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Introduction

Document https://mentor.ieee.org/802.11/dcn/15/11-15-0546-00-00ah-proposed-comment-resolution-for-cid-7012.docx is on the server.
It includes a licensing commitment from Qualcomm.

Andrew Myles (referenced below) drew the matter to my attention.

Qualcomm had previously submitted what was called a “free form LoA” to the March IEEE Standards Board meeting.  Their submission was rejected by PatCom.  I do not have access to the contents of this document.
In order to ensure that the WG and its TGs keep within the bounds of what may be discussed, I asked PatCom for guidance (and copied the outside counsel to the standards board, Claire Topp).   Claire has responded and given permission for this response to be made public.

Guidance from Standards Board outside counsel

(some personal details removed)
	On May 10, 2015, at 1:47 PM, Topp, Claire wrote:

Adrian,
 
Given the timing on your question, I don’t believe PatCom will be able to meet in time to answer your question.  Additionally, in light of the previous action at the Standards Board regarding the submission of Qualcomm’s  assurance and recusal of the PatCom members who were affiliated with companies who participated in 802.11ah, we would have to assess whether those same members are conflicted in addressing this question.  
 
Here are my thoughts.  You should note that the FAQs provide guidance on Andrew’s question as excerpted below.  http://standards.ieee.org/faqs/patents.pdf
 
In summary, a member of a WG may not discuss an LOA at a WG meeting or “present” an alternative assurance to the WG.
 
The FAQs provide that an Accepted LOA can be handed out or displayed at a meeting (FAQs 61, 62 and 63) and a list of requested LOAs can be provided (FAQ 64). 
 
FAQ 66 provides that the WG can’t discuss the reasons for the absence of an LOA. 
 
FAQ 68 says that WGs can discuss “nothing” about LOAs or submitted license terms.  If a member of the WG presents an alternative assurance, they are discussing the terms which is not permitted.
 
Note, FAQ 72 acknowledges that the SA regulates what goes on in forums that the IEEE-SA provides, such as meeting rooms and email reflectors and thus, does not regulate what happens before or after a meeting.
With respect to the submission of the alternative licensing terms as an attachment to a comment, you are right, the policies and procedures and FAQs do not address that specific situation. However the comment is in effect a comment regarding the lack of an LOA which FAQ 86 does. So while any such comment, and attachment, will be available to the participants, the comment will need to respond to as would to any other comment with respect to the lack of a LOA, and the prohibition of discussion of an assurance (whether an accepted LOA or otherwise) remains.
 
[snip]
 
Claire
****
 
Working Groups and LOAs 
 

61. Can copies of Accepted Letters of Assurance be handed out at a standards development meeting?
 

Yes. A participant may provide an Accepted Letter of Assurance to other participants by handing out paper copies of an Accepted Letter of Assurance (including a copy of the sample license or material licensing terms, if provided as part of the Letter of Assurance) or a data file with an image of the Accepted Letter of Assurance as it resides on the IEEE web site.

 

62. Can the link to the IEEE web site for an Accepted Letter of Assurance be provided?
 

Providing or displaying the IEEE URL for an Accepted Letter of Assurance is also acceptable. 

63. Can the actual Accepted Letter of Assurance be displayed on a screen?
 

Yes, but displaying the LOA is not recommended because doing so may lead to impermissible questions or discussion. Nevertheless, displaying the Accepted Letter of Assurance as it resides on the IEEE web site is not a violation of the IEEE-SA Patent Policy provided a participant does not read aloud, present, or answer questions about the displayed Letter of Assurance. See also FAQ 69.

 

64. Can a Working Group chair provide participants with a list of requested LOAs?
 

Yes. The Working Group chair should maintain a list of the requests that the chair (or his/her designee) has made and the date of each request. The chair may make this information available to participants in the working group and should make it available to participants upon request. 

 

65. How does a participant know if a Letter of Assurance has been requested from a particular company?
 

A participant may ask the Working Group chair whether he or she has requested an LOA from that company. Accepted Letters of Assurance are available on the IEEE’s web site.

 

66. Can a working group discuss the absence of a requested Letter of Assurance?
 

The working group should not discuss the reasons for the absence of an LOA. The chair or a working group participant may state whether there is or is not an Accepted Letter of Assurance in response to the request.
 

67. Can a participant make a presentation or answer questions about the not-to-exceed license fee or rate, material licensing terms, or sample license agreement?
 

No, except that using one or more not-to-exceed rates as components in a presentation comparing relative costs is acceptable. Further information can be found inPromoting Competition and Innovation: What You Need to Know about the IEEE Standards Association’s Antitrust and Competition Policy.

 

68. What can standards development groups discuss about Letters of Assurance or submitted license terms?
 

Nothing. Note, however, that Accepted Letters of Assurance may be distributed as described in question 61. In addition, using one or more not-to-exceed rates as components in a presentation comparing relative costs is acceptable. Further information can be found in Promoting Competition and Innovation: What You Need to Know about the IEEE Standards Association’s Antitrust and Competition Policy.
 

69. Doesn’t it make sense to discuss license terms as part of an overall evaluation of a proposed technology?
 

IEEE-SA standards development meetings consist primarily of engineers who are there primarily to discuss the technical merits of competing solutions. Some knowledge of relative cost is entirely appropriate, and the policy provides for exactly that. But licensing issues can be complex and involve not just technical issues but legal and business issues as well, and those discussions can require a different set of people than are present for the technical meetings.

 

70. What do I do if the standards development group launches into a discussion of patent licensing terms?
 

A participant should object to, and a Working Group chair shall close down, any discussion that is not permitted under IEEE-SA policies.

 

71. What should the chair do if a participant wants to modify the terms of an Accepted Letter of Assurance during the meeting?
 

An Accepted Letter of Assurance cannot be modified, either in the meeting or elsewhere. Anyone who wishes to submit an additional Letter of Assurance may do so (although any previous Accepted Letters of Assurance will continue to be available). The chair should instruct the individual to submit a new Letter of Assurance as provided in the IEEE-SA Standards Board Operations Manual. See also response to question 77.

 

72. What about conversations in the hallway? Can participants discuss the particulars of license terms there?
 

The IEEE-SA regulates what goes on in forums that the IEEE-SA provides, such as meeting rooms and email reflectors. The IEEE-SA has no ability to regulate purely private conduct of its participants. There are some topics that participants should not discuss regardless of where they are (such as prices that each of them as competitors will charge for compliant products). There are other topics that participants shall not discuss in IEEE-SA forums and shall not discuss in immediately adjacent spaces that might reasonably lead outside observers to believe it is just a continuation of the formal meeting. Further information can be found inPromoting Competition and Innovation: What You Need to Know about the IEEE Standards Association’s Antitrust and Competition Policy. Please also see IEEE-SA Standards Board Operations Manual 5.3.10.


Claire H. Topp
Partner
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Abstract





This document contains answers to some possible IP questions.
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