& A glaim by part-time wiors that thelr rates of pay
are below the prescribed level,

2 A deputation from a group of staff from a depart-
rment under threat of dissolution,

e A decision by various university unions to
engage in joint action over a salary claim.

# A decision by various university and CAE unions
to engage in joint action over tertiary education
funding.

® A request from & non-academic union on-
campus for support in a dispute over retrench-
ments.

@ A request from the student union for joint staff/
student action in defence of a non-discrimina-
tory policy towards access to universities by
overseas students.

The examples cited illustrate the flexibility deman-
ded of academic unions which, if they are to func-
tion effectively, must have the capacity to move
from the industrial to the politicat arena and must
develop corresponding industrial and pelitical
negotiating skilis. The advent of state industrial
boards/commissions for academics (and the im-
minence of federal registration} while formalising
the mechanisms for dispute setflement at a centra-
lised level do litlle to reduce the plethora of agen-
cies, particularly on-campus, acting in an employer
capacity. Moves to establish in-house dispute-
settiing mechanisms within universities with clearty
defined employer and union membership could
alleviate some of the problems of undefined and/or
dispersed sources of power and responsibility.

However, unless there is a radical expansion of pri-
vate sponsorship of universities,”" it is unlikely that
the political control over academic purse-strings
will be altered, and since this power is the source
of industrial basics such as salaries, teaching
foads, leave entitlements, superannuation etc,
there will remain above {and beyond?) any indus-
trial tribunal mechanism the ultimate poiitical
employer FAUSA is well aware of this situation and
cccasionally judges it to be industrially advantage-
ous to participate politically in joint lobbying exer-
cises with the Australian Vice-Chancellors” Com-
mittee vis-a-vis 'the common enemy’

Conclusion

This paper has argued two interdependent propo-
sitions: Firstly, that it is extremely difficult 1o sub-
stantiate the claim that Australian academic unions
attempt to exert political influence at the expense
of industrial activity. An examination of FAUSA
policies suggests that almost ail of them have a
direct relationship o the terms and conditions of
employment of academics, and that most of the
remainder are indirectly related. Secondly, any
arbitrary division between industrial and political
aclivity/influence ignores the peculiarities of the
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academic context which, perhaps more than any
other industry, contains a complex web of industri-
al/political employer-employee relationships and
structures; failure o appreciate this and to fore-
sake ong arena for the other would, it is argued,
tead 1o a diminution of overall strength of aca-
demic unions. The real challenge, then, is how to
find ways to strengthen the nexus between the
two.

In the final analysis, the strength of any union
depends basically upon the commitment of its
members and their industrial leverage, potential
and actual. Academic unions may never be well
placad to exert decisive industrial clout and they
still need to convince many more academics of the
need to become unionists, much fess convert them
to more sophisticated behavioural norms, for
example, to adopt an industrial as well as a profes-
sional stance, to forge informal and formal links
with other unions and peak councils, and to accept
and utilise industrial tribunals etc. A realistic
assessment would have to conclude that academia
remains very much a domain for reluctant unio-
nists. When the concept and practice of unionism
becomes a natural part of academic life, and the
indications are that this process is accelerating, the
membership may cease to agonise over the rela-
tive merits of industrial/political interests.

In an industry employing inteilectual workers,
surely it is to be expected that unionists concerned
will eventually consider it is as appropriate for
them to be concerned with, say, world peace, as
with academic salaries. It is important to recognise
that unionists themselves will determine their
choices, and that arguments by others as to the
legitimacy of those choices are ‘purely academic’.
To date, activity in the political sphere by academic
unions has been predominantly for industrial ends;
experience suggesis that, should the reverse
oplion be taken up, the industrial base would need
10 be substantial or the exercise, however well-
intentioned, would be futlle. In short, it is argued
that while there are many unions which are indus-
trially strong and politically weak, there are none
which are industrially weak and politically strong.
For academic unions, given the blurred disting-
tions of their industry's proprietarial/managerial
profile, combined with the mix of their members’
present and possible future proclivities, strengthen-
ing the nexus is essential for growth, if not sheer
survival,

Footnoles

1. The Australian ‘Waobblies” — Industrial Workers of the Worid
''''' were strongly influenced by their American counterparts
and had been very aclive on the Australian union scene for
the first quarter of the 20th century.

2. The most nolable of these are John B. Commons whose
mest influential work is, Labaur and Administration, Machil-
fan, New York, 013 and Selig Perlman, A Theory of the
Labour Movement, Augustus M. Kelly, New York, 1949 {first
published in 1928),

3. The fact that American unions throughout the 1880s have
covered less than 20% of the worklorce surely casis serious
doubts on the efficacy of business unionism.

4. See K. Marx and F. Engsils, Sefecied Works, Foreign Lan-
guages Publishing House, Moscow, 1962 vol. iI; V.I Lenin,
What Is To Be Done, International Publishers, New York,
1828, V.L. Allen. The Sociology of Industrial Relations, Long-
mans, 1871, and Hyman, industrial Relations: A Marxist fntro-
duction, MchMillan, London, 1975

5. For a further discussion of the record of union involvemen
in political activity see, 3. Silverman, Political Strikes in Aus-
frafia, in JE isaac and GW. Ford (eds) Austrabia Labour
Aefations: Readings, Sun Books, 2nd ed. 1971, ¢h.3; F. Hay,
Folitical Sirikes: Three SBurning Questions. in Jowrnal of
industrial Relations, 20, 1, March 1979, and Les Cupper and
June M. Hearn. ‘Unions and the Environment: Some Recent
Australian Experiences', in Industrial Relations Journal of
Economy and Society, Berkeley, Spring, 1981,

THE FUTURE OF ACADEMIC
UNIONS: IMPLICATIONS OF
RECENT LEGAL CASES

The employment conditions of academic staff in
Australian universities have come under strong
attack in recent times. In particular, reiative to the
classifications of employees with whom tradition-
ally they have been compared, academic salaries
have suffered a significant decline. These develop-
ments have prompted many academics to demand
that staff associations become more effective and
aggressive in the protection and improvement of
their conditions of employment. One important
consequence of these demands has been a consig-
erable increase in activity, at the State level, of the
stalf associations of various universities. A number
of these associations have registered, or are pre-
paring to register, as unions under State industrial
arbitration  legislation. Ancther consequence,
potentially far more important, is taking place at
the federal level. Since the funding for practically
ail university expenditures {including salaries) is
provided almost entirely by the Federal Govern-
ment, and since the Australian Conciliation and
Arbitration Commission is unquestionably in both
law and practice the country’s dominant industria
tribunal, many academics regard it as imperative
that FAUSA (or an alter ego of that association) be
able to participate in proceedings before that Com-
mission. So it is that the first AAUS (Association of
Australian  University  Staffy  (unsuccessfully)
sought; and the current AAUS {Austratian Associ-
ation of University Staff) actively seeks, registration
as an organisation of employees pursuant to
£.132{1) of the Conciliation and Arbitration Act
1904,

£ WA Howard. 'Australian Trade Unions in the Context of
Union Theory! in G.W. Ford, J.M. Hearn and R.DD. Landsbury,
Austrafian Labour Relations: Readings, MacMillan, 3rd ed.
1980, ch.4

7. Since the establisment of the Academic Sataries Tribunat in
1974, various staie tribunals have been set up with powers 1o
determine non-salary terms and conditions of employment
of academics.

8. FAUSA, Policies and Attitudes, January, 1984,
9 The 1984 ‘Blainey immigration Debaie' is a recent example.

10. The selection of issues is based on the writer's experience as
a member of the Melbourne University Staff Association
from 1973-81 and as President of that body from 1978-81.

11 This suggestion which might have seemed ridiculous a fow
years ago has certainly been given explicit credence by the
present Federal Labour Government in the quidelines for the
terhiary education system announced this year (1984) by
Senator Ryan, the Minister for Education.

W.J. FORD

Law School
University of Western Australia

The Industrial Registrar's power to register organi-
sations of employees {or employers) and the Com-
mission's power to make awards governing the
employment conditions of the members of these
organisations are contained in the provisions of the
Conciliation and Arbitration Act. But the jurisdic-
tion of both the Registrar and the Commission,
although based on that Act, are derived ultimately
from, and therefore constrained by, the terms of
the Federal Commission. The Actis valid in its con-
ferment of this jurisdiction only to the extent that it
is in conformity with the powers granted to the
Federal Parliament by the Constitution. Since the
head of power most directly and substantially
relied upon by the Parliament in support of the
provisions of the statute is s.51 (xxxv), the indus-
trial disputes power, an appreciation of the ambit of
that power is nacessary to any understanding
of the reach of the Act and the award making
authority of the Commission.

Awards governing whom?

Tne High Court has been calied upon many times
to intepret the terms of 5.5t (xxxv) and in particular
the words ‘industrial dispute’ as they appear in that
paragraph and in 518 and s.4 of the Conciliation
and Arbitration Act. According to the view which
prevailed for more than half a ceniury the presence
of the word ‘'industrial’ in that power imports cer-
tain specific and cruciai limitations. One of these
limitations concerns the arena in which any dis-
pute must arise if it i3 to be within federal power?




Only organisations of employees which can
engage in disputes with employers that are charac-
terizable as industrial dispuies are able to be
brought within the scope of 8.51 (oo} and thus
within the Commission’s jurisdiction® Hence it is
that 5.132 of the Conciliation and Arbitration Act,
which restricts registration with its attendant bene-
fits and burdens o associations of employees
engaged in or in connection with any industrial
pursuit and associations of employers engaged in
ar in connection with any industry, has been
treated as raising substantially the same issues as
the constitutional stipuiation that the dispute
be industrial. As Gibbs CJ. explained in R v,
McMahon, Ex parte Darvall:

Section 132(1) of the Act is enacted under the
power conforred by 8.51 {xxxv} of the Consti-
fution and could not validly extend to an
association which consisted of employess
who were not capable of being involved in an
industrial  dispute within 3.57 (xxxv). The
meaning of “industry” and “industrial pursuit
or pursuits” in 8.132(1) must therefare deperid
on the nature and scope of the concept of
“industry” fo which para. (xxxv) refers ..

in the earliest case in which this issue was dis-
cussed by the High Court, Jumbunna Coal Mine
(ro fiabifity} v. Victorian Coal Miners Association
(‘Jumbunna),’ the view apparently favoured by the
majority of the Justices was, in substance, that the
industriai character of a dispute derived primarily
frem the condition that the relevant employment
involve large numbers of persons the sudden with-
drawal or cessation of whose labour might prejudi-
cially affect the orderly conduct of the operations
of civil life®

There emerged, however, from a series of subse-
quent cases stretching over a period of several
gecades, a considerably more restrictive view of
the scope of .51 (xxxv)! As a consequence of this
course of decisions significant groups of workers
— including state schooiteachers, the academic
staff of tertiary education instifutions, firemen and
a substantial number of persons employed in state
and federal government depariments and various
statutory authorites — bhave been held to be
beyond the jurisdiction of the Australian Commis-
sion. It was not always possible in each instance,
however, to be certain whether the decision as to
exclusion was the result merely of the provisions of
the Act as framed {in which case, of course, the
situation could be remedied by appropriate statu-
tory amendments) or whether it flowed from the
terms of the constitutional grant itself (and in par-
ticular the condition that the dispute be industrial).

Some of the problems focussed on in these cases
were the product of a tendency on the part of
members of the Court to translate or paraphrase
industrial disputes as disputes in an industry® This
is an approach which, however unfortunate, has
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been encouraged by the terms of the Conciliation
and Arbitration Act. Section 4(1) of the Act defines
tndustrial dispute as a dispute as o an industrisl
matter. industrial matier is then defined in terms of
employers and employees, and employers and
employees in terms of industry. Industry, | should
add, is in turn defined by reference to employers
and employees — an unhelpful circularity of defini-
tion which has attracted adverse comment from
the Court on more than one ocgcasion.

But whatever the explanation for this tendency to
equate industrial dispute with dispute in an indus-
try, its effect has clearly been io concentrate atien-
tion and debate on the concept of industyy rather
than on the meaning and scope of the composite
phrase industrial dispute. As the Court now con-
cedes, this has been an important source of error
and confusion over the years?®

What then makes a dispute industrial in the consti-
tutional sense? Until very recently it was not pos-
sible to point to any single general principle or test
which commanded widespread judicial support.
What could be said with some confidence however
was that:

{iy any dispute between emplioyers and em-
ployees in the production or distribution of tan-
gible goods or commodities was industrial;

(iiy a dispute was industrial if itinvolved employers
whose activities, although not directly concern-
ing the production of tangible goods and com-
modities, were so closely associated with such
production or distribution that they could be
described as incidental to or ancillary to indus-
try proper. This invoived questions of degree.
Banking and insurance qualified but teaching
and fire-fightipg did not;

(iii}y a dispute between employees and employers
was industrial, regardless of the nature of the
employers activity, if the occupation of the
employees was of a type followed by em-
ployees who worked for employers directly
engaged in the manufacture and distribution of
material goods."

{iv) neither the invoivement of manual labour nor
the presence of the profit motive was regarded
as a necessary ingredient, although both were
commaonly supposed to be powerful {even per-
haps conclusive) indications that the employ-
ment {and therefore the dispute} was requi-
sitely industrial”” The mere fact that the work
involved was that of one of the so-called pro-
fesstons provided no prima facie reason why it
should not be considered industrial ™

Although public employment as such was not out-
side para. (oow), the cases which presented the
Court with the greatest difficulties were those
involving persons engaged in such employment

and in particular persons engaged to perform cleri-
cal or administrative duties in the departmenis and
authorities of the States.

In £x parte Professional Enginesrs’ Association
Dixon CJ. summarized in the following terms his
mterpretation of the decisions dealing with this
issue:

The expression “industrial disputes” in .51
(xxxv} of course does not of iiself amount ic
a definition and is in fact merely a descriptive
name of the dislocations, differences and ten-
sions among employers and employees
which in varfous forms had grown only too
familiar in production, business or other
orgarised work ... Until Proprietors of the
Daily News v. Australian Journalists’ Associa-
tion and Insurance Stafs’ & Bank Officials’
Case if had not beert made clear that employ-
ment in a form of business involving neither
manual fabour nor the production or hand-
fing of material things, a financial business
for example, migtt form the subject of an
industrial dispute becausse it was found to be
anciflary or incidental to the organised pro-
duction, transportation and distribution of
comrmodities or other forms of material.
wealth. Before that it might have been consi-
dered that employment in a business could
not be the subject of an industrial dispute if,
as in banking and insurance, it was con-
cerned directly only with intangibles. How-
ever, at length it became clear that the
propriety of applying the word "industrial” to
a dispute might depend upon any one of a
number of factors. If the dispute is about
employment 1o do work of a manual charac-
tor always it has been regarded as typically
industrial and | doubt if it was sver consi-
dered necessary tG go further Indeed that
wolfd be a sufficient reason for regarding
the dispute as within .81 Doy} although
there was no “industry” or business orga-
riised for profit ... On the other hand the dis-
pute might arise in an industry organised as
an undertaking for some productive purpose
or some purpose of fransportation and distri-
bution. Then whatever the capacity in which
a man Is employed, however removed he
might be from the performance of manual
work or labour, he has been regarded as cap-
able of being involved in an “industrial” dis-
bute ...

it would be possible to point to many other
elements or aspecls of disagreements and
differences among employers and em-
ployees any one of which would or might be
considered enough to bring the dispute
within the category of industrial dispute. That
is because if is natural that such a very wide
and flexible phrase should apply according
to conceptions of usage and a practical life
rather than to some logical connotation or
precise analysis."

The effect of the decision in R v. Coldham; ex
parie the Australian Social Welfare Urion'™® is that

much of this accumulated authority has now been
swept aside as unnecessary, artificial or miscon-
ceived. The Court's decision, delivered per curiam,
is obvicusly intendéd to clear the ground and per-
mit it to branch out in a rather different direction.
Although, as it is 1o be expected in such circum-
stances, it explicitly eschewed any atternpt to pro-
vide a complate and definitive exposition of the
scope of .51 (oow), the service its decision has
performed was widely regarded as long overdue.

The facts of that case can be stated very briefly. It
concerned a dispute as to terms and conditions of
employment between, on the one hand, the
ASWLL, a registered organisation of social work-
ers, and on the other their emplovers, the Com-
munity Youth Support Scheme commitiees. The
point in issue was whether the dispute was indus-
trial within the meaning of-the provisions of both
the Congciliation and Arbitration Act and s.51 {xoow)
of the Constitution, in the event the Court held that
it was.

There were ‘powerful reasons’, the Court said, for
embarking upon a reconsideration of the scope of
8.51 {xxxv). Having noted that the course of judi-
cial exposition ... has not resulted in a settled inter-
pretation of the power?, it proceeded to signal ‘a
return {0 a broader intepretation ... more in line
with that favoured in Jumbunna'V Although con-
ceding that this reorfentation of doctrine and
approach involved an acceptance, not to say a
resuscitation, of propositions and principles ex-
pressly disapproved of or ignored in several major
decisions of longstanding, the position adopted by
the Court was that ‘the absence (from those judg-
ments) of a disclosed chain of reasoning leading
to a rejection of the broader view™ seriously
weakened the authority of those cases in this
regard.

A review of the line of decisions since Jumbunna
led the Court 1o conclude that, as & conseguence
of a subscription to certain constitutional heresies,
various considerations now recognised to be irrele-
vant {0 a proper interpretation of 851 {xxxv) had
consistently been allowed o intrude into and to
distort judicial exposttions of that head of power:

{Blefore the Engineers' case the scope and
extent of the power was a secondary gues-
Hon, subsidiary in importance to the doctrine
of intergovernmental immunily. Since the
Engineers’ case the inferpretafion of s.31
{xxxv} has been dominated by the continuing
problems which have arisen in assoociation
with dispules between Stafes and Siate
authorities and their emplovess. The rejec-
fion of the doctrine of intergovernmertial
immunity did not result in the acceptance of
the broad interpretation which fad pre-
viously prevailed in Jumbunna. Instead, it
resufted in an apparent contraction of the
pawer as members of the Court based their
exclusion of disputes involving certain cafe-




gories of State employess of different inter-
prefations of the term indusirial dispuies’™

Recognising these heresies 1o have been the
source of serlous doctrinal error and confusion,
the Court turned to identifying the correct
approach to the construction of the expression
industrial disputes’ in 8.51 (oxv)!

The words are not a technical or legal expres-
sion. They have o he given their popular
meaning — what they convey fo the man in
the street and that is essentially a question of
fact. That the expression is industrial dis-
putes, not disputes in an industry’. .. makes
quite inexplicable the emphasis given in the
fater cases to limitations on the power
derived from the meaning of the word
‘industry’. ..

ft is ... beyond question that the popuiar
mearning of industrial disputes’ includes dis-
putes between employees and employers
about the terms of empioyment and the con-
ditions of work, Experienice shows that dis-
putes of this kind may lead to industrial
action involving disruption or reduction in
the supply of goods or services to the com-
munity. We reject any notion that the adjec-
tive industrial’ imports some  restriction
which confines the constitutional conception
of industrial disputes’ to disputes in produc-
tive industry and organised business carried
on for the purpose of making profits. The
popular meaning of the expression no doubt
extends more widely ... but just how widely it
may extend is not a matter of present
concern?

The decision i the Social Welfare Union Case
clearly announces that the potential reach of the
industrial disputes power is more extensive than
has hitherto been conceded. Many persons en-
gaged in activities and occupations previously
thought to be beyond that head of power now
appear to fall within its scope, although it is true
that some doubt continues as to the position of
certain relatively small categories of persons
emptoyed in the various government department
and instrumentalities of the States™

There can be no question but that the approach 1o
the construction of the industrial disputes power
propounded in the Australian Social Welfare Union
Case involves a return to an expansive reading of
that power. The principie of constitutional con-
struction 1o be applied and adhered to is that an
axpress grant of legislative power should be
construed liberally, The words of the grant are to
be given their natural and literal meaning. Para-
graph (xxxv), being a constitutional power intend-
ed to endure for all time, is to be accorded a
construction which ‘enables its exercise to fulfit the
high object for which it was unguestionably
designed — the prevention and settlement by con-
ciliation and arbitration of industrial disputes which
could not be remedied by any action taken by a
single State or its tribunals®

10

The implications for AAUS in iis attempt to regisier
as an organisation of employees pursuant 1o
5.132(1) of the Act are clear It is now qguite likety to
succeed. it appears that on the last occasion (the
application by the first AALIS) no serious atlempt
was made to dispute the correciness of the doc-
trine expounded In the line of cases since disap-
proved by the Court in the Social Welfare Union
Case.

instead reliance seems o have been placed on the
argument that the activities of universities and thelr
academic staff are ancillary or incidental to indus-
try — to the organised production, transportation
or distribution of commodities or other forms of
material wealth — inn the sense outlined in the then
prevailing authorities® This submission was re-
iected unanimously by the Full Court.

Since those authorities have now themseives been
rejected by the Court AAUS can argue its applica-
tion for registration on the basis of the broad tests
put forward by members of the Court in the Jum-
burina Case and approved in general terms in the
decision in the Social Welfare Union Case. It does
not seem unreasonable to believe that in all proba-
bility @ submission in these terms will succeed.

Awards governing what?

An industrial dispute must involve a disagreement
as to some subject. In the words of the statute, it
must be a dispute as {0 an industrial matter. The
relatively expansive interprefation which, for a
period at least, it seemed, was to be given to the
range of matiers that could form the subject of an
arbitrable {i.e. industrial) dispute® quickly fell info
disfavour aiso. This fact shouid not be permitted to
obscure the force and good sense of much that
was said in those early cases however in particular
it needs 1o be kept firmly in mind that to the extent
that important jurisdictional limitations are attri-
buted to — discovered in — the text of the Consti-
tution, those tribunals are dealing with a legislative
instrument which was intended to endure and to
accommodate to major changes in the social, poli-
tical and economic life of the nation® In relation to
the legislative power with which we are presently
concerned it was principally this {atter considera-
tion which led isaacs and Rich J.J. in the Union
Badge Case to observe that:

The words of the Constitution ‘industrial dis-
pute’ stand unabridged by any specified sub-
Ject matter of dispute; they fit themselves to
every phasse of industrial growth, and fook
anly to the single fact of an industrial dispute.
Parliament, shaping the national poficy in
accordance with the predominant political
ideas for the time being, may or may not res-
trict the causes upon which public interven-
tion shall proceed: but unless it does so, we
are unable fo see how the cowrf can impose
any fimitation on the matters which, at any
given moment in the life of the Commaon-

wealth, do in fact, and by their practical oper-
ation, affect at some stage the inter-relations
of employers and employed 50 as to give rise
to what would then be regarded as an
industrial dispute ...

For some time now, however, the court has been
given the clear impression that much, if not most,
of the otherwise relevant dicta contained in those
early decisions are of little more than historical
interest.” It has proceeded largely on the basis that
the decision in R. v. Kelly; ex parte Victoria should
be regarded as marking the beginning of the mod-
ern exposition of industrial matters.?

The approach thus favoured invelves a narrow
view of the range of subjects available 1o be regu-
lated by award. What is more, it is a view which
purports o locate its authority in the very terms of
both the statute and the constitution:

A matter does not become an ‘industrial mat-
ter' or the subject of an ‘industrial disputs’
simply because it Is a matter with respect o
which persons who are employers and
smpfoyees are disputing ... #

The view is not without its difficulties howsever.
There is for a start the problem of its supposed
textual authority. It is not at all self-evident that the
consitution requires the narrow construction
which is suggested. The relevant paragraph is very
brief and provides no indication as to what might
constitute an industriai dispute® Further it is not
markedly more evident why section 4 of the Congci-
hation and Arbitration Act, in defining industrial
matters, should be taken as endorsing any such
restrictive view of disputes which are arbitrable.
Ever since the Act was first prociaimed the defini-
tien of industrial matters has been couched in the
widest possible terms® The language of the sec-
tion is and always has been sweeping and untech-
nical® The positicn is, however, that in the absence
of ciear and unambiguous direction by either the
framers of the constitution or the federal legisiature
it has fallen to the court to sei, as distinct from
merely enforce, the limits of the Commission's
jurisdiction™®

This situation is far from satisfactory for a number
of reasons, one of which {although hardly novel}
deserves speciat mention. The High Courtis not a
tribunal particularly weli equipped to deliberate on
questions involving the practical realities of indus-
trial relations® The jurisdictional issues upon
which it is required to rule are onily in the most
artificial sense separable from the substantive
industrial Issues which raise them. All {oo often
formalistic analysis of exceedingly general statu-
tory and constitutional provisions has produced
results which are far from conducive to the effec-
tive management of industrial conflict®

in fairness to the Court is has to be said in the last

tew years it has shown iiself to be increasingly con-
sctous of this difficuity™ Nor should the criticism
itself be made withowut regard 1o the very real
dilemima faced by the Court in attempting to dis-
charge is obligations under the constitution The
fact romains however that a number of imporiant
decisions in this field appear to be unjustifiably
legatistic and insensitive to consideration of indus-
trial practice®

The Concilizion and Arbritration Act defines
industrial matters to be ‘ali matters pertaining to
the relations of employers and employees™ and
then proceeds to list sixteen particuiar matters
which that expression is said to include ‘without
limiting the generality of the foregoing. The
approved paraphrase explains these general words
as meaning all matters ‘belonging to" or ‘within’ the
sphere of the relations of employers and em-
ployees as employers and employees!®

The problem lies, of course, in determining those
matters which properly beleng to or come within
the sphere of the relations of employers and
employees. What distinguishes an industrial from
non-industrial matter?

A number of different tests have been proposed
but none of them can be regarded as particularly
helpfui or satisfactory® It is evident that the actual
conditions of employment, in the sense of the inci-
dents of the employment refationship, fall within
the conception of industrial matters. 1t is equally
clear, however, that any view which seeks to con-
fine the concept to these conditions is too narrow™
On the other hand a test which focuses on the
capacity of a particular subject to affect the suc~
cessful conduct of the business or the working
conditions of employees is regarded as unaccepta-
bly wide.* It is too broad in that it would encourage
and authorize arbitration upon employee demands
in respect of a variety of matters which have ‘oniy
the possibiiity of an indirect, consequential and
remote effect™ on the relations of employers and
smployees: ‘Businesses are every day affected by
matters quite extraneous to them, and it wouid be
absurd fo say that such matters become for that
reason ndustrial®

More recently there has been a tendency for deci-
sions to focus on what Mr Justice Stephen has
described as the two ‘broad aspects of the relations
between employers and employees, namely the
performance of work by the employee and the
receipt of reward for that work™* it seems that, by
and large demands as o industriai matters will be
those demands for some advantage or condition
which it is within the capacity of the employers to
bring aboui™ and which can be considered 'in
some real sense’ 1o be ‘the fruit of employment™ It
is, apparently, a necessary quality of such a matter
‘that it be, of itsel, inherently associated with the
relations of employee and employer and not with
some other type of relaticnship'™

11




After more than eighty years of constitutional and
statutory interpretation, then, there is very liile
available in the way of clearly formulated and
firmly established doctrine or principle to permit
disputes as to industrial matters o be distin-
guished from disputes as to non-industrial matters.
Perhaps it is unreasonable to expect it to be other-
wise in relation to characterization questions of
this kind. As often as not, however, what we are left
with are reasons for judgement which are them-
selves hardly more iltuminating than the staiutory
definition they attempt 1o explain. Thus, for
example:

Whether or not in any particular case a dis-
pute concerns an industrial matter may
depend uftimatsly upon the degree to which
what is in dispute can be said to be
demandead by employees in their role as
employees and of employers in their role as
employers ... The reflection, in the subject
matter of a demand, of some other role,
whether played by the employee or em-
ployer, or of the attempfed imposition Lpon
employers of another rofe, Is likely to resuitin
the subject matter being no longer industrial
in character ...

Although expianations of this kind are of very
limited predictive valuge they have commoniy
formed the basis of decisions confining the Com-
mission's power to settie or prevent interstate dis-
putes. They have been used, for instance, to
prohibit the Commission from arbitrating upon
subjects which the court characterises as manage-
rigd prerogatives, including the freedom to sub-
contract work,> whether {(as distinct from whom)
to retrench or to promote® the investment and
allocation of the employer's receipts,® the intro-
duction of technological changes® and so on.
Such matters, i is argued, do not come within the
realm of the relations of employers and employees
and thus cannot be governed by award:

Whilst it may be no objection to anr award or
order setling an industrial dispute or ques-
tion that the award or order may Impinge
upon management or the exercise of mana-
gerial discretion, management or managerial
policy as such is not ... a proper subject for
an award or order®

That the matters involved affect the work of
employees is not denied, but they do so in a way
which is only ‘remote’ and ‘consequential’> To re-
cognize a capacity to affect indirectly employer-
empioyee relations as sufficient to make matters fit
subjects for awards would be, it seems, 1o imperil
the distinction between constitutionally authorised
arbitration and unauthorised general regulation.

if once we begin io introduce and include {in
the Scope of the Act] matters indirectly
affecting work in the industry, it becomes
very difficulf to draw any line so as to prevent
the power of the Arbitration {Commission}
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from baing extended fo the reguiation and
control of businesses and industries in every
pam:::

Disappeinting as it may be, the court's reluctance
1o engage in a more extensive and detaiied exposi-
tion of the conception of industrial matters is in
keeping with #is preferred practice, when consider-
ing the scope of constitutional or statutory powers
that raise problematic and controversial political,
social or economic issues, of confining discussion
and analysis to that which is necessary for decid-
ing the case in hand:

Hewing close io the issues raised by each
casg, the court avoids the possibility of hav-
ing its judgement applied to issues which
were not envisaged in the argumants before
it and which may have implications ermerging
only in the future. Development of principle
from the concrete cases may be slow, buf
it gives assurance that the principle will
not be unsuited to the solution of practical
problemss®

The fact is, however, that even measured accord-
ing o those criteria, the court's record in cases
involving the statutory or constitutional concep-
tion of “industrial dispute” has not been very
impressive®

Is this general situation likely to change, or
improve, in the immediate future? There are very
real grounds for believing it will. Quite apart from
passing references to the fact that there may be
particular decisions which stand in special need of
review? the tenor and spirit of several recent deci-
sions of the court suggests a preparedness on its
part to reconsider even long established doctrine
should it be demonstrated that such doctrine fails
to recognise or effectively assist in the achieve-
ment of constitutional and/or statutory objectives®

In relation to the federal industrial disputes power
the obvious example is, of course, the Social Wel-
fare Union Case® Although i is true that the deci-
sion in that case does not explore the guestion of
industrial matters, its thrust nevertheless strongly
suggests the likely adoption by the court of an
approach to that issue more consistent with the
expansive view of the early High Court than with
the more restrictive interpretations which emerged
from the Dixon and Barwick courts. It can be
anticipated for instance that a rather less sympa-
thetic response will be forthcoming to arguments
that rely on characterizing demands as claims per-
taining to managerial prerogatives and not to the
relations of employers and employees™

Conclusion

The inevitable effect of a wider meaning being
given to the scope of industrial dispuies, and in
particular to the scope of industrial matters, wili be
an increase in the importance of the role of regis-
tered organisations of employees and their offi-

cials. 1t will also mean, of course, a corresponding
increase in the powers and importance of the Con-
cillation and Arbitration Commission. These deve-
lopments will have profound impiications for the
whole of the trade union movement. These impli-
cations will extend, dare cne say it, to any federally
registered association of academic staff. Quite
apart from salaries, AAUS may well find itself able
o argue for award reguiation of such matiers as
superannuation and pensions, tenure, study leave,
the number of and conditions attached to fixed
term appointments, criteria for promotion and dis-
missal, redundancy and so on. Whether or not this
would be wise is another question, and one upon
which views are sure to differ radically.
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AUSTRALIA AND
INTERNATIONAL EDUCATION:
THE GOLDRING AND
JACKSON REPORTS —
MUTUAL AID OR
UNCOMMON ADVANTAGE?

Every human being has some claim of
access fo the resources necessary fo develop
himseff or herself. This claim is not unquaii-
fied, but it is substantial, and its consequence
is that nations and individuals should be pre-
pared to share access o these resources,
which in a real sense are the property of
humanity as a whole. More specifically, it is
in the interest of any nation to take a not
unduly propristorial attitude to the share of
humanity's resources within its geographical
boundaries.’

The overseas studsnt program has brought a

great many political, economic, educational
and other benefits to Australia, particularly in
the comtext of our refations with the countries

of the Asian and Pacific region, Many of the

benefits cannot be measured in monetary
terms, but they are nonetheless very reai and,

collectively, show that the program has

served Australia's interests well?

Goldring Report ... Mutual Advartage ... Review
of Private Overseas Student Policy, March 1984,

Education, specialised fraining, research and
technical assistance are closely linked and
fundamental inpuls into the development
process. They increase productivity, improve
management and contribute to equality. Aus-
tralia’s strength in some of these fields has
already attracted considerable irterest from
developing countries outside the official pro-
gram. The share of Ausiralian aid flowing to
education and associated areas should be
increased. Education should be regarded as
an export industry in which institutions are
encouraged to compels for students and
funds. This would require a more positive atti-
lude towards acceptance of foreign students
in Australfa. Scholarship funds would be
simuftaneously provided through the aid vole
fo promoete development and equily. Im-
provements in the Australian graduate train-
ing systemn are urgently needed to enable
Australia to compete with countries such as
the United States for students of high calibre.
This would provide education that is more
refevant to developmental needs, benefit Aus-
tralfan studenis and assist the Australian
economy.?

Jackson Report ... The Australian Overseas Aid
Program, March 1984,

STEWART E. FRASER

School of Education,
l.a Trobe University

The statements above, succinctly but accurately,
reflect the essential essence of two foreign policy
reports recently released by the Australian Govern-
ment. They both focus on the important place that
oversess students play in Austraiia’s international-
educational exchanges and in regional economic
aid and development programs. One is primarity
an educational assessment in both social and eco-
nomic cost benefit terms {Goldring Report) and
the other {Jackson Report) involves inter alfia, a
business evaluation of Australia's training and
research contributions to the predominantly Asia
and Pacific regions. The former tends towards a
humanistic, holistic and educational approach and
the latter favours a systems manpower analysis
and efficiency approach towards somewhat similar
probiems.

The two documents, with major international impli~
cations for the future of Australian tertiary educa-
tion, were released ‘o the public in May 1984. Both
reflected on the past development as well as the
likely future contributions of Australia as a major
regional centre for advanced training and research.
The Goldring Report on overseas students and the
Jackson Report on overseas aid were published
co-incidentally at a particularly sensitive time when
foreign aid programs, immigration policies and
community racial attitudes were all receiving inor-
dinate and increasing attention. The intermix of
national policies, international relations, economic
and development pricrities, not to mention cross-
cultural, multicultural, polycultural and perhaps
aven cosmocultural concerns has further contrib-
uted additional invective to a variety of disputative
fields already fuelled by a range of disparate aca-
demic and sectional interests. The selective inputs,
as submissions to both Commitiees from many
sections of the business community and ethnic
organisations, as well as educational interests,
have been considerable. Over four hundred written
submissions were provided to the Jackson Com-
mittee on Australia’s Aid Program which took
nearly two years 1o accompiish its tasks. The Gold-
ring Committee on the Private Qverseas Student
Policy {POSP) received some 280 written submis-
sions and completed its work In about nine months
inttially so that any recommended policy changes
could be implemented well before the school year
commencing in 1985, Unfortunately this was not
feasible and likely changes can now only be imple-
mented for the 1986 academic year.
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