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Abstract 

 
The purpose of this paper is to examine the issues of plagiarism and academic integrity 

as they are covered by universities and to then identify the existence of legislation that 

would impose legal consequences. Accordingly, this paper adopts a legal approach to 

critical analysis and discourse in the examination of the issues and the appropriate 

legislation.    
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Introduction 
 

Student Academic Misconduct and Plagiarism 

 

Universities typically define various Academic Misconduct in very similar terms and 

for the purpose of this paper the examples are derived from the University of 

Queensland (2019). His choice is not intended to be a reflection on the integrity of UQ 

but rather to act as a point of reference for the discussion to follow. 

 

“academic integrity - is the moral code or ethical policy of academia. This 

includes values such as avoidance of cheating or plagiarism; maintenance of 

academic standards; honesty and rigor in research and academic publishing.” (UQ, 

2019, 3.60.04) 

 

“plagiarism - the act of misrepresenting as one's own original work the ideas, 

interpretations, words or creative works of another either intentionally or 

unintentionally.  These include published and unpublished documents, designs, 

music, sounds, images, photographs, computer codes and ideas gained through 

working in a group.  These ideas, interpretations, words or works may be found in 

print and/or electronic media.” (UQ, 2019, 3.60.04) 

 

Academic Misconduct is much more broadly defined to include plagiarism, 

misappropriation of university property, tampering in examinations, impersonation of 

another student and forgery for example. (UQ, 2019, 3.61) 

 

However, each university has its own view on what amounts to plagiarism and 

how to deal with it.  Courts of record are seldom concerned with plagiarism per se.  The 

Supreme Court of Queensland was asked to consider the issue in a 2007 case (Humzy-

Hancock, Re [2007] QSC 34).  In this case, the applicant, Mr Humzy-Hancock, disclosed 

in an application for admission as a legal practitioner, that he had been disciplined by 

Griffith University Law School for academic misconduct in the form of plagiarism.  His 

Honour McMurdo J, after examining the specifics of the case found that plagiarism was 

not established.  He found that intention to deceive is a vital element in allegations of 

plagiarism (14) and that in the case, “…his (Mr Humzy-Hancock) work demonstrates an 

inattention to detail in other respects, suggesting that in the respects complained of, it 

was carelessness which was the cause of the lack of attribution.”(38).  Referencing 

errors, negligence and lack of technical knowledge do not amount to plagiarism.  “This 

was the result of poor work, not plagiarism.” (41).   

 

Academic Misconduct, Plagiarism, Cheating and the Criminal Law 

 

While the above case concerned a character analysis pursuant to professional 

licensing requirements, plagiarism or more broadly cheating could be a breach of both 

Civil and Criminal Law.  A range of remedies are available to the copyright owner 

including injunction, damages and account of profits which are set out in the Copyright 

Act 1968 (Cth) Part V.  It is also possible that the Tort of Passing Off or the Australian 

Consumer Law (Section 18) may be breached.  However, the focus of this paper is the 

application of the crime of Fraud, which applies on a state by state basis regardless of 

whether the published material is subject to copyright or is uncopyrightable.  For 

convenience, this paper deals with the Queensland jurisdiction, although there are 

similarities with other states.  In Queensland, the relevant legislation is the Queensland 

Criminal Code (1899).  

Section 408C provides in part: 

(1) A person who dishonestly … (e) gains a benefit or advantage, pecuniary or 

otherwise, for any person; or   

(f) causes a detriment, pecuniary or otherwise, to any person ... commits the 

crime of fraud. 
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(2) An offender guilty of the crime of fraud is liable to imprisonment for 5 years… 

Taking the operative elements in turn: 

“Dishonesty” 

 

In R v Dillon [2016] 1 Qd R 56, the Queensland Court of Appeal held that 

“dishonestly” in s 408C has its ordinary meaning and required the prosecution to prove, 

beyond reasonable doubt, that the accused person was dishonest in his or her actions, 

by the standards of ordinary honest people. This means that the objective rather than 

the subjective standard applied.  It is not therefore necessary for the Crown to prove 

personal knowledge of guilt by the accused.  A person may act dishonestly even if they 

do so innocently.  Note the distinction with the earlier case Humzy-Hancock, Re (which 

was not itself concerned with s408C specifically, or indeed, crime generally) 

 

 

“Benefit or advantage” 

The word “benefit” is defined in s 1 of the Code as follows: 

“benefit includes property, advantage, service, entertainment, the use of all 

access to property or facilities, and anything of benefit to a person whether 

or not it has any inherent or tangible value, purpose or attribute.” 

 

In Moylan v State of Western Australia (2007) 169 A Crim R 302, the Western 

Australian Court of Appeal held that simply achieving the prospect of applying for a 

position of chief executive officer, without any guarantee of obtaining the position, was 

a “benefit, pecuniary or otherwise”. The court deliberated that a benefit was gained 

because the appellant was placed in a “superior position” because of the resignation of 

the former chief executive officer.  The Queensland Court of Appeal adopted this 

reasoning in R v Saba [2013] QCA 275 and explained that such a benefit was tangible 

and real.  The Justices also adopted the following definition: 

 

The Shorter Oxford English Dictionary (1993) relevantly defines benefit as “… 4 

gen (An) advantage or gift”. The Macquarie Dictionary (revised ed, 1985) 

relevantly defines “benefit” as “… 2 anything that is for the good of the person or 

thing … 6 to gain advantage; make improvement.” 

 

 

These tests would need to be applied to any specific instances of potential 

plagiarism.  The paper under examination would need to be objectively dishonest rather 

merely carelessly written without appropriate attribution.  This would a matter of fact 

and may be easier to prove with a high percentage of copying.  The attempt to obtain a 

better grade would appear to fit the very broad nature of gaining a benefit in all cases.  

 

Recent Developments 

 The Commonwealth has recently released an exposure draft Bill for comment, 

the Tertiary Education Quality and Standards Agency Amendment (Prohibiting Academic 

Cheating Services) Bill 2019.  

https://docs.education.gov.au/system/files/doc/other/draft_bill_-

_prohibiting_academic_cheating_services.pdf  

The Australian Government has called for comments and, indeed, many 

Universities has responded.  Moreover, some Universities may have used the 

opportunity to examine their policies on plagiarism more generally.  Comment closed on 

28 June 2019. 

 

It is important to note, at the outset, that because to the Constitutional 

arrangements between the Federal Government and the States, this Bill has some 

structural limitations.  Any Commonwealth legislation must be tied to a constitutional 

http://www.lexisnexis.com.ezproxy.usc.edu.au:2048/au/legal/search/enhRunRemoteLink.do?ersKey=23_T24949884414&backKey=20_T24949884417&homeCsi=267934&A=0.537612563593548&urlEnc=ISO-8859-1&&dpsi=007N&remotekey1=REFPTID&refpt=CLQ.CC.CRIMCQ.S408C&service=DOC-ID&origdpsi=007N
https://docs.education.gov.au/system/files/doc/other/draft_bill_-_prohibiting_academic_cheating_services.pdf
https://docs.education.gov.au/system/files/doc/other/draft_bill_-_prohibiting_academic_cheating_services.pdf
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head of power.  In this case, the law applies, under the Australian Constitution 1901, to 

Interstate Commerce  (s 51 (i)); the use of post or telegraph (s 51 (v)); conduct by 

Aliens (s 51 (xix)); by Corporations (s 51 (xx)); conduct occurring in Commonwealth 

places or territories or outside of Australia.  These limitations would perhaps not be too 

significant in practice, given that electronic communication is ubiquitous. 

 

 The Bill introduces severe Criminal and Civil penalties against persons to 

advertise or provide cheating services and injunctive powers for Internet providers, with 

the Tertiary Education Quality and Standards Agency (TEQSA) as the enforcement 

regulator.  The proposed new s 114A of the Tertiary Education Quality and Standards 

Agency Act 2011(TEQSA Act) provides for maximum criminal penalties of two years 

imprisonment or 500 penalty units (currently $105,000) (ss (1) and civil penalties of 

1,000 penalty units (currently $210,000) (ss (2)) for contravention of the relevant 

services mentioned in subsection (3). These relevant services include: 

(a)  completing an assignment or any other work that the student is required to 

complete as part of the course of study;  

(b)  providing any part of a piece of work or assignment that the student is 

required to complete as part of the course of study;  

(c)  providing the answers for an examination that the student is required to 

complete as part of the course of study;  

(d)  sitting an examination that the student is required to complete as part of the 

course of study.  

Section 114B of the TEQSA Act offers identical penalties for advertising relevant 

services. 

The Department of Education and Training has published a list of responders and 

a summary of comments received, which included support for penalties against 

commercial contract cheating, the need for considering cheating as important, 

increasing TEQSA’s role, improving detection processes and educating staff and 

students.  (https://docs.education.gov.au/node/52821)  

 
Summary 

 
In all cases, but particularly those involving electronic submission, the student 

should be able to view the detailed online plagiarism report prior to submission in order 

that they may have an opportunity to amend and correct any potential suspect wording.  

Naturally, if the copied portions refer to another student, their identity should remain 

confidential.  When a student uploads an assignment for submission and submits it, it 

should be returned immediately with a copy of the report, so that it may then be 

resubmitted with an appropriately recorded acknowledgement of understanding and 

with full knowledge of the offending sections.  It would be difficult for such a student to 

claim negligence or carelessness or mistaken conduct, particularly if the student 

acknowledges having read the report. 

 

 

 

 

 

https://docs.education.gov.au/node/52821
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Responsibility of a University 
 

Universities in Queensland are corporations created under state Acts. For 

example,  University of Queensland Act 1998, James Cook University Act 1997, 

Queensland University of Technology Act 1998, Central Queensland University Act 1998, 

Griffith University Act 1998, University of Southern Queensland Act 1998, University of 

the Sunshine Coast Act 1998.  In Queensland, the Public Sector Ethics Act 1994 

(Section 2 (e)) mandates codes of staff conduct within public sector institutions, 

including universities, as a public sector entity.  Ethical Principles include: respect for 

the law and the system of government, respect for persons, integrity, diligence and 

economy and efficiency S4(2). More specifically, respect for the law and the system of 

government requires a public official (a staff member of a public sector entity) to uphold 

the laws of the State and Commonwealth S7(1)(a) and Integrity demands that a public 

official should disclose fraud, corruption and maladministration of which the official 

becomes aware (S9(2)(c)).  

 

Again taking UQ as an exemplar, Policy 3.60.04 Student Integrity and 

Misconduct provides for the purpose and objective of the policy, definition of relevant 

terms, the rights and obligations of staff and students, investigations, procedures, and 

remedies and penalties.  The objective of the policy is to promote the key aims, 

standing and goals of the university as a respected institute of higher learning. 

 

However, if the view is taken that a particular factual scenario raises an example 

of plagiarism that elevates it from mere negligence into the intentional and criminal 

field, what then?  If the student’s paper illustrates copying of an egregious nature, is 

this not Fraud and a breach of S408C?  Is a purely administrative approach required? 

 

There is a statutory duty stated in the Crime and Corruption Act 2001 (Qld) to 

report corrupt conduct to the Crime and Corruption Commission (CCC). 

 

38.      Duty to notify commission of corrupt conduct 

(1) This section applies if a public official reasonably suspects that a complaint, or 

information or matter (also a complaint), involves, or may involve, corrupt 

conduct. 

(2)The public official must notify the commission of the complaint, subject 

to section 40. 

 

This duty resided with a public official, who is the chief executive officer of a unit 

of public administration.  Schedule 2 A unit of public administration includes a corporate 

entity established by an Act, S20 which, as explained earlier, includes public 

universities.   The CEO would be the Vice Chancellor.  

 

Would suspicion of a breach of S408C by a student, as described above, qualify as 

corrupt conduct?  Corrupt conduct as described in section 15 of the CCC: 

  

15.     Meaning of corrupt conduct 

(1) Corrupt conduct means conduct of a person, regardless of whether the 

person holds or held an appointment, that— 

(a)adversely affects, or could adversely affect, directly or indirectly, the 

performance of functions or the exercise of powers of— 

(i)a unit of public administration; or 

(ii)a person holding an appointment; and 

 

(b)results, or could result, directly or indirectly, in the performance of functions 

or the exercise of powers mentioned in paragraph (a) in a way that— 

(i)is not honest or is not impartial; or 

https://www.legislation.qld.gov.au/view/html/inforce/current/act-2001-069#sec.40
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(ii)involves a breach of the trust placed in a person holding an 

appointment, either knowingly or recklessly; or 

(iii)involves a misuse of information or material acquired in or in 

connection with the performance of functions or the exercise of powers of 

a person holding an appointment; and 

 

(c)would, if proved, be— 

(i)a criminal offence; or 

(ii)a disciplinary breach providing reasonable grounds for terminating the 

person’s services, if the person is or were the holder of an appointment. 

 

Focussing on the relevant alternative components   A person could not only 

include the student’s actions but also a staff member who becomes aware of the crime 

and fails to act appropriately and therefore potentially aids or abets the commission of 

the crime Criminal Code 1899 Section 7(1)(c) or possibly compounds a crime Section 

133(1), remembering that ignorance of the law is no excuse Section 22(1) and, indeed, 

knowledge of guilt is not a necessary element of fraud.  Moreover, there may be other 

staff conduct violations against the offending staff member possible as indicated in the 

University of Queensland, Policy and Procedures, 1.50.01 Code of Conduct. The 

possibility of indirectly and adversely affecting the public confidence in a university’s 

functions as an impartial bastion of education and knowledge, as outlined above and in 

a range of other policies, exists. This action is also centred on dishonesty and would be 

a crime as described above, if proved.  In any event, the Commission may simply not 

want these types of matters reported, so they can concentrate of more important 

function. If this is the case they may issue a direction under the Crime and Corruption 

Act 2001 (Qld)S40 to this effect, to clarify this matter. A general approach to the 

process is presented in Figure 1. 

 

Figure 1: 

General Overview of Process 
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Recommendations 
 

This paper does not advocate an unreasonably draconian approach to any 

individual student or to exploit criminal justice responses to essentially academic issues.  

However, plagiarism and cheating are significant problems in the higher education 

sector.  Students and teachers need to be reminded of what these wrong doings are and 

the potential apogee of their consequences. There should also be an awareness of the 

possible ramifications of false accusations which could lead to actions of defamation and 

to that extent the approach to dealing with matters should be undertaken and 

documented in a manner that would be considered equivalent to any legal investigation.  

 

All universities should be equipped to provide positive and immediate online 

feedback with unequivocal references of computer disclosed evidence of plagiarism on 

all electronic assignment submission platforms.  Once acknowledged by the student, 

this would remove doubt on the intention question.  Furthermore, students and 

educators need to be reminded or fully educated in the full scope of the seriousness of 

plagiarism and cheating, which may become more pressing with the potential passage 

of the Tertiary Education Quality and Standards Agency Amendment (Prohibiting 

Academic Cheating Services) Bill 2019.  Finally, a blanket direction from the Crime and 

Corruption not to notify complaints of purely academic wrongdoing. 
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