Policy Paper

Exceptional Children

2019, Vol. 85(4) 395412

© The Author(s) 2019

DOI: 10.1177/0014402918818047
journals.sagepub.com/home/ecx

®SAGE

IDEA'’s Double Bind: A Synthesis
of Disproportionality Policy
Interpretations

Amanda L. Sullivan' and Daniel Osher'

Abstract

Disproportionality research has been subject to multiple reviews, but there has been less critical
examination of the policy dimension of this enduring educational problem. Given the relevance
of federal policies, and interpretations thereof, to educators’ and scholars’ conceptualization of
disproportionality and schools’ resultant policies and practices, we provide a brief overview of
disproportionality scholarship before focusing on its policy dimensions. We describe the role of
federal policy and resultant interpretations to how disproportionality is addressed and our approach
to identifying and synthesizing these interpretations. We then analyze the themes apparent in these
interpretations: requirements for states’ numerical analysis of “significant disproportionality,”
parameters for school systems’ allocation of resources for early intervening services when significant
disproportionality is found, and schools’ obligations for nondiscriminatory application of policies
and procedures. Finally, we distill implications for school policies, practices, and procedures. We
close with discussion of implications for how disproportionality is conceptualized and studied.
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Scholarship on minority disproportionality in mandates—the double bind inherent in states’

special education has long been linked to con-
cerns for potential differential treatment of
racial-ethnic minority students, disparities and
ineffective practice in general and special edu-
cation, and inequitable enactment of educa-
tional policy (for seminal works, see Artiles &
Trent, 1994; Donovan & Cross, 2002; Dunn,
1968; Heller, Holtzman, & Messick, 1982).
Debate surrounding the causes and conse-
quences of, and appropriate responses to, dis-
proportionality surged following recent studies
and critiques of related policy and practice (for
examples, see Collins, Connor, Ferri, Gallagher,
& Samson, 2016; Ford & Russo, 2016; Morgan
et al., 2015; Skiba, Artiles, Kozleski, Losen, &
Harry, 2016). Given the centrality of policy to
conceptualizations of disproportionality in
schools’ activities, we reviewed applicable fed-
eral policies and resultant legal guidance, ana-
lyzing the tensions created by competing

obligations to identify all eligible students
while facing sanction and financial penalty if
racial-ethnic groups are not identified
equally—and reviewed interpretations in fed-
eral guidance, civil rights complaints, due
process decisions, and case law to elucidate
the policy dimensions of disproportionality. In
particular, we isolated interpretations related
to school systems’ obligations to determine
“significant disproportionality” and resultant
funding and provision of early intervening,
along with schools’ related obligations in the
treatment of individual students.
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Background

Disproportionality commonly refers to group
differences in special education identification,
both under- and overidentification, and other
outcomes for students from marginalized
sociodemographic groups (Coutinho, Oswald,
& Best, 2002). Dunn (1968) offered one of the
earliest discussions of disproportionality
when he criticized special classes and schools
as means of segregating “socioculturally” dif-
ferent students, noting the inequity inherent in
the inappropriate labeling of students not pro-
vided adequate general education and unlikely
to receive effective special education
(pp. 5-6, 8). Since then, disproportionality in
special education has been the subject of
numerous studies, commentaries, and federal
reports, including two by the National
Research Council. The earlier report framed
disproportionate identification of intellectual
disabilities as problematic due to inappropri-
ate instruction and assessment practices in
general and special education contexts (Heller
et al., 1982), whereas the latter emphasized
prevention of misidentification of a range of
disabilities (Donovan & Cross, 2002).
Disproportionality research has largely
focused on racial differences in identification
of learning disabilities, emotional disturbance,
and intellectual disability, with most studies
focusing on overrepresentation of Black stu-
dents relative to their White peers (Waitoller,
Artiles, & Cheney, 2010), albeit with inconsis-
tent findings (e.g., Cruz & Rodl, 2018; Morgan
et al., 2015, 2017; Skiba, Poloni-Staudinger,
Simmons, Feggins-Azziz, & Chung, 2005).
Recently, researchers have used large-scale,
multilevel analyses to explore child, family,
and contextual factors related to racial-ethnic
students’ disability identification with some-
what divergent results (e.g., Hibel, Farkas, &
Morgan, 2010; Kincaid & Sullivan, 2017;
Morgan et al., 2015; Shifrer, Muller, & Callahan,
2010; Sullivan & Bal, 2013). Others have high-
lighted distinct patterns and correlates of iden-
tification among English learners (e.g.,
Sullivan, 2011; Umansky, Thompson, & Diaz,
2017). There is little consensus about the deter-
minants of disproportionality, with variability

at least partially attributable to conceptual,
theoretical, methodological, and geopolitical
differences in researchers’ approaches and
interpretations (for discussion, see Collins
et al., 2016; Cruz & Rodl, 2018; Skiba et al.,
2016). Most scholars and policy analysts agree,
however, that overidentification may be due at
least in part to avoidable misidentification
(e.g., U.S. Government Accountability Office
[USGAO], 2013; Sullivan & Proctor, 2016).
Recently, some researchers have also empha-
sized the potential consequences of underiden-
tification (e.g., Morgan et al., 2015, 2017,
2018; Sullivan, 2013), though scholars have
offered markedly divergent interpretations of
this phenomenon and resultant policy and prac-
tice implications (for example, see Cohen,
Burns, Riley-Tillman, & Hosp, 2015; Morgan
& Farkas, 2015; Skiba et al., 2016). In addition,
concern for the inadequacy of school systems’
responses to disproportionality policy abound
(Albrecht, Skiba, Losen, Chung, & Middleberg,
2011; Cavendish, Artiles, & Harry, 2014;
Kramarczuk Voulgarides, Aylward, & Noguera,
2014; Tefera & Kramarczuk WVoulgarides,
2016; USGAO, 2013), underscoring the need
for clarity on the policy dimension of dispro-
portionality.

The Disproportionality Policy
Landscape

There are multiple levels of policy actors,
from individuals within school settings to fed-
eral agencies and officers (Crammond &
Carey, 2017), all of whom are relevant in
understanding how policy is enacted to affect
individual learners. Scholarship on dispropor-
tionality policy has generally focused on
issues related to the implementation of the
Individuals With Disabilities Education Act
(IDEA; 2006) by individual school systems
(e.g., Kramarczuk Voulgarides et al., 2014;
Tefera & Kramarczuk Voulgarides, 2016;
Thorius, Maxcy, Macey, & Cox, 2014) and
state departments of education (Albrecht
etal., 2011; Cavendish et al., 2014). There has
been less attention to interpretations by policy
actors at the more distal, macro levels of
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educational systems (e.g., federal agency rep-
resentatives or judges) who may influence
implementation across settings. These distal
policy levels encompass more than the policy
itself, as policy is generally vague and allows
multiple “reasonable” interpretations by pol-
icy actors at all levels and intersections with
other policies. The focus of this article is on
the distal levels and their potential implica-
tions for local implementation.

There are multiple levels of policy
actors, from individuals within
school settings to federal agencies
and officers (Crammond & Carey,
2017), all of whom are relevant in
understanding how policy is enacted.

Past policy and evaluation. Schools’ policies,
procedures, and funding decisions related to
disproportionality are tied to IDEA’s rules,
regulations, and subsequent interpretations.
Following the 1997 reauthorization of IDEA,
states were required to operationalize “signifi-
cant disproportionality” and determine
whether it occurred in local education agen-
cies’ (LEAs) identification, placement, and
discipline of students with disabilities by
race-ethnicity (20 U.S.C. § 1418[d][1]).
IDEA’s 2004 reauthorization further stipu-
lated that LEAs with significant dispropor-
tionality reserve 15% of their federal special
education funds for coordinated early inter-
vening services (CEIS) for K-12 students
without disabilities. It also required that LEAs
review and revise inappropriate policies, prac-
tices, and procedures that might contribute to
disproportionality (20 U.S.C. § 1418[d][2]).
Yet these regulations left open to states how to
define significant disproportionality, imple-
ment CEIS, and determine what might consti-
tute inappropriate policies, procedures, and
practices, allowing for substantial interstate
variability in state and LEA implementation.
Perhaps unsurprisingly, researchers and
federal analysts have found that over time,
many states operationalized disproportional-
ity such that no LEAs would be identified
with significant disproportionality, raising

concern about efforts to avoid sanctions and
thereby undermining the intent and effects of
the federal regulations (e.g., Albrecht et al.,
2011; USGAO, 2013). Others have called
attention to the distinctions between LEAs’
technical or symbolic compliance with regu-
lations and meaningful effort to reduce ineq-
uities (Kramarczuk Voulgarides et al., 2014;
Tefera & Kramarczuk Voulgarides, 2016).
Such symbolic compliance often occurs
alongside the illusion of race neutrality and
objectivity in students’ educational experi-
ences, thus ignoring widespread “socio-
contextual inequalities” (e.g., Cavendish
et al., 2014, p. 33) and the nuances of educa-
tional processes subject to long-standing
inequality and absence of evidence-based
practices (Kramarczuk Voulgarides, Fergus,
& Thorius, 2017; Sullivan & Proctor, 2016).
This “loose coupling” of policy with its under-
lying goals and substantive change for equity
underlies the law’s paradox in potentially con-
ferring both benefit and harm to traditionally
marginalized groups (Kramarczuk Voulgarides
et al., 2014, p. 249).

Current policy developments. In December
2016, new IDEA disproportionality regula-
tions were released after years of criticism and
protracted public commentary (U.S. Department
of Education [USDOE], 2016). The regula-
tions had three notable components: (a)
requiring a standard methodology for deter-
mining significant disproportionality, (b)
broadening the scope of CEIS to include pre-
schoolers and students with disabilities, and
(c) requiring LEAs to identify and address
“root causes” of disproportionality. Although
the stated aim of the new regulations was
transparency and comparability in states’
analyses, they included allusion to the poten-
tial to increase the number of sanctioned
LEAs (USDOE, 2016, p. 92456). The regula-
tions do not address underrepresentation, but
commentary noted it is subsumed under
IDEA’s child-find obligations, that is, states’
obligation to identify all eligible students (34
CFR 300.111), and may be addressed through
CEIS. Therein lies the tension, or double bind,
of IDEA’s disproportionality regulations—the
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need to identify all eligible children with dis-
abilities but being faced with financial sanc-
tion if all racial-ethnic groups are not identified
equally—which can produce confusion
among educational leaders and teachers when
students’ rights are pitted against LEAs’ finan-
cial stakes. As with other elements of IDEA
(e.g., Boynton Hauerwas, Brown, & Scott,
2013; Sullivan & Sadeh, 2014; Sadeh &
Sullivan, 2017), the ambiguity of the law
means that it is subject to varied interpreta-
tions by members of the professional and
scholarly communities (e.g., Morgan et al.,
2015; Skiba et al., 2016) and motley local
enactment (USGAO, 2013).

Interpretation of IDEA. Interpretations by pol-
icy actors across federal agencies and courts
are an important dimension of this policy
landscape that can help clarify the opacity of
federal law and influence how states and
LEAs approach disproportionality. First, the
USDOE Office of Special Education and
Rehabilitative Services (OSERS) and Office
of Special Education Programs (OSEP) issue
guidance, particularly in the forms of “Dear
Colleague” letters and official memoranda,
interpreting IDEA’s rules and regulations for
direct implementation by states and LEAs.
Such documents are generally released in
response to public queries about confusing
aspects of the law to explain how federal offi-
cers interpret the law and expect it to be
applied. All are publicly available via USDOE
and disseminated via various professional
channels (e.g., sent to state administrators,
publicized by agencies and professional orga-
nizations). Second, disproportionality may be
at issue in special education due-process hear-
ings following public complaints where the
appropriateness of IDEA implementation is
contested. Hearing officers interpret the law
in their decisions, and although they are not
legally binding outside of the hearings per se,
in any given state or region, judges may use
many such decisions to aid their interpretation
of IDEA and related guidance when cases
advance through the courts. When cases can-
not be resolved in hearings, they may proceed
through the court system (for description, see

Sullivan & Sadeh, 2014, pp. 455-457), the
result of which may inform actions by states,
LEAs, and individual practitioners.

Third, the USDOE Office for Civil Rights
(OCR) enforces Title VI of the Civil Rights
Act of 1964 prohibiting discrimination based
on race, color, or national origin. OCR’s pur-
view includes disproportionality in special
education resulting from discrimination by
students’ race/ethnicity or language status
(OCR, 2016). Following discrimination com-
plaints, LEAs may enter voluntary resolution
or settlement agreements before an OCR
investigation is complete, forestalling formal
proceedings. Otherwise, OCR investigates
and issues a report either exonerating the
LEA or finding discrimination and ordering
corrective action (e.g., modifications to gen-
eral or special education policy and proce-
dures) based on OCR’s interpretation of the
laws in the unique context. Finally, dispro-
portionality may be disputed under either
IDEA or Title VI through the courts; thus,
judges interpret the law. Some cases establish
binding precedent, and even nonprecedential
cases can affect LEAs’ approaches to mini-
mizing liability as well as subsequent state
and federal policy (for discussion of the role
of early cases in IDEA, see Donovan &
Cross, 2002). Taken together, these four
sources of policy guidance and interpretation
contribute to the disproportionality policy
landscape, yet understanding of them is lim-
ited because they (a) are scattered across fed-
eral agencies, offices, and courts; and (b)
have not been the focus on disproportionality
scholarship. They are important to schools
and scholars to understand, however—and
the focus of the present review—because
they demonstrate how policy actors such as
federal officials and judges interpret ambigu-
ous and clashing federal regulations and rules
to elucidate how educators are expected to
apply the law.

Thus, the purpose of this review was to
synthesize the spectrum of policy guidance
relevant to disproportionality. In particular,
we sought to ascertain interpretations related
to states’ and LEAs’ obligations in determina-
tion of “significant disproportionality” and



Sullivan and Osher

399

LEAs’ resultant CEIS, along with schools’
related obligations in the identification of spe-
cial education eligibility, including nondis-
crimination. We examined how the four
sources of policy interpretation have applied
IDEA and civil rights provisions to queries
and local disputes and explored the consis-
tency and contradictions across sources to
discern implications for state and LEA poli-
cies and practices to support equity.

Method

To identify applicable documents, we first
searched the LRP Special Ed Connection
online database (www.specialedconnection.
com), which catalogues documents related to
special education and the law, including stat-
utes, regulations, guidance by administrative
agencies, state and federal court decisions,
due-process hearing decisions, and OCR
investigation reports as well as articles,
reports, and other documents. We isolated the
category All Special Education Cases, con-
sisting of administrative interpretations and
decisions, including opinions from OSEP and
OSERS, decisions from federal and state
courts, state special education administrative
due-process hearing decisions, and OCR
compliance investigations. We searched for
documents containing disproportionality and
disproportionate representation from 1997 to
April 2018. We also searched the USDOE’s
“Laws and Guidance” (https://www2.ed.gov/
policy) and OCR’s Reading Room (https://
www2.ed.gov/about/offices/list/ocr/front-
page/fag/readingroom.html), where cases,
resolutions, and resources are archived; no
additional unique documents were retrieved.
The goal was to identify any guidance docu-
ments or cases that explicitly addressed dis-
proportionality or disproportionate
representation under IDEA.

The two LRP searches yielded 46 and 30
documents, respectively, for a total of 43
unique documents after eliminating dupli-
cates. Approximately half (n = 27) were
retained for this analysis. Documents were
first screened for applicability to IDEA and
disproportionality in special education. Given

the variety of documents returned, screening
involved searching each document for use of
the terms to determine whether they were
used in reference to special education and
IDEA’s disproportionality regulations in par-
ticular. Documents were deemed irrelevant if
they pertained to issues wholly unrelated to
special education despite containing the
search terms (e.g., non-education cases con-
cerning disproportionate treatment of employ-
ees, juries’ disproportionate awards of
damages in similar motor vehicle accidents)
or did not directly reference disproportional-
ity regulations of IDEA (e.g., cases concern-
ing only categorical eligibility or educational
issues unrelated to special education, such as
religious liberty).

For each remaining document, the second
author first coded the following in a spread-
sheet: citation, agency (OSERS, OSEP, OCR)
or court, and type (Dear Colleague letter,
memorandum, OCR complaint, type of court
case, other guidance). A column was used to
record quotations from the source documents
that addressed how IDEA’s disproportionality
regulations were interpreted or were to be
implemented or other guidance explicitly
linked to disproportionality. For court cases,
these were drawn primarily from the case
summary and analysis sections and primarily
included interpretations of federal laws and
the bases for judges’ or administrative offi-
cers’ decisions in the case. For OCR com-
plaints, we relied primarily on the Conclusions
sections wherein the bases for OCR’s findings
relative to federal laws were described. For all
other documents, the full text was reviewed
for instructive statements (e.g., those contain-
ing should or must or referencing obligations
or responsibilities). The first author also
reviewed all documents to verify screening
and coding. To ensure reliable coding, the
authors first co-developed the coding sheet
and agreed on operational definitions. Initial
disagreement in screening and coding (7%)
was resolved by comparing each author’s
coded responses and collaboratively review-
ing cases until reaching 100% agreement.

Documents retained for this analysis
were first grouped by type (federal guidance,
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n = 14; OCR complaints, n = 9; court and
due-process cases, n = 4) and then by afore-
mentioned policy elements addressed: (a)
numerical determination of significant dispro-
portionality, (b) allocation and use of funds
for CEIS, and (c) individualized special edu-
cation decisions and inappropriate actions that
may contribute to disproportionality, which
correspond to dominant policy interpretations
applicable at the state, district, and student
levels, respectively. We focused on these
themes because they align with the ambigui-
ties in the law wherein the regulations allow
for local latitude in implementation and, thus,
the potential for confusion and poor imple-
mentation (for summary of documents and
key points, see Supplementary Materials,
Tables 1 through 3 and Figure 1).

Results

Numerical “Significant
Disproportionality”

The USDOE has repeatedly offered its inter-
pretation of how states should determine “sig-
nificant disproportionality” (see Table 1 in the
Supplemental Materials). This guidance is
derived largely from memoranda and letters
responding to queries to OSEP regarding the
nature of the data that may be utilized or
excluded. IDEA did not specify how states
should determine whether an LEA has signifi-
cant disproportionality, but OSEP and OSERS
have interpreted it to require determination
based strictly on numerical data and not any
qualitative data or contextual considerations
(e.g., Posny, 2007; USDOE, 2007). Early clar-
ifications specified that states’ calculations for
LEAs were to include any student receiving
special education in an LEA even if the LEA,
such as a secondary school district, did not
make the original eligibility determination
(Knudsen, 2008¢) but may exclude those stu-
dents unilaterally placed by the courts or med-
ical providers (USDOE, 2009). States may
not consider whether the LEA’s policies, pro-
cedures, and practices were consistent with
the law or if a minority group is overrepre-
sented due to legitimate causes (Musgrove,

2012). Thus, although states had authority to
define “reasonable” thresholds for significant
disproportionality (USDOE, 2009), OSEP’s
interpretations of IDEA’s requirements simul-
taneously constrained consideration of quali-
tative information pertinent to ascertaining
whether patterns indicate a disparity or ineq-
uity. Instead, states are to review an LEA’s
policies and procedures after determining sig-
nificant disproportionality. In this vein, OSEP
has made clear that compliance with other
aspects of the law does not negate sanctions if
significant  disproportionality is found.
Finally, states are not allowed to consider
whether a group is underrepresented, as this is
considered an issue of child find, not dispro-
portionality (Knudsen, 2008b).

Coordinated Early Intervening
Services

The issue of CEIS appears to have garnered
even more confusion among educators and
scholars as it has been the focus of six queries
to OSEP along with two other guidance docu-
ments (see Table 2 in the Supplemental Mate-
rials). Taken together, these interpretations
have reiterated when and what proportion of
funds must be allocated when LEAs are found
to have significant disproportionality and the
relations of this allocation to other special
education expenditures. If an LEA has signifi-
cant disproportionality, regardless of the cause
of that disproportionality, it must reserve 15%
of its federal special education funding for
CEIS, and any unexpended CEIS allocations
are forfeited to the federal government
(Guard, 2008; Knudsen, 2008a, 2008b; Posny,
2007, 2010; USDOE, 2007). OSEP empha-
sized, “The obligation to reserve funds for
CEIS occurs independent of any analysis of
whether that disproportionality is the result of
inappropriate identification” (Posny, 2007,
p- 3); thus, CEIS is triggered regardless of the
nature—discriminatory or legally defensi-
ble—of the observed disparities. Until
recently, these funds were required to be spent
exclusively on K—12 students not in special
education (Posny, 2007) and had to be directed
particularly, but not solely, to the particular
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groups disproportionately overrepresented in
special education (e.g., Black students in a
specific grade; Knudsen, 2008b). This letter
also noted that although funds may be directed
at services within multitier systems of support
(MTSS; e.g., response to intervention [RTI]),
they could not be directed toward the univer-
sal tier of services unless “principally intended
to address the needs of students who are strug-
gling” (Knudsen, 2008b, p. 6); that is, funding
cannot be directed to the benefit of all students
but must instead be geared toward supports
for those at risk for disability.

Additionally, LEAs with significant dis-
proportionality may not reduce their annual
local funding due to statutory requirements
for maintenance of effort or consistency of
funding from year to year (Duncan, 2009;
Guard, 2009). Arne Duncan (2009) issued a
letter regarding the impending release of
funding under the American Recovery and
Reinvestment Act of 2009 noting that gener-
ally, school districts could take advantage of
this additional funding to reduce local spend-
ing on special education, but school districts
with significant disproportionality were not
permitted to redirect local funding, and he
urged states to not redefine the criteria for
significant disproportionality to enable dis-
tricts to avoid this limitation. The USGAO
(2013) report suggested states did not heed
this recommendation. In addition, later guid-
ance noted that the requirement for reallocat-
ing funding for CEIS should not affect
allocations for students in private schools and
could not be offset with Medicaid claims
(Ryder, 2016).

Importance of Consistent Policy
Implementation and Individualized
Decisions

Whereas IDEA, and OSEP and OSERS by
extension, emphasized numerical patterns of
disproportionality while expressly prohibiting
consideration of contextual information, this
contextual information was the focus of deci-
sions by OCR and others when discrimination
was in question (see Table 3 in the Supple-
mental Materials). Indeed, numerical dispro-

portionality has been deemed an insufficient
basis for determining discrimination. Instead,
it is the context in which the disproportional-
ity occurs that take primacy in determining
the appropriateness of outcomes for individu-
als and groups. When discrimination was sus-
pected or substantiated, early cases shared
emphasis on monitoring numerical data for
emergent or recurring indication of disparity
(Angel G. et al. v. Texas Education Agency,
2004; Lee v. Lee County Board of Education,
2007; Pierre, 2011), but later decisions fea-
tured more nuanced and extensive prescrip-
tions. Across the OCR cases, due-process
decisions, and case law, decisions and agree-
ments emphasized the importance of district
and schools’ consistent implementation of
reliable and valid intervention and assessment
policies and procedures with all students, as
well as reliance on individualized decisions
when a student was evaluated for or received
special education services. Students’ rights to
timely, individualized services were repeat-
edly highlighted, particularly where students’
rights and LEA efforts to avoid disproportion-
ality conflicted.

Notably, a federal appellate court held
that numerical disproportionality alone was
not evidence of discrimination because each
student had been identified for special edu-
cation via individualized processes (Blunt v.
Lower Merion School District, 2014). In
another illustrative due-process case, the dis-
trict’s concern about disproportionality of
Black students was deemed an illegitimate
basis to decline to evaluate a child for special
education even though the child was respond-
ing to regular education interventions and
was provided services under Section 504
(San Francisco Unified School District,
2015). Thus, efforts to reduce numerical dis-
proportionality cannot interfere with state
and LEA obligations for child find and zero
reject (i.e., no eligible student may be denied
services under IDEA).

When OCR investigates disproportionality
for discrimination, it endeavors to determine
whether discrimination occurred in intervention,
assessment, or individualized education pro-
gram processes. Typically, disproportionality
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results from facially neutral local policy (i.e., a
policy that is not overtly discriminatory), so
OCR applies the following analysis:

OCR will consider whether the policy results in
an adverse impact on students of a particular
race or national origin as compared with
students of other races and national origins;
whether the applicable policy is necessary to
meet an important educational goal; whether
the proffered justification is a pretext for
discrimination; and even in situations where the
policy is necessary to meet an important
educational goal, whether there are comparably
effective alternative policies available that
would meet the stated educational goal with
less of a burden or adverse impact on the
disproportionately affected racial or ethnic
group. (Blanchard, 2013, p. 3)

Thus, there are broad considerations of the cir-
cumstances, as well as valid alternatives, sur-
rounding an identified disparity. Investigations
also considered whether reliable, valid, non-
discriminatory general and special education
policies and procedures were in place. Where
investigations indicated such practices were
not in place or were not consistently applied,
LEAs were found at fault and these activities
were required (Hibino, 2014; Rapport, 2013a,
2013b). Then, whether resolved informally or
resulting in official findings of discrimination,
OCR resolutions often required review and
dissemination of policies to all personnel,
expansion of screening and referral processes,
and ongoing monitoring of disparate impact
and effectiveness of general education and
special education processes (e.g., universal
screening, informal classroom interventions,
prereferral interventions, evaluation, and
placement; Blanchard, 2013; Hibino, 2014;
Murphy, 2012; Rapport, 2013a, 2013b).

To illustrate, one case concerned a school
district that evidenced overrepresentation of
Black students in its alternative school pro-
grams (Hibino, 2014). OCR examined the dis-
trict’s applicable policies and determined that
they were appropriate and thorough as they
required a “data-intensive and well-documented
pre-referral, referral, evaluation and place-
ment process” (Hibino, 2014, p. 5). However,

OCR then reviewed the files of over 200 stu-
dents and found that the district did not con-
sistently implement its own policies (e.g.,
failure to document appropriate prereferral
interventions). The district entered into a reso-
lution agreement to address identified defi-
ciencies via several required activities:
convening a committee with expertise in
addressing overrepresentation of minorities in
special education, conducting a review to
identify the causes of Black student overrep-
resentation in the alternative special education
schools, collection of annual data to assess the
effectiveness of its efforts to combat dispro-
portionality, and distribution of written guide-
lines to staff regarding implementation of the
district’s prereferral policies. Such activities
were common across cases.

A case decided in the context of desegre-
gation illustrates the pitfalls of focusing
solely on reducing numerical representation,
particularly where numerical data do not
indicate inequitable treatment. Lee v. Lee
County Board of Education (2007) origi-
nated in 1963, when Black students sued to
desegregate certain Alabama high schools,
resulting in court oversight of desegrega-
tion. By 2000, one of the few remaining
issues in the case was disproportionality in
special education (Lee, 2007). When the
state requested to end court oversight, advo-
cacy groups objected, arguing that although
numerical disproportionality had been
reduced, the means of such reduction was
discriminatory because it appeared that stu-
dents were being denied initial identifica-
tion, transferred to different eligibility
categories, or inappropriately decertified.
The objectors further noted that a substantial
increase in suspension rates and decrease in
graduation rates for Black students coin-
cided with the LEA’s efforts to reduce dis-
proportionality, suggesting that these efforts
denied students needed support. The objec-
tors and the state agreed on informal resolu-
tion, and the court ended its oversight when
the state provided further data and agreed to
address objectors’ concerns. If the court had
limited its oversight solely to numerical
analysis, the objectors would have lacked a
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basis to question the appropriateness of
practices and likely would not have obtained
concessions to promote equity.

In general, discrimination cases were
more broadly oriented than IDEA’s dual foci
on numerical disproportionality and CEIS
for students at risk of disability. This broader
orientation included attention beyond race-
based disparities. Although not a common
focus of the disproportionality guidance
from OSEP and OSERS, OCR has repeatedly
addressed the importance of appropriate con-
sideration of language acquisition and
involvement of staff with relevant expertise
in special education decisions involving stu-
dents who are English learners, particularly
those from Hispanic backgrounds (August,
2014; Blanchard, 2013; Jackson, 2008).
Most recently, Lhamon’s (2016) letter explic-
itly addressed the intersections of Title VI
with multiple federal disability laws appli-
cable in schools and articulated extensive
expectations for equitable general education
practices to prevent disproportionality. These
included nondiscriminatory referral prac-
tices, equitable general education interven-
tion, and appropriate evaluation and
identification practices. Lhamon reiterated
that racial discrimination in special educa-
tion referrals and identification, including
underidentification, can result in violating
students’ rights under IDEA, Section 504,
and Title VI. Accordingly, LEAs must iden-
tify and serve all students with disabilities,
even if this identification may result in a
finding of significant disproportionality
under IDEA’s regulations.

Discussion

The policy interpretations offered in guid-
ance documents, OCR complaints, and vari-
ous legal cases highlight the parallel thrusts
of IDEA’s disproportionality regulations and
antidiscrimination law, which can place dis-
trict obligations at odds. A decade of guid-
ance on IDEA consistently indicates that
determinations of significant disproportional-
ity is to be made on the basis of numerical
data alone, thereby triggering reallocation of

funding for CEIS that cannot be delayed or
displaced. Conversely, where discrimination
is of concern, contextual information about
the formulation and implementation of gen-
eral and special education policies, proce-
dures, and practices is of prime importance.
Next, we consider the relations of these inter-
pretations to scholarship and offer recom-
mendations for practice.

Where discrimination is of concern,
contextual information about the
Jformulation and implementation of
general and special education
policies, procedures, and practices
is of prime importance.

Disparate Data Versus Disparate
Treatment

Whereas OSEP maintains focus on numeri-
cal indication of overrepresentation, OCR is
broadly concerned with disparate treatment
and individuals’ rights. School systems have
distinct obligations related to each. States
must define significant disproportionality
and identify LEAs required to engage in
CEIS. However, because of the correspond-
ing funding mandate, local emphasis may be
largely on numerical disproportionality, and
it remains to be seen how “reasonableness”
of numerical thresholds will be interpreted,
especially in light of delayed compliance
dates (USDOE, 2018). Although the new
regulations require a standard method of
determining disproportionality, states are
free to adopt their own thresholds, cell sizes,
and time periods within broad limits (34
C.F.R. § 300.647). Accordingly, it is likely
that some, if not many, states will avoid
finding disproportionality if they so choose,
as appeared to be the case under previous
regulations (e.g., Albrecht et al., 2011;
USGAO, 2013). The new constraints for
estimating disproportionality will increase
the number of school systems obligated to
invest in CEIS and investigate root causes of
disparities only if thresholds reflect those
used in disproportionality research and
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evaluation (for discussions, see USGAO,
2013; Sullivan, 2011). If previous patterns
hold, however, many states’ thresholds and
other requirements will be set to minimize
findings of disproportionality, thus continu-
ing to negate the potential effect of regula-
tions.  Nonetheless, schools  without
designations of “significant discrimination”
may still be culpable for discrimination, as
suggested by the cases and OCR complaints
reviewed here. Accordingly, regardless of
federal and state departments’ potential iner-
tia, administrators, educators, related ser-
vice providers, and other stakeholders can
advocate for evidence-based practices in
screening, intervention, and special educa-
tion processes as well as building- and dis-
trict-level policy evaluation to identify
potential disparities and levers for change.
One area where OSEP guidance is lack-
ing is on how states and districts can deter-
mine the appropriateness of policies,
procedures, and practices. The notion that
schools can readily identify root causes of
disproportionality and correct them through
CEIS is questionable given the continued
controversy among scholars about dispro-
portionality’s root causes in systemic, insti-
tutional, or historical factors relative to
inappropriate educational practice and pro-
cedures (for recent examples, see Collins
et al., 2016; Morgan & Farkas, 2015; Skiba
et al., 2016). School systems may adopt an
approach similar to OCR wherein disparate
data—evidence of disproportionality—spur
investigation of (a) the appropriateness of
school policies and procedures relative to
legal requirements, professional standards,
best practice, and research evidence along
with (b) the consistency with which they are
implemented to ensure that no discrimina-
tory practice, whether intentional or unin-
tentional, occurs. Rather than waiting for
state or federal investigations, LEAs can
monitor the fidelity with which procedures
are applied and ascertain equitability of
treatment across student groupings, such as
race-ethnicity and language status, and
other salient dimensions of sociodemo-
graphic differences in local contexts.

Leveraging Early Intervening

Consistent with recommendations for reduc-
ing inappropriate disability identification,
current regulations and interpretations
thereof encourage school systems to reduce
disproportionality through CEIS featuring
research-based practices for preK—12 gen-
eral and special education. It is especially
important that CEIS efforts attend to improv-
ing the quality of instruction and intervention
provided in general education, building on
the research-based practices shown to reduce
later difficulties (e.g., Scanlon, Vellutino,
Small, Fanuele, & Sweeney, 2005). However,
this is recognized as a persistent challenge of
early intervening frameworks, particularly
for diverse populations (Fuchs & Vaughn,
2012; Thorius & Sullivan, 2013). OCR reso-
lutions provide guidance on how CEIS can
be formulated to support positive student
outcomes and reduce potentially ineffective
or discriminatory practices. In addition to
annual review of data on effectiveness of
implementation of policies and procedures
and potential differences by students’
sociodemographic  characteristics, OCR
plans often featured ongoing professional
learning, efforts to ensure clarity and aware-
ness of policies, and expansion of screening
and prereferral intervention. These common
approaches to preventing inequitable treat-
ment are consistent with the nationwide
emphasis on MTSS, such as RTI, and can be
integrated into ongoing efforts to bolster
tiered intervention frameworks. Further-
more, the focus on improving general
education and early intervening to reduce the
emergence of potential special education dis-
abilities is consistent with the intentions of
the IDEA and guidance offered on the limits
of CEIS. Crucially, such efforts should begin
with intensive, professional development in
research-based practice because training for
classroom teachers is essential to promoting
fidelity of implementation and is at least as
effective in bolstering student outcomes as
intensive, targeted direct intervention (e.g.,
Scanlon, Gelzheiser, Vellutino, Schatschneider,
& Sweeney, 2008).
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The newest IDEA regulations were again
silent on underrepresentation as an actionable
dimension of disproportionality despite ongo-
ing controversy, with the commentary instead
situating it under states’ child-find obligations
(USDOE, 2016). OCR has addressed under-
representation, however, where disparate
treatment of these groups—that is, denial of
needed special education—is considered a
violation of Title VI (Lhamon, 2016). Increas-
ing legally sound identification of consistently
underidentified groups—generally, students
identified as Hispanic, Asian, and limited
English proficient (Donovan & Cross, 2002;
Morgan et al., 2018; Sullivan & Bal, 2013)—
may push the boundaries of professional com-
petence and bias. For example, capacity to
effectively engage learners from these groups
and others remains limited among educators
and related service providers, and butts against
both official (albeit unlawful) and unofficial
policies precluding dual identification for
English language services and special educa-
tion (Lhamon & Gupta, 2015). Yet states and
LEAs can leverage available resources to sup-
port development of appropriate policies and
procedures for these groups (e.g., Park,
Martinez, Chou, 2017). In preventing inap-
propriate underidentification, OCR and due
process cases highlighted the importance of
systematic screening and prereferral interven-
tion processes, involvement of professionals
with expertise in language acquisition, use of
varied and valid assessment procedures and
tools, and integration of parents throughout
decision making processes—all of which are
consistent with IDEA and professional guide-
lines and standards. Special educators, school
psychologists, and other related service pro-
viders can assist with developing and imple-
menting  screening and  intervention
procedures, either within a framework of
MTSS or an independent of one. Moreover,
they can help ensure that best practices in
data-based decision making and psychoedu-
cational assessment are followed throughout
general and special education assessment pro-
cesses (Christ & Arafias, 2014) and that pro-
fessionals safeguard against biased decisions
in group processes (Gutkin & Nemath, 1997).

It is important to note that although CEIS
has been emphasized in IDEA for more than a
decade, the effect in reducing disproportion-
ality appears limited (Albrecht et al., 2012;
USGAO, 2013). Studies are mixed, but there
is research support for the potential of high-
quality RTT to reduce referrals and identifica-
tion for special education (e.g., Hosp, Huddle,
Ford, & Hensley, 2016). Conversely, consis-
tent with findings of minimal change under
past regulations, research also points to inad-
equate professional preparation and fidelity
of implementation in limiting the effective-
ness of CEIS (e.g., RTI; Sullivan & Long,
2010; Vujnovic et al., 2014). As such, where
past efforts for CEIS have not reduced dis-
proportionality, inertia may reflect large-
scale weaknesses in the preparation for, and
conceptualization and implementation of,
CEIS rather than failure of the framework.
Consistent with a common requirement of the
OCR agreements, implementation of CEIS
should be paired with intensive and ongoing
professional learning necessary to ensure
understanding and implementation of the
component instruction, intervention, and
assessment practices. Likewise, as recom-
mended by OCR, all efforts should be yoked
to ongoing monitoring of implementation and
effectiveness to ensure fidelity and attain-
ment of desired outcomes.

Unavoidable Double Bind?
Artiles (2013) noted,

The quest for educational equity has been
elusive and fraught with paradoxes throughout
the history of American education, particularly
for racial minorities and disabled learners. . . .
Remedies for one group can have deleterious
consequences for the other, thus muddling the
effects of well-intentioned justice projects.
(p- 329)

The various legal aspects discussed through-
out—IDEA’s orientation to disproportional-
ity and CEIS on one hand and child find on
the other, OCR’s interpretation of the inter-
sections of Title VI with disability laws—
present a double bind for school systems
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where disproportionality is not readily attrib-
utable to inappropriate policies and practices,
and likely muddle efforts to support minority
students who may have special needs. Fed-
eral guidance and treatment of individual
cases within OCR, due process, and the courts
makes clear that this conflict cannot be
avoided. Schools must identify all eligible
students through appropriate child-find activ-
ities and individualized decisions, including
nondiscriminatory practices, even if it results
in “significant disproportionality” and finan-
cial penalty. Rather than merely seeking to
avoid sanction, LEAs must craft policies and
practices consistent with the spirit and
requirements of IDEA and civil rights law
even when they result in determinations of
significant disproportionality under IDEA.
Schools cannot seek to simply reduce mea-
sured disproportionality if doing so denies
services to eligible students or creates dis-
parities in educational access other educa-
tional outcomes (e.g., discipline, graduation).
Instead, schools must find a balance of these
competing policy mandates that prioritizes
student rights so as to ensure that the promise
of IDEA is fulfilled without regard to race
(Lhamon, 2016). Further, equity in special
education is integral to our commitment to
effectively educate and support all students,
because, as OCR reminded us, unlawful treat-
ment of students from minority backgrounds
“deprives all students in that school, who are
thereby consigned to learn in a discrimina-
tory and more racially segregated environ-
ment” (Lhamon, 2016, p. 5; italics added).
Perhaps the best approach is for LEAs to
reduce potential development of educational
disabilities that can be related to environmen-
tal factors. This can be accomplished by
enhancing opportunities to learn and social-
emotional supports for all students.

LEAs must craft policies and
practices consistent with the spirit
and requirements of IDEA and civil
rights law even when they result in

determinations of significant

disproportionality under IDEA.

Where special education needs are not
evenly distributed across sociodemographic
groups, school systems must ensure appro-
priate identification and service of all stu-
dents and accept the potential sanction under
IDEA’s disproportionality mandate in order
to comply with IDEA, Title VI, Section 504,
and the Americans With Disabilities Act
(ADA). In these contexts, the double bind
may be unavoidable due to differential need,
but this dynamic does not negate competing
responsibilities for ensuring child find, zero
reject, nondiscrimination, and reducing dis-
proportionality. The most recent IDEA regu-
lations allow for use of funds to support
students in both general and special educa-
tion, so funds could be distributed such that
the appropriately overrepresented students
may also benefit. This conflict may be espe-
cially salient in communities where child
development is adversely affected by expo-
sure to experiences or substances that affect
brain development and resultant cognition,
behavior, and social-emotional functioning
(e.g., Lanphear, 2015; Romano, Babchishin,
Marquis, & Fréchette, 2015) and, conse-
quently, increase risk of eligible special edu-
cation needs. For instance, a pending lawsuit
against California’s Compton Unified
School District may require district actions
that result in significant disproportionality
because the plaintiffs assert that a large pro-
portion of the student population has been
denied needed services for trauma-related
disorder that should trigger protection under
disability policies (Peter P. v. Compton Unified
School District, 2015). If plaintiffs succeed,
substantially more students from racial-eth-
nic minority and low-socioeconomic-status
backgrounds will likely be eligible for spe-
cial education due to the effects of child-
hood trauma (for discussion, see Lawson,
2017).

Similarly, a disproportionate number of
racial minority students may be eligible for
special education in communities dispro-
portionately affected by exposure to hazard-
ous substances. Such disparities may result
from socioeconomic differences in environ-
mental exposure to toxins with pervasive
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developmental effects, such as lead, which
is associated with depressed cognitive func-
tioning and increased risk of mood and
behavior disorders (e.g., Bellinger, 2008;
Martin & Acs, 2018). In 2016, for example,
several Michigan families filed suit against
the state department of education and local
school systems on behalf of their children
and others (American Civil Liberties Union
of Michigan, 2018). The families alleged
violations of IDEA, ADA, and related state
laws pertinent to child find following
schools’ failure to identify students with
special needs resulting from the effects of
the lead-contaminated city water supply in
Flint, Michigan. The resulting 2018 settle-
ment agreement required state funding for a
registry of lead-exposed children in order to
facilitate screening and identification,
efforts to maximize children’s school par-
ticipation and interagency collaboration on
their behalf, and professional development
for school leaders and staff in order to
ensure identification of special needs and
appropriate special education services for
affected students. Flint is a majority-Black
city (U.S. Census Bureau, 2018), so compli-
ance with the secttlement agreement and
child-find requirements more generally may
result in significant disproportionality.
Thus, school systems serving popula-
tions subject to severe economic, social,
and environmental inequities and injustice
may bear the brunt of the catch-22 in cur-
rent disproportionality policy. Nonetheless,
this is unlikely to be the case in most school
systems even where substantial overrepre-
sentation of some groups is observed.
Instead, such patterns should evoke recon-
sideration of the nature of disability, pur-
pose of special education, and roles of
effective general education practices to
ensure that special education serves only
students with disabilities as opposed to dif-
ficulties that should be addressed through
improved general education instruction and
intervention (Sullivan & Proctor, 2016).
This policy landscape is further compli-
cated by the current political milieu. With
the July 2018 decision by the USDOE

(2018) to delay the compliance date for the
newest disproportionality regulations—despite
extensive opposition (e.g., Leadership
Conference on Civil and Human Rights,
2017)—states and LEAs may perceive a
troubling state of limbo. This delayed
enforcement, however, does not negate
states’ statutory responsibilities, so the rec-
ommendations hold. Further, it is crucial
that educators, school leaders, and related
personnel remain cognizant that whatever
the federal stance on disproportionality,
unchanged is our responsibility that deci-
sions for any given student are individual-
ized regardless of their group membership
and formulated consistent with child-find
obligations and antidiscrimination legisla-
tion. Yet child find itself is an equally com-
plicated matter (for discussion, see Zirkel,
2015) intertwined with other ambiguous,
contentious legal issues (e.g., compensatory
education; Nelson, 2011). Thus, when
engaging students from racially and
linguistically diverse backgrounds, OCR’s
guidance may be especially helpful in light
of OSEP’s relative silence on the nuances
of child find as they relate to disproportion-
ality.

Conclusions and Research
Implications

This review synthesized how the various
agencies and policy actors throughout the fed-
eral agencies and courts have interpreted
IDEA and civil rights provisions related to
disproportionality. Disproportionality policy
remains a complicated patchwork that seeks
to address equality and equity but may lead to
as many questions as answers given schools’
competing legal obligations. Decades ago, in
reporting to policy makers, scholars high-
lighted the quandary of whether special edu-
cation disproportionality reflects inequity
(Heller et al., 1982); this remains a perennial
issue in federal policy and resultant school-
based practice and legal action at various lev-
els of educational systems. In the present
analysis, we synthesized the policy guidance
provided by USDOE, OCR, and due-process
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proceedings and case law to elucidate how
federal policy is interpreted generally and
under local circumstances. Both research and
the policy interpre-tations reviewed here sug-
gest that it is not enough to have sound policies
and procedures in place; they must be applied
equitably—regardless of students’ sociodemo-
graphic characteristics—but research and
investigations indicate this is often not the case,
not only in special education (Donovan &
Cross, 2002) but in a range of domains related
to student behavior, performance, and ability
that may, in turn, affect disproportionality
(Skiba et al., 2011).

1t is not enough to have sound
policies and procedures in place;
they must be applied equitably.

The intersection of disproportionality and
policy is ripe for research. An ongoing focus of
both disproportionality research and antidis-
crimination policy is the nature of observed
disparities. There is no consensus about the
meaning of observed patterns or how the edu-
cational community should respond. Yet,
IDEA’s regulations position overrepresenta-
tion as a problem to be resolved through iden-
tification of “root causes” and corresponding
CEIS. Elucidating this quandary is a charge
that can be taken up by scholars in partnership
with schools (Skiba et al., 2008) in order to
better understand and affect the multiple
mechanisms by which disproportionality
emerges. There is also substantial controversy
about the nature and importance of underrep-
resentation, and OSERS has explicitly declined
to take action on underrepresentation on the
grounds that research into this area is incon-
clusive (USDOE, 2016); more research is
clearly needed. Moreover, there is little
research-based guidance for applying evi-
dence-based interventions or procedures to
reduce over- or underrepresentation (Skiba,
Albrecht, & Losen, 2012). Further research
into the efficacy of CEIS in addressing dispro-
portionality is also warranted given the impli-
cations for school funding and practice, and
the potential for the CEIS mandate to affect

more school systems under the newest regula-
tions. School systems will need strong evi-
dence-based guidance as they shift financial
and professional resources.

States and LEAs are further affected by
uncertainly at USDOE and OCR on regula-
tions and procedures relevant to dispropor-
tionality given the current compliance
delays for the newest disproportionality
regulations (USDOE, 2018) and changes to
OCR’s procedures for discrimination inves-
tigations (Sargrad, 2018). In a context of
persistent educational disparities and loos-
ening federal oversight, school systems and
educators must move beyond technical com-
pliance that allows for continued failure to
meet students’ needs to engage in critical
conversations about educational equity and
change (Kramarczuk Voulgarides et al., 2017).
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