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HOW SCOTUS’S DECISION ON RACE-BASED
ADMISSIONS IS SHAPING UNIVERSITY
POLICIES

Thursday, September 28, 2023

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HIGHER EDUCATION AND WORKFORCE
DEVELOPMENT,
COMMITTEE ON EDUCATION AND THE WORKFORCE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:18 a.m., 2175
Rayburn House Office Building, Hon. Burgess Owens [Chairman of
the subcommittee] presiding.

Present: Representatives Owens, Grothman, Stefanik, Good,
Moran, Williams, Foxx, Takano, Jayapal, Leger Fernandez, Court-
ney, Bonamici, Adams, and Scott (Ex Officio).

Staff present: Cyrus Artz, Staff Director; Nick Barley, Deputy
Communications Director; Mindy Barry, General Counsel; Hans
Bjontegard, Legislative Assistant; Isabel Foster, Press Assistant;
Daniel Fuenzalida, Staff Assistant; Sheila Havenner, Director of
Information Technology; Paxton Henderson, Intern; Amy Raaf
Jones, Director of Education and Human Services Policy; Marek
Laco, Professional Staff Member; Georgie Littlefair, Clerk; John
Martin, Deputy Director of Workforce Policy/Counsel; Hannah
Matesic, Deputy Staff Director; Audra McGeorge, Communications
Director; Rebecca Powell, Staff Assistant; Mary Christina Riley,
Professional Staff Member; Chance Russell, Economist and Policy
Advisor; Brad Thomas, Deputy Director of Education and Human
Services Policy; Maura Williams, Director of Operations; Amaris
Benavidez, Minority Professional Staff; Ilanad Brunner, Minority
General Counsel, Rashage Green, Minority Director of Education
Policy & Counsel; Christian Haines, Minority General Counsel,
Emma T. Johnson, Minority Legal Intern; Stephanie Lalle, Minor-
ity Communications Director; Raiyana Malone, Minority Press Sec-
retary; Shyann McDonald, Minority Staff Assistant; Kota Mizutani,
Minority Deputy Communication Director; Veronique Pluviose, Mi-
nority Staff Director; Clinton Spencer IV, Minority Staff Assistant;
Banyon Vassar, Minority IT Administrator.

Chairman OWENS. The Subcommittee on Higher Education and
Workforce Development will come to order. I note that a quorum
is present. Without objections, the Chair recognizes the call to re-
cess at any time.

The Committee has gathered today to discuss the aftermath of
the Supreme Court decision in Students for Fair Admission v. Har-
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vard, and the Students for Fair Admission v. University of North
Carolina, to explore the future possibilities of college admissions
without racial discrimination.

The Court in its 6 to 2 decision, held that race-based admissions
are a violation of the Constitution and a violation of the Civil
Rights Act. For too long, the gatekeepers of postsecondary edu-
cation have treated applicants differently based on the color of
their skin. For far too long within the walls of our educational in-
stitutions, generations of Americans have been taught to accept the
theory of eugenics as normal.

This theory assumes that as a race, black Americans think with
their skin, that based on their skin color they are monolithic in
their politics, reasoning and most importantly their intellectual po-
tential. Those who do not fit within certain expectations and
boundaries are considered traitors to their race.

The theory of Eugenics has a prescribed baseline of expectations.
This baseline accepts as a fact that the white race is inherently
and intellectually superior, privileged and destined to dominate
other races. It also believes that the black race is inherently hope-
less, hapless and forever broken due to slavery 200 years ago.

Not taught in our educational institutions is our proud history as
national leaders and a love of faith, family, the free market, edu-
cation and our country. Americans are always shocked to hear that
the black community once led our country in categories of success
that all communities sought after.

During the 40’s to 60’s, black men led our Nation in percentage
matriculating college, commitment to marriage, and percentage of
entrepreneurs, over 40 percent. We had a thriving community of
which between 50 to 60 percent were middle class.

Today’s history is purposely silent on this community’s commit-
ment to hard work, grit, tenacity, resilience, intelligence, loyalty
and leadership. Instead, our story has been transformed into that
of a weak race, hopelessly oppressed and not to be respected but
pitied.

The decades of demeaning messages our country has accepted
that black Americans are overall incapable of competing against
white Americans when it comes to intellectual merit. Affirmative
action has been a subtle and stealth Trojan horse that has effec-
tively messaged this racist attack of low intellectual expectations.

Thankfully, the Supreme Court has recently granted us a major
win for equal opportunity and for meritocracy, the two principles
essential for the attainment of the American dream. Students
across America, whether black, white, Hispanic, Asian or other, can
now realize their potential without fear of overt racial discrimina-
tion or subtle bigotry.

We are already seeing small changes due to racial blind, merit-
based acceptance that’s slowing the assiduous pace of the Radical
Left’s agenda. For example, Columbia Law Review temporarily
froze hiring because of the Court’s ruling, disrupting their long-
standing practices of selecting senior editors based on race versus
merit. Columbia Law Review has since resumed hiring without un-
fairly discriminating, and hopefully more law schools will follow
this example.
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As our Nation celebrates the Supreme Court’s ruling, we must
remain diligent in identifying those who are defiant, those who de-
spite the Supreme Court’s ruling are determined to implement un-
constitutional policies of affirmative action.

There remain administrators who expressed their intent to selec-
tively ignore both the substance and the spirit of the Supreme
Court ruling. Americans should never accept these subversive at-
tempts to preserve race-based admissions, and I promise you this
congressional body will not.

Chief Justice John Roberts was very clear when he wrote, and
I quote “Despite the dissent’s assertion to the contrary, universities
may not simply establish through application, essays or other
means the regime that we hold unlawful today. What cannot be
done directly cannot be done indirectly. The Constitution deals
with substance, not shadows, and the prohibition against racial dis-
crimination is leveled at the thing, not the name.”

Let me repeat, and I quote, “what cannot be done directly cannot
be done indirectly.” Those institutions who think the Supreme
Court ruling is a pretty please ask, this Committee will keep a
close eye on the 2024 application process as it unfolds. Racism hid-
den or overt will not be tolerated by this oversight body.

Today’s admission process must not resemble yesterday’s. Fur-
ther, we will watch as the ruling disrupts the landscape of other
race-based institutions across America, as they have been also put
on notice. The Constitution is color blind. The Civil Rights Act is
color blind. In these tumultuous times, we should all be grateful
that our democracy is steadfast dedicated to treating everyone
equally under the law, regardless of race, creed, color or zip code.
With that, I yield to the Ranking Member’s opening statement.

Mr. Scott.

[The prepared statement of Chairman Owens follows:]
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The Committee has gathered today to discuss the aftermath of the Supreme Court
decision in Students for Fair Admissions v. Harvard and Students for Fair Admissions
v. University of North Carolina and to explore the future possibility of college
admissions without racial discrimination.

The Court, in a 6-2 decision, held that race-based admissions are a violation of the
Constitution and a violation of the Civil Rights Act. For too long, the gatekeepers of
postsecondary education have treated applicants differently based on the color of
their skin. For far too long, within the walls of our education institutions, generations
of Americans have been taught to accept the theory of eugenics as normal. This
theory assumes that, as a race, black Americans think with their skin, that based on
their skin color, they are monolithic in their politics, reasoning, and, most
importantly, their intellectual potential. Those who do not fit within certain
expectations and boundaries are considered traitors to their race.

The theory of eugenics has a prescribed baseline of expectations. This baseline
accepts as a fact that the white race is inherently “intellectually” superior, privileged,
and destined to dominate other races. It also views the black race as inherently
hopeless, hapless, and forever broken due to slavery 200 years ago.

Not taught is our history as national leaders for our love of faith, family, free market,
and education. Americans are always shocked to hear that the black community
once led our nation in categories of success that all communities sought. During the
1940s-60s, black men led our nation in the percentage matriculating from college,
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commitment to marriage, and percentage of entrepreneurs—40 percent. This led to
a thriving middle-class community of 50 to 60 percent. Today's history is purposely
silent on this community's commitment to hard work, grit, tenacity, resilience,
intellect, loyalty, and leadership. Instead, this story has been transformed into one of
hopeless oppression.

Through decades of demeaning messages, our country has accepted that black
Americans are overall incapable of intellectually competing against white Americans
through merit. Affirmative action has been the Trojan Horse for that message. Again,
we see the soft bigotry of low expectations.

Thankfully, the Supreme Court has recently granted us a major win for equal
opportunity and meritocracy, the two principles essential for the attainment of the
American Dream.

Students across America—whether black, white, Asian, Hispanic, or other—will now
be able to realize their potential without fear of overt racial discrimination or the
demeaning soft bigotry of low expectations.

We're already seeing that the change to a race-blind, merit-based acceptance is
slowing the insidious pace of the radical Left’s agenda. For example, the Columbia
Law Review temporarily froze hiring because the Court’s ruling disrupted their
longstanding practice of selecting senior editors based on race versus merit.
Columbia Law Review has since resumed hiring without unfairly discriminating, and
hopefully, more law schools follow this example.

As our nation celebrates the Court's ruling, we must remain diligent in identifying
those who are defiant—those who, despite the Supreme Court ruling, are
determined to implement the unconstitutional policy of affirmative action.

There remain administrators who have expressed their intent to selectively ignore
both the substance and spirit of the Supreme Court's ruling.

Americans should never accept subversive attempts to preserve race-based
admissions. | promise that this congressional body will not.
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Chief Justice John Roberts was very clear when he wrote, and | quote, “Despite the
dissent’s assertion to the contrary, universities may not simply establish through
application essays or other means the regime we hold unlawful today. ...What
cannot be done directly cannot be done indirectly. The Constitution deals with
substance, not shadows, and the prohibition against racial discrimination is leveled
at the thing, not the name.”

Let me repeat that, “What cannot be done directly cannot be done indirectly.”

So, to those at institutions who think the Supreme Court ruling is a “pretty
please” ask, this Committee will keep a close eye as the 2024 application process
unfolds. Racism, hidden or overt, will not be tolerated by this oversight body.

Tomorrow’s admissions processes must not resemble yesterday’s. Further, we will
watch as the ruling disrupts the landscape of other race-based institutions across
America, as they have all been put on notice.

The Constitution is colorblind. The Civil Rights Act is colorblind. In these tumultuous
times, we should all be grateful that our democracy is steadfastly dedicated to
treating everyone equally under the law, regardless of race, creed, color, or zip code.
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Mr. ScorT. Thank you, Chairman Owens. I thank the witnesses
for your testimony today. Our nation still has a compelling interest
in fostering racially diverse campuses, and the Supreme Court rul-
ing in the Harvard/UNC cases does not change that.

In fact, it was the Supreme Court in 1978 in the Bakke decision
that established that institutions could pursue a diverse student
body to advance academic freedom and consider race as one of
many factors to evaluate prospective candidates.

While the consideration of race is one of many factors in admis-
sions is vital, it is important that we put the conversation in appro-
priate context. Of approximately 4,200 degree granting institutions
in the United States, less than 100 selective schools consider race
as a factor in admissions, and only ten consider race as an impor-
tant factor.

Before the adoption of race-conscious admissions policies at the
University of Texas at Austin in 2005, black students never made
up more than 4-1/2 percent of the freshman class. Following imple-
mentation of race-conscious admissions procedures, blacks, His-
panics and Asian Americans enrollment increased, as did classroom
diversity.

Narrowly tailored race conscious admissions practices actually
leveled the playing field and counterbalance discriminatory admis-
sions factors that are otherwise in place, such as standardized tests
and legacy admissions. For example, the district court in the Har-
vard case illustrated how recruited athletes, legacy applicants, ap-
plicants whose family have a history of donating money to the
school and children of Harvard faculty make up a large percentage
of each admitted class.

In fact, while the applicants make up less than 5 percent of the,
what the—these applicants make up 5 percent of Harvard appli-
cants every year, they constitute 30 percent of the applicants ad-
mitted each year, and nearly 70 percent of these applicants are
white.

Research also shows that standardized tests that many institu-
tions require for admissions have a discriminatory impact, and in
fact reduced scores that correlate more with students’ income, zip
code, family wealth, socioeconomic background and parents’ edu-
cational attainment than the student’s ability to succeed in college.

To blindly allow the use of admissions without further examining
their discriminatory effect is in fact unacceptable. When my col-
leagues across the aisle say they want a system based on merit, I
agree. The problem is the current system is not based solely on
merit, and without policies to counterbalance the discriminatory
factors, the outcome of the system will remain discriminatory.

After the Supreme Court’s ruling in June, the administration’s
responsibility to eliminate disparities in higher education and
achieve diverse learning environments did not end. I called on the
Department of Education to issue comprehensive guidance to en-
sure schools and colleges fulfill their Title VI obligations and ad-
dress existing discriminatory factors in college admissions, now
that the discriminatory factors are not counterbalanced by affirma-
tive action.

One tool we could have is to achieve equal opportunity would be
the Equity and Inclusion Enforcement Act, which is pending—
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which has been pending in Congress for several years, and it re-
stores the private—would restore the private right of action for stu-
dents and parents to bring disparate impact cases under Title VI.

We also have pending is the Strengthen Diversity Act, which
Representative Jayapal and I reintroduced this Congress, to pro-
vide resources to states and school districts that want to volun-
tarily develop plans to integrate their public schools.

Finally, if we are serious about expanding access to higher edu-
cation, then we must focus on ensuring that the system is available
to all. That means instituting reforms such as those that we have
proposed in the Loan Act, which will make going to college more
affordable for both current and prospective college students.

Justice Sotomayor said it best in her dissent. “Ignoring race will
not equalize a society that is racially unequal.” What was true in
the 1860’s and again in 1954 is true today. Equality requires ac-
knowledgment of inequality. Thank you, Mr. Chairman, and I yield
back the balance of my time.

[The prepared statement of Ranking Member Scott follows:]
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D E M O C RATS Ranking Member Robert C. "Bobby" Scott

Opening Statement of Ranking Member Robert C. “Bobby” Scott (VA-03)
Subcommittee on Higher Education and Workforce Development
“How SCOTUS's Decision on Race-Based Admissions is Shaping University Policies”
2175 Rayburn House Office Building
Thursday, September 28, 2023 | 10:15 a.m.

Thank you, Chairman Owens, and thank you to our witnesses for your testimony today.

Our nation still has a compelling interest in fostering racially diverse campuses, and the Supreme Court’s ruling
in the Harvard and UNC cases does not change that.

In fact, it was the Supreme Court, in 1978, in the Bakke (Bah-kee) decision that established that institutions could
pursue a diverse student body to advance academic freedom and consider race as one of many factors to evaluate
prospective candidates.

And, while the consideration of race as one of many factors in admissions is vital, it is important that we put the
conversation in the appropriate context. Of the approximately 4,200 degree granting institutions in the United
States, less than 100 selective schools consider race as a factor in admissions, and only 10 consider race as an
important factor.

Before the adoption of race-conscious admissions policies at the University of Texas at Austin (UT) in 2005,
Black students never made up more than 4.5 percent of the freshman class.

But following implementation of race-conscious admissions procedures, Blacks, Hispanics, and Asian Americans
enrollment increased, as did classroom diversity.

Narrowly tailored, race-conscious admissions practices actually level the playing field and counterbalance
discriminatory admissions factors that are otherwise in place, such as standardized tests and legacy admissions.

For example, the district court in the Harvard case illustrated how recruited athletes, legacy applicants, applicants
whose family have a history of donating money to the school, and children of Harvard faculty make up a large
percentage of each admitted class. In fact, while these applicants make up less than 5 percent of Harvard
applicants every year, they constitute 30 percent of the applicants admitted each year. And nearly 70 percent of
these applicants are White.

Research also shows that the standardized tests many institutions require for admissions have a discriminatory
impact and, in fact, produce scores that correlate more with students’ income, zip code, family wealth,
socioeconomic background, and parents’ educational attainment than the student’s ability to succeed in college.
To blindly allow their use in admissions without further examining the discriminatory effect is, in fact,
unacceptable.
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So, when my colleagues across the aisle say they want a system based on merit, I agree. But the problem is that
the current system is not based solely on merit. And, without policies to counterbalance the discriminatory factors,
the outcome of the system will remain discriminatory.

After the Supreme Court’s ruling in June, the Administration’s responsibility to eliminate disparities in higher
education and achieve diverse learning environments did not end. And I called on the Department of Education
to issue comprehensive guidance to ensure schools and colleges fulfill their Title VI obligations and address
existing discriminatory factors in college admissions now that the discriminatory factors are not counterbalanced
by affirmative action.

Now, one tool we could have to achieve equal opportunity would be the Equity and Inclusion Enforcement Act,
which has been pending in Congress for several years and it would restore the private right of action for students
and parents to bring disparate impact cases under Title VL.

We also have pending the Stremgth in Diversity Act, which Representative Jayapal and I reintroduced this
Congress, to provide resources to states or school districts that want to voluntarily develop plans to integrate their
public schools.

Finally, if we are serious about expanding access to higher education, then we must focus on ensuring that the
system is available to all. That means instituting reforms, such as those that we have proposed in the LOAN Act,

which would make going to college more affordable for both current and prospective college students.

Justice Sotomayor said it best in her dissent, “Ignoring race will not equalize a society that is racially unequal.
What was true in the 1860s, and again in 1954, is true today: Equality requires acknowledgment of inequality.”

Thank you, Mr. Chairman, and I yield back the balance of my time.
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Chairman OWENS. Thank you. Thank you so much, Mr. Scott.
Pursuant to Committee Rule 8(c), all Members who wish to insert
written statements into the record may do so by submitting them
to the Committee Clerk electronically in Microsoft Word format by
5 p.m., 14 days after the hearing, which is October 4th, 2023.

Without objections, the hearing record will remain open for 14
days, to allow such statements and other material referenced dur-
ing the hearing to be submitted for the official hearing record.

I will now turn to introducing our four witnesses, distinguished
witnesses, and thank you again for being here. The first witness is
Ms. Allison Somin, who is a Legal Fellow at the Pacific Legal Foun-
dation, located in Arlington, Virginia.

Our next witness is Mike Zhao, who is president of the Asian
American Coalition for Education in Orlando, Florida. Our third
witness is Mr. David Hinojosa, J.D., who is the Director of the Edu-
cational Opportunities Project in the Lawyers Committee for Civil
Rights Under Law in Washington, DC.

Our final witness is Mr. Delano Squires, who is a Research Fel-
low at the Richard and Helen DeVos Center for Life, Religion and
Family at the Heritage Foundation, which is located in Wash-
ington, DC, and who is testifying on his own behalf. We thank the
witnesses for being here today and look forward to your testimony.

Pursuant to Committee rules, I would like to ask each to limit
your oral presentation to a 5-minute summary of your written
statement. I would also like to remind the witnesses to be aware
of your responsibility to provide accurate information to the Sub-
committee. I would first like to recognize Ms. Somin.

STATEMENT OF ALLISON SOMIN, LEGAL FELLOW, PACIFIC
LEGAL FOUNDATION, ARLINGTON, VIRGINIA

Ms. SomiIN. Chair Owens, Ranking Member Scott, distinguished
Members of Congress, thank you for the opportunity to present tes-
timony on behalf of Pacific Legal Foundation. We are a non-profit
legal organization that defends Americans’ liberties when threat-
ened by government overreach and abuse.

I want to make three main points today. The Students for Fair
Admissions decisions were important because they uphold the vital
principle that individuals should be treated as individuals and not
on the basis of their race. Two, followup litigation is necessary to
realize the promise of these decisions. Three, the Education De-
partment’s guidance is a missed opportunity to inform schools of
their important obligations in this area.

Under the Constitution and Title VI of the Civil Rights Act of
1964, government and recipients of government money may not
discriminate based on race. Before Students for Fair Admissions,
there was a limited exception for universities to achieve a compel-
ling interest in student body diversity.

Universities largely slipped the leash of the Supreme Court’s
opinions and used race very broadly. The Students for Fair Admis-
sions plaintiffs challenged this exception, bringing one case against
Harvard University and a second against the University of North
Carolina. The Court held that these universities had not met their
burden.
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As the Chief Justice wrote, “Each student must be treated as an
individual, not on the basis of her race. Many universities have for
far too long done just the opposite, and in doing so they have con-
cluded wrongly that the touchtone of an individual’s identity is not
challenges vested, skills built, lessons learned but the color of their
skin. Our Constitutional history does not tolerate that choice.

That is not likely to be the end of race preferences in admissions.
Chief Justice Roberts anticipated schools would use proxy discrimi-
nation to evade the opinion’s core prohibitions. The majority ac-
knowledges that universities may consider admissions essays about
how a student’s race affects her life.

It also firmly states that universities may not simply establish
through essays the regime held unlawful in the case, and further
quotes an earlier Supreme Court opinion. “What cannot be done di-
rectly cannot be done indirectly.”

Unfortunately, the early evidence suggests evasion is going to be
rampant. We see statements of intention to defy the ruling from
the deans of major law schools, from presidents of universities and
even the statements of State Governors telling universities in their
State that they can safely ignore the decision. If these evasions go
unchecked, Students for Fair Admissions guarantees of equal treat-
ment will ring hollow.

At the Pacific Legal Foundation, we have been fighting back
against proxy discrimination at the K through 12 level. Several
other attorneys from there and I represent the Coalition for T.J.,
a group of parents challenging a reengineered proxy discrimination
admission scheme at top science and magnet technology school
Thomas Jefferson High School in Fairfax County, Virginia.

In the summer of 2020, Fairfax County restructured its admis-
sion process to in effect lower the numbers of Asian American stu-
dents that could attend T.J. The text messages and emails pro-
duced in discovery make it clear that admissions were restructured
because of, not in spite of, these effects on the number of Asian
American students there.

Yes, Fairfax County’s discrimination was the proxy kind, not the
direct kind. Is it no less pernicious and certainly no less hurtful to
the kids, told that they could not go to their dream high school be-
cause of their race. Right now, that case is pending before the Su-
preme Court on a petition for certiorari. My PLF colleagues also
have three other cases pending in the pipeline in the Federal ap-
pellate courts, involving proxy discrimination at high schools in
Boston, New York City, Montgomery County, Maryland that all fol-
low the same general pattern.

While litigation by non-profit groups is an important way to en-
force the core promise at Students for Fair Admissions, it is not the
only way. The Department of Education has an important role to
play in making sure that the civil rights laws are followed.

Unfortunately, the frequently asked questions document that the
Office for Civil Rights issued following the Students for Fair Ad-
missions decision indicates they are not going to do that. It basi-
cally ignores the large and looming problem of proxy discrimina-
tion, and essentially tells universities that whatever they want to
do is fine, as long as they are not too open about it.
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That is not right, that is not the law, and these universities need
to be held to account to realize the core American promise that in-
dividuals should be treated as individuals and not on the basis of
their race. Thank you.

[The prepared statement of Ms. Somin follows:]
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PACIFIC LEGAL
FOUNDATION

Testimony
Before the House Education and the Workforce Committee
Subcommittee on Higher Education and Workforce Development
Hearing on How SCOTUS’s Decision on Race-Based Admissions Is Shaping
University Policies

Alison Somin
Legal Fellow, Pacific Legal Foundation

Chair Owens, Ranking Member Wilson, and distinguished members of Congress, thank you for the
opportunity to present testimony on behalf of the Pacific Legal Foundation on why the Students for Fair
Admissions decisions represent an important victory for the constitutional and moral principle of
equality before the law and about the work that needs to be done to extend and entrench this landmark
opinion.

Pacific Legal Foundation is a nonprofit legal organization that defends Americans’ liberties when
threatened by government overreach and abuse. We sue the government when it violates Americans’
constitutional rights, providing pro bono representation to people from all walks of life. We also do
extensive work at the federal and state levels on legal policy and strategic research to further our goal of
vindicating important constitutional rights and principles.

Individuals should be treated as individuals and not on the basis of their membership in racial
groups. The Students for Fair Admissions decisions are important because they vindicate that principle.
But there is still significant work to be done across all three branches of the federal government to
realize the promise of equal protection of the laws as guaranteed by the Fourteenth Amendment.
Today, I'll begin by summarizing the Supreme Court’s ruling and explaining its importance. Then I'll
discuss what future litigation is needed to fulfill the promise of the Fourteenth Amendment, including a
discussion of Pacific Legal Foundation cases in this area. Next, I'll address the Education Department’s
recently issued Frequently Asked Questions document and explain why it does not adequately advise
schools how to comply with the Supreme Court’s mandate. Finally, | will address some measures that
courts or policymakers could take to increase opportunity for all.

1. The Students for Fair Admissions decisions uphold the American principle that individuals
should be treated as individuals and not on the basis of their membership in racial groups.

Eliminating race discrimination means eliminating all of it, as the Supreme Court recently held in
Students for Fair Admissions. Under the Constitution and Title VI of the Civil Rights Act of 1964,
government and recipients of federal money may not discriminate on the basis of race, color, or national
origin.

The Supreme Court first grappled with affirmative action in university admissions in 1978, in
University of California Regents v. Bakke.! At that time, the University of California’s medical school
maintained a two-track system of admissions, where a specific number of seats were set aside

1438 U.S. 265.
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exclusively for students from certain racial and ethnic groups.? In a fractured 4-1-4 opinion, the Court
held that this system was illegal.? But in a concurring opinion necessary to secure a controlling majority,
Justice Lewis Powell {writing only for himself) said that the University of California system was only
illegal because of its explicit set-asides. He viewed Harvard University’s more opaque holistic system of
disguised preferences as comporting with the Constitution.

Twenty-five years later in 2003, in Gratz v. Bollinger and Grutter v. Bollinger, the Supreme Court
endorsed and expanded upon Powell’s concurrence and held that universities may lawfully discriminate
based on race in admissions when such use of race is narrowly tailored to serve a compelling interest in
student body diversity.* In theory, Grutter carved only a narrow exception to the Constitution and Title
VI’s general prohibitions on race discrimination. But in practice, many colleges and universities viewed it
as carte blanche to discriminate unabated, as long as they claimed that the discrimination furthered its
interest in diversity.

Grutter's contradictions were apparent almost from the day it was decided. It allowed universities to
engage in limited discrimination to promote diversity, but it also prohibited them from using
stereotypes to do so. In a paradox for the ages, Grutter reconciled broad racial preferences on the
grounds they were necessary to ensure that students did not think that all racial and ethnic minorities
think alike.

Taking the Grutter Court’s cue, most universities designed their admissions policies in ways that
made little sense if their goal was true multidimensional diversity. For example, most universities use
only broad racial classifications and ignore the substantial linguistic, cultural, religious, and other forms
of diversity within racial groups. Further, most universities also gave substantially less weight to diversity
along non-racial dimensions, such as unusual political or philosophical perspectives or growingup in
poverty, than they did to coming from an under-represented racial group. The logical inference is that
most universities cared mostly about remedying historical injustice or about racial parity for its own sake
instead of diversity-~interests that they could not lawfully pursue under Supreme Court precedent.

A decade after Grutter and Grotz, Abigail Fisher challenged the University of Texas’s use of race in
admissions. Texas allocated most seats through a program that awarded admission to any student in the
top ten percent of her high school graduating class. But the University of Texas did use a holistic
admissions process that included race as a factor to decide who received the remaining seats. Fisher
seemed like a good opportunity to score a victory for the principle of race neutrality of admissions that
{because of the Top Ten Percent plan} nonetheless would not have much impact on the University of
Texas’s racial demographics. While the Supreme Court clarified that reviewing courts should not defer to
a university’s opinion about whether their program is narrowly tailored, that doctrinal clarification made
little practical difference. Most universities continued to use race in admissions.

In contrast to Fisher, the two most recent Supreme Court cases on race in admissions—Students for
Fair Admissions v. Harvard and Students for Fair Admissions v. University of North Carolino—challenged
Grutter's diversity exception directly. The North Carolina case involved a challenge to race preferences
in a public university, to which the Constitution applies; the Harvard case involved Title VI, which applies

2438 U.S. at 273-76.
2438 U.S. at 271.
4539 U.S. 306 (2003).
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to any college or university, public or private, that receives federal funding. Instead of trying to chip
away at Grutter, as Fisher attempted, the Students for Fair Admissions cases asked the Court to consider
whether Grutter was correct.

In a 6-3 opinion written by Chief Justice Roberts, the Court held that Harvard and the University of
North Carolina had not satisfied strict scrutiny. The Court rejected the universities’ asserted interest in
the educational benefits of a racially diverse student body and held that the universities’ extensive use
of race was not narrowly tailored to advance this interest. As the Chief Justice said at that opinion’s
conclusion: “Each student must be treated as an individual—not on the basis of her race. Many
universities have far too long done just the opposite. And in doing so, they have concluded wrongly that
the touchstone of an individual’s identity is not challenges bested, skills built, lessons learned, but the
color of their skin. Our constitutional history does not tolerate that choice.”®

Nothing in Students for Fair Admissions requires universities to use any particular method of
selection, as long as the methods that they do choose are not intended to achieve particular racial goals.
For example, universities may lawfully use or not use standardized tests, essays, interviews, or auditions
to choose their students. Finally, schools may constitutionally pursue diversity along many dimensions,
such as socioeconomic status or life experience, as long as they are not discriminating on the basis of
race.

1. Universities and Colleges May Not Use Proxy Discrimination to Do Indirectly What They Are
Forbidden to Do Directly.

Unfortunately, the early evidence suggests that many universities will try to evade Students for Fair
Admissions by engaging in proxy discrimination—using non-racial characteristics as proxies for race to
achieve racial goals. As racial segregation started to crumble in the South, state and local governments
that wanted to preserve its system of race discrimination tried again and again to do indirectly what
they could not directly do via proxies for race. The Supreme Court consistently struck down each effort,
holding that grandfather clauses,® literacy tests,” and poll taxes® were, despite being facially neutral, in
fact prohibited proxy discrimination. “The Supreme Court has repeatedly ruled against racial
discrimination by proxy,” observes Vanderbilt Law Professor Brian Fitzpatrick in The Wall Street Journal.
“If the purpose of an apparently race-neutral decision is to cause racial effects, and the decision in fact
causes racial effects, then the decision is as illegal as using race itself would be.”®

Village of Arlington Heights v. Metropolitan Housing Development Corp. is today the leading
Supreme Court case setting forth the framework for analyzing proxy discrimination.*° That case involved
claims by a developer that local authorities were using zoning as a tool of proxy discrimination.**
Arlington Heights requires courts to look at the “totality of the relevant facts” and to conduct “a
sensitive inquiry into such circumstantial and direct evidence of intent as may be available” to

5 Students for Fair Admissions v. Harvard, Nos. 20-1199, 21-707 (June 29, 2023), slip op. at 40.

8 Guinn v. United States, 238 U.S. 347 (1995); Lane v. Wilson, 307 U.S. 268, 269 (1939).

7 Schnell v. Davis, 336 U.S. 933 (1949).

8 Harper v. Va. State Board of Elections, 383 U.S. 663 (1996).

° Brian Fitzpatrick, “Racial Preferences Won’t Go Easily,” The Wall Street Journal, May 31, 2023, available at
https://www.wsj.com/articles/racial-preferences-wont-go-easily-thomas-jefferson-harvard-unc-court-bfa302b3.
10429 U.S. 252 (1977).

11429 U.S. at 257-60.
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determine if a facially race neutral policy can be “traced to a discriminatory purpose.” Varied facts may
be relevant to this analysis, including “the impact of the official action—whether it bears more heavily
on one race than another,” “the historical background of the decision,” “the specific sequence of events
leading up to the challenged decision,” and “contemporary statements made by members of the
decision-making body.”

Writing for the majority in Students for Fair Admissions, Chief Justice Roberts anticipated schools
using proxy discrimination to evade the opinion’s prohibition on race preferential admissions. In
response to a hypothetical discussed at oral argument, the majority opinion acknowledges that
universities may consider admissions essays about how a student’s race affects her life “so long as that
discussion is concretely tied to a quality of character or unique ability that the particular applicant can
bring to the university.”*? But “despite the dissent’s assertion to the contrary” the majority opinion
firmly states that “universities may not simply establish through application essays or other means the
regime we hold unlawful today”*® and quotes Cummings v. Missouri: “What cannot be done directly
cannot be done indirectly.”*

Nonetheless, it appears that many universities will use indirect techniques to avoid compliance with
the law. Ten days after the Students for Fair Admissions ruling, the American Association of Law Schools
held a “Conference on Affirmative Action.”*> Panelists there discussed how to “protect diversity gains”
via “race-conscious, but also race-neutral means” such as “zip code.”*® Instead of suggesting that law
schools stop illegal discrimination, Tim Lynch, vice president and general counsel of the University of
Michigan, coached his fellow university officials on how they could bury evidence of illegal activity while
continuing to discriminate covertly. He lamented that “courts look into text messages, they look for
anything that could be used for discriminatory intent” and that “it’s very difficult for your tenured
faculty members sometimes to hold back.”'” Lynch added “Look at your websites and materials. What
do they actually say?” and recommended that universities “Have an undergrad go online” and identify
evidence of discrimination to scrub. University presidents at Yale, Columbia, and the State University of
New York have issued statements stating that they plan to subvert Students for Fair Admissions, and the
governors of California, Washington, New Jersey, Massachusetts, and New York have encouraged the
universities in their states to flout the law.*® Even President Biden committed the executive branch to
fighting the decision.®

12 Students for Fair Admissions, slip op. at 8.

3 1d., slip op. at 39.

14 1d., citing 4 Wall. 277, 325 (1867).

15 Program, Association of American Law Schools, Conference on Affirmative Action (July 10, 2023),
https://www.aals.org/events/affirmative-action/program.

%y,

7 1d.

8 Amicus Curiae Brief of the Cato Institute, Coalition for T/ v. Fairfax County School Board, 10-17, available at
https://www.supremecourt.gov/DocketPDF/23/23-

170/280038/20230920161304491 Coalition%20for%20TJ Final.pdf.

12 president Joe Biden, Remarks by President Biden on the Supreme Court’s Decision on Affirmative Action (June
29, 2023), transcript available at https://tinyurl.com/4tacm437.
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If such evasions by universities go unchecked, Students for Fair Admissions's guarantees of equal
treatment in admissions will ring hollow. Some Pacific Legal Foundation cases illustrate how courts
should rule to make sure that such indirect discrimination is rooted out and stopped.

Ht. The Pacific Legal Foundation’s Proxy Discrimination Cases Show How Courts Can Stop Proxy
Discrimination and Ensure that All Students Are Treated Equally Regardiess of Race.

The Supreme Court never held that Grutter's student body diversity exception to the Constitution
and Title VI bans on race discrimination applied to K-12 schools. K-12 school districts that wanted to
racially balance their schools had to avoid facial race preferences. But that didn’t stop them altogether.
My employer, the Pacific Legal Foundation, has challenged race preferential admissions schemes by
school districts that were not facially discriminatory. Although these cases are at different stages in
litigation and have somewhat different facts, all follow the same general factual pattern. First, school
administration observes that a competitive school’s demographics do not match the district’s overall
demographics and bewail what they perceive to be the over-representation of Asian American
students.?® Second, to change future admitted class demographics, school officials eliminate or de-
emphasize traditional measures that predict academic success, such as standardized test scores or
grades. New measures that have no apparent relationship to scholastic ability or performance—such as
2ip code, neighborhood preferences, or middle school choice—are added or receive increased weight
because of their likely outcome on demographics. In some cases, there are statements from school
officials about the new plan’s likely effects on Asian Americans or even statements showing animus
against Asian Americans as a group.

This is precisely what Fairfax County did in the summer of 2020, as debates over race relations and
equality reached a fever pitch. The Fairfax County School Board revamped admissions procedures at
Thomas Jefferson High School (TJ) to bring the elite science and technology magnet’s racial
demographics closer to Fairfax County’s overall racial demographics. The Board dropped the
longstanding admissions exam and replaced it with a system that filled most slots at TJ by guaranteeing
admission to the top 1.5% at each Fairfax County middie school. Students outside the top 1.5% received
an additional boost in admissions if they came from middie schools that are “underrepresented” at T1.
Because Asian American students in Fairfax County disproportionately attend particular high-achieving
middle schools, the changes were intended to, and did, significantly lower Asian American
representation at Tl

In private text chats as revealed in discovery, some of Fairfax County’s twelve Board members
candidly admitted that the process targeted Asian students. Stella Pekarsky and Abrar Omeish agreed
“there has been an anti [A]sian feel underlying some of this, hate to say it lol” and that Asian students
were “discriminated against in this process.” They observed that the district’s superintendent had
“made it obvious” with “racist” and “demeaning” comments and that he came “right out of the gate

20 Although these cases’ more vituperative critics have sometimes bemoaned the “white privilege” of plaintiffs
suing their magnet schools, in many places Asian American students have been the group that has lost the most
magnet school seats due to racially discriminatory admissions changes, At Thomas Jefferson High School in
Alexandria, Virginia, for example, whites actually gained a small number of seats after the discriminatory changes
were implemented, while Asian American numbers dropped significantly (from 73% of the admitted class to 54%
of the admitted class.)
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blaming” Asian American students and parents. They reasoned that the proposals would “whiten our
schools and kick ou[t] Asians” and said “Asians hate us.”*

The Coalition for TJ, a grassroots group of parents and alumni, sued in federal court, claiming that
the revamped policy violated students’ constitutional rights to equal protection. The Coalition won on
cross-motions for summary judgment in district court, but that ruling was reversed on appeal by a
divided panel in the Fourth Circuit. In dissent, Judge Allison Rushing chided the majority for “refus[ing]
to look past the policy’s neutral varnish.” She would have held that “undisputed evidence shows that
the Board successfully engineered the policy to reduce Asian enroliment at T)J—while increasing
enrollment of every other racial group—consistent with the Board’s discriminatory purpose.”?? The
Coalition’s petition for a writ of certiorari is currently pending in the Supreme Court.?

Just across the Potomac River, Montgomery County, Maryland, similarly redesigned its admissions
processes to change the demographics of its magnet middle schools.? First, Montgomery County
adopted “socioeconomic norming,” in which a student’s standardized test score was normed according
to the socioeconomic status of her elementary school. Second, it adopted a policy that put students with
a group of “academic peers” in their home middle schools at a disadvantage when applying for magnet
programs. Because Asian American students are concentrated in particular Montgomery County middle
schools, these combined policies were intended to lower Asian American representation in magnet
school programs. That case is on appeal to the Fourth Circuit.

In Boston, exam scores traditionally determined admission to the famous Boston Latin School. But in
2019, the school board adopted a plan that allocated 20% of magnet seats based on grade point average
and the rest based on zip codes. Boston’s school board did not attempt to disguise its racial motivations.
One working group member said that the admissions changes were meant to address “historic racial
inequities,” and the School Committee’s chair was caught on a live microphone mocking Chinese
American surnames. Because Asian American and white students in Boston tend to live in certain zip
codes, the new system meant that students from these groups went from receiving 61% of the seats
available in magnet programs to just over half of them. This case is pending appeal in the First Circuit.

New York City is home to some of the best-known competitive admission high schools in the
country, including Stuyvesant High School, the alma mater of four Nobel Prize winners. Until recently,
Stuyvesant and other New York City magnets made most admissions decisions based on Specialized
Admissions High School test scores. Students from low-income backgrounds could qualify for magnet
attendance through the Discovery program, which set aside a limited number of seats for students from
low income families who scored just below the cutoff. Starting in 2020, however, then-Mayor DeBlasio
limited the Discovery program to students from middle schools with a 60% or higher poverty rate.
Because Asian Americans in New York City tend to cluster in middle schools with a lower than 60%
poverty rate, this change decreased the numbers of seats available to them in New York City’s magnet
schools. The adverse effect on Asian Americans students was not coincidental; then-New York City
Schools chancellor Richard Carranza observed in a television interview, “I just don’t buy the narrative

2L Codlition for T v. Fairfax County School Board, 86 F.4th 864, 892 (4th Cir. 2023) (Rushing, J., dissenting).
20,
2 The petition is available here: https://pacificlegal.org/wp-content/uploads/2023/08/2023-08-21-Coalition-for-TJ-

Cert-Petition.pdf.
24 Association for Education Fairness v. Montgomery Cnty. Bd. of Ed., 560 F. Supp. 3d 929 (D. Md. 2021).
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that any one group owns admissions to these schools.”? Pacific Legal Foundation’s suit challenging
these policies is pending in the Second Circuit.

These stories of school districts engaged in sneaky discrimination, coupled with the early media
reports about universities thinking of engaging in sneaky discrimination, suggest that attempts to evade
Students for Fair Admissions will be rampant. The Supreme Court should fulfill the promise made in
Students for Fair Admissions and hold that such proxy discrimination is unconstitutional and violates
Title VI of the Civil Rights Act of 1964.

V. The Department of Education’s Frequently Asked Questions Document About Students for
Fair Admissions Was a Missed Opportunity to Clarify Universities’ Obligations.

The Department of Education’s Office for Civil Rights and the Civil Rights Division of the Department
of Justice (among other federal civil rights agencies) are charged with enforcing the civil rights laws that
prohibit race, color, or national origin discrimination by recipients of government funds. The
Department of Education has indicated that it is not going to fulfill its mission and ensure that all
students benefit from the guarantee of equal protection enshrined in Students for Fair Admissions.
Some of its “Questions and Answers Regarding the Supreme Court’s Decision in Students for Fair
Admissions, Inc. v. Harvard College and the University of North Carolina” merely reiterates or
paraphrases core passages of the Court’s lengthy opinions and is noncontroversial. But the Department
largely ignores the looming problem of universities engaging in proxy discrimination. Instead of
reaffirming Chief Justice Roberts’s statements against indirect discrimination, it largely ducks the issue
and may give devious colleges and universities the mistaken impression that whatever they want to do
is fine as long as they are not too open about it. The problem is that the Constitution and Title VI
command otherwise. Continued congressional oversight is necessary to make sure that the Department
is fulfilling its legal obligations.

V. By Enforcing Other Constitutional Rights, Courts and Policymakers Can Remove Barriers to
Opportunity and Clear New Paths to Success for All.

Although some of Student of Fair Admissions’s more outspoken critics have wailed that these
decisions will take away valuable academic or professional opportunities from talented but poor racial
and ethnic minority students, many other and better strategies are open to improve opportunity for all.
As Justice Thomas discusses in his concurring opinion, because many colleges and universities have open
admission, race preferential admissions do not affect the overall number of minority students who can
receive college degrees. They merely shift students around in the academic hierarchy, nudging some
students to higher-ranked schools than they might have attended otherwise. It is far from clear that
students who attend schools where they receive large preferences are actually better off academically
or professionally as a result; as discussed in Justice Thomas’s concurrence, the research into academic
mismatch suggests that many students are better off attending colleges, graduate or professional
programs where their credentials are closer to those of the median student. When students are
admitted to universities based on their individual skills, talents, and interests—not race or ethnicity—
they’re more likely to find the right fit.

25 Mayor wants to diversify specialty high schools, Fox5 New York, (June 4, 2018)
https://www.fox5ny.com/news/mayor-wants-to-diversify-specialty-high-schools.
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Reasonable minds can and do differ on what educational, family, workplace and housing policies
best set up all children and young adults for academic and professional success. At the Pacific Legal
Foundation, we have focused our litigation and policy efforts in three areas. First, the courts should
vindicate the constitutional right to earn a living. We have brought suit on this basis on behalf of Ursula
Newell-Davis, who tried to open a respite care facility for special needs children but was blocked from
doing so by a Louisiana law that gives competitors a veto over her plans. A petition for writ of certiorari
has been filed in the Supreme Court.?® Second, courts and policymakers can protect the right of parents
to choose the best school for their children. Today, children from poor backgrounds tend to benefit the
most from school choice programs.?’ Third, courts and policymakers should take a fresh look at housing
policies that wrongfully deprive individuals of property rights, including rent control laws that reduce
the supply of housing and zoning laws that prevent new housing from being built.?®

VI. Conclusion:

Students applying to competitive high schools, colleges, universities, and other selective academic
programs should be treated on the basis of their character and accomplishments and not on the basis of
their race or color. The Supreme Court’s opinions in the Students for Fair Admissions cases are a ringing
endorsement of this moral and constitutional principle and deserve to be celebrated accordingly. But
the struggle does not end there. Many educational institutions will probably try to find indirect ways of
discrimination so that they can keep getting the same demographic results they did under more direct
discrimination. We as Americans should not tolerate this evasion, and these institutions should be held
to account.

Respectfully submitted,

Alison Somin
Pacific Legal Foundation

% The petition is available at https://pacificlegal.org/wp-content/uploads/2021/01/06.12.23-Ursula-Newell-Davis-
et-al.-v.-Courtney-N.-Phillips-et-al.-PLF-Petition-for-Writ-of-Certiorari.pdf.

27 patrick J. Wolf, Programs Benefit Disadvantaged Students, EducationNext, Spring 2018, Vol. 18, No. 2,
https://www.educationnext.org/programs-benefit-disadvantaged-students-forum-private-school-choice/.

28 For a fuller description of PLF’s work in this area, please see Amicus Curiae Brief of Pacific Legal Foundation,
Students for Fair Admissions v. Harvard, available at https://www.supremecourt.gov/DocketPDF/20/20-
1199/222643/20220505160636226 20-1199%20AC%20brief%20final2.pdf.
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Chairman OWENS. Thank you. Now Mr. Zhao, Mr. Zhao.

STATEMENT OF MR. YUKONG MIKE ZHAO, PRESIDENT, ASIAN
AMERICAN COALITION FOR EDUCATION, ORLANDO, FLORIDA

Mr. ZHAO. Yes. Chairman Owens and distinguished Members of
Congress, I am Yukong Mike Zhao, a survivor of China’s Cultural
Revolution, during which my family endured political persecution,
devasting personal loss and extreme poverty. In 1992, I came to
American as poor foreign student. In this land of opportunity, I
achieved my American dream, later becoming the Director of Glob-
al Planning at Siemens Energy.

Through affirmative action, as shown in Appendix A of my testi-
mony, colleges used higher admission standards, de facto racial
quotas and racial stereotypes to discriminate against Asian Amer-
ican applicants. This discrimination unjustly created unbearable
study loads, stress and psychological harm to our children. Many
Asian American applicants even hide their racial identity when ap-
plying to colleges.

In 2014, I and other co-founders of Asian American Coalition for
Education (AACE) started our journey of galvanizing the Asian
community to support Students for Fair Admissions for its lawsuit
against Harvard and UNC. AACE and partner organizations filed
civil rights complaints against Harvard, Yale and other colleges.

We organized rallies, encouraged students to join the lawsuits,
and filed five amicus briefs in support. Today, our alliance has
grown into over 300 organizations nationwide. This June, the Su-
preme Court rightly struck down race-based affirmative action.

This is a historic victory for Asian-Americans, as our children
should no longer be treated as second class citizens in college ad-
missions. This is also a historic victory for all Americans, as the
ruling will help restore meritocracy, the bedrock of the American
dream.

It will also advance America toward a color-blind society, as Mar-
tin Luther King dreamed of 60 years ago. However, advocates of di-
versity, equity and inclusion have not given up. On August the
14th, the Department of Education and Justice issued guidance
that advocates continued use of race and race proxies in outreach
and other programs.

This guidance again misses the point. The root cause of racial
disparity in college enrollment is the failure of the K through 12
education, particularly in inner cities, to prepare black and His-
panic children for colleges. Improving K through 12 education is a
better and a constitutional way to enhance racial diversity in high-
er education.

Further, while America is faced with a STEM talent shortage
and our K through 12 education is behind other industrial nations,
the Biden administration irresponsibly suggests colleges should
further eliminate objective and rigorous admissions standards.

In response, AACE issued a policy statement attached as Appen-
dix B, where we urge American colleges to stop the use of race and
race proxies in college admissions, adopt a blind rating system by
hiding student’s name and other information that would disclose
race, make students race data inaccessible to admissions eval-
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uators, base admissions criteria on the needs of educational pro-
gram, not racial diversity or equity, restore standardized testing as
major criterion in admissions.

The troubling fact is today nearly 81 percent of all colleges have
made the standardized testing optional. In China, I witnessed dur-
ing the Cultural Revolution Chairman Mao abolished the National
College Entrance Exam in order to achieve class equity. After de-
stroying the meritocracy, Chinese colleges produced millions of rev-
olutionaries who could not conduct research or managing enter-
prise. As a result, China’s innovation stopped, and its economy col-
lapsed.

America cannot afford to repeat this mistake by destroying
meritocracy in the name of racial equity. When our Nation is faced
unprecedented competition from international rivals, it is impera-
tive to restore meritocracy in our educational institutions in order
to maintain America’s technological leadership and economic pros-
perity.

The Supreme Court’s landmark ruling provides historic oppor-
tunity for American colleges to correct their mistakes by promoting
equality and a meritocracy. I hereby call upon Federal, State and
local governments to support our policy recommendations to do just
that. Thank you.

[The prepared statement of Mr. Zhao follows:]
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Asian American Coalition for Education

Testimony of Mr. Yukong Zhao, before the Congressional Subcommittee on
Higher Education and Workforce-Development Hearing Titled “How
SCOTUS’s Decision on Race-Based Admissions is Shaping University Policies”

September 28, 2023
Mr. Chairman and other members of the committee:

I am Yukong Mike Zhao, a survivor of China’s Cultural Revolution, during which
my family endured political persecution, devastating personal loss, and extreme
poverty. In 1992, I came to America as a poor foreign student. In this land of
opportunity, I achieved my American dream, later becoming the Director of Global
Planning at Siemens Energy and raising a happy family in Orlando, Florida.

Through affirmative action, as shown in Appendix A of my testimony, colleges used
higher admission standards, de facto racial quotas, and racial stereotypes to
discriminate against Asian American applicants. This discrimination unjustly created
unbearable study loads, stress and psychological harm on our children. Because of
this second-class treatment, many Asian American applicants hid their racial identity
when applying to colleges.

In 2014, T and other co-founders of Asian American Coalition for Education (AACE)
started our journey of galvanizing Asian communities to support Students for Fair
Admissions for its lawsuits against Harvard and the University of North Carolina.
AACE and partner organizations filed civil rights complaints against Harvard, Yale,
and other colleges. We organized rallies, encouraged students to join the lawsuits,
and filed five amicus briefs in support. Today, our alliance has grown into over 300
organizations nationwide.

This June, the Supreme Court struck down race-based affirmative action.
This is a historic victory for Asian Americans, as our children should no longer be

treated as second-class citizens in college admissions. This is also a historic victory
for all Americans, as the ruling will help restore meritocracy, the bedrock of the
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American Dream, and ends race-based policies in higher education, thereby
advancing America toward a color-blind society as Martin Luther King dreamed of
60 years ago.

However, advocates of diversity, equity, and inclusion have not given up.

On August 14", the Departments of Education and Justice issued guidance, in
defiance of the Supreme Court, that advocates continued use of race and race proxies
in outreach and other programs.

This guidance again misses the point—the root cause of racial disparities in college
enrollment is the failure of the K-12 education, particularly in inner cities, to prepare
black and Hispanic children for colleges. Improving K-12 education is a better and
constitutional way to enhance racial diversity in higher education.

Further, while America is faced with a STEM talent shortage and our K-12 education
is behind other industrial nations, the Biden Administration irresponsibly suggests
colleges should further eliminate objective and rigorous admissions standards.

In response, AACE issued a policy statement attached as Appendix B, where we
urged American colleges to:

e Stop the use of race and race proxies in college admissions

o Adopt a blind rating system by hiding student name and other information that
would disclose race

o Make students’ race data inaccessible by participants of the student evaluation
process

o Base admissions criteria on the needs of the educational programs, not racial
diversity or equity, and

® Restore objective measures, especially standardized testing, as a major
criterion in admissions. The troubling fact is, today nearly 81%, of all colleges
have made standardized testing optional.

From my personal experience, I want to tell you: During China’s Cultural
Revolution, Mao Zedong abolished the National College Entrance Exam in order to
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bring “class equity” to proletariats. After destroying the meritocracy, Chinese
colleges produced millions of revolutionaries who could not conduct research or
manage enterprises. As a consequence, China’s technological innovation stalled, and
its economy collapsed.

America cannot afford to repeat this mistake by destroying meritocracy in the name
of racial equity. When our nation is faced with unprecedented competition from
international rivals, it is imperative to restore meritocracy in our educational
institutions in order to maintain America’s technological leadership and economic
prosperity.

The Supreme Court’s landmark rulings provide a historic opportunity for American
colleges to correct their mistakes by promoting equality and meritocracy. I hereby
call upon federal, state and local governments to support our policy recommendations
to do just that.

Thank you!

Appendixes:
A. The Anti-Asian Discrimmation in College Admissions & Its Harms

B. AACE Policy Statement: It’s Time for All American Colleges to Restore
Meritocracy in Their Admission Processes



"panIasal SO || "£Z0Z UOIBONPT J0j UOI[EOD UBDLBWY UBISY @ JyblAdoD €202 Jaquiaydes | abed

bJ0°uoi3eonpaJoJUEd]

jo)eaNp3 10j UoNIR0D) ===

v ueisy

€202 Joquiaydag

swJieH s}
9 suolissiwpy abajjoH
ul uojjeulwudsIqg ueisy-juy syl

v Xipuaddy




28

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €202 Jaquisideg Z abed

's9h9[|02 UBdLIBWY Ul SUBISY ale aiay] :Kimuad 5Lz Uj

‘eaLIBWY Ul 8sauIyD a1am aiay] :Ainjuag 61 Ul

eoLIdWy Jo
Aina) 451z ul uondy aAnewly Aq pajeutwosiq v

JUBWAAOIN SIYBIY [1IA1D a10j9q uonjehalbag [eloey °¢

Il Jepr PO Burinp juauwuaul asauedepr °Z

eslawy ul dnoub jeroel e Bueulwiasip Asijod
paseq-aded }silj 8y} ‘JOy uoisn|ox3 asaulyo z88l, ‘L

| o 30 a1 s 1

SIHL3SN INOD

suedlIdwWy ueisy jsuleby A10)siH uoneulwlIdSIg 9y L



29

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €20z Jaquiaydes ¢ abed

‘Asianiun psenseH jsuiebe synsme| s\y44S paulofl oym BUEA UIN[ED
pue ‘Buepp uor Buipnjoul ‘sassadoud uonesijdde ab69)100 12y} Buunp painpua Asy} UCBUIWILIDSIP
ueisy-ljue ay} pajeanal ‘Ino usyods SABY SJUSPN]S SIOW PUB SI0W ‘SIBIA JUdI3. Uf

"poob se jou Al1es|o a1am suoljeoiiienb [euosiad pue OlWsped. pauIquiod Jisy) se uoljeue|dxa

UE 10} JNO S310 Jey) 10ey B ‘sjooyos anbea AA| Aq pajdaooe aiam Sjuspnis UeISY-UOU Sl ‘Sul}
awes ayl v 'S'N 8y} ul Ausianiun ayd Aue Aq paydaooe 106 auo ajbuls e JON "SuUBdLIBWY-UBISY
alam ‘looyoas ybiy epuoj4 e je ssejo Bunenpelb siy jo unoy doy ay] “ueisy bBuiaq siy 0} anp pienieH
Aq pajoalal Altesun |[i3s sem ay JoA AI19)00J puB SOILIOUOIS Ul SUOIISAWOD |BUOIJEU |BIOASS

UOM pue a9IAI8S AJunwWWOD Jo 10| B pawlioyad os|e Ing ‘suods je pue Ajjesiwspese pajaoxa Ajuo
Jou uos sIH ‘Ausianiun pieneH jsuiebe juiejdwod e paji Jayles uelpLIold e ‘GLOg ‘€ Jaquiaydas

‘Ul Job syuapnis payiienb ssa| ajiym sjooyos anbea] AA| xis Aq pajoalal sem Ing ‘9oualos
[eonijod/me| Ul pajsalsiul S| 8H “uoljelnbneul g0OZ S.eweqQ juspisald je Bues jeyj Jioyd sy}

ul pawiopad pue ‘}sajuod oueld [euoljeu e uj 99e|d ¢ ‘uoi}edwod syjew [euoljeu e uj 0G| doy
ul sem ‘yooads [euoljeu Ul pajedwod ‘sesse|) dY £ ‘91008 | QY 10aHad ‘€Loz ‘buem jeeyaip

‘uonesnp3 jo Juswyuedaq ‘(YD0) SWbIY [IND 104 92140 aY} yim sjurejdwod pajiy Aisnoabeinod
SABY SJUSpPN]S UBOLIBWY UBISY JaY}0 M3} B pue 0BUZ HaqnH ‘BUepA [SBUDI ‘T7 UBIl ‘900z @2uUlS

uayods aAeH OYAA SJuapn}S uedLIdwWy
ueisy awog Aq papinoad @duaping :Buaga9) ayj jo dil ayl



30

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €20z Jaquiaydes ¥ abed

‘uojbuIyseAA JO AIUN PUB ‘UISUODSIAA JO AlUN ‘Yo8] D ‘Yyoa] eibioas) ‘uebiyoiy Jo Alun ‘sioul||| 40 AlUN
‘[IvUI0D “AyisIanIuN Be)S dlUYddY|od eluloyied ‘sineq DN ‘eieqieg ejues ON ‘obaig ues ON ‘v1oN
‘Koo DN ‘NIND “LIIN ‘piojuelg Buipnjour sabajjod gi Aq pajoalal Ing (sw-|ny) 8jboos Aq paiiy -

*Sex9] pue ‘uojbuiysepn ‘eruioijen ul SaIUNWIWOD
paAlIasIapun ul SpIY +00S 0} suossa| Buipoo aaly Jybnouq jeys Jjoid-uou e papunoj-09 .

('s03D 005 aunuo4 % ysng ‘N\\'H 961099 Juapisald papnjoui sjsanb jsed)
"SUOIJBAOUUI UO SSLIBJUSWINOOP HOYS JO SBLISS B ‘plend siuuad Yim Julodmaip Aq pamainIsiu]

'sa91A19s aoueldwod
pue SS9|IaAI8S SMY 40 asn Aiejdwaxa s)i 10} Apn)s aSed Sa2IAIBS (9NN UOZewy AQ painieaq .

‘pamainal aney Asy} ,SIUNODOE BINJ8S pue
JUSID14 JSOW 3Y] JO BUO, SB MBIASY P3JOaJIYDIY-[[SAA SOJIAISS ga\\ UoZewy ue Aq paziubooay

‘Ajlesiuebio s1asn Jo spuesnoy} JO SUd} 0} UMOIS)

s,jey} (woo-ubisliqqey) dnyeys Bulubis-a ue pajeald :unauaidaljus pue JojeAouul uy .
(SN auy ur oe(d }S|) UOISIAIP [00YDS YBIY |Bqolb s,apoosiieg LN Ul 9oe|d pugz 9y} 0} Wesd} siy pa
[eul-1Wwas 1$ajU0D BuIpoD Wer apod 96005) 3y} 0} PAOUBAPY  «

:suonnadwod Bujwesboud jeqo|b tofew jo isijeuly .

Jsijeuy diysJe|oyog JB|A [eUOHEN @ 065 LVS Z2¥ ¥/26°C :(WMN) VdD :9dueuwIouad d1wapedy .

€20z ul saba|joo 9} Aq pajoalaa Juapnis jeuonndaosxa ue ‘Buoyz Asjuels



31

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €202 Jaquisideg G abed

sadf)0a13)s |eioel Jo asn ay.L
sjuedijddy ueaLidwy uelIsy uap.ang

AInpun 03 spiepuejs uoissiwipe 1aybiy Jo asn ay| Jo asn YL
“SUONEIOIA SJUPTY [TAID

/002 U paysiiand ‘episinQ yo7 sje9 oym pue
— sabajjoD ajljF ojul Aep S| SAng sseD buiny S,edldwWy MOH ‘UOISSILUPY JO S8dli4 8y ‘|slueq ‘Usp|os) :924n0S

‘sjueoijdde ueousWy-ueISy Isulebe ajeulwosip 0} sadAj0ai8ls SNOLIBA 9Sn S|O0YDS
alI|o Jayjo pue pieAleH moy 0} se sajdwexs aAle)enb snouea papinoid osje sH .

SoluedsiH pue
S)0B|(q 10} }SOMO| pUe S8}IYM IO} }X8U ‘SuelSy 104 Jsaybiy Jeq oy} buijes ‘suoissipe
8bojj00 Ul piepue)s ajdL} B paulejuIRLL BARY SBIJISIOAIUN 8)i[ JSOW,, 1 Y} palels O

'S,0€61 PUe S,0Z61 8y} Ul SuedsWY ysimar Aq pasayns uoieuIwLoSIp 8y} 0} )
asedwod 0} ,smer MaN 8y, Jeydeys [eioads e pajedipap usp|os) Jeyl 919ASS 0S SEM
SaljISIaAIUN 8|8 J8Y10 pue plerleH AQ SUBDLISWY UBISY JSulebe uoeuIwLoSIP 8y

:(200Z “1duoday jeuinor 3@943S [[EM JoUWLIOH “IDUUIM OZLid J9Z}IINd) usapj|oo |slueq

L# Yyoldeasay :sjuedijddy suesliawy ueisy jsuiebe
uoneuIwoSIg S|ooyoss anbea AA| Jayjo pue pieAleH



32

0091-00¥L

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €202 Jaquisideg 9 abed

sjuedijddy uesliawy ueisy uap.ing Ajnpun

0} Spiepuejs uoissiwpe 1aybiy o asn ay| :UORE[OIA SIUbIY [IATD

¥o
£0

00
1o

‘6002 ‘Sssa.ld AlIsJanlun uojeoulld ‘97 Sndwe) pue uoISSILpy
abs100 8jI|7 Ul SSBID pue 8oey [enb3 jeA JON ‘jesedss
Jebu07 O ‘piojpey Bipuexs|y ' I sewoy] ‘epeysuads] :994n0g

‘SI0]0B} dllispeoe
-uou Bunsnipe Jaye ‘1S ay} uo
wan] Juspnjs Yoe|g e uey} Jaybiy syuiod oG
pue ‘juapnjs oluedsiH e uey} Jaybiy
syuiod 0/ ‘sjuspnis SPUAA uey) Jaybiy
swuiod oy Aj@jewixolidde abeione

UO 9100S 0] SABY SUBOLIBWY/-UBISY

‘19yoeIq 21098
1S9} 1S yoes Joy sjel eoueldadoe

- W }JSOMO| 9y} 9ABY SUBDLISWY UBISY
: e ’(6002) piojpey eipuexaly (10Ssaj0id
. uojadulld) speysuadsg sewoy |

Z# Yoleasay :sjuedljddy suesuswy ueisy jsuiebe
uoljeulwiadsiq sjooyoss anbea AA| J18Yjo pue pJealeH



33

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €202 Jaquisideg 1 abed

ejonb [eloeu 03084 ap e 1o Buiouejegal [e1oed Jo asn ay.L :UOHE[OIA SIybIy [IATD

‘sleak oAl }SB| 8y} Jono (uolen|eAe punol
-||e Uo paseq) SiejoydS |enuapIsald J0 % L S< PUY ‘Sisi[euld uoijiiadwon aousios susWalg
Q UoJBag Jus|el |9lu] %0 < ‘suoiedwos pajejal INILS (e Bueuiwoq :sieak Aluamy
1SB| 8y} Jano panoidwil Jayuny sABY S|eIUSPaID JBY]0 ¥ dlwspede sjuedijdde ueduswy-ueisy

. SaljIsisAIlUN
2102 Joquisasq ‘|G- |, oBed ‘angenissuo) anbeaT AA| JBYJ0 JsoW pue ‘[|jsaulo)
8y ‘AoeIoojus| UBDIIBWY JO YA 8YL, ‘UOY ‘Zun :994noS ‘DleA e mc_._._zooo Os|e sauljosp Jejlwis

Jo abuel e yym ‘sieak Ajuam} jse| ay}
Buunp jjey 1eno Aq Buiddoup ‘Bupwwinid
Sem pJenJeH Je suelisy JO JuUsawi|oJud
T I— SAlje|d) 8y 1, 'C661 dUlS po|gnop
uey} aiow sey uonejndod uesuswy
-UeIsSY ay} Jey} Joe} ayj aydsap ‘1emoj
sjulod abejusoiad G—¢ [9A9)] E e JUBJSUOD
AlybnoJ paulewal Jayeaiay} pue pauljoap
0 xor Aleyeipaww uayy ‘€661 Ul %0g o0

«

B9t v 1102-0661 ‘SpuaiL Juswijoiu3 9691100 a3 Pue L2-81 9BV suelsy le Umv_mma pJeAleH ]e suelsy/ JOo aleys ayl o
:(Z102Z) zun uoy

SeUBIRG IUBUAOIT UBISY

(spuesnous up 12-81 86y suersy

o# Yoleasay :sjuedijddy sueouawy ueisy jsuiebe
uoneulwLIoSIqg ,S|ooyos anbea AA| Jayjo pue piealeH




34

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €202 Jaquisideg g abed

j9oe) suesLIdWY ueisy sanssi s3ybi [IA19 3sabBiq ay) Jo auo Si )|
(sjenpiaipul se juesijdde jea. Jou) sadAjoaials |eidel Jo asn ayL
sjuedijdde uesLiswy ueisy uaping Ainpun spiepuels uoissiwpe Jaybiy Jo asn ayl

ejonb [eioea 098 ap e 10 Buidue|egal [eioel Jo asn Yl

‘7961 40 10y SJUBIyY J1A1D 8U] JO |A B]3IL
pue uoyNIISUOD S ‘N ay} 03 JUSWPUAWY YIUSSUNO SY | :PIJC|OIA SME[ OI0adS dedoy

$10Z /1 J8QWBAON ‘UOISIAIQ UO}SOg SHESNYOBSSEIA JO JoLIsIq 8u}
10} N0 JoUISIA S N 8y} Ul pali ‘AlIsieAiun pieAseH jsuieby juiejdwo) s,"ou| ‘UOISSIWPY JIBH O} SJUSPNIS :82JNn0g

Jluswanaiyoe
[euosiad, olLIBPEIE-UOU PUB 90BI USSM]S( UOIIB|S1I00 Ou A|a)njosge punoy pue sieak
981y} Jan0 DN 01 sjuedldde sjenpelBiapun 000'00) JEAO JO ApNis B pajonpuoy) .

. SueoLBWY -UBISY aJe Se Sloquinu uoljeolidde SjI 0} eAljejal pajussaidaliopun Se Si
Sjo00yos anbea] AA] 8A1JO818S JSOW By} JO 8aily}] 8say] je dnoib diuy}s Jo [elo.l J8yjo Op,

(102 '10SS3401d VTON) 49pUES pIeydry

v# yo1easay :sjuedijddy suesuswy ueisy jsuiebe
uoljeulwiaasiq s|jooyoss anbea] AA| J8Yjo pue pieAleH



35

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €20z Jaquiaydes 6 abed

. ‘wayj Joj Jyby
0} paAow Ajaiel ale SJ9214J0 SUOISSIWpe 0S pue ‘enbiun jses| ayj se usss aq Aew sjueoidde
olwspeoe [euoljdedxa Jsow oy "Joyod Jisy) ui sjuspnjs buinsiyoe-ybiy 1ayjo sy} buowe jno
puejs Juop Asyj esneosq [ejusp JybLino Jo jsif Jiem ayj Joj paulsep aq Aew Aayj ‘ploysaiyy ybiy
SIY} J98W SJUBPNJS URDLIBWY UBISY UBYM UBAD JA puy ‘[elusp e Joj uoseal ASes ue awoosq ued
sso| BulyjAue ‘sseo Jiayj Jo doj ayj je pue $1ai09s JS98j jsaybiy oy} aq [(IM SUBOLIBWY UBISY Jey)
uonjejoadxs ue s,a0i9y) ‘ejdwexs 10, UWN[0D Sawij S8jebuy SeT Jay Ul 9)0JM BIUBAJASUUS

J0 AJISIsnIUN By} JE SUOISSIWPE JO UBSP S)BI00SSE JaWI0) 3} ‘UoSIaqieH eles ‘GLOZ ‘6 dunf uQ -

¢siueoydde ‘sjuspnis
1810 UBL) 551008 159 PUE S3PEIB IBYBIY uedLIBWY uelsy Jsuiebe ajeulwlosip 0} sadAjoalsls
08 H ooy Ajiesous poriuwipe e oum siusoydde [BIOBJ 9SN USYO SISDIYO UOISSIWPE AA| 1BY) 1504
ueoLBUIY-UBISY Op ‘963100 InoA 3y UOIBUIINH Ul pajeanal ‘182140 UoISSIWpe yinowueq

¢opiepUets JoudlY J2WLIO0} ‘ZapueulaH S|1dYdIN Ia ‘9L0Z ‘¢z Aew uo -

%CV  %6E 03 sjueoljdde ueopawy-uelsy Buipjoy

218 $9631|02 dulos ey ardljeq nof og ‘pJepueis Jaybiy je sjuesijdde uesuswy ueisy
awu””_h\aw_w“._\n_ wouiers ploy sebaj|09 ey anaijaq sebajj0o o1gnd wolj
o SJ90140 UOISSIWPE JO %6E pue saba|joo ajeaud
sjuedljddy ueouBWy-UeISY UO S1030341(J SUOISSIWPY EOL.._. w._mo_to CO_WW_EUN u_.O nxuN.V _UQ_N0>®L .hmr_u.:d. “—_
"S1821J0 UOISSIWpE JO ABAINS B pallodal Uonesonpg

squopsaucoog | ugor sewibey O i ) JSUBIH apIsU] ‘9L0g ‘ZZ 49qwvydas upQ -

S1921}JO SUOISSIWpPY JouLIo4 Agq paso|asig S92uUapIAg




36

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €20z Jaquiaydes 01 abed

Juoissiwpe
10 S8kl JaMo| ARy SIaAsIyoe ybiy ueisy, sueduswy
ueisy sabejueapesip ssa20.1d suoissiwpe s,869(100 ay)

sa9yIe
pue sapel

SHr
“OUODBIPLILIY X

12338 453)08p HWPON > pPapNIoUOd €102 Ul Y2Ieasay [euoniniiisu] Jo 9210 S.pieAleH v
gt RS M w wl.lQlo ‘Buiyel-ysil pue diysiapes| ‘Wb ul yeam Jo
ot P s 17 = ‘a1qeysinbunsipul ‘ajgeayijun se way} aziiobajed Ajppnio yoiym
o5 2 T - ‘sbunjes jeuosiad s pienieH Aq 1semo| ay) pajel Ajjualsisuod
s 2 bd ale syueoljdde ueduBwWy-uUeISY ‘Sainseaw aARoalqo |e
e ® @ ueisy @ uo sjenuspalo [euondsoxa Jisyy Jo ayds u :sadAjoaua)s jeloey ‘¢
° e ® Sidie ‘UBDLBWY UBDLJY SI8M 8 JI %G6 pue ‘ojuedsiy
o o " wvge QI9M B JI %G/ ‘SNUM 219M 3Y i %GE O} BuIsl SPPO sIy
0o © 99S P|NOM UOISSIWPE. JO 32UBYD %GZ B Ulm Juedldde uedlswy
% 'ST-0T0Z ‘Bupjues suuapese pue Apiupa Ag UBISY UB ey} SMOUS [9pOW S,0U0dBIpIOIY J8lad J0SSa)0.d

LS3]RJ UOISSIUPE AJSIBAIUN PIBAIR Y “S3]RIS pajiuf)

SOUD L3 05IriDI0D - "S18y0eIq JIWapEoR AISAS Ul 8.l UOISSILIPE 1SaMO| 8} sey

sjuedldde uedouawy UeISY :SpJepuels uoissiwpy 3saybiH g

‘wajqo.d ay} Apawal 0} ssejo
2y} sadeysal I uay} ‘alojaq Jeah ay) pip 1 uey) dnolb |eioel Aue Jo (SS9 J0) aio0w pajpiwpe sey plenleH
‘s$900.d SUOISSIWIPE BY} JO PUS B} 1B ‘J| “JedA JSA0 Jeak aduejeq |eloel awes ay} A||eijuassa sanalyoe

11 Jeyy os ssao0id ay) ajendiuew 0} S|00} JaYJ0 pue SIelS JIUYld, Sash pleAleH :Sejonp [eloey ojoe4 ag 'L

:S19p|OYdYelS JaYJo pue SI1921440 suoissiwpe Auew BuimaIAIajul pue Splodal
uonesiidde 000‘091 BuimalAal Ja)je sUoISSIWpPY Jle4 10} SJuapnls Ag pajeanal aduapiAg

o|dwex3g pJeAleH :suedlidwy ueisy
jsuiebe saaljoeld uoissiwpy Alojeuiwnidasiq ayl




37

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €202 Jaquisideg 11 ebed

jopimuoijeu sabajjoo 40 SpUBSNOY) JO SUOISSIWPE 0} Jo)Je[\l SaseD DNM B pieAleH

P Jeuonny e pu| vlwoye) 9667
aymes anjepu| uojduiysep,  866T

Jowar0F Aq Japio aNInoaxg TpPUOlY  666T

P |euopny epu| ueBolN 9002

p Jeuopny e iseiqaN  800C

puswe [euopny; aenu) BuOZUY  OTOT

aeis  auysdwey moN  TTOZ

Juswp |euopmy pauaja Aanpeis@a) yeplo  ZT0T
ajnjels oyep| 0zoz

SuOIOY SAIRULILYY paseg aoey ueg saje)s suIN

€2Z0Z aunp 210ja( sdjels L 0} peasdsapipn SBAN SUOISSIWPY
9b9]j09 uo suesdWY uelSy jsulebe uoneulwdSIq aYyL



38

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD

[ ueiou 4 <D

vonuaRg
U 101003 5358351 0} 1430 EUOTIRN 34) WO S31GEL KIELOW STOZ - TFO :92nos

a1doad 000'00F 50 901N W Sgeap o quinu L3y DI » E =
ey ¢)

ajey apping

§100 ¥107 £100 404 T

016 ypad

3p 007 d

10 Jaquin

61-5T 3By 707 36v

7-07 paby Suelsy Joj yieaq
J0 asne) buipea syl sepm apidINg
(STOZ-1107) a1y o

° 3pIdINS ,SYINOA UedLIaWY Uelsy

€202 Joquaides 2| obed

"UaZIJI0 SSEJD-PU0ISS SE
Buijea sjooyos aji|e s .esuswy
Aq peniwpe 196 0} Japlo

ur Aypuspl [eroel Jiay)y aply o}
sey dnolb |eloel pajeonpa-1saq
‘swooul-}saybiy jo ualipjiyo
3yl "yHMoM-}Ias jo Buijeay
pue suoijnyIsu] uedsBWY

ul }snuj saujuspun

“WiS[qoId [00UdS

SBeM apIoINS YINoA UBISY JO
asned Buipes| ay) ‘sesned Auew
Buowy "yinoA ueisy swos 1o}
peo| Apnjs a|geleaqun pajesald
yolym ‘sejonb |eioel 0joe;

ap pue splepue)s uoissiwpe
J9ybiy Aq pasned Ajay|

sajey apIoINg YInoA ‘ssaljs
pue ainssald sasealou|

B

ualp|iyo uesLIdWY ueisy 0} wiaeH ayl



39

"panIasal syybu ||y "£Z0Z Uoleonp3 10} UOIHIe0D UedUaWY uelsy @ WbuAdoD €202 Jaquisideg ¢| abed

21 40

if31un2as Jeuonjeu pue
Aiadsoud os1wouods ‘diysiapes|
|esibojouyod} s, eadwy
saziptedoal pue ‘abejioys juaje}
INJ1S S.uonjeu uno sajequaosexy ‘¢

‘Koeso0jaw
uedLIdWY 9y} saulwIdpun g

‘sdnouo
aseg up ‘go@/ssaiduo) | 1zoz ‘9L 934 | davAq “—om -—w :m mCNO—-—wE Icm—w
asuajaq |euonnen [e198y 13Uj0 P awy-uelsy .
03 fyjiqesauinp Jofey se agerioys usaM}aq siaLueg [e1oey sajealn ‘|

W3L1S 'S'N Ss|eanay 1i0day d1d

SILINANNOD

3SN3d3a

[elauds) Ul edlIdWY 0} WieH ayl




40

Appendix B:

Asian American Coalition for Education
Policy Statement

It’s Time for All American Colleges to Restore Meritocracy
in Their Admission Processes

Since our nation’s birth, meritocracy and equal opportunity have been among the
key principles which enabled America to attract talent from all over the world,
build this country into the most advanced nation in the world, and achieve
unmatched progress in social justice. Equal opportunity and meritocracy are the
bedrock of the American Dream, which promises each citizen an equal opportunity
to achieve success and prosperity through hard work, determination, and initiative.

For decades, college admissions have failed to provide equal opportunity to all
Americans by adopting many policies that undermined meritocracy. Race-based
affirmative action imposed unjust discrimination against Asian and other racial
groups. As the Supreme Court clearly explained in its decisions, the college
application process is a zero-sum game—while the intent of affirmative action
might have been to help some racial groups, this could only be achieved by
harming other racial groups. In addition, colleges frequently favor the children of
faculty, staff, alumni, and donors. Furthermore, athletic programs have been
abused by allowing otherwise academically unqualified applicants into universities
and providing an opportunity for corruption in the admissions process, as was
exposed by the college admissions scandal of 2019. Further still, in the wake of the
Covid-19 pandemic and George Floyd’s tragic death, over one thousand colleges
and universities made standardized tests optional for their admissions.

Driven by “racial equity” ideologies, these assaults on equal treatment and
meritocracy have caused tremendous harm to America. First, it creates racial
division and racial discrimination by treating Americans differently based on their
race or ethnicity. In addition, by not admitting the best and brightest into our
nation’s top colleges, these ideologies exacerbate our nation’s STEM (Science,
Technology, Engineering and Math) talent shortage, jeopardizes America’s
technological leadership in the world, and harms our national security.
Furthermore, it creates a “mismatch” effect by admitting unqualified students into
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the colleges, where many of them fail to graduate or underperform and develop
unjustified resentment towards this country. When our nation is faced with
unprecedented competition from international rivals, it is imperative to restore
meritocracy in our educational institutions in order to maintain America’s
technological and economic competitiveness.

On June 29, 2023, the Supreme Court found race-based affirmative action to be
both unconstitutional and in violation of the Civil Rights Act, thus eliminating one
of the major barriers for America to achieve equal treatment and meritocracy.

However, on July 26, 2023, the U.S. Department of Education held a “National
Summit on Equal Opportunity in Higher Education,” where many speakers hand-
picked by the Biden Administration openly advocated “creative” ways to
circumvent the Supreme Court’s rulings. Contrary to the summit’s name of
promoting equal opportunity, this summit promoted many measures intended to
create equal outcome, such as canceling standardized tests, using “transfers” from
community colleges as a backdoor to enhance racial diversity in four-year colleges,
and using direct admissions to circumvent the admissions process entirely.

On August 14, 2023, the U.S. Departments of Education and Justice issued
guidance titled “Questions and Answers Regarding the Supreme Court’s Decision
in Students for Fair Admissions, Inc. v. Harvard College and University of North
Carolina.”

In blatant violation of the rulings, which also bans use of race proxies in college
admissions, the guidance advocates that “[i]n identifying prospective students
through outreach and recruitment, institutions may, as many currently do, consider
race and other factors that include, but are not limited to, geographic residency,
financial means and socioeconomic status, family background, and parental
education level. For example, in seeking a diverse student applicant pool,
institutions may direct outreach and recruitment efforts toward schools and school
districts that serve predominantly students of color and students of limited financial
means. Institutions may also target school districts or high schools that are
underrepresented in the institution’s applicant pool by focusing on geographic
location...”

Recklessly, while America is faced with a serious STEM (Science, Technology,
Engineering and Math) shortage and our K-12 education is well behind China and
other industrial nations, the Department of Education does not focus on how to
improve our nation’s educational quality. In this guidance, it even suggests
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“institutions may investigate whether the mechanics of their admissions processes
are inadvertently screening out students who would thrive and contribute greatly
on campus. An institution may choose to study whether application fees,
standardized testing requirements, prerequisite courses such as calculus, or
early decision timelines advance institutional interests (inexplicitly racial
diversity).” Clearly, The Biden Administration supports colleges’ further
elimination objective and rigorous admissions standards in their pursuit of
“increasing access for underserved population{s]”

Condoned by the Biden Administration, the radical left in America has not given
up their ideologies of using social engineering programs to undermine American
meritocracy.

On behalf of over 300 Asian American organizations nationwide, AACE calls for
colleges nationwide to take the following concrete steps to restore meritocracy in
their admissions processes:

L Colleges should faithfully implement the Supreme Court’s decisions on
affirmative action

The Supreme Court found the use of race in admissions to be both unconstitutional
and a violation of the Civil Rights Act. As such, proxies for race or ethnicity are
also illegal in admissions.

While educational institutions may be tempted to use essays, zip codes, high
school of graduation, socio-economic status, or other non-race factors to
intentionally favor certain races, the Supreme Court has already addressed the use
of race proxies. Responding to a dissent’s allegation that non-race factors could be
intentionally used to further racial diversity, Chief Justice John Roberts wrote:
“[Dl]espite the dissent’s assertion to the contrary, universities may not simply
establish through application essays or other means the regime we hold unlawful
today. (A dissenting opinion is generally not the best source of legal advice on how
to comply with the majority opinion.) ‘{What cannot be done directly cannot be
done indirectly. The Constitution deals with substance, not shadows,” and the
prohibition against racial discrimination is ‘levelled at the thing, not the name. ™

To this effect, AACE recommends the following measures:

1.1.  Stop using race or ethnicity in the applications process
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1.2.  Adopt blind rating approach

Much like blind grading, remove information from an application (at the time
when an application is rated or judged for a decision on admission or deniat) that
would indicate an applicant’s race, such as first and last name, zip code, parent’s
names and educational institutions, or names of social clubs;

1.3.  When considering applicants’ experiences, treat each applicant as an
individual and not as a member of any racial group

As the Supreme Court rulings specified regarding a student writes race in an essay:
“A benefit to a student whose overcame racial discrimination, for example, must
be tied to that student’s courage and determination. Or a benefit to a student whose
heritage or culture motivated him or her to assume a leadership role or attain a
particular goal must be tied to that student’s unique ability to contribute to the
university. In other words, the student must be treated based on his or her
experiences as an individual—not on the basis of race.”

1.4. Handle student race data lawfully. If required by the law, statistical data
regarding students’ race should be collected and stored in a separate database not
accessible by admissions officers or other participants of student evaluation during
the admissions process. It can be only used for post-admission statistical reporting.

1.5. Eliminate use of proxies for race or ethnicity, such as geographic areas of

residence, zip code, family background, school districts, or names of individual
schools, throughout the admissions process. Similarly, use of community outreach
programs to recruit students from allegedly underserved or under-resourced areas
is a thin proxy for race that should cease to be used. To faithfully implement the
Supreme Court’s tulings, colleges should treat all students of all racial groups the
same.

1.6. Keep admissions data for at least seven vears, in line with the statute of
limitation for civil rights violations.

AACE and our partnering organizations will continue to actively monitor colleges
and universities” admissions practices. Any use of race or race proxies during
college admissions is a blatant violation of the Supreme Court’s rulings and will
trigger legal action, to include class action lawsuits and demands for damages and
injunctive relief.
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2. Colleges should base their admissions criteria on their educational
programs, not woke skin-color diversity and racial equity

Colleges and universities should tailor their admissions criteria to the purpose of
their academic programs. For example, in addition to sufficient academic
readiness, admissions criteria for business or public policy programs should place
reasonable weight on applicants’ leadership skills and the diversity of students’
ideas and experiences than those of other majors of study. In a similar vein,
admission criteria for STEM programs should place more value on academic
performance on STEM subjects. Perceived introvertedness should not be
considered a weakness for STEM applicants.

Though an individual student’s unique experiences or personality characteristics
may contribute to student learning, it should not be the dominant factor to consider
in admissions. Colleges should prioritize criteria that measure an applicant’s
potential to succeed in college. In this regard, uniqueness is an unhelpful
characteristic, as many successful students, and people generally, share many
similar characteristics, such as a solid academic foundation, strong intellectual
curiosity, motivation, grit in overcoming adversity, and civic behaviors.

3. Rely on objective measures in admissions

Objective measures, such as standardized test scores, grade point average, and
number of Advanced Placement classes and scores, and winning of objectively
judged competitions, should be the primary means of judging applicants. Relevant
subjective measures such as leadership skills could be used for appropriate fields
of studies, such as business management or public policies. However, over reliance
on subjective measures may lead to manipulation, abuse, or racial discrimination
through more nebulous means. The troubling fact is, today nearly 81%, of all
colleges have made standardized testing optional. Colleges and universities that
ceased using standardized tests before or since the COVID 19 pandemic should
restore use of standardized tests.

4. Cease use of legacy and other favoritism programs

AACE firmly believes that programs that favor children of faculty, staff, alumni,
and donors are immoral and should not be legal. Thankfully, the solution to legacy
and other favoritism programs is simple: Stop giving preference to children of
faculty, staff, alumni, and donors.
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5. Regulate and monitor athletic recruits

According to studies and recent criminal investigations, athletic programs have led
to corruption and unfair treatment of other college applicants. Such programs need
to be strictly regulated and monitored in several ways.

First, the number of athletic recruits should correlate with the needs of the athletic
program; in other words, the number of athletic recruits admitted should be no
more than is necessary for the program. Second, students enrolled through athletic
programs must participate in their sports programs. Third, colleges and universities
must audit their athletic programs to ensure student athletes actually participate in
their sports teams with proven skills and ensure an athletic program is not used as a
pay-for-admissions workaround to the admissions process. Fourth, student athletes
should be subject to the adequate academic standards similar to all other
applicants.

Hxsk
Finally, AACE urges American governments at the federal, state, and local

Jevels to take concrete measures to address the root causes of the failing K to
12 education system in American inner cities.

It is not meritocracy, but politicians” failure to provide adequate K-to-12 education
to too many black and Hispanic children that has caused a lack of racial diversity
in colleges and universities. Without enough cotlege-ready black and Hispanic
high school graduates in the pipeline, colleges had to use race-based affirmative
action to artificially improve their admissions. Affirmative action treated Asian
Americans as scapegoats to cover up the failures of those politicians who manage
America’s inner cities.

For too long, American society has ignored this policy failure of those who run
America’s inner cities. After the Supreme Court’s rulings on affirmative action, it
is time to hold these politicians and governments accountable. Improving K-to-12
education in America through structure reform including school choice is the only
constitutional and effective way to enhance diversity in American higher
education.

Asian American Coalition for Education
August 25, 2023
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Chairman OWENS. Thank you, Mr. Zhao. I would now like to rec-
ognize Mr. Hinojosa.

STATEMENT OF DAVID HINOJOSA, J.D., DIRECTOR OF EDU-
CATIONAL OPPORTUNITIES PROJECT, LAWYERS’ COM-
MITTEE FOR CIVIL RIGHTS UNDER LAW, WASHINGTON, D.C.

Mr. HINOJOSA. Good morning, Chairman Owens, Ranking Mem-
ber Scott and Members of the House Subcommittee. My name is
David Hinojosa, and I am the Director of the Educational Opportu-
nities Project with the Lawyers’ Committee for Civil Rights Under
Law.

Thank you for the opportunity to testify today on the Supreme
Court’s decisions. The Lawyers’ Committee has been a leader in the
fight for racial equity, access and justice in higher education for
many years. We have worked with coalitions nationally and in two
Midwestern states, to ensure that all students may access, be sup-
ported, graduate and into the workforce fully prepared for our plu-
ralistic society.

We have also had the distinct privilege and honor of representing
an incredible multiracial group of students and organizations in the
Harvard, UNC and UT-Austin cases, including black, Latino and
Asian American students. Together with pro bono law firms, Asian
Americans Advancing Justice (AAJC) and the North Carolina Jus-
tice Center, we represented the only State, the only students who
have bravely testified in the UNC and Harvard cases about the tre-
mendous academic and social benefits of diverse student bodies.

When I argued the UNC case in the Supreme Court last October,
I carried with me their powerful stories of resilience, unity and de-
termination. These included Luis Augusta, a child of Mexican im-
migrant parents, who wanted to become a doctor after visiting his
grandmother as a young child in Mexico and seeing her with an ab-
scess in her knee because she lacked access to adequate health
care.

Luis had to fight his way into AP classes at his rural high school
in North Carolina because a counselor did not think he could com-
pete. Luis had strong grades, but did not have the highest test
scores, because he did not even know that he could study for the
SAT. Luis persevered and today he is in his fourth year of medical
school.

Sally Chen, a child of Chinese immigrant parents, who grew up
in San Francisco in a one-bedroom apartment with her family and
siblings. Sally often translated for her parents in stores, schools
and doctor’s offices. She thought about whether in her application
she should discuss her family story and decided that she would be
true to herself and share those experiences that inspired her.

She was admitted to Harvard as a first-generation student, grad-
Xated and now helps lead work with the Chinese for Affirmative

ction.

Andrew Brennan, a second-generation black college student, who
grew up in Kentucky and wrote in his college application that he
did not always fit into the black stereotype, because he identified
as gay and did not just listen to rap music. He is among less than
125 black men in his class at UNC. Andrew graduated, continued
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as a strong advocate for student voice, and today is enrolled at Co-
lumbia Law School.

These are only a fraction of the deep, profound stories of many
of our students, whose range of academic and social achievements,
attributes, experiences and talents, including those impacted by
race, were fully vetted under affirmative action admissions plans,
and still should be fully vetted today.

These students earned their seats, succeeded in school and are
now succeeding in life. Our country needs more success stories like
these, and we cannot allow others to use the Supreme Court’s tor-
tured history of the Equal Protection Clause and the promise of
Brown v. Board, to take those seats away from other well-deserving
students.

Let us be real, that is what many supporters of the decision want
to do, and not just in education but all facets of life, where built
in, unearned and bought up privileges for the few determine who
has opportunity and who does not. That may be somebody’s dream,
but that is not the American dream.

Universities can do their part by instituting comprehensive re-
forms, including race-neutral programs of recruitment and out-
reach and student support, as well as deconstructing systemic bar-
riers. We need Congress to do its part in helping to bring unity,
opportunity and justice for all.

We have several of these recommendations in our written testi-
mony, and I will just highlight a couple. Providing grant funding
to analyze and implement fair and meaningful race-neutral alter-
natives that advance fair access and opportunity; increasing Pell
grant funding and expanding eligibility; increasing dedicated fund-
ing for social and academic counselors in K-12; and investigating
systemic barriers to higher education such as legacy admissions
and the consideration of biased SAT and ACT exams for admissions
and scholarships. Thank you.

[The prepared statement of Mr. Hinojosa follows:]
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I. Introduction

On June 29, 2023, the Supreme Court decided Students for Fair Admissions v. President
and Fellows of Harvard College (“SFFA v. Harvard”) and Students for Fair Admissions v.
University of North Carolina (“SFFA v. UNC”),! holding that Harvard’s and UNC’s race-conscious
admissions programs violated the Equal Protection Clause of the Fourteenth Amendment and Title
VI of the Civil Rights Act of 1964 by failing to satisfy strict scrutiny. The Supreme Court
disregarded nearly 50 years of precedent in an affront to the doctrine of stare decisis and the
principle of ensuring that higher education remains visibly open to all students. As Justice Ketanji
Brown Jackson wrote in her dissent, “[oJur country has never been colorblind,”? and prohibiting
institutions of higher education from accounting for underrepresented students of color’s race as
one piece of a holistic admissions process will only amplify the inequities that continue to exist in
education in this country. To put it plainly, next year’s entering classes at colleges and universities
that previously employed the use of race-conscious admissions to ensure their student bodies
reflected the rich racial and ethnic diversity of this country, may, unfortunately, include far fewer
Black, Latinx, Native American and underrepresented Asian American students. This is exactly
what happened in states like California and Michigan after affirmative action was barred in college
admissions in those states. The recent Supreme Court decisions will only compound existing
problems, as many universities continue to struggle to recruit, admit, retain, and graduate
underrepresented students of color.

1t is important that members of Congress have a comprehensive understanding of what the
Supreme Court did and did not rule in the affirmative action cases. Contrary to common belief, the
Supreme Court did not ban all consideration of race in college admissions. Colleges and
universities can continue to consider how an applicant’s race has impacted their lives, whether that
is through a story an applicant tells about facing racial discrimination or a story about how an
applicant’s race has inspired them to succeed.

Congress has clear authority to take other steps to ensure that the populations of Black
students and other underrepresented students of color at institutions of higher education increase,
even without affirmative action. Congress can and should provide funding and incentives,
especially for lower-funded public and private nonprofit institutions, to analyze and implement
race-neutral alternatives that advance fair access and opportunity for students across race and
background. Congress should increase Pell Grant funding to adequately reflect the true and current
costs of higher education and expand the criteria for eligibility. Congress should provide additional
resources to the Department of Education and the Department of Justice to investigate and remedy
systemic policies and practices that create barriers to higher education based, directly or indirectly,
on students’ race and ethnicity. Congress should pass legislation that requires institutions of higher
education that receive federal funds to report on disaggregated demographic information for
applications, admissions, and enroliment so that the true impacts of the Supreme Court’s decision
in Harvard/UNC can be studied and corrected, as necessary. Congress should also provide

1 Students for Fair Admissions, Inc. v. President & Fellows of Harvard Coll., 143 S. Ct. 2141, 600 U.S. __ (2023)
(*Harvard™).
21d. at 2264.
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increased funding to Historically Black Colleges and Universities (HBCUs), Hispanic Serving
Institutions (HSIs), Tribal Colleges and Universities (TCUs), and Asian American and Pacific
Islander Serving Institutions (AAPISIs) that may have to serve a much larger population of
students if those students are no longer able to gain admission into institutions of higher education
that will now limit the use of race in admissions.

Our multiracial democracy depends on ensuring that pathways to leadership and economic
prosperity—higher education being chief among them—are open to all talented, well-qualified
Black and Brown students. For over 50 years, many of the nation’s most selective colleges and
universities have relied on affirmative action to overcome over 300 years of systemic exclusion
and oppression of Black people and other people of color. There are people and institutions who
view the past 50 years of race-conscious admissions as not only sufficient to cure over 300 years
of oppression and racial exclusion but as unbearable, unwarranted, and unfair. While the Supreme
Court majority has unfortunately fallen into that number, Congress must not take the bait. Instead,
Congress must help lead and support institutions of higher education and communities to ensure
that students across races and backgrounds learn together and grow together.

IL. Background on SFFA v. Harvard/UNC Decisions

Despite the headlines of most news outlets proclaiming the end of affirmative action, the
Court did not hold that all race-conscious admissions programs are unconstitutional in
Harvard/UNC. However, the decisions do undermine the Court’s precedent established in Bakke
and Grutter, making it more difficult for universities to pursue race-conscious admissions.?

The Court grounds its decision in a narrow and misguided historical overview of the
Fourteenth Amendment, ignoring the substantial history of the Equal Protection Clause that
evidences Congress’s intent both to stop the subjugation of Black people in America and to
advance opportunity for Black people and other historically marginalized people of color.* Indeed,
Congress rejected language in proposed amendments that were more aligned with
“colorblindness.” Nevertheless, the Court concludes that the Equal Protection Clause was enacted
to ensure colorblindness and authorized racial classifications only under narrow circumstances,
such as race-based remedial plans and plans that avoid imminent and serious risks to safety in
prisons.’

3 The majority’s heightening of the requirements of strict scrutiny in the context of higher education admissions is
undoubtedly what led Justice Sotomayor, in her forceful dissent, to state that the Court’s decision “is not meant to
infuse clarity into the strict serutiny framework; it is designed to render striet scrutiny “fatal in fact.”™” /4. at 2253-54.
Similarly, Justice Thomas also appears to believe that this Court’s decision “makes clear that Grutter is, for all intents
and purposes, overruled.” Jd. at 2201. However, as noted by Justice Sotomayor, the Cowrt did not engage in the
required analysis to formally overtumn precedent. 7d. at 2239. Accordingly, colleges may want to continue to research
ways to create race-conscious admissions programs within the confines described by the Court.

4 Harvard, 143 S.Ct. at 2227-2230 (J. Sotomayor dissenting) (discussing dual purpose to enshrine guarantee of
equality and to end the subjugation of Black people and other marginalized people of color).

3 As discussed in footnote 3, the Court did not foreclose universities from presenting other compelling interests
supporting the consideration of race in admissions. And the Court did not disturb military academies from pursuing
race conscious admissions as the issue was not before the Court and “in light of the potentially distinct interests that
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While the Court did not overturn its decision in Grutter v. Bollinger (2003).° it did rely on
its own twisted historical understanding to tighten the requirements of the Grutter standard even
while ostensibly keeping with precedent. For example, in its decision, the Court confirms that for
schools to explicitly consider race in admissions, they must have a compelling interest in doing so.
In Grutter and Fisher II7 the Court held that higher education institutions have a compelling
interest in the educational benefits of diversity, such as promoting cross-racial understanding,
breaking down racial stereotypes, increasing learning outcomes, and preparing students to work in
a diverse workplace. In both the Harvard and UNC cases, the district courts respectively found
both universities had a legitimate interest in these educational benefits and were adequately
assessing this interest. SFFA presented no evidence disputing these findings. Yet, the Supreme
Court held that the universities’ stated interests—described similarly as the interests articulated in
Grutter and Fisher II—could not be compelling because they are too imprecise for measurement.
As aresult, the Court concludes that the goals articulated by Harvard and UNC are “commendable”
but “are not sufficiently coherent for the purposes of strict scrutiny.”

The Court also finds that the race-conscious admissions programs are not narrowly tailored
to the school’s stated compelling interests. In doing so, the Court identifies four characteristics that
a race-conscious admissions program must meet to be narrowly tailored.

First, the Court states that there must be a “meaningful connection between the
means they employ and the goals they pursue.”® Per the majority, Harvard’s and UNC’s
programs lack this connection because their means, i.e., the racial categories the schools use to
identify the diversity of their class, are “imprecise” and “plainly overbroad.” The Court notes, for
example, that the “Asian” category is overbroad because it includes, without distinguishing, East
Asian and South Asian students. It also critiqued that the categories do not clarify what option
students from the Middle East should choose.® In holding so, however, the Court ignores the fact
that for decades, the U.S. Census Bureau has used similar groupings for urban planning, federal
grant-making, and academic and social studies, among others. '°

Second, the Court holds that race-conscious programs must not use race as a negative.
The Court found that Harvard’s and UNC’s programs fail to meet this requirement because their
programs allowed for a tip or a plus to be given to an applicant based on their race alone. According
to the Court, using race in this manner inherently allows for the negative use of race because in
the “zero-sum” environment of admissions, a “benefit provided to some applicants but not to others
necessarily advantages the former group at the expense of the latter.”!! But this argument ignores

military academies may present.” Harvard, 143 S.Ct. at 2166. SFFA, however, recently sued West Point arguing that
its affirmative action admissions program violates the Fifth Amendment’s equal protection principle, which applies
to the federal government and is analogous to the Fourteenth Amendment’s Equal Protection Clause.; Bianca
Quilantan, Anti-affirmative action group sues West Point over race-conscious admissions, POLITICO (Sept. 19, 2023),
https://www.politico.com/news/2023/09/19/anti-affirmative-action-west-point-lawsuit-race-admissions-00116791 .

6 Grutter v. Bollinger, 539 U.S. 306 (2003).

7 Fisher v. Univ. of Texas at Austin, 579 U.S. 365 (2016).

8 Harvard, 143 S.Ct. at 2167.

° Harvard, 143 S.Ct. at 2167-68.

19 7d. at 2254 (J. Jackson dissenting).

T Harvard, 143 S.Ct. at 2169.
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several facts including that one, admitted students across races benefit from greater student body
diversity, and two, that students could receive bumps for a range of factors from military
experience to rural upbringing, so to suggest that somehow an admitted student of color gained a
seat at the expense of another non-minority student, is wholly inaccurate and unreasonable.

Third, the Court rules that race-conscious admissions programs must not use race in
a way that reinforces racial stereotypes. According to the Court, Harvard’s and UNC’s programs
did not meet this factor because their programs provided preferences to students “on the basis of
race alone 2 This resulted in a system that the Court believes rests on the “pernicious stereotype
that a black student can usually bring something that a white person cannot offer,” which is
impermissible.

The Court’s conclusion here is particularly egregious for the way that it obscures and
ignores the substantial, one-sided record painstakingly created at trial in both cases. For example,
in both cases, several students testified that the diversity created by these race-conscious programs
broke down, rather than reinforced, stereotypes. > Hanna Watson, an alumna of UNC, testified that
racial diversity in classes fostered “better feedback” and discussion, and that infra-racial diversity
within UNC’s Black community broke down stereotypes by showing that “[B]lackness is not a
monolith.” Expert testimony on the research bolstered this evidence, as well as uncontradicted
testimony on how Harvard and UNC were measuring the benefits of diversity on their campuses
through surveys and other instruments. SFFA offered no evidence whatsoever refuting such
testimony and evidence but the Court nevertheless held that Harvard’s and UNC’s race-conscious
programs promoted stereotyping.

The fourth and final characteristic of a lawful race-conscious admissions program is
that it has a “logical end point.” Harvard’s and UNC’s programs lacked such endpoints because
the schools’ proposed endpoints, such as when “there is meaningful representation and [] diversity”
on their campuses, could not be measured to determine when they were met. Although Justice
O’Connor had written in Grutter v. Bollinger (2003) that she hoped that in 25 years from then race-
conscious admissions would no longer be needed, the Court refused to grant Harvard and UNC
even the five years remaining under that hypothetical timeline.

It is also important to note what the decisions directly and indirectly state about the role of
race and diversity in college admissions. Perhaps most importantly, the majority makes clear
at the end of its opinion that its decisions do not command a completely race-blind admissions
policy. For example, the opinion does not affect the ability of universities to consider racial
experiences noted in an individual’s application, which may include when an applicant
discusses “how race affected his or her life, be it through discrimination, inspiration, or
otherwise.”!* While the Court did note that universities cannot assess such experiences in ways
intended to circumvent the ruling, universities may continue to assess on an individualized basis
an applicant’s mention of race in essay questions and other parts of an application where a student
may raise their race.

12 /d at 2170 {citation omitted).
3 See Students_for Fair Admissions, Inc. v. Univ. of N.C., 567 F. Supp. 3d 580, 592-93 (M.D.N.C. 2021).
¥ Harvard, 143 S.Ct. at 2176.
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In addition, the decisions are limited to the consideration of an applicant’s racial grouping
as a plus factor, but they do not prohibit universities from continuing to establish broad goals of
diversity, inclusive of racial diversity. Such prohibitions would raise serious First Amendment
concerns.

The decisions also do not prevent universities from pursuing diversity through race-neutral
means.'> At the heart of the Court’s ruling is treating students differently based on their racial and
ethnic grouping. Race-neutral admissions programs, such as those that consider high school rank
or socioeconomic status of applicants, are not based on race and without more, do not demonstrate
equal protection violations.

II1. State of Racial Equity in Education & Why This Matters

America has long regarded higher education as the gateway to social and economic
mobility. Indeed, today, a college diploma confers substantially higher earnings on those with
credentials than those without—by some estimates more than 80% over a lifetime. '® But for too
long in our nation’s history, people of color and women were shut out from postsecondary
education and its benefits. That door cracked open in 1965 when President Lyndon B. Johnson
signed the Higher Education Act into law after the Civil Rights Act of 1964 was enacted the prior
year.!” The Higher Education Act was aimed squarely at addressing racial and social inequality by
granting access to people of color and women, establishing federal financial aid, and providing
financial support to Historically Black Colleges and Universities. What followed were a host of
race-conscious policies and practices that attempted to remedy systemic racism and discrimination
and increase racial diversity on college campuses and in the workforce.

But the backlash to equal educational opportunities for communities of color and increased
diversity in higher education was swift and intense. The Supreme Court decision in Regents of the
University of California v. Bakke (1978), in which the Court prohibited affirmative action from
being used to address societal discrimination and limited its consideration to pursue the educational
benefits of diversity, spurred a string of rulings and policy choices that began to limit the tools
colleges and universities could use to create more equitable and diverse student bodies.'®

Today, systemic barriers to college enrollment and completion persist for Black people and
other marginalized communities. While college enrollment rates for all racial and ethnic groups

15 Indeed, in their respective concurring opinions, both Justices Kavanaugh and Thomas make clear that universities
may continue to pursue diversity through race neutral means. Harvard, 143 S.Ct. at 2225 (J. Kavanaugh)
(“governments and universities still “can, of course, act to undo the effects of past discrimination in many permissible
ways that do not involve classification by race.””) (citations omitted); id. at 2206 (J. Thomas) (noting that race-neutral
policies may “achieve the same benefits of racial harmony and equality without any of the burdens and strife generated
by affirmative action policies.”).

16 Anthony Carnevale, et al., The College Payoff: Education, Occupations, Lifetime Earnings, Georgetown Center on
Education and the Workforce (2011), https://cew. georgetown.edu/wp-content/uploads/collegepayoff-completed.pdf.
17 Pub. L. 89-329 (1965); Pub. L. 88-352 (1964)

18 Regents of Univ. of California v. Bakke, 438 U.S. 265 (1978).
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have increased over the years, significant gaps remain in access for historically marginalized
groups, particularly Black and Latinx students.'®

Even though Black and Latinx students’ high school graduation rates have increased over
the last two decades, their enrollment in most public colleges and universities has remained
stagnant or declined in many states?’ and they continue to be underrepresented at public flagship
institutions.2! And despite the remarkable achievements and contributions that Native American
and Alaska Natives continue to make in society, both student groups are largely rendered invisible,
feeding an intractable college access and completion crisis among students of color nationally.??
In addition, while some Asian American groups have better access and educational outcomes than
others, underrepresented Southeast Asian American, Native Hawaiian, and Pacific Islander
students continue to face unique and pressing challenges—poverty, language barriers, race-based
bullying and harassment, among others—that impede their educational opportunities. >

Data show that only one out of five Black students graduate from their first four-year
college within four years, compared to nearly one out of two white students. The challenges for
students of color go beyond access and completion. Black students, especially those attending less
racially diverse institutions, are more likely to face discrimination and feel physically and
psychologically unsafe>* disrespected, and any number of implicit and overt forms of racial
discrimination that cause many to check out or never enroll in the first place.? Lastly, the weight
of the burden of the student loan crisis is disproportionately borne by Black and Latinx borrowers,
exacerbating persistent racial wealth and income disparities.?

Yet, despite this troubling state of racial equity in higher education, access to more selective
institutions, where Black student outcomes are much higher, continues to be threatened by attacks

19 U.S. Dep’t of Treasury, Post 5: Racial Differences in Educational Experiences and Attainment, (June 9, 2023),
https://home.treasury. gov/news/featured-stories/post-5-racial-differences-in-educational-experiences-and-
attainment#.

20 Mark Hueslman, Social Exclusion: The State of State U for Black Students, Demos (Dec. 2018),
https://www.demos.org/sites/default/files/publications/SocialExclusion StateOf . pdf.

2l See Kati Haycock, et al., Opportunity Adrift: Our Flagship Universities Are Straying From Their Public Mission,
The Education Trust (Jan. 2010), https:/files.eric.ed. gov/fulltext/ED507851.pdf; Andrew Howard Nichols & J. Oliver
Schak, Broken Mirrors: Black Representation at Public State Colleges and Universities, The Education Trust (Mar. 6,
2019), https://edtrust.org/wp-content/uploads/2014/09/Broken-Mirrors-Black-Representation-at-Public-Colleges-
and-Universities-9.27-19.pdf; The State of Higher Education in California, Asian Americans, Native Hawaiians
Pacific Islanders, The Campaign for College Opportunity (Sept. 2015), https://collegecampaign.org/wp-
content/uploads/imported-files/2015-State-of-Higher-Education AANHPI2 pdf.

2 Creating Visibility and Healthy Learning Environments for Native Americans in Higher Education, American Indian
College Fund (2019), https://resources.collegefund.org/wp-content/uploads/Creating-Visibility -and-Healthy-
Learning-Environments-for-Natives-in-Higher-Education_web.pdf.

B Overlooked and Underserved Debunking the Asian ‘Model Minority’ Myth in California Schools, The Education
Trust (Aug. 2010), https://west.edtrust.org/wp-content/uploads/sites/3/2015/01/ETW-Policy -Brief-August-2010-
Overlooked-and-Underserved.pdf.

24 Camille Lloyd & Courtney Brown, One in Five Black Students Report Discrimination Experiences, Gallup (Feb. 9,
2023), https:/news. gallup.com/poll/469292/one-five-black-students-report-discrimination-experiences. aspx.

25 Gallup & Lumina Foundation, Balancing Act: The Tradeoffs and Challenges Facing Black Students in Higher
Education, Lumina Foundation (Feb. 9, 2023), https://www.luminafoundation.org/wp-
content/uploads/2023/02/Black-Learners-Report-2023.pdf.

26 Ben Miller, The Continued Student Loan Crisis for Black Borrowers, Center for American Progress (Dec. 2, 2019),
https://www.americanprogress.org/article/continued-student-loan-crisis-black-borrowers/.
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from anti-civil rights extremists intent on turning back the clock on civil rights and racial equity.
The issue is more pressing than ever before as history shows that precipitous drops in the
enrollment of Black, Latinx and other underrepresented students of color frequently follow the
loss of affirmative action in admissions. While the Harvard./UNC decisions do not ban affirmative
action programs, many higher education institutions are expected to drop race as a factor in
admissions in their upcoming admissions cycles due to the highly restrictive standards imposed by
the Supreme Court. As demonstrated by testimony of student-intervenors in the UNC case,
students of all backgrounds have expectations that universities with race-conscious policies “will
provide diverse, cross-cultural experiences that will better prepare them to excel in our
increasingly diverse world.”?” The loss of affirmative action will likely send signals to prospective
students of color that they are no longer welcome and applications will likely decrease.
Accordingly, it is imperative that Congress is aware of the potential decreases in racial and ethnic
diversity that may be on the horizon and that it exercises all efforts to support universities’ lawful
efforts to ensure they reflect the rich diversity of hardworking Americans across backgrounds in
our nation.

Nine states have banned affirmative action: Arizona, California, Florida, Idaho, Michigan,
Nebraska, New Hampshire, Oklahoma, and Washington.?® The impacts on student diversity in
some of those states likely foreshadow a coming national decline in enrollment at highly selective
colleges and state flagship universities.

California, which is mistakenly seen as an exemplar of overcoming the loss of affirmative
action, actually provides a good example of how states have struggled to attract and enroll
underrepresented students of color at its more selective universities. In 1995, a year before
California banned affirmative action, 29 percent of UCLA’s enrolled freshmen were
underrepresented students of color (compared to 38 percent of public high school graduates in the
state). In 2021, though underrepresented students of color made up 58 percent of public high school
graduates in California, only 33 percent of freshmen at UCLA were underrepresented students of
color, representing a dramatic decline in the proportion of California’s high school graduates of
color who gained admission into UCLA.?

In Oklahoma, at the state’s flagship Norman campus, enrollment of Black freshmen
dropped from 5.1 percent to 3.7 percent and Native American students fell from 3.8 percent to 3.0
percent the year following that state’s ban in 2012.3° In Michigan, since the state’s ban of
affirmative action in 2006, the University of Michigan’s Black undergraduate enrollment declined
by 44 percent between 2006 and 2021, despite an increase in the percent of college-aged Black

2 Harvard, 143 S.Ct. at 2259 (J. Sotomayor dissenting) (citing Brief for Respondent-Students in No. 21-707, at 45,
Harvard College Brief 6-11).

2 Jennifer Liu, “The Supreme Court ruled against affirmative action in college admissions— what students should
know, CNBC (June 29, 2023), https://www.cnbe.com/2023/06/29/scotus-affirmative-action-in-college-admissions-
ruling-what-students-should-know .html.

2 Brief of 1,246 American Social Researchers and Scholars as Amici Curiae in Support of Respondents at 28, Students
Jfor Fair Admissions, Inc. v. Uni. of N.C., No. 21-707, 600 U.S. __ (2023).

3 Brief for the University of Michigan as Amici Curiae in Support of Respondents at 25, Students for Fair Admissions,
Inc. v. Uni. of N.C., No. 21-707, 600 U.S. __ (2023).
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people in the state over the same time period. Its Native American enrolled student population fell
by nearly 90 percent over the same time period.®!

Bans have also negatively impacted enrollment in graduate programs. Before California’s
ban, the University of California medical schools graduated a higher percentage of Black doctors
than the national average; after the ban, the graduation percentage of Black doctors fell by more
than one-fifth below the national average.’> Research at selective law schools following
affirmative action bans in California, Texas®® and Washington showed a drop of nearly 67 percent
in Black law student enrollment (from 6.5 percent to 2.25 percent) and more than a third for Latinos
(from 11.8 percent to 7.4 percent).>* A separate review of the effect of bans in Texas, California,
Washington, and Florida across graduate programs showed reductions “by about 12 percent the
average proportion of graduate students who are students of color. . . .”%

Following the Harvard/UNC decisions that have greatly proscribed affirmative action in
higher education, preventing these declines and expanding access for high achieving students of
color must be a national priority to ensure our multiracial democracy thrives at its fullest potential.

IV.What Colleges and Universities Can and Should Do to Advance Opportunity and
Access for All Students

A. A Comprehensive Approach

Institutions of higher learning have a moral, ethical, and legal duty to promote equal
opportunity and provide a learning environment free from racial harassment, hostility, and
isolation. This was true during the days of de jure segregation before Brown v. Board of Education,
through Bakke v. Regents of California and Grutter v. Bollinger, and remains true today following
the decisions in Students for Fair Admissions v. UNC and Harvard.

As we know—and as some members of the Supreme Court seemingly acknowledge—
racism continues to shape the cultures of postsecondary institutions, and most certainly impacts
the experiences and outcomes of students, faculty, and staff.3® All institutions—but especially
public colleges and universities, which principally tend to serve their respective state and
communities—have an obligation to improve racial equity and make their qualified student body
population more reflective and inclusive of the communities they serve. Unfortunately, too many
flagships and other selective public and private institutions do the opposite—they

3 Id at 22

32 Brief of 1,246 American Social Researchers and Scholars as Amici Curiae in Support of Respondents at 21-22,
Students for Fair Admissions v. University of North Carolina, No. 21-707, 600 U.S. _ (2023).

3 David Hinojosa, Of Course the Texas Top Ten Percent is Constitutional... And It s Pretty Good Policy Too, 22
TEXAS HISPANIC JOURNAL OF LAW & PoLicy L.J., 1 (2016) (The Fifth Circuit’s decision in Hopwood v. State of
Texas, 78 F.3d 932 (5th Cir. 1996) had essentially banned affirmative action in Texas universities until the Grutter
v. Bollinger decision in 2003).

34 William C. Kidder, The struggle for access from Sweatt to Grutter: A history of African American, Latino, and
American Indian Law School Admissions, 1950-2000, 19 HARV. BLACKLETTER L.J. 1, 1-42 (2003).

3 Liliana M. Garces, The Impact of Affirmative Action Bans in Graduate Education, The Civil Rights Project, 4 (July
2012), https:/files.eric.ed. gov/fulltext/ED533648.pdf.

% Harvard, 143 S.Ct. at 2225 (J. Kavanaugh concurring).
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disproportionately exclude underserved youth of color and low-income students.” To reverse this
outcome, it is incumbent upon universities to partner with their students and communities to
develop a comprehensive approach that encompasses all facets of the schooling experience.

Colleges and universities can begin by clarifying their institutional commitments to racial
equity, examining their own assumptions about racism, and considering ways in which their
policies and practices across the student experience from recruitment and admissions to campus
climate and completion might implicitly reproduce racial inequities.

Consistent with the Court’s opinion in Harvard/UNC, universities should also allow
students to discuss, and schools may still properly consider, a student’s individual racial
experiences in the context of their applications. Universities must also ensure that their admissions
reviewers are clearly and fully trained to ensure that they are not expressing bias, explicitly or
implicitly, against students who choose to raise their racial experiences.

Furthermore, colleges and universities should continue to pursue and support diversity on
their campuses through other means, such as:

o Adopting race-neutral alternative admissions programs that consider factors like high
school class rank (“percentage plans”), socioeconomic status and wealth, overcoming
adversity, and first-generation college student status.

o Developing a robust college pipeline that focuses on middle and high school students from
traditionally underrepresented communities, including pre-college programs that provide
exposure to campus and college preparatory opportunities.

o Increasing and expanding need-based aid, removing financial barriers to enrollment,
redefining “merit,” and expanding targeted recruitment to underserved communities.

e Deconstructing barriers to admission for underrepresented students, such as reducing or
eliminating reliance on standardized testing for admissions and scholarships,*® eliminating
legacy and donor preferences® and early admissions programs, and eradicating arbitrary
course degree requirements.

37 See, e.g., Andrew Howard Nichols, “Segregation Forever’?: The Continued Underrepresentation of Black and
Latino Undergraduates at the Nation’s 101 Most Selective Public Colleges and Universities, The Education Trust
(July 21, 2020), https://edtrust.org/wp-content/uploads/2014/09/Segregation-Forever-The-Continued-
Underrepresentation-of-Black-and-L atino-Undergraduates-at-the-Nations-101-Most-Selective-Public-Colleges-and-
Universities-July-21-2020.pdf.

3 The Lawyers’ Committee for Civil Rights Under Law and several organizations sent a letter to colleges and
universities detailing the problematic nature of relying on SAT and ACT test scores for admissions, including the
racial and socioeconomic biased nature of the exams, the weak measurement of a student’s aptitude and potential,
and the ability to “buy up” test scores for more affluent students. Letter to All Universities and Colleges Relying on
the SAT/ACT for Admission, Lawyers” Committee for Civil Rights Under Law (June 16, 2020).

39 Within a week of the affirmative action decisions, the Lawyers for Civil Rights, an affiliate of the Lawyers’
Committee for Civil Rights Under Law, filed a complaint with the U.S. Department of Education’s Office for Civil
Rights challenging Harvard College’s legacy and donor preferences. Civil Rights Complaint Challenges Harvard'’s
Legacy Admissions, Lawyers for Civil Rights (July 3, 2023), http:/lawyersforcivilrights.org/our-
impact/education/federal-civil-rights-complaint-challenges-harvards-legacy -admissions/.
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Colleges and universities’ efforts to achieve racial equity must extend beyond the
application and admissions process and include ensuring a healthy, vibrant campus climate for all
students. Schools should adopt Diversity, Equity, Inclusion and Access (DEIA) efforts and other
measures that schools can use to ensure that all students feel like they belong on campus. This may
include support for affinity groups, implementing accessible systems to report and meaningfully
address experiences of prejudice and discrimination on campus, and strengthening recruitment and
outreach to underrepresented faculty groups.

Schools can and should continue to use all the tools at their disposal to ensure that they are
able to recruit, admit, support, and graduate a diverse and inclusive group of students
commensurate with their respective missions and goals.

B. The U.S. Department of Education and Department of Justice Provide Further
Guidance to Ensure Equal Educational Opportunities Following the Decisions.

On August 14, 2023, the U.S. Department of Justice and the Department of Education
issued a joint Dear Colleague Letter” and a set of Questions and Answers*! addressing the
ramifications of the Supreme Court’s decision in Harvard/UNC. The Departments make clear that
the decisions directly address only colleges and universities’ race-conscious admissions programs
that universities have relied upon for decades. Notwithstanding, the Departments recognize several
opportunities that colleges may consider, including but not limited to the following:

e Universities can double down on their efforts to partner with underserved school districts
to help improve learning and college readiness, as well as to recruit and retain students
from underserved communities. *?

e Universities can consider the ways that students’ racial experiences and backgrounds have
shaped their lives when considering them for admission, without giving a plus to a person’s
application solely because of their race.*® Colleges and universities can also consider any
quality or characteristic of a student that bears on an admission decision, such as courage,
motivation, or determination, even if the student’s application ties that characteristic to
their experience with their race.*

e Universities should take action to ensure that all students are welcomed and supported,
and that students feel comfortable when discussing their race when applying to college,
without fear of stereotyping or discrimination.*’

e Universities may continue to articulate missions and goals tied to student body diversity
and may use all legally permissible methods to achieve that diversity, including
consideration of an applicant’s financial means, Tribal membership, parental attainment,

“U.8. Dep’t of Educ. and U.S. Dep’t of Just., SFFA Dear Colleague Letter, (Aug. 14, 2023),

https://www2.ed. gov/about/offices/list/ocr/letters/colleague-20230814.pdf (hereinafter “DCL”).

4 U.S. Dep’t of Educ. and U.S. Dep’t of Just., SFFA Q&As, (Aug. 14, 2023),

https://www2.ed. gov/about/offices/list/ocr/docs/ocr-questionsandanswers-tvi-202308 14.pdf (hereinafter “QdAs™).
2 DCL, supra note 38, at 2.

“DCL, supra note 38, at 2; Q&As, supra note 39, at 2-3.

#“ DCL, supra note 38, at 2.

S DCL, supra note 38, at 2; Q&As, supra note 39, at 6.

11



59

spoken languages, socioeconomic status, overcoming adversity, and neighborhood and
high school 46

e Universities can continue to collect demographic data of the student applicant pool,
admissions outcomes, and enrollment and retention, so long as the use of that data is
consistent with applicable privacy laws and ensures that the race of individual applicants
does not influence admissions decisions.*’

e Universities may continue to pursue targeted outreach, recruitment, and pipeline or
pathway programs that promote opportunity, so long as those prospective students do not
receive a preference in admissions based on their race.*

e Universities can evaluate their existing policies to determine whether they are fulfilling
their institutional values and commitments. Such actions may include increasing access
for first-generation or Pell-grant eligible students; and eliminating or revising legacy and
donor preferences, application fees, standardized testing, course prerequisites, and early
decision deadlines.

The Departments also provide legally permissible examples of stories that colleges can
consider from applicants, including but not limited to: a) an applicant’s story about his pride in
being the first Black violinist in his city’s youth orchestra; b) an applicant’s account of overcoming
prejudice when she transferred to a rural high school where she was the only student of South
Asian descent; ¢) a counselor’s description of how a Latina applicant conquered her feelings of
racial isolation at a predominantly white high school to join the debate team; or d) an applicant’s
story of how learning to cook traditional Hmong dishes from her grandmother nurtured her sense
of self by connecting her to past generations of her family.*’

V. How Universities are Responding to the Harvard/UNC Decisions

For thousands of universities and colleges that did not engage in affirmative action
admissions, including the universities in the nine states that currently ban affirmative action, they
likely will not have to reform any of their admissions policies. Many of the two-hundred plus
universities that have or had race-conscious admissions are still discussing how they intend to
revise and conform their admissions policies and guidance to the Harvard/UNC decisions. As
noted above, universities should continue to pursue broader diversity goals, inclusive of racial
diversity. How they achieve those goals in light of the opinion is where the issue lies. As UNC
Student Body President Christopher Everest poignantly shared, “The truth is, a lot of our students
are scared for the future of our campus, both current and prospective. . . . But I recommit my
promise to be an advocate for all and to work with students, university administration, and the
members of this board to make sure that everyone who wants to, can become a Tar Heel.”*° A few
examples are worth noting.

4 Q&As, supra note 39, at 3, 6.

Y Q&As, supra note 39, at 5.

8 Q&As, supra note 39, at 3-4.

¥ Q&As, supra note 39, at 2.

0 Sierra Pfeifer, UNC Trustees Talk Affirmative Action, Accessibility at First Meeting of 2023-24, Chapelboro.com
(Aug. 9, 2023), https://chapelboro.com/news/unc/unc-trustees-talk-affirmative-action-accessibility -at-first-meeting-
of-2023-24.
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The University of Texas at Austin (“UT-Austin”) recently announced that it was
eliminating race as a factor in its holistic admissions process that governs admissions for
approximately 25 percent of its entering freshmen class. The remaining 75 percent is selected
through the state’s race-neutral “Top Ten Percent Plan,” whereby graduates ranking in the top
percentile of their high school graduating class are automatically admitted into the university.! As
part of its revised holistic admissions process, UT-Austin created and distributed training guidance
to its admissions officers to ensure race is not considered in unlawful ways.

SFFA is currently suing UT-Austin for its race-conscious program and the Lawyers’
Committee, together with pro bono counsel, represents various student and organizational
intervenors as defendants in the lawsuit. Although UT-Austin has abandoned its race-conscious
program, SFFA is not satisfied and wants to push UT-Austin toward a completely race-blind
admissions process, which, again, is not required by the Harvard/UNC'’s decisions.’? The parties
will be briefing the federal district court over the next few months.

The University of North Carolina announced in August that it would no longer consider
race as one of several factors in admissions and was providing guidance to its provosts, deans, and
admissions officers, among others.** While the Harvard/UNC decisions do not require universities
to shield admissions reviewers from “check box” data on race, the university has removed such
data from admissions reviewers. UNC separately stated that it planned to offer free tuition to
admitted students whose families earned less than $80,000. UNC also shared that it would hire
additional outreach staff to target students in underserved communities in the state.>* These efforts
supplement several race-neutral programs that UNC currently operates.>

The UNC System, however, recently issued troubling guidance that not only conflicts with
the Harvard/UNC decisions, but also threatens to shut the doors to many North Carolinian
students. For example, while the Supreme Court’s decision plainly permits consideration of an
applicant’s discussion of race in their application, the guidance warns campuses against essay
questions that may solicit such information. And though the guidance acknowledges that several
race-neutral criteria such as geography and socioeconomic status are laudable criteria to consider,
the UNC System warns that “any doubt as to whether the stated goal is a novel approach

1 Because UT-Austin applicants ranking in the top ten percent of their class oversubscribe to the university, the 75
percent statutory cap effectively means that students must rank in the top six percent of their class for admission.

32 Intervenor-Defendants’ Submission on Discovery and Dispositive Motion Schedule, Dkt. 79. Students for Fair
Admissions v. Univ. of Tex. at Austin, No. 1:20-cv-00763-RP (Sep. 6, 2023, W.D. Tex.); see also Joe Killian, Supreme
Court’s affirmative action ruling spurs a political battle over college admission policies, NC Newsline (July 24, 2003),
https://mcnewsline.com/2023/07/24/after-the-supreme-courts-ruling-against-race-in-college-admissions-a-political-
battle-ensues/ (contrasting interpretations of the ruling on admissions between SFFA and the Lawyers” Committee for
Civil Rights Under Law).

33 J. Christopher Clemens, Message From The Provost: Update On New Admissions Standards, University of N.
Carolina at Chapel Hill (Aug. 4, 2023), https://admissionslawsuit.unc.edu/message-from-the-provost-update-on-new-
admissions-standards/.

 Nadine El-Bawab, UNC 1o offer free tuition to some students whose families make less than $80,000 a year, ABC
News Network (July 8, 2023), https://abenews.go.com/US/unc-offer-free-tuition-students-families-making-
80000/story .

3 See, e.g., Brief for Respondent at 15-19, Students for Fair Admissions, Inc. v. Univ. of N.C., No. 21-707 (July 25,
2022) (describing several programs, including need-blind admissions, partnerships with community colleges and
underserved high schools, among others).
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undertaken in good faith or is instead [a] proxy. . . will likely subject a campus at least to threats
of litigation. . . ¢ Such guidance will likely paralyze universities from taking proactive steps to
ensure they remain open to all qualified students in North Carolina. And for universities in states
like North Carolina that continue to fail to provide equitable and adequate resources to their K-12
schools,”” it is imperative that they have all the tools available to ensure they remain available as
options for all students.

Still, other universities, including Wesleyan University, The University of Minnesota Twin
Cities, and Occidental College,*® have begun breaking down systemic barriers by eliminating
legacy and donor preferences, which provide a preference for children and grandchildren of
alumni. A 2022 survey by Insider Higher Ed and Gallup showed that 42 percent of private
institutions, and 6 percent of public institutions, consider legacy as a plus in admissions. These
preferences tend to operate similar to past “grandfather clauses” that were outlawed as unlawful
prohibitions on voting rights for Black people and can increase an applicant’s chance of admission
by over 40 percent.® And several universities continue to go test-optional or test-blind, with at
least 1,835 colleges reporting such policies according to the National Center for Fair and Open
Testing.® These are among several options that universities can and should implement, and that
Congress could support in various ways, to ensure that doors remain open for talented students
across races and backgrounds.

VI. What Congress Can and Should Do

Over the past several decades, Congress has played a significant role in ensuring equal
educational opportunities in higher education and pre-K-12 schools. One of those roles was
enacting Title VI of the Civil Rights Act of 1964, which was intended to tackle once and for all
Jim Crow laws that survived the last century. Unfortunately, the Supreme Court turned equal
protection jurisprudence, and by relation Title VI case law, on its head by holding that limited
affirmative action programs enacted by Harvard and UNC violated the Constitution and the laws
of the United States.

But Congress can still help ensure that access and opportunity in higher education
institutions, and accompanying pathways to economic leadership and prosperity, remain open to
all hardworking students. Here are some options Congress should consider:

% Joe Killian, UNC System issues new directives afier U.S. Supreme Court ruling on race in admissions, NC Newsline
(Aug. 23, 2023), htips:/ncnewsline.com/2023/08/23/unc-system-issues-new-directives-after-u-s-supreme-court-
ruling-on-race-in-admissions/.

57 Harvard, 143 S.Ct. at 2236 (J. Jackson) (citing North Carolina courts” determinations that the state has failed to
provide underrepresented students of color equal access to educational opportunities).

8 Harold Klapper, It’s Time to Abolish Legacy Admissions, The Nation (Aug. 14, 2023),
https://www.thenation.com/article/politics/affirmative-action-abolish-university -legacy -admissions-scotus/.

% See, e.g., End Legacy College Admissions, The New York Times (Sep. 7, 2019),
https://www.nytimes.com/2019/09/07/opinion/sunday/end-legacy-college-admissions.html

% Michael T. Nietzel, More Than 80% of Four-Year Colleges Won't Require Standardized Tests For Fall 2023
Admissions, Forbes (Nov. 15, 2022), https://www.forbes.com/sites/michaeltnietzel/2022/11/15/more-than-80-of -
four-year-colleges-wont-require-standardized--tests-for-fall-2023-admissions/.
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vi.

vii.

Viii.

xi.

Xii.
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Provide grant funding and incentives, especially for lower-funded public and
private nonprofit institutions, to analyze and implement race-neutral alternatives
that advance fair access and opportunity for students across race and background.
Increase Pell Grant funding to adequately reflect true education costs and expand
eligible criteria, such as by passing the Lowering Obstacles to Achieve Now
(LOAN) Act, which would nearly double the current Pell Grant maximum award
to $14,000.

Enact legislation that authorizes private rights of action against disparate impact
policies and practices under Title VI, including the Equity and Inclusion
Enforcement Act (EIEA) of 2023.

Increase Title I funding to improve educational opportunities for our nation’s most
at-risk students and provide incentives to states to decrease funding inequities
between property-wealthy and property-poor school districts.

Support continued funding of magnet school programs and other programs aimed
at reducing school segregation, including the Strength in Diversity Act.

Provide additional funding to the Department of Education and the Department of
Justice to investigate and remedy systemic policies and practices that create barriers
to higher education based, directly or indirectly, on students’ race and ethnicity.
Investigate barriers to higher education, such as minimum standardized test
requirements for admission and scholarships, legacy and donor preferences, early
admissions deadlines, arbitrary course degree requirements, college readiness
inequities in K-12, and restrictive community college transfer policies; and issue a
public report of the findings with research-informed, equity-based
recommendations to remedy any deficiencies.

Pass legislation that requires federal fund recipient institutions of higher education
to report on disaggregated demographic information for applications and
admissions, in addition to current requirements on enrollment.

Provide funding to the Department of Education to annually analyze, compare, and
report on selective higher education institutions’ enrollment disaggregated by race
and ethnicity for 2020 — 2027.

Increase funding levels for Historically Black Colleges and Universities (HBCUs),
Hispanic Serving Institutions (HSIs), Tribal Colleges and Universities (TCUs), and
Asian American and Pacific Islander Serving Institutions (AAPISIs) that may see a
dramatic increase in applicants and admitted students who are no longer able to
gain admission into colleges and universities that severely restrict the use of race in
admissions.

Request that the U.S. Government Accountability Office analyze the ways in which
existing federal financial aid (grants and loans) contributes to or undermines racial
diversity in college.

Adequately fund GEAR UP, the U.S. Department of Education’s discretionary
grant program which is designed to increase the number of low-income students
who are prepared to enter and succeed in postsecondary education, and the Federal
TRIO Program, which is a set of eight federal outreach and student services
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programs designed to identify and provide services for individuals from
disadvantaged backgrounds.

xiii. Increase dedicated funding for counselors at the K-12 level, especially for
underfunded school districts, both to assist with college admissions and to
otherwise support student success.

VII. Anti-Civil Rights Extremists Attempt to Extending Harvard/UNC Ruling Beyond
College Admissions

One final word on the potential implications that could result from the Harvard/UNC
decisions beyond higher education admissions. Several anti-civil rights groups and extremists have
suggested that the restrictions on affirmative action are only the beginning of pairing back civil
rights gains. Consequently, there has been a barrage of attacks seeking to expand the application
of the ruling to financial aid; diversity, equity and inclusion training and hiring programs; race-
neutral admissions programs in K-12; employment recruitment and hiring; federal, state and
municipal contracting; and even private foundations helping Black women, who continue to
experience discrimination on the basis of both their race and gender. ¢!

Most of those areas apply different laws than those upon which the Harvard/UNC decisions
are based, such as Title VII for employers.®? Others like the various challenges to K-12 race-neutral
programs at selective high schools are dissimilar to the Harvard/UNC race-based programs.®
Whether or not the courts give credence to any of these cases remains yet to be seen. But what we
do know is that so long as the anti-civil rights extremists’ divisive tactics continue to influence
politics, policy, and the courts, they likely will not stop. Our nation deserves better.

VIIL Conclusion

For the past 50 years, colleges and universities have employed race-conscious admissions
programs in recognition of the fundamental truth that the doors of equality were closed to Black
people and people of color in this country for over 300 years. One needs to only look to the parties
in the affirmative action cases to see that Harvard College, which was founded in 1636, did not
see a Black person graduate from the college until 1870.% UNC’s history is no less shameful. The
Tar Heel state’s flagship university was founded in 1789, but it did not see its first Black graduate
until 1961, seven years after the Supreme Court decided Brown vs. Board of Education.®®> While

6 See, e.g., Jessica Dickler, et al., The end of affirmative action at colleges poses new challenges, and risks, in
corporate hiring, CNBC (Aug. 6, 2023), https://www.cnbe.com/2023/08/06/supreme-court-affirmative-action-ruling-
corporate-hiring html; Alexandra Olsen, 4 small venture capital player becomes a symbol in the fight over corporate
diversity policies, AP News (Sep. 20, 2023), https:/apnews.com/article/fearless-fund-dei-lawsuit-affirmative-action.
&2 See, e.g., Advancing Equal Employment Opportunity: Putting the Affirmative Action College Admissions Cases in
Context, Lawyers” Committee for Civil Rights Under Law (June 23, 2023), https:/www.lawyerscommittee.org/wp-
content/uploads/2023/06/LCCRUL _Adv-Equal-Emp-Opp.pdf.

& David G. Hinojosa, K-12 Schools Remain Free to Pursue Diversity Through Race-Neutral Programs, Poverty and
Race J. (July 25, 2023), https://ww w.prrac.org/k-12-schools-remain-free-to-pursue-diversity -through-race-neutral-
programs-april-july-2023-pr-journal/. (discussing different and high burden for challengers to race-neutral programs).
% Q. Who was the first Black graduate of Harvard College?, Harvard University Archives (Dec. 14, 2021),
https://askarc.hul.harvard.edu/fag/.

% Brown v. Bd. of Ed. of Topeka, 347 U.S. 483 (1954)
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there are those who wish to cover up this history and argue that college admissions should be
colorblind in order to fulfill the Constitution’s promise of equal protection under the law, “[ojur
country has never been colorblind.”%® Congress must act now to ensure America’s institutions of
higher education move closer to the promise of equal protection and opportunity for all.

% Harvard, 143 S.Ct. at 2141,
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Chairman OWENS. Thank you, Mr. Hinojosa. Appreciate it.

Mr. HiINOJOSA. Thank you.

Chairman OWENS. Last but not least, I would like to recognize
Mr. Squires.

STATEMENT OF DELANO SQUIRES, RESEARCH FELLOW, RICH-
ARD AND HELEN DEVOS CENTER FOR LIFE, RELIGION AND
FAMILY, THE HERITAGE FOUNDATION, WASHINGTON, D.C.

Mr. SQUIRES. Good morning. My name is Delano Squires, and I
am a research fellow in the Richard and Helen DeVos Center for
Life, Religion and Family at the Heritage Foundation. I would like
to thank Chairman Owens, Ranking Member Scott and the Sub-
committee for the opportunity to testify this morning.

The views that I express in this testimony are my own and
should not be construed as representing any official position of the
Heritage Foundation. The predictions of gloom and doom in a world
without racial preferences resonate with some people, only because
affirmative action has been debated for over 40 years, but it is still
largely misunderstood.

For starters, racial preferences were most common at highly se-
lective universities like Harvard, Yale and Stanford, that admitted
less than 10 percent of their applicants. There were less common
in schools like Virginia Tech or the University of Missouri that
admit well over half of their applicants.

During the 2018 Federal court case on this issue, Harvard’s Dean
of Admissions acknowledged that the school used different stand-
ards based on race to determine which prospective students re-
ceived recruitment letters. The university ranked applicants using
an academic index comprising SAT scores and grades. These scores
were broken into deciles, where the first decile is lowest and the
tenth is highest.

Harvard’s own student data proved the school’s two-tiered re-
cruitment efforts were reflected in its admissions decisions. For in-
stance, a black student in the fourth decile and Hispanic student
in the sixth decile had a higher chance of being admitted than an
Asian student in the tenth decile.

In the words of Justice John Harlan, the lone dissenter in Plessy
v. Ferguson, “Our Constitution is color blind and neither knows nor
tolerates classes among citizens. In respect of civil rights, all citi-
zens are equal before the law.” The Supreme Court struck down
the use of racial preferences in college admissions because they
subjected Asian and white students to higher standards than their
black and Hispanic counterparts.

What of the claim held by many progressive commentators that
eliminating these policies will return American to a pre-civil rights
era of segregation and discrimination? It’s simply not true. The
highest-performing black applicants at Harvard have close to a 60
percent chance of being admitted, and for legacy black students,
that number rose to 99.9 percent.

Put simply, no selective university is turning away black stu-
dents with the top grades and test scores. The main issue regard-
ing race and enrollment at Harvard is that 75 percent of black and
57 percent of Hispanic applicants are clustered in the bottom three
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deciles, compared to 16 percent of their Asian American and 24
percent of their white peers.

The solution to this problem is higher performance at the K
through 12 level, not racial preferences at the collegiate level. Pity
and paternalism do not lead to equality. Equality cannot be en-
forced through mandates or quotas. It cannot be declared through
fiat or executive order.

Any of the policies that apply different standards based on race
in order to achieve demographic representation only reinforce in-
equality because it is impossible to lower expectations and raise
performance at the same time.

If we want to cultivate a truly diverse college campus that passes
constitutional muster, we must pursue several long-term strategies
at the K through 12 level. First, promote and advance education
choice, specifically through options like education savings accounts
which have been implemented in Arizona, Arkansas, Florida, Iowa,
North Carolina, Utah and West Virginia.

Second, local policymakers should create pathways for gifted stu-
dents to receive progressively challenging work in school, as well
as specialized education programs outside the classrooms.

Third, we need to focus on one of the most important drivers of
educational outcomes, family structure. Decades of research have
strengthened the conclusion that children raised in homes with
their married biological parents have better academic and behav-
ioral outcomes than children raised in any other family arrange-
ment.

Today, 40 percent of American children are born to unmarried
parents, and 23 percent live in single parent homes, the highest
rate in the world. Any attempts to improve education outcomes,
whether on a K through 12 or postsecondary level, must include
changes in policy and culture that encourage marriage and
strengthen families.

This is why some schools are looking to incorporate the success
sequence into the classroom. Students need to know that people
who finish high school, secure stable employment and marry before
having children have a single digit poverty rate by their mid-30’s.
The takeaway for politicians, policymakers and pundits should be
clear. A student’s family, home environment, study habits and
school quality play a much larger role in determining their aca-
demic outcomes than their skin color.

Public policy should reflect these facts, not be used to socially en-
gineer outcomes in ways that violate basic constitutional principles.
Thank you very much for your time and attention.

[The prepared statement of Mr. Squires follows:]



67

CONGRESSIONAL TESTIMONY

Testimony Before
Committee on Education and the Workforce
Subcommittee on Higher Education and Workforce Development

U.S. House of Representatives
September 28, 2023

Delano Squires
Research Fellow
Richard and Helen DeVos Center for Life, Religion and Family
The Heritage Foundation

My name is Delano Squires, and I am a Research Fellow in the Richard and
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The Supreme Court’s landmark decision in Students for Fair Admissions v
Harvard held that the use of race-based preferences (i.e., “affirmative
action”) in college admissions violated the Equal Protection Clause of the
Fourteenth Amendment.: As you can imagine, the loudest opponents of this
decision characterized it as a step backward in higher education and race
relations. But their predictions of social regression only resonate with some
people because affirmative action has been debated for over 40 years but is
still largely misunderstood.

* Students for Fair Admissions, Inc. v. President ond Fellows of Harvard College, 600 U.S. ___ (2023}
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Overview

A study from the Pew Research Center found that most colleges and
universities admit more than 50% of their applicants.z The same study
found that schools such as Harvard, Yale, Stanford, and Northwestern
admit less than 10% of their applicants, while Georgetown University and
the University of Southern California admitted between 10 and 20% of their
applicants.

These highly selective schools were the institutions most likely to apply
racial preferences in the admissions process. But it is important to note that
these institutions only represented about 3% of the 2,300 universities in
Pew's analysis.

Where race-based preferences were used is one issue. How they were
implemented is another.

During the 2018 federal court case on this issue, Harvard’s Dean of
Admissions acknowledged that the university sends recruiting letters to
black, Hispanic, and Native American students with top grades and
combined math and verbal SAT scores of at least 1100 out of a possible
1600.: White students in states where Harvard acceptance is rare would
receive letters if they scored at least 1310. Harvard held prospective Asian
American students to the highest standards. Asian American women
needed a combined score of 1350 to receive a recruitment letter. Their male
counterparts had to score at least 1380.

The school’s two-tiered recruitment efforts were reflected in its admissions
decisions.: Harvard ranked applicants using an academic index comprising

2 Drew Desilver, “A majority of U.S. colleges admit most students who apply,” Pew Research Center, April 9, 2019,
https://www.pewresearch.org/short-reads/2019/04/09/a-majority-of-u-s-colleges-admit-most-students-who-
apply/

3 Joan Biskupic, “Harvard trial opens with challenge to recruitment practices”, CNN, October 15, 2018,
https://www.cnn.com/2018/10/15/politics/harvard-affirmative-action-opening-arguments/index.html

4 Ed Whalen, “Harvard President’s Dodgy Defense of Discrimination Against Asian Americans”, National Review,
January 25, 2022, https://www.nationalreview.com/bench-memos/harvard-presidents-dodgy-defense-of-

discrimination-against-asian-americans/
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SAT scores and grades. These scores were broken into deciles, where the
first decile is lowest and the tenth is highest.

An analysis of the university’s admissions data found that a black student in
the fourth decile and Hispanic student in the sixth decile had a higher
chance of being admitted (12.76%) than an Asian student in the tenth decile
(12.69%). Harvard’s own admissions data clearly demonstrates that the
school was judging students by different standards based on race.

The average SAT score for Asian students admitted to Harvard between
2000 and 2017 was 1533.5 For white students it was 1488. But the average
scores for black and Hispanic students were 1407 and 1435, respectively.
For context, the average SAT score in 2021 was 1060. This is important to
note because it would be incorrect to claim Harvard was admitting subpar
students.

Yes, the university used different standards of assessment—including highly
subjective personality scores—based on race and ethnicity. But an average
black applicant to Harvard would have been a very strong candidate at the
University of Massachusetts, where the middle 50% of SAT scores range
from 1280-1450.¢

The use of racial preferences at highly selective schools creates a
“mismatch” between students and schools which can affect student
outcomes. The Heritage Foundation’s special report on racial preferences
cited prior research from Richard Sander that found black students are
more likely than white students with similar academic and personal
characteristics to start college but less likely than their white peers with
similar characteristics to finish.”

5Shera S. Av-Yonah and Molly C. McCafferty, “Asian-American Harvard Admits Earned Highest Average SAT Score
of Any Racial Group From 1995 to 2013”, October 22, 2018,
https://www.thecrimson.com/article/2018/10/22/asian-american-admit-sat-scores/

8 University of Massachusetts Amherst, https://www.umass.edu/admissions/undergraduate-
admissions/explore/admissions-statistics

7 Lindsey M. Burke, Jonathan Butcher, Mike Gonzalez, Adam Kissel, Hans A. von Spakovsky, Delano Squires,
“Created Equal: A Road Map for an America Free of the Discrimination of Racial Preferences”, p.7, The Heritage
Foundation, June 29, 2023, https://www.heritage.org/sites/default/files/2023-07/SR274.pdf
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Equality in Law and Practice

The Court’s decision in Students for Fair Admissions was clear: racial
preferences were struck down because they are unconstitutional. Harvard’s
admissions policies subjected Asian and white students to higher standards
than their black and Hispanic counterparts.

In the words of Justice John Harlan — the lone dissenter in Plessy v.
Ferguson, “Our constitution is color-blind, and neither knows nor tolerates
classes among citizens. In respect of civil rights, all citizens are equal before
the law.”

The Supreme Court laid out the constitutional arguments for banning race-
based preferences in college admissions. But there is also a belief, held by
many progressive commentators, that eliminating these policies will return
America to a pre-civil rights era of segregation and discrimination.

That assertion is simply not true. The highest performing black applicants
at Harvard have close to a 60% chance of being admitted.> And for black
legacy students, that number rose to 99.9%.* Put simply: no selective
university is turning away black students with exceptional grades and test
scores. The main issue regarding race and enrollment at Harvard is that
75% of black and 57% of Hispanic applicants are clustered in the bottom
three deciles, compared to 16% of their Asian American and 24% of their
white peers.:

The argument for racial preferences in perpetuity is built on the idea that
the legacy of American chattel slavery and racial segregation casts a shadow
that continues to keep equality out of reach. This structural explanation of
group disparities is treated as truth today but was rejected by the nation’s
foremost abolitionist.

& Plessy v. Ferguson, 163 U.S. 537 (1896).

9 Peter Arcidiacono, Josh Kinsler, Tyler Ransom, “Legacy and Athlete Preferences at Harvard”, page 45, National
Bureau of Economic Research, September 2019,

https://www.nber.org/system/files/working papers/w26316/w26316.pdf

0 |bid

1 Ibid
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Frederick Douglass’s answer to the question, “What shall be done with the
Negro if emancipated?”= is a powerful insight into human nature:

Deal justly with him. He is a human being, capable of judging
between good and evil, right and wrong, liberty and slavery, and is as
much a subject of law as any other man; therefore, deal justly with
him. He is, like other men, sensible of the motives of reward and
punishment. Give him wages for his work, and let hunger pinch him if
he don’t [sic] work. He knows the difference between fullness and
famine, plenty and scarcity. “But will he work?” Why should he not?
He is used to it. His hands are already hardened by toil, and he has no
dreams of ever getting a living by any other means than by hard work.

Douglass understood that pity and paternalism do not lead to equality. He
knew equality cannot be enforced through mandates or quotas. It cannot be
declared through fiat or executive order. Any other policies that apply
different standards based on race in order to achieve demographic
representation only reinforce inequality because it is impossible to lower
expectations and raise performance at the same time.

The only way to achieve equality—whether legally or socially—is to ensure
the same rules and standards apply to each citizen, regardless of race,
ethnicity, or skin color.

College Admissions in a Post-preferences World

The biggest losers in the fight over racial preferences are the universities
who desired the social and political benefits of an ethnically diverse
freshman class. Justice Clarence Thomas made this point in his dissenting
opinion in the 2003 Grutter v. Bollinger case.=

No one would argue that a university could set up a lower general
admissions standard and then impose heightened requirements only
on black applicants. Similarly, a university may not maintain a high

12 Frederick Douglass, “What Shall Be Done with the Slaves if Emancipated?” Douglass’ Monthly, January 1862,
University of Rochester Frederick Douglass Project, https://rbscp.lib.rochester.edu/4386
13 Grutter v. Bollinger, 539 U.S. 306 (2003)
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admissions standard and grant exemptions to favored races. The Law
School, of its own choosing, and for its own purposes, maintains an
exclusionary admissions system that it knows produces racially
disproportionate results. Racial diserimination is not a permissible
solution to the self-inflicted wounds of this elitist admissions policy.

Justice Thomas rightfully understood that there would be a national uproar
if black students were outperforming their peers in the classroom but were
subjected to arbitrary admissions limits similar to what Asian American
students face today.

In the wake of the Supreme Court’s decision in Students for Fair
Admissions, some schools will undoubtedly try to find proxies for race that
can be used to achieve their desired racial makeup.

But whatever standards universities use to assess students should be done
without consideration of race, ethnicity, or skin color. If socioeconomic
status is factored into admissions decisions, it should apply equally to the
evaluation of each student. If schools want to strictly judge on the basis of
academic profile, they can apply the same cutoff across the board and use a
lottery system to ensure they are pulling from a similarly qualified pool of
students.

There are also several long-term strategies that should be considered to
cultivate truly diverse college campuses that pass constitutional muster.

One would be to promote and advance education choice at the K-12 level.
All students should have access to safe learning environments that reflect
their families’ values and promote high academic standards.

Unfortunately, low-income and minority students, particularly in urban
districts, have been consigned to poor-performing public schools by elected
officials beholden to the interests of large teachers unions. State
policymakers should break the link between zip code and schooling by
funding children with their share of education dollars directly.

Several states have already implemented education savings account (ESA)-
style options for all families, including Arizona, Arkansas, Florida, Iowa,
North Carolina, Utah, and West Virginia.
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Giving parents viable education options for their children is critically
important to building a diverse pipeline of students who can compete at the
most selective universities. But what happens inside of schools is equally
important.

This is why current efforts across the country to eliminate homework,
standardized tests, gifted programs+, and graduation requirements»in the
name of “equity” have the effect of punishing merit and hard work.

Therefore, schools should end all policies and programs that penalize high
achievement or link praiseworthy behaviors, such as attention to detail, to
specific ethnic groups.= Instead, education policymakers should create
pathways for gifted students to receive progressively challenging work in
school as well as specialized education programs outside the classroom.

Parents should understand the role they play in creating a home
environment that is conducive to learning and high achievement, which
schools can help to convey. These efforts can take the form of online
resources, in-person orientation programs, and periodic parent-teacher
check-ins that explain the link, for example, between studying and
academic outcomes.

The percentage of Harvard’s highest performing applicants tracks the
average SAT scores for Asian (1229), white (1098), Hispanic (964), and
black (926) students.” This pattern—Asian, white, Hispanic, black—also
matches both the average number of hours students spend doing
homework and the percentage who do it five days per week or more.: The
same pattern appears in an analysis of non-marital birth rates—from lowest

4 Michelle L. Price, Bobby Caina Calvan, ”New York public schools to end gifted and talented program*,

AP News, October 8, 2021, https://apnews.com/article/new-york-new-york-city-race-and-ethnicity-education-
d027be86b7d202f1d4ef62e5c3255802

15 ”New Oregon law suspends graduation testing requirement”, AP News, August 13, 2021,
https://apnews.com/article/health-oregon-education-coronavirus-pandemic-graduation-
1ac30980c9e2d26b288a5341464efde8

16 Bob McManus, ”New York’s Toxic Schools Chancellor”, City Journal, June 3, 2019,
https://www.city-journal.org/article/new-yorks-toxic-schools-chancellor

17 #SAT scores”, National Center for Education Statistics, https://nces.ed.gov/fastfacts/display.asp?id=171

2 Table 35, ”Average hours spent on homework per week and percentage of 9th- through 12th-grade students
who did homework outside of school and whose parents checked that homework was done, by frequency of doing
homework and race/ethnicity: 2007”, National Center for Education Statistics,
https://nces.ed.gov/pubs2012/2012026/tables/table 35.asp




74

to highest—that reflect one of the most important drivers of education
outcomes.®

Family structure and home environment play a significant role in student
achievement. This connection is not new. The Equality of Educational
Opportunity report, also known as the “Coleman Report,” was released in
1966 to fulfill Section 402 of the Civil Rights Act of 1964. The report
analyzed data from more than 600,000 students across the country. The
author, James Coleman, found that the most important factors that
determined student success had to do with a child’s home environment.=

Six decades of subsequent research have strengthened the conclusion that
children raised in homes with their married parents have better academic
and behavioral outcomes than children raised in any other familial
arrangement.»

This is why some schools are looking for ways to incorporate the “success
sequence” into classroom instruction.z Students need to know that people
who finish high school, secure stable employment, and marry before having
children have a single-digit poverty rate by their mid-30s. This is
particularly useful knowledge for students who have not grown up in an
environment where married, two-parent homes are the norm.

The takeaway for politicians, policymakers and pundits should be clear: a
student’s family, home environment, study habits, and school quality play a
much larger role in determining their academic outcomes than does their
skin color. Policy solutions should reflect these facts, rather than attempt to
engineer outcomes in ways that violate basic constitutional principles.

12 Mark J. Perry, “Charts of the Day, All Viral Edition“, American Enterprise Institute, March 30, 2021,
https://www.aei.org/carpe-diem/charts-of-the-day-all-viral-edition/

20 Anna Egalite, “The Link Between Family Background and Academic Success”, Institute for Family Studies,
September 13, 2016, https://ifstudies.org/blog/the-link-between-family-background-and-academic-success

2 Nicholas Zill, “Family Still Matters for Key Indicators of Student Performance,” Institute for Family Studies, April
6, 2020, https://ifstudies.org/blog/family-still-matters-for-key-indicators-of-student-performance

22 Wendy Wang and W. Bradford Wilcox, “The Millennial Success Sequence: Marriage, Kids, and the ‘Success
Sequence’ Among Young Adults,” American Enterprise Institute and the Institute for Family Studies, June 2017, p.
22, https://www.aei.org/wp-content/uploads/2017/06/1FS-MillennialSuccessSequence-Final.pdf?x91208
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Chairman OWENS. Thank you, Mr. Squires. Under Committee
Rule 9, we will now question witnesses under 5-minute rule. I will
begin the process. Mr. Squires, in this Subcommittee, there has
been many discussions of what diversity should mean. Too many
people focus exclusively on identity diversity. In contrast, you have
spoken about a need for a wider net diversity.

What is wider net diversity and why should it be a standard
adopted to today’s college campuses?

Mr. SQUIRES. Put simply, when I talk about “wider net diver-
sity,” I am talking about extending and expanding opportunity to
groups or individuals who may not have access to opportunity at
a particular time. The key for wider net diversity is to uphold the
same standards across the board.

Now a perfect example of that from history, and where we could
talk about real racial discrimination, I would say would be the
Tuskegee Airmen, who obviously could not serve as aviators be-
cause of racial discrimination in the armed forces.

When those opportunities came, they demanded that they had to
meet the same standards as their counterparts, and in fact obvi-
ously they have a stellar service record and won the United States
Air Force’s first top gun competition in the late 40’s.

Now wider net diversity I would contrast with lower bar diver-
sity, which seeks to prioritize superficial identity categories in
order to create a demographically representative population. I am
always for wider net, and I think that lower bar does anyone a
grave disservice.

Chairman OWENS. Thank you. Ms. Somin, after the Supreme
Court’s decision against race-based admissions, some colleges and
universities seem dedicated to continue race preferences. If univer-
sities are practicing affirmative action called by another name, why
should the courts consider these policies illegal?

Ms. SoMmIN. Thank you. The name does not matter. What matters
for the purposes of the law and the purpose of justice is whether
or not universities are discriminating on the basis of race. If they
are discriminating on the basis of race and admissions, even if they
call that discrimination something else, it is illegal and they should
be held to account.

Chairman OWENS. Interesting, faculty hiring has also been sub-
ject to race-based preferences. George Mason University published
draft recommendations of a plan to enact race-balancing by hiring
staff to reflect the democratic diversity of the student, quote “stu-
dent population” through diversity cluster hiring initiatives.

This is just one example of professors being weeded out not by
their expertise, but because they do not fit the university’s imposed
racial makeup. Given the Supreme Court’s recent decision, do you
think race-based preferences and faculty hiring also—do you con-
sider that legal or not legal?

Ms. SoMIN. The decision does not directly address race pref-
erences in faculty hiring, but at public schools under the Constitu-
tion and under Title VI, which prohibits race preferences by recipi-
ents of government money, and Title VII, which generally prohibits
race preferences in hiring, yes, racial preferences in hiring are gen-
erally illegal.
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While I believe the decision doesn’t directly speak to it, the deci-
sion does change the climate and make it clear that the current
court is not going to sit by and tolerate discrimination based on
race.

Chairman OWENS. Thank you. Mr. Zhao, there are many who be-
lieve the racial discrimination in college admissions is a thing of
the past, but you hear from exceptional students every day of being
denied admissions despite their academic qualifications. Can you
provide an example of students, of a student harmed by racial dis-
crimination in college admissions?

Mr. ZHAO. Sure. Just this week, we received a complaint from
outstanding student—He has a talent in programming. You know,
everybody says that computer science is the future for the 21st cen-
tury. He was hired directly from high school by Google but rejected
by 16 of American’s top schools like MIT, CMU, and he has out-
standing credentials, academic performance. He also started up a—
startup. He won the finalist of major global programming competi-
tions.

I want to say it is a shame, you know, our colleges should wel-
come him because we have STEM talent shortage in this country.
It is appalling for the colleges to ignore this kind of talents. He al-
ready filed a civil rights complaint 2 days ago. I hope that the U.S.
Congress will support his equal treatment complaint.

Chairman OWENS. Thank you. I would like to now recognize Mr.
Takano.

Mr. TAKANO. Thank you, Mr. Chairman. Mr. Zhao, I want to un-
derstand more about your definition of meritocracy in college ad-
missions. I am speaking in the context of liberal arts under-
graduate programs. You seem to want to return to a heavy reliance
on standardized testing for admissions decisions, as a fair and a
reasonable approach. Am I correct in that?

Mr. ZHAO. No. Actually, I support holistic evaluation, but it
should be based primarily on objective like measurement, like
standardized testing plus like leadership, other things. Very impor-
tantly educational——

Mr. TAkaNO. Okay, thank you. Thank you for your response.
How much would you weight standardized testing in the process?

Mr. ZHAO. It depends on the educational program. For example,
for STEM education, that would be weighted

Mr. TAKANO. Sir, sir, just—I want to confine our conversation to
admittance into liberal arts institutions such as Harvard, a liberal
arts undergraduate. I mean that is an important part of our edu-
cational system. How much would you say Harvard would be al-
lowed to weight or should weight standardized testing?

Mr. ZHAO. I think it would be a major criteria

Mr. TAKANO. Major criterion. Would that be more than 50 per-
cent of the weight, less than 50 percent?

Mr. ZHAO. I do not have the number for that, but we should:

Mr. TARANO. I think it is fair to say that you would weight, your
emphasis is on objectivity. We know that grades can sometimes be
subjective, dependent on what school that the grade may or may
not. Would you—is it fair to say you would weight the testing as
more than 50 percent?

Mr. ZuAo. No.




78

Mr. TAKANO. No?

Mr. ZHAO. For liberal arts, probably not that high. For STEM
education, it should be very important.

Mr. TAKANO. Okay. We are not talking about STEM education.
We are talking about a liberal arts undergraduate program.

Mr. ZHAO. Yes.

Mr. TAKANO. What is fair in that case?

Mr. ZHAO. Sure. I agree, it should not be weighted more than 50
percent——

Mr. TAKANO. More than 50 percent, thank you. More than 50
percent. That would mean that students that score the highest
should be given greater preference. People who score in the top dec-
ile, you would say that is a fair system?

Mr. ZHAO. I support a holistic evaluation.

Mr. TAKANO. Can you answer? Holistic. Your definition of holistic
means that more than 50 percent be weighted——

Mr. ZHAO. No, no, no. I did not say “more than.” I said it could
be less than 50 percent for liberal arts. I believe for STEM edu-
cation——

Mr. TAKANO. Okay. Well, so it could be less than 50 percent for
liberal arts.

Mr. ZHAO. Yes.

Mr. TAKANO. Other, other criteria. What other objective criteria
are there? Grades, would you say, are objective?

Mr. ZHAO. Grades, yes. Grade is not consistently across the
board.

Mr. TAKANO. That is right, that is right. How would you measure
leadership ability?

Mr. ZHAO. Leadership can be measured by student—like take
leadership roles in different clubs. It depends. If you say—manage-
ment, absolutely it should be important. But if say, like

Mr. TAKANO. Would you say it is difficult to measure leadership
objectively through some measure? Is there an objective measure
for leadership.

Mr. ZHAO. No. That is why——

Mr. TAKANO. I would conclude sir, that you really think that—
you say several times that we need to return—actually, you criti-
cize the fact that you say over 1,000 universities dropped the re-
quirement for students to take an objective, standardized test, and
you say this—you give that reasoning. You attribute that to the
fact of the COVID-19 pandemic and George Floyd’s tragic death.
Do you think that George Floyd’s death caused the universities to
drop objective?

Mr. ZrAO. No.

Mr. TAKANO. You stated, you say in the wake, I am quoting, “In
the wake of COVID-19 and George Floyd’s"——

Mr. ZHAO. The advocates took advantage of that. The advocates
of racial equity took advantage of that.

Mr. TAKANO. Well, my recollection is that the universities could
not rely on the SAT because the tests could not be administered
because of, you know, the proctoring and large numbers of students
taking these tests was a danger to public health.

Mr. ZHAO. Yes, but it is time to restore that.
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Mr. TAKANO. You, but you want to attribute it to George Floyd’s
death. That is kind of a curious thing.

Mr. ZHAO. No. I said that advocates took advantage of that.

Mr. TARKANO. Well, it is curious that you would say that George
Floyd was—his death was the reason why universities

Mr. ZHAO. No, I did not say that. Advocates of racial equity, you
know, took advantage of that.

Mr. TAKANO. You actually say it. It is in your testimony, sir. It
is in your testimony. I want to point that out to you. It is in your
testimony. Well, you know, there is many—it is more questions I
would like to ask, but I do not think you are being completely gen-
uine in your answer about how much you would rely on an objec-
tive quote-unquote, measure, quote-unquote “an objective measure”
such as standardized testing in the admissions process.

Mr. ZHAO. I was saying it would be part of a measurement——

Mr. TAKANO. I yield back, Mr. Chairman.

Mr. ZHAO. It depends on the educational program, should give
different rate, weight based on the educational program.

Mrs. Foxx. The gentleman’s time has expired. Mr. Grothman,
you are recognized for 5 minutes.

Mr. GROTHMAN. First of all, I would like to thank all of you for
being here today. I want to explore a little bit what is behind this
drive for so-called diversity or this tremendous obsession with
where one’s ancestors come from. As I understand it, and we can
ask really either one of you here, as I understand it, the drive for
diversity is based on forms that people fill out as to what their an-
cestry is.

For example, I have a Peruvian grandmother and was raised in
a northern suburb here. I could fill out a form and say I am so-
called Hispanic; correct? For the purposes, for diversity purposes I
would be labeled Hispanic; correct?

Mr. ZHAO. Who did you ask? I am sorry.

Mr. GROTHMAN. Okay. We are here talking about diversity, and
that diversity is defined ethnically, okay, on where somebody’s an-
cestors came from; correct?

Mr. ZHAO. Yes.

Mr. GROTHMAN. Okay. Which means, for example, that if I apply
to college and I have a grandmother who was from South America,
I could check on the form that I am Hispanic; correct?

Mrs. Foxx. Mr. Grothman, I think people are asking to whom are
you addressing your question?

Mr. GROTHMAN. To Mrs. Somin there.

Ms. SOMIN. Yes.

Mr. GROTHMAN. Right, and could you explain to me, because they
say what they are looking for here is diversity. Now, I may have
never been south of the border. I may not know a word of Spanish,
but I am filling out the form that I am Hispanic. What type of di-
versity would I be bringing to that institution, or how would the
fact that I had a Peruvian grandmother give me a different view-
point that would enrich that institution?

Ms. SoMiN. I think you put your finger on something very impor-
tant, which is that universities have tended to emphasize skin color
or ethnic diversity over true diversity of thought.
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Mr. GROTHMAN. Is there any diversity there at all? I mean that
is what I do not understand. If I have a Peruvian grandmother who
for all I know died before I was born, the whole edifice is built on
the idea that therefore I am going to bring a different viewpoint
or something to the university.

Ms. SoMIN. I agree that it is very concerning, that many univer-
sities seem to have relied on crude stereotypes, rather than looking
at true individuality and at the full depth of an individual’s experi-
ence in what they cast as diversity. Universities should care about
individuals and individuality, rather than reducing students to
their ethnic or racial identities.

I am glad the Supreme Court ruled the way it did, so that we
can get back to a focus on treating individuals as individuals.

Mr. GROTHMAN. Okay. Elizabeth Warren, when she wanted to
become a professor at Harvard it was, she claimed that she was ap-
parently partly Native American, apparently on the idea that
therefore she would bring a different viewpoint to the faculty
lounge. Could you even imagine wildly why she would—she would
get preferences for that job based on presumably a different view-
point in the world or something that she would know that other
students would not know?

Ms. SOMIN. I am not familiar with the details of how Senator
Warren views her identity. However, I agree that it is concerning
that these preferences tend to reduce individuals to stereotypes,
rather than looking at the full range of what they bring to the
table as individuals.

Mr. GROTHMAN. Is anybody that you know in their own life,
when they have to make own hiring decisions, a doctor, a dentist,
an accountant, anybody, take into account people’s ethnic back-
ground or even ask what their ethnic background is?

Ms. SoMiIN. I agree that that would be unusual, and that for
many individuals, individuals that value competence or what they
bring to the job in their role as doctor or dentist, rather than racial
stereotypes.

Mr. GROTHMAN. Mr. Squires, could you comment on that, I mean
this idea that somebody’s view of the world is based on where their
ancestors came from and that they’re a monolith? Could you, could
you comment on that?

Mr. SQUIRES. Sure. I mean it is unfortunate that we have taken
that perspective. This is one of the reasons why I believe quite
frankly many black conservatives are easy targets in the media, is
because the moment they say things that sort of the progressive
left don’t agree with, that they are attacked.

Mr. GROTHMAN. Is that part of the problem too? Is this a pretext
design to force people of a certain ancestry to allow them to be pro-
moted based on their ideology? I mean I can think of an example
that I have heard of in my own life in just employment, where
somebody was—a person of color let us say, and they were there-
fore educated, that they should have a certain viewpoint because
they are of that ancestry. Is that part of the motivation here?
Quick, a very quick quick answer.

Mr. SQUIRES. I will say this in general. I do not define diversity
as having people of different skin colors who all think the same.
To the extent that postsecondary institutions want to promote di-
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versity, I think diversity of ethnic background is fine, diversity of
region. It is particularly diversity of thought.

I think those should be their goals, and not just the color com-
position in the classroom.

Chairman OWENS. Thank you. I would like to now recognize Ms.
Jayapal.

Ms. JAYAPAL. Thank you, Mr. Chair. Race-conscious admissions
was a critical tool for diversifying classrooms, for reducing racial
bias and addressing racial disparities in enrollment for students of
color. Right wing activists unfortunately waged a decades-long
challenge to the use of race, and unfortunately, they succeeded
when the Supreme Court struck down this tool for achieving di-
verse classrooms by ending race-conscious admissions policies.

My home State of Washington has had its own affirmative action
ban unfortunately since 1998, restricting public colleges in consid-
ering race as an admissions factor. Despite the ban, half of Wash-
ington public college students are of color, and just as diverse as
their private college counterparts.

One way that our Washington public colleges did this is through
their guaranteed admission policy. These policies promise seats to
eligible students from local high schools if they meet grade or other
academic requirements. It is not unique to my State. Colleges
throughout the country have adopted similar policies without
standardized testing requirements.

Mr. Hinojosa, there may not be a policy that could help achieve
racial diversity as the same level that race-conscious admissions
has, but why are policies that eliminate reliance on testing helpful
in diversifying student bodies?

Mr. HiNOJOSA. Thank you, Congresswoman. First, you have to
know a little bit about standardized testing, right? They are incred-
ibly biased instruments. They were started way back based on eu-
genic science, you know, which has obviously been dismissed by the
scientific community.

They are poor predictors of college success and college readiness,
so there is no real connection to that, and they are basically or es-
sentially your test score is predicted based on your zip code and the
quality of education that you have received or your socioeconomic
status, I should say, rather than any other quality that an appli-
cant would cover.

I think it is imperative that universities, especially in light of the
ban, which is always been followed with substantial drops in stu-
dents of color, that they consider race-neutral alternatives as those
in Washington, you know, because those are trying to take stu-
dents for where they are coming from the high schools.

There are lots of inequality still in K-12 education within, across
all states, and I think it is imperative that they look to solutions
that allow students to still show up with their talents and experi-
ences and the like, and not just reduce them a single test score,
as though that tells something about their talents.

Ms. JAYAPAL. Very important. You know, it is interesting, but
guaranteed admissions have even shown to help students graduate
debt free. For example, Washington State University has a guaran-
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teed admissions policy, and their low-income students can attend
tuition free with our Washington college grant.

Supporting students in that way I feel like should be non-par-
tisan, should be bipartisan, but instead the same right-wing orga-
nizations behind the affirmative action decision have also waged
attacks against guaranteed admissions. They claim it could be a
form, get this, of race-based discrimination. Are you aware of any
of these policies considering race as an admission factor?

Mr. HINOJOSA. Absolutely not. I mean whether or not there are
intentions to further diversity across socioeconomic status, across
first generations, across language, etcetera, there are lots of quali-
ties that even rural communities as well. I am most familiar with
Texas’ Top Ten Percent Plan, because I was at MALDEF for many
years and worked on both policy and litigation around the Texas
Top Ten Percent, and that has helped improve.

Sometimes it doesn’t work as well. This is how and why univer-
sities need the resources to be able to explore exactly how these
race-neutral alternatives may impact it. These absolutely have
nothing to do with racial discrimination. They are not treating any
individual differently based on their race.

Ms. JAYAPAL. In fact, your witnesses next to you have been argu-
ing for not reducing people down to one factor. Seems like stand-
ardized testing should not be a factor that people get reduced down
to. Alternative admissions policies do not—do not sound like a
veiled racial quota like some on the right allege.

In fact, guaranteed admissions seem to be the same type of race-
neutral policies that these activists claim to want in a postsec-
ondary education. Today, a witness argued that black students are
harmed by policies that promise to uplift them, but instead result
in mismatching them into academically challenging programs.

As selective colleges reflect on their role in ensuring racial rep-
resentation, should they be concerned about creating pipelines for
under-represented students in their competitive programs?

Mr. HINOJOSA. Yes. Absolutely they should. If we are supposed
to think of our universities as engineering, economic opportunity
for all, then those universities need to be open to those students.
The whole mismatch theory has already been debunked by real
science. That soft science has been dismissed repeatedly by peer re-
viewed studies, and really should not be echoed in any chamber.

Ms. JAYAPAL. Real science, what a concept. I yield back. Thank
you, Mr. Chairman.

Chairman OWENS. Thank you. Thank you so much. I would like
now to recognize Ms. Stefani.

Ms. STEFANI. Thank you, Mr. Chairman. The Supreme Court cor-
rectly decided Students for Fair Admissions v. President and Fel-
lows of Harvard College when they held that Harvard College’s ad-
missions did not comply with the principles of the Equal Protection
Clause embodied in the Civil Rights Act.

Now Ms. Somin, previously Grutter v. Bollinger, assumed that
race would be only treated as a plus in the admissions process. We
saw at Harvard that in some cases, this was treated as a minus.
Is this correct?

Ms. SomiIN. Yes.
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Ms. STEFANI. Can you expound upon that?

Ms. SoMIN. Absolutely. When there are only a limited number of
seats available at any given university, it is inevitable that a plus
factor for some students will be a minus factor for others.

Ms. STEFANI. Particularly as a Harvard College graduate, I am
very concerned that in 2013 Harvard’s own Office of Institutional
Research concluded that the university system was indeed biased
with negative effects in the admissions process. Is it a fact, Ms.
Somin, that they buried this report?

Ms. SOMIN. Yes.

Ms. STEFANI. I have concerns in the wake of the Supreme Court’s
decision, in one of the mailings that was sent out to alumni. The
headline was “Harvard United in Resolve in Face of Supreme
Court’s Admissions Ruling.” Do you have concerns about the com-
pliance of the Supreme Court decision at some universities?

Ms. SomIN. Well, I am not familiar with that particular mailing
from Harvard. I have seen similar statements from the heads of
other university officials. In an amicus brief filed in support of the
Coalition for T.J. cert petition, the Cato Institute documented
many such examples of evasions. I am very concerned about lack
of compliance, yes.

Ms. STEFANI. How would you identify potential lack of compli-
ance?

Ms. SOMIN. Statements from university officials would certainly
be concerning. Changes in policy too, that do not seem to make
sense in slight of academic qualifications, but that instead seem
targeted at engineering a particular racial composition I would be
concerned about.

Ms. STEFANI. Mr. Squires, I wanted to turn to you. In your testi-
mony, you mentioned that it is universities themselves that benefit,
not the students, from race-based discrimination. How does Har-
vard and how do other schools actively maintain internal incentives
to keep discriminatory policies in place?

Mr. SQUIRES. Well, what I meant by that is that oftentimes uni-
versities will particularly focus, for instance, on the incoming class,
the freshman class, and talk about how diverse it is. Part of the
reason is because they, they want to receive the social benefits that
come with being able to say, you know, look at all the black and
brown students we have.

Again, there is a lot less emphasis on the graduating class. This
happens oftentimes when individuals will say they are choosing a
particular candidate for a particular position based on race and
sex, and what it does it saddles that person with the burden of feel-
ing as if they are not being judged by their qualifications and al-
lows the person doing the choosing to say how virtuous they are
because of how progressive they are.

Ms. STEFANI. Mr. Squires, how will the end of discriminatory
race-]g?ased admissions help the next generation of college appli-
cants?

Mr. SQUIRES. I think one of the things that it would do is allow
everyone on campus ideally to be able to understand that we are
all here because we are based on the same set of qualifications. I
can guarantee you that if in 2043, the highest-performing students
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on the SATSs in terms of grades were black and Hispanic, no one
on the other side of the aisle would say that too many of them are
going to Harvard and Yale.

If we believe in equality, it has to be equal across the board,
which means everyone has to be judged by the same set of stand-
ards. If we want to consider socioeconomic status, that has to be
the same across the board. What we cannot do is say for one group
of students you can come in at this particular bar, and for another
group of students you have to come in at a much higher bar.

Ms. STEFANI. Thank you. I yield back.

Chairman OWENS. Thank you. I would like to recognize Ms.
Bonamici.

Ms. BoNaMmicI. Thank you, Mr. Chairman. I want to start by just
noting that one of the witnesses contended that although qualified
black applicants at highly selective schools have earned their place,
they are a small number of the total black applicants who are ad-
mitted. I would like to enter into the record an article by Forbes
titled “Black Harvard and Princeton Students Graduate at Higher
Rates Than Their Classmates Overall and Equally at Yale.”

The article highlights Department of Education data that shows
that 99 percent graduation rate for black students at Harvard,
compared to 98 for all students. 99 percent graduation rate for
black students at Princeton, compared to 97 percent of bachelor de-
gree seekers overall, and 98 percent of Yale students graduate
within 6 years, exactly the same for black Yale students. I would
like to enter that into the record, Mr. Chairman.

Chairman OWENS. Yes, with no objections.

[The information of Ms. Bonamici follows:]
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Black Harvard And Princeton
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Than Classmates Overall, Equally
At Yale

Shaun Harper
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I am a diversity, equity and inclusion (DEI) expert
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Black students graduate at rates higher than or comparable to peers from

other racial groups at many ... [+]

The U.S. Supreme Court has ruled race-conscious college admissions policies
and practices unconstitutional. Affirmative Action opponents have long
argued that admitting presumably unqualified applicants of color to highly-
selective institutions sets those students up for failure because they can’t do

the work. If completing a bachelor’s degree is a reasonable measure of whether
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someone has what it takes to succeed in the Ivy League or at another highly-
selective university, then federal data from the three institutions where
admission slots are among the most coveted in the world confirm that Black
students are indeed more than capable and deserving of the opportunities they

earned.

My analysis of statistics from a publicly-available U.S. Department of
Education database reveal that six-year graduation rates (a commonly-used
metric in higher education) for Black students are higher at Harvard and
Princeton than they are for the overall student body. At Harvard, it’s 98% for
undergraduates overall and 99% for Black collegians. It’s also 99% for Black
students at Princeton, compared to 97% of bachelor’s degree seekers there
overall. Additionally, 908% of Yale students graduate within six years — the

percentage is the exact same for Black Yalies.

Brian Peterson, a Black man, earned a bachelor’s degree in engineering as well
as a master’s degree and a Ph.D. in education, all from the University of
Pennsylvania. “Nothing about these graduation rates surprises me,” says the
three-time Ivy League graduate who now directs Penn’s Black Cultural Center
and teaches in Africana Studies and Urban Studies. “Black students
understand the landscape when they apply, they build community, and they
tap into their resources. They’ve also had to prove their brilliance time and

again, and are aware that they’re representing more than themselves.”

Princeton, Yale, and Harvard aren’t the only highly-selective institutions that
have achieved similar results. At Cal Tech, 100% of Black students graduated
in the most recent cohort for which data are available, compared to 94% of

students overall. The University of Chicago, Johns Hopkins University, Case
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Western Reserve University, and Wake Forest University are other highly-

selective privates from which Black students have graduated at higher rates.

Additionally, graduation rates are exactly one percentage point lower for Black
undergraduates than for students overall at Columbia University, NYU, Emory
University, Vanderbilt University, and Boston University. For private
institutions ranked among U.S. News & World Report’s Top 20 National
Universities, the average graduation rates are 93% and 95%, respectively, for

Black collegians and for students overall.

DeAngela Burns-Wallace is a Black woman who’s earned a bachelor’s degree
from Stanford, a master’s from Princeton, and a doctorate from Penn. She also
spent five years as Stanford’s Assistant Dean of Undergraduate Admission,
and now serves on the University’s Board of Trustees. Her doctoral
dissertation was on the racialized experiences of professionals of color who
work in college admissions offices. She’s one of our nation’s most respected

college access leaders.

“It is critical to understand that highly-selective institutions recruit students
who not only excel academically, but also demonstrate intellectual curiosity,
leadership, and bring rich perspectives,” Burns-Wallace notes. “This is true of
everyone they admit, including students of color. These particular institutions
are good at holistically identifying the best, brightest, and next generation of
thinkers from diverse backgrounds.” Given this, Burns-Wallace says she isn’t
at all surprised that Black undergraduates complete degrees at rates that
exceed or are comparable to their peers from other racial groups at highly-

selective universities.

The Ivies and research universities like Stanford aren’t our nation’s only

highly-selective postsecondary institutions. U.S. News annually produces a
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separate rankings list comprised of 210 small liberal arts colleges. The average
acceptance rate among the Top 20 is 13%. On average, 90% of Black students
graduate from those colleges within six years, compared to 92% of students
overall. Swarthmore, Wesleyan, Barnard, Haverford, Claremont McKenna,
and Bryn Mawr are among the many elite liberal arts colleges from which
Black students graduate at rates higher than or exactly equal to their

classmates overall.

In 1835, Oberlin became the first college in America to openly admit Black
students. Today, Carmen Twillie Ambar — a Black woman with degrees from
Georgetown, Princeton, and Columbia — serves as its 15th president, and Black
students graduate from the prestigious liberal arts college at one percentage

point higher than students overall.

“These numbers support what many admissions professionals and social
scientists know about elite selection: that many minoritized applicants come
with skills, dispositions, and attitudes that make them more successful, not
less, than the average applicant,” contends University of Southern California
Professor Julie Posselt, author of an acclaimed Harvard University Press book
on graduate admissions. “We see this in education and the labor market alike,”
Posselt adds.

Alta Mauro, Harvard’s Associate Dean for Inclusion and Belonging, knows
firsthand that Black students who are admitted there can and almost always
do succeed — they just have to be afforded the opportunity. “It is important to
differentiate between a competence gap and an opportunity gap,” she insists.
“To say that Black people are less capable of thriving academically is an oft-

refuted falsehood. Being expected to overcome opportunity gaps is a reality for
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too many Black students; and a reflection of racial and economic inequities

that are uniquely American.”

It’s worth noting that most undergraduates at highly-selective private research
universities and liberal arts colleges graduate within four years. There possibly
could be racial inequities in four-year graduation rates at some of these.
schools; the federal database I used for this article reports six—yeaf bachelor’s
degr‘éek attainment numbers, which is the widely-accepted standard in‘higher
education research and policy analyseé. Regardless of whether it takes them
threé, four,‘ five, or six years to complete, millions of Black studernts have
proven that they are absolutely ¢apable of sﬁcceeding in classrooms and

graduating from elite institutions..
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Ms. BoNaMmicl. Thank you. Mr. Chairman, our Nation’s colleges
and universities play a key role in preparing people for the jobs of
today and the jobs of the future. They are an important part of pre-
paring, for example, the highly qualified workforce we need to
maintain our Nation’s technological leadership and advance our na-
tional security interests.

In all of these areas, we benefit from the multiracial and multi-
cultural student population that brings a wide range of perspec-
tives and life experiences, including at elite colleges and univer-
sities. In fact, Chief Justice Roberts noted this in his point in the
opinion in Students for Fair Admissions, saying that race-based ad-
missions programs at military academies could further compelling
interest at such academies.

Mr. Zhao, do you agree that there are a range of factors to con-
sider in advancing the United States national security interests
and its global economic and technological leadership, including pre-
paring a workforce that reflects our Nation’s racial and ethnic di-
versity, and that is a yes or no question?

Mr. ZHAO. I think No. 1, colleges should promote the diversity of
ideas, right. Students benefit from that. Also, our Nation would
benefit recruiting the best and brightest, and give them best edu-
cation.

Ms. BoNaMicl. Yes. I am going to reclaim my time, and I just
want to enter into the record again, Mr. Chairman, an excerpt from
an amicus brief submitted in the case by major American compa-
nies, including American Airlines, GE, GM, Intel, Johnson and
Johnson and others, titled “American businesses rely on univer-
sities to create a pipeline of diverse leaders, equipped with the
skills to thrive in the global marketplace.”

Chairman OWENS. No objection.

[The information of Ms. Bonamici follows:]
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Stephanie Tonneson, Has Corporate America Reached
a Diversity Tipping Point?, ZoomlInfo (June 23,
2020).16 These investments underscore the critical
importance of racial and ethnic diversity to the
American business community.

II. AMERICAN BUSINESSES RELY ON
UNIVERSITIES TO CREATE A
PIPELINE OF DIVERSE LEADERS
EQUIPPED WITH THE SKILLS TO
THRIVE IN THE GLOBAL
MARKETPLACE

While the benefits of diversity are real and
tangible—and corporate DE&I programs seek to
maximize those benefits—Amici do not recruit
applicants in a vacuum. To succeed, these DE&I
efforts depend on university admissions programs
that lead to graduates educated in racially and
ethnically diverse environments. Only in this way
can America produce a pipeline of highly qualified
future workers and business leaders prepared to meet
the needs of the modern economy and workforce. This
tradition of using education as an engine of economic
growth stretches back to the Nation’s great land-
grant institutions.!” It is equally important today to
sow the seeds for business leadership, engineering
expertise, innovation in computers and technology,
sophisticated consultants, vibrant service industries,

16 https://zoominfo.medium.com/has-corporate-america-rea
ched-a-diversity-tipping-point-fabe8ff6f07c.

17 Genevieve H. Croft, Cong. Research Serv., No. R45897,
The U.S. Land-Grant University System: An Overview (2019);
Scott Key, FEconomics or FEducation: The Establishment of
American Land-Grant Universities, 67 J. Higher Ed. 196, 198-
99, 216 (1996).
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and much more. Only through an integration of
America’s educational pathways with the needs of
business can our economy flourish and achieve its
greatest potential.

Specifically, Amici rely on universities such as
Harvard, the University of North Carolina, and a host
of other institutions to provide the highest levels of
educational excellence, which is achieved through a
racially and ethnically diverse environment. A
university education drives today’s economy:
approximately half of occupations in the United
States require at least post-secondary education. See
Elka Torpey, Projected Openings in Occupations That
Require a College Degree, U.S. Bureau of Labor
Statistics (Sept. 2021).18  And Amici depend on
universities to ensure that these students are
equipped with the skills to lead in today’s increasingly
diverse and globally interconnected workplaces,
markets, nation, and world. Empirical research over-
whelmingly supports the conclusion that diverse
university environments promote the cognitive
growth and leadership skills that are highly valued by
Amici and across the American economy. Prohibiting
universities nationwide from considering race among
other factors in composing student bodies would

18 https://www.bls.gov/careeroutlook/2021/article/projected-
openings-college-degree. htm; see also Nat'l Ass'n of Colleges &
Employers, 2019 Recruiting Benchmarks Survey Report Execu-
tive Summary (2019), https:/maceweb.org/uploadedFiles/files/
2019/publication/executive-summary/2019-nace-recruiting-ben
chmarks-survey-executive-summary.pdf (finding that 58% of all
full-time, entry-level hires of U.S. businesses responding to
survey were recent college graduates).
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undermine businesses’ efforts to build diverse
workforces.

A. Students Trained In Diverse
University Environments Gain The
Skills Needed To Lead In Today’s
Global Marketplace

“[Sltrong  evidence” supports the insight,
confirmed by Amici’s experience, that university
students who study and interact with diverse peers,
and particularly with racially and ethnically diverse
peers, exhibit enhanced cognitive development
necessary for a wide range of skills highly valued in
today’s economy. Nicholas A. Bowman, College
Drversity Experiences and Cognitive Development: A
Meta-Analysis, 80 Rev. Educ. Res. 4, 22 (2010).
Numerous studies have shown that cross-racial inter-
actions and engagement during university contribute
to essential job-related skills and competencies such
as critical thinking, problem-solving, and the ability
to work cooperatively. E.g., Sylvia Hurtado, Linking
Duversity and Educational Purpose: How Diversity
Affects the Classroom Enuvironment and Student
Development, in Diversity Challenged: Evidence on
the Impact of Affirmative Action 187, 196-98 (Gary
Orfield ed., 2001).19

Students of all racial backgrounds benefit from

19 See also Thomas F. Nelson Laird, College Students’
Expertences with Diversity and Their Effects on Academic Self-
Confidence, Social Agency, and Disposition Toward Critical
Thinking, 46 Res. Higher Educ. 365, 377-82 (2005); Eric Day
Gurin et al., Diversity and Higher Education: Theory and Impact
on Educational Outcomes, 72 Harv. Educ. Rev. 330, 351-58
(2002).
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diverse university environments. Empirical research
shows that studying with someone from a different
racial and ethnic background improves key
employment-related competencies for all students.
One study found that such experiences benefit
students’ self-reported intellectual and vocational
skills and functioning as a member of the team, with
white students reporting the most pronounced gains
in several key areas. Shouping Hu & George D. Kuh,
Diversity Learning Experiences and College Student
Learning and Development, 44 J. College Student
Dev. 320, 327-32 (2003). Another study found that
attending a racially and ethnically diverse university
significantly and positively correlated to the develop-
ment of post-college cross-cultural workforce compe-
tencies for white students from both segregated and
integrated neighborhoods, and to the development of
leadership skills for white students from segregated
neighborhoods. Uma Jayakumar, Can Higher
Education Meet the Needs of an Increasingly Diverse
Socrety? Campus Diversity and Cross-Cultural
Competencies, 78 Harv. Educ. Rev. 615, 632 (2008).
These conclusions are unsurprising; students drawn
from various racial, ethnic, socio-economic, gender,
and geographic backgrounds—to name a few
elements of diversity considered in a holistic
process—have different lived experiences as
Americans and bring those varied experiences with
them to the classroom and the workplace.

As suggested by the above discussion, though, the
empirical research underscores the specific
importance of racial diversity on university
campuses. Of the various diversity experiences at
universities, interactions with peers of different races
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are more strongly linked with cognitive growth than
are interactions with peers who exhibit other forms of
diversity, “which suggests the particular educational
importance of fostering a racially diverse student
body.” Bowman, supra, at 22. And because college
exposure to diversity has been shown to be more
important than pre- or post-college exposure for
developing pluralistic skills, “the skills of perspective-
taking and conflict negotiation required in today’s
diverse society and global marketplace may best be
nurtured in the college context.” Jayakumar, supra,
at 642.

These studies also confirm that the representation
of racially and ethnically diverse students on
university campuses matters. Empirical research
supports that, for white students, merely attending a
racially and ethnically diverse university correlated
positively with long-term workplace competencies.
Jayakumar, supra, at 632. And even those
researchers who conclude that the quality of
interracial contact on university campuses is most
important acknowledge that representation is
essential to ensuring opportunities for meaningful
cross-racial interaction. Hurtado, supra, at 198; see
also, e.g., Sylvia Hurtado, Univ. of Mich. Ctr. Stud.
Higher & Postsecondary Educ., Preparing College
Students for a Diverse Democracy: Final Report to the
U.S. Department of Education, Office of Educational
Research and Improvement, Field Initiated Studies
Program 23 (2003).

Business leaders and educators alike understand
that diversity in university classrooms facilitates the
development of skills and perspectives necessary to
help workers and businesses succeed. For example,
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leading economist Peter Henry, who, as an
undergraduate student at the University of North
Carolina, Chapel Hill, experienced “first-hand” the
“importance in higher education of exposure to
diversity across many dimensions, including race,”
explained: “Diversity of perspective is not just a nice
thing for companies. [It] is a critical competitive
consideration in the business world .... Building a
diverse classroom experience is how to turn out the
most informed critical thinkers. Classroom diversity
is crucial to producing employable, productive, value-
adding citizens in business.” UNCJA 1580-82.

Confirming the research and views of business
leaders, individual students and alumni in these
cases testified to the importance of racial and ethnic
diversity to their own educational experiences. E.g.,
HJA 938-40, 942, 955-58 (testimony from multiple
students to this effect). As one student put it: “I think
dismantling the race-conscious admissions policy
would really rob students of that critical part of edu-
cation where you learn from and with people who are
different from you and have different experiences
from you.” HJA 971. Another explained, “being
around students from different ethnoracial back-
grounds made me a more critical thinker and a more
independent thinker.” HJA 910.

Accordingly, while Amici value and promote
diversity broadly speaking, they also specifically
value on-campus experience with racial diversity.
Such experiences promote cognitive growth and help
develop the skills needed to thrive in the modern
American economy.
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B. American Businesses Work Hand-
In-Hand With Universities To
Recruit Next Generation Business
Leaders

As university students prepare to graduate and
enter the workforce, American businesses collaborate
with universities to recruit talent that will help those
businesses succeed. Business recruitment on
university campuses is widespread. A 2019 survey of
275 firms across many industries found that more
than 75 percent conducted on-campus interviews, and
nearly 60 percent of full-time entry-level college hires
were initially interviewed on campus. Russell
Weinstein, Employer Geography, Campus Recruiting,
and Post-Graduation QOutcomes, Natl Assn of
Colleges & Employers (Nov. 1, 2019).2° And of course,
companies hire many additional recent college
graduates through other recruiting methods.

Businesses rely on university relations and
recruiting to promote the diversity of their talent.
When selecting target universities at which to recruit,
employers cite the diversity of the student body along
with other considerations such as the quality of the
individual academic programs. Nat'l Ass’n of Colleges
& Employers, 2019 Recruiting Benchmarks Survey
Report Executive Summary (2019).21 In a 2021 survey
of American businesses, 88.4% of employers reported

20 https://www.naceweb.org/job-market/trends-and-predicti
ons/employer-geography-campus-recruiting-and-post-graduatio
n-outcomes (citing National Association of Colleges & Employers
2014 reporting).

21 https://www.naceweb.org/uploadedfiles/files/2019/public
ation/executive-summary/2019-nace-recruiting-benchmarks-su
rvey-executive-summary.pdf.
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formal diversity recruiting programs at universities,
up from 56.3% in 2016. Kevin Gray, Formal Diversity
Recruiting Efforts Climb Among Employers, Natll
Ass’n of Colleges & Employers (Mar. 7, 2022).22 And
a separate study of American employers found that in
the one-year period from mid-2020 to mid-2021, more
than two-thirds of respondents reported increasing
their investments in wuniversity recruitment of
historically underrepresented groups. Id.

University recruitment programs specifically
designed to recruit candidates of racially diverse
backgrounds have yielded results. One study of 829
midsize and large U.S. firms found that five years
after companies implemented programs focused on
recruiting racially diverse students from universities,
the proportion of Black male and female managers
increased by 8% and 9%, respectively. Frank Dobbin
& Alexandra Kalev, Why Diversity Programs Fail,

22 https://www.naceweb.org/diversity-equity-and-inclusion/
trends-and-predictions/formal-diversity-recruiting-efforts-climb
-among-employers/; see also ForbesInsight, Global Diversity and
Inclusion: Fostering Innovation Through a Diverse Workforce,
https:/images forbes.com/forbesinsights/StudyPDFs/Innovation
_Through_Diversity.pdf (explaining that 52% of global
enterprises responding to survey reported utilizing university or
graduate school diversity associations to recruit talent, which
was the most highly rated strategy); Ronald C. Machen et al.,
Initiatives to Promole Diversily and Reduce Systemic Bias in
Corporate America 5 (Oct. 2021),
https://www.wilmerhale.com/en/insights/publications/20211007
-how-to-advance-corporate-diversity-in-compliance-with-the-la
w-a-toolkit (discussing how strategic partnerships with
educational institutions are “essential to successfully increasing
the rate of Black hires”).
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Harv. Bus. Rev. (2016).23 The Dobbin & Kalev article
also explains that increased recruitment of highly
qualified, racially diverse employees is essential to
achieving reduction of bias among all employees. See
1d. Once businesses recruit more racially diverse em-
ployees, they can then use mentoring and related pro-
grams to enhance employees’ sense of belonging and
inclusion and reduce social isolation and attrition.
Machen, supra, at 7-8. Amici are committed to
continuing and advancing such efforts, and they
require a candidate pool that is both highly qualified
and racially diverse to do so.

ITII. THE BUSINESS COMMUNITY’S
EXPERIENCE DEMONSTRATES THAT
DIVERSITY REMAINS A COMPELLING
INTEREST

Amici’s experience demonstrates that educational
diversity remains a compelling interest. Petitioner’s
arguments are inconsistent with this experience and
the research that supports it.

For instance, in an attempt to downplay the
importance of student-body diversity, petitioner
cabins its value to in-classroom benefits such as
“livelier classroom discussions.” Pet. Br. 51.
Although such immediate on-campus educational
benefits are an important part of the compelling

23 https://hbr.org/2016/07/why-diversity-programs-fail (ex-
plaining why interventions such as targeted college recruitment,
mentoring programs, intergroup contact, and social
accountability successfully increase diversity in business); see
also Machen, supra at 7-8 (explaining that recruitment,
mentoring, and accountability are central to promoting diversity
and reducing systemic bias in corporate America).
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Ms. BoNawmicl. Thank you, Mr. Chairman. Mr. Zhao, in your
written testimony, you mention your concerns with unfair admis-
sions practices such as legacy preferences, and I am glad we share
that concern. You also mentioned that legacy preferences are driv-
en by, and I quote, “racial equity ideologies.” Are you aware that
legacy students are disproportionately white; for example, seven in
ten at Harvard? That is a yes or no question.

Mr. ZHAO. That is a historic fact, I believe.

Ms. BoNnamicl. Okay, thank you. I want to followup on Mr.
Takano’s line of questioning, Mr. Zhao, because you discuss
meritocracy several times. In your testimony, you talk about restor-
ing meritocracy and do not destroy meritocracy. You appeared to
define that meritocracy based on test scores and grades.

The dictionary definition of meritocracy means based on ability
and talent rather than wealth or social position. I submit that
many people have tremendous ability and tremendous talent and
potential and might not have high test scores or high grades. It
seems like it is sort of counter to what you are saying, and I whole-
heartedly reject the notion that meritocracy and racial diversity are
somehow exclusive.

Saying so is really tantamount to claiming that black and brown
students are not academically talented enough, or as Mr. Squires
claimed, mismatched. Now that view, that view ignores a whole
range of assets, experiences and perspectives that black and brown
students bring to our Nation’s colleges and universities. In fact, do
you know what the PISA scores are, international test scores?

Mr. ZHAO. Yes. I think Congresswoman, you misinterpret my
statement. I was saying, you know, the test score should be one of
the key criteria, not the whole——

Ms. BoNaMiICI. Yes. I understand that that is what you are say-
ing. I am reclaiming my time, and I just want to note—I am re-
claiming my time, Mr. Zhao. I just want to note for the record that
in country with high PISA scores, like China, South Korea and
Singapore, they are pretty low on entrepreneurial skills.

In the United States, where we might on PISA scores have lower
test scores, we have higher confidence and entrepreneurial skills.
I think that is important to keep in mind.

Real quickly Mr. Hingjosa, based on your understanding of the
Supreme Court opinions, would targeted outreach and recruitment
policies and other policies that are outlined in the recent joint guid-
ance from the Department of Education and Justice run afoul of
the opinion, as some of my colleagues have claimed?

Mr. HINOJOSA. Are they prohibited?

Ms. BoNnaMmicl. Are they—would they run afoul of the opinion.

Mr. HINOJOSA. Absolutely not.

Ms. BoNamict. All right, thank you, and I appreciate that, and
I am just about out of time, so I yield back. Thank you, Mr. Chair-
man.

Chairman OWENS. Thank you so much. I would like to now rec-
ognize Ms. Foxx, Dr. Foxx.

Mrs. Foxx. Thank you, Mr. Chairman. Thank you for leading
this hearing today. For far too long, college admissions have pitted
students against students based on race. This is undoubtedly a
great stain on our postsecondary education system.
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Today should be a day when this Committee can look forward to
a brighter future for all students. I am most encouraged by univer-
sities that have committed to change, and am proud that the Uni-
versity of North Carolina-Chapel Hill has chosen to look forward.

On the day of the Supreme Court’s decision, UNC Chancellor
Kevin Guskiewicz shared with UNC campus community “we will
follow the Supreme Court’s decision in all respects. That means
race will not be a factor in admissions decisions at the university,”
and did not stop with just words.

UNC is educating undergraduate admissions officers on the new
legal standard. The university has reviewed admissions applicants
for graduate degree programs and the university has made tech-
nology changes, so no one who makes admissions decisions has ac-
cess to applicant’s racial demographic data during the admissions
season. It is my hope that many other colleges and universities are
taking the same step.

Mr. Squires, we know it is important to provide more than just
access to college. Schools should be equally focused on helping stu-
dents complete college. You mentioned in your testimony that high-
ly selective schools use race-based preferences—using race-based
preferences run the risk of creating a mismatch between the stu-
dent and the university.

How important is it for a student to be prepared to meet the aca-
demic rigor of a university, and what might a mismatch result in?

Mr. SQUIRES. Well, thank you for that question. It is incredibly
important, particularly in the hard sciences. If you are an engineer-
ing student who comes into a school and let us say you scored a
650 on the SATs in the math portion, a very good score, but your
peers on average scored a 750 and you are in a class that is taught
at 750 speed, Physics or Calculus, you are going to fall behind.

What some of the research has shown is that oftentimes black
students are more likely to major in STEM disciplines at selective
schools and then—but also more likely to switch out of those ma-
jors. Mismatch is an issue, but I want to say something really
quick.

I think part of the problem is that we have adopted in this coun-
try a college or bust, and particularly an Ivy League or bust atti-
tude that makes people believe that if you do not attend college or
an Ivy League institution, that you know, to some extent you are
wasting your life.

I think that is the wrong way to go about talking about higher
education. Again, regardless of what school we are talking about or
what institution we are discussing, at the end of the day the ad-
mission standards should be consistent across the board, and not
based on a person’s skin color or ethnic background.

Mrs. Foxx. Well, thank you very much for that. Ms. Somin, do
you have anything to add to that?

Ms. SomiN. I thought Mr. Squires gave a very nice summary of
the basic concept, and how it applies in the engineering area. I
would add that there has been similar empirical work showing mis-
match effects in law and on law students eventual ability to pass
the bar exam.
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There has been further work conducted by Eleanor Barber, show-
ing that it affects minority students’ ability to obtain graduate de-
grees and go into careers in academia. Finally, I would add that
there is nothing that is unique about mismatch effects to the racial
context.

When Peter Arcidiacono and his colleagues at Duke University
were studying mismatch, they found that students who received
legacy preferences in admissions also tended to drift away from
science and engineering because they tended to come in with lower
average academic credentials than their peers.

This is not about race. This is about differences in preparation,
affecting your likelihood of success in a particular curriculum.

Mrs. Foxx. Well, thank you very much for adding that about the
legacy admissions. I think that is useful. Mr. Zhao, you talked
about how you lived your American dream. You have worked tire-
lessly to represent AACE’s mission to achieve equal education
rights for Asian Americans. Why is this mission still important
today, even after the Supreme Court’s decision against race-based
preferences in admissions?

Mr. ZHAO. Yes. It is very important that we notice, like U.S. De-
partment of Justice and Education issue the guidance that even en-
courage the continued use of race and proxies at the national level.
In California, the Democrats have reintroduced AC, ACA-7, try to
reintroduce race back in the admission of the California school sys-
tem. As Ms. Somin mentioned, in high schools around the country,
they have assault on the meritocracy to cancel the admission test
for Thomas Jefferson—exam schools.

Basically unfortunately, the advocates of the, you know, racial di-
versity and the diversity, they have not given up. We have to con-
tinue on this fight.

Mrs. Foxx. Thank you, Mr. Zhao. Thank you, Mr. Chairman.

Chairman OWENS. Thank you so much. I would like to recognize
now Dr. Adams.

Mrs. ApAMS. Thank you very much and thank you all for your
testimony. Mr. Squires, you stated in your written testimony that
the highest performing black applicants at Harvard have close to
a 60 percent chance of being admitted and for black legacy stu-
dents, that number rose to 99.

When you are talking about high performance students, are you
referring to their test score and the grades for admittance?

Mr. SQUIRES. Yes. That was in reference to how Harvard cat-
egorizes and breaks down the scores of students by decile. I was
talking about the ninth and tenth decile. They, they use test scores
and grades, correct.

Mrs. Abams. Okay. I just want to just note that because a stu-
dent is not “high-performing,” and when we are talking about af-
firmative action, it does not mean that they do not deserve the
chance to have access, and that is really what affirmative action
provided for these young people.

Let me move on. Doctor or Mr. Hinojosa, the media has por-
trayed the holding in this case to be that affirmative action has
completely been overruled. Some of the witnesses here have inter-
preted the opinions holding to be even broader, eliminating any
consideration of race in higher education at all.
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Your oral testimony gave us your legal take on the Court’s hold-
ing. As an advocate who represented UNC student intervenors at
the Supreme Court, what does this holding mean to those students
and to their interests at UNC?

Mr. HINOJOSA. It means that racial equity still matters in Amer-
ica. We hear about lots of testimony here today about individuals
being treated individually. For 300 plus years, individuals were not
treated individually, and those people were black, Native Amer-
ican, brown students among others, even Asian American students
for far too long, and they should have opportunity.

Just because you cannot consider race, so let us remember, the
decision says that the way that Harvard and UNC considered race
was unlawful. It does not mean that you still cannot pursue diver-
sity in its broader breadth, including racial diversity, through race-
neutral means. What they were concerned, and Chief Justice Rob-
erts was specifically concerned with, was a student getting an auto-
matic bump just because of their race.

That actually was not really happening in many places, not even
at Harvard and UNC if you look at the real record, but that is
what they suggest, you know, are these race-based considerations.
For the students, it means having all their talents, all their experi-
ences fully evaluated and them being able to express this in their
applications and have that fully considered, and they should not be
censored.

Mrs. Apams. Okay, I agree. You stated also, that increased fund-
ing levels for historically black colleges and universities, HBCUs,
Hispanic-serving institutions, tribal colleges and universities, Asian
American and Pacific Islander institutions, that they may see a
dramatic increase in applicants and admitted students who are no
longer able to gain admission into colleges and universities that se-
verely restrict the use of race.

Can you talk a little bit more about the impact that restricting
the use of race in admission will have on these institutions, and
the ways in which these HBCUs, HSIs, TCUs can prepare the uni-
versities for the influx of applications?

Mr. HINOJOSA. Sure. Typically, what follows bans on affirmative
action, we know this from Oklahoma, Michigan, California, Texas
back in 1997, you have large dips in under-represented students of
color. Some of that is because students are no longer applying to
universities, because they do not feel like they might not get it, so
they are undermatching themselves to other institutions.

Others want to feel more welcome, and they may not feel as wel-
comed at certain universities, especially State flagships and other
universities as well. It is imperative that HBCUs and other institu-
tions that you named, and we name in our report, they are going
to be experiencing a large influx of applications from students who
want to go there for lots of incredibly important reasons.

They are incredible institutions and show a lot of promise. They
will increase with the applications they receive because students
are not applying to other colleges that they may end up applying,
but instead apply to HBCUs and the like.

Mrs. ApaMms. Okay. Just quickly, how can admission officers com-
ply with both the SSFA holding and Title IV?

Mr. HINOJOSA. The holding in what?
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Mrs. Apams. The SSFA holding and Title, Title VI? Are there
any strategies that—or policies that can widen this area for them?

Mr. HINOJOSA. Yes. We have many of those in our written testi-
mony, and the Department of Education/Department of Justice also
lists a number of options. The door is not completely closed to en-
suring equal opportunity for all.

Mrs. ADAMS. Thank you. I am out of time. Thank you, I yield
back.

Chairman OWENS. Thank you. I would like to recognize Mr.
Good.

Mr. Goop. Thank you, Mr. Chairman. Thank you to all of our
witnesses. Mr. Zhao, a review of the 65 universities that are in the
so-called Power Five athletic conferences found that the typical in-
stitution has 45 DEI staff members on its payroll. 45 of the typical
Power Five institutions, which is four times the typical number of
employees devoted to supporting students with special needs.

By the way, colleges are increasingly offering, as you know, DEI
programs of study for students. Given this growing number of DEI
offices and positions on campus, how might that impact discrimina-
tion in other aspects of campus life?

Mr. ZHAO. I want to tell you, China, in China it has been similar
since the Cultural Revolution. Colleges and institutions established
revolutionary committees to distract the institutions, right? We, I
think all, you know, in educational institutions, should be going
back to its basics. Its goal to really educate, to make sure the best
and brightest, and provide the best education, instead of like, you
know, promoting some ideology. That is my take on that.

Mr. Goop. Focus on education, academic excellence. Is there any
return on investment for this spending on DEI positions besides
raising tuition costs for the university?

Mr. ZHAO. I have not seen that. I have seen more negative im-
pact, just like the revolutionary committee did to China about 50
years ago.

Mr. Goop. Thank you. Mr. Squires, I know this has been talked
about today, but can you just characterize the difference for us
again between equity and equal opportunity? What is the dif-
ference when you use that term “equity” and what the goal of that
is, versus equal opportunity?

Mr. SQUIRES. The way equity is typically used in sort of common
parlance is suggesting that people from all different types of back-
grounds end up in the same place. The actual definition of equity
is the consistent and impartial application of a particular standard.

The equality of opportunity, again to me you are talking about
being able to bring people from different backgrounds, and again,
subject them to the same types of standards. For instance, a city
may say we want to see SAT scores improve. We will provide free
testing at high schools across the city. Those types of things pro-
vide equal opportunities.

Equity is when you turn around on the back end and say, and
again particularly in the college context and say okay, we see that
everyone is not coming in with the same types of score. Now we
are going to socially engineer the demographic balance on the back
end.
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Mr. Goob. I appreciate that, and I would submit that the focus
on equity is perpetuating the harm done from previous years of dis-
crimination and a lack of equal opportunity. Would you suggest
that those who support equal opportunity should also support
school choice?

Mr. SQUIRES. Absolutely. I believe school, education choice,
whether through the expansion of charter schools, vouchers, and
particularly education savings accounts have to be one of the high-
est priorities as we move forward in a world post-preferences.

A lot of people like to talk about race as it relates to higher edu-
cation. Here is how the interaction of race, class, education, and
politics actually works today. Black progressives, particularly poli-
ticians and the media, will rail against school choice on the K
through 12 level, particularly vouchers, oftentimes being supported
by teachers’ unions. They send their own children to private
schools.

Mr. Goob. Right.

Mr. SQUIRES. Right. They summer on Martha’s Vineyard, and
then when it is time to apply to Harvard, they turn around and
cite education disparities in the inner city to justify why their chil-
dren need racial preferences. To me, if anyone wants to talk about
race, education, and outcomes, and they are not for education
choice, I think that is a big problem.

I would submit, I will make a quick policy suggestion for the
Committee’s hearing. I think any elected official, regardless of their
jurisdiction, who stands against school choice should be required to
send their child to the lowest-performing school in their district, be-
cause if the schools are not good enough for your child, then they
should not be good enough for mine neither.

Mr. Goobp. Well said, Mr. Squires, and I encourage everyone on
the Committee to support my Choice Act, which allows Federal dol-
lars to go and follow the child to the educational opportunity of
their choice, the parents’ choice, and particularly obviously for
those who are of lower income.

Last question. Ms. Somin, thank you for being with us today.
Fairfax County in Virginia, the State where I am from, has moved
toward equitable grading. Could you talk briefly about that equi-
table grading and the harm that is being done from that?

Ms. SoMIN. I am not familiar with the policy.

Mr. Goobp. Okay. Well equitable grading is, its stated goal is to
combat institutional bias and eliminate racial disparities in grade
outcomes, and it removes grade penalties for late assignments. I
see I am out of time as well. I yield back, Mr. Chairman.

Chairman OWENS. Thank you so much, appreciate that. I would
like to now recognize Mr. Courtney.

Mr. COURTNEY. Thank you, Mr. Chairman. Mr. Hinojosa, one of
the traditional strengths of our system of law is common law as
well as legislation, is the principle of legal certainty, which is that
to the—it has been expressed is that the law must be accessible
and so far as possible intelligible, clear and predictable.

I mean people rely, in terms of just organizing their lives and
their enterprises, in terms of just having clear signals from courts
and legislative bodies, in terms of following what I think has really
always been a really important and positive principle.
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Your testimony on page five notes that for those who think that
the Court made the admissions process completely race blind, in
fact as you point out, there is language in there that suggests that
there still is under the law the ability to conduct admissions in
terms of how race has affected an applicant’s life, be it through dis-
crimination, inspiration or otherwise.

I have been—I was home in August and talking to some edu-
cators in higher education, as well as, you know, other secondary
school institutions in Connecticut. I have to tell you, the principle
of legal certainty was completely trampled by this Court.

Setting aside all of the political arguments that are here today,
I mean, the fact of the matter is that if you are an admissions of-
fice right now trying to figure out, you know, with this decision
about how to make choices in terms of applications, I mean it is
really almost just chaos in terms of just trying to decipher this.

I mean they are talking about actually bringing on legal counsel
to really screen sort of what the Court actually left them with in
terms of this decision. I was wondering, again I know the DoE is
talking about trying to get some guidance out there.

The fact of the matter is this Court has really left a mess as a
result of this decision, regardless of how people feel about the mer-
its of affirmative action.

Mr. HINOJOSA. Yes, and that mess started with the Court’s own
unjust, tortuous interpretation of the Equal Protection Clause, even
suggesting that Brown v. Board somehow would support excluding
black and brown students, highly qualified black and brown stu-
dents from our Nation’s most selected institutions.

That is sad, you know. I carry a copy of the same pocket guide
that I got from the University of Texas School of Law when I went
there back in the 1990’s, and but what is most troubling about the
more recent opinion is that you have Chief Justice Roberts almost
trying to dictate educational policy.

He is a chief justice. He should limit his opinion to the issues
that are before him, but he did not do that, and he started trying
to write, you know, policy, and which has thrown confusion. It is
been made even worse by organizations like Students for Fair Ad-
missions, suggesting that the whole process has to be race blind.

That absolutely is not. If Chief Justice Roberts, just as an exam-
ple, if Chief Justice Roberts says yes, you can consider race as a
notion of resilience and the like, right, and overcoming discrimina-
tion. How can you talk about racial discrimination, overcoming ra-
cial discrimination and somehow have to divorce race from over-
coming race discrimination.

It does not make sense. When you talk to lawyers, they will tell
you that is what the opinion means, and that is why we have some
chaos that has been created in many board rooms at colleges and
universities, and in K12.

Mr. CoURTNEY. Well again, this seems to be a trademark of the
Roberts court. I mean if you look at the Dobbs decision, I mean it
is the same situation that is happening in hospitals and clinics all
across the country, where OB/GYNs are feeling the need to have
legal counsel to advise them about how to practice medicine, be-
cause again, it is just they created all these cross-currents of pos-
sible criminal liability, as well as professional liability in terms of
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just stepping outside lines that are not clear, in terms of just how
they are supposed to practice medicine.

Again, moving forward though, I mean it is clear that in my
opinion, Congress needs to act to set some clarity, so that we can
again allow our legal system to achieve a goal that has always
been, you know, recognized as essential.

Mr. HINOJOSA. Yes, and we need to make sure that students un-
derstand that their full experiences should be represented, and
that universities shouldn’t shy away from that. In fact, they might
be running afoul of students’ First Amendment and Fourteenth
Amendment rights if they try to censor students’ stories simply be-
cause they'’re related to race.

Chairman OWENS. Thank you. I would like to now recognize Mr.
Moran.

Mr. MoRAN. Thank you, Mr. Chairman. Ms. Somin, I want to
come to you just for a little bit of response for Mr. Hinojosa’s criti-
cism of Chief Justice Roberts. When you look at his writings, and
he said in particular in the most recent opinion, where folks were
talking today in the—about the dissenting opinion, that he said the
dissenting opinion defends “a judiciary that picks winners and los-
ers based on the color of their skin.”

What would be the consequences if our judicial system applies
different laws based on race?

Ms. SoMmiIN. I agree that that would be very concerning. Individ-
uals should be treated as individuals when they come before the
law, and a judiciary that does not do that would be—I would be
very concerned about it.

Mr. MORAN. Last week, the Students for Fair Admissions filed
another lawsuit against West Point Military Academy, that is the
military academy at West Point and the Department of Defense,
citing the military academy’s use of race as a preference in admis-
sions. In fact, West Point publishes racial composition goals for
every class, and these goals are adjusted yearly to reflect enlisted
population.

During the Students for Fair Admissions Harvard and UNC oral
arguments, what was the discussion around the military academy’s
race preferences?

Ms. SoMIN. There was a discussion concerning whether this was
the kind of compelling interest that would evade scrutiny, that
would allow the military academies to use race.

Mr. MORAN. Given the Students for Fair Admissions decision,
how might the courts rule in the West Point Military Academy law-
suit? Do you have an opinion about that?

Ms. SoMIN. The Students for Fair Admissions decisionmakes it
clear that what is known as strict scrutiny applies to the use of
race in admissions everywhere, including the military academies.
Any use of race must serve a compelling interest and must be nar-
rowly tailored to serve that compelling interest. That is, the insti-
tution cannot use race any more than is necessary.

In the military context, what that compelling interest might look
like might look a little different than the civilian context. Nonethe-
less, given the toughness of the standard enunciated in Students
for Fair Admissions, I am skeptical that the military academies
will be able to meet that heavy burden.
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Mr. MORAN. Mr. Squires, I want to come to you now for a few
questions if you do not mind. In an article that you and your col-
leagues from Heritage wrote titled “Created Equal, A Road Map for
an America Free of the Discrimination of Racial Preferences,” it
states “Any racial preferences will provide opportunities for policy-
makers to focus on often-neglected factors that contribute to stu-
dent success.”

My question to you generally is what are those neglected factors
that you were referring to and your colleagues when you wrote that
article?

Mr. SQUIRES. I believe what we were referring to in our special
report that came out after the decision particularly was around
family and family structure, and as I said, the research is conclu-
sive at this point, that children raised in two parent homes by mar-
ried parents tend to do better on a host of educational and social
outcomes, better than any other family arrangement.

For some reason, this is not seen as a priority oftentimes with
respect to our policy, and I think it is something that we need to
discuss more. Obviously we cannot fix this in one particular gen-
eration, but that is part of the reason I talked about the success
sequence, so that children way before they start a family, under-
stand that they have a sense of agency.

If they finish school, get a job, get married before they have chil-
dren, their chances of being in poverty will be in the single digits.
I think it is something that every student should know before they
graduate from high school.

Mr. MORAN. You anticipated my very next question, because I
wanted to raise that quote from your testimony, because it was as-
tonishing to me to look at that and know that that is in fact a great
recipe and a great formula to getting out of poverty, is to stay in
school, to secure stable employment, to get married before you have
children.

Those factors are much more prominent than anything else, and
so that traditional family environment is so important to raise our
kids up and to allow them then to succeed, and to do much better
than we did. That was one of the things as I look back on my up-
bringing, that I credit a lot of where I am today to is

Certainly was not money, certainly was not influence, but it was
the stability and the security of loving parents that guided me
through that time, to understand that my decisions would help me
get further in life by working hard and by serving others and by
instilling good values in me. Would you agree that that is a good
formula ultimately to lead to success in this world?

Mr. SQUIRES. Absolutely. If your child—if the first time your
child is read to is when they start on their first day of kinder-
garten, something has gone wrong, regardless of what skin color
that child is. Home environment matters a great deal as it relates
to education, and I think of my own father, who was the chief edu-
cational officer in our home, who stayed on me consistently because
he refused to allow me to settle for a B+ when he knew that I could
be an A student.

Students need obviously quality schools with dedicated teachers
and administrators, but they also need to have the types of home
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environments that cultivate a sense of wonder and a lifelong love
of learning.

Mr. MoRAN. I love what you just said, and I will yield back by
finishing, by saying this. I started my day out this morning talking
to my first grader and my second grader back home on FaceTime,
getting them to show me the books they had checked out from the
library and talking about their reading levels, and what they need-
ed to accomplish this week in school. It is very important. I yield
back.

Chairman OWENS. Thank you. I would like to now recognize Ms.
Leger Fernandez.

Ms. Leger Fernandez. Thank you so very much, Mr. Chairman
and Ranking Member and our witnesses. In New Mexico in Revo
Mexico, we pride ourselves on our diversity. It is the foundation of
our state’s unique and beautiful culture and actually looked at
across the country as what could a diverse nation look like. Well,
it looks like New Mexico, and we are very proud of that.

New Mexico’s colleges and universities, while they also reflect
that diversity, we have 30 minority serving institutions including
four tribal colleges.

I am here to say it wasn’t always that way. Latino and Native
American communities have to fight for their rightful place in our
higher education system, because we know it is not just how much
love you have at home, it is how much education you can get to
go on and accomplish the things like sitting in Congress.

Under the GI Bill, this is a story I say often, because people do
not think about it when applied to New Mexico. Under the GI Bill,
my father and other Hispanos and Jews could go to our local uni-
versity. Guess what? The white only fraternity barred them,
banned them.

We can see that there has been an indisputable State of mind,
active racism, active discrimination. What happened to that univer-
sity? It became the country’s first university with a Latino presi-
dent at its head, and at UNM, which is our flagship university, it
went and—went from about a 31 to about a 51 percent Latino pop-
ulation in 25 years because they worked at it. They wanted their
universities to reflect their State.

You have to put in the hard work to make sure that our institu-
tions reflect like I like to quote John Adams, in miniature the di-
versity that is our country. That is our Founding Father who recog-
nizes the importance of diversity. We have seen study after study
that economic, education, Democrats, democratic benefits that flow
when you have diversity, that in so many different ways the Su-
preme Court and Students for Fair Admissions v. Harvard ignored
that fact.

I want to thank you, Mr. Hinojosa, for the amazing work you did
to bring those benefits to life. The decision is the decision. There
are those of us who do not agree with it, but we must live by it.
That does not mean that we cannot still work to diversify our edu-
cational institutions.

Can you tell us in Congress what we can do to make sure there
is more diversity at our colleges?

Mr. HiNOJOSA. Yes, and I do want to say I am a New Mexico
State University grad, to go Aggies.
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Ms. Leger Fernandez. Oh, maybe not flagship. One of our impor-
tant universities, how about that?

Mr. HINOJOSA. The other flagship, as we like to say. There are
lots of options for universities, and they have to think of things
comprehensively, right? Affirmative action was never the silver
bullet, right? It was not going to get us where we needed to go.
Again, it was not these automatic admissions. There are plenty of
extremely talented students across races and backgrounds who
have been admitted through affirmative action programs.

Now we do not have that as an option at most universities. We
still have it available at the military academies and possibly others
for other reasons. There are still other opportunities. There are the
analyzing race-neutral programs such as percentage plans that
were mentioned earlier in Washington State.

Students attending their schools should be able to attend their
State flagships. These are State flagships that should be represent-
ative of the State. We are not talking about racial balancing; we
are talking about access in a true democracy. We are talking about
need-based financial aid that needs to be increased considerably,
climate support.

These DEI programs that were mentioned earlier, those are actu-
ally pivotal to providing the support and building a healthy, inclu-
sive climate that does help broaden perspectives across campuses
and the like. There are many things that Congress can do. We have
a lot of options in our written testimony about how Congress can
also help move the bar to ensure that racial equity is not written
out of policy in our universities and institutions.

Ms. Leger Fernandez. In your written testimony that you just
referenced, you also pointed out the importance of Pell grants, be-
cause Pell grants will help students from diverse socioeconomic, di-
verse racial backgrounds but with socioeconomic need access. I
would point out that House Republicans proposed earlier this year
to reduce Pell grant funding by 22 percent.

Imagine that, 22 percent, 80,000 Pell grant opportunities go
away. I am going to have to ask you to perhaps elaborate on that
in writing, because I have run out of time. That is a way where
we are cutting opportunities across our country for our most de-
serving students. Thank you, Mr. Chairman. I yield back.

Chairman OWENS. Thank you. I now recognize Mr. Scott.

Mr. Scorr. Thank you, Mr. Chairman. Mr. Squires, you men-
tioned that race should not be the only measure of diversity. I
think everybody would agree with that.

You want to look at all kinds of diversity. Does the college have
the right to try to have a truly diverse college student, students be-
cause they are going to learn from each other and they are trying
to be prepared for a diverse workforce. Does a college have a right
to try to have a diverse student body?

Mr. SQUIRES. I think colleges have a right to determine admis-
sion standards. Again, I am not opposed to a diverse student body.
I am actually very much in favor of a diverse student body. Again,
part of that may be ethnic. Again, a big part of it is in terms of’

Mr. ScoTT. There is value, there is value to diversity of the stu-
dent body because students are learning from each other, and you
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are not going to learn much from a socioeconomically homogeneous
student body.

Mr. SQUIRES. Well, a selective college has 100 students equally
broken up into black, white, Hispanic and Asian, and all 100 went
to Sidwell Academy. I am not sure how much diversity you are ac-
tually going to get. You may have people who look differently, but
in terms of their life experiences they very much may be very much
the same. I think

Mr. ScotT. They should try to diversify that?

Mr. SQUIRES. What I am saying is people on the outside will look
at say this is very much a diverse class, and what I am saying is
the people will look the same.

Mr. Scort. Okay. You can define diversity, but I think you are
trying to say we should have as diverse as possible. Ms. Somin, you
mentioned that the military academies should be diversified. Can
you show why they need to be diversified and why that argument
would not apply to other colleges?

Ms. SomIN. What I said was that the military, the compelling in-
terest in diversity may look a bit different in the military context
than the civilian context, that said strict scrutiny still applies to
any cases involving the military academies.

I am not certain that the military academies will be able to prove
though that their use of diversity is in fact a compelling interest,
and that the way that they are using race is narrowly tailored to
serve that compelling interest.

Mr. ScoTT. You do not think diversity in the military academies
is a compelling State interest?

Ms. SoMIN. That will need to be developed in the course of litiga-
tion. I agree that whether it is compelling, the analysis will look
a little bit different than in a civilian context. The legal standard
they have to meet is still high.

Mr. ScotrT. If a plaintiff could prove that an admissions test is
in fact discriminatory, should it be allowed?

Ms. SoMmIN. If a plaintiff can prove that a test is discriminatory,
intentionally so, then that violates Title VI and possibly the Con-
stitution at a public university.

Mr. ScoTT. A legacy program where the State like Virginia had
a policy that essentially prevented most African-Americans from
attending predominantly white institutions like UVA and Virginia
Tech, would a legacy program where they would not benefit having
grandparents that went there, should that legacy program with a
discriminatory impact against African-Americans be allowed?

Ms. SoMmIN. Under Title VI, a program has to be intentionally
discriminatory to be prohibited. The plaintiffs or challengers would
have to show that a particular program is intentionally discrimina-
tory.

Mr. Scorr. If it is discrimination but not intentional——

Ms. SoMIN. I would distinguish between programs that have a
disparate impact, that is those that have an adverse effect on a
particular racial group, but that are not necessarily intended to be
discriminatory. Title VI is not a disparate impact statute. It is
what is known as a disparate treatment statute.

Mr. Scortr. Mr. Hinojosa, we know these tests are discrimina-
tory, that legacy is discriminatory, athletic admissions can be dis-
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criminatory. Wealthy donors get in at a higher rate. When people
talk merit, how fair is it to have merit without offsetting all those
discriminatory impacts with affirmative action?

Mr. HINOJOSA. Yes. I think certain parts of America, some of
which are represented here today at the hearing, have such a jaded
view of what meritocracy really is about and what merit is about,
trying to suggest that it is anchored in many of these systemic, op-
pressive barriers such as legacy admissions and such as standard-
ized test scores that really tell you nothing else about students.

They are simply used as barriers to admission, to prevent certain
people, including the black and brown communities, Native Amer-
ican communities, from attending certain universities. It helps
them excuse it and perhaps to sleep a little better on it, suggesting
these are objective.

Mr. ScotT. Sorry. My time is up. Well, you indicated that the Su-
preme Court did allow race to be used to a certain extent. Can you
elaborate on that?

Mr. HINOJOSA. Yes. The Supreme Court held not that affirmative
action itself is completely done away with. Race-based admissions
programs in the way that the Supreme Court suggested that they
are operated, cannot, you know, continue in the way that Harvard
and UNC were doing it.

They can occur still at military academies, because of their na-
tional security interests. There might be other interests that are
defined as compelling. The Court said that the way that Harvard
and University measured their compelling interest in diversity was
not measurable, that it was not linked to their specific goals, and
that they had no end time limit on. If a university was to identify
compelling interest, for example if a university wanted to make
sure that all its doctors were leaving a medical school community
and they were leaving certain parts of the community——

Chairman OWENS. I am going to have to interrupt. You have to
close up. Thank you so much, appreciate that

Mr. HiNnoJOSA. All right. Thank you, Chairman.

Chairman OWENS. Okay. I would like to first of all thanks again,
everybody, for answering those questions, and I wouldd like to now
recognize Mr. Scott for his closing statement.

Mr. ScorT. Thank you. Mr. Chairman, I think it is clear that col-
leges have a right to have a diverse, and diverse in many ways stu-
dent bodies. They learn from each other. The experience of a 4-year
on campus liberal arts degree is such as that you come out as a
different person, and a lot of that transformation has nothing to do
with what happens in the classroom.

It is working with the other students, and if you have a homo-
geneous student body, you are not going to learn nearly as much
from your students as you have from if you have a diverse student
body, and that is part of the educational process.

We have heard some of the solutions, school choice. Let me just
say just very briefly. School choice helps a few people that can
choose, but it diverts money from the overwhelming majority and
some of us are trying to help all students, not just a privileged few.
The so called merit that we are talking about, and Mr. Hinojosa
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has gone into good detail on this, most of that is in fact discrimina-
tory.

The standardized tests have been studied and they have dis-
criminatory impact against African-Americans. You can say wheth-
er it is intentional or not, but that is a fact. It is not fair to have
a discriminatory test, discriminatory legacy admissions when Afri-
can-Americans could not, because of public policy, go to predomi-
nantly white institutions in Virginia, and therefore cannot today
benefit by having a grandparent that graduated from UVA or Vir-
ginia Tech.

That should not be a factor. The fact that your parents can have,
make huge donations, I think the wealth disparity between black
and white is well-known. All of those factors have discriminatory
impact, but they were offset by affirmative action.

Now without the affirmative action, all you have are these dis-
criminatory impacts, and that is a clear violation of Title VI. It is
discrimination, and we have to do something about it. Now I do not
know what we are going to do about it. You have got to have some
kind of standards.

If all the standards you come up with are discriminatory, that is
a problem. If you want to know what to do, ask the Supreme Court.
They are the ones that came up with this idea, not me. You cannot
end up with just factors that have a discriminatory impact and
then try to hide behind the fact that it was not intentional and
therefore not actionable under Title VI because we don’t have a pri-
vate right of action.

I want to thank our witnesses, particularly Mr. Hinojosa, who
pointed out the discriminatory impact of what is left after affirma-
tive action, and the challenges we have to make sure that equal op-
portunity is alive and well.

Chairman OWENS. Thank you again for our witnesses here. This
is such an important topic. Let me just kind of set the record
straight, for those who are not aware of this. Failure is not in the
DNA of black Americans. Black Americans can think as well, if
given the same opportunity, as any other American.

For us to enter this conversation thinking that black Americans
because they are black and because they had slavery 200 years ago
are inherently less intelligent is indeed racist. Do not, and I will
kind of go back to a real quick point.

My dad was born in 1928. Segregation was very strong in those
days. His dad was—dropped out of second-third grade and went on
to be a business owner. My dad in 1950 got his Ph.D. at Ohio State
in Agronomy and went on to make circles around men and women
at that same time that were not his color because he was taught
about meritocracy.

That generation was taught that if you want to go out and win,
you work harder, you study harder, you run harder, and you do not
feel sorry for yourself if bad things do happen. You man up, woman
up, grit and get through it. Today, if that same success story would
be to my dad, they would say he got through because of affirmative
action, which is an insult to him and everybody else before and
after him.

We have an issue, a problem right now where black Americans,
75 percent in 2017 of black boys in the State of California could
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not pass standard reading and writing tests. Do you think they’ll
ever sit in this room succeeding? Do you think they will ever go to
college or whatever and succeed? No.

Just recently, a couple of days ago, Baltimore, 13 districts, zero
proficiency in math. Now affirmative action could get them to a col-
lege, but guess what is going to happen? They are going to fail.
They are going to be upset. They are going to think the system is
against them because they have not been prepared.

We are going to look at the Super Bowl game this coming year.
No one will ever talk about the fact that it is discrimination and
meritocracy, because they know the best, the best talent is on the
field that day. Those guys who got on that field, whether they are
black, white, Hispanic, it does not matter how tall or short they
are.

They are there because they have proved themselves to be the
best prepared to win the game. We can do the same thing intellec-
tually. Do not allow this country to go down that pathway of think-
ing because of our color, we cannot think, we cannot compete.

It is very, very—what is the word I am looking for—insulting. I
want to thank you guys for this conversation. This very helpful. I
want to thank my colleagues.

For America to have this process of thinking through this what
we are going through right now, for us to be on the other side of
affirmative action, which for 60 years has been a detriment to too
many good people, we are now in the process of seeing how can we
now make sure that we have a level playing field, that our kids
come out of the school system they can compete, feel good about
themselves and when they get to that position of success, never feel
they have to apologize because they were given a head start be-
cause of their color.

I am excited about this process, and we are going to find some
solutions. I would like to again thank our witnesses for taking the
time to testify before the Subcommittee today, and without objec-
tions and no further business, this Subcommittee stands adjourned.
Thank you so much.



115

AFFIRMATIVE
ACTION IN HIGHER
EDUCATION ==

Legal
LDF Defense
Fund
mysiEss e ACLU
dojsoer - pEREER

nnnnnn



116

Published October 2023




117

TABLE OF CONTENTS

I Introduction

Il. Executive Summary

lll. The Legal History of Affirmative Action in Higher Education
IV. The SFFA Cases

A. SFFA's Challenge to Harvard's Admissions Process
B. SFFA's Challenge to UNC's Admissions Process

V. Supreme Court’s Opinion in SFFA Cases

VI. Guidance on Advancing Equal Opportunity and
Diversity in Higher Education in the Current Landscape

A. Diligently Comply with Anti-Discrimination Laws

B. Reimagine and Retool Admissions Policies in Higher Education

C. Expand Recruitment Efforts and Build Robust Pipelines

D. Support Historically Marginalized and Underrepresented Students on Campus

VII. Conclusion

IS TIB|IS
N (@] © [ep)



118

l. INTRODUCTION

For decades, affirmative action has been a vital tool in advancing equal
opportunity in higher education. But it was dealt a devastating blow in the
United States Supreme Court’s recent decision in Students for Fair Admissions,
Inc. v. Harvard and Students for Fair Admissions, Inc. v. University of North
Carolina. Although it was never a panacea for the stark inequalities in our
educational system, affirmative action helped countless women and people

of color overcome barriers to entry and gain admission to higher education.!
Then and now, the success of our multiracial democracy relies upon pathways
to professional achievement that are open to all.

This report utilizes the expertise of leading civil rights organizations to
provide a legal history of affirmative action in higher education, analyze the
Supreme Court’s decision in the Students for Fair Admissions (SFFA) cases,
discuss the racial justice consequences of upending 45 years of precedent,
and offer recommendations for advancing educational equity in light of the
decision.! This report is a resource for those furthering their commitment

to pursuing racial equity and a diverse educational setting in the wake of
this decision, including but not limited to a wide range of advocates and
stakeholders, prospective and current college students and alumni, and
education professionals. Despite the substantial setback from the Supreme
Court’s decision on affirmative action, it is as vital now as ever before to ensure
that all Americans—regardless of their backgrounds—have equitable access
to resources and opportunities at all levels of our educational system.

i This reportis not intended to serve as legal advice. Should you require legal advice, please seek an attorney. Another available resource is the “Questions
and Answers Regarding the Supreme Court's Decision in Students for Fair Admissions, Inc. v. Harvard College and University of North Carolina," issued by
the U.S. Department of Justice and U.S. Department of Education, available at https://wwwiusti 19/2023-08/post-sffa_resource faq_final 508.pdf.

2 | Affirmative Action in Higher Education: The Racial Justice Landscape after the SFFA Cases
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II. EXECUTIVE SUMMARY

Beginning in the 1970s, affirmative action programs helped dismantle racial
segregation and boost the enrollment of students of color in institutions of
higher education, creating more integrated, diverse learning environments at
the nation’s colleges and universities. Decades of litigation watered down and
narrowed these programs, beginning with the Supreme Court’s decision in
Regents of the University of California v. Bakke in 1978, which rejected the use
of affirmative action as a remedy for societal discrimination. Still, as recently
as 2016, the Supreme Court affirmed the constitutionality of considering
race as one of many factors in admissions decisions to promote diversity

on college campuses.

In 2014, SFFA, an organization founded by
conservative activist Edward Blum, challenged

the constitutionality of race-conscious admissions
programs at Harvard and University of North
Carolina at Chapel Hill (UNC).> With the support of
conservative donors, Blum has long challenged civil
rights and racial justice advancements, including
spearheading Shelby v. Holder, which gutted key
protections of the Voting Rights Act.3

SFFA argued that the consideration of race

in admissions constitutes impermissible race
discrimination. After trials in Massachusetts and
North Carolina, both federal trial courts rejected all
claims and concluded that the respective admissions
programs were lawful under the legal standard
affirmed by the Supreme Court in 2016. SFFA
ultimately secured review by the Supreme Court,
which issued its opinion in SFFA v. Harvard and
SFFA v. UNC in June 2023. Writing for the majority,
Chief Justice John Roberts reversed the trial court

findings and held that the admissions programs

at Harvard and UNC violated Title VI of the Civil
Rights Act of 1964 and the Equal Protection Clause
of the Fourteenth Amendment to the United States
Constitution.

Though devastating, the Court’s decision
nevertheless leaves colleges and universities with
lawful avenues to advance educational equity. The
Court explicitly preserved the ability of schools

to consider an individual student’s experiences
with race and how those experiences affect their
qualifications for admission. Schools may also
continue to pursue race-neutral efforts to increase
diversity in college admissions, such as those
highlighted in this report. Finally, the Court held
that colleges may consider race to remedy specific
instances of past discrimination, and that its
decision did not bar military academies from having
race-conscious admissions policies.#
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The Supreme Court’s weakening of affirmative action underscores the urgent need to promote equal
educational opportunities and advance racial equity through other lawful means. To help in this endeavor,
this report makes the following recommendations:

Diligently Comply
with Anti-
Discrimination
Laws. Schools
should take proactive
measures to ensure
that their policies

and practices comply
with federal and state
anti-discrimination
laws, including

those that prohibit
funding recipients
from intentionally or
unintentionally limiting
opportunities for people
on the basis of race

or ethnicity.

Reimagine and
Retool Admissions
Policies in Higher
Education. Schools
should engage in
holistic admissions
processes that
evaluate applicants’
demonstrated
capacity and strength
in light of resources
and opportunities
available to them in
their K-12 community.
Schools should also
critically examine and
revise admissions
requirements, policies,
and procedures to
ensure that they do not
create inequitable and
unnecessary barriers
to access.

Expand
Recruitment
Efforts and Build
Robust Pipelines.
Schools should
develop innovative
strategies to target
recruitment efforts

to underrepresented
and underserved
communities. This
includes the creation of
tailored programming
for students who
cannot visit campus,
development of robust
pipelines for students of
all ages, and investment
in and compensation
for historically
underrepresented
students and alumni to
serve as ambassadors
for the institution in
their communities.

\l/

Support
Historically
Marginalized and
Underrepresented
Students on
Campus. A healthy,
vibrant campus
climate for all
students is critical

for ensuring equity

in higher education.
Schools should
implement systems

to address prejudice
and discrimination

on campus, and
conduct institutional
climate reviews. In
addition to pre-college
programming for first
generation students,
schools should provide
holistic supports

for basic needs like
housing, nutrition,

and health.

These efforts are especially critical in the context of the opposition’s continued attack on educational equity
and attempts to drive a wedge between communities of color. Undoubtedly, some will seek to exploit the
Supreme Court’s decision in order to slow or reverse the progress created through affirmative action.
However, while the SFFA decision is greatly disappointing, it does not change the fact that our nation’s
future depends on racial equity and diversity in higher education to achieve a thriving, multiracial
democracy. To that end, colleges must engage with stakeholders and consider the range of lawful tools

and policies to achieve these goals.

6

| Affirmative Action in Higher Education: The Racial Justice Landscape after the SFFA Cases
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WHILE THE S##4 DECISION
IS GREATLY DISAPPOINTING,
IT DOES NOT CHANGE THE
FACT THAT OUR NATION'S
FUTURE DEPENDS ON RACIAL
EQUITY AND DIVERSITY

IN HIGHER EDUCATION
TO ACHIEVE A THRIVING,
MULTIRACIAL DEMOCRACY.
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lll. THE LEGAL HISTORY OF
AFFIRMATIVE ACTIONIN
HIGHER EDUCATION

Nettie Hunt and her daughter Nickie sit on the steps of the U.S. Supreme Court. Nettie explains to her daughter the meaning of the high court's ruling in the
Brown vs. Board of Education case that segregation in public schools is ituti {Photo by B / Images)
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Affirmative action is rooted in the Supreme Court’s
1954 decision, Brown v. Board of Education, which
overturned decades of Supreme Court precedent
upholding racially segregated schools. Following
nearly 250 years of institutionalized slavery, Jim
Crow laws further entrenched the legal, social, and
economic subjugation of Black people. This racial
segregation relegated Black people, including Black
students, to dehumanization and second-class
citizenship in all walks of life, including education.
Other people of color were likewise subject to a
racial caste system. For example, in the 1927 case
Gong Lum v. Rice, Chinese American students in
Mississippi “could not insist on being classed with
the whites” and instead were forced to “attend the
colored public schools of [their] district.”s Brown
established that the Equal Protection Clause cannot
tolerate racially segregated school systems and
recognized that “education is perhaps the most
important function of state and local governments
[and] the very foundation of good citizenship.”® The
Brown decision drew upon the reasoning of earlier
Supreme Court cases, such as Sweatt v. Painter,”
which struck down segregation in higher education
and emphasized the importance of studying and
exchanging views with other students, and decisions
like Mendez v. Westminster School District of Orange
County,® which held that the segregation of Mexican
American children was unlawful.

Affirmative action was one way to help realize the
promise of Brown. The term “affirmative action™
first appeared in early government interventions
to promote equal opportunity, focused primarily
on stamping out intentional discrimination

in government contracting and employment.®

In 1961, responding to pressure from the civil
rights movement and other activists, President
John F. Kennedy signed Executive Order 10925,
which required government contractors to “take
affirmative action to ensure that applicants are

i Naming preferences for specific racial and ethnic groups differ across and within

employed, and employees are treated during
employment, without regard to their race, creed,
color, or national origin.”*® A few years later,
President Lyndon B. Johnson built on this directive
by signing Executive Order 11246." The order
required federal contractors, including public and
private colleges and universities that contracted
with the federal government, to implement and
maintain affirmative action plans, including steps
to improve recruitment, hiring, and promotion of
members of historically marginalized racial groups
and women."?

The assassination of Dr. Martin Luther King, Jr. in
1968 galvanized a push to recommit to diversifying
institutions of higher education that had been, in
large part, exclusively white.” In response, early
affirmative action admissions programs facilitated
a swift and significant boost in the enrollment

of Black' Americans in institutions of higher
education.' The number of Black students admitted
to Ivy League and peer universities rose sharply

in 1969, often more than doubling.’ Black college
enrollment then continued to rise from about
522,000 to nearly a million between 1970 and

1980. By 1976, the enrollment share of Black college
students caught up to the population share of Black
college-aged Americans.' The same was true for
other historically underrepresented groups. For
example, Asian Americans constituted only 3% of
Harvard’s Class of 1980 —now, Asian Americans
make up 27.6% of the Class of 2026.7

Just as affirmative action policies began to succeed,
however, challenges to those policies also started
winding through the courts. Allan Bakke, a white
man twice rejected by the University of California
at Davis School of Medicine, challenged the school’s
affirmative action system all the way to the Supreme
Court. In 1978, the Court dealt the first blow to
affirmative action in Regents of the University of

While ing and

these di , this report

and guidance utilizes the following terms for ease of reference: Black, Latinx, Indigenous, Asian American, and Pacific Islander.
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California v. Bakke. The Supreme Court held that
the university’s affirmative action program, which
reserved 16 seats for underrepresented applicants of
color to redress longstanding racial exclusions from
the medical profession, violated the Fourteenth
Amendment by failing to satisfy the Court’s strict
scrutiny legal framework."®

The Supreme Court’s reasoning in support of

this decision, however, was fractured and made it
difficult for schools to know if and how they could
consider race in admissions programs. Four justices
concluded that the medical school’s use of set-aside
seats, or quotas, violated Title VI. By contrast, four
other justices concluded that the medical school’s
remedial program was permissible to address the
effects of systemic discrimination. Justice Lewis F.
Powell, Jr. cast the deciding vote, holding that racial
quotas were impermissible, thus invalidating the
medical school’s admissions program. However,

he asserted that the use of race in admissions
programs could be constitutional if narrowly
tailored to achieve a compelling interest. Notably,
though the medical school had articulated several
justifications for the use of race in its admissions
programs, the only interest that Justice Powell
recognized as “compelling” was the medical school’s
interest in the educational benefits of diversity."

As aresult, Bakke signified a transition away from
considering affirmative action as a remedy for
societal discrimination and inequality and a shift
toward the virtues of diverse learning environments
as affirmative action’s animating purpose and
benefit—a change that Justice Thurgood Marshall
recognized, in a separate opinion, as a tremendous
loss for racial equity.?°

Nearly 25 years later, the Supreme Court affirmed
and clarified Justice Powell’s reasoning in Bakke
through its rulings in two companion cases,
Grutter v. Bollinger and Gratz v. Bollinger (2003).
White plaintiffs challenged the University of
Michigan’s use of race in law school (Grutter) and
undergraduate (Gratz) admissions. A majority

10 |

STRICT SCRUTINY

Courts apply “strict scrutiny” review
under the Equal Protection Clause of the
Fourteenth Amendment to governmental
laws and policies that treat people
differently on the basis of race. A
provision subject to “strict scrutiny” is
presumed unconstitutional unless a
governmental entity can demonstrate
that it has a compelling interest that can
be achieved through narrowly tailored
means. This is the most stringent level
of review applied by courts and is,
therefore, generally difficult to satisfy.
Despite this, the Supreme Court has
held that some explicitly race-conscious
actions can satisfy this standard of
review. Most laws and policies, including
those that advance diversity and racial
equity, do not use racial classifications
and are not subject to strict scrutiny.

of the Supreme Court upheld the law school’s
consideration of race as one factor in the holistic
review of individual applicants to further the
compelling goal of reaping the educational benefits
of diversity, but struck down the undergraduate
admissions system that awarded applicants from
underrepresented racial groups an automatic
numerical bonus.?

In 2013, the Court considered a case funded by
Edward Blum and brought by a white student who
was denied admission to the University of Texas
at Austin, Fisher v. University of Texas at Austin
(“Fisher I’).> The university considered race

as one of many factors in evaluating candidates
who were not automatically admitted as part of

a policy accepting the “Top 10%” of each Texas

Affirmative Action in Higher Education: The Racial Justice Landscape after the SFFA Cases
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high school’s graduating class.? The Fisher I Court
affirmed the constitutionality of considering race

in undergraduate admissions decisions, explaining
that courts owe some deference to a university’s
judgment that diversity is essential to its educational
mission. However, the Supreme Court clarified
that—without getting this same deference from

the Court—universities must prove that the means
they choose to attain diversity are narrowly tailored.
The Court sent the case back to the lower courts to
analyze the facts with this clarification.? The U.S.
Court of Appeals for the Fifth Circuit subsequently
found that the admissions program at the University

MODEL MINORITY MYTH

of Texas was sufficiently narrowly tailored to comply
with the Fourteenth Amendment, and in 2016,

the Supreme Court upheld that ruling in Fisker v.
University of Texas (“Fisher IT").%

In both Fisher I and Fisher II, Justice Clarence
Thomas and Justice Samuel A. Alito, Jr. placed the
model minority myth about Asian Americans—
which pits communities of color against each
other—squarely in the affirmative action debate.
Justice Thomas’s concurring opinion in Fisher I
made explicit and misleading comparisons between
Black and Asian American students, noting that

This false narrative celebrates Asian Americans for purportedly overcoming discrimination
and succeeding in comparison to other people of color.®®® A 1966 New York Times story first
popularized the myth, comparing Japanese Americans to Black Americans. The article noted
that, despite being placed in internment camps during World War Il, Japanese Americans are
“better than any other group in our society, including native-born whites,” and it went on to
emphasize Japanese Americans’ educational attainment.’®® As such, the model minority myth
perpetuates the belief that Asian Americans have “earned” their place in American society—
implicitly blaming other people of color for not doing the same.

This myth is problematic because it pits communities of color against each other and ignores
how Asian Americans benefited from immigration policies that recruited highly educated
immigrants.**’ It also renders invisible Asian Americans who are low-income, lack higher
education, and are learning the English language. Finally, it erases the discrimination Asian
Americans continue to face and reinforces the assumption of their “perpetual foreign[ness]."1%

Disaggregated data is critical for challenging the model minority myth and revealing the
diversity within the Asian American community—as well as the differences that exist

between Asian American subgroups. These differences are especially stark with respect to
socioeconomic background and educational attainment.**® Prioritizing data disaggregation in
education research and advocacy can help ensure that the most marginalized Asian Americans
are made visible and have access to resources. Colleges and universities should collect
disaggregated data by Asian American subgroups. Institutions and individuals can also support
the Office of Management and Budget's efforts to improve data disaggregation and advocate
for state level data disaggregation policies, such as those recently adopted by Massachusetts

and New York.14®
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DECADES OF LITIGATION

RENDERED A WATERED-DOWN
AFFIRMATIVE ACTIONINTO A

BARELY RECOGNIZABLE DESCENDANT
OF THE ROBUST PROGRAMS OF THE

1960s AND 1970s.

Black students scored in the “52nd percentile

of 2009 SAT takers nationwide” while Asians
scored in the “93rd percentile,” and surmising

that “[t]here can be no doubt that the University’s
discrimination injures white and Asian applicants
who are denied admission because of their race.”
However, as noted later in this report, test scores
are a flawed metric to measure merit. One study
from Georgetown University’s Center on Education
and the Workforce concluded, “[f]lamily class plays
a greater role than high school test scores in college
attainment.”” Justice Alito’s dissent in Fisher IT
further suggested that the University of Texas
discriminated against Asian Americans because the
university deemed the Asian American students
“overrepresented” relative to state demographics
even though another campus survey indicated
Latinx students outnumbered Asian American
students.? Both Justice Thomas and Justice Alito
drew upon the model minority myth to justify their
opposition to affirmative action, setting the stage for
legal challenges to affirmative action based on the
purported discrimination against Asian Americans.

Decades of litigation rendered a watered-down
affirmative action into a barely recognizable

descendant of the robust programs of the 1960s
and 1970s. As these legal attacks made their way
through the courts, affirmative action in higher
education was further hampered by state laws,
ballot initiatives, and university policies in certain
states. For example, in 1995, the Regents of the
University of California voted to end affirmative
action, and in 1996, California voters passed
Proposition 209, prohibiting the use of affirmative
action at all California public colleges and
universities.? Over the next two decades, eight
states followed suit.3° These state and local policies
exacerbated the gap in educational attainment

for underrepresented communities of color.3 Yet,
despite these efforts to limit or abolish affirmative
action, many Americans continue to support its use.
For example, a May 2023 Associated Press-NORC
poll found most respondents (63%) did not think the
Supreme Court should prohibit the consideration
of race and ethnicity in college admissions.3* This
included Asian Americans. According to the

2022 Asian American Voter Survey, 69% of Asian
American voters supported affirmative action and
better access to higher education for women and all
communities of color.®
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IV. THE SFFA CASES

After the failed affirmative action challenge in
Fisher I, Blum explicitly stated that he “needed
Asian plaintiffs”34 to end race-conscious college
admissions. Blum recruited Asian American
students to join white students as members of
SFFA, a nonprofit “membership group” that
believes that “racial classifications and preferences
in college admissions are unfair, unnecessary,

and unconstitutional.”35 In 2014, SFFA filed a
lawsuit against Harvard College (“Harvard”), the
undergraduate liberal arts program at Harvard
University—the nation’s oldest private institution of
higher education—and a separate lawsuit against
the University of North Carolina at Chapel Hill
(“UNC”), considered by many to be the nation’s
oldest public university.

A. SFFA’s Challenge to Harvard’s
Admissions Process

Harvard receives more than 60,000 applications
for roughly 2,000 seats in its freshman class.3

The college seeks diversity along many
dimensions—including racial diversity—and
identified various educational benefits it pursued
through diversity on its campus, such as preparing
graduates to “adapt to an increasingly pluralistic
society” and “producing new knowledge stemming
from diverse outlooks.”s” Under the challenged
admissions process, Harvard’s admissions
committee evaluated student applications in a
holistic review that considered more than 100
factors. Admissions officers could give a “tip” for
factors “that do not lend themselves to quantifiable
metrics,” including unusual intellectual ability;
strong personal qualities; outstanding creative

or athletic ability; backgrounds that expand the
socioeconomic, geographic, racial, or ethnic

14 |

diversity of the class; or a student’s status as a
recruited athlete, legacy applicant, member of the
Dean’s or Admissions Director’s interest lists, or
child of faculty or staff.3® These “tips” could increase
an applicant’s chance of admission.

In its lawsuit, SFFA alleged that Harvard engaged

in impermissible racial balancing, used race as a
predominant factor, and failed to use race-neutral
alternatives to pursue student body diversity. SFFA
also alleged that Harvard intentionally discriminated
against Asian American applicants vis-a-vis white
applicants, a novel claim compared to earlier
challenges to affirmative action in higher education,
which were brought by rejected white applicants.

In a three-week trial in October 2018, the trial
court heard testimony from 18 current and former
Harvard employees, four expert witnesses,

and eight current or former Harvard College
students.® The students and alumni testified

about the importance of racial diversity in their
college experience, the discrimination or racial
barriers they faced before applying to Harvard, and
how their racial identity influenced their college
applications. Experts explained that considering
race as part of the admissions process was a crucial
part of constructing a diverse class. They testified
that removing race from the admissions process,
while keeping everything else the same, would
cause Black representation at Harvard to decline
from approximately 14% to 6% of the student
population and Hispanic representation to decline
from 14% to 9%.% The declines would concomitantly
increase the white student population more

than students of any other race, including

Asian Americans.

Affirmative Action in Higher Education: The Racial Justice Landscape after the SFFA Cases



[S]tudents and alumni
testified about the
importance of racial
diversity in their

college experience, the
discrimination or racial
barriers they faced hefore
applying to Harvard, and
how their racial identity
influenced their college
applications. ... No members
of SFFA nor any student
testified in support of
SFFA’s claims.

Affirmative
& Action

No members of SFFA nor any student testified

in support of SFFA’s claims. SFFA’ case at trial
focused on the analysis of their experts who
presented statistical models, which they argued
showed the effect of race in Harvard’s admissions
process and discrimination against Asian American
applicants. By contrast, Harvard presented expert
testimony and analysis countering SFFA’s experts,
focusing on the unreliability of the models used by
SFFA and demonstrating how Harvard’s program
was not harming students on the basis of race.

In a detailed opinion, the trial court ruled that
Harvard’s race-conscious admissions program
complied with Supreme Court precedent.* The
trial court concluded that Harvard’s race-conscious
admissions policy was narrowly tailored to achieve
the college’s substantial and compelling interest in
student body diversity. The trial court also found
that Harvard did not intentionally discriminate
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against Asian American applicants. This ruling was
appealed to the U.S. Court of Appeals for the First
Circuit, which affirmed the trial court’s decision.*>

B. SFFA’s Challenge to UNC’s
Admissions Process

UNC’s mission is to educate a “diverse community”
of students “to become the next generation of
leaders.”# UNC was originally founded to educate
the sons of white enslavers, and the university
initially defied the Supreme Court’s mandate,

set forth in Brown v. Board of Education, to
desegregate. Even after Black students sued and
secured a court order requiring integration in 1955,
UNC continued to resist desegregation efforts well
into the 1980s by permitting racial hostility and
racial discrimination against students of color.4

Today, UNC is an internationally renowned, highly
selective school, with approximately 43,500
applicants vying for only 4,200 freshman seats.4®
The admissions program challenged by SFFA used
a holistic process, whereby admissions officers
reviewed a wide portfolio of students’ experiences
and qualifications from sources such as the
Common Application, essay questions, high school
transcripts, standardized test scores, and letters of
recommendation.” Race was one of the more than
40 criteria that UNC considered when deciding
who to admit to its undergraduate college.*® Like
Harvard, UNC sought diversity across multiple
dimensions, including race and ethnicity, to achieve
educational benefits, such as “promoting the robust
exchange of ideas” and “enhancing appreciation,
respect, and empathy, cross-racial understanding,
and breaking down stereotypes.”*

Similar to its case against Harvard, SFFA alleged
that UNC impermissibly used race as more than

a “plus” factor and failed to use race-neutral
alternatives to pursue student body diversity. Unlike
its case against Harvard, SFFA did not claim that
UNC engaged in improper racial balancing or that

132

Experts testified about
UNC'’s history of excluding
Black and Indigenous
students for nearly

200 years and the
reverberating impacts

of this exclusion to the
present.
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the university intentionally discriminated against
Asian American students vis-a-vis white students.

In a November 2020 trial, SFFA presented no
student witnesses and no evidence or testimony
suggesting that the benefits of diversity were not
profound. In contrast, administrators, students,
alumni, faculty, and several experts testified in
support of UNC’s race-conscious admissions
program. Students and alumni testified about how
the racial diversity on campuses, and lack thereof,
impacted their experiences in classroom discussions
and in campus life. Experts testified about UNC’s
history of excluding Black and Indigenous students
for nearly 200 years and the reverberating impacts

of this exclusion to the present. They also explained
that, without its race-conscious program, UNC’s
ability to build a diverse class would be significantly
impeded.®

The trial court ruled that UNC’s admissions
program was permissible under Title VI and the
Equal Protection Clause. The court found that UNC
had a compelling interest in specific, measurable
benefits of diversity and that the use of race as a
plus factor was narrowly tailored to meet those
goals.? Because the case was directly appealed to
the Supreme Court, no intermediary appeals court
reviewed the trial court’s decision.

17
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V. SUPREME COURT'S OPINIONIN

SFFA CASES

The United States Supreme Court granted review
in both SFFA v. Harvard and SFFA v. UNC and
heard oral arguments on Oct. 31, 2022.1 The Court
issued its consolidated opinion in both cases on
June 29, 2023. Chief Justice Roberts wrote for

the majority; Justice Thomas, Justice Neil M.
Gorsuch, and Justice Brett M. Kavanaugh submitted
concurrences; and Justice Sonia Sotomayor and
Justice Ketanji Brown Jackson dissented.

In a 6-2 decision in SFFA v. Harvard and a 6-3
decision in SFFA v. UNC, the Supreme Court
reversed the rulings of the lower courts and ruled
in favor of SFFA.* The Court found that Harvard
and UNC’s admissions programs violated the Equal
Protection Clause and Title VI because they failed
to satisfy strict scrutiny.5 Though the majority
maintained that its strict scrutiny analysis was
consistent with its prior decisions in Gruzter and
Fisher I, the Court struck down affirmative action
practices that appeared to fully comply with its prior
reasoning in those cases.

Per the Supreme Court, the educational
benefits of diversity, as articulated by Harvard
and UNC, were not sufficiently measurable

to permit judicial review. Both Harvard and
UNC argued that they had an interest in pursuing

iii Notably, SFFA v. UNC was appealed directly to the Supreme Court without
review by the U.S. Court of Appeals for the Fourth Circuit on the argument
that the legal issues were the same in both cases.

iv Justice Jackson recused herself from SFFA v. Harvard due to her prior role
on Harvard's Board of Overseers.

CONCURRENCES

Justices Thomas, Gorsuch, and
Kavanaugh all wrote concurring
opinions, which were not part of the
Supreme Court's binding opinion and
do not have the force of law, but instead
highlighted information these individual
justices believe to be important. Justice
Thomas, in his concurrence, offered an
extreme colorblind interpretation of the
United States Constitution, arguing that
the Fourteenth Amendment prohibits
the government from using any race-
based classifications, even when those
classifications are used to help support
communities of color who have been
historically and systematically denied
access to government resources.
Justice Gorsuch'’s concurrence stated
that Title VI should be interpreted to
mean that higher education institutions
cannot use race in their admissions
programs at all. This is different than
the Equal Protection Clause, which,
even under the Court’s opinion in SFFA,
allows the consideration of race if a
school's admission program is able to
satisfy strict scrutiny. Finally, Justice
Kavanaugh wrote to emphasize the
temporal limits of any use of race in
admissions.
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the educational benefits of diversity, an interest
recognized as compelling by the Supreme Court in
previous cases. However, the Supreme Court found
that while “these are commendable goals, they are
not sufficiently coherent for the purposes of strict
scrutiny.”s3 In the Court’s view, it was impossible

to measure the universities’ interests because “the
question [of] whether a particular mix of minority
students produces ‘engaged and productive citizens,’
sufficiently ‘enhance[s] appreciation, respect, and
empathy, or effectively ‘train[s] future leaders’ is
standardless” and “inescapably imponderable.”s*

The Supreme Court concluded that the race-
conscious admissions programs at Harvard
and UNC were not tailored to achieve the
educational benefits of diversity. The Supreme

THE ROOT OF BIAS
IN ADMISSIONS \§
HITE SUPREMKCY

NOT AFFIRMATIVE ACTL

Court found that Harvard and UNC failed to
articulate “a meaningful connection between the
means they employ and the goals they pursue.”ss

In particular, the Court considered the racial
categories used by the schools to be “imprecise”
and “plainly overbroad.”s For example, the Court
stated that the “Asian” race category was overbroad
because it included, without distinguishing, East
Asian and South Asian students; likewise, it was
unclear what racial category students from the
Middle East should choose.™ However, as Justice
Sotomayor pointed out in her dissent, “the racial
categories that the Court finds troubling resemble
those used across the Federal Government ...
including, for example, by the U.S. Census Bureau,”
where they do not raise constitutional concerns.*

19
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DISSENTS

Justices Sotomayor and Jackson each wrote dissenting opinions vigorously disagreeing with
the majority’s decision. Justice Elena Kagan signed on to both dissents. Justice Sotomayor
grounded her dissent in history, noting that since the nation’s founding—when enslavers sought
to prolong slavery by making it illegal to educate Black people—access to education has

never been equal.**! Those inequalities persist today.!*? Justice Sotomayor also highlighted

the majority's perversion of Equal Protection, stating that “the Court cements a superficial

rule of colorblindness as a constitutional principle in an endemically segregated society where
race has always mattered and continues to matter."1* Finally, she criticized the majority for
ignoring the careful factual findings of the lower courts and inappropriately crediting the
factual assertions of SFFA that had been rejected by the courts below, noting that such actions
undermine the Supreme Court’s legitimacy.!** According to Justice Jackson, “With let-them-
eat-cake obliviousness, ... the majority pulls the ripcord and announces ‘colorblindness for all’
by legal fiat. But deeming race irrelevant in law does not make it so in life.”**® Justice Jackson
explained that “the origin of persistent race-linked gaps should be no mystery”—it is the
“persistent and pernicious denial of the opportunities afforded to white people."14¢
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The Supreme Court held that race must not

be used as a “negative” or as a “stereotype.”
According to the Supreme Court, “the twin
commands of the Equal Protection Clause” require
“that race may never be used as a ‘negative’ and
that it may not operate as a stereotype.”® The Court
concluded that both schools used race as a negative
because, in the “zero-sum” environment of college
admissions, “[a] benefit provided to some applicants
but not to others necessarily advantages the former
group at the expense of the latter.”*® Moreover, the
Court stated that “universities may not operate their
admissions programs on the belief that minority
students always (or even consistently) express some
characteristic minority viewpoint on any issue.”® To
do so would advance the “pernicious stereotype that
a Black student can usually bring something that

a white person cannot offer.”®? The Court held that
by admitting students on the basis of race alone,
Harvard and UNC were impermissibly treating
students of a particular race as if they are all alike,

r “at the very least alike in the sense of being
different from non-minority students.”s As Justice
Jackson noted in her dissent, however, the Court’s
conclusion that students were admitted on the
basis of race alone was not supported by the record,
which established that both Harvard and UNC
considered race as a “plus factor”—rather than a
negative—among many factors in the individualized
evaluation of every applicant.%

The Supreme Court emphasized the need for
alogical end point in the use of race. Drawing
on aline in Grutter, where Justice Sandra Day
O’Connor’s majority opinion expressed hope that
race-conscious admissions would no longer be
necessary in 25 years, the Court in SFFA stated
that race-conscious admissions programs must
have a “logical end point.”%s Harvard and UNC
had suggested that they would end race-conscious
admissions when they achieved “meaningful
representation and meaningful” diversity on
their campuses, rather than a “strict numerical

benchmark.”® The Court rejected this proposed end
point, accusing the schools of using impermissible
racial balancing.%

The Supreme Court made clear that student
applicants may discuss how race affected their
life experiences. The Supreme Court’s decision
does not require Harvard, UNC, or any other
educational institution to be unaware of a student’s
race in the admissions process. When SFFA initially
filed its lawsuits against Harvard and UNC, it asked
the courts to rule that the schools must “conduct

all admissions in a manner that does not permit
those engaged in the decision process to be aware
of or learn the race or ethnicity of any applicant

for admission.”*® Ultimately, the Supreme Court’s
decision did not go that far. Indeed, to the contrary,
the Court advised that “nothing in this opinion
should be construed as prohibiting universities from
considering an applicant’s discussion of how race
affected his or her life, be it through discrimination,
inspiration, or otherwise.”® Thus, the decision does
not ban students from disclosing and discussing
their race and does not prohibit colleges from
considering how race has shaped a student’s life
experience or being aware of an applicant’s race.
However, the Court cautioned that this
consideration must be individualized and not
operate as an end run of the prohibitions on the

use of race expressed elsewhere in the opinion:

[Ulniversities may not simply establish
through application essays or other
means the regime we hold unlawful
today.... A benefit to a student who
overcame racial discrimination, for
example, must be tied to that student’s
courage and determination. Or a
benefit to a student whose heritage

or culture motivated him or her to
assume a leadership role or attain a
particular goal must be tied to zhaz
student’s unique ability to contribute
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THE SUPREME COURT’S DECISION
DOES NOT REQUIRE HARVARD,
UNC, OR ANY OTHER EDUCATIONAL
INSTITUTION TO BE UNAWARE

OF A STUDENT’S RACE IN THE
ADMISSIONS PROCESS.

to the university. In other words, the
student must be treated based on his
or her experiences as an individual—
not on the basis of race.”

Thus, schools may not assign tips based on race
simply because an applicant discloses their race in
an essay or elsewhere in the application. But schools
can continue to consider how race (or heritage or
culture) has influenced an applicant’s individual
experiences in ways that make them a good
candidate for admission.

The Supreme Court maintained that race-
conscious policies are still permissible in
certain circumstances. The Court indicated that
universities may have other compelling interests
that can justify race-conscious programs. The Court
reiterated support for the interest articulated by the
University of Texas at Austin in Fisher II, where the
stated goal was “to enroll a ‘critical mass’ of certain
minority students.”” The decision also confirmed
that “remediating specific, identified instances of
past discrimination that violated the Constitution

or a statute” remains a compelling interest that
can justify race-conscious programs and policies.”
Moreover, the Court explicitly noted that its ruling
does not address the legality of race-conscious
admissions policies at military academies, which
may have “potentially distinct interests.”” Justice
Jackson criticized the majority’s military carve-
out, noting that it is “particularly awkward” for the
Court to conclude that “racial diversity in higher
education is only worth preserving insofar as it
might be needed to prepare Black Americans and
other underrepresented minorities for success in
the bunker, not the boardroom.”*

Race-neutral efforts to increase diversity
remain constitutional. The SFFA decision did not
bar race-neutral efforts, such as percentage or class-
based plans, designed to increase diversity in college
admissions. Justice Kavanaugh made explicit in his
concurrence that “governments and universities

still “can, of course, act to undo the effects of past
discrimination in many permissible ways that do
not involve classification by race.””” Justice Thomas
also acknowledged the use of race-neutral policies
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in his concurrence, stating that “[r]ace-neutral
policies may thus achieve the same benefits of
racial harmony and equality without any of the
burdens and strife generated by affirmative action
policies.”” In a similar vein, Chief Justice Roberts
reaffirmed in Allen v. Milligan, a voting rights case
decided in the same term as SFFA, that government
actions undertaken to ensure that opportunities are
“equally open” to people of all races is a permissible
practice consistent with the Equal Protection
Clause.”

The Court’s decision addressed only the
unique practice of affirmative action in higher
education. The Court’s decision was limited to the
consideration of race, as a tip, in college admissions
as conducted by Harvard and UNC for the pursuit

of the educational benefits of diversity. The decision
does not alter the standards for compliance

with federal civil rights in other areas, such as
employment, lending, housing, and contracting,
which are covered by different federal statutes and
distinct bodies of law.” Importantly, the decision
does not alter the lawfulness of diversity, equity,
inclusion, and accessibility (DEIA) measures. As
U.S. Equal Employment Opportunity Commission
Chair Charlotte A. Burrows confirmed, “the
decision in [SFFA] ... does not address employer
efforts to foster diverse and inclusive workforces
to engage the talents of all qualified workers,
regardless of their background.... It remains lawful
... to ensure that workers of all backgrounds are
afforded equal opportunity in the workplace.””

RACE NEUTRAL EFFORTS IN K-12

Race-neutral efforts to achieve equal educational opportunity are as vital now as ever. Race-neutral
policies designed to expand access to K-12 specialized programs have faced challenges that often
rely on the same model minority tropes in the affirmative action debate. These challenges have been
unsuccessful thus far.!4” One prominent example is the case challenging race-neutral changes to the
admissions process for the Thomas Jefferson High School for Science and Technology (TJ) in Fairfax
County, Virginia, as purportedly discriminatory against Asian American students. In late 2020, the
Fairfax County School Board changed the eligibility and admissions criteria for TJ, eliminating the
admissions test and $100 application fee—barriers that impeded equal opportunity—and admitting
the top performing 1.5% of eighth graders in each middle school who met rigorous eligibility
criteria.’® The changes led TJ's class of 2025 to be the most inclusive freshman class in years,
increasing the share of low income, Black, Latinx, and female students. The number of low-income
Asian American students admitted also increased significantly from one student to 51 students,

as did the number of Asian American students attending middle schools that were historically

underrepresented at TJ.

The district court ruled in the plaintiff's favor, but an appeals court reversed the ruling, reaffirming
that “improv[ing] racial diversity and inclusion by way of race-neutral measures” is constitutionally
permissible.}*® The plaintiff recently requested review by the Supreme Court, and the Court’s
decision over whether it will hear the case is pending.!*
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VI. GUIDANCE ON ADVANCING EQUAL
OPPORTUNITY AND DIVERSITY
IN HIGHER EDUCATION IN THE
CURRENT LANDSCAPE

Affirmative action in college admissions has been
an important tool, but it is not the only vehicle

to ensure that educational opportunities are
equally open to all. The Supreme Court’s SFFA
decision underscores the urgent and critical need
to eliminate barriers and pursue policies that
advance racial equity. Following centuries of racial
subjugation and exclusion, no single program or
policy alone will deliver equal opportunity. More
than ever, colleges and universities must double
down on comprehensive efforts to attract, embrace,
and educate talented students from all backgrounds.
They must act immediately to ensure all students
feel welcomed and valued and to prevent declines in
applications from students of color in the aftermath
of the Supreme Court’s SFFA decision. And they
must support efforts to address structural inequality
in the education system, from early childhood
education through graduate school. The following
guidance provides education professionals,
community advocates, and other stakeholders with
important suggestions on how to achieve these
important goals. All schools have a responsibility

to do everything in their power and means to foster
diversity in and beyond their admissions process.

24 | Affirmative Action in Higher Education: The

A. Diligently Comply with
Anti-Discrimination Laws

At a minimum, schools must continue to comply
with federal and state civil rights laws requiring
schools to provide educational opportunities

on an equal basis to students of all races. This
includes ensuring that students are not unfairly
disadvantaged in applying to school. It also includes
protecting students from discrimination while
attending school and requiring that students of all
races engage equally with their education, from
course work through the full range of campus life.
Title VI of the Civil Rights Act of 1964 and its
implementing regulations prohibit recipients of
federal financial assistance from discriminating
based on race, color, or national origin.?* This

law applies to both K-12 schools and institutions

of higher education that receive federal funds,
including through federal student loans. For schools
with a history of racial discrimination, including any
involvement with slavery or enslavers, schools must
take proactive efforts to overcome the effects of
prior discrimination.? Even in the absence of prior
discrimination, all schools must act to ensure that
their policies and practices do not unnecessarily
limit opportunities for people on the basis of race
or ethnicity®? or other protected characteristics,
including disability,® sex, sexual orientation, and

Racial Justice Landscape after the SFFA Cases
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gender identity.® In addition, schools must ensure
that their climates enable all students to access and
benefit from educational opportunities on an equal
basis.? This responsibility extends to all aspects of
a school’s programs and activities, and to all of those
who carry out the school’s functions.?

Many state laws also mandate that schools

ensure students are provided equal educational
opportunities. This means that schools cannot
discriminate against students based on a variety

of factors, including race, ethnicity, nationality,

and other protected characteristics.*” Numerous
states have made clear that schools must review
their policies and practices to identify any disparate
effect that they cause based on race, ethnicity, or
disability, and take proactive measures to eliminate
such disparities.® State laws may also prohibit

ALL SCHOOLS HAVE
A RESPONSIBILITY
TODO EVERYTHING
IN THEIR POWER
AND MEANS TO
FOSTER DIVERSITY
INAND BEYOND
THEIR ADMISSIONS
PROCESS.

harassment of students on the basis of race,
national origin, ethnic group, or other protected
characteristics, and require schools to create
policies and procedures intended to foster school
environments free from harassment, bullying,
and discrimination based on a variety of factors,
including race.®

Ensuring educational opportunities are open to
people of all races is not only the law—it serves

the mission of higher education. Many schools,

as well as the courts, recognize that diversity
exposes students to new ideas and ways of thinking,
prepares them to live and work with one another in
a diverse society, and increases understanding and
respect across differences.”° Those findings have
not changed.
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B. Reimagine and Retool Admissions
Policies in Higher Education

Schools should engage in admissions processes that
evaluate applicants’ demonstrated capacity and
strengths in light of the resources and opportunities
available to them.* This form of review is
particularly important given that American high
schools are increasingly segregated and unequal
Nearly 70 years since Brown v. Board of Education,
students of all races face increasing segregation in
their K-12 education.? This racial segregation also
maps onto segregated educational opportunities.
Black and Latinx" students are more likely to attend
schools that are both racially segregated and have

a far higher share of economic need.** And Black,
Latinx, Indigenous, and Pacific Islander students
are three to six times more likely than white
students to attend a high-poverty K-12 school, where
students are more likely to be taught by “out-of-
field” teachers.s

In short, talent is everywhere, but opportunity

is not. Given vastly unequal K-12 educational
opportunities, traditional indicia of merit often
under-predict and under-identify the potential

of many talented applicants, including many
applicants of color. The recommendations below are
aimed at ensuring that admissions policies in higher
education neutralize, as much as possible, the
detrimental effect that societal inequalities have on
the ability to fairly and accurately identify academic
talent to avoid reinforcing and replicating those
societal inequalities. The recommendations also
seek to assist colleges and universities in creating a
healthy campus environment in which all students
can thrive.

Recommendations include:
Admissions criteria and considerations

-> Soliciting and considering each individual
applicant’s relevant experiences, including
racial experiences. The Supreme Court was
clear that, so long as the benefit is given on the
basis of “experience as an individual,” the SFFA
decision should not be “construed as prohibiting
universities from considering an applicant’s
discussion of how race affected their life, be
it through discrimination, inspiration,
or otherwise.””®

-> Soliciting and considering how an individual
applicant’s unique heritage or cultural history,
e.g., language ability or enrollment in a federally
recognized Indian tribe, contributes to student
body diversity. These factors are not the same
asrace.””

-> Soliciting and considering whether an applicant
is the first in their family to attend college.”®

- Soliciting and considering whether an applicant
comes from a socioeconomically disadvantaged
background or a low-wealth family.?

> Soliciting and considering whether an applicant
is from a geographic area, neighborhood, or
high school that is underrepresented in the
college community.'*®

- Adopting equitable guaranteed admissions
or eligibility policies like percentage plans
(i.e., Top 10%).1!

- Tracking and collecting racial demographic
data throughout the admissions process to
ensure unfair policies and practices are not

isad aging or unduly excluding historically
marginalized and underrepresented students.
While some colleges and universities may have
removed all racial demographic data from
admissions, this drastic step was not required
by the Supreme Court in the SFFA decision.

v Importantly, these national findi able to address th the uniq f students from
included under the umbrella Asian American category.
26 Affirmative Action in Higher Education: The Racial Justice Landscape after the SFFA Cases

[Whereupon, at 12:07 p.m., the hearing was adjourned.]
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