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A NOTE TO USERS OF THE MODEL
CHARTER PUBLIC SCHOOL LAW

Our goal in this effort is to create a model charter public school law
that is grounded in principle, flexible enough to serve in a wide variety of state
policy environments, and well-supported by research. As a whole, the model
law is most applicable to the seven states without charter school laws (Kentucky,
Montana, Nebraska, North Dakota, South Dakota, and West Virginia) and
to the seven states with very weak charter school laws, most of which have a
relatively small number of charter schools, students, and authorizers (Alaska,
Iowa, Kansas, Maryland, Virginia, Wisconsin, and Wyoming). Even in these
14 states, though, the model law’s provisions need to be vetted and modified to
align with relevant state constitutional provisions, case law, and state context.

In the other 36 states and D.C., the focus should be less on applying the
model law wholesale and more on using it as a resource to tackle outstanding
challenges in the charter school movements in these states, such as funding
and facilities. Most of these states already have a long history of chartering
that has evolved from and within the unique context of each state and boast
growing numbers of charter schools, students, and authorizers.

It is also important to note that a strong charter school law is a
necessary but insufficient factor in driving positive results for charter schools.
Twenty-five years of experience with charter schools across the country has
shown that there are five primary ingredients of a successful charter school
environment in a state, as demonstrated by strong student results:

o Supportive laws and regulations (both what is on the books and how it is
implemented);

o Quality authorizers;

o  Effective charter support organizations, such as state charter school
associations and resource centers;

o Outstanding school leaders and teachers; and,

o  Engaged parents and community members.

While it is critical to get the law right, it is equally critical to ensure
these additional ingredients exist within a state’s charter school movement.
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SUMMARY OF MAJOR CHANGES FROM THE
FIRST EDITION OF THE MODEL CHARTER

PUBLIC SCHOOL LAW

Seven years have passed since the National Alliance for
Public Charter Schools released A New Model Law For
Supporting The Growth of High-Quality Public Charter
Schools in 2009. The National Alliance’s model law and the
seven associated state charter school laws’ annual rankings
reports from 2010 to 2016 have had a major impact on the
nation’s charter school laws. As evidence, the four states
that have enacted charter laws since 2009 have largely
aligned them with the model law, while 36 states have
made policy improvements to better align their laws with
the model law since 2009.!

At the same time, the charter public school
movement has grown from more than 4,900 charter
schools serving more than 1.4 million students in 40 states
and D.C. in 2008-09 to more than 6,800 charter schools
enrolling an estimated 2.9 million students in 42 states
and D.C. in 2015-16. These numbers could be even higher,
given that more than a million students are on wait lists
for charter schools.

While the health of the charter school movement
is generally strong,” and many charter schools are
yielding outstanding results for students,* the state policy
environments supporting charter schools must continue
to evolve to reflect emerging opportunities and challenges.

! Todd Ziebarth, Assessing the Increasing Strength of Charter Laws
(Washington, D.C.: National Alliance for Public Charter Schools,
2015).

? Nora Kern and Wentana Gebru, Waiting Lists to Attend Charter
Schools Top 1 Million Names (Washington, D.C.: National Alliance for
Public Charter Schools, 2014).

* Todd Ziebarth and Louann Bierlein Palmer. Health of the Public
Charter School Movement: A State-By-State Analysis, 2nd ed.
(Washington D.C.: National Alliance for Public Charter Schools,
2016).

4 National Alliance for Public Charter Schools, Public Charter Schools
Success: A Summary of the Current Research on Public Charters’
Effectiveness at Improving Student Achievement (Washington, D.C.:
Author, 2013).

Although the vast majority of the provisions in the first
edition of the model law are still reflective of smart policy,
the time is right for some updates to the model law based
upon lessons learned from experience, research, and
analysis.

Some of these updates are focused on providing
more equitable support to charter school students.
Most notably, the new edition of the model law includes
provisions strengthening facilities support for charter
school students, requiring state departments of education
to create an annual funding transparency report, ensuring
the fairness of charter school admission lotteries, and
ensuring a clear articulation and understanding about
how student discipline will be handled at charter schools.

Other updates are focused on providing more
flexibility to charter schools. Most notably, the new
edition of the model law includes provisions ensuring
that charter schools are able to serve preschool students,
allowing charter schools to give enrollment preference to
students who are at risk for academic failure, requiring a
school’s performance framework to include indicators,
measures, and metrics for mission-specific goals, providing
for the differentiated renewal of charter contracts for
high-performing charter schools, and providing that
authorizers may not request duplicative entries and
submissions from its charter schools and may not use their
performance frameworks to create cumbersome reporting
requirements for its charter schools.

Still other updates are focused on strengthening
accountability for charter schools and their authorizers.
Most notably, the new edition of the model law includes
provisions holding full-time virtual charter schools more
accountable; creating a minimum standard of performance
for an authorizer’s portfolio of schools; ensuring that
chronically low-performing charter schools are closed;



strengthening conflict of interest, code of ethics, and
nepotism policies for charter schools; and strengthening
accountability requirements for educational service
providers that partner with charter schools.

More specifically, this new edition of the model
law contains major changes in the following 11 sections
(presented in the order they appear in the actual model
law):

o  Enrollment

o Authorizers

o Applications

e  Full-Time Virtual Charter Public Schools
e Performance Framework

e  Renewals, Revocations, and Non-renewals
¢« Governance

o Special Education Local Education Agency Status
e Education Service Providers

o  Funding

o Facilities

The remainder of this part of the report provides a brief
summary of the major changes made in these 11 sections.
While there were other changes made to these sections,
this part of the report only focuses on those that are the
most significant.

Enrollment

Preschool Students. To ensure that charter schools
are able to serve preschool students (particularly those
from low-income families), the model law now states
that a charter school: may consider children under the
age of compulsory attendance as students if they are
enrolled in a publicly funded or free preschool program
operated by the school; may limit enrollment in the
charter school’s preschool program to students who meet
income eligibility requirements to participate in state-
funded preschool programs; and may give enrollment
preference to children participating in a publicly funded
or free preschool program operated by the charter school.

Fair Lotteries. To better ensure the fairness of charter
school admission lotteries, the model law now provides
more detailed language stating that a charter school
conducting an admissions lottery shall ensure that every
student has a fair opportunity to be considered in the

lottery and that the lottery is competently conducted,
randomized, transparent, and impartial so that students
are accepted into a charter school without regard to
ethnicity, national origin, religion, gender, income level,
disabling condition, proficiency in the English language,
or academic or athletic ability.

At-Risk Students. To allow charter schools to better serve
at-risk students, the model law now states that a charter
school may give enrollment preference to students who
are at risk for academic failure, defined as a student who
has an economic or academic disadvantage that requires
special services and assistance to succeed in educational
programs. The term includes, but is not necessarily
limited to, students who are members of economically
disadvantaged families, students who are identified
as having special educational needs, students who are
limited in English proficiency, students who are at risk
of dropping out of high school, and students who do not
meet minimum standards of academic proficiency. We
acknowledge there is tension between allowing charter
schools to give an enrollment preference to at-risk
students and fair and equal access to charter schools
for all students (in fact, there is probably some tension
between all of the model law’s preferences and fair and
equal access). However, we feel comfortable with this
particular preference because it is written in such a way
as to advantage at-risk students. To mitigate this tension,
though, states may consider setting aside a percentage of
seats that may be used for this preference (such as up to
50 percent), similar to what some states have done with
geographic preferences.

Authorizers

Intent of Multiple Authorizing Options. To clarify the
intent of allowing multiple authorizers in a state, the model
law now states that the intent of the “Eligible Authorizing
Entities” section is to create at least two active and effective
authorizing options for each charter school applicant, but
not a large number of authorizers with authority in any
single school district.

Minimum Standard of Performance for an Authorizer’s
Portfolio of Schools. To strengthen accountability for
authorizers, the model law now provides a new option
for states to consider: that if an authorizer’s portfolio of



schools fails to meet a state-established minimum standard
of performance, the ability of the authorizer to authorize
new charter schools shall be immediately suspended
by the existing state entity tasked with authorizer
oversight, unless the authorizer demonstrates exceptional
circumstances that the existing state entity tasked with
authorizer oversight finds justifiable. The model law also
now provides that a determination to suspend the ability
of an authorizer to authorize new charter schools shall
identify the deficiencies that, if corrected, will result in
the approval of the authorizer to authorize new charter
schools.

Applications

Discipline. To ensure a clear articulation and
understanding about how student discipline will be
handled at a charter school, the application now requires
an applicant to provide or describe clearly and concisely:
a code of student conduct that addresses a full range of
disciplinary sanctions for general education and special
education students and ensures that student rights and
due process are protected and a process for conducting
disciplinary hearings and appeals that ensures that the due
process rights of the participants are protected.

Transparency. To ensure greater transparency in the
charter application review process, the model law now
requires authorizers to be transparent about who is
reviewing applications and conducting interviews.

Full-Time Virtual Charter Public Schools

The first edition of the model law included application
and charter contract requirements for full-time virtual
charter schools. However, as documented in A Call to
Action to Improve the Quality of Full-Time Virtual Charter
Public Schools,® the breadth of the underperformance by
full-time virtual charter schools convinces us that states
need to change the policy framework within which these
schools can operate. The specifics of the changes in each
state will depend upon the sophistication of that state’s

5 National Alliance for Public Charter Schools, National Association
of Charter School Authorizers, 50-State Campaign for Achievement
Now, A Call to Action to Improve the Quality of Full-Time Virtual
Charter Public Schools (Washington, D.C.: National Alliance for Public
Charter Schools, 2016).

funding, attendance, and accountability systems. Subject
to circumstances in each state, one or more of these
provisions will be most relevant. However, we encourage
states to adopt as many of these options as possible to
increase the state’s chances of elevating the quality of full-
time virtual charter schools.

Authorizing Structure. We recommend that states permit
only authorizers that have been granted statewide or
regional chartering authority to oversee full-time virtual
charter schools that enroll students from more than one
district, while still allowing districts to authorize full-
time virtual charter schools that enroll students only from
within their districts. In order to curb the temptation to
authorize for financial gain, we also reccommend that states
cap the amount of authorizing fees that an authorizer can
withhold from a full-time virtual charter school.

Enrollment Criteria. We prefer that states initially
maintain a core principle that full-time virtual charter
schools, like all other types of charter schools, must serve
all students. However, should it be shown that other
interventions prove unable to make full-time virtual
charter schools successful with all students, states should
study the creation of criteria for enrollment, a change
which in many states may require that full-time virtual
charter schools operate as something other than charter
schools.

Enrollment Levels. We recommend that states require
authorizers and schools to create desired enrollment levels
for the full-time virtual charter schools in their states for
each year of a charter contract, not to exceed a certain
number of students per school in any given year, and allow
schools to grow—or not—based on performance.

Accountability for Performance. We recommend that
states require authorizers and schools to jointly determine
additional, virtual-specific goals regarding student
enrollment, attendance, engagement, achievement,
truancy, and attrition, as well as finances and operations,
and to include these goals in the schools’ charter contracts.
These goals are in addition to the rigorous goals that every
charter school contract should contain. We recommend
that authorizers make renewal and closure decisions based
upon schools’ achievement of the goals in their contracts.



Funding Levels Based on Costs. We recommend that
states require full-time virtual charter school operators
to propose and justify a price per student in their charter
school applications. We also call on states to seek guidance
from experts and researchers in determining responsible
levels of funding based on the real costs of full-time virtual
charter schools.

Performance-based Funding. We recommend that as
states establish valid cost levels for operating full-time
virtual charter schools, they also fund full-time virtual
charter school students via a performance-based funding
system.

To be clear, we do not support these policy options for
brick-and-mortar charter schools or “hybrid” charter
schools that make use of both brick-and-mortar and
online settings. These provisions are tailored to the
unique problems that have emerged among too many
full-time virtual charter schools, problems that call
for states to enact significant policy changes for these
schools.

Also, while we support making such changes in
the context of a state’s charter school law, we also realize
that some of these changes may not fit within that context.
States may need to consider governing full-time virtual
schools outside of the state’s charter school law, simply
as full-time virtual public schools. We will support state
leaders that decide to govern full-time virtual schools in
this way.

Performance Framework

Mission-Specific Goals. To ensure that a school is also
held accountable for goals tightly aligned to its mission,
the model law now requires the performance framework
to also include indicators, measures, and metrics for
mission-specific goals.

Performance Target Amendments. To ensure that a
school has realistic goals for accountability, the model
law now provides that the performance targets may be
amended by mutual agreement after the charter school is
operating and has collected baseline achievement data for
its enrolled students.

Prohibiting Duplicative Data Entry, Submission, and
Reporting Requirements. To ensure that the performance
framework is used specifically and appropriately for
school accountability, the model law now provides that
an authorizer may not request duplicative data entry and
submission from its charter schools and may not use the
performance framework to create duplicative reporting
requirements for its charter schools.

Renewals, Revocations, and Non-renewals
Differentiated Renewal of High-performing Charter
Public Schools. To better support successful charter
schools, the model law now provides for the differentiated
renewal of charter contracts for high-performing charter
schools.

Automatic Closures of Chronically Low-performing
Charter Public Schools. To ensure that chronically
low-performing charter schools are closed, the model
law now provides that an authorizer shall not renew a
charter contract if a charter school has failed to meet state-
established minimum academic and financial standards,
unless the school demonstrates exceptional circumstances
that the authorizer finds justifiable.

Governance

Organization. To clarify the public purposes of charter
schools, the model law now provides that a charter school
shall be organized as a non-profit education organization
in order to fulfill public purposes.

Conlflict of Interest Policy and Code of Ethics. To better
ensure the good governance of charter schools, the model
law now requires each charter school governing board
to adopt a viable conflict of interest policy and a code of
ethics.

Nepotism Policy. To mitigate nepotism in the hiring
and supervisory practices of charter schools, the model
law now requires each charter school governing board to
adopt a policy regarding the hiring of family members to
avoid any nepotism in hiring and supervision. The policy
shall include, among other things, a disclosure to the
board of any potential nepotism in hiring and supervision
and a provision that any party with such a conflict shall



not be involved in the hiring decision or supervision of a
potential employee.

Local Education Agency Status for Special
Education

The 43 jurisdictions with charter school laws vary greatly
in how they address the local education agency (LEA)
status of charter schools. Similar to the first edition of the
model law, this edition provides two options for handling
this issue in state law:

1. A charter school is an LEA.
2. A charter school is not an LEA.

What is different about the provisions in this edition of
the model law is that they provide clearer guidelines for
how special education provision and funding should work
in charter schools.

When a charter school is an LEA, the model
law now provides more detailed language concerning
enrollment, service provision, the role of Network LEAs,
funding, self-insurance, funding transparency, excess
cost aid, and access to intermediate school districts and
resource organizations.

When a charter school is not an LEA, the model
law now provides more detailed language concerning
enrollment, service provision, the role of Network LEAs,
funding, severe needs programs, funding transparency,
excess cost aid, and access to intermediate school districts
and resource organizations.

Education Service Providers

Access to Records. To ensure that a charter school
governing board is able to provide the necessary oversight
of an education service provider, the model law now
requires charter school governing boards to have access to
education service provider records necessary to overseeing
the education service provider contract.

Prohibition from Serving as Voting Members of
Governing Boards. To ensure the independence of
a charter school governing board from an education
service provider, the model law now prohibits individuals
compensated by an education service provider from
serving as a voting member on the board of any charter

school that contracts with the education service provider,
except in instances where the authorizer of the charter
school waives such restriction.

Transparency. To ensure transparency in how public
funds are spent as they relate to the operation of charter
schools, the model law now requires education service
providers partnering with charter schools to provide
information on an annual basis to the governing board
of the charter school regarding how the education service
provider spends the public funding it receives for the
operation of partner charter schools in such categories as
salaries, insurance, taxes, benefits, capital outlay, supplies,
and materials when the providers are performing a public
function under applicable state law.

Criminal History Record Checks and Fingerprinting
Requirements. To better ensure student safety, the
model law now applies criminal history record checks
and fingerprinting requirements to individuals who
regularly come into contact with students, including any
on-site employees of management organizations. (The
previous edition of the model law applied these checks
and requirements only to school personnel and governing
board members.)

Funding

Funding Transparency Report. To better ensure that
students in charter schools have available an amount of
public funding equitable to the public funding provided
to students in traditional public schools, inclusive of
operational, categorical, and capital funding, the model
law now requires the state department of education to
create an annual report that includes:

o A comparison of the total per pupil revenues
received from all local, state, and federal dollars
in all operational, categorical, and capital funding
streams for each charter school, with the total per
pupil revenues received from all local, state, and
federal public dollars in all operational, categorical,
and capital funding streams for each district from
which the school draws its students. This comparison
of the total per pupil revenues shall be reported as
an overall average and broken down by operational,
categorical, and capital funding streams.



Facilities

Similar to the first edition of the model law, this edition
provides a menu of policy options for handling this issue
in state law. What follows are the major additions to this
section of the model law in this edition:

Requirement to Provide School District Space or
Funding. Based partly upon New York law, the model
law now provides an option for a charter school to request
public school facilities from any school district in which at
least 50 enrolled students reside. In response, the school
district shall either offer at no cost to the charter school
space in a public school building or offer the charter
school space in a privately owned or other publicly owned
facility at the expense of the school district and at no cost
to the charter school.

Right to Lease or Purchase Unused District Facilities.
Based largely upon Indiana law, the model law now
provides more detailed language on the right of a charter
school to lease or purchase unused district facilities. (The
first edition of the model law provided some general
language for this option.)

State Charter Public School Debt Reserve Fund. Based
largely upon Colorado law, the model law now provides
an option whereby states can create a state charter school
debt reserve fund to enhance the ability of any qualified

charter school that chooses to finance capital construction
with revenues from bonds issued on behalf of the qualified
charter school by the appropriate authority to obtain such
financing on favorable terms by providing a source of
money that can be used to make bond payments if the
qualified charter school fails to make such payments.

School District Inclusion of Charter Public Schools in
School District Bonding and Mill Levy Requests. Based
largely upon Colorado law, the model law now provides
an option in which states can require a school district that
is considering the submission of any question regarding
bonded indebtedness or a mill levy to the eligible electors
of the district at an upcoming election to include any
charter school located within the district in all discussions
regarding the possible submission of such a question.

The remainder of this document is organized in the fol-
lowing way:

o  First, we present a description of the essential com-
ponents of the model charter school law.

o Second, we provide a rationale for the key sections
of the model law.

o  Finally, we present proposed statutory language.



ESSENTIAL COMPONENTS OF THE MODEL
CHARTER PUBLIC SCHOOL LAW

As a quick guide to the primary ingredients of a strong
charter public school law, we developed the following list
of the essential components of such a law.

1) No Caps on the growth of charter schools in a state.

2) A Variety of Charter Public Schools Allowed,
including new start-ups and public school conversions.

3) Multiple Authorizers Available, including non-
school board authorizers, to which charter applicants
may directly apply.

4) Authorizer and Overall Program Accountability
System Required, whereby all authorizers must affirm
interest to become an authorizer (except for a legislatively-
created state charter school commission) and participate
in an authorizer reporting program based on objective
data, as overseen by some state-level entity with the power
to sanction.

5) Adequate Authorizer Funding, including provisions
for guaranteed funding from the state or authorizer fees
and public accountability for such expenditures.

6) Transparent Charter Application, Review, and
Decision-making Processes, including comprehensive
academic, operational, and governance application
requirements, with such applications reviewed and acted
upon following professional authorizer standards.

7) Performance-based Charter Contracts Required,
with such contracts created as separate post-application
documents between authorizers and charter schools
detailing academic performance expectations, operational

performance expectations, and school and authorizer
rights and duties.

8) Comprehensive Charter Public School Monitoring
and Data Collection Processes so that all authorizers can
verify charter school compliance with applicable law and
their performance-based contracts.

9) Clear Processes for Renewal, Non-renewal, and
Revocation Decisions, including school closure and
dissolution procedures to be used by all authorizers.

10) Transparency Regarding Educational Service
Providers, provided there is a clear performance contract
between an independent charter school board and the
service provider and there are no conflicts of interest
between the two entities.

11) Fiscally and Legally Autonomous Schools, with
Independent Charter Public School Boards, whereby
charter schools are created as autonomous entities with
their boards having most powers granted to traditional
school boards.

12) Clear Student Recruitment, Enrollment and Lottery
Procedures, which must be followed by all charter schools.

13) Automatic Exemptions From Many State and
District Laws and Regulations, except for those covering
health, safety, civil rights, student accountability, employee
criminal history checks, open meetings, freedom of
information requirements, and generally accepted
accounting principles.



14) Automatic Collective Bargaining Exemption,
whereby charter schools are exempt from any outside
collective bargaining agreements, while not interfering
with laws and other applicable rules protecting the rights
of employees to organize and be free from discrimination.

15) Multi-School Charter Contracts and/or Multi-
Charter Contract Boards Allowed, whereby an
independent charter school board may oversee multiple
schools linked under a single charter contract or may hold
multiple charter contracts.

16) Extra-Curricular and Interscholastic Activities
Eligibility and Access, where: (a) charter school
students and employees are eligible for state- or district-
sponsored interscholastic leagues, competitions, awards,
scholarships, and recognition programs to the same extent
as traditional public school students and employees; and
(b) students at charter schools that do not provide extra-
curricular and interscholastic activities have access to
those activities at traditional public schools for a fee via a
mutual agreement.

17) Clear Identification of Special Education
Responsibilities, including clarity on which entity is the
local education agency responsible for such services and
how such services are to be funded (especially for low-
incident, high-cost cases).

18) Equitable Operational Funding and Equal Access
to All State and Federal Categorical Funding, flowing
to the school in a timely fashion and in the same amount
as district schools following eligibility criteria similar to
all other public schools.

19) Equitable Access to Capital Funding and Facilities
including multiple provisions such as facilities funding,
access to public space, access to financing tools, and other
supports.

20) Access to Relevant Employee Retirement Systems,
with the option to participate in a similar manner to all
other public schools.

21) Full-Time Virtual Charter School Provisions,
including specific provisions regarding authorizing
structure, enrollment criteria, enrollment levels,
accountability for performance, funding levels based on
casts, and performance-based funding.



THE RATIONALE FOR THE KEY SECTIONS OF
THE MODEL CHARTER PUBLIC SCHOOL LAW

This section provides the rationale for the key aspects
of the model law, organized by its major building
blocks: legislative declarations; definitions; enrollment;
authorizers; application process; accountability; operations
and autonomy; funding; and facilities. The discussion of
these aspects of the law is intended to highlight some of
the most important lessons we have learned about charter
public school law over the past 25 years. For each major
section, we highlight the significant provisions from the
law, discuss the rationale for the language in the law, and
provide pertinent state examples to further illustrate the
law’s provisions.

LEGISLATIVE DECLARATIONS

The model law’s “Legislative Declarations” section
provides the state legislature opportunities to outline the
need for the state to enact a charter school law, to present
the purposes of the state’s charter schools as a whole, and
to state explicitly that charter schools are part of the state’s
public education system. While much of this language will
look familiar to those who have been working on charter
school law, we highlight four provisions from this section
below that merit particular attention.

“As a Whole”

Most state laws list several purposes for the state’s charter
schools. What isn’t always clear is whether an individual
charter school needs to meet each one of the purposes
or the state’s charter schools as a whole need to meet
all of them. To clarify the intent of these purposes (and
to prevent charter school opponents from hounding a
particular charter school because it only meets some of

the law’s eight purposes), the model law contains the
following provision:

“The general assembly finds and declares that the
purposes of the state’s charter public schools as a
whole are:”

Closing the Achievement Gap

Over the past two decades or so, there has been increasing
focus on closing the achievement gap between low-
performing groups of students and their high-performing
peers. The enactment of the No Child Left Behind (NCLB)
Act in 2001 intensified this focus, especially NCLB’s
requirements to disaggregate student results by race and
ethnicity, economic status, special education status, and
English language learner status. Most charter school laws,
however, were enacted prior to NCLB, and the purposes of
charter schools as outlined in these laws are often silent on
the very issue that has attracted countless school leaders,
teachers, and parents into the charter school movement.
To place charter school innovation within the larger aims
of the state’s public education system, and to capture the
aspirations of many of the best charter schools across the
country, the model law includes the following purpose for
a state’s charter schools:

“To close achievement gaps between high-
performing and low-performing groups of public
school students.”

Encouraging Replication of High-Performing
Charter Schools
When most charter school laws were enacted, they



envisioned groups of individuals banding together to
start a single new public school. Over the life of the
charter school movement, we have seen an increasing
focus on expanding and replicating what is working in
charter schools through the creation of nonprofit charter
management organizations (CMOs) and for-profit
education management organizations (EMOs). In fact, as
of the 2015-16 school year, more than 40 percent of charter
schools are managed by CMOs or EMOs (27 percent by
CMOs and 14 percent by EMOs).! Most charter school
laws have failed to adequately capture the role of high-
performing charter schools that are replicating in their
states. The model law attempts to do it in a few places. In
the “Legislative Declarations” section, the model law adds
the following purpose for a state’s charter schools:

“To encourage the replication of successful charter
public schools.”

Charter Schools are Part of the State’s Public
Education System

According to research conducted for the National
Alliance for Public Charter Schools, only 29 percent of
voters know that charter schools are public schools.? It is
a misunderstanding that has significant ramifications for
charter schools, particularly regarding the charter school
movement’s goal of equitable public funding for charter
school students. Several states understood the importance
of explicitly stating the public nature of charter schools in
their initial charter school laws, sometimes in anticipation
of lawsuits to be filed challenging the legality of charter
schools. Such states include Colorado, Florida, and
Minnesota. The model law includes such a provision as

well:

“All charter public schools in the state established
under this Act are public schools and are part of the
state’s public education system. The provisions of

! National Alliance for Public Charter Schools, A Closer Look at the
Charter School Movement (Washington, D.C.: Author, 2016).

2 The Glover Park Group conducted a telephone survey of 800 reg-
istered voters nationwide between November 30 and December 9,
2015, for the National Alliance for Public Charter Schools. The mar-
gin of error on a sample size of 800 is +/- 4.0 percent. The wording of
the question cited here was: Do you think charter schools are public
schools, private schools, religious schools, other—please specify, don’t
know/not sure.

this Act should be interpreted liberally to support
the findings and purposes of this section and to
advance a renewed commitment by the state to the
mission, goals, and diversity of public education.”

DEFINITIONS

The model law’s “Definitions” section defines the key
terms used in the law. We highlight six definitions from
this section below that merit particular attention.

Applicant

The model law takes a liberal view of eligible applicants
for a charter school, with the understanding that there
must be fair but rigorous approval, oversight, and
renewal processes that will work to ensure that only
those applicants with a high probability for success will
be allowed to operate charter schools. After all, receiving
approval to operate a charter school is a privilege, not
a right. As a result, the model law’s definition of an
“applicant” would allow a wide variety of charter schools,
including new start-ups and public school conversions:

“An ‘applicant’ means any person or group that
develops and submits an application for a charter
public school to an authorizer”

Governing Board

The model law makes it clear that charter schools must
be autonomous entities and must have an independent
governing board that signs a formal charter contract
with the school’s authorizer. Even for charter schools
authorized by their school board, a separate governing
board must be created so that there are two formal parties
to the charter contract. Specific language in the model
law states:

“A ‘governing board’ means the independent board
of a charter public school that is party to the charter
contract with the authorizer, whose members have
been elected or selected pursuant to the school’s
application and charter contract.”



Charter Public School

Many state charter school laws do not provide a specific
definition of a charter school. Where states do provide
such definitions, they are usually brief and vague. The
most comprehensive legal definition of a charter school
is actually found in federal law via the Charter School
Program (CSP).> As a way to define the essential
components of charter schools, the model law provides
a modified version of the definition in the CSP that
highlights such things as autonomy, independent board
governance, accountability via a charter contract, and
parent choice:

“A ‘charter public school’ means a public school

that:

o  Has autonomy over decisions including, but
not limited to, matters concerning finance,
personnel, scheduling, and curriculum and
instruction;

o Is governed by an independent governing
board;

o Is established, operated, and accountable
under the terms of a charter contract between
the school’s board and its authorizer;

o Isaschool to which parents choose to send
their children;

o Isaschool that admits students on the basis of
a lottery if more students apply for admission
than can be accommodated;

o Provides a program of education that includes
one or more of the following: pre-school,
pre-kindergarten, any grade or grades from
kindergarten through grade 12, and adult
community, continuing, and vocational
education programs;

o Operates in pursuit of a specific set of
educational objectives as defined in its charter
contract; and

o Operates under the oversight of its authorizer
in accordance with its charter contract”

* Elementary and Secondary Education Act, Title V, Part B, Subpart I,
Section 5210, (1).

Authorizer

When most states enacted their charter school laws, they
gave short attention (if any at all) to charter authorizers
beyond stating which entities were eligible to serve in
this role. We have since learned the critical role that
authorizers play in a state’s charter school movement.
From our perspective, quality authorizers are one of
the primary ingredients of a successful charter school
movement in a state. Therefore, the model law gives
considerable attention to the roles and responsibilities of
authorizers. In the “Definitions” section, the model law
defines an authorizer as follows:

“An ‘authorizer’ means an entity authorized under
this Act to review applications, decide whether to
approve or reject applications, enter into charter
contracts with applicants, oversee charter public
schools, and decide whether to renew, not renew,
or revoke charter contracts”

Education Service Provider

A wide variety of education service providers have
played important roles in opening and operating charter
schools. Just as the model law contemplates a wide variety
of applicants but rigorous approval processes, it takes a
liberal view of potential education service providers held
accountable through charter contracts:

“An ‘education service provider’ means a for-profit
education management organization, nonprofit
charter management organization, or any other
partner entity with which a charter public school
contracts for educational program implementation
or comprehensive management.”

Charter Contract

One of the essential characteristics of the charter school
concept is a fixed-term, renewable contract between a
school and its authorizer. Such a contract defines the roles,
powers, responsibilities, and performance expectations
for the school and its authorizer. While some state charter
school laws explicitly require an authorizer to enter into a
contract with a charter school, several state laws omit such
arequirement. To make clear that schools and authorizers
must enter into such contracts, the model law provides the



following definition of a “charter contract™:

“A ‘charter contract’ means a fixed-term, renewable
contract between a charter public school and
an authorizer that outlines the roles, powers,
responsibilities, and performance expectations for
each party to the contract”

ENROLLMENT

Lottery

To provide all students an equally fair chance at attending
a charter school, charter schools must hold a lottery if
student demand exceeds the supply of available seats in a
school. This approach prohibits a “first come, first served”
approach to enrollment that often discriminates against
students who don’t have parents aggressively pursuing
each and every potential school option. Instead, when
a school is looking to fill 100 seats from a list of 600
enrollees, student number #600 should have an equally
good chance as student #1 of attending the school. The
model law contains the following two provisions for

>«

The model law’s “Enrollment” section outlines the policies
that govern enrollment in a charter school in a state. We
highlight four provisions from this section below that

merit particular attention.

Open Enrollment

As public schools, charter schools must be open to any
student who wishes to attend the school. A charter school
should not limit admissions based on such factors as
academic ability. A charter school should also be able to
serve preschool students, particularly those from low-
income families. To ensure that charter schools operate
within these parameters, the model law contains the
following three provisions:

lotteries:

“If capacity is insufficient to enroll all students who
wish to attend the school, the charter public school
shall select students through a lottery”

“A charter public school conducting an admissions
lottery shall ensure that, subject to the provisions of
Section IV, (2), every student has a fair opportunity
to be considered in the lottery and that the lottery
is competently conducted, equitable, randomized,
transparent, and impartial so that students are
accepted in a charter public school without regard
to ethnicity, national origin, religion, gender,
income level, disabling condition, proficiency

“A charter public school shall be open to any
student”

“A charter public school shall not limit admission
based on ethnicity, national origin, religion, gender,
income level, disabling condition, proficiency
in the English language, or academic or athletic
ability”

“A charter public school may consider children
under the age of compulsory attendance as
students if they are enrolled in a publicly funded
or free preschool program operated by the school.
A charter public school may limit enrollment in
the charter public school’s preschool program to
students who meet income eligibility requirements
to participate in state-funded preschool programs.”

in the English language, or academic or athletic
ability, except as stated herein”

Limited Enrollment Preferences

While charter schools must be open enrollment schools,
they should also be allowed to provide enrollment
preferences in limited circumstances. First, non-charter
schools that convert to charter school status should be
required to give an enrollment preference to students who
live in the former attendance area of the school. Such a
preference would allow the current students to remain at
the school after it converts. Here is the relevant language
from the model law:

“Any non-charter public school converting
partially or entirely to a charter public school shall
adopt and maintain a policy giving enrollment
preference to students who reside within the
former attendance area of that public school”



Second, since it is a high priority for some families to have
each of their children attending the same school, charter
schools should be allowed to give enrollment preferences
to siblings of students already enrolled in the school. Here
is the relevant language from the model law:

“A charter public school may give enrollment
preference to siblings of students already enrolled
in the charter public school”

Third, to ensure that charter schools are able to serve
preschool students (particularly those from low-income
families), the model law states that a charter school may
give enrollment preference to children participating in a
publicly funded or free preschool program operated by
the charter school. Here is the relevant language from
the model law:

“A charter public school may give enrollment
preference to children participating in a publicly
funded or free preschool program operated by the
charter public school”

Fourth, charter schools should be allowed to give an
enrollment preference to the children of the school’s
founders, governing board members, and full-time
employees. Since these individuals often devote much of
their energies to starting and operating charter schools,
we feel it is reasonable to allow a limited percentage of a
school’s available seats to be reserved for them, as long as
itis no more than 10 percent. Here is the relevant language
from the model law:

“A charter public school may give enrollment
preference to children of a charter public school’s
founders, governing board members, and full-time
employees, so long as they constitute no more than
10 percent of the school’s total student population”

Fifth, to allow charter schools to better serve at-risk
students, the model law states that a charter school may
give enrollment preference to students who are at risk for
academic failure, defined as a student who has an economic
or academic disadvantage that requires special services
and assistance to succeed in educational programs. The
term includes, but is not necessarily limited to, students

who are members of economically disadvantaged families,
students who are identified as having special educational
needs, students who are limited in English proficiency,
students who are at risk of dropping out of high school,
and students who do not meet minimum standards of
academic proficiency.

We acknowledge there is tension between allowing
charter schools to give an enrollment preference to at-risk
students and fair and equal access to charter schools for
all students. (In fact, there is probably some tension
between all of the model law’s preferences and fair and
equal access.) However, we feel comfortable with this
particular preference because it is written in such a way
as to advantage at-risk students. To mitigate this tension,
though, states may consider setting aside a percentage of
seats that may be used for this preference (such as up to
50 percent), similar to what some states have done with
geographic preferences.

Here is the relevant language from the model law:

“A charter public school may give enrollment
preference to students who are at risk for academic
failure, as defined in Section 111, (3)”

Lastly, to ensure that charter schools whose mission is
single-gender education are allowed to implement their
models effectively, the model law states that such charter
schools may limit admission based on gender. Here is the
relevant language from the model law:

“A charter public school whose mission is single-
gender education may limit admission on the
basis of gender. If capacity is insufficient to enroll
all students who wish to attend such school, the
charter public school shall select students through
a lottery”

AUTHORIZERS

The model law addresses the standard question of which
entities should be allowed to authorize in a state, but it
also tackles other areas of state law such as authorizer
powers and duties, authorizer funding, and authorizer
accountability. We discuss each of these four areas below.



Creating Choice in Authorizers: Multiple Ways
to Create Multiple Authorizers

A well-designed charter school law must allow two active
and effective authorizing options so that all charter
applicants have the opportunity to seek approval from a
conscientious and well-motivated authorizer. Having just
one option is bad if it involves only a school board half-
heartedly interested in the process. On the other hand,
creating an environment in which charter schools can shop
around among many authorizers for the laxest approval
and accountability standards undermines school quality.
To clarify the intent of allowing multiple authorizers in
a state, the model law includes the following language:

“The intent of this section is to create at least two
active and effective authorizing options for each
charter public school applicant, but not a large
number of authorizers with authority in any single
school district”

The model law presents multiple approaches for creating a
multiple-authorizer environment, with the understanding
that the conditions and capacities within a state will
determine which environment makes the most sense in
that state. To create multiple authorizers, the model law
provides for three things:

o  Establishment of a state charter school commission;

o Opportunity for school boards to register as
authorizers with the existing state entity tasked with
authorizer oversight; and,

o Opportunity for various entities—including mayors,
city councils, non-profit organizations, and public
and private postsecondary institutions—to apply for
authorizing ability to the existing state entity tasked
with authorizer oversight.

Itis important to note that some believe only existing public
entities should be allowed to serve as authorizers, while
others argue for the inclusion of private and nonprofit
entities to bring new expertise into the authorizing
world. Experiences in various states with both public and
non-public authorizing entities reveal that all types of
authorizers can be successful if they meet at least three
criteria: a clear desire to become an authorizer; enough
political insulation to allow data-driven decisions; and the
ability to create adequate infrastructure to carry out their

authorizer tasks.*

To this end, the model law envisions the inclusion
of multiple entities as authorizers, all under an authorizer
accountability system. Given the dynamics within a given
state, the specific portfolio of authorizers may vary. For
example, one state may allow school boards and a state
charter school commission to authorize charter schools,
while another state may allow school boards, universities,
and mayors to do so.

State Charter Public School Commission

The model law establishes a special-purpose state charter
school commission with statewide chartering authority.
In a growing phenomenon across the country, 14 states
and D.C. now have special-purpose charter school boards,
with a number of other states seriously discussing the
creation of such entities. The primary advantage of such
boards is that their core mission is the authorization of
charter schools. That, and only that, is what they do,
allowing them to develop expertise on a tough task that
is usually given inadequate attention in a state. When
Colorado created its special-purpose charter school board,
the Colorado Charter School Institute, in 2004, one of its
stated purposes was to enhance charter school authorizing
in the state. According to Colorado law, it is “the intent of
the general assembly that the institute shall exist to model
best practices in authorizing charter schools and make
those practices available to school districts.”

There is no single “right way” to structure the
appointment and composition of a state charter school
commission. Particularly in the matter of appointing
commission members, various approaches can produce
successful results. The most practical approach for a
particular state will usually be determined by state-
specific circumstances. For this reason, while the model
law illustrates one possible approach to making such
appointments, we recognize that variations on some
specifics—such as the appointment process, number of
board members, and terms of office—might make sense
in some states.

Notwithstanding such potential variations, we
recommend that states adhere to the following general

4 Louann Bierlein Palmer, Alternative Charter School Authorizers:
Playing a Vital Role in the Charter Movement (Washington, D.C.:
Progressive Policy Institute, 2006).

5 See CO Rev Stat § 22-30.5-501, (2), (a).



principles and recommendations when creating a state
charter school commission:

o The commission should consist of an odd number of
members to avoid tie votes. Seven or nine is a typical
and practical size.

o Members should be appointed (either directly or
through “advice and consent”) for staggered terms
by multiple state government leaders or bodies that
share responsibility for, and high interest in, the
success of K-12 public education in the state. These
appointing leaders or entities might include the
governor, legislative leadership, the state board of
education, and the state superintendent of education.

o The commission membership should be bipartisan,
with no more than a simple majority of members
from the same political party.

o The commission membership should include
breadth of experience and expertise well-suited to
the commission’s work, such as the types described
in the model law.

In addition, in most states it would be advisable for
the commission membership to reflect the geographic
concentrations of population and likely concentrations
of chartering activity throughout the state.

School Boards

To date, school boards have been allowed to authorize,
often without having developed the commitment and
capacity to doing the job well. To encourage local school
boards to take their authorizing work seriously if they
decide to do it, the model law requires them to register
with the existing state entity tasked with authorizer
oversight and provide information in several areas, such
as their charter authorizing budget and personnel.

Mayors, City Councils, and Public
Postsecondary Institutions

Currently, three states allow mayors or city councils
to serve as authorizers and 16 states allow public
postsecondary institutions to serve in this role. In most
cases, these entities have been granted the ability to
authorize by state law, without any kind of application and
accountability requirements. To encourage these entities

to take their authorizing work seriously if they decide to
do it, the model law requires them to apply to the existing
state entity tasked with authorizer oversight for approval.
They must provide information in several areas, such as a
draft of the performance framework that the entity would
use to guide the establishment of a charter contract and
for ongoing oversight and evaluation of charter schools.

Other Private and Nonprofit Options

In addition to the options above, a small number of states
currently allow other types of entities—such as private
postsecondary institutions or nonprofit organizations—
to serve as, or apply to serve as, charter authorizers.
The model law allows the inclusion of such entities and
includes language requiring public accountability and
transparency for such private or nonprofit institutions
in all matters concerning their charter-authorizing
practices and decisions. The model law requires that such
entities must apply to the existing state entity tasked with
authorizer oversight for approval and clearly demonstrate
their interest in, and capacity for, authorizing schools.
These requirements mean that no preestablished longevity
or asset amounts are specified in the law, allowing new
single-purpose nonprofit authorizers to be established.

Authorizer Powers and Duties

Too often, state charter school laws are silent or vague
about authorizer powers and duties. Given that charter
authorizing is such a challenging task within K-12 public
education, it is critical that state laws provide clarity
regarding the roles and responsibilities of authorizers. To
do so, the model law provides the following language:

“Authorizers are responsible for executing, in

accordance with this Act, the following essential

powers and duties:

o Soliciting and evaluating charter applications;

o Approving quality charter applications
that meet identified educational needs and
promote a diversity of educational choices;

o Denying weak or inadequate charter
applications;

o Negotiating and executing sound charter
contracts with each approved charter public
school;



e Monitoring, in accordance with charter
contract terms, the academic and fiscal
performance and legal compliance of charter
public schools; and

o Determining whether each charter contract
merits renewal, non-renewal, or revocation.”

Authorizer Funding: Developing a Statewide
Formula
Authorizer funding structures generally fall into three
categories: fees retained from authorized charter schools;
budget allocation from a parent organization (such as a
university); and state or local budget appropriation.
Similar to the practice in 24 states, the model law
allows an authorizer to retain a percentage or portion of
revenue from each school it charters. There is no single
formula for authorizer funding that is “the best” for every
state. The determination of an adequate, efficient, and
well-working formula for authorizer funding will depend
on the conditions in each state, including the variety and
preexisting financial capacities of authorizers in the state.
Below are a few principles and recommendations that
guided the model law’s provisions on authorizer funding:

o The funding formula should be set by the state
and apply uniformly to all authorizers in the state.
Authorizers should not be permitted to offer “cut-
rate” or “below-market” oversight fees to charter
schools, thereby creating an environment in which
charter schools seek out the lowest-cost instead of the
highest-quality or best-fitting authorizer.

o To ensure efficient and well-directed use of tax
dollars, the existing state entity tasked with authorizer
oversight should periodically review and, if warranted
by the actual costs of authorizing (as reported annually
to the state), adjust the authorizer funding formula
or scale. Charter authorizing should be neither a
financial burden nor a “cash cow” for authorizers. The
funding formula should provide adequate funding
for authorizers to fulfill the responsibilities of quality
authorizing in accordance with the charter law, but
should not give authorizers a financial incentive to
pursue volume chartering at the possible expense of
quality chartering.

o Three percent of charter school per-pupil funding
is generally regarded as adequate funding for

authorizers in most states, particularly where separate
start-up funding is allocated for the establishment
of new authorizers like a statewide commission. In
addition, once an authorizer has chartered schools for
a few years and oversees a “critical mass” of charters,
it might be able to continue authorizing effectively
with a lower-percentage fee (because it is beyond
start-up and also may have achieved some economies
of scale) until the point where the number of schools
it authorizes increases costs on a per-school basis.
Such a determination should be made by the existing
state entity tasked with authorizer oversight based on
several consecutive years of financial data from all
authorizers in the state. If the data warrant, the existing
state entity tasked with authorizer oversight could, for
example, establish a sliding scale that provides for
authorizers to receive a higher-percentage fee (not
to exceed three percent of charter school per-pupil
dollars) in their first three years of authorizing, with
the percentage decreasing thereafter.

Authorizer Accountability

One of the principles of the model law is that all authorizers
should be held accountable for their work. The model law
establishes authorizer accountability in two ways. First,
the model law requires each authorizer to submit to the
existing state entity tasked with authorizer oversight and
the legislature an annual report that includes the following
items:

o The authorizer’s strategic vision for chartering and
progress toward achieving that vision;

o The academic and financial performance of all
operating charter schools overseen by the authorizer,
according to the performance expectations for
charter schools set forth in the state’s Charter Public
Schools Act;

o The status of the authorizer’s charter school portfolio,
identifying all charter schools in each of the following
categories: approved (but not yet open), operating,
renewed, transferred, revoked, not renewed,
voluntarily closed, or never opened;

o Theauthorizing functions provided by the authorizer
to the charter schools under its purview, including the
authorizer’s operating expenses as detailed through
annual audited financial statements that conform



with Generally Accepted Accounting Principles; and
o The services purchased from the authorizer by the
charter schools under its purview, including an
itemized accounting of the actual costs of these

services.

Second, the model law requires that each authorizer’s
performance be reviewed by the existing state entity
tasked with authorizer oversight to ensure adherence to
the charter school law as well as quality performance.
The model law allows the existing state entity tasked with
authorizer oversight to conduct a special review of an
authorizer for persistently unsatisfactory performance
of the authorizer’s portfolio of charter schools, a pattern
of well-founded complaints about the authorizer or its
charter schools, or other objective circumstances. As a
result of such a review, the existing state entity tasked
with authorizer oversight must notify an authorizer of
identified problems and give the authorizer reasonable
opportunity to respond and remedy the problems. If the
authorizer fails to do so, the existing state entity tasked
with authorizer oversight shall sanction the authorizer,
which can include the termination of the authorizer’s
chartering authority.

The model law also provides a new option for states
to consider: that if an authorizer’s portfolio of schools
fails to meet a state-established minimum standard of
performance, the ability of the authorizer to authorize
new charter schools will be immediately suspended by
the existing state entity tasked with authorizer oversight
until it approves the authorizer to authorize new charter
schools, unless the authorizer demonstrates exceptional
circumstances that the existing state entity tasked with
authorizer oversight finds justifiable. It also provides that
a determination to suspend the ability of an authorizer
to authorize new charter schools shall identify the
deficiencies that, if corrected, will result in the approval
of the authorizer to authorize new charter schools.

One of the key questions related to authorizer
accountability is which entity is best-positioned and
most competent and trustworthy in a state to serve this
“authorizer oversight” function. It is highly unlikely that
the answer will be the same in every state, which is one
of the challenges in writing a model law. One size does
not fit all.

The designated entity for authorizer oversight
must be committed to the success of charter schools

and authorizers in the state as well as to the successful
implementation of chartering policies and practices
consistent with nationally recognized principles and
standards for quality charter authorizing. In some states,
it may make the most sense for lawmakers to designate
the state board of education or the state department of
education to perform the “authorizer oversight” function.
These entities oversee all public education in a state and
are sometimes positioned well to oversee the work of
charter authorizers.

Where state boards and departments of education
are already serving as authorizers themselves or have a
track record of being unsupportive or ambivalent toward
charter schools, lawmakers should designate another
entity to perform the “authorizer oversight” function.
One option is to create a special legislative or governor’s
office of charter authorizer oversight, similar to other
special legislative or governor’s offices relating to public
education. Another option is to designate a university to
serve this role.

As practical conditions and circumstances may
vary from state to state, lawmakers should carefully
consider where to vest oversight authority over charter
school authorizers. The best choice for each state should
be based on the long-term best interests of the state’s
charter schools and students, rather than short-term,
temporary, or political circumstances.

APPLICATION PROCESS

We discuss three areas from the application process
section below: applications, application decision-making
process, and charter contracts.

Applications
Too often, authorizers implement a charter application
process without reflecting on how they can use chartering
strategically to meet the most pressing educational
challenges in their communities. And too many
authorizers, even years into their role, approve charters
without clear processes for holding them accountable.
To solicit, encourage, and guide the development of
quality charter school applications, the model law requires
authorizers to issue and broadly publicize an application
that contains the following:



o The authorizer’s strategic vision for chartering,
including a clear statement of any preferences the
authorizer wishes to grant to applications that
help at-risk students. While these preferences
should guide an authorizer’s chartering decisions,
authorizers should remain open to bold new ideas
that show promise for improving public education
in a particular community.

o The performance framework that the authorizer
has developed for charter school oversight and
evaluation.

o The criteria that will guide the authorizer’s decision
to approve or deny a charter application.

o Clear and concise questions as well as guidelines
concerning the format and content essential for
applicants to demonstrate the capacities necessary
to establish and operate a successful charter school.

o The essential elements of the charter application.

o Specific requirements for conversion charter
schools, full-time virtual charter schools, charter
school governing boards seeking to contract with
an education service provider, and charter school
governing boards currently operating one or more
schools in the state or the nation.

Application Decision-making Process

State laws seem to address authorizers’ decision-making
processes for charter applications through one of two
major approaches. The first approach treats the process
rather vaguely (or not at all in the case of Maryland),
leaving much discretion to authorizers for creating and
implementing their own application process. The second
approach provides some specifics about the process, but
creates a situation where authorizers feel compelled to
approve charter applications because the applicants
have simply complied with the application submission
requirements in the law.

o The model law offers a third approach that provides
some specifics about certain items, but also makes
clear that the authorizer has discretion to make the
appropriate call about charter applications within the
bounds of certain principles and standards. The key
aspects of the model law’s approach include:

o A statewide timeline for charter approval or denial
decisions annually published by the existing state

entity tasked with authorizer oversight, which shall
apply to all authorizers in the state.

o A thorough evaluation of each written charter
application, an in-person interview with the applicant
group, and an opportunity in a public forum for local
residents to learn about and provide input on each
application.

o Approval guidelines that include the following:

o Grant charters only to applicants that have
demonstrated competence in each element
of the authorizer’s published approval criteria
and are likely to open and operate a successful
charter school;

« Base decisions on documented evidence
collected through the application review
process; and

o Follow charter-granting policies and practices
that are transparent, based on merit, and avoid
conflicts of interest or any appearance thereof.

o The adoption by resolution of all charter approval
or denial decisions in an open meeting of the
authorizer’s governing board. For any charter denial,
the authorizer shall clearly state, for public record, its
reasons for denial.

Charter Contracts

As mentioned earlier, one of the essential characteristics
of the charter school concept is a fixed-term, renewable
contract between a school and its authorizer. Such a
contract defines the roles, powers, responsibilities, and
performance expectations for the school and its authorizer.
While some states explicitly require authorizers to enter
into contracts with charter schools, other state laws do
not. To make clear that schools and authorizers must enter
into such contracts, the model law provides the following
language:

“Within [INSERT NUMBER OF DAYS] of
approval of a charter application, the authorizer
and the governing board of the approved charter
public school shall execute a charter contract that
clearly sets forth the academic and operational
performance expectations and measures by which
the charter public school will be judged pursuant



to Section VII and the administrative relationship
between the authorizer and charter public school,
including each party’s rights and duties.”

Even in those states that require contracts, it is not
always clear that a charter contract must be created as
a separate document from the charter application. The
purposes of the charter application are to present the
proposed charter school’s academic and operational
vision and plans, demonstrate the applicant’s capacities
to execute the proposed vision and plans, and provide
the authorizer a clear basis for assessing the applicant’s
plans and capacities, not to specifically define the roles,
powers, responsibilities, and performance expectations
for the school and its authorizer (which is what the charter
contract does). To make clear that schools and authorizers
must enter into such contracts as documents separate
from charter applications, the model law provides the
following provision:

“An approved charter application shall not serve as
the school’s charter contract”

Full-Time Virtual Charter Schools

The first edition of the model law included application and
charter contract requirements for full-time virtual charter
schools. However, as documented in A Call to Action to
Improve the Quality of Full-Time Virtual Charter Public
Schools, the breadth of the underperformance by full-
time virtual charter schools convinces us that states
need to change the policy framework within which these
schools can operate. The specifics of the changes in each
state will depend upon the sophistication of that state’s
funding, attendance, and accountability systems. Subject
to circumstances in each state, one or more of these
provisions will be most relevant. However, we encourage
states to adopt as many of these options as possible to
increase the state’s chances of elevating the quality of full-
time virtual charter schools.

Authorizing Structure. We recommend that states permit
only authorizers that have been granted statewide or
regional chartering authority to oversee full-time virtual
charter schools that enroll students from more than one
district, while still allowing districts to authorize full-
time virtual charter schools that enroll students only from

within their districts. In order to curb the temptation to
authorize for financial gain, we also recommend that states
cap the amount of authorizing fees that an authorizer can
withhold from a full-time virtual charter school.

Enrollment Criteria. We prefer that states initially
maintain a core principle that full-time virtual charter
schools, like all other types of charter schools, must serve
all students. However, should it be shown that other
interventions prove unable to make full-time virtual
charter schools successful with all students, states should
study the creation of criteria for enrollment, a change
which in many states may require that full-time virtual
charter schools operate as something other than charter
schools.

Enrollment Levels. We recommend that states require
authorizers and schools to create desired enrollment levels
for the full-time virtual charter schools in their states for
each year of a charter contract, not to exceed a certain
number of students per school in any given year, and allow
schools to grow—or not—based on performance.

Accountability for Performance. We recommend that
states require authorizers and schools to jointly determine
additional, virtual-specific goals regarding student
enrollment, attendance, engagement, achievement,
truancy and attrition, as well as finances and operations,
and to include these goals in the schools’ charter contracts.
These goals are in addition to the rigorous goals that every
charter school contract should contain. We recommend
that authorizers make renewal and closure decisions based
upon schools’ achievement of the goals in their contracts.

Funding Levels Based on Costs. We recommend that
states require full-time virtual charter school operators
to propose and justify a price per student in their charter
school applications. We also call on states to seek guidance
from experts and researchers in determining responsible
levels of funding based on the real costs of full-time virtual
charter schools.

Performance-based Funding. We recommend that as
states establish valid cost levels for operating full-time
virtual charter schools, they also fund full-time virtual
charter school students via a performance-based funding
system.



To be clear, we do not support these policy options for
brick-and-mortar charter schools or “hybrid” charter
schools that make use of both brick-and-mortar and
online settings. These provisions are tailored to the
unique problems that have emerged among too many
full-time virtual charter schools, problems that call
for states to enact significant policy changes for these
schools.

Also, while we support making such changes in
the context of a state’s charter school law, we also realize
that some of these changes may not fit within that context.
States may need to consider governing full-time virtual
schools outside of the state’s charter school law, simply
as full-time virtual public schools. We will support state
leaders that decide to govern full-time virtual schools in
this way.

ACCOUNTABILITY

We discuss four areas from the accountability section of
the model law below: performance framework; ongoing
oversight and corrective actions; renewals, revocations,
and non-renewals; and transfers.

Performance Framework
Much of the best accountability work being done across
the country was originally created in practice by charter
authorizers rather than in state law. Notable examples
included the work of the Chicago Public Schools, the
District of Columbia Public Charter School Board, the
Indianapolis Mayor’s Office, and the State University
of New York. These entities and others had developed
clear academic and operational performance goals and
objectives with each of their charter schools that served
as the basis for holding their schools accountable.
Initially, charter supporters struggled in translating
such effective practices into state law to ensure wide
adoption by authorizers throughout a state. Some charter
supporters were understandably concerned about over-
regulating the charter accountability process in state
law and taking away authorizer discretion over complex
decisions about school renewals, revocations, and non-
renewals. Others were concerned that district authorizers
would abuse any such accountability requirements to
squash their charter schools. Notwithstanding these

concerns, the lack of sound performance frameworks
generally outlined in state law allowed too many
authorizers to take a pass on creating fair and rigorous
accountability systems for their charter schools.

The model law balances the various concerns by
including a section on performance frameworks that
provides some specifics about certain items, but also
makes clear that the authorizer has discretion to make the
appropriate call about charter schools within the bounds
of certain principles and standards. The key aspects of the
model law’s approach include:

o Authorizers are required to base the performance
provisions of the charter contract on a performance
framework that includes at a minimum:

o  Student academic proficiency;

o Student academic growth;

o Achievement gaps in both proficiency and
growth between major student subgroups;

o Attendance;

«  Recurrent enrollment from year to year;

o Postsecondary readiness (for high schools);

«  Mission-specific goals;

o  Financial performance and sustainability; and

o Board performance and stewardship,
including compliance with all applicable laws,
regulations, and terms of the charter contract.

o Charter schools are required to set annual
performance targets subject to approval by their
authorizers. The performance targets may be refined
or amended by mutual agreement after the charter
school is operating and has collected baseline
achievement data for its enrolled students.

o All student performance data must be disaggregated
by major student subgroups.

o An authorizer may not request duplicative data
entry and submission from their charter schools and
may not use the performance framework to create
duplicative reporting requirements for their charter
schools.

o Multiple schools operating under a single charter
contract or overseen by a single governing board
must report their performance as separate, individual
schools, with each school held independently
accountable for its performance.



Ongoing Oversight and Corrective Actions

It is important that authorizers provide adequate oversight
of their charter schools and have the authority to sanction
charter schools that are not performing well but do not
merit immediate closure. To ensure that authorizers
provide adequate oversight and have the ability to sanction
low-performing charter schools, the model law provides
the following provisions:

“An authorizer shall continually monitor the
performance and legal compliance of the
charter public schools it oversees, including
collecting and analyzing data to support ongoing
evaluation according to the charter contract.
Every authorizer shall have the authority to
conduct oversight activities that enable the
authorizer to fulfill its responsibilities under this
Act, including conducting appropriate inquiries
and investigations, so long as those activities are
consistent with the intent of this Act, adhere to the
terms of the charter contract, and do not unduly
inhibit the autonomy granted to charter public
schools”

“Each authorizer shall annually publish and
provide, as part of its annual report to the existing
state entity tasked with authorizer oversight
and the general assembly, a performance report
for each charter public school it oversees, in
accordance with the performance framework set
forth in the charter contract and Section V, (7). The
authorizer may require each charter public school
it oversees to submit an annual report to assist
the authorizer in gathering complete information
about each school, consistent with the performance
framework.

“In the event that a charter public school’s
performance or legal compliance is unsatisfactory,
the authorizer shall promptly notify the charter
public school of the perceived problem and
provide reasonable opportunity for the school
to remedy the problem, unless the problem
warrants revocation, in which case the revocation
timeframes in Section VII, (3) will apply”

“Every authorizer shall have the authority to

take appropriate corrective actions or exercise
sanctions short of revocation in response to
deficiencies in charter public school performance
or legal compliance. Such actions or sanctions
may include, if warranted, requiring a school to
develop and execute a corrective action plan within
a specified timeframe.”

Renewals, Revocations, and Non-renewals

Often overlooked in state laws are charter renewals,
revocations, and non-renewals. Similar to the model
law’s language for the application process, its language for
renewals, revocations, and non-renewals provides some
specifics about certain items, but also makes clear that
the authorizer has discretion to make the appropriate call
about charter applications within the bounds of certain
principles and standards. The key aspects of the model
law’s approach include:

o Acharter contract may be renewed for successive five-
year terms, although authorizers may vary the term
based on the performance, demonstrated capacities,
and particular circumstances of each charter school
and may grant renewal with specific conditions for
necessary improvements to a charter school.

o A charter school that meets state-established
performance standards may submit to its authorizer
an application for a differentiated renewal of the
charter contract. If such a charter school submits an
application for a differentiated renewal, the charter
contract automatically renews unless, not later than
the 60th day after the date the charter school submits
the application, the authorizer provides written notice
to the charter school that differentiated renewal of
the charter contract is denied. The authorizer may
not deny differentiated renewal of a charter contact
unless the authorizer finds exceptional circumstances
that merit a denial.

o Authorizers must issue a charter school performance
report and charter renewal application guidance to
eligible charter schools.

o In making charter contract renewal decisions,
authorizers must ground their decisions in evidence
of the school’s performance, ensure that data used
in making renewal decisions are available to the
school and the public, and provide a public report



summarizing the evidence basis for each decision.

o Authorizers may revoke or not renew a charter
contract if a school does any of the following or
otherwise fails to comply with the provisions of this
Act:

o  Commits a material and substantial violation
of any of the terms, conditions, standards,
or procedures required under the charter
contract or this Act;

o Fails to meet or make sufficient progress
toward the performance expectations set forth
in the charter contract;

«  Fails to meet generally accepted standards of
fiscal management; or

o Substantially violates any material provision
of law from which the charter school was not
exempted.

o Authorizers must develop revocation and non-
renewal processes that:

o Provide the charter contract holders with
a timely notification of the prospect of
revocation or non-renewal and of the reasons
for such possible closure;

o Allowthe charter contract holders a reasonable
amount of time in which to prepare a response;

o Provide the charter contract holders with
an opportunity to submit documents and
give testimony challenging the rationale for
closure and in support of the continuation of
the school at an orderly proceeding held for
that purpose;

o Allow the charter contract holders access to
representation by counsel and to call witnesses
on their behalf;

o Permit the recording of such proceedings; and

o After a reasonable period for deliberation,
require a final determination be made and

conveyed in writing to the charter contract
holders.

e An authorizer shall not renew a charter contract if
a charter school has failed to meet state-established
minimum academic and financial standards, unless
the school demonstrates exceptional circumstances

that the authorizer finds justifiable.

o Authorizers must develop a charter school closure
protocol to ensure timely notification to parents,
orderly transition of students and student records
to new schools, and proper disposition of school
funds, property, and assets in accordance with the
requirements of this Act.

Transfers

In some situations, it makes sense for a charter school
to transfer its contract from one authorizer to another
before the expiration of its term, especially when its
current authorizer has decided that it no longer has
the commitment or capacity to effectively perform its
authorizing duties. However, there are other situations in
which it should be impermissible—for example, when a
low-performing charter school facing probation or closure
from a high-quality authorizer may seek to transfer its
charter contract to a less-exacting authorizer that will not
place it on probation or close the school. Understanding
that it is difficult to make hard-and-fast rules about when
transfers should be allowed, the model law addresses the
transfer issue in the following way:

“Transfer of a charter contract, and of oversight of
that charter public school, from one authorizer to
another shall not be permitted except by special
petition to the [INSERT NAME OF EXISTING
STATE ENTITY TASKED WITH AUTHORIZER
OVERSIGHT] by a charter public school or its
authorizer. The [INSERT NAME OF EXISTING
STATE ENTITY TASKED WITH AUTHORIZER
OVERSIGHT] shall review such petitions on a
case-by-case basis and may grant transfer requests
in response to special circumstances, evidence that
such a transfer would serve the best interests of the
charter public school’s students, and agreement by
the school and the authorizers.”



OPERATIONS AND AUTONOMY

Governing Board Requirements

In addition to including a definition of a charter school
governing board, the model law includes several other
provisions related to governing boards, including the
following:

“A charter public school shall be organized as a
non-profit organization in order to fulfill public
purposes.”

“Each governing board shall be required to adopt
a viable conflict of interest policy and a code of
ethics”

“Each governing board shall adopt a policy
regarding the hiring of family members to avoid
any nepotism in hiring and supervision. The policy
shall include, among other things, a disclosure
to the board of any potential nepotism in hiring
and supervision. Any party with such a conflict
shall not be involved in the hiring decision or
supervision of a potential employee”

“Charter public school governing boards shall be
subject to and comply with state open meetings
and freedom of information laws.

Automatic Waivers
School-level flexibility is one of the core principles of
charter schooling. To provide charter schools with needed
autonomy, states and districts waive many of the state and
local laws, rules, and regulations that burden traditional
public schools. Generally, there are two approaches that
state charter school laws take to waivers. Some state
charter school laws allow charter schools to apply to their
school boards or state boards of education for waivers of
state and local laws, rules, and regulations. This approach
is typically onerous for the schools and makes it difficult
for charter schools to obtain the type of flexibility that is
needed to develop unique and innovative programs.

A far better approach is found in the state
charter school laws that provide an automatic waiver
from most state and local laws, rules, and regulations.

Such an approach allows for greater flexibility within
charter schools and invites a greater number of charter
applications with more innovative programs. The model
law provides an automatic waiver to charter schools via
the following language:

“Except as provided in this Act, a charter public
school shall not be subject to the state’s education
statutes or any state or local rule, regulation, policy,
or procedure relating to non-charter public schools
within an applicable school district regardless of
whether such rule, regulation, policy, or procedure
is established by the school board, the state board
of education, or the state department of education.”

Multiple Schools on One Contract and Multiple
Contracts for One Board
The charter school movement has created a major
opportunity for rapid improvement in the performance of
public schooling by scaling up successful models launched
at a single site. While replication is challenging, it has
proven to be an effective and efficient way of increasing
the number of high-quality public school options available
in a community, especially as compared to imposing
“effective practices” on a school that is chronically failing.
When states first enacted charter school laws,
they envisioned organizations opening and operating
individual schools, not multiple schools. To better support
the significant amount of replication activity in the charter
school movement, the model law contains provisions
allowing for the creation of multiple schools under a
single charter contract and allowing a governing board to
oversee schools under more than one charter agreement:

“A charter contract may consist of one or more
schools, to the extent approved by the authorizer
and consistent with applicable law. Each charter
public school that is part of a charter contract shall
be a discrete legal entity, separate and distinct from
any others”

“A single governing board may hold one or more
charter contracts. Each charter public school that
is part of a charter contract shall be a discrete legal
entity, separate and distinct from any others”



Such arrangements provide a high degree of flexibility and
minimize administrative restrictions on the expansion
of successful programs. It is important to note that
authorizers must play a strong role in these cases to
ensure that only effective governance models and high
performing programs are rewarded with replication.

Local Education Agency Status for Special
Education

Charter school responsibilities with regard to special
education depend to a great extent on their local education
agency (LEA) status. The model law offers two options
for LEA status: (1) a charter school is a local education
agency; or (2) a charter school is not a local education
agency.

Option 1: A Charter Public School is a Local Education
Agency

Some states treat charter schools as their own LEAs. There
are two primary advantages to this approach:

o State and federal categorical funding flows directly
from the state department of education to charter
schools. There is no middleman, such as a state
charter authorizer or a school district, to take a chunk
of the funding or slow down the funding flow.

o Charter schools retain significant autonomy over
resource allocation. Because there is no middleman
for state and federal categorical dollars, charter
schools have maximum control over how such
funding is spent.

The two major disadvantages to this approach are:

o Beingan LEA can be hugely burdensome and costly.
Individual charter schools are responsible for applying
to the various categorical programs and for detailed
reporting about how they spend their program funds.
These are not small, simple programs, but are actually
some of the most heavily regulated and complex
programs in public education. Furthermore, charter
schools that are their own LEAs are responsible for
covering the costs of special education services to
eligible students without the economies of scale that
resides in school district LEAs.

o Public schools are often isolated from existing state
and local expertise in navigating application, delivery,
and reporting requirements for categorical programs.

One variation on this approach is for schools that are their
own LEAs to join in special education cooperatives and
other arrangements that mitigate the burden of paperwork
and stafling on individual schools.

Option 2: A Charter Public School is Not a Local Education
Agency

Some states treat charter schools as part of other LEAs,
such as school district LEAs or statewide LEAs. There are
two primary advantages to this approach:

o Charter schools are able to focus their energies on
their core work. In this arrangement, the school
district or statewide LEA focuses on ensuring that
charter schools are receiving the state and federal
funds to which they are entitled, while the charter
schools focus on using those funds to deliver a high-
quality education.

o School districts have experience as an LEA and have
developed expertise in navigating state and federal
bureaucracies. Such experience and expertise could
benefit charter schools with many issues on their
plate, particularly in their start-up phase.

The two major disadvantages to this approach are:

o This approach adds another layer between the flow
of dollars from state education agencies (SEAs) to
charter schools. In this situation, the dollars must
flow from the SEA to the school district or statewide
LEA, which then distributes them to individual
charter schools. Too often, these dollars do not
flow to charter schools in a timely way, resulting in
significant problems for charter schools.

o Thereis the potential of impinging on charter schools’
autonomy, especially for school district LEAs that
focus on creating more bureaucratic mechanisms
to carry out its work. While school districts have
experience and expertise as an LEA, their funding
procedures, services, and reporting processes are
usually designed for schools that do not have the
unique mixture of autonomy and accountability
found in charter schools. It may be tough for districts



to fit charter schools into their existing procedures in
a way that is respectful of the charter school concept.

The model law does not take a position on whether it is
preferable for a charter school to serve as its own LEA or
not because there is no widely accepted best practice in
this area. The model law does offer alternative provisions
for states that elect to designate charter schools as their
own LEAs and those that make them part of school district
or statewide LEAs. Whichever approach a state takes, it
is essential that the ramifications of LEA status of charter
schools are understood well by those creating or revising
a state charter school law and that LEA status is clearly
stated and factored in throughout the law.

When a charter school is its own LEA, the
model law provides more detailed language concerning
enrollment, service provision, the role of Network LEAs,
funding, self-insurance, funding transparency, excess
cost aid, and access to intermediate school districts and
resource organizations.

When a charter school is not its own LEA, the
model law provides more detailed language concerning
enrollment, service provision, the role of Network LEAs,
funding, severe needs programs, funding transparency,
excess cost aid, and access to intermediate school districts
and resource organizations.

Education Service Providers

In addition to addressing education service providers in
the “Definitions” and “Application Process” sections, the
model law also includes several provisions related to them
in the “Operations and Autonomy” section, including the
following:

Independence of Governing Boards. To ensure that a
charter school governing board retains its independence
from an education service provider, the model law
provides that a charter school governing board may
contract with an education service provider for the
management and operation of the charter school so long
as the school’s governing board retains oversight authority
over the school.

Access to Records. To ensure that a charter school
governing board is able to provide the necessary
oversight of an education service provider, the model

law requires charter school governing boards to have
access to education service provider records necessary to
overseeing the education service provider contract.

Prohibition from Serving as Voting Members of
Governing Boards. To ensure the independence of a
charter school governing board from an education service
provider, the model law prohibits individuals compensated
by an education service provider from serving as a voting
member on the board of any charter school that contracts
with the education service provider, except in instances
where the authorizer of the charter school waives such
restriction.

Transparency. To ensure transparency in how public
funds are spent as they relate to the operation of charter
schools, the model law requires education service
providers partnering with charter schools to provide
information on an annual basis to the governing board
of the charter school regarding how the education service
provider spends the public funding it receives for the
operation of partner charter schools in such categories as
salaries, insurance, taxes, benefits, capital outlay, supplies,
and materials when the providers are performing a public
function under applicable state law.

Criminal History Record Checks and Fingerprinting
Requirements. To better ensure student safety, the
model law applies criminal history record checks and
fingerprinting requirements to individuals who regularly
come into contact with students, including any on-site
employees of management organizations. (The previous
edition of the model law applied these checks and
requirements only to school personnel and governing
board members.)

Teacher Certification

Because of the lack of a strong empirical connection
between teacher certification and student achievement, the
model law provides charter schools flexibility regarding
state teacher certification:

“In accordance with Section XIX, (1), (b), teachers
in charter schools shall be exempt from state
teacher certification requirements.”



Collective Bargaining

District collective bargaining agreements and personnel
policies are often a significant constraint on school
autonomy and usually fly in the face of the core charter
school principle of school-level flexibility. In order to
promote the autonomy of school leaders and teachers,
the model law provides all charter school employees the
option of participating in collective bargaining. It states
that charter school employees cannot be required to be
members of any existing collective bargaining agreement
but that school leaders are also prohibited from interfering
with civil services laws or the rights of charter school
employees to organize:

“Charter public school employees cannot be
required to be members of any existing collective
bargaining agreement between a school district
and its employees. A charter public school may
not interfere, however, with civil service laws and
other applicable laws and rules protecting the
rights of employees to organize and be free from
discrimination.”

Access to State Retirement and Other Benefits
Programs

State charter school laws vary in how they address
charter school employee access to state retirement and
other benefits programs. Some states allow charter school
employee access to these systems, but don’t require them
to participate. Others require charter school employees to
participate. Still others prohibit charter school employees
from accessing these systems.

Although some charter schools will choose to
provide these benefits through other mechanisms for
cost or other reasons, it is important that charter schools,
as public schools, have the same access to these systems
as other public schools. To create a level playing field in
terms of retirement and other benefits programs, the
model law allows charter schools to participate in state
retirement and benefits programs:

“Employees in charter public schools shall be
eligible for participation in retirement and other
benefits programs of the state, if the charter public
school chooses to participate in its state retirement

system and satisfies the criteria set forth by the
Internal Revenue Service”

Extracurricular and Interscholastic Activities
Eligibility and Access

The model law states that charter school students and
employees are eligible for state- or district-sponsored
interscholastic leagues, competitions, awards, scholarships,
and recognition programs to the same extent as traditional
public schools. The model law also provides that students
at charter schools that do not provide extracurricular and
interscholastic activities have access to those activities
at traditional public schools, with any fees the same as
those charged of students attending the traditional public
schools.

Funding
The 43 jurisdictions with charter school laws vary greatly
in how they fund charter schools. While their approaches
vary, most states share one commonality: They usually
provide significantly less funding to charter schools as
compared to traditional public schools. Indeed, a 2014
report noted that the funding disparity has actually
grown over the years, going from a charter school student
receiving only 78 percent of the funding that a traditional
public school student receives in a 2005 report to a charter
school student receiving only 72 percent in the 2014
report.® This discrepancy means that the average charter
school student in the United States received $3,814 less in
funding than the average traditional public school student
in the 2014 report.

In the model law, we provide three options for how
states should fund charter schools based upon how funds
should flow from the state to the schools:

o In the first option, funding flows from the state to
school districts to charter schools. 'This option is
modeled on the approach in New York with some
variations. The advantage of this approach is that
it is relatively easy to integrate charter schools
into the existing funding system. By sending the

¢ Meagan Batdorff, Larry Maloney, Jay May, Sheree Speakman, Patrick
Wolf, and Albert Cheng, Charter School Funding: Inequity Expands
(Fayetteville, Arkansas: University of Arkansas, 2014).



money through school districts, however, states are
providing a tangible reminder of the movement of
dollars from districts to charter schools, which can be
problematic—particularly when the charter schools
are authorized by non-district entities.

« In the second option, funding flows from the state
directly to charter schools. This option is modeled
on the approach in Minnesota with some variations.
The main advantage of this option is that it eliminates
the middle man between states and schools. As
a result, schools will likely receive their funds in a
timely manner. With this approach, however, it can
be more challenging for the state to figure out how to
fold charter schools into the existing funding system
for school districts.

o In the third option, funding flows from the state
to authorizers to charter schools. This option is
modeled on the approach in Colorado with some
variations. While it is relatively easy to integrate
district-authorized charter schools into the existing
funding system, it can be more of a challenge for
charter schools authorized by non-district entities.

The key principles shaping the statutory language for each
option in the model law are as follows:

Operational Funding. Operational funding for charter
school students should be statutorily driven, clear,
free from interference or an annual, separate line item
appropriation, and in the same amount as what traditional
public school students receive.

It is important to note that the model law provides
different sources of operational funding, depending upon
the authorizer. For schools authorized by districts, the
operational funding amount is composed of state and local
dollars in the same amount to nearby district schools. For
schools authorized by non-district entities, though, the
operational funding amount is composed of state dollars
in the same amount to the state and local dollars that
nearby district schools receive. To ensure that there is no
fiscal impact on state budgets, the model law provides that
the state withhold from the state equalization payments
for each school district with students attending the charter
school an amount equal to one hundred percent of the
amount of state and local dollars calculated pursuant to
the state’s funding formula for each student in the school

district multiplied by the number of students enrolled in
the charter school from the school district.

Timely Flow of Funds. Charter schools should receive
funds in a timely manner. If district or non-district
authorizers fail to send funds to charter schools in a
timely manner, the state should be able to sanction them
by intercepting funds until the obligation is satisfied.

Categorical Funding. Charter schools should have equal
access to categorical funding streams, including pre-
kindergarten and adult education, and state laws should
provide clear guidance on the pass-through of federal and
state categorical funding streams.

Special Education. State laws should explicitly address
how federal and state special education funds will flow
to the entities serving as LEAs for charter school special
education purposes.

Financial Accountability. Charter schools should be held
financially accountable in the following ways:

o They should adhere to Generally Accepted
Accounting Principles.

« They should annually engage an external auditor
to do an independent audit of the school’s finances.
They should file a copy of each audit report and
accompanying management letter to its authorizer
by a certain date.

Transportation Funding. Charter schools should receive
funding for transportation similar to school districts.

Funding Transparency Report. To better ensure that
students in charter schools have available an amount of
public funding equitable to the public funding provided
to students in traditional public schools, inclusive of
operational, categorical, and capital funding, the model
law requires the state department of education to create
an annual report that includes:

o A comparison of the total per pupil revenues
received from all local, state, and federal dollars
in all operational, categorical, and capital funding
streams for each charter school with the total per



pupil revenues received from all local, state, and
federal public dollars in all operational, categorical,
and capital funding streams for each district from
which the school draws its students. This comparison
of the total per pupil revenues shall be reported as
an overall average and broken down by operational,
categorical, and capital funding streams.

FACILITIES

One of the biggest challenges facing charter schools is
finding and financing school facilities. The 43 jurisdictions
with charter school laws vary greatly in how they provide
facility support to charter schools. What is clear from the
initial 25 years of the charter school movement is that
there is not a “silver bullet” to resolving charter schools’
facilities challenges. Instead, states will likely have to
implement several “silver bullets” in order to slay the
facility beast.

In the model law, we provide a menu of approaches
for supporting charter school facility needs, organized
into four areas.

Facilities Funding

Per-Pupil Facilities Allowance. The model law provides
a per-pupil facilities allowance to each charter school
that is calculated via a rolling formula based on total
facilities costs in a state over the past five years. While 15
jurisdictions currently provide some type of a per-pupil
facilities allowance to charter schools, the model law’s
language is modeled on the approach in the District of
Columbia.

Charter Public School Facility Grant Program. The
model law provides a charter school facility grant program
funded by a bond authorization. Fifteen jurisdictions
have statutory language creating a facility grant program,
but only seven are currently providing funding to these
programs. The model law’s language is modeled on the
approach in Connecticut, one of the states providing such
funding.

Existing State Facilities Programs. Charter schools
should have equal access to all existing state facilities

programs for traditional public schools in a state. One
example is the Building Excellent Schools Today Grant
Program in Colorado. To clarify that charter schools are
eligible to obtain funding from the relevant program, a
state must amend the relevant section of the law (e.g.,
Building Excellent Schools Today Grant Program section).

Access to Public Space

Requirement to Provide School District Space or
Funding. Based partly upon New York law, the model law
provides an option for a charter school to request public
school facilities from any school district in which at least
50 enrolled students reside. In response, the school district
shall either offer at no cost to the charter school space in
a public school building or offer the charter school space
in a privately owned or other publicly owned facility at
the expense of the school district and at no cost to the
charter school.

Right to Lease or Purchase Unused District Facilities.
Based largely upon Indiana law, the model law provides
language on the right of a charter school to lease or
purchase unused district facilities.

Access to Financing Tools

Charter Public School Facility Revolving Loan
Program. The model law provides a charter school facility
revolving loan program funded by state appropriations.
If state appropriations are unavailable, we recommend
the state use monies from the federal Charter Schools
Program (CSP). According to federal law, states can use
up to 10 percent of their grants from the CSP to establish
arevolving loan fund. Twelve jurisdictions have statutory
language creating a revolving loan fund, but only seven are
currently providing funding to these programs. The model
law’s language is modeled on the approach in California,
one of the states providing such funding.

Bonding Authority. Charter schools should have equal
access to all relevant tax-exempt bonding authorities in
a state or have their own bonding authority. For the first
option, a state must amend the appropriate section of the
law (e.g., state health and educational facility authority
section) to clarify that charter schools are eligible to obtain



tax-exempt financing from the relevant authority. For the
second option, a state must create a new section of state
law establishing the authority as outlined in the model law.

Moral Obligation. The model law creates a mechanism
for the legislature to provide limited credit enhancement
for eligible highly-rated bond transactions for charter
schools. Although four states provide such a mechanism,
the model law’s language is modeled on the approach in
Colorado.

State Charter Public School Debt Reserve Fund. Based
largely upon Colorado law, the model law provides an
option whereby states can create a state charter school
debt reserve fund to enhance the ability of any qualified
charter school that chooses to finance capital construction
with revenues from bonds issued on behalf of the qualified
charter school by the appropriate authority to obtain such
financing on favorable terms by providing a source of
money that can be used to make bond payments if the
qualified charter school fails to make such payments.

School District Inclusion of Charter Public Schools in
School District Bonding and Mill Levy Requests. Based
largely upon Colorado law, the model law provides an
option in which states can require a school district that
is considering the submission of any question regarding
bonded indebtedness or a mill levy to the eligible electors
of the district at an upcoming election to include any
charter school located within the district in all discussions
regarding the possible submission of such a question.

Credit Enhancement Fund. The model law creates a
credit enhancement fund for charter school facilities. Such
a fund provides grants to eligible nonprofit organizations
to carry out the following activities:

« Obtaining financing to acquire interests in real
property (including by purchase, lease, or donation),
including financing to cover planning, development,
and other incidental costs;

+ Obtaining financing for construction of facilities
or the renovation, repair, or alteration of existing

property or facilities (including the purchase or
replacement of fixtures and equipment), including
financing to cover planning, development, and other
incidental costs;

« Enhancing the availability of loans (including
mortgages) and bonds; and

o Obtaining lease guarantees.

Other Provisions

Contracting for Use of Facilities. The model law
provides that a charter school may negotiate and contract
at or below fair market value with a school district, the
governing body of a state college or university or public
community college, or any other public or for-profit or
nonprofit private entity for the use of a facility for a school
building.

Use of Other Facilities under Preexisting Zoning and
Land Use Designations. The model law provides that a
library, community service, museum, performing arts,
theatre, cinema, church, community college, college, and
university facility may provide space to charter schools
within their facilities under its preexisting zoning and land
use designations.

Exemptions from Ad Valorem Taxes and Certain Fees.
The model law provides that any facility, or portion
thereof, used to house a charter school shall be exempt
from ad valorem taxes. It also provides that charter school
