Center for American Progress

e

The Danger Private School Voucher
Programs Pose to Civil Rights

By Bayliss Fiddiman and Jessica Yin  May 13,2019

Since Betsy DeVos became the secretary of the U.S. Department of Education, she
has continued to push for a federally funded private school voucher program. These
programs currently exist in 29 states and provide state support—through direct
payments or tax credits—for students to attend private schools. (see text box)
Voucher supporters such as Secretary DeVos describe vouchers as providing parents
with freedom of choice in education. However, some states have historically used
private school voucher programs as a means to avoid racially integrating schools, as
occurred during the 1950s and 1960s." More recently, evidence has shown that these
programs are not effective at improving educational achievement.” Recent evalu-
ations of certain voucher programs have shown no improvement in achievement

or a decline in achievement for students who use them. For example, a Center for
American Progress analysis found that the overall effect of the D.C. voucher program
on students’ math achievement is equivalent to missing 68 days of school.’ Voucher
programs are also not a viable solution in many rural areas of the country because
these programs can strain funding resources in communities that already have lower
densities of students and schools.* Public funding should be used to ensure that

all students have access to a quality public education, but voucher programs divert
funding away from public schools. There have been a number of reports detailing
how voucher programs provide public funding to schools that can legally remove or
refuse to serve certain students altogether.’ This issue brief provides a comprehen-
sive analysis of the various ways that voucher programs fail to provide the civil rights

protections that students have in public schools.

In August 2018, a viral video showed a young child trying to enter a private school
while a teacher repeatedly refused entrance to him and his father.’ In the video, the
child looks on in pure confusion as a teacher explains that his loc’d hair violates
the school’s dress code. The dress code allegedly required that boys have hair no
longer than their chin. Clinton Stanley Sr. and his son, Clinton Stanley Jr., were
not informed of this rule when they signed up to attend the school, and they were
refused admission when they arrived.” Unfortunately, similar events happen in

public and private schools across the country. However, in a public school, parents
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and children have more avenues of recourse when they feel that they are experienc-
ing discrimination, including filing complaints with the school district or the state’s
education agency. While public school systems must accept and educate all students,
private schools—even those that accept public support through vouchers or other
state or federal programming—may refuse to serve certain students, with limited

options for parents advocate for their children.?

In this issue brief, the authors outline various ways that discrimination can occur in

private schools that accept public support through private school voucher programs.

Various types of voucher programs

Private school voucher programs provide public funding to private schools. There are
three different types of private school voucher programs:

* Traditional private school vouchers provide public money to parents to pay for
tuition at private schools.

* Education savings accounts place public funding in an account for parents to use
for education expenses.

* Tax credit scholarships provide tax credits to individuals and corporations that
donate to organizations providing scholarships for students to attend private school.

The inherent civil rights risk of vouchers

When students participate in a voucher program, the rights that they have in public
school do not automatically transfer with them to their private school. Private
schools may expel or deny admission to certain students without repercussion and
with limited recourse for the aggrieved student. In light of Secretary DeVos’ push
to create a federal voucher program, it is crucial that parents and policymakers
alike understand the ways that private schools can discriminate against students,
even while accepting public funding. Parents want the best education possible for
their children, and voucher programs may seem like a path to a better education for
children whose families have limited options. However, parents deserve clear and
complete information about the risks of using voucher programs, including the loss

of procedural safeguards available to students in public schools.

The state of U.S. voucher programs

There are currently 62 voucher programs operating in the United States across 29
states. Figure 1 provides a breakdown of all of the voucher programs currently oper-
ating across the country. Traditional voucher programs and tax credit scholarships

are the most common. (see text box)
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FIGURE 1
Breakdown of the types of voucher programs operating
in the United States in 2019
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Source: Center for American Progress analysis of individual state statutes and regulations compiled using EdChoice, “School Choice By State
interactive map,” available at https://www.edchoice.org/school-choice/school-choice-in-america/ (last accessed April 2019).

According to the authors’ analysis of the statutes and regulations governing voucher
programs and state private schools, less than half of the currently operating voucher
programs provide statutory protections for racial discrimination. (see Figure 2)
Even fewer states provide these protections for students based on religion, sex,
disability status, sexual orientation, and gender identity. Some states incorporate
federal anti-discrimination language, such as Title VI of the Civil Rights Act, 42
USC § 2000(d), into their voucher program statutes.’ (see Appendix) The authors
determined that these states do not provide sufficient protections for students. The
use of federal anti-discrimination language attaches students’ civil rights protec-
tions to whether or not their private school receives federal funding. School funding
resources add a layer of complexity because some private schools do not receive any
state or federal funding. Therefore, the best way to ensure that students have unam-
biguous and explicit anti-discrimination protections is to enumerate them in the
statute creating the voucher program or in state laws governing private schools. Ten
of the programs analyzed fail to provide any statutory protections against discrimi-

nation for students.

FIGURE 2
State-level statutory anti-discrimination protections for students
in U.S. private schools and voucher programs
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Note: Some programs are counted in more than one category, as some states provide multiple protections.

Source: Center for American Progress review of state voucher and private school statutes and regulations.

Even with explicit statutory state protections against discrimination, private schools
can fail to serve certain students. Below, the authors address the various ways that

private schools can expel or treat students in a discriminatory manner.

3 Center for American Progress | The Danger Private School Voucher Programs Pose to Civil Rights



Racially discriminatory dress code policies

Title VI of the Civil Rights Act of 1964 bars any school that receives federal funds
from discriminating against students on the basis of “race, color, or national origin.”*
The IRS also requires that private schools adopt racially nondiscriminatory policies
to receive and maintain 501(c)(3) nonprofit status." Title VI binds public schools
and private schools that accept any form of federal funding. Therefore, private
schools that explicitly discriminate on the basis of race may lose all of their federal
funding as well as their tax-exempt status. However, there are also policies and rules
that may appear racially neutral but still have the effect of targeting specific groups
of students on implementation. For example, a school dress code may prohibit
cornrows, braids, or extensions, which may appear to be simply a hairstyle choice.
These styles, however, are often meant to protect the tightly coiled hair typically
found among people who identify as black or Latinx.'> Implementing these types
of restrictions has the effect of removing students from their learning environment
or making them feel unwelcome at school. Hair that school administrators deem
“unnatural” or “distracting” may have a different context for people from different

cultural backgrounds."

When students are removed from private school because their hair does not con-
form to the dress code, parents have two options: alter their child’s hair or find
another school. In the aforementioned case of Clinton Stanley Sr., a second private
school refused to admit his son, citing a hair dress code, even though both schools
received public funds through Florida’s Tax Credit Scholarship Program."* Stanley
Sr. had to take his son to the local public school to ensure that he would not miss out
on an education.'® Another Florida student, Vanessa Van Dyke, is now being home-
schooled after she was pushed out of the private school that she attended through a
voucher program because she refused to straighten or cut her tightly coiled hair. In
an interview with the authors, Van Dyke stated, “Even though my experience was
really tough, I encourage other students to be themselves and not change themselves

to stay in a school or for anything else.”*¢

Of course, public schools can also have dress code requirements, and students have
sometimes been disciplined in public school for the way they wear their hair."”
However, there are more avenues of redress for parents and students in public
schools. These include filing a complaint for discrimination with their state’s educa-
tion department, a civil rights complaint to the U.S. Department of Education, or

a civil lawsuit. In 2017, for example, the Massachusetts attorney general demanded
that a public charter school stop enforcing its unlawful hair policy after two African
American sisters were suspended for wearing hair extensions.'® Students attend-
ing a private school are much less likely to have a clear avenue for challenging their
school’s dress code. As in the cases of Clinton Stanley Jr. and Vanessa Van Dyke,
students’ only choices may be to comply with dress code restrictions on hairstyles—
even if it means altering their hair from its natural state—or to find another school
to attend.
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Using vouchers to avoid integration

In response to federal desegregation orders following Brown v. Board of Education of
Topeka, Prince Edward County, Virginia, slashed its education budget and then closed
its public schools altogether in 1959." Local officials worked with the Virginia General
Assembly to create a tuition grant program that allocated vouchers to white students to
attend segregated private schools or other nearby public schools.? This course of events
in Prince Edward County provided a blueprint for other communities to avoid integra-
tion efforts. By the end of the 1960s, more than 200 private segregation academies had
opened in the South, relying on vouchers to cover significant percentages of student

tuition as well as on other state resources to operate.”!

Lack of educational protections for students with disabilities

The Individuals with Disabilities Education Act (IDEA) requires state and local
education agencies to provide a free appropriate public education (FAPE) for
disabled students in the least restrictive environment.”> Under IDEA, public schools
must develop an individualized education program (IEP) for every disabled student
that outlines the services and supports necessary to meet the student’s learning
needs.” The school must then provide the services and accommodations identified
in the IEP. In rare cases, the IEP team might determine that the best way to provide
students with a FAPE is to place them in a private school at the school district’s
expense. In these cases, students retain all of their IDEA protections in the private
school.** However, when disabled students use publicly funded vouchers to attend a
private school, they are considered “parentally placed private school children” under

IDEA and are subject to a different set of protections.”

The special education services that children receive when using a voucher vary

from state to state. There are some states that allow students to retain full IDEA
rights when they accept a publicly funded voucher.”® Other states require parents

to waive all rights under IDEA, and some states fall somewhere in between.”” This
requirement should be of particular concern to parents because it means that private
schools can accept public funding while failing to adequately serve disabled stu-
dents.”® In certain situations, parents are not informed that they are forfeiting their
child’s rights under IDEA when they sign up to participate in a voucher program for
disabled students.” A school could, for example, completely disregard any evalua-

tions or diagnostics pertaining to a child’s disability.

In public schools, IDEA sets forth due process protections that allow parents to
challenge decisions made by the school on a range of issues from disciplinary
actions, to services and accommodations, to the amount of time the child spends
in a mainstream classroom.*® However, these rights do not automatically transfer
to private schools participating in a publicly funded voucher program, and some

programs may specifically revoke them.* If a voucher program requires parents to
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waive their child’s IDEA rights, there are very few avenues of recourse if their child’s
needs are not being met.* Parents can either accept the services they are receiving,

or remove their child from the school.®

Denying admission to other religious groups

The First Amendment of the U.S. Constitution sets forth that “Congress shall make no
law respecting an establishment of religion or prohibiting the free exercise thereof.*
Under this amendment, students attending public school are free to express their faith
and may not be turned away from an education due to their religion. Additionally,
Title VI of the Civil Rights Act prohibits discrimination against students on the basis
of national origin, which the U.S. Department of Education’s Office for Civil Rights
(OCR) has interpreted to include protections from religious discrimination stemming

from perceived ethnic identity or country of origin.**

It is unlawful for public schools to refuse admission to students because of their reli-
gion or to require them to learn and adhere to one faith.*® Religious private schools,
however, can deny admission to students who come from a faith background that is
different from the affiliation of the school. Even if these students are admitted, they
must adhere to the religious tenets of the school they are attending. This can effec-
tively eliminate choices for many parents in places where the vast majority of schools
participating in the state voucher program fall under one religious group.”” For
example, in Indiana, more than 90 percent of the schools participating in the state
voucher program are Christian schools.”® There are some voucher programs, such

as the D.C. Opportunity Scholarship Program, that require participating schools to
admit all students regardless of their religion.” In cases where these explicit legal
protections do not exist, however, parents who do not observe the same faith as the

admitting school but would like to use a voucher have limited options.

Sex-based discrimination

Title IX is a section of the federal Education Amendments of 1972. Title IX prohib-
its discrimination on the basis of sex in any education program or activity receiv-
ing federal financial assistance.*” Sex-based discrimination has been interpreted to
include sex-based stereotyping and, by a growing number of federal courts, discrimi-
nation on the basis of gender identity and sexual orientation.*' However, private
schools that do not take federal money—or do take federal money but receive an
exemption on the grounds of conflict with their religious tenets—do not have to
be Title IX compliant.** Therefore, students who use vouchers could attend private
schools that legally discriminate on the basis of sex. For example, in Virginia, a
private Christian elementary school told the grandparents of Sunnie Kahle that it
would deny her enrollment the following year if she did not change her haircut and
dress to better suit her “God-ordained identity” as female.” In Indiana, administra-
tors at Cathedral High School refused to recognize the transition of a transgender
student. The school continued to identify him as female and use his dead name, the

name he used before his transition, in official school documents and programs.*
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The aforementioned private schools are able to discriminate against students because
they do not receive federal funding and thus are exempt from Title IX. However, even
in cases where private schools do receive federal funding, many of them are able to

claim an exemption to Title IX protections on the basis of religious tenets.*

State-level anti-discrimination laws also might not offer protections to students
receiving vouchers to attend private schools.* In fact, the authors’ analysis of the 62
state voucher programs found that only 11 of them, or 18 percent, included state-
specific language against sex-based discrimination. Additionally, just seven pro-
grams, or 11 percent, enumerated state-specific protections against discrimination
on the basis of sexual orientation, and only three programs, or S percent, included
protections for gender identity. In summary, students at private schools that are both
exempt from Title IX and do not face any state requirements for sex-based discrimi-

nation protections have limited legal recourse if they experience discrimination.

In contrast, students in all public educational institutions are protected against
sex-based discrimination under Title IX; in some states, students are protected by
state anti-discrimination and anti-bullying laws as well.*” If students believe that they
have experienced sex-based discrimination, they have several avenues for recourse.
For example, they could report the acts of discrimination to the school district
employee responsible for coordinating compliance with Title IX. All public schools
are legally required to have a Title IX coordinator and are responsible for address-
ing Title IX violations through a grievance procedure or risk losing federal fund-
ing.*® Additionally, students or someone on their behalf can file a complaint with
the U.S. Department of Education’s OCR within 180 days of the most recent act

of discrimination.* Finally, students or someone on their behalf may file a Title IX
lawsuit against their school district or educational institution.*® In states with anti-
discrimination laws, students can follow similar avenues of recourse, but with regard
to the violation of their rights under the state’s laws.>' Even though public school
students can still face sex-based discrimination and the Trump administration has
rescinded guidance intended to protect transgender students’ rights under Title IX,
students in schools covered by Title IX have more legal options than students in

Title IX-exempt private schools.
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Conclusion

There are many costs associated with private school voucher programs, including
negative effects on learning and the draining of public money away from public
schools. Yet, as explored in this issue brief, an additional cost of accepting publicly
funded private school vouchers may be the loss of students’ civil rights. Public
money should be used to serve all of the public, and any schools that receive public
investment must be required to protect the civil rights of all students. In the 1950s
and 1960s, some states created private school voucher programs with the specific
intent of maintaining segregation in schools. While today’s voucher programs have
different aims, they still may not protect the civil rights of children who are most
at risk of discrimination. Voucher programs are not a viable school choice option
if they fail to adequately serve and protect the rights of students. Therefore, states
should not create any new voucher programs and should avoid expanding existing
programs. In states where voucher programs are currently operating, government
officials should ensure that public funds are not being used to endorse discrimi-
nation. Voucher programs must come with explicit state-level protections for all

students as well as a plan to enforce those protections.

Furthermore, parents and guardians deserve the right to make an informed decision
about their child’s learning environment, and there should be avenues for them to
protect their child when they have experienced discrimination. State and local edu-
cation agencies must provide information to families who are considering partici-
pating in a voucher program, including full disclosure about policies that may push
their child out of school. Children deserve to feel welcome and accepted in their
learning environment. If private school voucher programs are going to exist, they
must be open to accepting all students, and they must include the same protections

and avenues of recourse that exist for students attending public schools.

Bayliss Fiddiman is a senior policy analyst for K-12 Education Policy at the Center for
American Progress. Jessica Yin is a special assistant for K-12 Education Policy at the Center.
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Appendix

The authors conducted an analysis of state statutes and regulations governing
voucher programs, private schools, and human rights to identify anti-discrimination
protections for students attending private schools through voucher programs. States
that incorporated federal anti-civil rights language were placed in a separate category

from states that provided state-level protections unattached to federal funding.

TABLE A1
State anti-discrimination protections for students in private schools and voucher programs

A review of state statutes and regulations

Current state  Pending state Federal
State / Name of voucher program protections protections  language* None

Alabama
Accountability Act of 2013 Parent-Taxpayer Refundable Tax Credits

Education Scholarship Program

Arkansas

Succeed Scholarship Program v

Arizona

Empowerment Scholarship Accounts

Lexie’s Law for Disabled and Displaced Students Tax Credit Scholarship Program
Low-Income Corporate Income Tax Credit Scholarship Program

Original Individual Income Tax Credit Scholarship Program

D N N N N N

“Switcher” Individual Income Tax Credit Scholarship Program

District of Columbia

Opportunity Scholarship Program v

Florida
Florida Tax Credit Scholarship Program
Gardiner Scholarship Program

Hope Scholarship Program

SR SRNERN

John M. McKay Scholarships for Students with Disabilities Program

Georgia
Georgia Special Needs Scholarship Program

Qualified Education Expense Tax Credit

lowa
School Tuition Organization Tax Credit

Tuition and Textbook Tax Credit

lllinois
Invest in Kids Program

Tax Credits for Educational Expenses
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TABLE A1
State anti-discrimination protections for students in private schools and voucher programs

A review of state statutes and regulations

Current state  Pending state Federal

State / Name of voucher program protections protections  language* None
Indiana
Choice Scholarship Program v

Private School/Homeschool Deduction

School Scholarship Tax Credit

Kansas

Tax Credit for Low Income Students Scholarship Program v
Louisiana

Louisiana Scholarship Program v

Elementary and Secondary School Tuition Deduction v

School Choice Program for Certain Students with Exceptionalities v

Tuition Donation Credit Program v

Maryland

Broadening Options and Opportunities for Students Today (BOOST) Program ‘ v

Maine

Town Tuitioning Program ‘ 4

Minnesota

Education Deduction

K-12 Education Credit

Mississippi

Mississippi Dyslexia Therapy Scholarship for Students with Dyslexia Program v
Equal Opportunity for Students with Special Needs Program v

Nate Rogers Scholarship for Students with Disabilities Program v
North Carolina

Opportunity Scholarships

Personal Education Savings Accounts

Special Education Scholarship Grants for Children with Disabilities

New Hampshire

Education Tax Credit Program v v

Town Tuitioning Program v v
Nevada

Educational Choice Scholarship Program v
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TABLE A1
State anti-discrimination protections for students in private schools and voucher programs

A review of state statutes and regulations

Current state  Pending state Federal
State / Name of voucher program protections protections  language* None

Ohio

Autism Scholarship Program
Cleveland Scholarship Program
Educational Choice Scholarship Program

Income-Based Scholarship Program

D N N N N N

Jon Peterson Special Needs Scholarship Program

Oklahoma
Equal Opportunity Education Scholarships v

Lindsey Nicole Henry Scholarships for Students with Disabilities v

Pennsylvania
Educational Improvement Tax Credit Program

Opportunity Scholarship Tax Credit Program

South Carolina
Tax Credits for Contributions to Scholarship Organizations v
Educational Credit for Exceptional Needs Children Fund

Refundable Educational Credit for Exceptional Needs Children

South Dakota

Partners in Education Tax Credit Program ‘ v

Tennessee

Individualized Education Account Program ‘ v

Utah

Carson Smith Special Needs Scholarship Program ‘ v

Virginia

Education Improvement Scholarships Tax Credits Program ‘ v

Vermont

Town Tuitioning Program ‘ v

Wisconsin
K-12 Private School Tuition Deduction v
Milwaukee Parental Choice Program
Parental Choice Program (Statewide)
Parental Choice Program (Racine)

Special Needs Scholarship Program v

*This includes the Louisiana programs that cite the Brumfield v. Dodd desegregation order.

Source: Center for American Progress analysis of individual state statutes and regulations compiled using EdChoice, “School Choice By State interactive map,"available at https://www.edchoice.
org/school-choice/school-choice-in-america/ (last accessed April 2019).
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