
Africa is home to millions of children without adequate parental care or access 
to suitable alternative care. The primary factors leading to this situation are 
HIV/AIDS, poverty, confl ict and the disintegration of the traditional extended 
family network. In recent years the international community has started to 
view child-headed households – in which a child has taken over the majority 
of responsibilities of the main caregiver – as a form of alternative care.

In the face of growing international support for recognition of child–headed 
households, the author poses the following principal questions:

•  What does the internationally recognised right to alternative care for 
children entail?

•  Is the recognition of child-headed households as a form of alternative care in 
line with the Convention on the Rights of the Child and other international 
standards which have been adopted as a measure to protect the inherent 
rights of children to protection, development, survival and participation?

An overview is presented of the situation of children in need of alternative care 
in nine focus countries in the sub-Sahara, as well as an analysis of national 
legislation on alternative care in general and child-headed households in 
particular in these countries.

In addition to providing an answer to the principal questions, the author 
concludes with a number of recommendations, including the adoption of 
a universal defi nition of child-headed households and a legal framework 
for alternative care.
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Introduction

1.1 Background

With a total of 22.5 million people infected as at the end of 2009, sub-

Saharan Africa remains the region most heavily aff ected by HIV/AIDS and 

with the highest numbers of AIDS-related deaths. Recent fi gures (2009) 

show that 69% of all new HIV-infections were concentrated in sub-Saharan 

Africa; 72% of all AIDS-related deaths occurred in this region.1 The majority 

of these deaths result in children being deprived of one or both parents and 

give rise to the need for alternative care. Other agents leading to the loss of 

parental care are poverty, armed confl ict and natural disasters.2

By 2009, more than 56 million children in sub-Saharan Africa had lost 

one or both parents due to a variety of causes and the number of children 

without parental care is still on the increase, predominantly in Eastern and 

Southern Africa; approximately one quarter of the death of parents was 

caused by HIV/AIDS.3

In Africa, orphaned and vulnerable children are traditionally cared for by 

family members; historically, members of the same family are under a 

(moral) obligation to care for one another and children were assured of being 

cared for either by their own parents or by a family member.4 In recent years, 

1 UNAIDS 2010a, pp. 20, 21.
2 UNICEF 2009a, p. 19.
3 UNAIDS 2010a, p. 48.
4 Bennett 1999, p. 6.
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however, care for these children has become an insurmountable burden for 

many families, pushing them beyond their ability to cope. Extended family 

networks – once the pride of African care for children – have quite simply 

become overwhelmed by the vastly increasing number of children in need 

of alternative care. As the availability of alternative care arrangements 

ensured by the government is limited, these developments initially led to a 

rise in the number of families headed by aunts or grandparents. However, 

from the early 1990s an unprecedented rise in the phenomenon of child-

headed households has been witnessed.5

Various defi nitions of child-headed households have entered into use: 

in general terms a child-headed household may be described as one in 

which the (usually) oldest child has assumed most of the responsibilities 

of a parent. These households more often than not lack the capacity to 

adequately provide for the children forming part of the household; children 

living in child-headed households are extremely vulnerable to abuse as well 

as to economic and sexual exploitation.6 It is estimated that more than 80% 

of all child-headed households are located in sub-Saharan Africa.7

According to international and – in most countries – national law, 

governments are obliged to provide children who are permanently or 

temporarily deprived of parental care with a suitable alternative.8 In reality, 

however, the responsibility for these children is generally transferred to the 

extended family and – in the case of child-headed households – even to 

children themselves.9 In the latter situation children’s right to alternative 

care is violated; taking into consideration the often appalling living 

circumstances of these children, infringement of other rights – the right to 

survival, development, protection and participation – is a given.

5 UNICEF 2003, pp. 15 – 25.
6 Progress for Children 2009, p. 20.
7 Mbugua 2007, p. 6.
8 Both the UN Convention on the Rights of the Child (Article 20) and the African Charter 

on the Rights and Welfare of the Child (Article 25) impose an obligation on Member 
States to provide children without adequate care with a suitable alternative.

9 UNAIDS, UNICEF, USAID 2004, pp. 8 – 12.
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In December 2009, the Guidelines for the Alternative Care of Children, 

aimed at the enhancement of (inter)national legislation with regard to 

alternative care of children, were welcomed by the UN General Assembly 

with a recommendation to all Member States to take them into account.10 

Paragraph 37 of the UN Guidelines pays special attention to child-headed 

households. It recommends that States ensure that these households 

“benefi t from mandatory protection from all forms of exploitation and 

abuse (…) through the appointment of a legal guardian, a recognized 

responsible adult or, where appropriate, a public body legally mandated 

to act as guardian”. This amounts to a de facto acceptance of child-headed 

households as a form of alternative care. In recent years – coinciding with the 

drafting period of the UN Guidelines – a number of African countries have 

revised national legislation to accommodate acceptance and regulation of 

child-headed households; this endorsement of child-headed households as 

a form of alternative care raises many questions, principal amongst which 

the issues of protection of children belonging to such households and in 

particular of the child acting as head of the household. According to both 

the CRC and the ACRWC, the best interests of the child principle should be 

taken into consideration in all actions concerning children.11 Although the 

application of this principle remains open to debate,12 it seems improbable 

that it is in children’s best interests to grow up in a child-headed household, 

both for children heading a family as well as for the other children belonging 

to the household.

1.2 Aim

The aim of this study is to explore the import of the right to alternative care 

for children, as well as the various aspects of the acceptance and recognition 

of child-headed households as a form of alternative care in light of the 

international standards for the protection of children as enshrined in the 

Convention on the Rights of the Child, the African Charter on the Rights and 

the Welfare of the Child and other relevant international instruments.

10 UN General Assembly, A/RES/64/142, 2010.
11 Article 3 CRC; Article 4 ACRWC.
12 UN High Commissioner for Refugees 2008, p. 5.
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Firstly, this study provides an overview of the international legal framework 

governing the right to alternative care for children. Furthermore, an 

impression of alternative care in its manifold guises in the sub-Saharan 

context is provided, based on information from nine selected African 

countries, namely Ethiopia, Kenya, Malawi, Namibia, Rwanda, Sierra Leone, 

South Africa, Swaziland and Uganda. This research further intends to clarify 

and defi ne the concept of child-headed households, on the basis of the 

factual situation in the aforementioned countries, followed by an analysis 

of the pros and cons of the legal recognition of child-headed households. 

In addition, national rules and regulations relating to alternative care for 

children from the nine focus countries are discussed. Based on the results 

of this study, recommendations will be made to further the advancement 

of policies relating to children’s right to alternative care in general, as well 

as the improvement of the protection of children who are at risk of ending 

up in a household headed by a child.

Notwithstanding the author’s acknowledgement of the deplorable situation 

of millions of children in sub-Saharan Africa, this research emphatically 

does not seek to provide a solution to practical problems; conversely, this 

study aims to provide an insight into children’s right to alternative care, 

the consequences of the ratifi cation of international standards and the 

importance of adequate implementation thereof for the purposes of 

middle- to long-term policymaking. This course of action is wholly in line 

with the modus operandi of both the Committee on the Rights of the Child 

and the African Committee of Experts on the Rights and Welfare of the Child 

as well as with research carried out by the African Child Policy Forum.

1.3 Research questions

In light of the abovementioned aim, this study will deal with the following 

questions:

Primary question

What does the internationally recognised right to alternative care for 

children entail and is the recognition of child-headed households as a form 



13Introduction

of alternative care in line with the Convention on the Rights of the Child and 

other international standards which have been adopted as a measure to 

protect the inherent rights of children to protection, development, survival 

and participation?

Sub-questions

Chapter 2

• Which international legal and other instruments regulate children’s 

right to alternative care when they are deprived of adequate parental 

care and what obligations are imposed on States by these documents?

• What is the status quo of States Parties’ reports to the UN Committee on 

the Rights of the Child and to the African Committee of Experts on the 

Rights and Welfare of the Child?

• Which minimum standards can be derived from the international 

instruments governing the right to alternative care?

Chapter 3

• What are the main factors leading to the need for alternative care in the 

nine countries central to this study?

• Which are the main forms of alternative care for children and what type 

of care is most prevalent in the nine focus countries?

Chapter 4

• What are the main causes of the formation of child-headed 

households?

• What is the situation of children living in child-headed households 

and is it possible to formulate a universal defi nition of this type of 

households?

Chapter 5

• To what extent is the right to alternative care legally embedded in 

national legislation in the countries central to this study and are these 

laws in conformity with the Convention on the Rights of the Child, the 

African Charter on the Rights and the Welfare of the Child and the 

author’s proposed legal framework for alternative care?
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• How have countries responded to the increasing numbers of child-

headed households in terms of national rules and regulations?

• Taking into account national legislation and the author’s proposed 

legal framework for alternative care, is the recognition of child-headed 

households in compliance with the relevant provisions of the Convention 

on the Rights of the Child and the African Charter on the Rights and the 

Welfare of the Child, in particular those regarding the right to health, 

education and an adequate standard of living, as well as the right to 

adequate protection from abuse?

1.4 Area of research

Millions of children in sub-Saharan Africa are in need of alternative care 

and the majority of child-headed households are to be found in this region. 

While this research is primarily aimed at the situation of children in sub-

Saharan Africa, the existence of child-headed households is not solely 

restricted to that continent; similar households are to be found in parts 

of Latin America, Asia and China.13 However, little is known about the 

situation of those children as information on child-headed households in 

countries outside the sub-Sahara is practically non-existent. The author’s 

recommendations are therefore not exclusively aimed at African countries, 

but have a universal character.

Due to the limited availability of reliable and accurate data and resources, 

the study focuses on nine specifi c countries, all but one situated in Eastern 

and Southern Africa. These countries were selected on the basis of a 

number of criteria. Firstly, national legislation and regulations as well as 

other sources had to be available in English. Secondly, the texts of relevant 

national laws had to be accessible, either via offi  cial and reliable websites or 

via authoritative academic and personal sources. In addition, reliable data 

on the causes of children’s loss of parental care had to be available, as well 

13 University of East London 2008; India HIV/AIDS Alliance 2006; <http://www.
soschildrensvillages.ca/News/News/orphan-charity-news/Pages/China-
Children%E2%80%99s-Welfare-Week-035.aspx>, accessed on 18/06/2011; <http://
reliefweb.int/node/195478>, accessed on 18/06/2011; <http://www.ausaid.gov.au/
publications/focus/feb10/focus_feb10_pakistan.pdf>, accessed on 18/06/2011.
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as information on the mechanisms of alternative care for children. Finally, 

data relating to children in alternative care settings and information on the 

prevalence and circumstances of children in child-headed households were 

essential, resulting in the author’s selection of the following countries: 

Ethiopia, Kenya, Malawi, Namibia, Rwanda, Sierra Leone, South Africa, 

Swaziland and Uganda. Geographically and socio-economically, they are 

to a greater or lesser extent representative of the entire region, as they 

encapsulate the widely varying situations to be found in the sub-Sahara.14

Instead of providing a full account of each country’s history and status quo 

on politics, economics and otherwise – for which multitudinous sources are 

widely available – data on a number of relevant factors are presented in 

fi gure 1.1. This table contains details on the following aspects:

• total population in millions

• life expectancy

• birth registration  rate

• under 5 mortality rate per 1,000 children born

• HIV/AIDS  prevalence rate for the age category 15 – 45

• number of double orphans (children who have lost both parents)

• number of single orphans (children who have lost one parent).

14 UNICEF categorises the selected countries as developing countries (Kenya, Namibia, 
South Africa and Swaziland) and least developed countries (Ethiopia, Malawi, 
Rwanda, Sierra Leone and Uganda), UNICEF 2011, pp. 124, 125.



Chapter 116

Figure 1.1 Country information15

1.5 Research methodology

In this study a combination of research methods has been employed.

Firstly, this thesis contains an analytical study on the international rules 

and regulations governing the alternative care for children without 

adequate care, on the basis of international legal sources such as treaties, 

declarations, guidelines and academic literature. Other sources include: 

General Comments and Concluding Observations of the UN Committee on 

the Rights of the Child and the African Committee of Experts on the Rights 

and Welfare of the Child.

15 Based on the following sources: Amnesty International 2010; UNAIDS 2009c; 
UNICEF 2006; UNICEF 2008a; UNICEF 2010; UNICEF 2011; <http://www.unicef.org/
infobycountry/>, accessed on 18/06/2011.
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For the purpose of a study of the current situation of children in need of 

alternative care in the countries central to this study and, more specifi cally, 

of children in child-headed households in these countries, detailed desk 

research has been conducted based on existing qualitative studies and on 

quantitative reports.

A comparative analysis of the harmonisation of national legislation in the 

nine focus countries with the Convention on the Rights of the Child and the 

African Charter on the Rights and the Welfare of the Child is included, on 

the basis of offi  cial national texts of laws and regulations.

The sources on which this study is based were obtained through extensive 

and thorough library and digital research, via personal communication with 

internationally acclaimed experts in the fi eld of children’s rights in Africa 

as well as with child protection specialists and personal consultation with 

childcare workers at grassroots level. The author established contact with 

a number of the latter during her participation in the First International 

Conference in Africa on Family-based Care for Children, held in Nairobi, 

Kenya, in September 2009.

All but one of the sources are in the English language.

1 January 2011 has been used as a cut-off  date for consulted research sources; 

however, occasional references to later relevant developments have been 

made.

1.6 Limitations

In this study certain limitations had to be taken into account.

Due to the set time frame and other restrictions, it was not feasible to carry 

out empirical research in the nine focus countries. As a result, children 

in child-headed households have not personally been approached by the 

author and – apart from information obtained via existing qualitative 

studies and from childcare workers – the opinions of children living in 

child-headed households are not included in this study.
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Hitherto, few studies have been conducted on the topic of child-headed 

households and in some instances inferences have had to be made from 

reports which include young people up to the age of 25. Studies in which 

a child is defi ned as a person in the age category 0 – 15 are subject to the 

same limitation.

Another matter which has neither been suffi  ciently explored in academic 

studies to date, nor falls within the scope of this research, is the 

implementation of provisions from international rules and regulations. This 

study is concerned with the availability of national legislation on alternative 

care in the nine focus countries, rather than the actual implementation.

1.7 Organisation of thesis

The study is divided into six chapters.

After this introductory chapter, the second chapter describes the history 

of children’s rights from the 1900s onwards, discussing the establishment 

and meaning of the main international declarations, conventions and 

guidelines governing alternative care for children. The chapter concludes 

with a proposal for a universal legal framework for alternative care.

Chapter 3 is intended to provide the reader with an insight into the situation 

of children in need of alternative care, specifi cally in the focus countries, as 

well as the contributory factors to the loss of parental care.

Chapter 4 discusses relevant studies on child-headed households and 

proposes a universal defi nition of the term. The legal recognition of child-

headed households and the growing trend towards categorising these 

households as a form of alternative care are discussed.

Chapter 5 looks at national legislation and policies governing alternative 

care in the countries central to this study and on (the legal status of) child-

headed households. A comparison is drawn between universal children’s 
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rights and the UN Guidelines on the one hand and national rules and 

regulations on the other.

Chapter 6 summarises the fi ndings of this study regarding the legal aspects 

of alternative parental care and of child-headed households. The positive 

and negative aspects of the legal recognition of child-headed households 

are analysed. The chapter concludes with a number of recommendations.

Note: the author has opted to avoid the issue of gender-specifi city, referring instead 

to a child or parent as “he”, “him”, “his” and “himself”; these terms should be 

understood to encompass all genders.



2

International rules and regulations 
governing alternative care

Introduction

Legal protection for children does not solely entail development and 

implementation of and adherence to children’s rights; it encompasses a 

number of other requirements.16 First and foremost, it should be recognised 

and accepted that every child is the bearer of rights. Additionally, children 

should be informed about their rights and they should be provided with the 

opportunity to exercise these rights and be guided in this exercise by their 

parents or by others legally responsible for them.17 The rights of children 

should be protected at all times.

A child has the right to be raised in a manner which provides him with the 

best possible development of his personality. There is a global consensus 

that this upbringing is (in principle) the primary responsibility of the child’s 

parents. In this regard, a distinction should be made between biological and 

moral parenthood  . A biological parent, also known as a genetic or natural 

parent, is a child’s parent through birth. Moral parenthood is defi ned as 

providing a child with the best possible upbringing by giving it care, 

love and understanding; this form of parenthood is not restricted to the 

biological parent, but can also be achieved by (a form of) foster parenting, 

adoptive parents, relatives or in a residential institution.18

16 Verhellen 2000, p. 76.
17 Art. 5 CRC.
18 Archard 2004, pp. 108, 109.
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Children who are temporarily or permanently deprived of parental care 

have a right to alternative care. The basis of the right to alternative care 

can be found in various national and international rules and regulations; 

national laws and principles are generally the result of the implementation 

of international declarations, treaties and guidelines. Alternative care for 

children may be provided in numerous ways; in chapter 3 the most prevalent 

forms of care are portrayed. In this chapter the history and development of 

children’s rights will be discussed, illustrated by the following international 

documents:

• Geneva Declaration of the Rights of the Child (1924)

• Universal Declaration of Human Rights (1948)

• Declaration of the Rights of the Child (1959)

• Declaration on Social and Legal Principles relating to the Protection and 

Welfare of Children, with Special Reference to Foster Placement and 

Adoption Nationally and Internationally (1986)

• Convention on the Rights of the Child (1989)

• African Charter on the Rights and Welfare of the Child (1999)

• UN Guidelines for the Alternative Care of Children (2009).

In addition, the 1993 Hague Convention on Protection of Children and Co-

operation in Respect of Intercountry Adoption shall be reviewed.

Furthermore, specifi c principles concerning alternative care enshrined in 

the aforementioned documents will be analysed. In conclusion, a framework 

for the right to and the modes of practice of alternative care – comprising a 

set of minimum elements of alternative care – is introduced, based on the 

aforementioned instruments.

Prior to embarking on the discussion of the history and principles of the 

main children’s rights documents, a number of key concepts should be 

briefl y defi ned and clarifi ed.

Guidelines  are understood to be rules or instructions without any legal 

enforceability. They are a frame of reference to be used by policymakers and 

planners in the development or adaptation of national legislation, aims 

and goals. Within the context of Universal Human Rights instruments, 
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guidelines are considered to have a strong moral impact, as they are mostly 

based on or derived from legally binding standards.19

A declaration  is an offi  cial statement of principles or stipulations, often 

employed in human rights issues. It expresses the views and intention of 

parties, but is not a legally binding document. A declaration may not be a 

suffi  cient tool to ensure the protection of rights;20 however, it is universally 

accepted that parties to human rights declarations adhere to the tenets of 

such instruments.

A treaty  (also referred to as a convention, covenant or charter) is a formal, 

international, written agreement between States on a specifi c set of rules 

and/or regulations.21 It is a legally binding document resulting in obligations 

for ratifying parties. Initially, prospective States Parties sign a convention, 

thereby acknowledging its text as authentic and defi nite and accepting 

the obligation to refrain from acts which may impede implementation in 

future.22 When signatory parties have had the opportunity to make a more 

in-depth study of the text of the convention and adapt their national law 

accordingly, they should progress to ratifying the convention. Ratifi cation 

is the fi nal and formal confi rmation of States Parties’ acceptance of the 

convention through which they are bound by its articles and obligations.23 

Additionally, States my also accept a treaty as legally binding through 

accession.24 

The role of treaties as well as disputes in relation to treaties are governed 

by the 1969 Vienna Convention on the Law of Treaties (hereinafter: Vienna 

Convention ). This Convention is recognised as an authoritative instrument 

on the development of treaties and their implications. As of 17 January 

2011, a total of 111 countries have ratifi ed the Vienna Convention and 15 

countries have the status of signatory;25 fi ve of the nine countries central 

19 <http://www2.ohchr.org/english/law/>, accessed on 13/06/2011.
20 Mullen 1986, p. 15.
21 Article 2 sub 1(a) Vienna Convention on the Law of Treaties 1969.
22 Article 18 Vienna Convention on the Law of Treaties 1969.
23 Wallace 1997, p. 228.
24 Article 15 Vienna Convention on the Law of Treaties 1969.
25 <http://treaties.un.org/Pages/ViewDetailsIII.aspx?&src=TREATY&mtdsg_no=XXIII~

1&chapter=23&Temp=mtdsg3&lang=en>, accessed on 18/08/2010.
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to this study have neither ratifi ed nor signed the Vienna Convention.26 

Nonetheless, countries not party to the Vienna Convention may be bound 

by its stipulations as per ruling by the International Court of Justice on 25 

September 1997: according to the Court’s Judgement, the Vienna Convention 

is considered to be applicable globally irrespective of ratifi cation.27

The pacta sunt servanda principle is explicitly embodied in the Vienna 

Convention, binding nations to the treaties they have ratifi ed.28 

 Notwithstanding that in dualist systems, until a treaty has been 

incorporated in national law, that treaty is eff ectively meaningless, Article 

27 of the Convention provides that a State “may not invoke the provision of 

its internal law as justifi cation for its failure to perform a treaty.”29

2.1 Geneva Declaration of the Rights of the Child 
(1924)

The social reformer and founder of the Save the Children Fund, Eglantyne 

Jebb (1876 – 1928), was very closely involved with children who were victims 

of World War I. Jebb drafted the 1924 Geneva Declaration of the Rights 

of the Child (hereinafter: 1924 Geneva Declaration ), which was adopted 

by the League of Nations30 and was the fi rst international human rights 

instrument to address the rights of children. The impact of the First World 

War on the lives of many a child, combined with a changed attitude towards 

children (hitherto children had been allocated the status of “miniature 

adults”), served as the catalyst that led to the drafting and adoption of this 

declaration. It was recognised “that mankind owes to the Child the best 

that it has to give”.31 The Declaration contains a total of fi ve stipulations, 

26 Ethiopia and Kenya are signatories, Malawi and Rwanda are Parties, Namibia, Sierra 
Leone, South Africa, Swaziland and Uganda are neither signatory nor Party.

27 International Court of Justice, Gabčikovo-Nagymaros Project (Hungary/Slovakia), 
Judgment, I.C.J. Reports 1997, p. 7, para 46, 25 September 1997.

28 Article 26 Vienna Convention on the Law of Treaties 1969.
29 Malanczuk 1997, pp. 63, 64.
30 The League of Nations existed from 1919 to 1946 and was the precursor of the 

United Nations. The primary objective of the League was the prevention of wars 
and the promotion of universal peace; <http://www.unog.ch/80256EE60057D930/
(httpPages)/8C989922E1DBC95980256EF8005048CA?OpenDocument>, accessed on 
20/08/2010.

31 1924 Geneva Declaration of the Rights of the Child.
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aimed at the well-being of children in general. These stipulations are not 

formulated as rights; they should be seen as the duties of adults towards 

children, couched in formal and legal jargon, as well as an expression of 

optimism with regard to international law and joint operations in the fi eld 

of peace and human rights.32

Stipulation 2 specifi cally refers to alternative care; it states:

The child that is hungry must be fed; the child that is sick must be 

nursed; the child that is backward must be helped; the delinquent child 

must be reclaimed; and the orphan and the waif must be sheltered and 

succored.

Embodied in this principle is the obligation to aid every needy child. However, 

special attention is given to orphans and homeless children: they have to be 

protected and supported. As indicated previously, the Declaration is merely 

an appeal for understanding and a set of basic principles concerning the 

well-being of children, with a view to improving their lives.33 This particular 

stipulation illustrates the acknowledgement of the global need for care for 

children without parental care.

The universal tenet that children are as much the bearers of rights as adults, 

is one that can be found in the works of various scholars, dating back to the 

ancient Greeks. The paediatrician, children’s advocate and author Janusz 

Korczak (1878 – 1942) was one of the fi rst to actually formulate children’s 

rights, specifi cally in his book How to Love a Child. The compilation of these 

rights is also known as the Janusz Korczak’s Declaration of Children’s Rights.34 

The most remarkable aspect of this Declaration is that it contains very 

explicit provisions on what is nowadays known as child participation and 

on civil rights and procedures. The fact that Korczak’s children’s rights were 

never formally transferred into a declaration may be explained by the – at 

the time – revolutionary nature of these proposed rights.

32 Detrick 1999, p. 13.
33 Freeman 2007a, p. 11.
34 Lifton 1989, pp. 355, 356.
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2.2 Universal Declaration of Human Rights (1948)

After World War II, with its manifold horrors for mankind as a whole – and for 

children in particular – the United Nations (hereinafter: UN) was established 

in 1945. The following year, the United Nations Children’s Emergency Fund 

(hereinafter: UNICEF) was founded. UNICEF was to be a temporary arm of 

the UN, aimed at helping children in emergency situations after World War 

II, mainly with regard to shortages of food and supplies. However, UNICEF 

became a permanent organ of the UN, mandated to fi ght worldwide poverty 

and the under-development of children.35

In 1948 the Universal Declaration of Human Rights (hereinafter: UDHR ) – the 

fi rst of its kind – was developed and adopted by the UN General Assembly. 

This Declaration, as in the case of the foundation of the UN and UNICEF, 

was born in reaction to the atrocities of the latest war.36 Human rights  may 

be defi ned as “moral-political claims that, by contemporary consensus, 

every human being has, or is deemed to have, on his society and on his 

government, and that are considered indispensable for the development of 

the individual”.37 Human rights – and therefore the UDHR – apply to every 

human being, both adults and children, while Article 25 UDHR expressly 

states that “motherhood and childhood are entitled to special care and 

assistance”. However, the Declaration does not explicitly recognise that 

children are particularly vulnerable and neither does it recognise children’s 

need to special protection in certain circumstances. The idea of a separate, 

additional document, providing specifi c protection for children, was 

starting to gain momentum;38 the 1924 Geneva Declaration was to serve as 

a basis for this new document.

Note that children’s rights  within the context of human rights have an 

added dimension in that children do not possess the legal capacity to act 

on their own behalf; children as rights-holders are – in many cases – not 

given the choice to claim their rights.39

35 Veerman 1992, p. 61.
36 Meuwese, Blaak & Kaandorp 2005, p. 2.
37 Veerman 1992, p. 24.
38 Pinheiro 2006, p. 32.
39 Kaime 2009, p. 12.
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2.3 Declaration of the Rights of the Child (1959)

In 1959, the UN General Assembly40 adopted the Declaration of the Rights 

of the Child (hereinafter: 1959 Declaration ), containing a Preamble and 

ten Principles. In contrast with the 1924 Geneva Declaration, the Principles 

are formulated as children’s rights, rather than as aims and duties for 

adults.41 Equally noteworthy is the use of Principles as opposed to Articles, 

underlining the non-binding character of the Declaration.42 The Preamble 

proclaims that every child should “have a happy childhood and enjoy for 

his own good and for the good of society the rights and freedoms herein 

set forth, and calls upon parents, upon men and women as individuals, and 

upon voluntary organizations, local authorities and national Governments 

to recognise these rights and strive for their observance by legislative and 

other measures progressively taken”. Despite the fact that this Declaration 

delved deeper than its predecessor and was an important step on the way 

to the global recognition of children’s rights, it was still merely a statement 

of intent, incorporated in a declaration, a non-legally binding document.

 The right of a child to receive care by means of either biological or moral 

parenthood, can be found in Principle 6 of the 1959 Declaration; it 

proclaims:

The child, for the full and harmonious development of his personality, 

needs love and understanding. He shall, wherever possible, grow up in 

the care and under the responsibility of his parents, and, in any case, 

in an atmosphere of aff ection and of moral and material security; a 

child of tender years shall not, save in exceptional circumstances, be 

separated from his mother. Society and the public authorities shall have 

the duty to extend particular care to children without a family and to 

those without adequate means of support. Payment of State and other 

assistance towards the maintenance of children of large families is 

desirable.

40 The UN General Assembly is the main representative and deliberative body of the 
UN <http://www.un.org/ga/about/background.shtml>, accessed on 21/08/2010.

41 Detrick 1999, p. 14.
42 Veerman 1992, p. 168.
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This Principle is aimed at the realisation of the “full and harmonious 

development” of the personality of a child and confi rms that a child should 

preferably grow up in the care of its parents. Should this not be attainable 

– a situation that must be avoided as much as possible especially in the 

case of young children – a child should in any event be raised in a safe 

environment, both morally and materially.

Included in this Principle is the responsibility of society and of the public 

authorities for the care of children without parental care. These children 

should also be allowed to grow up in “an atmosphere of aff ection and of 

moral and material security”.43

Although not child specifi c, the 1966 International Covenant on Civil and 

Political Rights (hereinafter: ICCPR ) and the 1966 International Covenant 

on Economic, Social and Cultural Rights (hereinafter: ICESCR ) contain a 

number of provisions relating to children’s rights. These documents form 

an expansion of the UDHR , defi ning its principles and containing legal 

obligations for States Parties.44 The realisation of civil and political rights 

may be achieved without signifi cant eff ort in that these are negative 

rights, merely requiring States to refrain from any intervention, while 

the realisation of socio-economic rights require governments to actively 

intervene and to make available suffi  cient resources.45 Article 23 ICCPR 

recognises the family as the “natural and fundamental group unit of 

society”. In addition, Article 24 ICCPR stipulates that every child has the 

right to protection, the registration of his birth, a name and nationality. 

Article 10 ICESCR also provides the right to protection of the family as well 

as children’s entitlement to special protection and assistance.

The aforementioned obligations are explicitly noted in the Preamble of 

the Convention on the Rights of the Child and they are embodied in this 

Convention in more concrete terms (ut infra, paragraph 2.5).

43 Veerman 1992, p. 174.
44 Craven 1998, p. 7.
45 Alston & Quinn 1987, p. 159.
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2.4 Declaration on Social and Legal Principles 
relating to the Protection and Welfare of 
Children, with Special Reference to Foster 
Placement and Adoption Nationally and 
Internationally (1986)

During the World Conference on Adoption and Foster Placement in 1971, a 

number of serious problems on the subject of adoption and foster care 

were addressed. Some of these problems were caused by the diff erent views 

on adoption and foster care held by various countries, based on their social 

and cultural norms. Another issue addressed was intercountry adoption, 

particularly in respect of the best interests of the child.46 In 1975, a group of 

experts was asked by the UN to draw up a declaration containing Principles 

with regard to national and international adoption and foster placement; a 

draft declaration was completed over the next four years. A number of Islamic 

countries, however, raised objections against the draft because adopting 

a child is not permissible under Islamic law. After various adaptations 

and a guarantee that the declaration would not impose the obligation to 

implement the legal institution of adoption on States, but should merely 

be seen as a set of recommendations, procedures for approval by the UN 

General Assembly commenced.47 The Declaration on Social and Legal 

Principles relating to the Protection and Welfare of Children, with Special 

Reference to Foster Placement and Adoption Nationally and Internationally 

(hereinafter: Declaration on Foster Placement and Adoption ), was adopted 

by the UN General Assembly on 3 December 1986. The Preamble of the 

Declaration explicitly recognises alternatives to adoption and foster care, 

such as kafalah under Islamic Law. The term kafalah is derived from the 

Arabic word kafl : ‘to take care of’. Under kafalah  a child maintains his own 

family name; this form of care does not provide the child with inheritance 

rights in relation to his new caregiver.48 The Preamble also states that the 

Principles of the Declaration do not impose on States such legal institutions 

as foster placement or adoption.

46 Detrick 1999, p. 332.
47 Veerman 1992, p. 341.
48 UN DESA ST/ESA/SER.A/292 2009, pp. 26, 27.
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Despite the expectations that might conceivably arise from the title of this 

Declaration, the actual impact of its stipulations on the lives of children may 

be considered to have been largely insignifi cant due to the status of this 

instrument: a non-binding declaration, hence the need for an additional 

and legally binding document, realised in the 1993 Hague Convention  on 

Protection of Children and Co-operation in Respect of Intercountry Adoption, 

which will be discussed further on in this chapter. However, some important 

Principles and formulations from the Declaration have found their way into 

the UN Convention on the Rights of the Child (ut infra, paragraph 5.2.2),49 

specifi cally on the topic of intercountry adoption,50 which accounts for 

discussion of this instrument being included in this chapter.

The Declaration consists of a Preamble and 24 Articles, all relating to foster 

care and adoption, both nationally and internationally. It is divided into the 

following categories:

A General family and child welfare

B Foster placement

C Adoption

The Preamble recalls – amongst other documents – the UDHR as well as 

the 1959 Declaration, indicating that the Declaration is based on these 

documents and that it respects the rights stated therein.51 Noteworthy is 

the consideration that all foster placement and adoption procedures should 

be in the best interests of the child. The fi eld of tension between the child’s 

interests and the interests of prospective adoptive or foster parents – the 

latter at times seemingly of overriding importance – is a matter of debate 

that still features prominently in discussions concerning intercountry 

adoption. A case in point: the adoption of two Malawian children by the 

artist Madonna gave rise to widespread criticism and it has been alleged 

that her motivation was self-serving media attention rather than acting in 

the best interests of the children.52

49 Cantwell & Holzscheiter 2009, p. 16.
50 Detrick 1999, p. 26.
51 Veerman 1992, p. 341.
52 <http://news.bbc.co.uk/2/hi/entertainment/8095837.stm>, accessed on 21/08/2010.
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A General family and child welfare

 The fi rst nine Articles of the Declaration concern family and child welfare in 

general. States should allocate a high priority to family and child welfare, 

acknowledging that the welfare of a child depends upon good family 

welfare (Articles 1 and 2).

Preferably, a child should be cared for by his own parents. However, when 

such care is unavailable or inappropriate, other forms of care such as foster 

or adoptive care should be considered. When under the care of somebody 

other than the child’s own parents, the best interests of the child should be 

the paramount consideration (Articles 3, 4 and 5).

Signatories should determine adequate national child welfare services and 

implement appropriate actions where necessary. States should in any case 

ensure that persons responsible for foster placement or adoption procedures 

have received professional or other appropriate training (Articles 6 and 7).

Every child should have a name, a nationality and a legal representative 

at all times. Those responsible for the care of a child should recognise his 

need to learn about his background, unless this is not in his best interests 

(Articles 8 and 9).

B Foster placement

 Articles 10 to 12 deal with foster care. According to the Declaration, States 

should regulate foster placements by law. Although foster care is temporary 

in nature, it may continue until the age of majority of the child; it should, 

however, neither exclude the possibility of a child returning to its own 

parents, nor should it exclude adoption (Articles 10 and 11).

Prospective foster parents and – as far as is possible – the child and his 

natural parents, should be involved in all aspects of foster care. States 

should put into place a competent authority or agency, responsible for the 

supervision of foster care, ensuring the welfare of the child (Article 12).

C Adoption

 Most Articles in this section concern intercountry adoption; the fi rst three 

relate to adoption in general.

The Declaration states as the primary aim of adoption: to provide a child who 

cannot be cared for by his own parents with a permanent family (Article 13). 

When the most appropriate environment for the child has been selected, 
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the adoptive parents and – wherever possible – the natural parents and 

the child should be given suffi  cient time and counselling in order to reach 

a decision on the child’s future. Prior to adoption, the relationship between 

the child and the prospective adoptive parents should be observed by child 

welfare services. Once adopted, the child should be recognised by law as a 

full member of the adoptive family (Articles 14, 15 and 16).

Intercountry adoption should only be considered if a child cannot be 

adopted, placed in a foster family or cared for in another suitable way in the 

country of birth. If States permit intercountry adoption, policies, legislation 

and eff ective supervision for the protection of children involved should be 

established. Illegal placements and abduction should be prevented at all 

times and the prohibition thereof should be enshrined in policies and laws 

(Articles 17, 18 and 19).

Intercountry adoption procedures should be carried out by competent 

authorities or agencies, ensuring the safeguards and standards equivalent 

to those with regard to national adoption. There should be no improper 

fi nancial gain for the parties involved in the adoption procedure. When 

agencies are involved on behalf of prospective adoptive parents, special 

precautions should be taken in order to protect the best interests of the 

child (Articles 20 and 21).

Only after establishing that, fi rstly, a child is legally free for adoption, 

secondly, all necessary documents will be made available and, fi nally, that 

the child will be able to join its adoptive parents and obtain their nationality, 

should intercountry adoption be considered. If the nationality of a child 

diff ers from that of its adoptive parents, the laws of both States should 

be given due weight, taking into consideration the cultural and religious 

background and the best interests of the child. The legal status of adoption 

should be assured in both countries involved (Articles 22, 23 and 24).
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2.5 Convention on the Rights of the Child (1989)53

Although the 1959 Declaration fi gured prominently in the promotion and 

global recognition of children’s rights, there was a growing realisation 

that a legally binding instrument was lacking. In 1978, the year preceding 

the International Year of the Child, the government of Poland proposed 

to convert the 1959 Declaration into a – legally binding – Convention on 

children’s rights. The proposal as such was rejected, but the idea to convert 

the 1959 Declaration into a Convention was in fact accepted and referred 

to the UN Commission on Human Rights; the Commission decided that a 

proposal for a Convention, based on the 1959 Declaration, should be drawn 

up.54

2.5.1 Ratifi cation status and implementation of the

Convention on the Rights of the Child

 

After a period of ten years of negotiation and many amendments to the 

fi rst (Polish) draft, the text of the Convention on the Rights of the Child 

(hereinafter: CRC ) was adopted by the UN General Assembly on 20 November 

 1989.55 By September 1990, 20 countries had ratifi ed the Convention, at which 

point it became eff ective. To date, all countries apart from the United States 

and Somalia have ratifi ed the Convention (the latter have only signed the 

Convention), resulting in an almost universal document. Figure 2.1 shows 

the exact dates of ratifi cation by the nine focus countries.

53 Appendix I.
54 Detrick 1999, pp. 15, 16.
55 UN Convention on the Rights of the Child 1989.
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Figure 2.1 Ratifi cation of the CRC

Country Ratifi cation date

Ethiopia 14/05/1991

Kenya 30/07/1990

Malawi 02/01/1991

Namibia 30/09/1990

Rwanda 24/01/1991

Sierra Leone 18/06/1990

South Africa 16/06/1995

Swaziland 07/09/1995

Uganda 17/08/1990

The Convention is a unique document in that it encompasses civil and 

political rights as well as economical, social and cultural rights. It expresses 

the evolvement of the views on children’s rights and the changed attitude 

towards children, whereby they are no longer viewed as miniature adults, but 

as human beings who have the right to grow into balanced and responsible 

adults. The child is seen as the owner of rights as well as being the subject 

of rights.56 The Convention is regarded as a treaty in which the international 

progression of human rights and children’s rights are brought together.57 

It is acknowledged as the most important international treaty, concerning 

all aspects of children’s rights.58 Whether civil, political, economic, social or 

cultural, all rights must be regarded as justiciable and States should ensure 

procedures for non-compliance with these rights to be redressed and 

eff ective remedies for violations thereof should be established.59

The Convention is acknowledged as “a transnational, multicultural, cross-

cultural and ultimately local framework” for children’s rights.60 With the 

adoption of the Convention – containing universal, legally binding standards 

– children’s rights were put fi rmly on the map, resulting in global attention 

for children and their rights. Consequently, States Parties changed national 

56 Meuwese, Blaak & Kaandorp 2005, p. 1.
57 Kaime 2010, p. 640.
58 Sloth-Nielsen 2004, p. 4.
59 UN General Comment No. 5 (2003), paras 24, 25.
60 Kaime 2010, p. 642.
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laws in accordance with the Convention, children’s acts were constituted, 

children’s ombudspersons were appointed and a host of other measures 

taken to ensure that children’s rights were observed. For the fi rst time in 

history, States could be held accountable for the manner in which children 

were treated and for violation of children’s rights.61

The Convention calls upon Parties, and therefore all members of society, to 

observe the rules it has set out. This requires the amendment of domestic 

laws to comply with the CRC. However,   harmonisation entails much more 

than simply ‘copying’ articles from the CRC to national laws: the Principles 

of the CRC require further elaboration.62 The Convention comprises an 

extensive Preamble, as well as 54 Articles on a wide range of subjects. The 

Preamble refers retrospectively to both the 1924 Geneva Declaration and 

the 1959 Declaration, as well as to the UDHR, the ICCPR and the ICESCR, 

emphasising the incorporation of all international human rights into the 

Convention.

Due to the universal character of the Convention and the fact that it is 

aimed at countries with diff ering political, legal and economic systems, the 

phrasing of the Convention is general and broadly formulated. As a result, 

States Parties are given extensive leeway in the manner of implementation 

of the Convention’s stipulations.63

The Convention calls for children to be protected, for the prevention of 

harm, the provision of assistance ensuring basic needs and it advocates the 

participation of children in matters that concern them. These aims are also 

known as the four P’s (protection, prevention, provision and participation).64 

Another frequently used and comparable categorisation is the division 

of rights into three main types: provision, protection and participation 

(“3 P’s”).65 It is argued though that children’s rights should be graded as 

civil, political and social rights, unifying children’s rights with – rather than 

61 Newell 2005, p. 36.
62 African Child Policy Forum 2007b, p. 39; fi nal remarks Professor J.E. Doek.
63 Gras 2001, p. 6.
64 Sloth-Nielsen 2004, p. 4.
65 Quennerstedt 2010, p. 621.
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detaching them from – other human rights.66 It lies beyond the scope of this 

study to elaborate on this discussion and thus references are made to both 

classifi cations.

According to Article 2 CRC, States Parties are obliged to respect and ensure 

the rights set forth in the Convention; the means of achieving this are laid 

down in Article 4 CRC, which states that governments are to undertake all 

necessary measures – legislative, administrative and otherwise – in order 

to implement the rights recognised by the Convention.

Although no distinct division is made between civil and political rights on 

the one hand and socio-economic rights on the other, Article 4 CRC declares 

that “with regard to economic, social and cultural rights, States Parties 

shall undertake such measures to the maximum extent of their available 

resources and, where needed, within the framework of international co-

operation.” Both civil and political rights and economic, social and cultural 

rights are regarded to be justiciable by the Committee on the Rights of the 

Child (hereinafter: CRC Committee.67 Despite equality on this level between 

these two categories of rights, civil and political rights have traditionally 

been accorded higher prominence.68 It has been stated by the UN Committee 

on Economic, Social and Cultural Rights (hereinafter: CESCR) that breaches 

of economic, social and cultural rights by States Parties continuously take 

place and that these violations continue to be tolerated by the international 

community.69

Despite the clarity of the Convention as to which rights States Parties 

should ensure, it cannot guarantee the extent to which conformity may be 

achieved, for this largely depends on the “available resources ” of a particular 

State. States that fail to fulfi l their obligations while claiming that they have 

put all available means to use, have to substantiate this claim by providing 

insight into the allocation of the national budget.70 In its 2011 African Report 

on Child Wellbeing, the African Child Policy Forum presents the level of 

66 Quennerstedt 2010, pp. 630 – 633.
67 UN Committee on the Rights of the Child, CRC/GC/2003/5, 2003, para 6.
68 Rosa & Dutschke 2006, p. 3.
69 UN Committee on Economic, Social and Cultural Rights, E/1993/22, para 5.
70 UN Committee on the Rights of the Child, CRC/GC/2003/5, 2003, para 51.
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performance in budgeting for children by comparing the budgeting of all 

African countries, ranking them in the following categories:

1 “allocated the maximum of available resources for children”

2 “allocated a fair amount of available resources for children”

3 “allocated the minimum of available resources for children”.

Ethiopia, Kenya, Malawi, Namibia, Rwanda, South Africa, Swaziland and 

Uganda fall into category 1, whereas Sierra Leone falls into the last category. 

Research has revealed that the level of economic development is not an 

indicator for the percentage of GDP that countries spend on children. For 

instance, Rwanda, a country with limited resources, allocates a relatively 

high percentage of GDP on budgeting for children.71 

 For developing countries, the standards of the Convention are generally 

diffi  cult to achieve, with a higher risk of children’s rights not being met. This 

raises the question as to whether the function of the Convention for these 

children should merely be seen as guidance on children’s rights provided to 

their governments and as one of the tools of human rights, i.e. deterrence 

of violations of these rights.72 The answer to this question has to be an 

unequivocal “no”. Firstly, the issue of limited resources is no legitimisation 

for States Parties’ non-compliance with the CRC. Secondly, the international 

community should also be held accountable.73 According to  Article 4 CRC, the 

necessary measures to be taken to ensure the rights of the Convention form 

not only an obligation for States Parties to bring their own legislation in 

line with the CRC, but also to assist with universal harmonisation by means 

of international cooperation.74 The CRC Committee encourages States 

receiving fi nancial assistance from other nations to designate a signifi cant 

part thereof to issues relating to children.75 Article 4 CRC may therefore 

be seen as placing a legal obligation on the international community to 

71 African Child Policy Forum 2010, pp. 103 – 108.
72 Melton 2005, p. 17.
73 UN General Comment No. 3 (2003), para 14.
74 Rishmawi 2006, p. 35.
75 UN Committee on the Rights of the Child, CRC/GC/2003/5, 2003, paras 60 and 61.
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provide assistance in accomplishing the safeguarding of the rights of all 

children.76, 77

The universality  of children’s rights should be beyond dispute. The Vienna 

Declaration and Programme of Action states that all human rights are 

universal; these include children’s rights.78 The Declaration further provides 

that “the international community must treat human rights globally in a 

fair and equal manner, on the same footing, and with the same emphasis. 

While the signifi cance of national and regional particularities and various 

historical, cultural and religious backgrounds must be borne in mind, it is the 

duty of States, regardless of their political, economic and cultural systems, 

to promote and protect all human rights and fundamental freedoms.”79

The CRC Committee’s 2007 Day of General Discussion was devoted to 

the issue of available resources  for the rights of the child and States’ 

responsibilities. In its Concluding Recommendations, the Committee 

specifi es the term ‘available resources’ in that these should be understood 

to include fi nancial, human, technological, organisational, natural and 

information resources. In this respect, the quality of resources, rather than 

merely the quantity, should also be taken into account.80 The Committee 

underscores the importance of national legislation on the allocation 

of a specifi c proportion of a country’s public expenditure on children. In 

addition, systematic and independent evaluation of this expenditure 

should be carried out.81 The role of international cooperation is outlined as 

follows: the fulfi lment of children’s rights is a shared responsibility between 

developed and developing nations. On the one hand, States Parties should 

assist other countries in complying with the CRC through international 

cooperation; on the other hand, States in need of assistance should actively 

seek cooperation and demonstrate they have acted to the best of their 

76 Detrick 1999, p. 110.
77 See generally Rishmawi 2006.
78 The Vienna Declaration and Programme of Action was adopted by the World 

Conference on Human Rights in 1993.
79 Para 5 Vienna Declaration and Programme of Action, 1993.
80 UN Committee on the Rights of the Child, Day of General Discussion 2007, para 24.
81 UN Committee on the Rights of the Child, Day of General Discussion 2007, paras 22, 

23.
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ability.82 States receiving international aid should reserve an adequate part 

thereof for issues relating to children.83

The CRC Committee  fulfi ls a vitally important role in ensuring that States 

Parties adhere to their obligations and in monitoring the implementation 

of the CRC into national legislation as stated in Article 4 CRC.  The process of 

measuring implementation is complex, due to the broad formulations of 

stipulations in the Convention.84 The Committee, which was established in 

1991, is sanctioned by Article 43 CRC. Its 18 elected members are international 

independent experts on children’s rights; they do not represent their own 

country. After the initial report, which has to be submitted within two 

years of the ratifi cation date, States Parties must submit reports regarding 

the situation of children’s rights in their own country to the Committee 

on a fi ve-year interval basis. The reports are restricted to the activities of 

governments; private parties involved in childcare are not subject to the 

scrutiny of the Committee. However, the onus of ensuring that private 

parties respect children’s rights, rests on the State on the basis of its 

obligation to protect these rights.

The Committee examines the reports and brings out recommendations – 

Concluding Observations  – to each individual country. In their next report, 

countries should inform the Committee with regard to measures taken 

following these recommendations. The main activity of the Committee is 

the monitoring of States Parties’ activities concerning the protection of 

children’s rights.85 The Committee formulates its Concluding Observations 

on the basis of countries’ reports; additional reports from NGOs, UNICEF 

and other UN agencies are welcomed by the Committee and are taken into 

consideration. During a session of the Committee, these sources, as well 

as the report submitted by the State Party are discussed by members of 

the Committee and representatives of the government in question, leading 

to the formulation of said Concluding Observations.86 By means of these 

82 UN Committee on the Rights of the Child, Day of General Discussion 2007, para 51.
83 UN Committee on the Rights of the Child, Day of General Discussion 2007, para 

52(c).
84 Gras 2001, p. 6.
85 Gras 2001, pp. 53 – 56.
86 African Child Policy Forum 2007a, p. 104.
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Observations, the Committee holds States Parties accountable for their 

obligations deriving from the CRC and reveals the extent to which States’ 

legislation is in compliance with these obligations.87 Suggestions and 

recommendations for change are included in the Concluding Observations 

of each country.88 Other UN treaty committees, such as the Human Rights 

Committee and the CESCR, also disclose their fi ndings and recommendations 

by means of Concluding Observations. Due to the fact that none of the 

aforementioned committees possesses judicial powers, Concluding 

Observations do not contain legal obligations; they do, however, have an 

authoritative status in that they refl ect on violations of legal obligations 

deriving from treaties. Furthermore, Concluding Observations have an 

interpretative character, providing valuable information regarding the 

thrust and scope of treaty obligations.89 Although not legally binding, the 

function of the Concluding Observations is twofold: fi rstly, they form the 

Committee’s ‘jurisprudence’ and are thus employed by the Committee and 

other UN organisations in analogous cases; in addition, the Concluding 

Observations provide an insight into the situation of children’s rights 

in a particular country, exposing it to the international community. The 

divulgence of the failure to adhere to the CRC potentially provides an 

incentive for governments to honour their commitment to the Convention 

to the best of their ability.90

Although in theory each State Party is obliged to submit the aforementioned 

reports after ratifi cation of the CRC, in practice the submission of these 

reports is dependent on the goodwill of the government as enforcement 

measures are not provided in the CRC. Various States Parties have failed 

to present their reports to the Committee when due.91 The issue of non-

submission with regard to overdue reports is one that is not unique to the 

CRC; the reporting requirements relating to other human rights conventions 

are fl outed in equal measure. The main reasons for the failure to submit 

reports on time are the lack of trained staff  and inadequate resources to 

carry out the preparation of reports, as well as the lack of political will 

87 Boerefi jn 2009, p. 182.
88 LeBlanc 1995, p. 270.
89 O’Flaherty 2006, pp. 32 – 36.
90 Gras 2001, p. 136.
91 African Child Policy Forum 2007a, p. 104.
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to comply with this obligation.92 Thus far the Committee has resorted to 

sending reminders to States Parties.93 According to the Vienna Convention , 

however, failure to submit may be viewed as a breach of the CRC, which – 

theoretically at least – is a ground for other parties to the CRC to terminate 

the treaty or to (partly) suspend its operation.94 In fi gure 2.2 the reporting 

status of the nine countries central to this study is presented.

Figure 2.2 Reporting status CRC 

Country Ratifi cation Initial report Second report Third report

Ethiopia 1991 1995 1998 2005

Kenya 1990 2000 2005 -

Malawi 1991 2000 2007 -

Namibia* 1990 1992 2009 2009

Rwanda 1991 1992 2002 -

Sierra Leone 1990 1996 2006

South Africa 1995 1997 - -

Swaziland 1995 2005 - -

Uganda 1990 1996 2003 -

* In 2009, the government of Namibia issued subsequent Country Reports in one document 
in an eff ort to catch up on the country’s reporting obligation; consideration of this report 
has yet to be scheduled by the CRC Committee.

From the above table, it is clear that none of the focus countries has 

managed to comply with the reporting obligations; while in some instances 

initial reports were submitted within the required time frame, subsequent 

reports have failed to meet the set deadlines. It should be noted that this 

state of aff airs is not unique to the sub-Sahara; this is a trend seen across 

the board.

Children – or any other individual for that matter – may not approach the 

Committee in relation to a violation of their rights, nor is there another 

complaints mechanism  in place, which is considered to be a signifi cant 

shortcoming of the Convention and to some an indication that children 

92 LeBlanc 1995, pp. 229, 230.
93 Gras 2001, p. 96.
94 Article 60(3) Vienna Convention on the Law of Treaties 1969.
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are not (yet) fully recognised as subjects of rights.95 In June 2009, however, 

an international lobbying campaign led to the establishment of an NGO 

Working Group by the UN Human Rights Council; by resolution of March 

2010, the UN Human Rights Council provided the Working Group with a 

mandate to draft a proposal for an Optional Protocol to the CRC with 

regard to a complaints mechanism, providing a so-called communications 

procedure for children and their representatives, complementary to the 

aforementioned reporting procedure which currently exists.96 In September 

2010, the fi rst proposal for a draft of the Optional Protocol was submitted to 

the UN General Assembly,97 followed by a revised draft proposal in January 

2011.98 The text of the revised draft Optional Protocol was discussed during 

the third and fi nal Working Group meeting, a seven–day session in February 

2011, leading to the adoption of a new draft Optional Protocol, document 

A/HRC/WG.7/2/CRP.2.99 The CRC Committee, UNICEF and other delegations 

voiced their deep concern about this latest draft because they considered 

it to be a compromise package, inter alia due to the deletion of provisions 

for collective communications and the inclusion of a provision allowing 

States to enter reservations when ratifying the Protocol. The outcome of 

this last meeting was met with great disappointment by the Chair of the 

CRC Committee, Professor Y. Lee, who publicly apologised to all children, 

stating: “I am afraid that we have affi  rmed that children are mini humans 

with mini rights and the current draft fi ts this idea of children.”100

In addition to the aforementioned duties, the Committee formulates its 

interpretation on key themes of the Convention – such as the right of the 

child to be heard and the rights of children aff ected by HIV/AIDS – which 

have been issued as General Comments  since 2001. As the provisions of 

the Convention have been formulated in such broad and general terms, 

clarifying their meaning is essential and forms an important task of the 

Committee.101 Despite the fact that these General Comments are non-

95 Lee 2010, p. 480.
96 UN Human Rights Council, A/HRCH/13/L.5, 2010.
97 UN General Assembly, A/HRC/WG.7/2/2, 2010.
98 UN General Assembly, A/HRC/WG.7/2/4, 2011.
99 UN General Assembly, A/HRC/17/36 (future), 2011.
100 Complaints Mechanism: Summary of Final Draft Meeting <http://www.crin.org/

resources/infodetail.asp?id=24180>, accessed on 24/02/2011.
101 Gras 2001, p. 51.
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binding, they have an authoritative status in that they provide guidance 

to States Parties’ understanding of their obligations deriving from the 

Convention.102

2.5.2 Relevant Stipulations CRC

As stated previously, the Convention covers a wide range of issues in the 

fi eld of children’s rights. The Preamble and a number of Articles deal with 

the family environment in general and alternative care in particular.

The Preamble announces:

(…)

Recognizing that the child, for the full and harmonious development 

of his or her personality, should grow up in a family environment, in an 

atmosphere of happiness, love and understanding,

(…)

A reference to alternative care can be found in the recognition that “a 

child should grow up in a family environment”. Should this not be possible 

within the child’s biological family, an alternative environment must be 

provided. This paragraph in the Preamble partly reaffi  rms Article 6 of the 

1959 Declaration in which it was similarly acknowledged that children 

should grow up in a family environment.

Best interests of the child

 Article 3 CRC contains the principle of the best interests of the child  

(paragraph 1), as well as provisions on the protection and care for a child’s 

well-being (paragraphs 2 and 3):

1. In all actions concerning children, whether undertaken by public 

or private social welfare institutions, courts of law, administrative 

authorities or legislative bodies, the best interests of the child shall be a 

primary consideration.

102 Sloth-Nielsen 2004, p. 6.
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2. States Parties undertake to ensure the child such protection 

and care as is necessary for his or her well-being, taking into account 

the rights and duties of his or her parents, legal guardians, or other 

individuals legally responsible for him or her, and, to this end, shall take 

all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and 

facilities responsible for the care or protection of children shall conform 

with the standards established by competent authorities, particularly 

in the areas of safety, health, in the number and suitability of their staff , 

as well as competent supervision.

Equivalent provisions on the principle of the best interests of the child 

can be found in both the 1959 Declaration and the Declaration on Foster 

Placement and Adoption. This principle – which prescribes that in all actions 

concerning a child his best interests should not only be taken into account, 

but be “a primary consideration” – is very far-reaching and is regarded as 

an ‘umbrella provision’ because it is relevant to every other provision in the 

CRC.103 Although an extensive analysis of the best interests principle does 

not fall within the scope of this study, the author deems it necessary to 

devote some considerations to this topic.

 The CRC Committee has elevated four Articles to the grade of General 

Principles,104 viz Article 2 (non-discrimination), Article 3 (best interests of 

the child), Article 6 (right to life, survival and development) and Article 12 

(respect for the views of the child).105

The concept of the best interests principle is undefi ned and the wording 

is such that the meaning of the principle can only be acquired through 

interpretation; the application of this principle, therefore, is a complicated 

task.106 On the other hand, the relative openness of the principle enables 

fl exibility in its application, tailored to each specifi c situation.107 The 

principle is not static in that changes in society may lead an adjustment in 

103 Detrick 1999, p. 92.
104 Hodgkin & Newell 2002, p. 42.
105 UN Committee on the Rights of the Child, CRC/C/58/Rev.2, 2010, para 23.
106 Alston & Gilmour-Walsh 1996, p. 1.
107 Arts 2010, p. 14.
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interpretation of the best interests concept. Diff erent societies at diff erent 

times will have divergent views on what is in a child’s best interests, although 

some circumstances – for example hunger or poverty – are never considered 

to be in a child’s best interests.108 At the same time, this fl exibility leads to 

the best interests principle being considered a ‘Trojan horse’ by some as its 

indeterminacy allows for non-compliance with the provisions of the CRC 

under the guise of cultural relativism.109 A topical example is female genital 

mutilation (FGM); the practice of FGM is – wrongfully – generally justifi ed 

as culturally determined.110

 The use of ‘a’ (as in: “a primary consideration”) rather than ‘the’ is 

noteworthy; it indicates that not only the best interests of the child should 

be taken into consideration in actions concerning children, but that 

competing interests such as confl icting human rights issues may play a 

role. However, the best interests principle should, at the very least, be given 

due consideration if not primary consideration.111 The best interests of a 

child do not have absolute priority.112

The principle covers “all actions concerning children”. Although the word 

‘action’ may imply an activity, failing or omitting to act in relation to a child 

should also be regarded as an action. For instance, the neglect of a child 

is not an activity as such; however, it does fall into the category “actions 

concerning children” and the best interests principle applies in this 

situation as well.113

The best interests principle also plays a role in budget allocation concerning 

children’s issues: “With regard to budgetary priorities in the allocation 

of available resources, the State Party should be guided by the principle 

of the best interests of the child”.114, 115 A General Comment concerning 

108 Freeman 2007a, p 27.
109 Alston & Gilmour-Walsh 1996, p. 2.
110 Freeman 2007a, p. 35.
111 Alston & Gilmour-Walsh 1996, pp. 11, 12.
112 Detrick 1999, p. 91.
113 Freeman 2007a, p. 45.
114 Hodgkin & Newell 2002, p. 44.
115 See generally Freeman 2007a.
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the best interests principle is in the process of being drafted by the CRC 

Committee.116

Article 3 paragraph 2 CRC places an obligation on States Parties to safeguard 

the well-being of children by means of appropriate legal and administrative 

measures necessary for children’s protection and care. It may be derived 

from this Article that the responsibility for a child’s care and protection 

lies primarily with the State. However, the Article also stipulates that the 

rights and duties of a child’s parents or others legally responsible should be 

taken into consideration. These duties include the primary responsibility 

for the upbringing and development of a child (Article 18 Paragraph 1 CRC). 

When Article 3 (2) CRC is read in conjunction with Article 18 (1) CRC it can 

be concluded that parents should be regarded as having the obligation to 

provide a child with adequate care and protection, while States are obliged 

to support parents in fulfi lling this duty. Should parents fail to meet their 

obligations, the State will have to take adequate measures.117

Paragraph 3 contains the duty of States to set up and maintain standards 

with regard to alternative care. The obligation of States Parties to provide 

children with alternative care which complies with certain set standards, 

such as trained and qualifi ed staff  in child care facilities, is intrinsic to this 

Article.118

Right to alternative care 

 The best interests principle has found its way into a number of stipulations 

of the CRC, amongst which Article 20 CRC, the principal provision concerning 

children without parental care.119 Article 20 CRC prescribes that:

1. A child temporarily or permanently deprived of his or her family 

environment, or in whose own best interests cannot be allowed to 

remain in that environment, shall be entitled to special protection and 

assistance provided by the State.

116 Lee 2010, p. 480.
117 Freeman 2007a, pp. 65 – 67.
118 Detrick 1999, p. 94.
119 Freeman 2007a, pp. 7, 8.
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2. States Parties shall in accordance with their national laws ensure 

alternative care for such a child.

3. Such care could include, inter alia, foster placement, kafalah of 

Islamic law, adoption or if necessary placement in suitable institutions 

for the care of children. When considering solutions, due regard shall be 

paid to the desirability of continuity in a child’s upbringing and to the 

child’s ethnic, religious, cultural and linguistic background.

Pursuant to paragraph 1 of this Article, children who are temporarily or 

permanently deprived of a family environment or in whose best interests 

it is to be removed from this environment, have the right to State-provided 

protection and aid. According to paragraph 2, States Parties are obliged 

to provide these children with alternative care and in paragraph 3 a non-

exhaustive account of forms of alternative care is given. The use of “shall” 

in this Article is noteworthy and provides for a strongly formulated right 

for children. Although it is arguable that Article 20 CRC encompasses all 

the four P’s (protection, prevention, provision and participation) discussed 

in paragraph 5.2.1,120 the aims of protection and provision are most 

signifi cant.

All children are entitled to the observation of the rights enshrined in the 

CRC, but children without parental care have the right to special protection. 

States have an extra obligation to ensure that the rights of this particular 

group of children are adhered to and to protect them from all forms of 

violence and abuse.121 The form of special protection and assistance that 

should be given is not specifi ed in the Convention, but can be derived 

from relevant Articles on health (Article 24 CRC), an adequate standard of 

living (Article 27 CRC) and education (Article 28 CRC), in which indisputable 

obligations for States are laid down. Furthermore, the second paragraph of 

Article 20 CRC states that children who do not live within their own family 

environment are entitled to alternative care. The entitlement to alternative 

care could be seen as (one of the forms of) protection and assistance to be 

provided by the State.

120 Cantwell & Holzscheiter 2008, p. 7.
121 Cantwell & Holzscheiter 2008, p. 5.
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Although a clear defi nition of the term ‘family environment ’ is not set 

out in the Convention, Article 5 CRC – with regard to parental guidance – 

indicates that care within a family environment may be care provided by 

parents, by “members of the extended family or community as provided for 

by local custom, legal guardians or other persons legally responsible for the 

child”.122 Article 20 CRC should therefore be read as follows: children who are 

not cared for by their parents, legal guardians, others legally responsible 

for the child, members of the extended family or community members 

as provided for by local custom, have the right to special protection and 

assistance provided by the State.

Possible forms of alternative care, recognised by the Convention, are: 

foster care, kafalah , adoption and institutional care (paragraph 3). The use 

here of the term “inter alia” is noteworthy, indicating that other forms of 

alternative care are not excluded and allowing States Parties to provide 

children with varying forms of alternative care “in accordance with their 

national laws”.  The phrasing of paragraph 3 indicates that alternative care 

provided by a family is to be preferred and – unless deemed “necessary” 

– placement in an institution should be avoided .123  While provisions on 

adoption and institutional care are included in the CRC, it is notable that 

the Convention does not contain any specifi c rules regarding foster care or 

the quality of this care.

A number of rules concerning adoption are included in Article 21 CRC, which 

may be considered to be an elaboration on Article 20 CRC with regard to 

adoption; other forms of alternative care are not further expounded on in 

the Convention. However, the heretofore discussed Declaration on Foster 

Placement and Adoption contains Principles with regard to both adoption 

and foster care. Furthermore, in the Hague Convention on Protection of 

Children and Co-operation in Respect of Intercountry Adoption (ut infra) 

additional rules relating to adoption are to be found. Additionally, the UN 

Guidelines for the Alternative Care of Children (ut infra) provide States with 

an extensive set of criteria on all forms of alternative care.

122 Detrick 1999, p. 335.
123 Detrick 1999, p. 336.
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Adoption

 Directly related to Article 20 CRC is Article 21 CRC in which adoption  – one of 

the forms of alternative care recognised by Article 20 paragraph 3 CRC – is 

further elaborated on.124 Article 21 CRC stipulates:

States Parties that recognize and/or permit the system of adoption 

shall ensure that the best interests of the child shall be the paramount 

consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent 

authorities who determine, in accordance with applicable law and 

procedures and on the basis of all pertinent and reliable information, 

that the adoption is permissible in view of the child’s status concerning 

parents, relatives and legal guardians and that, if required, the persons 

concerned have given their informed consent to the adoption on the 

basis of such counselling as may be necessary;

(b) Recognize that intercountry adoption may be considered as an 

alternative means of child’s care, if the child cannot be placed in a foster 

or an adoptive family or cannot in any suitable manner be cared for in 

the child’s country of origin;

(c) Ensure that the child concerned by intercountry adoption enjoys 

safeguards and standards equivalent to those existing in the case of 

national adoption;

(d) Take all appropriate measures to ensure that, in intercountry 

adoption, the placement does not result in improper fi nancial gain for 

those involved in it;

(e) Promote, where appropriate, the objectives of the present article 

by concluding bilateral or multilateral arrangements or agreements, 

and endeavour, within this framework, to ensure that the placement of 

the child in another country is carried out by competent authorities or 

organs.

124 Vité & Boéchat 2008, p. 9.
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As the Convention does not impose the obligation on States Parties to 

embody adoption in their legal systems, this Article only applies to States 

that recognise or permit adoption. The term ‘adoption’ encompasses both 

national and intercountry adoption; paragraph a) of Article 21 CRC relates 

to national adoption and paragraphs b) – e) concern intercountry adoption. 

The fact that this Article mainly covers intercountry adoption indicates the 

importance of the protection of children’s rights when this form of adoption 

is considered.125  In all cases of adoption, the best interests of the child 

should be of paramount consideration. Note that in relation to adoption 

the best interests principle should be ‘the’ paramount consideration, not 

just ‘a’ primary consideration as prescribed by Article 3 CRC.126 A comparable 

phraseology can be found in the Preamble as well as in Article 5 of the 

Declaration on Foster Placement and Adoption, as discussed in paragraph 

2.4 of this study;127 this, however, is a non-binding declaration, whereas 

governments are bound by the CRC. In cases of intercountry adoption, 

States are under the obligation to give the highest level of prominence to 

the interests of the child irrespective of any other interests, such as those of 

the natural and adoptive parents, governments and adoption agencies.128

Paragraph a) of Article 21 CRC prescribes that adoption should be authorised 

only by competent authorities. In accordance with the law and based on all 

relevant and available information, these authorities should verify that the 

child is legally free for adoption. Articles 13 to 16 of the 1986 Declaration 

outline further procedures concerning national adoption. The importance 

of this stipulation is related to upholding the best interests of a child. 

Adoptions arranged by the natural and adoptive parents or by agents that 

are not competent to carry out the procedures cannot be guaranteed to be 

in a child’s best interests given that the interests of the aforementioned 

parties shall undoubtedly play a role. For instance, the biological parents 

may be desperate (due to economic circumstances) for the care of a child 

to be taken over by an adoptive parent, while this may not necessarily be 

in the best interests of the child. Adoptive parents may be primarily led 

125 Vité & Boéchat 2008, p. 1.
126 UN General Comment No. 7 (2005), para 36(b).
127 Detrick 1999, p. 347.
128 Vité & Boéchat 2008, p. 24.
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by their own wishes to form or complement a family, rather than by the 

interests of the adoptee. Adoption agencies that have not been accredited 

by the government are frequently driven by fi nancial interests rather than 

by the best interests of children.129

 In paragraph b) the exceptionality of intercountry adoption is indicated: 

although not explicitly stated, this form of adoption is to be regarded as a 

measure of last resort to be considered only if there are no other suitable 

options of alternative care available to a child in his country of birth.130 This 

is stated in like fashion in Article 17 of the 1986 Declaration.

Paragraph c) bears parallels with Article 20 of the 1986 Declaration, stating 

that the safeguards and standards for intercountry adoption should be 

equivalent to those in place for national adoption. Consequently, the 

aforementioned paragraph a) and Articles 13 to 16 of the 1986 Declaration 

apply to both national and intercountry adoption. Article 21 CRC explicitly 

recognises that a child enjoys the safeguards and standards, whereas Article 

20 of the 1986 Declaration lacks this relationship.131

According to paragraph d) the possibility of gaining improper fi nancial 

gain from intercountry adoption should be prevented. A comparable 

provision can be found in Article 20 of the 1986 Declaration. The distinction 

between proper and improper fi nancial gain is diffi  cult to make: although 

it is clear that certain costs, such as reasonable administrative fees, are 

inherent to adoption procedures, defi ning an acceptable level of payments 

is impossible. The transparency of costs involved is therefore essential.132 

In paragraph e) States Parties are called upon to promote the objectives 

of Article 21 CRC by means of bilateral or multilateral arrangements or 

agreements and to strive to ensure that a child’s placement in another 

country is carried out by competent authorities or parties. In the 1986 

Declaration similar provisions are to be found in Article 19 on the prohibition 

129 Vité & Boéchat 2008, pp. 30, 31.
130 Vité & Boéchat 2008, p. 45.
131 Vité & Boéchat 2008, p. 48.
132 Vité & Boéchat 2008, pp. 53, 54.
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of abduction and illicit placements and in Article 20, concerning placements 

through competent authorities or agencies.

The CRC Committee regularly refers to the 1993 Hague Convention on 

Protection of Children and Co-operation in Respect of Intercountry Adoption 

(ut infra) in the context of Article 21 CRC, encouraging States to ratify this 

Convention.133, 134

Right to periodic review of placements

 Article 25 CRC relates to the periodic review of placements  for the purposes 

of care, protection or treatment of a child; according to this Article States 

Parties should:

recognize the right of a child who has been placed by the competent 

authorities for the purposes of care, protection or treatment of his or 

her physical or mental health, to a periodic review of the treatment 

provided to the child and all other circumstances relevant to his or her 

placement.

The right to a periodic review of alternative care placements can be derived 

from this Article as ‘treatment’ does not only encompass treatment of 

a medical nature but also alternative care provided to a child who is 

temporarily or permanently deprived of parental care.135 Note that this 

right is limited to placements by competent authorities such as a court 

or an administrative body (for example, a child protection board); in 

theory, there is no obligation for review of other placements, for instance 

placements by parents or legal guardians. This may lead to undesirable 

inequality between a child placed in an institution by a court and one 

placed there by his parents or legal caregiver, the latter not having the 

right to periodic review of his placement.136 However, the CRC Committee’s 

Concluding Observations suggests that periodic review should reach across 

all alternative care situations.

133 Detrick 1999, p. 355.
134 See generally Vité & Boéchat 2008.
135 Doek 2008, p. 11.
136 Doek 2008, pp. 4 – 7.
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Although the phrasing of the Article is inconclusive, the purport of the 

provision has been expressed by the CRC Committee in its 1996 General 

Guidelines for Periodic Reports;137 according to the Committee, care 

placements that should be reviewed are “public and private institutions, 

services and facilities”.138 This provision is applicable to all institutional 

care – irrespective of whether this care is provided by a competent State 

authority or by a private body – as well as to foster care. The purpose of 

periodically reviewing a placement should be seen to be the assessment of 

the effi  cacy of the placement as well as the need for its continuation.139

Article 25 CRC leaves unanswered the question of who should carry out the 

review and how often review should take place (the term periodic allows for 

variegated interpretation). In order for review to be objective and eff ective, 

it should be carried out by an independent and impartial authority. With 

regard to periodicity, States should acknowledge and take into account the 

following factors:

• the potential negative consequences of a placement

• the right of a child to be returned to his parents as soon as this is in his 

best interests

• the rapidity of a child’s development.

In view of the aforementioned factors, it is considered essential to review a 

child’s placement every six months.140

The counterpart of Article 25 CRC can be found in Article 12 of the 1986 

Declaration, relating to the supervision of foster care.

137 Detrick 1999, p. 439.
138 UN Committee on the Rights of the Child, CRC/C/38, 1996, para 86. 
139 Doek 2008, p. 9.
140 Doek 2008, pp. 10 – 13.
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Right to adequate standard of living 

 Article 27 CRC proclaims:

1. States Parties recognize the right of every child to a standard of 

living adequate for the child’s physical, mental, spiritual, moral and 

social development. 

2. The parent(s) or others responsible for the child have the primary 

responsibility to secure, within their abilities and fi nancial capacities, 

the conditions of living necessary for the child’s development. 

3. States Parties, in accordance with national conditions and 

within their means, shall take appropriate measures to assist parents 

and others responsible for the child to implement this right and shall 

in case of need provide material assistance and support programmes, 

particularly with regard to nutrition, clothing and housing. 

(…)

Although this Article does not refer to alternative care as such, its relevance 

for a child in alternative care and the parties involved in providing such 

care, should not be underestimated. This Article concerns the right of a child 

to “a standard of living adequate for the child’s physical, mental, spiritual, 

moral and social development” (paragraph 1). The responsibility of securing 

this right initially lies with the parents or others responsible for the care of 

the child (paragraph 2); however, States Parties should enable parents or 

other caregivers to fulfi l this responsibility, providing material assistance 

and support where necessary (paragraph 3).

The entitlement to an adequate standard of living includes both material 

elements (such as food and housing) and intangible factors (aspects relating 

to physical, mental, spiritual, moral and social development). A child’s right 

to a certain standard of living is based on these criteria.141

According to this Article, the responsibility for providing a child with an 

appropriate and adequate upbringing lies primarily with the parents 

or others caring for the child, such as kinship and foster caregivers. In 

impoverished families, it is extremely diffi  cult if not impossible for parents 

to fulfi l this obligation. The same applies to (single) parents who lack the 

141 Eide 2006, p. 17.
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required time or skills required to provide their children with an adequate 

standard of living.142

Additional responsibility lies with the State as outlined in paragraph 3. If 

parents are incapable of fulfi lling their obligations, governments should 

assist parents and others responsible for the child to act in conformity with 

this right. Where appropriate, they should provide material assistance 

and support programmes, in particular relating to food, clothing and 

housing.143 States Parties should provide the aforementioned aid “within 

their means”. The proviso relating to the available resources of a particular 

State presupposes that developing countries are less likely to fulfi l their 

obligations as they have fewer means at their disposal.  Although this is 

true up to a certain point, the availability of resources is no guarantee that 

States meet their obligations; the United Kingdom is a prime example of 

a developed – and wealthy – country where a relatively high proportion of 

children (one in three) live below the poverty threshold.144 This paragraph 

also covers the obligation of States to provide children who are aff ected 

by HIV/AIDS with an adequate standard of living.145 On the basis of Article 

4 CRC, States are under the obligation to help – through international 

cooperation and assistance – countries unable to provide their children 

with an adequate standard of living when parents fail to do so.146, 147

2.5.3 General Comments relevant to alternative care

As indicated earlier, a number of stipulations from the CRC have 

been expanded on by means of General Comments issued by the CRC 

Committee.

142 Eide 2006, p. 4.
143 Detrick 1999, pp. 459, 460.
144 <http://www.unicef.org.uk/Documents/Publications/Child%20poverty%20in%20

the%20UK_UNICEF%20UK%20Information%20Sheet.pdf>, accessed on 18/06/2011.
145 Eide 2006, pp. 32, 35.
146 Eide 2006, p. 46.
147 See generally Eide 2006.
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General Comment No. 3 , HIV/AIDS and the rights of the child (2003)

 The issue of care for children aff ected by HIV/AIDS had previously been 

addressed in the 2001 Declaration of the Commitment on HIV/AIDS, a 

crucial policy instrument in the combat against the disease.148 In 2003, the 

CRC Committee issued a General Comment relating to this topic.

Professor J. Sloth-Nielsen, member of the African Committee of Experts on 

the Rights and Welfare of the Child, is of the opinion that “the most crucial 

characteristic of the General Comment is the formal recognition it accords 

to the phenomenon of child-headed households  within the international 

law framework”.149 This General Comment provides that “special attention 

must be given to children orphaned by AIDS and to children from aff ected 

families, including child-headed households”.150 The Committee emphasises 

that fi nancial and other support by the State should be provided to this 

particular group of children.151

On the subject of alternative care, General Comment No. 3 explicitly states 

that children aff ected by HIV/AIDS have, inter alia, the right to care.152 The 

Committee acknowledges that orphans are best protected and cared for 

by the extended family in a family-based setting and that siblings should 

be enabled to grow up together. Where necessary, States should provide 

assistance to maintain existing family structures. Should kinship care not 

be possible – due to the HIV/AIDS pandemic, many families have suff ered 

heavy losses – other forms of family-based care should be pursued, such as 

foster care.153

 Institutional care may have to be employed as an interim measure in 

situations where family-based care is not an option. However, institutional 

care should remain a measure of last resort and stringent regulations 

should be in place to safeguard the well-being of children and to protect 

them from all forms of abuse. In addition, placements in institutions should 

148 UN Declaration of the Commitment on HIV/AIDS.
149 Sloth-Nielsen 2005, p. 75.
150 UN General Comment No. 3 (2003), para 31.
151 UN General Comment No. 3 (2003), para 34.
152 UN General Comment No. 3 (2003), para 28.
153 UN General Comment No. 3 (2003), para 34.
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be limited in time as much as possible and children must be supported to 

reintegrate into their communities.154

General Comment No. 5 , General measures of implementation of the 

Convention on the Rights of the Child (2003)

 General Comment No. 5 of the CRC Committee contains measures of 

implementation of the CRC.155 The Committee considers it to be an 

obligation of States Parties to execute an extensive legal review in order 

to bring national laws in conformity with the CRC.156 In order to do so 

effi  caciously, it is recommended that countries draw up a national plan 

or policy aimed at harmonisation. Such policy should focus on a review of 

existing laws, systematic checking of proposed laws, structuring of new 

legislative measures, drafting of and consultation on legislation and the 

implementation of this legislation.157

General Comment No. 7 , Implementing child rights in early childhood 

(2005)

General Comment No. 7 elaborates on the concept of the family. The 

Committee recognises the family to be more than just the nuclear family of 

a child: extended family and – in certain cases – community members may 

also be classed as belonging to a child’s family, provided that this is in the 

best interests of the child.158

The importance of family-based alternative care settings – especially for 

young children – is also stressed in this General Comment.159

General Comment No. 12 , The right of the child to be heard (2009)

 In General Comment No. 12 the child’s right to be heard – the right to 

participate – is expanded on. Although Article 12 CRC prescribes that 

children’s views should be heard and considered in relation to all issues 

that concern them, the Committee explicitly recommends that States 

Parties should ensure that children’s opinions are heard and taken into 

154 UN General Comment No. 3 (2003), para 35.
155 UN Committee on the Rights of the Child, CRC/GC/2003/5, 2003.
156 UN Committee on the Rights of the Child, CRC/GC/2003/5, 2003, paras 11 and 18.
157 Doek 2007a, p. 2.
158 UN General Comment No. 7 (2005), para 15.
159 UN General Comment No. 7 (2005), para 36(b).
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due consideration in all matters concerning foster care and institutional 

care.160 The same applies to adoption and kafalah.161 The Committee fi nds 

that the determination of the best interests of a child – to be taken into 

consideration in all decisions relating to alternative care – is only possible 

when the child’s right to be heard is adhered to .162

Governments should ensure that children are in a position to express 

their views in any alternative care setting they fi nd themselves in. To this 

end, legislation should be implemented, ensuring that children are fully 

informed with regard to their care placements. Such legislation should also 

be aimed at taking into account children’s views. In addition, a competent 

monitoring mechanism should be established.163

2.6 African Charter on the Rights and Welfare of 
the Child (1990)164

Notwithstanding the fact that all African countries but Somalia have ratifi ed 

the CRC, very few African nations were involved in its drafting process, 

which was predominantly led by Western Europe and the US.165 The African 

member States subsequently expressed the view that the needs of children 

in Africa had not been fully addressed in the Convention, nor had the specifi c 

African socio-cultural and economic situation been taken into account.166 

Furthermore, a number of key subjects in the fi nal text of the Convention 

had been loosely-formulated, in order to maintain the universality of the 

document and to satisfy the full international community.167 Essentially, 

Africa felt that it was imperative to draw up a Charter which addressed 

African needs fully.

160 UN General Comment No. 12 (2009), para 54.
161 UN General Comment No. 12 (2009), para 55.
162 UN General Comment No. 12 (2009), para 56.
163 UN General Comment No. 12 (2009), para 97.
164 Appendix II.
165 LeBlanc 1995, p. 30.
166 Veerman 1992, p. 182.
167 Lloyd 2008, p. 34.
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2.6.1 Ratifi cation status and implementation of the African 

Charter on the Rights and Welfare of the Child

In 1979, the Organisation of African Unity, currently known as the African 

Union,168 adopted the Declaration on the Rights and Welfare of the African 

Child , underlining the paramountcy of children’s rights on the African 

continent. However, this document contains a mere 12 articles – concerning 

the promotion of child welfare, particularly with regard to education, 

medical care, nutrition, other basic services and child labour169 – and is not 

legally binding. During the drafting process of the CRC, the Organisation of 

African Unity had indicated that an additional document would be required, 

encompassing specifi c African socio-cultural aspects; subsequently the 

African Charter on the Rights and Welfare of the Child (hereinafter: ACRWC ) 

was drawn up. The Charter was adopted by the Organisation of African 

Unity in July 1990 and entered into force on 29 November 1999. It is seen as 

the most important document on children’s rights in Africa.170 As with the 

CRC, the Charter encompasses the whole gamut of civil, political, economic, 

social and cultural rights.171

The Charter, consisting of a Preamble and 48 Articles, strongly resembles 

the CRC as far as provisions are concerned,172 but off ers the African child – 

in comparison with the CRC – a higher level of protection in additional or 

adapted articles.173 For instance, Article 1 paragraph 3 ACRWC explicitly sets 

aside “any custom, tradition, cultural or religious practice that is inconsistent 

with the rights, duties and obligations contained in the Charter”, in so doing 

going further than the CRC in ensuring the protection of children’s rights. 

Article 2 ACRWC states that “a child means every person below the age of 

eighteen years”, setting a uniform age for the duration of childhood. In 

contrast, Article 1 CRC provides States Parties with the possibility of setting 

168 The Organisation of African Unity was established in 1963, its main objective the 
promotion of unity in Africa. The African Union, established in 2002, is its successor. 
All African States, excluding Morocco, are members of the African Union; <http://
www.africa-union.org/root/au/index/index.htm>, accessed on 22/08/2010.

169 Declaration on the Rights and Welfare of the Child, AHG/St. 4 (XVI) Rev.1 1979. 
170 Lloyd 2008, p. 33.
171 African Child Policy Forum 2007a, p. 12.
172 Bennett 1999, p. 98.
173 Veerman 1992, p. 273.
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a younger age of majority. The African child is accordingly guaranteed 

protection according to the Charter until the age of 18.174  This right may be 

impaired though by the lack of adequate birth registration.175

Apart from the additions and improvements to the CRC, the ACRWC’s 

strength lies in the accessibility of its wording, which is considered to be 

clear and unambiguous.176 Although all the countries central to this study 

– with the exception of Swaziland – have ratifi ed the Charter, 8 of the 53 

African Union Member States have yet to do so.177 This is a point of concern 

in terms of the implementation of children’s rights into national legislation, 

as voiced by Professor J.E. Doek, former Chair of the CRC Committee, urging 

all African countries to ratify the ACRWC.178 Figure 2.3 shows the ratifi cation 

status of the nine focus countries.

Figure 2.3 Ratifi cation of the ACRWC 

Country Ratifi cation date

Ethiopia 02/10/2002

Kenya 25/07/2000

Malawi 16/09/1999

Namibia 23/07/2004

Rwanda 11/05/2001

Sierra Leone 13/05/2002

South Africa 07/01/2000

Swaziland (signed 29/06/1992)

Uganda 17/08/1994

  Article 1 paragraph 1 ACRWC obliges States Parties to “recognize the rights, 

freedoms and duties enshrined in this Charter” and to undertake the 

necessary steps to adopt “legislative or other measures as may be necessary 

to give eff ect to the provisions of this Charter”; this article is equivalent to 

174 Chirwa 2002, p. 158.
175 Lloyd 2008, p. 35.
176 Chirwa 2002, p. 170.
177 The status of ratifi cations of the ACRWC on 01/01/2011, <http://www.acerwc.org/

ratifi cations/>.
178 African Child Policy Forum 2007b, p. 27; concluding remarks by Professor J.E. Doek.
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Article 4 CRC.  It is noteworthy that the Charter lacks an explicit provision 

through which States Parties have an obligation to fully deploy their 

resources in order to safeguard children’s rights, as is provided in Article 4 

CRC with regard to economic, social and cultural rights. It has been argued 

that, as a result of this hiatus, States Parties’ commitment of resources 

are of a lower ranking than the commitment derived from the CRC as any 

allocation of resources – however insignifi cant – could be said to fulfi l a 

State’s obligation.179 However, the obligation derived from Article 1 ACRWC 

(to adopt other measures as may be necessary) must be understood to 

include the allocation of fi nancial resources “as may be necessary”, without 

any restrictions; it may thus be concluded that the ACRWC goes further 

than the CRC in its directive to States Parties to make available suffi  cient 

budgetary resources.180

In accordance with Article 32 ACRWC, the African Committee of Experts on 

the Rights and Welfare of the Child (hereinafter: ACERWC ) was established 

in July 2001. The Committee is responsible for the promotion and protection 

of the rights enshrined in the Charter, as well as the monitoring of the 

implementation of these rights .181 The ACERWC is an institution of the 

African Union and as such is responsible to the African Union Assembly. 

From the outset, the Committee has had to cope with many challenges – 

such as a provisional budget and the lack of a secretariat and structures 

– aff ecting its functioning adversely.182  The Committee can be likened 

to the CRC Committee; however, unlike the CRC Committee, individuals 

are entitled to approach the ACERWC with a complaint in relation “to 

any matter” covered by the Charter,183 upon which the Committee may 

conduct an investigation and make recommendations to the government 

in question.184 States Parties are obliged to report to the Committee 

“within two years of the entry into force of the Charter for the State Party 

concerned” and every three years thereafter.185 In order to save time and 

179 Rishmawi 2006, p. 12.
180 Rosa & Dutschke 2006, pp. 10, 11.
181 Article 42 ACRWC.
182 Lloyd 2008, p. 42.
183 Article 44 ACRWC.
184 Article 45 ACRWC.
185 Article 43 ACRWC.
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resources, States Parties are explicitly permitted to draw from the reports 

they have submitted to the CRC Committee, integrating the unique and 

specifi c aspects of the ACRWC.186 The fact that States have an obligation to 

supply the ACERWC with reports on a more frequent basis is seen by some 

as an improvement on the reporting system of the CRC in that it provides 

for more eff ective monitoring.187 However, as with the CRC, the Charter does 

not contain any enforcement measures; to date, the majority of countries 

have yet to submit their initial report. The shorter intervals between reports 

have therefore not (yet) materialised. Figure 2.4 shows the reporting status 

of the ACRWC of the nine countries featuring in this research.

Figure 2.4 Reporting status ACRWC 

Country Ratifi cation Initial report

Ethiopia 2002 -

Kenya 2000 2010

Malawi 1999 -

Namibia 2004 -

Rwanda 2001 2008

Sierra Leone 2002 -

South Africa 2000 -

Swaziland (signed) Not applicable

Uganda 1994 2010

The fact that countries default on their responsibility to submit reports to 

the Committee may be viewed as non-commitment to the Charter and its 

obligations.188 Nonetheless, a number of countries have in the meantime 

incorporated provisions of the ACRWC in national legislation or are in the 

process of doing so.189

186 African Committee of Experts on the Rights and Welfare of the Child, Cmttee/
ACRWC/2 II. Rev2, para 24.

187 Olowu 2002, p. 131.
188 Save the Children Sweden 2008, p. 9.
189 Memzur 2008, pp. 27, 28.



Chapter 262

2.6.2 Relevant stipulations ACRWC

One of the core provisions of the African Charter is the principle of the best 

interests of the child ;  Article 4 ACRWC prescribes that:

1. In all actions concerning the child undertaken by any person 

or authority the best interests of the child shall be the primary 

consideration.

(…)

The best interests principle in the ACRWC is more strongly formulated than 

its counterpart in the CRC.  First of all, it states that the best interests of the 

child should be “the” primary consideration, not “a” primary consideration, 

according this principle an overriding status.190 Furthermore, in contrast 

with the provisions of the CRC, the Article states that actions by “any 

person or authority” are subject to this principle, rather than restricting 

it to actions by “public or private social welfare institutions, courts of law, 

administrative authorities or legislative bodies”, eff ectively leading to a 

much wider range of application of the principle,191 which includes a child’s 

parents.192

 According to  Article 16 ACRWC, children should be protected from all forms 

of abuse, neglect and torture, regardless of whether in the care of their 

parents or any other caregiver. States should ensure that special monitoring 

units are set up in order to provide the necessary support to both children 

and their caregivers.

 In  Article 18, the Charter recognises that “the family shall be the natural unit 

and basis of society”. The Charter’s provisions concerning alternative care 

resemble the principles of the CRC, principles to which the Charter reaffi  rms 

adherence. According to the Preamble, States Parties should recognise that 

for the full and harmonious development of a child’s personality, it should 

grow up in a family environment.

190 Chirwa, p. 160.
191 Lloyd 2008, pp. 36, 37.
192 Freeman 2007a, p. 21.



63International rules and regulations governing alternative care

 Article 19 ACRWC concerns parental care and protection. It states that:

1. Every child shall be entitled to the enjoyment of parental care 

and protection (…)

 The Charter does not specify the meaning of the term ‘parental care’; 

however, Article 20 ACRWC outlines parental responsibilities:

 

1. Parents or other persons responsible for the child shall have the 

primary responsibility of the upbringing and development the child 

and shall have the duty:

(a) to ensure that the best interests of the child are their basic concern 

at all times;

(b) to secure, within their abilities and fi nancial capacities, conditions 

of living necessary to the child’s development; and

(c) to ensure that domestic discipline is administered with humanity 

and in a manner consistent with the inherent dignity of the child.

2. States Parties to the present Charter shall in accordance with 

their means and national conditions take all appropriate measures;

(a) to assist parents and other persons responsible for the child and 

in case of need provide material assistance and support programmes 

particularly with regard to nutrition, health, education, clothing and 

housing;

(b) to assist parents and others responsible for the child in the 

performance of child-rearing and ensure the development of institutions 

responsible for providing care of children; and

(c) to ensure that the children of working parents are provided with 

care services and facilities.

This Article is comparable to Article 27 CRC. The responsibilities laid down in 

this Article do not only concern the parents of a child, but include any person 

responsible for a child. The primary responsibility for the upbringing and 

development of a child lies with the parents or “other persons responsible 

for the child”. Parents should ensure that the best interests of the child are 

paramount and they should – within their means and abilities – secure 
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the living conditions necessary for the child’s development, respecting the 

dignity of the child.

Additionally, this responsibility lies with the State Party which should – 

within its means – assist parents and others responsible for the child. Where 

necessary, a Charter ratifi er should provide material assistance and support 

programmes, in particular regarding food, health, education, clothing 

and housing. The State should assist parents and others responsible for 

the child; institutions for child care, as well as care services for children of 

working parents, should be facilitated. In relation to HIV/AIDS, this Article is 

signifi cant in that the Charter explicitly holds governments responsible for 

the care of children whose primary caregiver has lost the ability to provide 

them with adequate care or who have succumbed to the disease.193

Rules concerning adoption  can be found in  Article 24 ACRWC:

States Parties which recognize the system of adoption shall ensure 

that the best interests of the child shall be the paramount consideration 

and they shall:

(a) establish competent authorities to determine matters of adoption 

and ensure that the adoption is carried out in conformity with 

applicable laws and procedures and on the basis of all relevant and 

reliable information, that the adoption is permissible in view of the 

child’s status concerning parents, relatives and guardians and that, if 

necessary, the appropriate persons concerned have given their informed 

consent to the adoption on the basis of appropriate counselling;

(b) recognize that intercountry adoption in those States who have 

ratifi ed or adhered to the International Convention on the Rights of 

the Child or this Charter, may, as the last resort, be considered as an 

alternative means of a child’s care, if the child cannot be placed in a 

foster or an adoptive family or cannot in any suitable manner be cared 

for in the child’s country of origin;

(c) ensure that the child aff ected by intercountry adoption enjoys 

safeguards and standards equivalent to those existing in the case of 

national adoption;

193 Lloyd 2008, p. 39.
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(d) take all appropriate measures to ensure that in intercountry 

adoption, the placement does not result in traffi  cking or improper 

fi nancial gain for those who try to adopt a child;

(e) promote, where appropriate, the objectives of this Article by 

concluding bilateral or multilateral arrangements or agreements, and 

endeavour, within this framework to ensure that the placement of the 

child in another country is carried out by competent authorities or 

organs;

(f) establish a machinery to monitor the well-being of the adopted 

child.

This Article is comparable to Article 21 CRC, with a number of diff erences. 

Firstly, paragraph b) explicitly states that intercountry adoption should 

be treated as a measure of last resort. Although the phrasing of Article 

21 paragraph b CRC indicates that intercountry adoption should only be 

considered if a child cannot adequately be cared for in his own country, it is 

not explicitly expressed as a measure of last resort.

Paragraph d) expressly forbids traffi  cking and improper fi nancial gain from 

adoption. Article 21 CRC does not include a similar prohibition; however, 

Article 35 CRC prohibits the sale and traffi  cking of children in general 

without making a link to adoption.

Finally, an additional paragraph (f) has been included in Article 24 ACRWC, 

obliging States Parties to establish a monitoring system concerning the 

well-being of adopted children. This is an enhancement of the CRC, as the 

Convention does not contain any stipulations on monitoring in relation to 

adoption.194

 Article 25 ACRWC concerns children without parental care: 

1. Any child who is permanently or temporarily deprived of his 

family environment for any reason shall be entitled to special protection 

and assistance;

2. States Parties to the present Charter:

(a) shall ensure that a child who is parentless, or who is temporarily 

or permanently deprived of his or her family environment, or who in 

194 Vité & Boéchat 2008, p. 11.
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his or her best interests cannot be brought up or allowed to remain in 

that environment shall be provided with alternative family care, which 

could include, among others, foster placement, or placement in suitable 

institutions for the care of children;

(b) shall take all necessary measures to trace and re-unite children with 

parents or relatives where separation is caused by internal and external 

displacement arising from armed confl icts or natural disasters.

3. When considering alternative family care of the child and the 

best interests of the child, due regard shall be paid to the desirability of 

continuity in a child’s upbringing and to the child’s ethnic, religious or 

linguistic background.

This Article is analogous to Article 20 CRC, with a number of minor diff erences 

in nuance. Article 25 paragraph 2 sub a ACRWC states that governments 

should ensure “alternative family care”, creating the impression that 

alternative care should be family-based. In the same Paragraph, however, 

the possible forms of care mentioned are foster placement or placement in 

suitable institutions, indicating that institutional care is accorded an equal 

status to “alternative family care”.

The use of the term “for any reason” indicates that this Article has a 

broader scope than Article 20 CRC, as it is aimed at children who are 

deprived of their family for any reason whatsoever, including children who 

are unaccompanied, separated or displaced as a result of armed confl icts 

and natural disasters. In addition, Paragraph 2 sub b concerns displaced 

children and the obligation of States Parties to take all necessary measures 

to reunite these children with their families in cases of armed confl ict or 

natural disasters.

 In Paragraph 3 this Article states that the choice of alternative care should 

be in the best interests of the child. The ACRWR is more explicit than the 

CRC in this respect, the latter only applying the best interests principle to 

the decision to remove a child from its family environment.195

195 Cantwell & Holzscheiter 2009, pp. 22, 23.
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2.7 UN Guidelines for the Alternative Care of 
Children (2009)196

 According to both the CRC and the ACRWC “children should grow up 

in a family environment, in an atmosphere of happiness, love and 

understanding”.197 Article 20 CRC declares that States Parties shall provide 

special protection and assistance to children who no longer have a family 

or who are temporarily deprived of their family. These children have the 

right to alternative care, provided by the state. The following possible types 

of alternative care are mentioned in Article 20 CRC: foster care, kafalah, 

adoption or, should other options not be available, placement in a suitable 

institution for the care of children. Article 25 ACRWC is comparable in that 

it obliges States Parties to provide children with alternative family care 

when necessary. Among other options, this care could include foster care 

or institutional care.

Despite the clarity of the CRC (and of the ACRWC for that matter) regarding 

the responsibilities of States towards children who live without their 

parents, many children – in most cases having lost one or both parents 

as a result of the HIV/AIDS pandemic, armed confl ict or natural disasters 

– have ended up without any protection or assistance whatsoever. In the 

years leading up to 1989, when the CRC was drafted, the rise in the number 

of orphaned children was not foreseen and as a consequence provisions 

for this category of children were not put in place.198 The CRC merely forms 

a framework, but does not provide States with comprehensive and more 

detailed guidelines. The rapidly increasing number of children growing up 

without parental care gave rise to the call for an internationally-accepted 

instrument on the subject of alternative care.

2.7.1 Development

 In 2004 the International Social Service and UNICEF expressed their concern 

about the fact that a number of States Parties fail to provide suitable 

196 Appendix III.
197 Preamble CRC and Preamble ACRWC.
198 Sloth-Nielsen 2004, p. 6.
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alternatives for children without parental care, as well as about situations 

where harmful care provisions exist. These organisations briefed the CRC 

Committee on the dire need for and the feasibility of global standards for 

the protection and well-being of children in need of alternative care.199 

In the same year the Committee called for guidelines to be developed to 

ensure the protection of children who do not or who cannot live with their 

parents.

At the Committee’s Discussion Day on 16 September 2005, it was 

recommended that an Expert Meeting should prepare a set of international 

standards for the protection and alternative care of children without 

parental care.200 ‘Children without parental care’ is the generic term used to 

cover all cases of children who do not live with at least one of their parents, 

for whatever reason and under whatever circumstances. An NGO Working 

Group on Children without Parental Care – including organisations such 

as Defence for Children International, Resources Aimed at the Prevention 

of Child Abuse and Neglect, Save the Children UK, SOS Children’s Villages 

International and World Vision International – was set up to develop the 

fi rst draft of the then UN Guidelines for the Protection and Alternative Care 

of Children without Parental Care, which was submitted to the Committee 

in May 2006.201

In August 2006 an international, intergovernmental Meeting of Experts 

took place in Brazil in order to revise the Guidelines as well as raise support 

for them. A 15-country “Group of Friends”, led by the Brazilian government, 

was set up to facilitate further revisions. In 2009 the draft Guidelines were 

renamed UN Guidelines for the Alternative Care of Children (hereinafter: 

UN Guidelines). In June 2009, the Human Rights Council considered that 

the Guidelines “set out desirable orientations for policy and practice with 

the intention of enhancing the implementation of the Convention on 

the Rights of the Child, and of relevant provisions of other international 

instruments regarding the protection and well-being of children deprived 

199 UNICEF / International Social Service 2004a; UNICEF / International Social Service 
2004b.

200 UN Committee on the Rights of the Child, CRC/C/153, 2006.
201 Draft UN Guidelines for the Protection and Alternative Care of Children without 

Parental Care, International Social Service & UNICEF, 2006.
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of parental care or who are at risk of being so”. The Council submitted the 

Guidelines to the UN General Assembly for consideration, with a view to 

their adoption.202 On 20 November 2009 – the 20th anniversary of the CRC 

– the Guidelines were welcomed by the UN General Assembly. Due to the 

fact that the text of the Guidelines contained an anomaly in the numbering 

of the Paragraphs, a correction was made in the Resolution of 24 February 

2010.203 

Although non-legally binding, the UN Guidelines should be seen as a 

reference text for governments, policymakers and those involved in 

alternative care for children.204 They also provide an effi  cient incentive; the 

outspoken support by the UN General Assembly (in various Resolutions), the 

CRC Committee (in its Concluding Observations) and civil society (through 

years of lobbying) add to the value of the Guidelines.

In this regard, reference should perhaps be made to the European Q4C 

Standards  (Quality4Children Standards for Out-of-Home Child Care in 

Europe), aimed at the improvement of care placements of children within 

Europe. Both the UN Guidelines and the Q4C Standards are founded on the 

CRC.205 There are a number of diff erences between these two documents, 

notably the development and scope thereof: during the drafting process of 

the Standards extensive participation from children, young people, parents 

and caregivers from 32 European countries took place, leading to Standards 

based on experiences and good practices from all parties involved. In 

addition, suffi  cient public support for the Standards was achieved. 

Furthermore, the Q4C Standards form a regional (European) instrument 

and are therefore tailored to European issues, whereas the UN Guidelines 

have global coverage.206 What makes the Q4C Standards a very practical 

instrument is the fact that they have been translated into most European 

languages, resulting in increased accessibility. The Q4C Standards enjoy a 

(regional) universality; alternatively European nations may opt to derive 

National Standards from the Q4C Standards. 

202 UN Human Rights Council, A/HRCH/11/L.11, 2009, pp. 31, 32.
203 UN General Assembly, A/RES/64/142, 2010.
204 Cantwell 2008a, p. 4.
205 SOS Children’s Villages International 2007, p. 9.
206 Cantwell 2008a, pp. 1 – 3.
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2.7.2 Contents

The Guidelines contain 167 paragraphs, divided into 9 diff erent sections.207 

The fi rst three parts concern the purpose, the principles and the scope of 

the Guidelines. Part 4 deals with prevention of the need for alternative 

care. In part 5 the framework of care provisions is set out, followed by the 

determination of the most appropriate form of care in part 6. Part 7 sets 

out ground rules for provision of alternative care, while part 8 covers care 

provision for children who fi nd themselves outside their country of habitual 

residence. The concluding part of the Guidelines concerns care in emergency 

situations. The aforementioned sections will be briefl y discussed below.

Purpose, general principles and scope

 The Guidelines are meant to enhance the current (inter)national legislation 

on children’s rights dealing with the protection and well-being of children 

without parental care. States are called upon to ensure full implementation 

of the Guidelines and, where necessary, adopt legislation to do so.

The ultimate goal of the Guidelines is for children to stay with or return to 

their parents or to other close family members; the state is obliged to provide 

families with the necessary means of support to this end. Alternatively, 

other appropriate and permanent solutions, including adoption, should be 

found. When circumstances make this impossible, the most suitable form 

of alternative care should be provided, under conditions that promote the 

child’s full and harmonious development. Alternative care can be informal, 

on the basis of a private arrangement, or formal, as when ordered or 

authorised by a judicial authority or an administrative body. Alternative care 

may be kinship care, foster care or residential placement. Explicitly ruled out 

as an instrument of alternative care are institutions where children have 

been placed as a suspect of a criminal off ence or after conviction; those 

children are protected by other UN rules. The period prior to fi nalisation of 

the adoption procedure is regarded as a form of alternative care; from the 

moment that the procedure has been fi nalised, the Guidelines consider an 

adopted child to be in parental care.

207 UN Guidelines for the Alternative Care of Children.
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The Guidelines encourage governments and all parties involved to take 

full responsibility for child care, providing them with assistance where 

necessary in implementing said Guidelines in their policies and activities. 

All decisions should be case-specifi c, always in the best interests of the 

child; they should respect the right of children to be consulted and have 

their views taken into account.

The Guidelines specifi cally mention the provision of support measures for 

vulnerable children, including those living with or aff ected by HIV/AIDS, 

living in regions of armed confl ict, children aff ected by substance abuse and 

addiction, street children, victims of abuse and exploitation, abandoned 

children as well as the children of migrant workers and asylum seekers.

With regard to alternative care, the Guidelines prescribe that children 

should stay as close as possible to their habitual place of residence and that 

siblings should not be separated, unless separation is in their best interests. 

Young children, especially those under the age of three years, should 

preferably be placed in family-based settings. When children are looked 

after informally by relatives or by others, States should provide appropriate 

measures to ensure their well-being. Children living in institutions must 

be protected from institutionalisation; States should design standards to 

prevent this. Every child should grow up with the support and protection of 

a legal guardian; no child should be deprived of his rights, including access 

to education and healthcare, the right to identity, protection of property 

and inheritance rights.

Preventing the need for alternative care

 According to the Guidelines, States should promote parental care by 

means of family-oriented policies that support families in meeting their 

responsibilities towards their children as well as measures to prevent 

family separation. Through these policies, families should be provided with 

competences, attitudes and tools enabling them to ensure the welfare of 

their children. Parents who indicate an inability to provide their children 

with appropriate care, should receive counselling and social support, 

encouraging and enabling them to continue to care for their off spring. The 
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Guidelines pay particular attention to single and adolescent parents and 

their children. 

In cases of detention of the child’s main carer, the Guidelines prescribe that 

the best interests of the child should prevail when deciding on whether the 

child should be accommodated with the imprisoned carer or be placed in 

care.

The Guidelines recognise the rising phenomenon of child-headed 

households, which are described as “siblings who have lost their parents or 

caregivers and choose to remain together in their household, to the extent 

that the eldest sibling is both willing and deemed capable of acting as the 

household head”.208 The Guidelines prescribe that States should ensure full 

protection and support for such households, inter alia by appointing a legal 

guardian or other recognised responsible adult or competent public body. 

Special attention should be paid to the preservation of the rights of the 

child heading the household, fully taking into account his child status.

Paragraph 2.7.3 of this chapter elaborates on the development as well as the 

meaning of the provision on child-headed households.

Framework of care provision

 States should ensure that adequate forms of alternative care are in place 

to meet the specifi c psycho-emotional, social and other needs of children, 

whereby family- and community-based care are to be given preference. All 

forms of alternative care should be in keeping with the principles of the UN 

Guidelines.

Parties and individuals involved in alternative care of children should meet 

stringent criteria, ensuring their “professional and ethical fi tness”. States 

should ensure that informal carers are known to the relevant authorities 

and that they receive all necessary support; States should in all cases 

continuously monitor the welfare of the child.

Determination of the most appropriate form of care

 The Guidelines stipulate judicial or administrative procedures to precede 

any decision-making on alternative care, which should be based on 

thorough assessment, planning and review of every individual case and be 

208 Paragraph 37 UN Guidelines.
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carried out by qualifi ed professionals in a multidisciplinary team. Children 

should be consulted at all stages. Short-term placements should be avoided 

wherever possible, and children should preferably be placed in a permanent 

care setting, enabling them to form attachments.

To determine the most appropriate form of care, children and/or their 

legal guardian(s) or parent(s) should be fully informed of all the available 

options, as well as their rights and obligations.

Provision of alternative care

 The UN Guidelines urge States to develop and implement policies which 

entail processes to determine who is responsible for a child, as well as 

procedures for information-sharing and networking between entities and 

individuals, ensuring eff ective care and protection of the child. The policies 

should also cover the standards of skills, selection, training and supervision 

of carers, both in residential and in family-based settings.

The Guidelines lay down a number of general conditions which apply to 

all forms of formal alternative care. Firstly, transfer into alternative care 

should take place in as child-friendly a manner as possible, carried out by 

specially trained and non-uniformed staff . Contact between children in 

alternative care and their parent(s), family, previous carers or others close 

to them should be encouraged and facilitated where possible and be in the 

best interests of the child. Children should receive adequate and proper 

meals, based on relevant dietary standards and their religious beliefs. 

Furthermore, the health of the child should be of paramount importance 

to the carer and medical care and psychological support should be sought 

where necessary. Carers should ensure that children receive the maximum 

level of education, in accordance with their rights. In addition, the right of all 

children to develop through play and leisure activities should be recognised 

and stimulated. Children should be encouraged at all times to develop 

and exercise informed choices. They should also be allowed to have and to 

practise their religious beliefs and should never be talked into abandoning 

their religion while in care. States should ensure that accommodation 

in all alternative care settings is safe, providing protection against 

abuse, abduction, traffi  cking, sale and all other forms of exploitation. All 

disciplinary sanctions and behavioural measures should be in keeping with 

international human rights. Children should be assigned to a confi dant(e) 
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whom they can approach about any given matter. An eff ective and impartial 

mechanism should be operationalised, allowing children to fi le a complaint 

or raise concerns with regard to the care they receive. Finally, a life story 

book containing information about every phase of the child’s life should be 

maintained and be made available to that child. 

According to the UN Guidelines, agencies and institutions should ensure 

appropriate after-care for children leaving their care setting, aimed at their 

self-reliance and full integration into society.

In addition to the abovementioned conditions, carers providing children 

with informal care should be registered with and receive support from 

the State when necessary. These carers should be recognised as the legal 

guardians of the child.

Besides these rules and regulations, all those involved in alternative care 

should be subject to inspection and monitoring by means of independent 

mechanisms.

Care provision for children outside their country of habitual residence

 All public and private bodies, as well as individuals involved in the provision 

of care for children outside their country of habitual residence, should 

respect the terms of the Guidelines. States should ratify the 1996 Hague 

Convention on Jurisdiction, Applicable Law, Recognition, Enforcement 

and Co-operation in Respect of Parental Responsibility and Measures for 

Protection of Children.

The Guidelines pay special attention to unaccompanied or separated 

children, including those who have arrived unlawfully in a country and 

to victims of traffi  cking. These children are entitled to the same level of 

protection and care as any other child living in the country concerned and 

should not be detained in police custody. Unless extensive research and 

assessment has proven the situation safe, unaccompanied or separated 

children should not be returned to their country of habitual residence.

Care in emergency situations

 The UN Guidelines should apply to situations of emergency which have 

arisen from natural and man-made disasters, including armed confl ict and 

foreign occupation. Primary concern in the aforementioned situations is the 

prevention of separation of children from their parents or carers. However, 
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should children become separated from their parents, States should play 

an active role in identifying, registering and documenting these children 

for the purposes of family reintegration. Neither the child nor others 

concerned should be put at any risk while family members or carers are 

being traced. Only when all tracing eff orts have been exhausted and proven 

to no avail, should long-term alternative care be considered.

2.7.3 Child-headed households

To date, the UN Guidelines  form the only international instrument to 

refer specifi cally to child-headed households. The defi nition provided in 

Paragraph 37 UN Guidelines refers to the formation of a living arrangement 

consisting of two or more siblings who have lost their parents or other 

caregivers, in which no adults are present; the eldest child is to be “both 

willing and deemed capable of acting as the household head”.

2.7.3.1 Development Paragraph 37 UN Guidelines

It is notable that the term ‘child-headed household’ has not been 

incorporated in the UN Guidelines; earlier draft versions had embraced 

this term. A deeper insight into the motivations behind adaptations in 

the text is not provided by the Working Group or others involved in the 

drafting process of the UN Guidelines. Accordingly, a textual comparison of 

the relevant paragraphs concerning child-headed households of the major 

draft versions of the Guidelines is drawn here.

Paragraph 38 of the 2006 draft Guidelines states:209

Support and services should be available to children who choose 

to remain together with their siblings in a child-headed household 

following the loss of their parents or caregivers. States should ensure 

that such households benefi t from mandatory protection from all forms 

of exploitation and abuse, supervision and support on the part of the 

local community and its competent services, with particular concern for 

the children’s health, housing, education and inheritance rights. Special 

209 UN Guidelines for the Protection and Alternative Care for Children without Parental 
Care 2006.
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attention should be given to ensuring the head of such a household 

retains all rights inherent to his/her child status, including access to 

education and leisure, in addition to his/her rights as a household 

“head”.

In the 2007 draft Guidelines a revised Paragraph 38 stipulates that:210

Support and services should be available to siblings who have lost 

their parents or caregivers and choose to remain together in their 

household, to the extent that the eldest sibling is both willing and deemed 

capable to act as the household head. States should ensure, including 

through the appointment of a legal guardian or other recognised 

responsible adult as stipulated in para 18, that such households benefi t 

from mandatory protection from all forms of exploitation and abuse, 

and supervision and support on the part of the local community and its 

competent services, such as social workers, with particular concern for 

the children’s health, housing, education and inheritance rights. Special 

attention should be given to ensuring the head of such a household 

retains all rights inherent to his/her child status, including access to 

education and leisure, in addition to his/her rights as a household 

head.

Paragraph 37 of the fi nal version of the UN Guidelines reads:211

Support and services should be available to siblings who have lost 

their parents or caregivers and choose to remain together in their 

household, to the extent that the eldest sibling is both willing and 

deemed capable of acting as the household head. States should ensure, 

including through the appointment of a legal guardian, a recognized 

responsible adult or, where appropriate, a public body legally 

mandated to act as guardian, as stipulated in paragraph 19 above, that 

such households benefi t from mandatory protection from all forms of 

exploitation and abuse, and supervision and support on the part of 

210 UN Guidelines for the Appropriate Use and Conditions of Alternative Care for 
Children 2007.

211 UN Guidelines for the Alternative Care of Children 2009.



77International rules and regulations governing alternative care

the local community and its competent services, such as social workers, 

with particular concern for the children’s health, housing, education 

and inheritance rights. Special attention should be given to ensuring 

that the head of such a household retains all rights inherent to his/her 

child status, including access to education and leisure, in addition to 

his/her rights as a household head.

The 2006 draft includes the term ‘child-headed household’, acknowledging 

this to be a household in which children have remained together with their 

siblings after the loss of parents or other caregivers and which is headed 

by one of the children. As of the 2007 draft version, the term ‘child-headed 

household’ has been replaced by the depiction of a household consisting of 

siblings in which the eldest child acts as the head of the household.

Apart from the change in terminology, the 2006 draft indicates that the 

head of the household is not necessarily the eldest child, nor are any 

requirements included relating to the capability of the child heading the 

family. Later drafts, as well as the fi nal version of the Guidelines specifi cally 

state that it is the eldest sibling that may head the family and only when he 

is deemed willing and capable of doing so. Although more specifi c details 

are not provided, the later phrasing implies an assessment by a competent 

body or organisation with regard to the willingness and capability of the 

eldest child.

The drafts and the fi nal version contain the obligation for States to 

ensure that children living in a child-headed household are protected 

from all forms of exploitation and abuse and that they are supervised 

and supported by the local community and competent services. The 2007 

draft and the fi nal version include the appointment to the household of a 

legal guardian or other recognised suitable adult. It is not clear whether 

the 2006 draft presupposes that the child head has guardianship over his 

siblings or that omission of guardianship was merely an oversight. It may 

be derived from the fi nal version of the UN Guidelines that guardianship 

of children belonging to the household is not considered to be one of the 

responsibilities of the child head.
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All versions contain a clause stipulating that the head of the household 

should be given special attention in that all his rights – including the right 

to education and leisure – should be safeguarded.

2.7.3.2 UN Guidelines in relation to the CRC and the ACRWC

 Paragraph 37 UN Guidelines acknowledges the existence of child-headed 

households, under the following conditions:

• The eldest child should be both willing and capable of acting as head of 

the household.

• Support and services should be available to the household. 

• A legal guardian, a recognised responsible adult or a public body should 

be appointed to the household by the State.

• The State should ensure full protection from all forms of abuse and 

exploitation.

• Services provided to the household should include those relating to 

children’s health, housing, education and inheritance rights.

• Special attention should be given to the child head, ensuring that he 

enjoys all rights inherent to childhood.

However, the UN Guidelines lack any provisions on how each of these 

conditions should be met. There is no elaboration on a method to establish 

whether a child is “willing and capable” to take on the role of head of 

household. In addition, it does not become clear which support and services 

are to be made available to the household to ensure adequate protection, 

nor has the role of the legal guardian been defi ned or expanded on. The 

Guidelines leave unanswered the question of how States should ensure 

the protection from abuse and exploitation. Lastly, the stipulation that the 

child heading the household should retain all his rights is ambivalent in 

that it is practically impossible for a child to have the responsibility of a 

parent and to run a household on the one hand and to exercise his rights 

as a child, such as the right to care, education and an adequate standard 

of living, on the other. Although the role of the legal guardian has not been 

defi ned in the UN Guidelines, it is clear that this guardian is not responsible 

for the day-to-day running of the household; the guardian is not part of 

the household and decisions concerning the family are taken by the child 

head.
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One can therefore conclude that the UN Guidelines fail to provide a clear 

insight into how States should and could ensure the protection of the rights 

of all children living in a child-headed household.

In addition, the UN Guidelines prescribe that all individuals providing 

formal alternative care for children should be monitored and reviewed 

by the competent authorities; “authorities should develop appropriate 

criteria for assessing the professional and ethical fi tness of care providers 

and for their accreditation, monitoring and supervision”.212 Monitoring 

and review in relation to child-headed households, in which the child head 

eff ectively provides alternative care for the other children in the household, 

is not elaborated on in the UN Guidelines, nor do the regulations in the 

Guidelines on determination of the most appropriate form of care – such 

as the utilisation of “rigorous assessment, planning and review”213 – relate 

to child-headed households.

2.8 Hague Convention on Protection of Children 
and Co-operation in Respect of Intercountry 
Adoption (1993)

On account of the UN Guidelines not recognising adoption as a form 

of alternative care, a brief discussion of the 1993 Hague Convention 

on Protection of Children and Co-operation in Respect of Intercountry 

Adoption (hereinafter: 1993 Hague Convention ) forms part of this chapter; 

this Convention is regarded as an implementation instrument for Article 

21 CRC.214

 The vast increase in the number of intercountry adoptions in the 1980s – 

with often serious human and legal ramifi cations – called for a multilateral 

approach and an international legal instrument supplementary to the CRC 

and the Declaration on Foster Placement and Adoption.215 In 1993 the Hague 

212 Paragraph 55 UN Guidelines.
213 Paragraph 57 UN Guidelines.
214 Vité & Boéchat 2008, p. 5.
215 Parra-Aranguren 1994, p 3.
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Conference on Private International Law216 concluded this Convention, 

which entered into force in 1995.217 Currently, there are 83 Contracting States 

to the Convention.218 By outlining minimum standards for procedures of 

intercountry adoption, the 1993 Hague Convention brought Article 21 CRC, 

containing general rules on adoption, into eff ect.219, 220

The Convention, containing a Preamble and 48 Articles, recognises that a 

child should grow up in a family environment and that for a child for whom 

a suitable family cannot be found in his or her own country, intercountry 

adoption may be an appropriate solution. On this point, the Convention 

deviates from Article 21 CRC and Article 24 ACRWC in that it prescribes that 

intercountry adoption may be considered as a form of alternative care if a 

suitable family cannot be found for a child in need of permanent alternative 

care, thus categorising intercountry adoption as a form of alternative care 

in preference to non-family-based care such as residential care in a child’s 

country of origin, rather than as a measure of last resort.221 The Preamble 

indicates that the family is considered to be the centre of a child’s upbringing, 

essential for the harmonious development of his personality.222

The primary objectives of the Convention are the prevention of the violation 

of children’s fundamental rights and the safeguarding of the best interests 

of the child.  Despite increasing pressure on African countries to release 

children for intercountry adoption – especially when so-called celebrities 

are the prospective adoptive parents – the number of African ratifi cations 

216 The Hague Conference on Private International Law is a global intergovernmental 
organisation, its main objective being the unifi cation of the rules of private 
international law; <http://www.hcch.net/index_en.php?act=text.display&tid=4>, 
accessed on 21/08/2010.

217 Parra-Aranguren 1994, p. 8.
218 <http://www.hcch.net/index_en.php?act=conventions.status&cid=69>, accessed on 

11/06/2011.
219 Hague Conference on Private International Law 2008.
220 Also, note the European Convention on the Adoption of Children (revised) 2008, 

aimed at the attainment of more uniformity on legislation relating to adoption in 
European countries. This Convention does not provide any signifi cant new insights 
in comparison with the 1993 Hague Convention.

221 Vité & Boéchat 2008, p. 45.
222 Parra-Aranguren 1996, p. 65.
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has remained remarkably low.223 To date only six African countries224 have 

ratifi ed this Convention; a possible explanation for this may lie in the 

fact that a number of countries do not recognise adoption. In an eff ort to 

attain intercountry cooperation on matters relating to child protection, 

governments have been urged by UNICEF to consider ratifi cation.225 Given 

that most of the countries of origin experience severe economic hardship, 

frequently leading to illicit intercountry adoptions, support and assistance 

from Member States of the Convention is required in order to bring rules and 

regulations of the former countries in compliance with the Convention.226 

Ratifying the Convention and implementing its stipulation is an important 

step in the battle against illegal adoption.227 In its Concluding Observations 

of various African Countries, the CRC Committee has urged States Parties to 

ratify the 1993 Hague Convention.228

The Preamble states that for a full and harmonious development of its 

personality, a child should grow up in a family environment, preferably 

within the biological family. Intercountry adoption should only be considered 

for children for whom a suitable family environment cannot be found in 

their country of origin. However, measures should be taken to prevent the 

abduction, sale or traffi  cking of children; the best interests of a child  should 

be of overriding importance, respecting the child’s fundamental rights.

223 Sloth-Nielsen 2008a, p. 8.
224 The only African countries to have ratifi ed the 1993 Hague Convention are: Botswana, 

Burundi, Kenya, Madagascar, Rwanda and South Africa.
225 UNICEF Press Centre, ‘African Governments urged to adopt Hague Conventions on 

children’, 23 February 2010; <http://www.unicef.org/media/media_52823.html>, 
accessed on 16/08/2010.

226 Doek 1996, p. 226.
227 Recently, concern has been raised – in both the international community and the 

Ethiopian government – about the adoption of thousands of children every year from 
Ethiopia, mainly by American and European adoptive parents. The legitimacy of these 
adoptions is questionable and in most cases the incentive is fi nancial (an adoption 
is worth $20,000 – $35,000) rather than the best interests of the child; <http://www.
voanews.com/english/news/Under-Pressure-Ethiopia-Plans-Crackdown-on-Baby-
Business-111848424.html>, accessed on 20/01/2011.

228 See in this regard the last Concluding Observations of the following countries: 
Ethiopia (2006), Kenya (2007), Malawi (2009), Rwanda (2004), Sierra Leone (2008), 
South Africa (2000) and Swaziland (2006). Note that Kenya, Rwanda and South 
Africa have followed the Committee’s recommendations in the meantime; these 
countries have ratifi ed the 1993 Hague Convention.
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The Convention focuses on establishing common provisions in the fi eld of 

intercountry adoption, recalling the Declaration on Foster Placement and 

Adoption. The 48 articles of the Convention are divided into 7 chapters.

I Scope of the Convention (Articles 1 – 3)

The Convention aims to establish safeguards and a system of cooperation 

ensuring intercountry adoption is in the best interests of a child and upholds 

his fundamental rights. Intercountry adoption is defi ned as the permanent 

movement of a child from his country of origin to another country, for the 

purpose of adoption, forming a permanent parent-child relationship. The 

Convention only applies when the authorities of both the State of origin 

and the receiving State have agreed that adoption may proceed and when 

a permanent child–parent relationship is created, indicating the strong 

preference for a permanent family environment.229 Although the existence 

and importance of other care options is not disregarded, the Convention 

explicitly does not apply to other care arrangements such as long-term 

foster care or kafalah.230

II Requirements for intercountry adoption (Articles 4 and 5)

Obligations for both the State of origin and the receiving State are laid 

down in this chapter, spreading the responsibilities of the adoption 

procedure. The main requirement is that all parties involved have been duly 

informed about the implications of their consent, particularly with regard 

to the consequences of the adoption for the legal relationship between the 

child and his biological family. Consent for adoption has to have been given 

freely, in the originating country’s required legal format and should not be 

motivated by any (fi nancial) gain.

The prospective adoptive parents should be suitable and eligible for 

adoption in every respect and the child should be able to enter and live 

permanently in the receiving State.231

229 Parra-Aranguren, p. 67.
230 Duncan 1996, p. 79.
231 Parra-Aranguren, p. 68.
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III Central authorities and accredited bodies (Articles 6 to 13)

In every Member State there should be a Central Authority, carrying out 

the duties imposed on it by the Convention. Central Authorities should co-

operate with each other and provide relevant information where required; 

they should ensure that adoption procedures comply with the principles of 

the Convention.

IV Procedural requirements in intercountry adoption (Articles 14 to 22)

Procedural rules concerning intercountry adoption – prior to and during 

the actual adoption – for the State of origin and the receiving State are 

outlined in this chapter and are aimed at the protection of the interests of 

all parties involved. The procedures are based on cooperation between both 

States. The criteria for prospective adoptive parents have to be met, taking 

into account background, family and medical history, social environment, 

reasons for adoption, ability to undertake an intercountry adoption, as well 

as the characteristics of the children for whom they would be qualifi ed to 

care. They should be informed about the identity, adoptability, background, 

social environment, family history, medical history, including that of the 

child’s family, and any special needs of the child. The child should be legally 

adoptable and due consideration should be given to the child’s upbringing 

and to his or her ethnic, religious and cultural background.232

V Recognition and eff ects of adoption (Articles 23 to 27)

All Member States should recognise the adoption carried out according 

to the principles of the Convention. This includes recognition of the legal 

parent-child relationship between the adopters and the child, parental 

responsibility of the adopters for the child and the termination of a pre-

existing legal relationship between the child and his parents, should 

adoption have this eff ect in the other Contracting State.

VI General provisions (Articles 28 to 42)

These provisions cover subjects such as contact between the child and 

the prospective adoptive parents (there should be no contact until it is 

absolutely certain that the adoption will in fact take place); the preservation 

of information held by a Member State, concerning a child’s origin (to be 

232 Parra-Aranguren, pp. 69, 70.
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ensured by Member States); and potential reservations to the Convention 

(which are not permitted).

VII Final clauses (Articles 43 to 48)

The last six articles concern formalities on signature, ratifi cation, acceptance, 

approval or accession to the Convention.

2.9 Framework for alternative care

In chapter 3 the situation of children in need of alternative care in the 

nine countries central to this study will be evaluated; in chapter 5 national 

legislation on alternative care in these countries will be assessed. For 

the purposes of the alternative care assessment in these chapters, it 

is essential to elaborate on the concept of such care, in order to gain a 

clearer understanding of its nature and meaning. On the basis of the 

aforementioned international documents governing alternative care, 

a framework containing key elements of the right to alternative care is 

proposed by the author. Before presenting this framework, a summary of 

the main aspects of alternative care is outlined below.

Both the CRC and the ACRWC stipulate that parents are primarily responsible 

for the care, upbringing and development of their children. Since these 

treaties impose an obligation upon States to support and enable parents 

to provide adequate care and a safe family environment for their children, 

this responsibility is a ‘shared’ one.233 Furthermore, the CRC and the ACRWC 

oblige States Parties to provide alternative care for children who are 

permanently or temporarily deprived of a family environment.234

In contrast with the restrictive explanation of the term ‘family environment’ 

of the Declaration on Foster Placement and Adoption – in which the term 

‘family’ solely includes the biological parents of a child235 – the CRC follows 

233 Article 27 CRC and Article 20 ACRWC.
234 Article 20 CRC and Article 25 ACRWC.
235 Article 4 Declaration on Foster Placement and Adoption.
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a broader interpretation,236 Article 5 CRC being referred to as the relevant 

umbrella article.237 The meaning of a ‘family environment’ is derivable 

from this Article: it does not only encompass a home situation comprising 

the biological parents, but also a care setting provided by members of the 

extended family, legal guardians or others legally responsible for a child.238 

According to General Comment No. 7, the family is considered to be not 

only the nuclear family, but also the extended family and – in some cases 

– members of the community.239 The ACRWC identifi es the family as the 

natural unit and basis for society; the Charter does not elaborate further 

on the concept of the family.240

The term ‘alternative care’ is equally open to discussion. Article 20 CRC 

stipulates that alternative care could include foster placement, kafalah, 

adoption or placement in suitable institutions, the latter form of care 

being viewed as a measure of last resort. Possible forms of alternative care 

mentioned in Article 25 ACRWC are foster care and placement in suitable 

institutions. The care provisions mentioned in both treaties are non-

exhaustive and it may be derived from the aforementioned stipulations 

that States have a duty to implement various care options, including other 

arrangements than those cited.

Both the CRC and the ACRWC are inconclusive with regard to a specifi cation 

as to how States should approach their obligation to provide children with 

alternative care.

According to General Comment No. 3, children should be cared for in a 

family-based setting and siblings should not be split up.241 Institutional 

care should be employed as a measure of last resort and placements in 

institutions should be for as short a period as possible.242

236 Cantwell & Holzscheiter 2009, p. 18.
237 Detrick 1999, p. 121.
238 Cantwell & Holzscheiter 2009, p. 37.
239 UN General Comment No. 7 (2005), para 15.
240 Article 18 ACRWC.
241 UN General Comment No. 3 (2003), para 34.
242 UN General Comment No. 3 (2003), para 35.
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When children have been placed into care by governmental authorities, 

these care placements should be under periodic review (Article 25 CRC). 

According to the ACRWC, special monitoring units should be established, 

aimed at the provision of necessary support for children and their carers in 

order to prevent any form of abuse or neglect of the child (Article 16 ACRWC); 

this Article applies to all caregivers.

General Comment No. 12 prescribes that a competent monitoring mechanism 

should be established to oversee alternative care arrangements.243

Article 27 CRC and Article 20 ACRWC provide that States are responsible 

for ensuring that a child has an adequate standard of living (his physical, 

mental, spiritual, moral and social development) when parents are unable 

to provide this. By the same token, this obligation also applies to children in 

alternative care situations.

According to General Comment No. 12, children’s views are taken into 

account in all matters concerning alternative care244 and children should 

be able to express their opinions in any alternative care setting they fi nd 

themselves in.245

The UN Guidelines contain a number of paragraphs on the framework for 

alternative care.

The UN Guidelines prescribe that care should be aimed at the psycho-

emotional, social and other needs of children. Alternative care should 

preferably be received in a family environment or be community-based.246

States should ensure that a variety of care options is available for emergency 

care, temporary care and long-term care.247 According to the UN Guidelines, 

forms of alternative care are: kinship care, foster care, other family-based 

care, residential care and supervised living arrangements.248 It may be 

243 UN General Comment No. 12 (2009), para 97.
244 UN General Comment No. 12 (2009), paras 54 – 56.
245 UN General Comment No. 12 (2009), para 97.
246 Paragraph 53 UN Guidelines.
247 Paragraph 54 UN Guidelines.
248 Paragraph 29 sub c UN Guidelines.
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derived from this summation of alternatives that these are the minimum 

care options States should provide.

Every person or organisation providing alternative care should be authorised 

by a competent governing body. States should ensure regular monitoring 

and review of such care, for which purpose appropriate standards must be 

made available. These standards are to be utilised to assess the professional 

and ethical suitability of caregivers, as well as their supervision and 

monitoring.249

According to the UN Guidelines, all care providers should be accountable to 

a designated public authority which must establish a suitable monitoring 

mechanism, including regular inspections of care arrangements. This 

monitoring system should be easily accessible for children, parents and 

caregivers.250

The UN Guidelines stipulate that informal care arrangements which are 

intended for a longer period be formalised where possible and appropriate. 

In situations where formalisation is not an option, States should encourage 

caregivers to inform the authorities in charge in order for the child and 

themselves to receive child benefi t and other necessary support.251

 On the basis of this international legal framework governing alternative 

care, the author proposes that national legislation concerning alternative 

care should include the following key elements, incorporating provisions 

from both the CRC and the ACRWC:

1 A variety of care options should be available.252

 In order to enable the determination of the form of alternative care that 

is in the best interests of a child, various options should be available. 

Although the term ‘variety’ does not express an exact number, it may be 

derived from the aforementioned instruments that States should provide 

249 Paragraph 55 UN Guidelines.
250 Paragraphs 129 – 130 UN Guidelines.
251 Paragraph 56 UN Guidelines.
252 Based on Article 20 CRC and Article 25 ACRWC, discussed in paragraph 2.5.2 and 

paragraph 2.6.2 respectively.
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for at least two diff erent care arrangements. Both treaties mention 

foster care and residential care, while the CRC also refers to adoption or 

kafalah.

2 Alternative care should preferably be family-based and institutional 

care should be considered as a measure of last resort.253

 The phrasing of the relevant provision in the CRC – although not explicitly 

stated – indicates that family-based care is the type of alternative care 

that is generally preferred. The ACRWC prescribes unambiguously that 

alternative care should preferably be family-based.

3 Caregivers should (be enabled to) provide children with an adequate 

standard of living.254

 According to both the CRC and the ACRWC, children have the right to an 

adequate standard of living and their parents are primarily responsible 

for providing them with such a standard. In addition, both treaties contain 

the obligation for States Parties to assist parents and others responsible 

for a child in ensuring this standard of living.

4 All care arrangements should be subject to monitoring and review at 

national level.255

 There are no general provisions on the monitoring and review of 

alternative care in the CRC. The Convention prescribes a periodic review of 

residential care and foster care placements if these have been ordered by 

a competent authority, but it lacks similar provisions in relation to other 

care options and provisions relating to the monitoring of alternative care. 

According to the CRC Committee, however, the right to periodic review 

extends over all forms of alternative care. In contrast, the ACRWC provides 

that children, whether in the care of their parents or in the care of others, 

should be protected from abuse and neglect and that special monitoring 

units should be established. Furthermore, the ACRWC stipulates that 

253 Based on Article 20 CRC and Article 25 ACRWC, discussed in paragraph 2.5.2 and 
paragraph 2.6.2 respectively.

254 Based on Article 27 CRC and Article 20 ACRWC, discussed in paragraph 2.5.2 and 
paragraph 2.6.2 respectively.

255 Based on Article 25 CRC and Articles 16 and 24 ACRWC, discussed in paragraph 2.5.2 
and paragraph 2.6.2 respectively.
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“a machinery to monitor the well-being of the adopted child” should 

be set up. Although the CRC Committee and the ACERWC function as a 

monitoring body in relation to all children’s rights, monitoring and review 

of all care arrangements at national level has a much more far-reaching 

eff ect, particularly in the prevention of potentially harmful situations 

for children. Human Rights Treaties generally do not include explicit 

provisions for monitoring at national level as opposed to monitoring 

by international Committees; national monitoring, however, could be 

considered a requirement on the basis of current practices, as is confi rmed 

by, inter alia, the Paris Principles.256

5 Provisions for national and intercountry adoption should be included 

in legislation on alternative care.257

 Contrary to the UN Guidelines, in which adoption is not acknowledged as 

a form of alternative care but considered to be equivalent to parental care, 

the CRC explicitly recognises adoption as a form of alternative care. The 

ACRWC contains a detailed stipulation on adoption. In order to protect 

children in need of care against illegitimate (intercountry) adoptions, 

legal provisions are essential.

In addition, the following elements of alternative care can be drawn from 

the CRC General Comments and the UN Guidelines:

6 Siblings should be enabled to remain together.258

 It is widely considered to be in the best interests of children for siblings 

to remain together and to grow up in the same family or care situation. 

According to General Comment No. 3, orphaned children are best protected 

when they are enabled to stay together with their siblings while cared for 

by family members.

256 UN General Assembly, A/RES/48/134, 1993.
257 Based on Articles 20 and 21 CRC and Article 24 ACRWC, discussed in paragraph 2.5.2 

and paragraph 2.6.2 respectively.
258 Based on paragraphs 17, 22, 37 and 62 UN Guidelines and paragraph 34 General 

Comment No. 3, discussed in paragraph 2.7.2 and 2.5.3 respectively.
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7 Care arrangements should be available for emergency care, temporary 

care and long-term care.259

 In addition to the CRC in which the availability of various care options 

is prescribed, the UN Guidelines state that for all situations – i.e. in 

emergencies, temporarily or long-term – care options should be available, 

as every situation requires a unique approach.

8 Available care options should include: kinship care, foster care, 

institutional care and supervised living arrangements.260

 In order to ensure that a variety of care options is available, these forms 

of alternative care should in any case be on off er. Due to the fact that 

the UN Guidelines do not consider adoption to be a form of alternative 

care, adoption is not included here. The author has interpreted supervised 

living arrangements to refl ect a period of transition between foster or 

residential care to independent living, as is the case with children who 

have nearly reached the age of majority.

9 Alternative care should meet the psycho-emotional, social and other 

needs of children and caregivers should be provided with fi nancial 

support and supportive social services by the State.261

 Children in need of alternative care have endured severe traumatic 

experiences, such as the loss of one or both parents – potentially having 

witnessed their death – or a home situation in which they can no longer 

remain, removal from their habitual place of residence and estrangement 

from family members. Besides care, these children need, inter alia, 

psycho-emotional support. Caregivers should receive fi nancial assistance 

enabling them to provide suffi  cient care for their children; caregivers 

should also have access to emotional support when they are incapable of 

adequately caring for a child. 

259 Based on paragraph 54 UN Guidelines, discussed in paragraph 2.7.2.
260 Based on paragraph 29 UN Guidelines, discussed in paragraph 2.7.2.
261 Based on paragraphs 15, 34 and 53 UN Guidelines, discussed in paragraph 2.7.2.
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10 Informal care arrangements should be formalised where possible or 

at least be registered and monitored by competent authorities should 

formalisation not be an option.262

 The most prevalent form of alternative care is informal kinship care. The 

informal character of this type of care frequently leads to the situation 

that caregivers are not eligible for fi nancial or other support, which is 

patently not in a child’s best interests. Other disadvantages of informal 

care are the lack of monitoring and review of the arrangement; as a result 

potential abuse or neglect of a child may go unnoticed. It is therefore of 

the utmost importance that informal arrangements be formalised.

11 Every child should, at all times, have a legal guardian.263

 The CRC and the ACRWC lack provisions with regard to the legal 

guardianship of a child. Children who remain without a legal guardian 

are extremely vulnerable, owing to the fact that, in most countries, minors 

are not entitled to carry out legal transactions or to act independently. 

Without a legal guardian, children’s property rights, amongst others, may 

not be recognised and many of their rights – such as the right to education 

and access to health care services – are likely to be violated.

Note that the General Comments and the UN Guidelines are non-binding 

and that States are not legally obliged to adhere to them. Consequently, 

States are – strictly speaking – not under any obligation to act according to 

the aforementioned proposed elements 6 – 11. However, the explicit support 

by the UN General Assembly and civil society for the UN Guidelines, as well 

as the references in the Concluding Observations of the CRC Committee, 

add weight to the importance of the UN Guidelines.

262 Based on paragraph 56 UN Guidelines, discussed in paragraph 2.7.2.
263 Based on paragraph 19 UN Guidelines, discussed in paragraph 2.7.2.
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Conclusions

This chapter provides an overview of international legislation relevant 

to children’s rights, more in particular with regard to the alternative 

care of children. The genesis of and advancement in the awareness and 

acknowledgement of the need for the formalisation of universal children’s 

rights is a developmental process which took place throughout the 

twentieth century, two world wars providing a compelling incentive, as 

it were. This process set out with the fi rst universal declaration – the 1924 

Geneva Declaration, merely containing a set of basic principles concerning 

the well-being of children, urging the world to provide children in need of 

care (orphans and waifs) with protection and support – and has resulted in 

the near-universal ratifi cation of the CRC, complemented by the ratifi cation 

of the ACRWC by most African countries. Both documents contain an 

extensive coverage of all aspects of children’s rights.

The right to alternative care for children, provided by the State, is embodied 

in the CRC as well as in the ACRWC; other documents relevant to this right 

are: the UN Guidelines and the 1993 Hague Convention. In addition to the 

CRC, the CRC Committee has issued several General Comments in which 

key terms from the CRC are elaborated on; although non-binding, these 

General Comments have an authoritative status.

In the Preambles of both the CRC and the ACRWC it is acknowledged that, 

for the full development of a child’s personality, he should grow up in a 

family environment.

When a child is deprived of family care – which includes care by 

extended family members or, in some instances, community members 

– the government is legally and morally obliged to fulfi l a child’s right 

to alternative care and is responsible for ensuring such care is provided. 

The ACRWC provides an extra condition to this right in that it prescribes 

alternative care to be family-based. Foster care and institutional care are 

recognised as forms of alternative care by both treaties, while the CRC 

indicates that institutional care should be a measure of last resort. In 

addition, adoption and kafalah are regarded as a form of care only by the 
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CRC. Other modes of alternative care are explicitly permitted by the CRC as 

well as by the ACRWC.

According to both the CRC and the ACRWC, the responsibility for providing 

a child with an appropriate and adequate upbringing lies primarily with 

the parents or others in whose care the child resides. The State Party bears 

additional responsibility: the government should assist parents or others 

responsible for the care of a child; where appropriate, material assistance 

and support programmes – in particular with regard to food, clothing and 

housing – should be provided.

The relevant stipulations in the CRC and the ACRWC are formulated broadly 

and the terms ‘parental care’ and ‘alternative care’ are not defi ned in either 

treaty. However, the care required for a child’s physical and psychosocial 

well-being is acknowledged to encompass love and physical, material, 

emotional, social, educational and spiritual care. In situations where a 

child does not receive such care – whether temporary or permanent – from 

his own family, he has the right to alternative (family) care. It may thus be 

concluded that the frame of reference for a child’s right to alternative care 

should encompass the aforementioned elements (of care). 

The obligation of States as regards alternative care for children derived 

from the CRC and the ACRWC, is to ensure that alternative care – whether 

provided by public or private organisations, facilities or persons – is 

available to every child in need of care. Although the relevant stipulations 

in both treaties are strongly worded, neither the CRC nor the ACRWC include 

indicators with respect to the content of care or on the care options that 

should be available. Neither treaty contains clear and concise provisions 

on the monitoring and review of alternative care at national level; the CRC 

prescribes periodic review for institutional care, while the ACRWC stipulates 

monitoring of adoption placements.

The implementation of both the CRC and the ACRWC is monitored and 

assessed by independent bodies: the CRC Committee and the ACERWC 

respectively. States Parties are under the obligation to submit to these 

Committees a country report on the status of children’s rights and on the 
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level of implementation of the treaties within two years of ratifi cation and 

on a three-year interval basis (ACRWC) or a fi ve-year interval basis (CRC) 

subsequently. When States default on fulfi lling their duty of submission, as 

is the case in respect of all countries central to this study, neither Committee 

has eff ective methods at its disposal to enforce timely reporting. The failure 

to execute the Observations and Recommendations of the Committees 

cannot be addressed via specifi c actions by the Committees, other than 

through repeated recommendations in the next set of Concluding 

Observations.

This raises the question as to whether the CRC and the ACRWC represent 

an enrichment of the 1959 Declaration. Is there any merit to the treaty-

status of the CRC and the ACRWC, documents which are – theoretically 

– legally binding for Member States, but to the implementation of which 

they cannot be held accountable? Currently, the strength of the treaties is 

that governments are apprehensive of negative publicity stemming from 

critical reports from either Committee. Although the potentially deterrent 

eff ects of negative publicity is not disputed by the author, receiving less 

favourable Recommendations has shown to be insuffi  cient motivation for 

some countries to signifi cantly improve rules and regulations with regard 

to children’s rights. This is compounded by the fact that the failure by States 

Parties to submit timely reports is not given publicity and therefore is not 

‘harmful’ to them.

As a result, despite the ratifi cation by the majority of nations, these treaties 

could be seen to have a somewhat optional or voluntary character, lacking 

as they do an adequate sanction for non-compliance. However, the right 

to remedy in cases of violation of either treaty at national level, represents 

an enhancement of the 1959 Declaration, which by its very nature cannot 

be utilised in a national court of law. The proposed Optional Protocol to 

the CRC with regard to a complaints mechanism is expected to lead to 

empowerment of the CRC Committee in that the Committee will be enabled 

to receive communications from or on behalf of individuals concerning 

violations of the rights embodied in the CRC.
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The fact that adequate alternative care had been unattainable for many 

children – especially children growing up in developing countries, in 

regions affl  icted by HIV/AIDS, armed confl ict as well as man-made and 

natural disasters – instigated an international call for action and led to the 

development of the UN Guidelines. These Guidelines are intended to fi ll the 

void left by the two treaties, by setting out “desirable orientations for policy 

and practice with the intention of enhancing the implementation of the 

Convention on the Rights of the Child” with regard to children in need of 

alternative care. The UN Guidelines contain provisions on a wide range of 

topics relating to alternative care, including kinship care; they provide a 

reference for States, enabling them to carry out their responsibilities with 

regard to children’s right to alternative care.

Civil society has shown interest in the UN Guidelines from the moment that 

their drafting process was initiated by ISS and UNICEF. In some instances, 

the UN Guidelines were regarded (by governments as well) to be highly 

signifi cant while still in drafting stage. For instance, the 2009 ‘Minimum 

Standards for Residential Child Care Facilities in Namibia’ were developed 

on the basis of the – then draft – UN Guidelines.

It is interesting to note that the UN Guidelines rule out adoption as a 

form of alternative care – children who have been placed with adoptive 

parents are considered to be in parental care – whereas the CRC explicitly 

categorises adoption as an alternative care option. A possible explanation 

may be that intercountry adoption is not only a politically sensitive but 

also a controversial topic. Although the author is of the opinion that – in 

conformity with the CRC – adoption should be seen as an alternative 

care arrangement (albeit a permanent one) an extensive analysis of both 

national and intercountry adoption does not fall within the scope of this 

research and the subject of adoption will for the greater part be left out of 

consideration in this study.

Equally noteworthy is the fact that the UN Guidelines are unique in that they 

acknowledge the existence of child-headed households and the need for 

support and assistance to be made available to these households. Although 

the UN Guidelines do not explicitly promote legal recognition of child-
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headed households, acknowledgement of their existence is tantamount 

to legal recognition. The UN Guidelines are non-specifi c on questions of 

assistance, supervision or other protective measures in relation to child-

headed households.

Although the UN Guidelines are non-binding, the author is of the opinion 

that they are not without signifi cance: the Guidelines should be regarded as 

a supplement to the CRC and the ACRWC in which capacity they can provide 

States with direction for policies and standards concerning alternative care. 

Their acceptance by the UN General Assembly and the CRC Committee, as 

well as strong support by civil society are likely to gain (further) support 

at governmental level for the UN Guidelines. At this stage, it is perhaps 

premature to judge whether the UN Guidelines will be successful in 

improving the national systems of alternative care effi  caciously and 

adequately. Their provisions span a wide range of elements of alternative 

care, covering the most prevalent situations at a universal level. At the same 

time, the universal coverage of alternative care by this instrument may lead 

to the conclusion that some provisions are too specifi cally aimed at a certain 

region, while other rules are considered to be too non-specifi c. Paragraph 37 

UN Guidelines (child-headed households) is an example of such a provision: 

on the one hand, the phenomenon of child-headed households is a topic 

which is not relevant to most industrialised countries and the relevance of 

this provision is subsequently limited to certain regions; on the other hand, 

this provision fails to provide States with any practical guidance as to how 

the protection of the rights of children living in a child-headed household 

can be ensured. In this regard it is worth recalling that one of the strengths 

of the Q4C Standards is that they were specifi cally designed for European 

countries on the basis of European practices.

What the UN Guidelines have realised is the focusing of attention at 

universal and national level on children’s right to alternative care. Previously, 

this particular right had not enjoyed a high status and had not featured 

prominently on national and international agendas. The UN Guidelines 

have undoubtedly brought about a change in the public perception of this 

hitherto somewhat subordinate right.
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On the basis of the analysis of the provisions relating to alternative care 

in this chapter, the author has presented a universal framework for the 

alternative care of children, containing 11 key factors. The fi rst fi ve elements 

are based on the CRC and the ACRWC, while the other six were derived from 

the UN Guidelines. These key factors may be employed as the foundation 

for national rules and regulations on alternative care, by means of which 

compliance of national legislation with international rules and regulations 

may be achieved and used as indicators for reports to the CRC Committee.



3

Causes, nature and situations of 
alternative care in sub-Saharan 
Africa

Introduction

The family unit is considered to be the natural environment for children. 

According to the CRC, children should grow up in a family environment, 

in an atmosphere of happiness, love and understanding. However, a 

considerable number of children live without parental care.264 For the 

purpose of this study, parental care  is defi ned as the care and love for a child 

provided by a biological or legal parent, ensuring both the physical and the 

psychosocial well-being of that child. Parental care is crucially important in 

children’s lives265 and it is widely acknowledged that the rights of children 

deprived of parental care are often violated.266 Children – especially those 

below the age of three years – may be severely disadvantaged in their 

psychosocial development when there is no opportunity to form a parental 

bond, resulting in long-term or permanent damage.267

The UN Guidelines defi ne children without parental care as “all children who 

are not in the overnight care of at least one of their parents, for whatever 

reason under whatever circumstances”.268 They include children living in 

264 UN General Assembly, S-27/2, 2002, p. 5.
265 Steinbock 2005, p. 305.
266 SOS Children’s Villages International 2010.
267 Innocenti Insight 2006, p. 7.
268 Paragraph 29 sub a UN Guidelines.
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family-based care settings, in residential care facilities and in child-headed 

households.  These children are regarded as being in need of alternative 

parental care. Parents are considered to be either the biological parents 

or adoptive parents. Children living with one or both parents who are not 

able to provide them with adequate care – for instance parents who are 

incapacitated as a result of HIV/AIDS – are not always regarded as ‘without 

parental care’.269 Although these children theoretically grow up with one or 

both parents present within the household, in reality they do not receive 

adequate parental care and have to fend for themselves. In the framework 

of this research, they shall be considered as being in need of alternative 

parental care.

In the majority of countries in sub-Saharan Africa, little relevant data and 

statistics are available on the number of children in need of alternative 

care and the circumstances under which they live. Their situation is often 

concealed and adequate support systems are lacking.270 Due to the fact that 

in most countries these children are not accorded high priority in terms of 

policymaking, too little research has been carried out in this fi eld; hence 

the lack of reliable statistical data.271 This issue was addressed by the Vice 

President of Malawi during the Global Conference on Research and Child 

Rights, Children’s Rights at Crossroads, held in November and December 

2009 in Addis Ababa, Ethiopia. The Rt Hon. Joyce Banda recommended that 

measures should be taken to prevent the unnecessary deaths of parents 

due to HIV/AIDS and noted that children with special needs – including 

children without parental care – are not adequately protected by means of 

policies and programmes.272

In addition to public apathy, children in need of alternative care may be 

‘hidden’, owing to the fact that in most cases the extended family and 

sometimes the community carry the burden of providing a form of care, 

mostly without any governmental assistance. Furthermore, children in 

rural areas may be hard to reach and in some cases they are itinerant. The 

269 Delap 2009, p. 12.
270 SOS Children’s Villages International 2010.
271 Delap, Georgalakis & Wansbrough-Jones 2009, p. 10.
272 Malawi Vice President Statement 2009, pp. 7, 8.
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geographical spread – over numerous countries – of children without care, 

fragmenting the problem as it were, is another contributory factor to their 

fate going largely unnoticed and unrecorded.273

In recent years, an increase in interest at government and policymaking 

level in the plight of children without parental care has become evident. 

For example, at the First International Conference in Africa on Family Based 

Care for Children, held in September 2009 in Nairobi, Kenya, practitioners 

and political leaders from various African countries expressed their concern 

with regard to the care situation of children. In the Conference Declarations 

and Recommendations, delegates from 45 countries noted “the internal and 

external pressures on the families and communities to adequately meet 

their obligations to children due to poverty, HIV/AIDS, confl icts, violence 

and erosion of traditional values”.274

A number of countries have recently implemented or amended legislation 

concerning alternative care, or are in the process of doing so:

• The 2010 Constitution of the Republic of Kenya contains a provision with 

regard to the right to alternative care.

• In June 2010 the Malawian government passed the Child Care, Protection 

and Justice Act.

• Namibia is due to pass an extensive new Child Care and Protection Bill; 

Namibia has also issued national standards for residential care facilities 

(2009) and is in the process of developing guidelines and standards for 

foster care.

• Sierra Leone adopted a Child Rights Act in 2007 which includes 

stipulations on alternative care.

• South Africa has been in the process of an extensive legislative review 

during the past decade, leading, inter alia, to the adoption of the 2005 

Children’s Act, the 2007 Children’s Amendment Act, the 2010 General 

Regulations regarding Children and the National Social Development 

Children’s Act Practice Note no. 1 of 2010.

• The 2005 Constitution of the Kingdom of Swaziland Act contains a 

number of provisions relating to alternative care; Swaziland is currently 

in the process of drafting a Children’s Act.

273 UNICEF 2006a, p. 26.
274 ANPPCAN 2009, p. 3.
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• The 1997 Children Act of Uganda is to be amended by an Amendment 

Bill which is currently being drafted.

Last but by no means least, the development of the UN Guidelines – 

welcomed by the UN General Assembly in 2009 – is a strong indicator 

that the international community has taken cognisance of this hitherto 

somewhat neglected issue.

This chapter reviews relevant studies and reports with regard to alternative 

care, the focus being a discussion of the causes of the loss of parental care, 

the nature and the meaning of alternative care, as well as a situational 

portrayal of alternative care in the nine countries central to this research.

Child-headed households will be discussed separately in chapter 4 of this 

study.

3.1 Causes of the loss of parental care

One of the main causes of the loss of parental care  is the death of one or both 

parents. Data from 21 sub-Saharan countries, ranging between the years 

1991 – 2006, reveals that in many countries orphanhood is widespread, the 

numbers varying considerably per country.275 In this study, the author has 

used the defi nition of an orphan as a person younger than 18, whose parents 

are both deceased; data which is based on other defi nitions of orphanhood 

has been adapted accordingly.

The chief agents of orphanhood in sub-Saharan Africa are: HIV/AIDS, armed 

confl icts and natural disasters. In 2009, 9.1 million children in this region 

were orphaned, in addition to which an estimated 47 million children had 

lost one parent.276 The majority of children having lost one or both parents 

fall into the age group 12 – 17 years; in the category 0 – 5 years of age, less 

275 Beegle et al. 2008, p. 20.
276 UNAIDS 2010b, p. 48.
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than 10% of children had lost one or both parents.277 In fi gure 3.1 the relevant 

data for the countries central to this study is given.

Figure 3.1 Percentage of children (0 – 17 years of age) who have lost one or both 

parents278

Country Both parents One parent

Ethiopia 1.3% 10.0%

Kenya 1.7% 9.4%

Malawi 2.8% 9.6%

Namibia 2.5% 14.9%

Rwanda 3.8% 16.7%

Sierra Leone 1.9% 9.5%

South Africa* 4.6% 19.3%

Swaziland 4.4% 19.9%

Uganda 3.1% 11.8%

* Meintjes & Hall 2010, p. 102.

 Although worldwide the number of children orphaned by HIV/AIDS is 

declining, those countries most severely aff ected by the disease are still 

experiencing an increase in orphan rates. These countries are mainly 

situated in sub-Saharan Africa; 24 of the 25 countries with the highest HIV/

AIDS prevalence are to be found in this part of the African continent. The 

infection rates of adults per country vary from less than 2% up to over 30%. 

In a number of countries the rate of infection has stabilised or even declined; 

in others infection rates are still on the increase. Due to the often lengthy 

interval between infection and death, the number of children orphaned by 

the disease will continue to grow.279

In 2009, 68% of all HIV-infected people were living in the sub-Sahara and 

72% of all AIDS-related deaths occurred in this region. The number of HIV 

infections is still very high, with an estimated 1.8 million new infections 

in 2009, bringing the total number of infected people to 22.5 million

277 UNICEF 2006a, p. 36.
278 UNICEF 2009a, pp. 64, 65; fi gures are based on data from 2005 – 2008.
279 Innocenti Insight 2006, p. 5.
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(33.3 million worldwide). Note that there is a decline in the increase of new 

infections compared to the year 2001, during which period an estimated 

2.2 million people were newly infected. One of the eff ects of sub-Saharan 

Africa being the most heavily aff ected region, is the large number of 

children having lost or at risk of losing their parents to HIV/AIDS; in 2009, 

an estimated 14.9 million children had lost either one or both parents to the 

disease (16.6 million worldwide).280 However, the surge in the availability of 

antiretroviral therapy – in 2009 treatment coverage was 37%, while in the 

year 2003 the coverage rate was a mere 2% – has boosted the survival rate 

signifi cantly.281 In the period 2001 – 2009 the incidence rate of HIV infection 

in the nine focus countries has either remained stable (Kenya and Uganda) 

or declined (Ethiopia, Malawi, Namibia, Rwanda, Sierra Leone, South Africa 

and Swaziland).282 As a consequence, the number of children orphaned by 

HIV/AIDS is expected to decline over time. Figure 3.2 outlines the number of 

people living with HIV/AIDS, the number of new infections and the number 

of AIDS-related deaths in the year 2009.

In sub-Saharan Africa HIV/AIDS is considered to be the primary catalyst 

for children being deprived of a family environment, resulting in the need 

for alternative care.283 Parents’ ability to protect and care for their children 

will already diminish during the period before death, leaving children to 

provide for themselves and – in most cases – to care for the chronically ill 

parent(s).284 Although one or both parents might still be alive, these children 

too are in need of alternative care as in this situation they do not receive 

adequate parental care; the author accordingly regards children who fall 

into this category as ‘without parental care’, despite the presence of one or 

more adults in the household.

280 UNAIDS 2010a, pp. 11 – 21.
281 UNAIDS 2010a, p. 96.
282 UNAIDS 2010a, pp. 60, 61.
283 Innocenti Insight 2006, p. 1.
284 Human Rights Watch 2005, p. 9.
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Figure 3.2 HIV/AIDS prevalence, infection rate and related deaths285

Year: 2009 Number of people 
with HIV

Number of new 
HIV infections

Number of AIDS-
related deaths

Sub-Saharan 
Africa

22.5 million 1.8 million 1.3 million

Middle East / 
North Africa

460,000 75,000 24,000

South and
South-East Asia

4.1 million 270,000 260,000

East Asia 770,000 82,000 36,000

Oceania 57,000 4,500 1,400

Central and
South America

1.4 million 92,000 58,000

Caribbean 240,000 17,000 12,000

Eastern Europe / 
Central Asia

1.4 million 130,000 76,000

Western and
Central Europe

820,000 31,000 8,500

North America 1.5 million 70,000 26,000

Total 33.3 million 2,6 million 1,8 million

The economic impact of HIV/AIDS on families and children generally 

comprises three consecutive stages: the period of sickness, the time of 

death and the period following death. During the fi rst phase the household 

is confronted with direct costs – mainly for medical treatment – and indirect 

costs through decline and eventually loss of household income, both of the 

chronically ill and of other household members who have no choice but to 

divert time from generating income to providing care. At the time of death, 

there are – often substantial – funeral expenses. During the fi nal stage, 

additional indirect costs may be incurred through loss or dispossession of 

household assets and repayment of loans taken out to cover medical and 

funeral expenses.286 In most cases, the household impoverishes beyond the 

stage of recovery.287

285 UNAIDS 2010a, Table 2.2 (adapted) pp. 20 – 21.
286 Foster 2005, pp. 13, 14.
287 UNICEF 2006a, p. 10.
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In the 1980s, support by the extended family and community members was 

the only response to the emergence of vulnerable and orphaned children 

due to HIV/AIDS. From the 1990s onwards, when the number of children 

orphaned by HIV/AIDS began to rise steadily, NGOs and international 

agencies became involved in this process. The role of governments has 

been negligible: at the end of 2003, in only 6 of 40 sub-Saharan countries 

a national policy on orphaned and vulnerable children was in place; the 

vast majority of countries (26 in total) had none and in 8 countries a policy 

was in the process of being drafted.288 Most governments have – to date – 

contributed minimally to the alleviation of the situation of vulnerable and 

orphaned children.289 It is estimated that US$2.5 billion is required for the 

protection and care of children aff ected by HIV/AIDS worldwide, more than 

90% of this amount in sub-Saharan Africa, to be used for cash grants to 

aff ected households, the provision of health care, education and family and 

community support.290

Besides the scourge of HIV/AIDS, sub-Saharan Africa has been plagued by 

instability, confl ict and natural disasters, factors which have contributed 

substantially to the loss of parental care. Nonetheless, poverty is seen as 

the main impetus of the aforementioned factors leading to children not 

receiving adequate parental care.291 Children from poor backgrounds are 

over-represented amongst children in alternative care settings, economic 

and social strains forcing parents to fi nd alternative (care) arrangements 

for their children or leading to parents’ untimely deaths.292

HIV/AIDS, in combination with one or more other factors (such as droughts, 

earthquakes and civil unrest) may lead to an inordinate increase in the 

number of children in need of alternative care. To illustrate this point, the 

situation of a number of countries will be described briefl y.

Ethiopia

The severe 1984 – 1985 drought, combined with internal confl ict, led to 

widespread famine, resulting in the death of approximately one million 

288 UNICEF 2003, p. 36.
289 Richter, Foster & Sherr 2006, pp. 19, 20.
290 UNAIDS 2009c, p. 32.
291 UNICEF 2009a, p. 19.
292 UN Committee on the Rights of the Child, CRC/C/153, 2006, para 658.
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people. Subsequently, HIV/AIDS, recurring droughts and armed confl ict have 

resulted in more than fi ve million children losing one or both parents.293

Rwanda

In Rwanda, the 1994 genocide was the main cause of children being deprived 

of parental care; the country was known to have the highest proportion 

of orphaned children worldwide.294 Many children had lost their parents 

to the atrocities of the war, either because they were murdered or due to 

displacement and the subsequent failure to reunite families. Additionally, 

many women who had managed to survive the war, had contracted HIV/

AIDS through systemic rape during that period; their subsequent demise 

from AIDS also resulted in children being left parentless.295 After a sharp rise 

in the number of infections from the 1980s onwards, prevalence declined 

signifi cantly in the period 2001 – 2005. At present, the HIV infection rate 

is relatively low compared to surrounding countries and especially so 

compared to countries in Southern Africa.296

Uganda

Uganda is an example of a country where HIV/AIDS has taken a severe toll, 

robbing many children of a normal childhood with parental care. In the 

fi rst years of the twenty-fi rst century, an estimated 20% of children had 

been orphaned, mainly due to the eff ects of the pandemic.297 The number 

of people infected with HIV/AIDS in Uganda peaked in 1991 when 15% of 

adults and more than 30% of pregnant women were infected. As a result 

of an intensive government-led campaign, the HIV/AIDS prevalence was 

reduced to 6% of the adult population by 2001. By the year 2006, however, 

this number had slowly crept back up to 6.4%. Taking into account that the 

population of Uganda is also on the increase, the rise in actual numbers of 

infections is higher. It is expected that the number of orphans will continue 

293 FHI 2010a, p. 24.
294 Rwanda Prime Minister’s Offi  ce in charge of Gender and Family Promotion 2008, 

p. 3.
295 MacLellan 2005, p. 4.
296 Rwanda Prime Minister’s Offi  ce in charge of Gender and Family Promotion 2008, 

pp. 22, 23.
297 Mkhize 2006, p. 81.
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to rise.298 Additionally, continuous confl ict and civil war have contributed to 

a rise in the number of children in need of alternative care.299

As indicated earlier, reliable data on the number of children in need of 

alternative care is not available. Nonetheless, various factors such as the 

increase in the number of residential care facilities, the number of HIV/AIDS 

deaths, poverty, instability, confl ict and natural disasters point to a rise in 

the number of children without parental care.300 In this regard reference 

should be made to the Millennium Development Goals  (hereinafter: 

MDGs): during the Millennium Summit in 2000, world leaders committed 

themselves to further worldwide improvements to economic and social 

conditions; during this Summit the UN General Assembly adopted the 

United Nations Millennium Declaration.301 Eight development principles, 

known as the MDGs, were derived from this Declaration. Although all these 

goals aff ect children’s lives, the following three directly relate to the need 

for alternative care:

• Goal 1: Eradicate extreme poverty and hunger

• Goal 5: Improve maternal health

• Goal 6: Combat HIV/AIDS, malaria and other diseases.

The 2010 progress report indicates that, with regard to the aforementioned 

goals, sub-Saharan Africa has made either no progress at all or is insuffi  cient 

to reach the targets.302

3.2 Nature and meaning of alternative care

For the purpose of this study, alternative care  is defi ned as physical, 

material, emotional, social, educational and spiritual care303 for a child, 

not provided by the biological or adoptive parents.304 The breadth of this 

298 Dalen, Nakitende & Musisi 2009, p. 2.
299 Human Rights Watch 2005, p. 19.
300 Delap, Georgalakis & Wansbrough-Jones 2009, p. 11.
301 UN General Assembly, A/RES/55/2, 2000.
302 UN Department of Economic and Social Aff airs 2010, pp. 6 – 15; 31 – 51.
303 Tolfree 2005, p. v.
304 Dunn 2009.
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defi nition indicates that – in keeping with the CRC, the ACRWC and the UN 

Guidelines – alternative care may take on a wide variety of forms.305  Due to 

the diversity of underlying factors leading to the necessity for alternative 

care, an equally diverse range of care options is called for; the primary 

factors being:

• parental death or the death of the main caregiver(s)

• temporary or permanent incapacitation of the parent(s) or the main 

caregiver(s), often due to a chronic illness

• abandonment

• separation

• relinquishment to a third party, often due to poverty

• children who feel they have no other option but to leave home.306

As indicated in paragraph 3.1, the major cause of these situations is poverty, 

which is a factor in itself, but which also infl uences the manner in which 

people are able – or not, as the case may be – to cope with adversity in the 

form of HIV/AIDS or natural disasters.

Children living outside their family environment are considered to be 

amongst the most vulnerable, suff ering an increased risk of their rights 

being violated. Governments carry a special responsibility for these 

children; they should provide protection and assistance to them through 

the endorsement and implementation of policies.307 The obligation to 

provide children with protection and support covers all children’s rights and 

requires legal and fi nancial measures to ensure that children are cared for 

and protected against abuse and neglect. This obligation, however, remains 

– more often than not – unfulfi lled. For instance, as at November 2010 in an 

unprecedented 156 States there is no prohibition of corporal punishment of 

children in alternative care settings: a mere 6.3% of all children worldwide 

growing up in alternative care settings are legally protected against 

corporal punishment, while the vast majority of children are not aff orded 

such protection.308 States should accept that the care and safekeeping of 

305 Cantwell & Holzscheiter 2009, p. 4.
306 Cantwell 2005, p. 6.
307 UN General Assembly S-27/2, 2002, p. 15.
308 Global Initiative to End All Corporate Punishment of Children & Save the Children 

Sweden 2010, p. 8.



109Causes, nature and situations of alternative care in sub-Saharan Africa

children deprived of adequate care, including the protection of children 

against violence, is their responsibility and should act accordingly.309

The UN Guidelines off er key principles for the provision of alternative care 

and defi ne a broad spectrum of suitable alternative care options:310 fi rstly, a 

distinction is made between informal and formal care.

Informal care  is “any private arrangement provided in a family environment, 

whereby the child is looked after on an ongoing or indefi nite basis by 

relatives or friends (informal kinship care) or by others in their individual 

capacity, at the initiative of the child, his/her parents or other person 

without this arrangement having been ordered by an administrative or 

judicial authority or a duly accredited body”.311

Formal care  is “all care provided in a family environment which has been 

ordered by a competent administrative body or judicial authority, and all 

care provided in a residential environment, including in private facilities, 

whether or not as a result of administrative or judicial measures”.312

The UN Guidelines defi ne the main categories of alternative care, which 

are discussed hereafter. In addition to these defi nitions, generally accepted 

descriptions of other forms of care are provided.

Kinship care  is “family-based care within the child’s extended family or with 

close friends of the family known to the child, whether formal or informal 

in nature”.313 Kinship care is mostly a private arrangement between the 

parents of the child in question and extended family members who have 

indicated a willingness to raise the child. It may also be the result of the loss 

of parents, following which a child is absorbed into the extended family.314

309 Tolfree 2005, p. 19.
310 SOS Children’s Villages International 2009, p. 5.
311 Paragraph 29, sub b, i UN Guidelines.
312 Paragraph 29, sub b, ii UN Guidelines.
313 Paragraph 29, sub c, i UN Guidelines.
314 Oswald 2009, p. 24.
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Foster care  placements are “situations where children are placed by a 

competent authority for the purpose of alternative care in the domestic 

environment of a family other than the children’s own family, that has been 

selected, qualifi ed, approved and supervised for providing such care”.315 

Foster care may be:

• Emergency care, for children who are in a dangerous situation from 

which urgent removal is required.

• Temporary care, for children in need of an interim care measure, prior 

to being placed in a more permanent setting or for children who may 

return to their parents after a certain period of time.

• Long-term care, for children who are not able to return to their 

parents.316

Foster care provided to groups of children is known as cluster foster care .

A form of alternative care which is classifi ed ‘between’ foster care and 

residential care are so-called community-based family group homes. These 

are settings in which a group of (related and/or unrelated) children are 

cared for by one or more specifi c adults within a family-like environment, 

allowing for a close and continuous child-to-carer relationship to develop. 

These family-like homes are part of the local community.317 Practically, this 

form of alternative care is very similar to cluster foster care; legally there 

may be diff erences in terms of eligibility for specifi c types of grants as well 

as legal parental responsibilities.

Residential care  is “care provided in any non-family-based group setting, 

such as places of safety for emergency care, transit centres in emergency 

situations, and all other short and long-term residential care facilities 

including group homes”.318

315 Paragraph 29, sub c, ii UN Guidelines.
316 Oswald 2009, p. 32.
317 Tolfree 2006, p. 30.
318 Paragraph 29, sub c, iv UN Guidelines.
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Additional care options encompassed in the UN Guidelines, but not defi ned 

as such, are: “other forms of family-based or family-like care placements”319 

and “supervised independent living arrangements  for children”.320

Cluster foster care may be understood to fall into the category ‘family-like 

care placements’. It is not clear whether the UN Guidelines consider child-

headed households to be “supervised independent living arrangements”; 

the factual meaning of the term could include these households. A more 

accepted understanding of the term relates to children nearing the age of 

adulthood, who are being prepared for life after care and temporarily live 

on their own under the supervision of a caregiver. In line with the latter 

perception, the author does not categorise child-headed households as 

supervised independent living arrangements.

Adoption  is regarded as a permanent care arrangement which equals 

parental care and is not categorised as alternative care in the UN Guidelines. 

Nonetheless, the pre-adoption period and the probationary placement of a 

child with the prospective adoptive parents fall within the scope of the UN 

Guidelines and these two stages are deemed to be forms of alternative care.321 

Although adoption is not analysed as a form of alternative care in this study (cf 

chapter 2, conclusions), references to adoption are made as the subject within 

the framework of current alternative care arrangements cannot be ignored. 

 As discussed in chapter 2, neither the CRC nor the ACRWC explicitly 

indicate which form of care is most appropriate or the criteria States 

should employ to determine this. Ascertaining the most suitable form of 

alternative care depends on the child and the underlying reason for the 

need for care. However, the CRC views residential care as a measure of last 

resort, whereby children should only be placed in a suitable institution “if 

necessary”.322 UNICEF and other international organisations concerned with 

children’s rights and child protection, such as Save the Children and USAID, 

have adopted the unanimous viewpoint that the placement of children 

in residential care should be avoided where possible and only be used if 

319 Paragraph 29, sub c, iii UN Guidelines.
320 Paragraph 29, sub c, v UN Guidelines.
321 Paragraph 30, sub b UN Guidelines.
322 Cantwell & Holzscheiter 2009, pp. 53, 54.
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other options are not available.323 It is widely accepted that children are best 

cared for when they grow up in a caring family, surrounded by a supportive 

community, within a protective state and an international community that 

demonstrates solidarity where appropriate.324 Care provided in the natural 

environment of children enables them to maintain regular contact with 

their next of kin, extended family and friends.325 The focus should therefore 

lie on kinship and foster care, as well as on supporting families to provide 

family-based care, rather than on institutional care.326

 Placement in institutional care may be deemed expedient when a child 

cannot be cared for in another setting as a result of unavailability of other 

forms of care or in case the child is unable to cope with other care situations. A 

child should not be placed in an institution unless this is in his best interests. 

With regard to the suitability of care institutions, Article 20 CRC does not 

provide any standards whatsoever. According to Article 3 paragraph 3 CRC, 

States must ensure that institutions adhere to “standards established by 

competent authorities”, standards on issues of safety, health, the number 

and suitability of staff , as well as competent supervision. Further indicators 

as to the contents of these standards are not given and States are required 

to establish suitable benchmarks. Some countries already have minimum 

standards in place for certain forms of alternative care or have recently 

implemented them.327 However, without the requisite fi nancial resources, 

trained staff  and adequate monitoring mechanisms to ensure the quality 

of care, the provision of suitable institutional care is not feasible.328

The UN Guidelines provide that “use of residential care should be limited 

to cases where such a setting is specifi cally appropriate, necessary and 

constructive for the individual child concerned and in his/her best 

interests.”329 Where large institutions exist, alternative forms of care should 

be developed in order to progress deinstitutionalisation and to eliminate 

323 Meintjes et al. 2007, p. 9.
324 Innocenti Insight 2006, p. 11.
325 Meintjes et al. 2007, p. 49.
326 UNAIDS 2009c, p. 35.
327 See in this regard the Namibia Minimum Standards for Residential Care 2009 and 

the South Africa Government Notice, General Regulations regarding Children 2010.
328 SOS Children’s Villages International 2010.
329 Paragraph 21 UN Guidelines.
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such institutions. States must develop national standards, ensuring the 

quality and conditions of care, with a focus on individualised and small group 

settings.330 It is not obligatory for alternative care to be provided by a public 

body or entity. States are merely obliged to ensure that alternative parental 

care is received by every child when required; this care may be provided by 

public as well as private organisations, facilities or persons, on the proviso 

that States ensure that all care is of a given standard.331  The question 

that arises is: why should alternative care for children be considered as a 

priority and as a matter of urgency? Orphaned children, and by extension 

all children without care, face an increased risk of their rights of survival, 

development, protection and participation being violated. In fi gure 3.3, the 

potential violations of the aforementioned rights are outlined.

Figure 3.3 Potential infringements of rights of children without adequate (parental) 

care332

Right Situation Infringement

Survival no access to health care Article 24 CRC

no access to social security Article 26 CRC

reduced access to food Article 27 CRC

reduced access to shelter Article 27 CRC

poverty Article 27 CRC

Development stigma and discrimination Article 2 CRC

lack or loss of identity and inheritance rights Article 7 CRC
Article 8 CRC

psychosocial distress Article 24 CRC

reduced school attendance Article 28 CRC

reduced time to play Article 31 CRC

Protection increased risk of being neglected and abused Article 19 CRC

increased risk of sexual abuse and exploitation Article 34 CRC

increased risk of child labour and exploitation Article 32 CRC

Participation no opportunity to participate in decision-
making

Article 12 CRC
Article 13 CRC

no opportunity for interpersonal relationships 
outside the institution

Article 15 CRC

lack of access to information Article 17 CRC

330 Paragraph 23 UN Guidelines.
331 Cantwell & Holzscheiter 2009, p. 51.
332 SOS Children’s Villages International 2008, p. 6.
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3.3 Situations of alternative care

In accordance with the UN Guidelines, alternative parental care may be 

categorised in three genres: kinship care, foster care and residential care. 

In this paragraph, these concepts are further elaborated on, making use 

of representative examples from the nine focus countries. Additionally, a 

number of other non-standard forms of care will be discussed.

3.3.1 Kinship care

Care provided by closely related family members or, alternatively, by 

more distant relatives or close family friends, is known as kinship care  or 

extended family care. Within the framework of this study both terms are 

used interchangeably.

It is generally seen to be the most favourable alternative care environment for 

children, in most cases ensuring continuity in their upbringing and family 

values. However, kinship care is not necessarily suitable and appropriate in 

every situation. Due to the vast number of children in need of alternative 

care in sub-Saharan Africa, the extra burden has overstretched the 

extended family’s capacity. As a result, kinship caregivers lack the fi nancial 

resources to provide suffi  cient care, siblings may be separated, they may 

be treated diff erently from biological children belonging to the household 

and children’s emotional needs may be disregarded.333 Also, the suitability 

of family members as carers is generally not assessed. In combination 

with the lack of a monitoring system, children may fi nd themselves in 

an inappropriate environment and subjected to abuse or exploitation.334 

These children are more at risk of receiving corporal punishment from their 

kinship carers than the caregivers’ biological children.335 

When children are absorbed by the extended family, the decision on 

where they will live and who will raise them is based on the willingness 

and capability of the extended family members, rather than derived from 

children’s own wishes and based on their best interests. Another possible 

333 Innocenti Insight 2006, p. 19.
334 UNICEF/ISS 2004, p. 3.
335 Pinheiro 2006, p. 69.
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disadvantage is that children may lose their inheritance to extended family 

members.336 The stigma associated with HIV/AIDS may lead to extended 

families abusing aff ected children.337

A growing trend can be discerned where orphans and other children in need 

of alternative care are being looked after by one or both of their grandparents, 

who had hitherto already played an active role in their upbringing; children 

generally value care provided by a grandmother as the most preferred form 

of care. These households are also known as skip-generation households 

or granny-headed households. Depending on the age of the children and 

the health of the grandparents, the latter may not live long enough for 

children to reach adulthood while in their care. Consequently, children will 

be confronted with another loss of their caregiver and are faced with yet 

another – dramatic – change in their care situation.338

Kinship care, whether temporary or long-term, is the most practised type 

of alternative care in sub-Saharan Africa339 and is also encountered in 

situations where biological parents are alive. In fi gure 3.4 the percentage 

of children in countries with an HIV prevalence of 5% or more in the period 

2004 – 2008 are categorised by living arrangements.340

Figure 3.4 Living arrangements of children in countries with an HIV prevalence ≥ 5%

Living with: both parents mother only father only neither parent

Ethiopia* 73% 12% 4% 10%

Malawi 59% 20% 2% 18%

Namibia 26% 33% 5% 36%

Swaziland 22% 38% 6% 34%

Uganda 55% 20% 6% 20%

* FHI 2010a, p. 22.

336 Tolfree 2006, p. 15.
337 Human Rights Watch 2005, p. 10.
338 UNICEF 2006a, p. 16.
339 Cantwell 2005, p. 6.
340 UNAIDS 2009c, p. 24. Note that the source is not quite accurate in that not all 

columns add up to 100%.
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From the data in fi gure 3.4 it is clear that the percentage of children living 

with neither parent is signifi cantly higher than the percentage of children 

having lost both parents (fi gure 3.1); it may therefore be concluded that 

numerous children do not reside with either parent even though one or 

both parents are still alive.

 In Malawi, orphaned children were traditionally raised by members of 

the extended family. Due to the many HIV/AIDS related deaths, however, 

the number of children who have lost one or both parents has surged to 

an estimated 1 million as at 2009, overloading the traditional kinship 

care system.341 Nonetheless, most alternative care today is still provided 

(informally) by the extended family.342 Family ties are still strong in Malawi 

and when a child is in need of alternative care, the form of care that is 

considered fi rst is kinship care. If the extended family is not capable of 

caring for the child, the District Social Aff air Offi  ce assumes responsibility 

for alternative care arrangements.343 Malawian adults consider orphans to 

be in need of alternative care, provided by an adult in the form of love and 

guidance. Children generally prefer to be raised by female family members 

rather than by unrelated caregivers.344

 More than one-third of children in Namibia live with neither parent even in 

cases where both parents are alive. Although no exact fi gures are available, 

the majority of children not living with either parent are thought to reside 

informally with extended family members, mainly with grandparents.345

 In Rwandan culture, the family comprises persons related by blood as well 

as very close friends; children are traditionally cared for by their parents 

or by one or more members of the (extended) family.346 Both before and 

after the 1994 genocide, kinship care has been the most practised form 

of alternative care. Two-thirds of orphans are raised informally by the 

341 UNAIDS 2010a, p. 47.
342 Personal communication, UNICEF child protection specialist, Malawi, 03/12/2009.
343 UNCRC NGO Group, Malawi, 2009, pp. 5, 6.
344 Mann 2002, pp. 47, 52.
345 Namibia Ministry of Gender Equality and Child Welfare 2008, pp. 5, 7.
346 Doná, Kalinganire & Muramutsa 2001, p. 12.
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extended family; 93.7% of children who have lost one or both parents are 

cared for by a relative.347

 In Sierra Leone, the majority of children who are in need of alternative care 

are cared for by the extended family. Alternatives for kinship care provided 

by the government are practically non-existent.348 One-fi fth of all Sierra 

Leonean children live apart from their (still living) biological parents; the 

majority of these children are raised by extended family members.349

 In South Africa, children who have lost one or both parents are also 

traditionally cared for by the extended family. In addition, 17% of children 

with both parents alive are not resident with their biological parents 

but raised by extended family members and – sometimes – close family 

friends.350 There was an overall increase in the number of children, orphans 

and non-orphans, living in a household headed by a grandparent during 

the period 1993 – 2005. The majority of single orphaned children lived in 

such a household, rather than with their remaining parent. In 2005, 51% 

of double orphans lived in a grandparent-headed household and 40% in 

households headed by other relatives.351

 In general, children in Swaziland are more likely to live with extended family 

members than with both parents; in total, 34% of children are raised in a 

kinship care setting – irrespective of whether parents are still alive – and 

only 22% by both parents.352

 Kinship care in Uganda is often provided by elderly family members. Where 

the family income has been reduced, resources have to be augmented by 

the government.353

347 Rwanda Prime Minister’s Offi  ce in charge of Gender and Family Promotion 2008, 
pp. 33, 34.

348 UNICEF 2007, p. 10.
349 UNICEF 2008c, p. 6.
350 UNICEF 2008b, pp. 9, 20.
351 Ardington 2008, pp. 4, 14.
352 UNAIDS 2009c, p. 24.
353 UNCRC NGO Group, Uganda, 2005, p. 7.
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3.3.2 Foster care

Across sub-Saharan Africa, the term ‘foster care ’ is open to variable 

interpretation which diff ers from the defi nition provided by the UN 

Guidelines and the accepted use in the more industrialised countries 

(the legal placement of a child within a family other than its biological 

family354).355 In the latter, foster care is formal and in most cases temporary, 

carried out by non-family members. It includes emergency care for babies, 

transitional care – this is short-term care, provided by trained caregivers, 

during which a suitable and permanent care facility is found356 – and short-

term or medium-term care for children who are temporarily unable to 

remain in their own home situation. Foster care allows the time and the 

space to improve the home situation after which children may return to 

their parents.357

The biological parents usually retain parental authority.358 In comparison 

to kinship care, the quality of care provided by unrelated foster caregivers 

may be higher due to the fact that family members generally feel pressured 

to care for next of kin whereas unrelated carers do so voluntarily, out of a 

selfl ess motivation.359

 Informal foster care can be encountered in most countries on the African 

continent; it is often a permanent arrangement, provided by the extended 

family.  Although this type of foster care is de facto kinship care, in a number 

of countries there might be an important factor at play for kinship carers’ 

preference to be classifi ed as a foster parent. In some countries foster 

parents are eligible for grants or other forms of welfare; for instance, in 

order for a child to be eligible for a foster care grant – often higher than 

other grants360 – the caregiver must be identifi ed as a foster parent.361 For 

the purpose of this study foster care provided informally by extended family 

354 Williamson 2004, p 12.
355 Dunn & Parry-Williams 2008, p. 15.
356 Nott & Brisbane 2008, p. 11.
357 Cantwell 2005, p. 8.
358 Tolfree 2005, p. iv.
359 Tolfree 2006, p. 21.
360 In South Africa the Foster Care Grant is approximately three times higher than the 

Child Support Grant (Hall 2010, p. 107).
361 UNAIDS 2009c, p. 24.
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members, is categorised as informal foster care. The situation where a child 

is formally fostered by a family member is referred to as formal foster care 

or formal kinship care.362

 Formal foster care is not common practice in most sub-Saharan countries.363 

However, in a number of countries it has been successfully introduced as 

a form of alternative care both for younger children and for adolescents. 

Where foster care is not formalised by national law or in situations of 

informal foster care, the legal positions of foster parents and foster children 

remain unclear. As a result children’s rights may not be respected. Children 

in informal foster care settings are more at risk of abuse and exploitation 

through being put to work as domestic servants in exchange for care.364 By 

means of legal recognition of foster care, including a monitoring system, 

the rights of both parents and children enjoy a higher level of protection.

Foster care – when provided on a long-term basis – may de facto be very 

similar to adoption; however, de jure there is a major diff erence in that 

foster care does not alter the legal kinship status of the foster child.365

 In Malawi, foster care has not been formalised and fostering is not common 

practice.366

 Foster care provided by non-relatives is not common in Namibia. Informal 

kinship arrangements are known to have been formalised in order to 

secure grants for children in care; in 2008, 13,003 children received such 

a grant. Eligibility can only be obtained through a court order, following 

recommendation by a social worker.367 New legislation does not allow for 

foster care by extended family members; this form of care is categorised as 

kinship care (ut infra, chapter 5, paragraph 5.4.1).

 In Rwanda, before the 1994 genocide, foster care was not commonly practised 

and usually occurred informally. After the war, fostering became a frequently 

362 UNICEF/ISS 2004, p. 2.
363 Innocenti Insight 2006, p. 20.
364 Tolfree 2006, pp. 18, 19.
365 Innocenti Insight 2006, pp. 21, 34.
366 Dunn & Parry-Williams 2008, p. 15.
367 Namibia Ministry of Gender Equality and Child Welfare 2008, pp. 7, 8, 13.
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encountered phenomenon368 as a result of the active promotion of formal 

foster care by the government and NGOs.369 An estimated 93,000 children 

had been separated from their parents and large numbers of children 

had permanently lost their parents.370 Approximately 28,300 children are 

known to have been fostered within Rwanda; thousands of other children 

were temporarily fostered in neighbouring countries. In order to protect 

children’s best interests, national guidelines on formal fostering were 

composed and made available. It was found that formal fostering enjoyed 

a better chance of success when both parents and children were thoroughly 

prepared and monitoring by agencies responsible for placements was in 

place. Nonetheless, informal fostering still exists.

In Rwanda, foster care is considered to be a permanent arrangement, 

unless the biological family of a child can be traced, in which case family 

reunion may take place.371 More than a quarter of all Rwandan orphans are 

fostered.372

 Well before the 1991 – 2002 civil war, informal fostering occurred on a large 

scale in Sierra Leone. After the war, which deprived many children of their 

primary caregiver, the number of children informally fostered by family 

or community members increased.373 In comparison: formal foster care is 

relatively uncommon and was mainly evidenced in the post-war period.374 

The Ministry of Social Welfare, Gender and Children’s Aff airs (MSWGCA) 

is responsible for the overall supervision and monitoring of formal foster 

care; in practice, local Child Welfare Committees determine the suitability 

of potential foster parents and monitor foster placements.375

 In South Africa, foster care is encouraged as a form of alternative care for 

children who have lost one or both parents. The number of formal foster 

368 Thurman et al. 2008, p. 1558.
369 Innocenti Insight 2006, p. 20.
370 UNICEF 2001, p. 16.
371 Doná, Kalinganire & Muramutsa 2001, pp. 14 – 81.
372 Rwanda Prime Minister’s Offi  ce in charge of Gender and Family Promotion 2008, 

p. 33.
373 Gale 2008, p. 2.
374 Personal communication, UNICEF child protection specialist, Sierra Leone, 

12/11/2009.
375 Gale 2008, p. 4.
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care placements increased by more than 700% from 49,843 in the year 

2000 to 511.479 in 2009.376 Due to the subsequent increase in the workload 

of social workers, the social care system has become severely overstretched, 

resulting in children being placed in residential care in order to relieve 

demands on the system.377 The majority of foster placements, a total of 

91%, are with extended family members, such as grandmothers and aunts. 

Almost half of all fostered children are orphans and their care arrangements 

are long-term or permanent; the remaining 52% have one or both parents 

alive.378 Foster parents are eligible for a foster care grant for children in their 

care, which is signifi cantly higher than the ordinary child support grant. To 

obtain a foster care grant, a social worker has to assess the child in order to 

determine whether he is in need of alternative care, which decision is then 

subject to court approval. In 2007 a total of 449,009 foster care grants were 

paid out, the majority to related foster carers: 41% to grandmothers and 

30% to aunts.379 The availability of the foster care grant has resulted in many 

hitherto informal foster carers formalising their care arrangements.380

 South African law has provisions for so-called cluster foster care. The 

Children’s Amendment Bill stipulates this form of foster care to be:

“a scheme for providing for the reception of children in foster care in 

accordance with a foster care programme operated by –

(a) a social, religious or other non-governmental organisation; or

(b) a group of individuals, acting as caregivers of the children, and managed 

by a provincial department of social development or a designated child 

protection organisation”.381

This section, however, does not provide any further details with regard to 

the practical side of cluster foster care and as to what the contents and 

parameters are. An indication as to the interpretation of cluster foster 

care may be derived from a number of relevant sections of the Children’s 

Amendment Bill and the Children’s Act; this form of care “relates to the 

care of a child, and by persons who are not parents or guardians, and after 

376 Hall 2010, p. 108.
377 Meintjes et al. 2007, p. 70.
378 Sloth-Nielsen 2008b, p. 6.
379 Csáky 2009, p. 16.
380 Sloth-Nielsen 2008b, p. 7.
381 Section 3(d) South Africa Children’s Amendment Act 2007.
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placement by a children’s court”. In conjunction with the defi nition of a foster 

parent, which “includes an active member of an organisation operating a 

cluster foster care scheme and who has been assigned responsibility for the 

foster care of the child”, the concept of foster cluster care is perhaps gaining 

some clarity. An unambiguous defi nition is nonetheless not available and 

the notion of foster cluster care remains open to interpretation.382 It may be 

derived from the aforementioned descriptions that cluster foster care is a 

form of alternative care by means of which groups of children can be cared 

for in a family-like setting, while avoiding institutionalisation. Although 

data on cluster foster care is scarce, some examples of this form of care have 

been identifi ed, such as a private home in which a group of six children 

is being cared for by two designated foster parents and a site on which a 

number of foster homes is grouped together.383

 In Swaziland, foster care has been found to be relatively rare.384 In 2006, 

the government declared that the number of foster care placements was 

declining due to the untimely demise of extended family members, who 

had hitherto been responsible for most foster care placements.385

3.3.3 Residential care

Residential  care is temporary or long-term care provided on a 24-hour 

basis in a group-based setting, by remunerated adult staff ,386 in a building 

or buildings owned or provided by the implementing organisation.387 

Residential care facilities are also known as institutions or institutional 

care facilities, children’s homes, orphanages and care homes.388 Within the 

framework of this study, this form of care is referred to as residential care 

(facilities), institutional care (facilities) or institutions, which terms are 

used interchangeably.

382 Gallinetti & Sloth-Nielsen 2010, pp. 4 – 16.
383 Dunn & Parry-Williams 2008, pp. 63, 64.
384 Dunn & Parry-Williams 2008, p. 15.
385 UNCRC NGO Group, Swaziland, 2006, p. 3. 
386 Innocenti Insight 2006, p. 35.
387 Tolfree 2006, p. 32.
388 Pinheiro 2006, p. 175.
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Residential care facilities come in several forms and sizes and can be divided 

into dormitory-style institutions and household-style set-ups.

In dormitory-style settings a large number of children, from 20 to several 

100, are usually clustered in groups based on age. They share spaces and 

facilities for sleeping, eating and socialising; care is provided by – many 

diff erent – rotating care-workers.

In household-style settings, children from diff erent age groups, including 

groups of siblings, live together in a family-like unit where care is provided 

by a full-time housemother; the maximum number of children per unit 

is usually ten. These set-ups may be clustered into a so-called children’s 

village.389 The model of SOS Children’s Villages – care provided within a 

family setting by one or two adults, in buildings owned by the organisation, 

concentrated in villages – is an example of this form of residential care.390 

Residential care is usually provided on a long-term basis.391

As indicated above, the distinction between community-based group care 

and types of residential care is not always easily made. In practice, they may 

be very similar; in terms of legal aspects there are diff erences, though, such 

as the legal responsibility for a child and eligibility for welfare.

In Africa, institutional care facilities were a largely unknown phenomenon 

for most of the twentieth century. Children who had lost their parents would 

be absorbed by the extended family. However, when the HIV/AIDS pandemic, 

as well as armed confl ict and natural disasters led to an unforeseen increase 

in the number of children in need of alternative care, privately funded 

‘orphanages’ proliferated.392 In 2003, an estimated 34 million children under 

the age of 15 were living in an institution in sub-Saharan Africa.393 Due to 

the fact that most care institutions are unregistered, the accuracy of these 

estimates is debatable and it is unknown how many children currently reside 

in residential care facilities.394 In addition to the aforementioned factors, 

389 Meintjes et al. 2007, p. 29.
390 Tolfree 2006, p. 32.
391 Pinheiro 2006, p. 176.
392 Pinheiro 2006, p. 184.
393 Dunn, Jareg & Webb 2003, p. 16.
394 UNICEF 2009a, p. 19.
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the impoverishment of a substantial part of the population increased. In 

most sub-Saharan countries residential care has provided a ‘solution’ and 

it has become an acceptable alternative to parental care for non-orphans in 

situations of poverty: the majority of children living in residential care still 

have one or both parents alive.395 The overriding reason for children being 

placed in this type of care is poverty and parents’ attempts to ensure access 

to education and food for their children.396

 Although materially their upbringing may in certain cases be better than 

in the home-situation, it is widely documented and acknowledged that for 

most children residential care is harmful, with adverse eff ects on health and 

well-being, causing long-term or permanent damage.397 Many institutions 

fail to meet the minimum standards of care, mainly due to inadequate 

carer-to-child ratios and the absence of individual attention and love for a 

child from a parental fi gure.398 Residential care facilities run by faith-based 

organisations mainly provide care through volunteers, who more often than 

not have no training in working with (traumatised) children and who leave 

after a short period of time, ranging from a number of weeks to a year.399 

Under these circumstances, it is virtually impossible for attachments to be 

formed between a child and a main caregiver. As a result, children are at 

risk of developing long-term psychological problems; when placed in an 

institution, younger children are more likely to be aff ected by the placement 

and the damage to their development likely to be more serious.400

Children who are raised in institutional care facilities tend to lack the 

experience and psychosocial skills needed to integrate into society on 

reaching adulthood. Additionally, children may experience learning 

diffi  culties, long-term or permanent developmental impairment and 

medical problems.401 The separation from parents and siblings may cause 

behavioural problems in children402 and their physical condition may suff er 

395 Csáky 2009, p. 1.
396 Williamson 2004, p. 13.
397 Tolfree 2005, p. 4.
398 Csáky 2009, p. 10.
399 Delap 2009, p. 22.
400 Williamson 2004, p. 21.
401 Innocenti Insight 2006, p. 36.
402 Csáky 2009, p. 7.
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while living in an institution due to the fact that they are sometimes left 

in a state of total inactivity for years, without adequate opportunities for 

mobility, resulting in the underdevelopment of muscles and spine. In some 

cases, privation of suffi  cient adult contact results in children resorting to 

self-harm.403 In addition, children are not able to build and rely on social 

connections; the lack of a social safety net leads to an increased long-term 

vulnerability.404 

In practice, institutional care often becomes a long-term or permanent 

solution,405 increasing the risk of the aforementioned detrimental eff ects 

on children. It is worth noting though, that even short-term residential 

experiences, for example while awaiting another care solution, may 

cause serious developmental delays, especially in infants and very young 

children.406

Although exact fi gures are not available, evidence suggests that children 

living in residential care are extremely vulnerable to violence and abuse 

by staff  members,407 such as humiliation, beatings, torture, rape, isolation, 

restraints and harassment. Few staff  members have been trained in child 

care, child development or children’s rights and therefore staff  may resort – 

under often stressful circumstances – to violence in an attempt to maintain 

order and discipline. Violence and abuse in non-registered institutions 

which are not being monitored, often remains undetected for years and 

perpetrators are rarely held accountable for their deeds.408

Amongst others, the following rights are especially at risk of being violated 

when children are cared for in institutions:

• Article 2 CRC (non-discrimination): children living in residential care 

facilities are often segregated from the community and are frequently 

stigmatised and discriminated against.

403 Pinheiro 2006, p. 190.
404 Williamson 2004, p. 21.
405 Cantwell 2005, p. 13.
406 Innocenti Insight 2006, p. 37.
407 Csáky 2009, p. 7.
408 Pinheiro 2006, pp. 175 – 182.
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• Article 3 CRC (best interests of the child): most children are placed in 

institutional care due to family poverty; the best interests of the child is 

not the primary consideration.

• Article 8 CRC (preservation of identity): family ties, both with the 

immediate family and with the extended family, often deteriorate 

during the child’s stay in an institution.

• Article 9 CRC (separation from parents): as most children living in 

residential care have at least one remaining parent, placement in such a 

facility violates their right to live with or to maintain contact with their 

parents.

• Article 19 CRC (protection from abuse and neglect): abuse of children 

in residential care occurs regularly; children usually do not receive 

individual attention and care.

• Article 25 CRC (review of treatment in care): many residential care 

facilities are not monitored, especially those that have remained 

unregistered, and review of the care provided does not occur.

• Article 31 CRC (leisure, recreation and cultural activities): in many 

institutions there are few or no opportunities for purposeful activities 

for children.

• Article 34 CRC (sexual exploitation and abuse): some of the abuse taking 

place in institutions is known to be of a sexual nature.409

Institutions are usually funded and run by NGOs, faith-based organisations, 

private enterprises and individuals; in some cases facilities are fi nanced 

and operated by governments.410 Institutional care is considered to be the 

most expensive form of alternative care, the cost of residential care being 

between 5 – 20 times higher than other forms of care, such as foster care or 

kinship care.411

Generally speaking, the following factors are regarded as the main reasons 

for residential care to be deemed an inappropriate care solution and to 

acknowledge this form of alternative care to be a measure of last resort:

409 Tolfree 2003, pp. 8, 9.
410 Csáky 2009, p. 3.
411 Innocenti Insight 2006, p. 36.
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• no continuity of care, due to high staff  turnover rates; 

• a lack of adequate care, due to high child-to-carer ratios and untrained 

staff ;

• inadequate psychological care;

• an increased risk of physical and mental health problems;

• an increased vulnerability to violence and abuse;

• an absence of after care, resulting in problematic reintegration into 

society on reaching adulthood;

• a lack of standards for institutional care and of monitoring systems;

• high costs in comparison to family-based care.412

Another risk faced by children in residential care is (illegal) intercountry 

adoption or child traffi  cking. Intercountry adoption  is a relatively new 

form of alternative care which notably started during and after World 

War II when children from countries under siege were sent to safe and less 

aff ected regions in other parts of the world.413 In more recent years, the 

most popular countries from which children are adopted are China and 

Russia, while adoption from certain African countries is on the increase. 

The majority of children who are placed with adoptive parents in another 

country is younger than fi ve years old.414 Although children may be adopted 

from an institution or directly from their biological parents, data shows that 

most children in the intercountry adoption system are not adopted from a 

residential care facility; for instance, in Swaziland less than 3% of children 

who are adopted by foreigners originate from an institution.415 While many 

children living in institutions are older than fi ve and may be traumatised, 

sick or disabled, potential adoptive parents wish to adopt healthy babies 

without any ‘baggage’ and those are usually not to be found in residential 

care. Intercountry adoption has become an industry which is driven by 

fi nancial gain and the perception that a child is a commodity rather than 

a human being.416 Notwithstanding the low percentages of intercountry 

adoptions from residential care facilities, children living in institutions – 

especially those under the age of fi ve – are at a higher risk of being drawn 

412 UNICEF 2006a, p. 20.
413 UN DESA ST/ESA/SER.A/292 2009, p. 18.
414 UN DESA ST/ESA/SER.A/292 2009, pp. 82, 91.
415 UN DESA ST/ESA/SER.A/292 2009, pp. 120, 121.
416 Graff  2008, pp. 1, 2.



Chapter 3128

into the intercountry adoption industry than children living in a family-

based care setting.

 Following the 1984 – 1985 drought, in a concerted eff ort to fi nd a solution 

for the large numbers of children deprived of parental care, residential 

care facilities proliferated in Ethiopia. Although government policy has 

been aimed at deinstitutionalisation since 1986, NGOs and faith-based 

organisations have continued to operate institutions and even start 

new facilities.417 The majority of residential care facilities is owned and 

run by NGOs, while a small percentage is operated by the government.418 

Monitoring and evaluation systems on national level are not in place and 

regional bodies lack the capacity to carry out active monitoring.419

 In 2010, Kenya counted 830 Charitable Children’s Institutions (CCIs).420 These 

are residential care facilities (“a home or institution”) which have been 

approved by the National Council for Children Services to provide, inter 

alia, care and protection for children. These institutions have to operate 

according to the 2005 Charitable Children’s Institutions Regulations which 

contain standards for residential care.421

 In Malawi, regulations for residential care facilities do exist; these

regulations, however, are generally unknown within institutions.

Monitoring activities have been started up, but are not yet carried out on 

a regular basis.422 Where alternative care is provided by NGOs, it usually 

concerns institutional care; data on how many institutions operate in 

Malawi and the number of children living in them is not available.423 

The Malawian government views institutional care as a measure of last 

resort.424

417 FHI 2010a, pp. 24, 25.
418 FHI 2010a, p. 31.
419 FHI 2010a, p. 44.
420 <http://www.gender.go.ke/index.php/About-Us/mission-vision-functions.html>, 

accessed on 24/11/2010.
421 <http://www.gender.go.ke/index.php/Divisions/charitable-childrens-institutions.

html>, accessed on 24/11/2010.
422 Dunn & Parry-Williams 2008, p. 12.
423 Personal communication, UNICEF child protection specialist, Malawi, 03/12/2009.
424 UNCRC NGO Group, Malawi, 2009, p. 5.
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 In Namibia, the number of residential care facilities increased from 9 in 

the year 2002 to 42 in 2008; half of these facilities are registered, while just 

1 is government-operated. A total of 1,008 children are known to be living 

in 36 of the institutions; data from the other facilities are not available. 

Reasons for admission are the death of the main caregiver, abandonment, 

neglect and abuse. In registered institutions, the majority of children are 

placed by court order. A small percentage of care facilities aim to reunite 

children with (extended) family members, while in most facilities children 

remain until they are able to live independently. In the majority (all but 

one) of residential institutions the accommodation is adequate. The 

experience and level of training of staff  ranges from untrained carers and 

volunteers to adequately trained and experienced caregivers. The carer-to-

child ratio is generally very high. The majority of children of school-going 

age are enrolled in the educational system. In general, children’s health is 

found to be good. Registered care facilities receive grants or allowances for 

children’s maintenance, while unregistered facilities are funded by NGOs 

and international donors.425

 Most institutions in Rwanda were founded after the 1994 genocide, leading 

to a staggering 12,705 children living in residential care facilities, also known 

as unaccompanied children centres. Since 1996, government policy has 

been geared towards deinstitutionalisation and no new offi  cial residential 

care facilities have been established. By 2002 reunion of most children and 

their (extended) family had taken place and the number of children living 

in institutional care had diminished to 3,475; the majority of these children 

live in institutions due to socio-economic diffi  culties.426 Parents are known 

to have placed their children in institutions in order for them to receive 

better care than the care they, the parents, have to off er.427

 In Sierra Leone, residential care facilities are operated and funded by NGOs, 

donor organisations and individuals, not by the government. In December 

2007, 1,871 children offi  cially had their residence in an institution. Research 

carried out in the period 2007 – 2008 identifi ed 48 institutions, the majority 

425 Namibia Ministry of Gender Equality and Child Welfare 2008, pp. 14 – 18.
426 UNICEF 2002, pp. 11 – 21.
427 Thurman et al. 2008, p. 1558.
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situated in the western part of the country;428 the number of unlicensed 

institutions is estimated to be considerably higher.429 It is government 

policy to encourage residential care facilities to reunite children with their 

families or to place them with a foster family.430

Over half of these registered institutions emerged during the 1991 – 2001 

war, when a large number of children lost their parents or were separated 

from them; 19 care facilities were established during the post-war era. All 

institutions are registered with the Ministry of Social Welfare, Gender and 

Children’s Aff airs or another government authority, although generally not 

as child care institutions. As a result, the government is unable to enforce 

the use of the national guidelines for residential care and most facilities 

utilise internally developed guidelines and standards.431

The majority of institutions in Sierra Leone provide long-term care, while 

short-term and community-based group care are provided by a small 

percentage of facilities. The number of staff  and their level of training diff er 

signifi cantly: whereas some institutions rely mainly on untrained volunteers 

and/or have high child-to-carer ratios, others employ a suffi  cient number of 

experienced and trained child carers, social workers and teachers. In two-

thirds of institutions children receive three meals a day; the remainder 

serve two meals, with the exception of one institution where children have 

only one meal per day. The majority of residences maintain satisfactory to 

very good hygiene standards and provide adequate toilet and bathroom 

provisions. Although the state of the buildings is generally good, children 

sleep in overcrowded bedrooms with little space for personal belongings 

or activity. In 96% of care facilities children sleep in bunk beds with foam 

mattresses, each child having its own mattress; in the other institutions 

children sleep on mats on the fl oor. Only a small percentage of children 

living in residential care are below the age of 6; 46% of children fall in the 

age group 6 – 11 and 46% in the category 12 – 18.432

428 UNICEF 2008c, pp. 14 – 28.
429 Gale 2008, p. 4.
430 UNCRC NGO Group, Sierra Leone, 2008, p. 5.
431 UNICEF 2008c, pp. 17 – 20.
432 UNICEF 2008c, pp. 21 – 30.
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Although formally children can only be placed in residential care by court 

order, the majority of admissions are performed by staff , while others are 

admitted by parents or family; standard procedures for the admission 

of children are rare. Factors playing a role in children being placed in 

institutions are: death of the primary caregiver (30%), abandonment 

(8%) and neglect or abuse (5%). Although 43% of children are known to be 

orphans and 36% of children have lost one parent, poverty is the overriding 

factor for children’s admission.

Only a small percentage of institutions keep adequate documentation, 

such as admission, case review and monitoring forms, of each child.

The overall health situation of children is good and those requiring medical 

attention are seen to receive treatment in hospitals or community health 

centres.

All but 1% of school age children are enrolled in the educational system and 

education enjoys a reasonable degree of prominence. In addition, children 

are given suffi  cient time for play and leisure.433

In 90% of residential institutions in Sierra Leone no policy exists on the length 

of stay and most children live in institutions until they reach adulthood and 

are able to live independently; care-leaver programmes are not available. 

Some children become institutionalised and remain in the establishment 

after reaching adulthood. Most residential care facilities are not monitored 

by the Ministry of Social Welfare, Gender and Children’s Aff airs, due to 

insuffi  cient human resources and the fact that facilities are situated in 

remote areas which are not easily accessible. In addition, a number of 

institutions have moved without notifi cation to the authorities and are 

therefore diffi  cult to trace. Monitoring visits that were carried out appear 

not to have had much eff ect in terms of recommended improvements.434

 In South Africa, an estimated 1.3% of all children in the age group 0 – 14 live 

in institutional care; this number is made up of both orphans and non-

orphans.435 Although residential care facilities have to be registered with 

the Department of Social Development, many so-called children’s homes 

433 UNICEF 2008c, pp. 33 – 39.
434 UNICEF 2008c, pp. 40 – 42.
435 Ardington 2008, p. 12.
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do not comply with this legislative requirement and operate illegally and 

are subsequently unmonitored. For this reason, accurate statistical data on 

residential care is not available. In 2007, the number of registered residential 

care facilities stood at 193.436

The majority of children living in residential care fall into the age category 

6 – 18; however, some 30% of children are below the age of 6. Between 

80 – 90% of children have at least one remaining parent; in 15% of cases 

both parents are known to be alive. The main reasons for children living in 

residential care are: abuse, neglect and abandonment, with poverty and 

HIV/AIDS as underlying causes. Most residential care institutions house 11 – 

60 children. There is a wide range of residential care settings, from converted 

shipping containers and corrugated iron shacks to residential cottages 

or brick buildings with extensive facilities such as pre-schools, clinics and 

swimming pools. In non-registered institutions only 18% of care workers 

are known to have received a form of child-care training, as opposed to 

some 80% in registered facilities. In 87% of registered care facilities children 

have access to a social worker, as opposed to 18% of children in unregistered 

care facilities. In the main, registered facilities receive funding from the 

government, whereas unregistered care facilities usually do not receive any 

such funding. Their source of income includes donations from individuals, 

companies, charities, NGOs and churches.437

Most children living in institutional care receive long-term care and remain 

in these care facilities for a period of more than two years. Children placed 

in unregistered facilities are more likely to remain in these settings than 

children in registered homes. In registered institutions 77% of children are 

placed by a social worker and 4% by the police; in unregistered facilities 

28% are placed there by a social worker – usually when there is no place 

available in a registered facility – and 40% by caregivers or a relative.438

436 Meintjes et al. 2007, pp. 5, 16.
437 Meintjes et al. 2007, pp. 19 – 54.
438 Meintjes et al. 2007, pp. 58 – 72.
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 In Swaziland, there are no national standards or rules with regard to 

institutional care facilities. A monitoring system is not in place.439

 In 1991, the government of Uganda embarked on a process of moving away 

from residential care towards community-based care. Due to the civil war and 

the impact of HIV/AIDS, however, the need for alternative care for children 

increased, leading to an expansion of the number of institutions.440

Conclusions

This chapter has looked at the concept of alternative care for children 

without parental care and at diff erent existing forms of alternative care 

in nine African countries. Despite the dearth of relevant data, a realistic 

portrayal of various aspects of alternative care situations in these countries 

has been presented.

The need for alternative care occurs when adequate parental care is lacking 

or when a child is deprived of care altogether. The chief agent leading to the 

need for alternative care is the loss of parents, the main cause for this being 

poverty and its related ills. Other major factors resulting in children being 

left without parental care are man-made and natural disasters, as well as 

chronic illnesses.

Sub-Saharan Africa is most heavily aff ected by the HIV/AIDS pandemic and 

the majority of all AIDS-related deaths occur in this region. This disease 

usually confi nes parents to their sickbed for an extensive period of time 

during which parental care diminishes progressively to the point where 

children should be regarded as being without (adequate) parental care.

Children deprived of parental care are amongst the most vulnerable, 

many of their rights frequently being violated. According to the CRC and 

the ACRWC, States have an obligation to provide children with alternative 

care when parents are – temporarily or permanently – incapable of doing 

439 Dunn & Parry-Williams 2008, p. 12.
440 Tolfree 2005, p. 5.
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so; alternative care is regarded as the love and the physical, material, 

emotional, social, educational and spiritual care for a child, not provided 

by the biological or adoptive parents. Despite this obligation, millions of 

children in sub-Saharan Africa remain without adequate parental care.

The UN Guidelines are a tool off ering guidance in augmenting the 

implementation of the CRC and other relevant international instruments. 

At this stage, it is too early to assess the true value of the Guidelines; 

indications are that various countries have been utilising them in drawing 

up national standards or have expressed interest in doing so.

The UN Guidelines distinguish and elaborate on three main forms 

of alternative care, namely kinship care, foster care and institutional 

care. Other types of care recognised are family-like care arrangements, 

independent living arrangements and child-headed households. There 

is not always a clear-cut distinction between forms of care; furthermore, 

regional understanding of certain concepts may diff er from universally 

accepted defi nitions.

Kinship care is the most prevalent form of alternative care in all of the nine 

focus countries as well as in sub-Saharan Africa as a whole. In the main, 

children without parental care are absorbed into the extended family, 

generally cared for informally. This form of care is also provided on a large 

scale to children who still have one or both parents alive; in some countries, 

being raised by extended family members is more common than growing 

up in the nuclear family.

Kinship care is considered to be the type of care that best serves the interests 

of children. The advantages are manifold: most importantly, kinship care is 

family-based care, the family being universally recognised as the natural 

environment for a child to grow up in. Extended family members are 

usually known to the child and family values are often alike. When the 

family resides in the same region as the child, kinship care off ers the child 

the opportunity to remain in his natural habitat.

Along with positive characteristics, there are disadvantages to kinship 

care. First of all, due to the fact that this form of care is mostly informal 
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and unregistered, the suitability of family caregivers is not assessed. Family 

members may feel morally obliged to take on the responsibility of care, but 

are incapable of loving and nurturing the child; in these situations a child 

will almost certainly feel ‘unwanted’, in which case kinship care is not the 

most suitable form of alternative care. In addition, monitoring and review 

of care is nonexistent. The quality of care is therefore not safeguarded.

Furthermore, the best interests of the child are not considered in a decision 

on which form of care is most suitable for that child as kinship care is often 

the only option available.

Kinship caregivers may display favouritism towards their biological children, 

especially when the household’s resources are insuffi  cient to provide all 

children an equal level of care. This may lead to biological children receiving 

more or better quality food, better education and better healthcare.

It is generally accepted that it is in the best interests of children for them 

to grow up with their siblings. However, in kinship care, siblings may 

be divided over diff erent households when the maximum capacity for 

absorbing children has been reached.

Another disadvantage might be the violation of the child’s inheritance 

rights when parental property ‘disappears’ into the assets of the extended 

family.

It may be concluded that kinship care is a form of care that has many positive 

aspects and that has the potential to serve the best interests of children. 

However, the negative aspects will have to be given due consideration and 

States should invest in a monitoring system as well as in fi nancial and other 

support for kinship caregivers.

Various African countries consider foster care to be another term for kinship 

care, whereas the industrial countries of the West understand foster care to 

be formal care, provided by caregivers who are unrelated to the child in 

question; in some countries – the Netherlands, for example – foster care 

includes both. The concept of non-kinship foster care is not common in most 

of the countries central to this study. Nonetheless, Rwanda implemented 

this form of care successfully after the 1994 genocide. In South Africa kinship 

carers are encouraged to formalise care arrangements; consequently, these 

care arrangements are converted into foster care. There are also countries – 
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as will be the case under Namibia’s new legislation – where kinship carers 

are not allowed to become formal foster carers.

The main advantage of foster care is that it is care provided in a family 

environment. As most foster care arrangements are formal, a certain degree 

of monitoring is expected to take place. In comparison with kinship care, 

there are more drawbacks to foster care. Firstly, the latter does not provide 

a child with the same family values and caregivers are usually not known 

to the child beforehand. In addition, there is a stronger chance of the child 

being removed from his own community. Furthermore, the aforementioned 

issues of favouritism, the violation of inheritance rights and the separation 

of siblings also occur in foster care settings.

On the basis of the arguments put forward in this chapter it may be 

concluded that for many children foster care may well be an option which 

best serves their interests. It is beyond doubt a form of care that should be 

made available by States.

Various risks for children growing up in institutional care have been 

addressed in this chapter, such as the infringement of children’s right to 

live with their parents and the right to protection from abuse and neglect.

Residential care is seen in all nine focus countries. Although tens of millions 

of children are estimated to reside in institutional care facilities in sub-

Saharan Africa, most institutions operate on an unregistered basis and the 

circumstances in which the majority of children live is unknown. Nearly 

all children in residential care have at least one remaining parent, their 

placement mainly being the result of poverty. The advantage of this form of 

care is that larger groups of children can be provided with care, for example 

in cases of natural disaster. The disadvantages, however, far outweigh 

the benefi ts, primary of which is the fact that children do not grow up in 

a family environment and are mostly cared for by diff erent carers on a 

rotational basis, preventing them from forming a personal bond with a 

parental fi gure. Other disadvantages range from high carer-to-child ratios 

and estrangement from society to an increased vulnerability to systemic 

abuse and permanent physical or behavioural problems. The relatively high 

cost of institutional care is another important factor for this form of care to 

be categorised as least favourable.
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Residential care may have the form of family-like settings, such as children’s 

villages or clusters of household-style units. In these situations a number 

of disadvantages are eliminated; children are raised in an environment 

which resembles a family, caregivers are not rotated as frequently and the 

carer-to-child ratio is lower. In practice, this form of institutional care bears 

a strong resemblance to cluster-foster care; there may be diff erences with 

regard to guardianship. 

On the basis of the above considerations, residential care may be regarded 

as less favourable in comparison to kinship care and foster care. However, 

it is the author’s opinion that the advantages of residential care – 

particularly in emergency situations as well as in the form of household-

style settings, provided that children receive adequate care – should not be 

underestimated.

In relation to all forms of alternative care, improvements can be achieved 

when adequate monitoring and review mechanisms are established. In this 

regard, accurate birth registration – which is still lacking in many parts of 

sub-Saharan Africa – as well as an ongoing registration of children’s factual 

residence are factors that deserve urgent attention. Child-carers should be 

screened on suitability and receive training and support where necessary. 

Last but not least, suffi  cient fi nancial resources should be allocated 

to the provision of alternative care for children; governments have to 

accept responsibility for children without adequate parental care and act 

accordingly.

Chapter 5 focuses on the national rules and regulations governing 

alternative care in the nine countries central to this study. It will become 

clear that in some countries adequate laws and standards exist, by means 

of which numerous of the aforementioned disadvantages may be improved 

or eliminated. The often inadequate implementation of these regulations, 

however, results in situations as described in this chapter.



4

Child-headed households

Introduction

In sub-Saharan Africa, alternative care is found to be increasingly provided 

not solely by adults – primarily members of the extended family – but 

also by children, a phenomenon which has come to be known as child-

headed households.441 A child-headed household is one in which a child 

has taken on the majority of parental responsibilities, including – in some 

cases – care for an incapacitated adult caregiver, during a longer period 

of time. Childhood   is regarded as a period in which children “learn, build 

character, acquire necessary social and technical skills and fi nally mature 

into adulthood”.442 Despite the fact that caring for siblings and carrying 

out housework may – to a certain extent – be considered an integral part 

of childhood, the responsibilities of child heads are signifi cantly further-

reaching: a child heading a family is in charge of taking the greater part of 

day-to-day decisions, in addition to being the decision-maker in important 

matters concerning the household. Additionally, the onus of providing 

necessary material and immaterial support is on the child head. In other 

words: in a child-headed household the role of the principal caregiver has 

been transferred to a child.

As discussed in chapter 2, the CRC Committee categorises children living 

in child-headed households as vulnerable, urging States to provide the 

necessary legal, economic and social protection. Governments should 

441 Cantwell 2005, p. 8.
442 Kaime 2009, p. 17.
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ensure that these children have access to shelter, health and social services, 

education and inheritance.443

Although the emergence of child-headed households is known to have 

started in the early 1980s,444 scant research has been carried out into the 

causes, extent, nature and circumstances of this phenomenon.445 When 

information is available, it is often based on small-scale research projects 

and on anecdotal evidence.446 The CRC does not defi ne child-headed 

households, nor do any of the other documents discussed in chapter 2, 

although the 2009 UN Guidelines do refer to these households, describing 

them as “siblings who have lost their parents or caregivers and choose to 

remain together in their household” whereby the eldest sibling acts as head 

of the household.447 As a result, various defi nitions are in use for similar 

situations and, vice versa, dissimilar situations are categorised under the 

same term.448 In order to discuss the topic of child-headed households 

accurately and eff ectively and to aid comparison of research results of 

future studies, formulation and deployment of a defi nitive and universal 

description of child-headed households is essential.

In paragraph 4.1, a number of relevant studies on child-headed households 

in sub-Saharan Africa will be discussed. In paragraph 4.2, a universal 

defi nition of child-headed households shall be proposed, drawing on the 

texts of various concepts which are currently in use, as well as on the factual 

situation of children in child-headed households as described in paragraph 

4.1. Paragraph 4.3 discusses the categorisation of child-headed households 

as a form of alternative care.

This chapter draws on research conducted in sub-Saharan Africa in its 

entirety and more specifi cally the countries highlighted in the previous 

chapters. In cases where the aforementioned studies focus on a district, 

a designated region or a particular country, these studies should also 

443 UN Committee on the Rights of the Child, CRC/GC/2003/5, 2003, para 31.
444 Dalen, Nakitende & Musisi 2009, p. 2.
445 Meintjes et al. 2010, p. 41.
446 Bequele 2007, p. 6.
447 Paragraph 37 UN Guidelines.
448 Innocenti Insight 2006, p. 16.
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be regarded as microcosms from which more general knowledge about 

child-headed households may be generated. In this chapter, the following 

elements will be distinguished where possible: causes and prevalence of the 

formation of child-headed households, constitution of these households, 

type of housing and household income, as well as issues concerning 

education and health and a number of related problems faced by these 

children. Data is not available on all these aspects from every country.

4.1 Causes, extent, nature and circumstances of 
child-headed households

It is widely acknowledged that children living in child-headed households 

are extremely vulnerable: they are confronted with a multitude of diffi  culties 

in their everyday lives, principal of these being a lack of adult care and 

protection. Other – generally related – problems are: poverty, poor housing, 

child labour, exploitation, failure at school, lack of adequate medical care, 

psychological problems, stunted growth and hunger, discrimination and 

early marriage.  In the main, children who lose and remain deprived of 

parental care encounter a serious disruption of their childhood.449 Children 

heading households spend most of their time on caregiver activities, such 

as child care, household management and the generation of income.450 

Not being able to rely on adult care, guidance and protection distinguishes 

children living in child-headed households from children receiving 

alternative parental care as discussed in chapter 3.451

4.1.1 Underlying causes of the formation of child-headed 

households

 Countries strongly aff ected by AIDS-related deaths have witnessed the 

emergence of child-headed households452 and HIV/AIDS is regarded as a 

major factor leading to the establishment of and the increase in the number 

449 Nelson Mandela Children’s Fund 2001, p. 14.
450 Evans 2010, pp. 8 – 10. 
451 Bequele 2007, p. 3.
452 Pinheiro 2006, p. 50.
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of these households in sub-Saharan Africa, causing as it does initially an 

increase in the number of single orphans, followed by a rise in the rate of 

double orphans.453

Another frequently cited leading agent for children living in child-headed 

households is poverty and the concomitant inability of the extended family 

to cope with the care for children in need of care.454 The vast majority of 

children orphaned by HIV/AIDS are cared for by extended family members 

or by the community, without any governmental support. However, when 

these family members themselves are aff ected by HIV/AIDS and poverty, 

it becomes extremely diffi  cult – if not impossible – to cope with the extra 

care for one or more children.455 The traditional social safety net, in which 

children without parental care are absorbed into the extended family, has 

been eroded by the increasing number of parental deaths456 and in most 

countries this social institution is no longer able to cope.457 In addition, the 

stigma attached to HIV/AIDS often transfers from parents to their children 

and in some cases the children themselves might be infected; as a result, 

these children are not welcome in the extended family.458

The third important reason given for the formation of child-headed 

households is that children choose to remain together despite the lack of 

adult support, the primary motivations being that they do not want to 

be separated from their siblings, they wish to protect their late parents’ 

property, out of fear of being exploited or ill-treated by their potential 

carers and a promise to a dying parent to keep the family together.459

Although the aforementioned factors indubitably are contributory to the 

formation and existence of child-headed households, the actual and prime 

cause is that currently there are no suffi  cient and suitable alternative care 

options available in sub-Saharan Africa (see in this regard chapter 3).460 In a 

453 MacLellan 2005, p. 3.
454 Plan Finland 2005, p. 1.
455 Innocenti Insight 2006, pp. 10, 19.
456 Ardington 2008, p. 2.
457 Nelson Mandela Children’s Fund 2001, p 37.
458 MacLellan 2005, p. 5.
459 Bequele 2007, pp. 2 – 4.
460 Innocenti Insight 2006, p. 17.
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number of the focus countries, care facilities such as institutions, have been 

found to be insuffi  cient in number and fi lled beyond capacity, a situation 

which leaves children with no choice but to remain in a child-headed 

household.461 In chapter 3 the most prevalent forms of alternative care were 

discussed. Notwithstanding the fact that States hold responsibility for the 

provision of alternative parental care, this care is primarily provided by 

the extended family, without or with limited governmental support. When 

kinship care is not an option, the community may lend a helping hand 

and provide some form of – mostly – material support, such as food and 

clothing. In these situations, however, there is no adult caregiver present in 

the household. The impression of States shifting the burden of alternative 

care onto the extended family, the community and eventually onto siblings, 

is therefore inescapable.

4.1.2 Prevalence of child-headed households

 Due to the dearth of accurate survey data and the use of varying defi nitions, 

the number of children living in child-headed households can only be roughly 

estimated.462 Offi  cial fi gures are relatively low; however, these estimates 

frequently relate to child-only households 463 and do not include households 

in which one or more adults are present who are unable to provide parental 

care, usually as a result of chronic illness.464 The aforementioned estimates 

imply that a total of 0.5% of all households in sub-Saharan Africa are headed 

by a child.465 Other estimates are much higher, but have not been found 

to be verifi able.466 Further complicating factors are the fact that child-

headed households are generally diffi  cult to identify, for reasons outlined 

previously.

461 Horsten 2005, p. 11.
462 Cantwell & Holzscheiter 2009, p. 11.
463 Child-only household: a household in which all members are below the age of 18 and 

where no adult is present.
464 Monasch & Boerma 2004, p. 65.
465 Innocenti Insight 2006, p. 16.
466 Mbugua 2007, p. 6.
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The following data have become available:

• With an estimated 77,000, Ethiopia has one of the highest numbers of 

child-headed households in sub-Saharan Africa.467

• A 1997 study carried out amongst 1,101 households in Kenya revealed 

that in 5.2% of families no caregiver was present and that the household 

was headed by a child.468

• Despite the fact that in Malawi orphaned children are acknowledged as 

needing alternative care provided by an adult, and that child-headed 

households are considered to be an unsuitable living-arrangement 

for children,469 nationwide the number of children living in such 

arrangements is known to be growing on a daily basis.470

• In Namibia, child-headed households have become more common since 

2006;471 research indicates that approximately 2% of households are 

headed by a child.472

• Estimates in Rwanda put child-headed households at 13% of all 

households.473 As early as 2003, child-headed households were common 

in many parts of the Rwandan society.474

• The existence of child-headed households is acknowledged in Sierra 

Leone. However, relevant data on the number of children living in this 

type of family-unit are not available and child-headed households are 

not monitored in any way.475

• Research in South Africa identifi ed more than 248,000 child-headed 

households in 2001.476 Figures from the 2008 South African General 

Household Survey show that 100,000 children were living in a 

household headed by a child, refl ecting 0.5% of all children and 0.6% of 

all households. However, these numbers are purely a refl ection of child-

467 Lynch, Radeny & Bunkers 2009, p. 5.
468 Ayieko 1997, p. 11.
469 Mann 2002, p. 52.
470 Personal communication, UNICEF child protection specialist, Malawi, 03/12/2009.
471 UNICEF 2006b, p. 25.
472 Ruiz-Casares 2007, p. 151.
473 Bequele 2007, pp. 2 – 4.
474 Rwanda National Policy for Orphans and Vulnerable Children 2003, p. 8.
475 Personal communication, UNICEF child protection specialist, Sierra Leone, 

12/11/2009.
476 Skweyiya 2006, p. 4.
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only households and should be treated with considerable caution as the 

range of the survey is very narrow.477

• The community in Swaziland was called upon to participate in an 

assessment to determine the situation of children without parental care 

in 2002; through this method 10,664 children were identifi ed as living in 

a child-headed household.478 In the National Plan of Action 2006 – 2010 

an increase in children living without parents is noted.479 Nationwide 

estimates for the year 2009 show that 15% of households were headed 

by children who had lost either one or both parents.480

• Recent estimates on the number of child-headed households in Uganda 

indicate that slightly less than 1% of households are headed by a child, 

while it is acknowledged that these numbers are on the rise.481

 The variance in prevalence in these studies indicates that accurate 

numbers cannot be determined and that further research is needed to 

reach a more realistic estimation. The main obstacle lies in the fact that, to 

date, no consensus has been reached on the defi nition of the child-headed 

household. Secondly, child-headed families may be ‘hidden’ because the role 

of a child as head remains concealed, the denial of the existence of child-

headed households by community members or local authorities forming a 

contributory factor.482 Furthermore, they may not be identifi ed in household 

surveys due to the fact that in most cases adults are required to fi ll out 

the questionnaires for such surveys.483 Additionally, a distinction should be 

made between a head of a family de jure, such as an incapacitated adult 

or a migrant worker and a head of a family de facto, such as a child who 

carries the responsibility for running the household, taking the majority 

of important decisions, caring for members of the household and raising 

younger members.

477 Meintjes 2010, pp. 1, 2.
478 Innocenti Insight 2006, p. 25.
479 Swaziland National Plan of Action for OVC 2006 – 2010, p. 15.
480 Amnesty International 2010, p. 310.
481 Dalen, Nakitende & Musisi 2009, p. 2.
482 Personal communication, Director residential care facilities, Namibia, 28/04/2009.
483 Monasch & Boerma 2004, p. 65.
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When adopting a broader frame of reference, utilising wider criteria in 

terms of defi nition and identifi cation, numbers of child-headed households 

are expected to be signifi cantly higher.

 Although actual fi gures are not given, in the Concluding Observations of 

most countries central to this study, the CRC Committee reveals details on 

the subject of child-headed households, which suggest that the problem is 

more widespread than some studies purport it to be.

 In its 2006 Concluding Observations on Ethiopia, the CRC Committee 

notes with deep concern the impact of extreme poverty and the high rate 

of HIV/AIDS on children and the urgent need for adequate alternative 

care. The Committee explicitly recommends assistance for child-headed 

households.484

 With regard to Malawi, in its 2009 Concluding Observations, the CRC 

Committee expresses its concern regarding the impact of HIV/AIDS on 

child-headed households; the lack of inheritance rights’ protection and the 

very limited services available to such households has contributed in equal 

measure to a precarious situation.485

 In the 2004 Concluding Observations concerning Rwanda, the CRC 

Committee expresses its disquiet over large numbers of single-parent 

and child-headed households facing fi nancial and other diffi  culties. It 

recommends that assistance be provided to these households, as well as 

eff ective implementation of the Rwandan National Policy for Orphans 

and Other Vulnerable Children. Another matter of serious concern for 

the Committee is the widespread poverty in Rwanda and the increasingly 

high numbers of children without an adequate standard of living. The 

Committee expressly recommends provision of support and material 

assistance to child-headed households and a guarantee to their right to an 

adequate living standard.486

484 UN Committee on the Rights of the Child, CRC/C/ETH/CO/3, 2006, p. 8.
485 UN Committee on the Rights of the Child, CRC/C/MWI/CO/2, 2009, p. 9.
486 UN Committee on the Rights of the Child, CRC/C/15/Add.234, 2004, pp. 8 – 13.
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 In its Concluding Observations of 2000, the CRC Committee expresses its 

concerns with regard to the increase in the number of single-parent and 

child-headed families in South Africa and the fi nancial and psychological 

eff ect of this development on children. The Committee recommends that 

governmental measures be taken in order to reduce the increasing numbers 

of child-headed households and to prevent their formation. The Committee 

further recommends the introduction of adequate support mechanisms 

for existing child-headed families.487

 The 2006 Concluding Observations on Swaziland indicate that the CRC 

Committee expresses deep concern about the need for adequate alternative 

care for children who have lost one or both parents. The Committee 

recommends that child-headed households be provided with psychosocial 

and fi nancial support.488

 With regard to Uganda, in its 2005 Concluding Observations, the CRC 

Committee notes with deep concern the impact of the high prevalence of 

HIV/AIDS and the situation of children who have lost one or both parents. 

The Committee recommends eff ective support for child-headed families.489

4.1.3 Composition of child-headed households

 In general, the majority of child-headed household members are below 

the age of 18; the child heading the family is seen to be responsible for the 

provision of leadership and sustenance. It is nonetheless not uncommon 

for one or more incapacitated adults to belong to the household, such as a 

chronically ill parent or a grandparent too old to provide the children with 

care.490

It is conceivable that a sibling who has already reached adulthood and 

lives independently returns to the household in order to look after 

younger siblings. Although such households are sometimes taken up in 

487 UN Committee on the Rights of the Child, CRC/C/15/Add.122, 2000, p. 7.
488 UN Committee on the Rights of the Child, CRC/C/SWZ/CO/1, 2006, p. 8.
489 UN Committee on the Rights of the Child, CRC/C/UGA/CO/2, 2005, pp. 7, 8.
490 Bequele 2007, pp. 2 – 4.
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studies, strictly speaking, a family in which a young adult acts as head 

of the household does not fi t the defi nition of a child-headed household, 

neither does a family in which the head child has reached the age of 18. 

These situations may be deemed to be kinship care arrangements, as it is 

care provided by a family member. The concept of kinship care, however, is 

defi ned as care by the extended family (cf chapter 3, paragraph 3.2), whereas 

a sibling is part of a child’s nuclear family. The term ‘kinship’ is therefore 

reserved for extended family care while a household in which care is 

provided by a sibling is referred to as a sibling-headed or youth-headed 

household.

Alternatively, the situation may arise that a teenage girl – who has not yet 

reached the age of maturity – who has a child of her own, may raise one or 

more siblings in addition. Although a mother herself, the care for siblings 

at a very young age, without the guidance of an adult caregiver, makes this, 

also, a child-headed household.

Some studies demonstrate that in the majority of child-headed households 

at least one older teenager (15 years or older) is present, usually the head 

of the household. Although in most cases they have by necessity become 

more mature, they remain children who need adult guidance and support, 

as well as the opportunity and space to be children in order to develop into 

responsible and balanced adults.491

In Namibia, it was found that the presence of one or more adults – 

regardless of them being elderly or incapacitated by illness – in a child-

headed household, may alleviate the burden of the child head, when these 

adults are still capable of taking part in the decision-making process of the 

household, whereas children who have lost both parents end up with no 

adult support at all.492 In contrast with this fi nding, other research suggests 

that during the illness, a parent is incapable of providing children with 

care, emotional support and protection.493

491 Ayieko 1997, p. 8.
492 Ruiz-Casares 2007, pp. 158, 159.
493 Germann 2005, p. 238.
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Studies in Rwanda revealed that child-headed households do not consist 

only of siblings; other formations, such as vulnerable children without 

any blood ties and children from the extended family are known to exist. 

In most cases the eldest child heads the household; however, a younger 

sibling may also carry the responsibility for the household when the eldest 

lacks maturity or is otherwise less adept. Most child-headed households in 

Rwanda consist of children under the age of 18. There are circumstances 

though, where an incapacitated adult forms part of the household, in which 

case the child head does not only have the care and responsibility for other 

underage members of the family, but also for the adult requiring care.494 

Two-thirds of household heads were found to be female.495

In 2001, it became known that in some parts of South Africa children in the 

age category 6 – 11 were heading a household.496 Recent studies indicate 

that 52% of children living in child-only households are younger than 15,497 

but in 88% of households there is at least one child present who is 15 years 

or older.498 Compared to mixed-generation households,499 the average 

age of children living in child-only households is higher: 15 as opposed 

to an average age of 9 in mixed-generation households. Also, child-only 

households usually consist of fewer members;500 the average number of 

children in these households is between one to three individuals,501 while 

44% of such households consist of only one child.502

In Uganda, the average number of children per household was found to be 

four to six in almost two-thirds of child-headed households, while in 29% of 

cases the household consisted of one to three children; the largest household 

counted 12 children. Most children living in child-headed households were 

aged 12 and above, 20% of children were between 6 and 11 years old and 

5% fell in the age category of 5 years and younger. Most heads are aged 14 

494 MacLellan 2005, pp. 2, 5.
495 Luzze 2002, p. 31.
496 Dunn 2005, p. 9.
497 Meintjes 2010, p. 2.
498 Meintjes et al. 2009.
499 Mixed-generation household: a household comprising both children and adults.
500 Meintjes et al. 2010, p. 44.
501 Coetzee & Streak 2004, p. 18.
502 Meintjes et al. 2009.
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or older; however, children as young as 10 are known to head a household. 

The majority of child-headed households continue to exist in the same or 

in a similar formation for several years, until children reach adulthood.503 

Research carried out in the Rakai District until the year 2009 revealed 

similar data.504 In Uganda the majority of children heading households are 

male. Although no apparent reason was found, factors such as inheritance 

rights – in Uganda attached to males – may play a role.505 The majority of 

children living in a child-headed household are siblings. However, a small 

percentage of children were found to be cousins or not related at all.506

4.1.4 Type of housing and household income

 The household in which a child is raised determines the level of well-being 

as well as the developmental process of the child.507 Children in child-headed 

households usually live in inadequate dwellings and in extreme poverty, 

with close to half of these families surviving without any fi nancial support. 

Response from social workers is generally too slow or is non-existent.508 In 

some cases land and other assets have been sold during the illness of the 

parent(s) to pay for medication and medical treatment, reducing family-

resources to the barest minimum. Due to these fi nancial constraints, 

children as young as eight succumb to various forms of exploitative labour 

or even prostitution to make ends meet. They engage in begging and 

have been known to become involved in criminal activities. Girls may feel 

compelled to marry when still underage and boys may join (illegal) military 

troops.509  It is evident that children – in an eff ort to generate income – are 

at higher risk of being exposed to the worst forms of child labour, as defi ned 

503 Luzze 2002, pp. 32, 33.
504 Dalen, Nakitende & Musisi 2009, p. 4.
505 Luzze 2002, p. 31.
506 Luzze 2002, p. 36.
507 Beegle et al. 2008, p. 19.
508 Nelson Mandela Children’s Fund 2001, pp. 20, 21.
509 Bequele 2007, p. 5.
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in Article 3 of the ILO’s Worst Forms of Child Labour Convention.510 As of June 

2011, this Convention had been ratifi ed by 174 countries.511 However, more 

than 100 million children throughout the world remain involved in this 

form of child labour.512

Children living in child-headed households generally have no access to 

grants due to the fact that they are minors and as such ineligible to apply 

for support without the requisite assistance of an adult. In countries where 

minors do have access to grants, children may be confronted with the issue 

that banks will not allow them to open an account, eff ectively excluding 

them from the grants system.513 Children are often unaware of their 

eligibility for grants and Social Welfare Services are frequently inaccessible 

to them. In addition, individuals and organisations purporting to be NGOs 

have been found to abuse the situation of child-headed households for 

own fi nancial gain, applying for and receiving government grants or donor 

support, without the children benefi ting.514

In Rwanda, the ability to generate suffi  cient funds by child-headed 

households has proven to be extremely diffi  cult, resulting in children – often 

the head – being (sexually) exploited in exchange for money, food or the 

waiver of siblings’ school fees. An estimated 80% of girl heads have suff ered 

sexual abuse when going about providing a livelihood for their households. 

510 Article 3 Worst Forms of Child Labour Convention:
 For the purposes of this Convention, the term “ the worst forms of child labour” 

comprises:
 (a) All forms of slavery or practices similar to slavery, such as the sale and traffi  cking 

of children, debt bondage and serfdom and forced or compulsory labour, including 
forced or compulsory recruitment of children for use in armed confl ict;

 (b) The use, procuring or off ering of a child for prostitution, for the production of 
pornography or for pornographic performances;

 (c) The use, procuring or off ering of a child for illicit activities, in particular for 
the production and traffi  cking of drugs as defi ned in the relevant international 
treaties;

 (d) Work which, by its nature or the circumstances in which it is carried out, is likely 
to harm the health, safety or morals of children.

511 <http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C182>, accessed on 15/06/2011.
512 <http://www.ilo.org/global/topics/child-labour/lang--en/index.htm>, accessed on 

14/06/2011.
513 Save the Children UK, HelpAge International & Institute of Development Studies 

2005, p. 46.
514 Nelson Mandela Children’s Fund 2001, p. 19.
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The ILO reports that 41% of children in the age group 10 – 14 carry out some 

form of labour, despite the legal minimum age for employment in Rwanda 

being 16. Working under these circumstances, the risk of children being 

exploited through the payment of low wages, long hours, poor conditions 

and sexual abuse is high. Minors are not allowed to singlehandedly claim 

social benefi ts; they require the assistance of an adult to do so on their 

behalf. Children are frequently unaware of assistance on government or 

NGO level they are eligible for and therefore do not avail themselves of 

such assistance. Child-headed households receiving assistance from the 

government or from NGOs may be faced with jealousy and hostility from 

families around them who do not qualify for these benefi ts themselves.515

In South Africa, living conditions of child-headed households have in most 

cases been found to be worse than that of other households: children 

frequently have no access to proper housing, adequate sanitation, water 

and electricity.516 Children are prevented from owning the parental home 

due to the fact that minors are not allowed to sign for ownership; the person 

who has signed the ownership documents is regarded as the proprietor of a 

house.517 In 77% of child-headed households, the main source of income is an 

unstructured, irregular allowance provided by relatives or other adults.518 As 

a result, child-headed households experience a substantially higher poverty 

rate.519 In a study of 50 selected child-headed households, most children 

were living as derelicts; only 66% of households make use of electricity 

which is often illegally obtained and 90% make use of a pit latrine, while 

for most households the only access to water is via a communal tap.520

South Africa has three main social grants for the benefi t of children: the 

Foster Care Grant, the Care Dependency Grant and the Child Support Grant. 

A Foster Care Grant may be obtained solely by foster parents when a child is 

formally placed in their care by the Children’s Court. Caregivers of children 

with a severe mental or physical disability who require permanent home-

515 MacLellan 2005, pp. 10 – 13.
516 Meintjes et al. 2010, pp. 44, 45.
517 Unity, Charity & Tsekelo 2005, p. 147.
518 Meintjes et al. 2009, p. 3.
519 Meintjes et al. 2010, pp. 44, 45.
520 Coetzee & Streak 2004, p. 18.



Chapter 4152

based care are eligible for a Care Dependency Grant. The Child Support 

Grant is payable to the primary caregiver of children up to the age of 18; 

the applicant of this grant has to be over the age of 16. Children heading a 

household may apply for this grant when they are 16 or 17 years old. Although 

children living in child-headed households are theoretically eligible for 

one or more of the grants available, applications are complicated, time-

consuming and frequently unsuccessful, owing to the fact that required 

documents or information cannot be supplied, resulting in disqualifi cation 

of the application. In cases where the application is successful, receipt of 

the fi rst payment generally takes several months.521 Compared to mixed-

generation households, there are fewer recipients of social security grants 

within child-headed households.522 Other sources of income are casual 

labour, begging, borrowing and grants from charities or NGOs.523

Children living in child-headed households in Uganda are amongst the 

most vulnerable due to their living circumstances, with no proper housing 

and sanitation. In the Rakai District, the dwellings occupied by child-headed 

households were found to be in very poor condition and dangerous in at 

least one-third of cases, with collapsed walls and leaking roofs. In most 

households there is only one bed – if at all – so that children are forced to 

sleep on the fl oor. Children have to work for other people in order to earn a 

livelihood for themselves and their siblings.524

4.1.5 Education

 Children belonging to child-headed households may be excluded from the 

education system, frequently compelled to leave school, as a consequence 

of poverty or in order to comply with the responsibilities of household 

head.525

521 Sloth-Nielsen 2004, pp. 27 – 30.
522 Meintjes et al. 2010, pp. 44, 45.
523 Coetzee & Streak 2004, p. 18.
524 Dalen, Nakitende & Musisi 2009, pp. 2, 5.
525 Nelson Mandela Children’s Fund 2001, p. 22.
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Heavy household duties are the main cause of non-school attendance of 

children from child-headed households in Kenya.526

In Namibia, the school attendance of children living in a child-headed 

household suff ers due to a number of factors, the main being care duties 

and hunger, as well as pregnancies, often as a result of transactional sex.527

In Rwanda, the dropout rate of children belonging to child-headed 

households is high, especially where it concerns the head child. Although 

primary education (until the age of 12) is free, there are enrolment fees to 

be paid, uniforms and school material to be purchased and sometimes 

other contributions are required. Even when child-headed households 

receive benefi ts to cover these expenses, the household head usually lacks 

the time to attend school, being too occupied with the responsibilities of 

caring for siblings and having to generate an income to supply food and 

other essentials for the family.528 An estimated 72% of child heads of school-

going age do not attend school.529

The rate of non-attendance amongst children heading households in 

South Africa is high.530 The primary factor leading to children discontinuing 

their schooling is the lack of funds for school fees, books and other school 

essentials. Despite legal provisions for exemption for poor and vulnerable 

children, children are known to have been suspended from school for failing 

to pay fees.531 The inability to produce birth certifi cates or identifi cation 

documents results in schools refusing to register children.532 Other 

reasons are the care for siblings and/or a sick parent, remote location of 

the school and emotional problems.533 Children heading a household may 

experience diffi  culties in focusing on their own education while bearing the 

responsibility for a household.534 A recent study contradicts the fi ndings of 

526 Ayieko 1997, p. 9.
527 Ruiz-Casares 2007, p. 159.
528 MacLellan 2005, p. 10.
529 Thurman et al. 2006, pp. 223, 224.
530 Masondo 2006, pp. 5, 35.
531 Sloth-Nielsen 2004, p. 33.
532 Coetzee & Streak 2004, p. 18.
533 Mkhize 2006, p. 188.
534 Masondo 2006, pp. 36 – 51.



Chapter 4154

the majority of researches and suggests that the attendance rate of children 

living in child-only households was not found to be signifi cantly lower.535 

However, the fi ndings of the aforementioned study are at best disputable 

(the assertion of the researchers involved, to wit, that their fi ndings are 

based on national surveys, perhaps provides a clue to their sources and its 

fi ndings) as they are in no way congruent with any other research on this 

topic.

In Uganda, 61% of children heading a household do not attend school,536 in 

most cases as a result of their responsibilities as primary caregiver.537 Other 

reasons include the inability to pay school fees, uniforms and scholastic 

material.538

4.1.6 Healthcare

 The health status of children living in child-headed households is in 21% 

of cases abominable, their impoverished situation preventing them from 

accessing medical care systems. A number of specifi c healthcare problems 

are encountered by these children: fi rst and foremost, children tend 

to suff er from psychological trauma as a result of parental loss during 

childhood. Such trauma may be increased due to rejection by extended 

family members or the community, as well as frequently experienced social 

stigma.

Child heads are seldom emotionally capable of coping with their role of 

primary caregiver, which leads to further psychological problems. Compared 

to other children belonging to the household, the head child has been 

found to experience a higher level of psychological and emotional strain.539 

One study suggests that when siblings are able to stay together, even while 

living in a child-headed household, their psychosocial and emotional well-

being is no worse than that of children who are separated and live with 

535 Meintjes et al. 2010, p. 44.
536 Dalen, Nakitende & Musisi 2009, p. 9.
537 Luzze 2002, p. 36.
538 Dalen, Nakitende & Musisi 2009, p. 6.
539 Nelson Mandela Children’s Fund 2001, pp. 20, 27.
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diff erent families.540 Here again, this particular study contradicts all other 

research on this topic.

In Rwanda, children living in child-headed households frequently suff er 

from poor health. Not only do they lack access to nutritious food, medical 

care is equally inaccessible to these children. Screening for HIV/AIDS 

does not take place and for those who are aware of their condition, anti-

retroviral drugs are not readily available. Diagnosis of and treatment for 

psychological trauma, mostly as a result of the 1994 genocide and the loss 

of parents to HIV/AIDS, is practically non-existent.

Inability to obtain birth registration and identity documentation thwarts 

children’s access to healthcare.541

Healthcare services in South Africa are mostly inaccessible to and unavailable 

for children living in child-headed households. Child heads were found 

to harbour feelings of fear and to experience a strong longing for their 

parents while having to take care of the physical and psychological needs 

of younger siblings and provide them with emotional support following 

parental loss.542 Children may have to live with the psychological trauma 

of having witnessed their parent’s illness and subsequent demise, without 

recourse to therapy or other forms of aid.543

In Uganda, access to medical care is extremely limited due to the fact 

that children lack the means to buy medication or pay for transport to 

healthcare facilities. All child heads experience high levels of anxiety with 

regard to their own living circumstances and that of their siblings. In the 

Rakai District, children living in child-headed households have no access to 

mosquito nets, while this is considered to be of vital necessity in the District. 

Some of the households manage to have two or more meals a day, whereas 

others go for days without any food. None of the child-headed households 

are able to aff ord meat or fi sh.544

540 Germann 2005, p. 274.
541 MacLellan 2005, p. 13.
542 Masondo 2006, pp. 36 – 51.
543 Sloth-Nielsen 2004, p. 3.
544 Dalen, Nakitende & Musisi 2009, pp. 5, 6.
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4.1.7 Related problems

Apart from the diffi  culties discussed in the previous paragraphs, child-

headed households are confronted with a number of other specifi c 

challenges. Children not being able to rely on daily adult care, support 

and protection, represents one of the major dangers.545 While the heads 

are responsible for supplying the household with material and emotional 

support, these children are both physically and mentally immature and 

not adequately equipped for the role of principal caregiver. Children live in 

permanent fear due to the fact that they have to fend for themselves and as 

a result of the high risk of neglect, violence, sexual assault and other abuses 

they are frequently exposed to.546

 A household without an adult caregiver does not provide children with the 

chance to learn the skills essential to their development. The natural bond 

between a child and his parents or main caregivers forms during early 

childhood; this bond is believed to provide the foundation for relationships 

in later life. The relationship between a child and his parents remains of 

the utmost importance in children’s lives. Parents provide a secure zone in 

which children feel protected. In general, children learn ways of coping with 

stress and anxiety from their parents, parental behaviour in times of stress 

forming an example. Children model themselves on their parents in other 

behaviour as well, either by precept (a child is told by his parents what he 

should and should not do) or by percept (a child observes and copies his 

parents’ behaviour). Parents teach their children moral standards: parents 

encourage positive behaviour and they discourage unwanted behaviour 

displayed by a child.547

It may therefore be concluded that children in child-headed households are 

severely disadvantaged in that they do not have the opportunity to learn 

much-needed life skills.

In Rwanda, children living in child-headed households are considered to 

be the most vulnerable of society, many of their fundamental rights and 

545 Nelson Mandela Children’s Fund 2001, pp. 20, 27.
546 Bequele 2007, pp. 2 – 4.
547 Rutter 1982, pp. 139 – 144.
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freedoms being structurally violated. These children are usually confronted 

with more diffi  culties than other vulnerable groups who are formally or 

informally cared for, since they cannot rely on adult protection and support; 

other problems encountered are the inaccessibility of social benefi ts and the 

loss of possessions to property grabbers. The head child will almost certainly 

lose his rights as a child when taking on the responsibilities of caring for 

the family. Furthermore, growing up without parental care and adult 

role models may lead to irresponsible behaviour and related behavioural 

problems.548 Children from child-headed households have perceptions of 

marginalisation in which family history in relation to the genocide is an 

important factor;549 they tend to feel powerless and excluded from society 

as a whole.550 Children receiving fi nancial or material support from NGOs 

are often begrudged this assistance by neighbours and other community 

members who are poverty-stricken themselves. As a result, initial sympathy 

from the community wanes, eventually leaving these children without any 

community support whatsoever and at the receiving end of resentment, 

envy and abuse.551 Adult care and love, security and a sense of belonging are 

the main psychosocial needs of children.552

Under Rwandan law, children are entitled to legal representation and a 

guardian during court cases; however, children seldom receive any such 

representation and legal issues are therefore rarely pursued. Girls are 

particularly vulnerable to sexual abuse and assault and they often feel 

pressurised into accepting marriage at a young age in an attempt to improve 

their own (fi nancial) security and possibly that of their siblings.553 Heads 

of youth-headed households have been found to experience high levels of 

depression.554 The results of a mentor project for youth-headed households 

– during which the head to the household received guidance, attention and 

advice from trained adult community members on a weekly, two-weekly or 

monthly basis – indicate that such support improves the psychosocial well-

548 MacLellan 2005, pp. 3, 7.
549 Thurman et al. 2008, p. 1564.
550 MacLellan 2005, p. 8.
551 Thurman et al. 2008, p. 1563.
552 Veale et al. 2001, p. 110.
553 MacLellan 2005, p. 9.
554 Boris et al. 2008, pp. 841, 842.



Chapter 4158

being of the benefi ciaries to a certain extent: the higher the frequency of 

the mentor’s visits, the better the outcome. However, although decreased, 

levels of depression are still relatively high and children’s living conditions 

remain extremely diffi  cult.555 Another NGO-led mentor scheme was found 

to have established state benefi ts, school fee support and health insurance 

for child-headed households.556 Child-headed households generally 

experienced more diffi  culties than youth-headed households, although 

child heads themselves appear to receive more support from the community 

in comparison to youth heads. Both children and youth feel a strong need 

for adult care, protection, love and support.557 

In South Africa, children without adequate parental care often experience 

abuse and exploitation.558 Problems specifi cally encountered by children in 

child-headed households have been found to be: the burden of parental 

responsibility – such as guidance and discipline – without having the 

requisite experience, no safe or stable environment to grow up in and 

lack of access to documents such as birth certifi cates and identity cards.559 

In addition to these problems, children live in a setting lacking love and 

security;560 they experience feelings of helplessness and hopelessness, 

vulnerability, loneliness, emptiness, a desire for a fulfi lling life and fear of 

the unknown.561 Children living in child-headed households are at a high 

risk of sexual abuse, exposure to child labour and child prostitution562 and 

of pursuing a life on the streets.

When children are orphaned and have not been appointed a guardian, 

they fall under guardianship of the High Court. However, this is a symbolic 

role, rather than a practical one; the function is often unknown to children, 

making the ‘guardian’ inaccessible to them. In addition, an application 

to have the guardianship transferred to a natural person is prohibitively 

555 Brown et al. 2007, pp. 8 – 10.
556 Save the Children UK 2009, p. 2.
557 Brown, Thurman & Snider 2005, pp. 7, 8.
558 APRM Country Review Report South Africa 2007, p. 280.
559 Masondo 2006, pp. 35 – 51.
560 Sloth-Nielsen 2004, pp. 3, 25.
561 Masondo 2006, p.38.
562 Maqoko & Dreyer 2007, p. 724.
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expensive, so that children who are aware of the guardianship of the Court 

are unable to carry out the transfer.563

Research carried out in Uganda has found that time for play and leisure 

is non-existent or very limited for children in child-headed households, as 

most children have to work to survive. Children not receiving help and care 

from extended family or members of the community do not understand 

why their needs are being ignored; they feel misunderstood with regard to 

their situation as well as unwanted. Lack of understanding, acceptance and 

respect for children living in a child-headed household by the community 

has a negative infl uence on the material and psychosocial needs of these 

children.564

4.2 Defi nition child-headed household

Both in research reports and in (un)offi  cial policies the defi nitions of child-

headed households vary widely.

A household  may be defi ned as a group of people – whether or not related 

by blood, marriage or adoption565 – sharing shelter and food, who are 

involved in continuous social interaction, based on loyalty and authority566 

and where there is a division of tasks and roles.567 Apart from a group of 

people sharing a housing unit, a single person occupying a dwelling on his 

own is also regarded as a household.568

 The UN Guidelines recognise the existence of children living in households 

without parental care and acknowledge their need for specifi c care and 

protection.569 Although the term ‘child-headed household’ does not feature 

in the UN Guidelines, the following description of this type of household 

563 Sloth-Nielsen 2004, pp. 2, 31.
564 Dalen, Nakitende & Musisi 2009, pp. 6, 11.
565 Barnes 2003, p. 11.
566 Mkhize 2006, p. 12.
567 MacLellan 2005, p. 6.
568 US Census Bureau 2003, p. B-14.
569 Cantwell 2008a, p. 3.
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is enshrined in Paragraph 37: siblings choosing to remain together in their 

household after having lost their parents or caregivers, while the eldest 

sibling acts as the head of the household.570 This description presupposes a 

child-headed household to consist of two or more children; it infers that all 

members belonging to the household are siblings and that the eldest child 

has assumed the role of household head. However, the studies discussed 

in paragraph 4.1 suggest that the description given by the UN Guidelines 

is not in line with reality in that it provides too narrow a summation of the 

factual situation. 

Child-headed households occur either temporarily or on a permanent 

basis; their composition may change due to the naturally changing 

composition of households, as a result of existing members leaving or new 

members entering the household. When the child head reaches the age 

of 18, the household is – strictly speaking – not child-headed any longer. 

These households are usually referred to as ‘youth-headed households’ or 

‘sibling-headed households’. The term ‘child-headed household’ is not used 

consistently and does not always refl ect the same situation. This does not 

only complicate the identifi cation of these households, but also precludes 

the fi nding of solutions for the deplorable situation of children living in 

such households. Initially, child-headed households were seen as a group of 

siblings, led by the eldest child. As discussed previously, this view has been 

adopted in the UN Guidelines; the formulation used in the Guidelines has 

– justifi ably – been called into question.571

To establish a clear, concise and correct defi nition of child-headed 

households, the descriptions currently most in use shall be analysed.

Child-headed households are described or defi ned as:

• A household run by children younger than 18 who have lost both parents 

or whose parents or primary caregivers are (chronically) ill.572

• The parent, guardian or caregiver of the household is terminally ill, 

has died or has abandoned the children and no adult family member 

570 Paragraph 37 UN Guidelines.
571 Cantwell & Holzscheiter 2008, p. 41.
572 Bequele 2007, p. 3.
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is available to provide care. As a result, a child over the age of 16 years 

has assumed the role of caregiver in respect of the children in the 

household.573

• A household consisting solely of children younger than 18.574

• A unit constituting siblings who are children, in which the caring role 

has to be performed by one or more of these siblings.575

• A household in which the main caregiver is under the age of 18.576

• A household in which children are looked after by an older sibling, who 

is still a child himself.577

• Due to the fact that there is no adult family member available to provide 

care for the children in the household, a child has assumed the role of 

primary caregiver, providing food, clothing and psychosocial support for 

the other children in the household.578

• A unit, comprising siblings who are children, in which the caring role is 

performed by a child.579

• A household consisting of one or more young people, legal or social 

minors, of whom one or more have taken on adults’ caring tasks for 

themselves and/or others and who are not eligible for formal support, 

or lack the means to access support.580

Although some are detailed, none of the above descriptions fully 

encompasses all aspects of the factual situation. The area in which the 

descriptions of child-headed households is least clearly defi ned, is the 

composition of the household in question. However, it is clear from these 

portrayals that a child-headed household is one in which a person below 

the age of 18 is essentially in charge.

Child-headed households may consist solely of siblings as some of the 

defi nitions suggest, but (distantly-related) cousins or even unrelated 

573 South Africa Children’s Amendment Act 2007/41, Section 137.
574 Meintjes et al. 2010, p. 41.
575 Mkhize 2006, p. 14.
576 Maqoko 2006, p 29.
577 Sloth-Nielsen 2004, p. 1.
578 Walker 2009.
579 Mkhize 2006, p. 14.
580 Van Dijk 2008, p. 242.
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children may also be living in the same household. The author is of the 

opinion that the term ‘siblings’ should not form part of the description.

A child remaining on his own, without any other members belonging to 

the household, should be considered to be heading his own household. For 

that reason, it is the author’s view that a defi nition should not presume a 

household to always and exclusively consist of more than one person.

Some defi nitions imply that all children living in child-headed households 

are orphans. However, where the primary caregiver has been incapacitated 

by HIV/AIDS or other diseases, but still belongs to the family, responsibility 

for running the household may already have been transferred to a child.581 

In addition, children living without parental care may still have a remaining 

parent whose whereabouts are unknown or who has abandoned the 

household. Under these circumstances, the household is led by one of the 

children, while one or both parents are still alive.

Children who live with a caregiver incapacitated by illness or old age, are 

increasingly categorised as a child-headed household. In these households 

children de facto head the family, as the caregiver is incapable of doing so 

any longer and needs care himself.582 In these situations the household 

consists of one or more children and one or more adults and the child – 

who has been given the responsibility of leading the household – should 

be regarded as multiple care-giving, not only burdened with the care of 

siblings or other children, but also with the care of a chronically sick parent 

or another adult.

Although fairly accurate fi gures on orphans have been readily available 

for almost two decades, the hardship of children living with and taking 

care of an ill parent or other adult has not been adequately spotlit.583 In 

a situation where a child has taken over the caregiver role – regardless of 

whether an orphan or not – such a child should be categorised as living in a 

child-headed household. A defi nition should therefore not include the term 

‘orphan’, nor should it be limited to households consisting of children only, 

as adults may be part of the household.

581 Innocenti Insight 2006, p. 5.
582 Sloth-Nielsen 2004, p. 2.
583 Richter, Foster & Sherr 2006, p. 20.
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When a child takes over (the majority of) the responsibilities of an adult 

caregiver, acting as the principal carer, such a household should be regarded 

as a child-headed household. Accordingly, the author proposes that a child-

headed household be defi ned as:

 “A household, consisting of one or more members, in which the role 

of principal caregiver has by necessity been taken over by a child 

under the age of 18.”

4.3 Child-headed households as a form of 
alternative care

Various studies claim that children themselves actively choose to live 

in a child-headed household or that they have a right to such a choice.584 

However, this view does not take into account the fact that although 

children may appear to have chosen to remain together, in most cases they 

have not been given the choice, one of the children having taken on the role 

of main caregiver out of necessity because of the unavailability of other 

alternatives. In families where the primary carer is HIV/AIDS-infected, the 

prospective head already starts taking over the main tasks of the household 

– including earning the household income – during the early stages of 

manifestation of the disease. When the caregiver dies and neither the 

family nor the community is capable of providing alternative care, children 

are left with no option but to form their own household. Although this is 

generally referred to as a coping mechanism,585 the factual situation is one 

in which children are compelled to eff ectively relinquish their childhood. 

 In Paragraph 29, sub c (V) UN Guidelines, one of the recognised forms 

of alternative care is “supervised independent living arrangements for 

children”. As indicated in chapter 2, it is not clear whether Paragraph 

29 also refers to children in child-headed households, but this term is 

commonly used for a form of alternative care whereby youngsters nearing 

the age of adulthood branch out on their own with a certain degree of 

584 Germann 2005, p. 339.
585 Bequele 2007, pp. 2 – 4.
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adult supervision; the author endorses this understanding of this form of 

alternative care.

 The position of Paragraph 37 within the UN Guidelines – in section IV: 

Preventing the need for alternative care, under A: Promoting parental 

care – would seem to suggest that child-headed households are regarded 

as a form of parental care. There is nevertheless no research-based 

evidence to support the notion that child-headed households are viewed 

as parental care and the reason for positioning this Paragraph under the 

header Promoting parental care is obscure. If this refl ects an attempt to 

keep child-headed households outside the category of alternative care, 

in so doing eff ectively labelling them as a ‘new’ type of family, then this 

should be actively discouraged. Within a child-headed household, a child 

has practically taken on the care for other children and in essence – in line 

with Article 20 CRC and Article 25 ACRWC – this equates to the provision 

of alternative care. This viewpoint is further supported by recent legal 

reviews of countries such as South Africa and Namibia: the legal systems of 

these countries recognise child-headed households as a form of alternative 

care.586 Whether it should be an acceptable and legally recognised form of 

alternative care, is a diff erent matter altogether.

Increasingly, child-headed households have become accepted as a form of 

alternative care and as a placement option for children in need of care.587 

The question arises as to whether it is justifi able and legitimate to regard 

child-headed households as a novel alternative care mechanism to cope 

with the increasing number of children without parental care. In one study, 

child-headed households are posed as third in the line of preferred forms of 

alternative care, the order of preference being:

1 kinship care

2 adoption and fostering

3 community-supported child-headed households

4 household type institutions

5 residential institutions.588

586 Cantwell & Holzscheiter 2008, pp. 41, 42.
587 Cantwell 2005, p. 8.
588 Germann 2005, pp. 384, 385.
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It has been suggested that the formation of child-headed households is 

unavoidable and that – with appropriate support – these households should 

be accepted as a care option. They are seen to have positive characteristics 

in that siblings are enabled to remain together and they are supposedly 

consistent with children’s wishes. Despite the acknowledgement of the 

risks children are exposed to, child-headed households are increasingly 

viewed as a solution for overburdened traditional social safety nets and the 

unavailability of other alternative care options.589 One study indicates that 

living in a child-headed household may not be easy, but being ill-treated by 

extended family members is worse, implying that kinship care automatically 

leads to ill-treatment. The same study states that children who have been 

living without an adult caregiver may not wish to be controlled by an adult 

carer again, which leaves them with no other option than to live in a child-

headed household.590

Conclusions

In a child-headed household, a child has taken over the majority of 

responsibilities of the main caregiver. The emergence of this type of 

household in sub-Saharan Africa has been caused by the considerable 

increase of children in need of alternative care in conjunction with the 

insuffi  ciency of alternative care options made available by governments (cf 

chapter 3). Due to a lack of suffi  cient data, accurate information on child-

headed households is unavailable. As a result, the magnitude of the problem 

of children growing up without the care and protection provided by an adult 

caregiver may be seriously underestimated. In this regard, ambiguity with 

regard to the defi nition of these households presents another obstacle.

Estimates on the prevalence of child-headed households vary considerably 

from 0.5% to 15%. Notwithstanding the fact that more accurate information 

is not at hand, the seriousness of the problem has been recognised by 

the CRC Committee since the beginning of the twenty-fi rst century, the 

recommendation of the Committee being that urgent attention needs 

589 Cantwell 2005, p. 8.
590 Van Dijk 2008, pp. 128, 195.
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to be paid to the situation of children living in households without adult 

care. Children living in child-headed households are regarded as extremely 

vulnerable – many of their rights being violated on a daily basis – and in 

need of economic, social and legal protection.

Child-headed households mostly live in extreme poverty, under harmful 

living conditions. Household income has to be generated by the children 

themselves, frequently exposing them to (sexual) exploitation and abuse.

In comparison to their peers, access to education may prove to be immensely 

diffi  cult and the non-attendance rate of child heads is high, mainly due to 

lack of time. As indicated in paragraph 2.7.3.2 of this study, it is impossible 

to expect of a child who has the responsibility of a caregiver and runs a 

household to be able to attend school. The inability to pay for school fees 

and other essentials presents yet another obstacle.

Lack of fi nancial resources, as well as the diffi  culty in obtaining identity 

documents prevent children in child-headed households from receiving 

necessary healthcare. Health issues range from psychological trauma and 

emotional problems to somatic complaints and chronic diseases such as 

HIV/AIDS. In many instances children’s state of health – both mental and 

physical – has been found to be deplorable.

In addition to the aforementioned circumstances, children in child-headed 

households are faced with numerous other problems all relating to the lack 

of adult care, guidance, support and protection. Allocation of a mentor or 

supervisor to a child-headed family provides for only a partial solution as 

this person is not resident in the household and cannot be regarded as a 

caregiver.

In order to fi nd adequate solutions for this category of children as well as 

for universal monitoring and research purposes, a global defi nition of child-

headed households is of vital importance. The proposed defi nition reads as 

follows: “A household, consisting of one or more members, in which the role 

of principal caregiver has by necessity been taken over by a child under the 

age of 18.”
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Once a universal defi nition has been accepted, identifi cation of child-

headed households can be improved signifi cantly, which is essential to 

fi nding a solution for a complex phenomenon.

Categorisation of child-headed households as a form of alternative care 

will be elaborated on further in chapter 6.



5

Children’s Rights and Legislation in 
relation to child-headed households 
and other children in need of 
alternative care

Introduction

In chapter 3 an overview of the alternative care provisions available in the 

focus countries was presented; chapter 4 outlined one of the potential 

consequences of a lack of adequate alternative care systems, namely the 

formation of child-headed households. In order to ascertain whether 

suffi  cient legislation is in place to protect the rights of children in need of 

alternative care, this chapter focuses on implementation of the stipulations 

on alternative care of the CRC and the ACRWC and reviews relevant national 

legislation concerning the alternative care of children and child-headed 

households in the nine countries central to this study.

A comparison is drawn between universal children’s rights enshrined 

in the CRC and the ACRWC, more specifi cally Article 4 CRC and Article 1 

ACRWC, as well as the UN Guidelines on the one hand and national rules 

and regulations on the other. The formal compliance of national legislation 

with international law standards will be assessed; in addition, the legal 

recognition of child-headed households is examined in further detail. In 

this regard, specifi c provisions for children aff ected and infected by HIV/

AIDS in the consulted documents on alternative care will be highlighted, 
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this disease being one of the principal catalysts for the emergence of child-

headed households.

The legal provisions with regard to the alternative care for children on a 

national level vary widely in the nine focus countries. Whereas in some 

countries a separate Children’s Bill, Act or Code does not exist and children’s 

rights are merely mentioned in broad terms in the Constitution, in others 

detailed legislation on a wide range of children’s rights – including 

alternative parental care and with regard to child-headed households – 

has been developed and implemented. Besides providing a starting point 

for further national regulations, the main advantage of stipulations on 

children’s rights laid down in constitutions is that the latter usually remain 

unchanged for a longer period of time, ensuring a stable basis for national 

policies.591 A common denominator in the countries in question is that 

legislation from the colonial era – containing outdated and discriminatory 

stipulations, fragmented in numerous statutes – had to be brought in line 

with the CRC and the ACRWC.592

The mode of implementation of the provisions of the CRC  and the ACRWC  

depends on the legal system in a country.  A number of countries follow 

a monistic approach, whereby the ratifi cation of the CRC and the ACRWC 

incorporates these documents automatically into national law: ratifi ed 

international legislation applies, without translation into national law. 

 In other countries a dualistic legal system is in use and ratifi cation of the 

CRC and the ACRWC has to be followed by domestication: international 

legislation has to be transformed into national laws before it can be applied. 

Incorporation may follow by Act of Parliament or – where enactment has 

not yet taken place – through jurisprudence. Schedule 5.1 indicates the 

mode of incorporation of international legislation in the countries central 

to this study.593

591 Duncan 2008, p. 59.
592 Sloth-Nielsen 2008b, p. 1.
593 African Child Policy Forum 2007a, pp. 17, 18.
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Figure 5.1 Mode of incorporation of international legislation594

The harmonisation of national laws with the CRC and the ACRWC should 

be regarded as an ongoing process, systematically reviewing existing and 

proposed legislation, rather than a one-off  event following ratifi cation.595

Notwithstanding the obligation of governments to provide alternative care, 

in most cases civil society organisations dispense assistance to children in 

need of care; these organisations are usually the fi rst to become aware of 

a potentially harmful situation, for example where a child does not receive 

(adequate) parental care. However, the help and provisions off ered by these 

organisations are mostly funded by (irregular) donations or fi nancial aid by 

third parties and/or provided by volunteers and an adequate level of care is 

therefore not guaranteed.596 

In this chapter, relevant passages from the Concluding Observations of the 

CRC Committee are discussed on the basis of the last report of each of the 

nine countries. As indicated in paragraph 2.5.1 of this study, most States 

Parties have not submitted their reports on time or with regular intervals. 

As a result, some of the Concluding Observations are based on country 

594 Adaptation from: African Child Policy Forum 2007a, Figure 3: Domestication of 
international standards, p. 18.

595 Doek 2007b, p. 5.
596 Nelson Mandela Children’s Fund 2001, p. 18.
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reports which are – at this stage – inaccurate; in one case the Observations 

are outdated to such an extent that they are of no value any longer.

Furthermore, the Observations and Recommendations of the ACERWC are 

reviewed. The number of States Parties having submitted their initial report 

is low and – in combination with the diffi  culties the ACERWC has encountered 

from its inception in 2001 (cf paragraph 2.6.1 of this study) – the generation 

of Observations and Recommendations has been delayed signifi cantly: 

only two of the nine countries that feature in this study – namely Kenya 

and Uganda – have had their Observations and Recommendations of the 

ACERWC published.

Rather than outline an exhaustive account of national legislation on the 

topic of alternative care and child-headed households, this chapter aims 

to discuss the stipulations relevant to this study and to examine the extent 

to which these provisions comply with international children’s rights that 

States Parties are bound to uphold, as well as with the universal framework 

of alternative care proposed in chapter 2, paragraph 2.9. Additionally, 

conformity with the UN Guidelines is considered.

For convenience’s sake, criteria 1 to 5 of the proposed framework for 

alternative care are included in this introduction, whereas criteria 6 to 11 

are not taken into consideration as these are mainly based on the relatively 

new UN Guidelines (cf paragraph 2.9 of this study). The latter criteria are not 

enforceable, for which reason a detailed evaluation will not be carried out. 

Nonetheless, the author wishes to emphasise the relevance and importance 

of these criteria in terms of future policymaking. 

Framework for alternative care

1 A variety of care options should be available.

2 Alternative care should preferably be family-based and institutional 

care should be considered as a measure of last resort.

3 Caregivers should (be enabled to) provide children with an adequate 

standard of living.

4 All care arrangements should be subject to monitoring and review at 

national level.
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5 Provisions for national and intercountry adoption should be included in 

legislation on alternative care.

5.1 Ethiopia

 In its 2006 Concluding Observations, the CRC Committee expresses concern 

that Ethiopia lacks a systematic legislative review and that a Children’s 

Code is not in place. The fact that the CRC has not been published in the 

Offi  cial Gazette is equally a matter of concern. The Committee recommends 

that the State Party ensures that national legislation complies with the CRC 

and the ACRWC and that an extensive Children’s Code is adopted; offi  cial 

publication of the CRC is also strongly recommended in order to further 

public awareness of the provisions of the Convention.597

The concerns expressed by the Committee have thus far failed to lead to 

either legislative review or to establishment of a Children’s Code by the 

Ethiopian government. Laws containing care provisions for children are 

the 1994 Constitution of the Federal Democratic Republic of Ethiopia and 

the 2000 Revised Family Code; in addition, National Guidelines on the 

Alternative Care of Children have been issued.

5.1.1 Constitution of the Federal Democratic Republic of 

Ethiopia (1994)

 The 1994 Constitution of Ethiopia proclaims that every child has the right to 

care provided by his parents or legal guardians. However, it does not state 

who should bear the responsibility for the adequate provision of such care, 

nor is the right to alternative parental care or family care embedded in the 

Constitution.598

Corporal punishment, as well as cruel and inhumane treatment in 

institutions responsible for the care of children are explicitly forbidden in 

597 UN Committee on the Rights of the Child, CRC/C/ETH/CO/3, 2006, pp. 2, 3.
598 Article 36 paragraph 1(c) Constitution of the Federal Democratic Republic of 

Ethiopia.
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the Constitution.599 This provision indicates that residential care facilities 

are available in Ethiopia; insight into the nature of these institutions is not 

provided.

The situation of orphaned children – there is no specifi cation as to whether 

these are single or double orphans, or both – are explicitly addressed in 

the Constitution. These children are entitled to special protection by the 

government and establishment of institutions aimed at the adoption of 

such children, as well as the improvement of children’s welfare and their 

education, is encouraged.600 This is another indicator alluding to the 

existence of residential care, while no mention of other care options is 

made.

Children without parental care are entitled to assistance by the government 

in accordance with available resources; a description of the form this 

assistance should take, is not given.601 The dependence of assistance on 

the availability of resources should be a matter of concern, as a guarantee 

that suitable assistance will be provided cannot be given under such 

conditions.

5.1.2 Revised Family Code (2000)

 Although a separate Children’s Code does not exist in Ethiopia, the Revised 

Family Code contains various provisions concerning children. One of the 

objectives of the Revised Family Code is to establish and safeguard “the 

well-being, upbringing and protection of children in accordance with the 

Constitution and International Instruments which Ethiopia has ratifi ed”.602 

The Code provides a number of stipulations on alternative care.

 Chapter 10 of the Code (Articles 180 – 196) deals with the adoption of 

children. A child is adoptable when he is younger than 18 years and under 

599 Article 36 paragraph 1(e) Constitution of the Federal Democratic Republic of 
Ethiopia.

600 Article 36 paragraph 5 Constitution of the Federal Democratic Republic of Ethiopia.
601 Article 41 Constitution of the Federal Democratic Republic of Ethiopia.
602 Preamble Revised Family Code, Ethiopia, 2000.
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guardianship.603 Adoption is established by an agreement between the 

adoptive parent and the guardian of the child.604 Each adoption agreement 

is to be approved by the court; approval is only granted when the adoption 

is deemed to be in the best interests of the child.605 The child’s biological 

parents – when they are alive and their whereabouts are known – both have 

to consent to the adoption. When one of the parents is unwilling to consent, 

the court may nevertheless approve the adoption after hearing the other 

parent and the child, if the child is ten years or older. Where only one of 

the biological parents is available to give permission for the adoption, the 

consent of this one parent is suffi  cient. In situations where neither parent 

is capable of or available for consent, the court may approve the adoption 

when this is considered to be in the best interests of the child.606 When a 

child is under the custody of a governmental or private institutional care 

facility, he may be made available for adoption.607 After completion of the 

adoption, the child shall be deemed to be the child of the adoptive parent.608 

However, the court may revoke the adoption when the adoptive parent does 

not provide the child with parental care but instead treats the child “as a 

slave, or in conditions resembling slavery”, engages the child in immoral 

behaviour or harms his future in another manner.609

It is worth noting that, despite its high occurrence, only one stipulation 

refers specifi cally to intercountry adoption. Figures for the period 1999 – 

2003 show that a mere 130 children were adopted nationally, whereas in 

the same period 2,760 children were placed with adoptive families outside 

Ethiopia.610 This number has grown signifi cantly in the years following, with 

estimates of more than 2,500 children adopted by families in the US alone 

in the year 2010; a similar number is thought to have been adopted from 

Ethiopia by other countries. The estimated costs of these adoptions range 

between $20,000 – $35,000 per child, which supports the claims that the 

603 Article 185 Revised Family Code, Ethiopia, 2000.
604 Article 190 Revised Family Code, Ethiopia, 2000.
605 Article 194 Revised Family Code, Ethiopia, 2000.
606 Article 191 Revised Family Code, Ethiopia, 2000.
607 Article 192 Revised Family Code, Ethiopia, 2000.
608 Article 181 Revised Family Code, Ethiopia, 2000.
609 Article 195 Revised Family Code, Ethiopia, 2000.
610 African Child Policy Forum 2007a, p. 94.
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sale of children is particularly lucrative and that it is highly probable that 

these adoptions are illegal.611

Chapter 11 of the Revised Family Code relates to the obligation of 

maintenance. Maintenance is defi ned as the provision of or access to food, 

a home, clothing, health and education for another person.612 Parents are 

responsible for the maintenance of their children.613

Both parents have guardianship of their child.614  When parents are deceased 

and there is no will stipulating who the guardian of a child is, guardianship 

transfers by virtue of law to the following family members consecutively: 

grandparents, siblings who have attained majority and the aunt or uncle 

of the child.615 Where a child remains without guardianship, or when none 

of the aforementioned relatives is capable of exercising his responsibilities, 

the court will appoint a guardian.616 The Code explicitly states that a minor 

is not qualifi ed to hold guardianship over another child.617 Guardianship 

includes the provision of a home, care concerning the child’s health, the 

upbringing of the child and the regulation of social contacts, as well as 

ensuring that the child receives general education or professional training. 

A person may apply for assistance from the government for the purposes of 

fulfi lling his obligations as a guardian.618

5.1.3 Alternative Childcare Guidelines on Community-based 

Childcare, Reunifi cation and Reintegration Program, 

Foster Care, Adoption and Institutional Care Service 

(2009)

 In 2001, the Ethiopian Ministry of Labor and Social Aff airs – at the time 

responsible for the implementation of the CRC and the ACRWC – developed 

611 <http://www.voanews.com/english/news/Under-Pressure-Ethiopia-Plans-
Crackdown-on-Baby-Business-111848424.html>, accessed on 01/02/2011.

612 Article 197 Revised Family Code, Ethiopia, 2000.
613 Article 198 Revised Family Code, Ethiopia, 2000.
614 Article 219 Revised Family Code, Ethiopia, 2000.
615 Article 225 Revised Family Code, Ethiopia, 2000.
616 Article 227 Revised Family Code, Ethiopia, 2000.
617 Article 242 Revised Family Code, Ethiopia, 2000.
618 Articles 255 – 260 Revised Family Code, Ethiopia, 2000.
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the National Guidelines on the Alternative Care of Children.619 After a 

revision process, during which the UN Guidelines were also taken into 

consideration, the aforementioned National Guidelines were approved and 

newly introduced as the Alternative Childcare Guidelines on Community-

based Childcare, Reunifi cation and Reintegration Program, Foster Care, 

Adoption and Institutional Care Service (hereinafter: Alternative Childcare 

Guidelines) by the Ministry of Women’s Aff airs – currently accountable – in 

2009. The fi rst training of representatives from institutional care facilities 

and from regional and local governmental staff  took place at the end of 

2009.620

The Alternative Childcare Guidelines cover various forms of alternative care, 

including community-based childcare, foster care and institutional care 

and a comprehensive set of regulations on the major aspects of alternative 

care is provided.621 In the Preface, the Alternative Childcare Guidelines state 

that the government of Ethiopia has the obligation to provide suitable 

alternative care to children who are temporarily or permanently deprived of 

their family environment. Furthermore, it is acknowledged that residential 

care should be a measure of last resort.622 The main objective is to provide an 

instrument to be utilised for the improvement of the quality of alternative 

care for children by means of clear and realistic regulations and childcare 

programmes.623

The Alternative Childcare Guidelines contain an extensive list of defi nitions 

of terminology relevant to alternative care. The description of ‘orphaned 

and vulnerable children’ lists various categories, including children living 

in child-headed households and children infected or aff ected by HIV/AIDS.624 

Section II of the Alternative Childcare Guidelines encompasses directions 

for community-based childcare, aimed at the mobilisation of community 

members with regard to care and support for orphaned and vulnerable 

619 FHI 2010a, p. 25.
620 FHI 2010b, p. 4.
621 Ethiopia Alternative Childcare Guidelines 2009.
622 Ethiopia Alternative Childcare Guidelines 2009, p. 1.
623 Ethiopia Alternative Childcare Guidelines 2009, p. 6.
624 Ethiopia Alternative Childcare Guidelines 2009, pp. 11, 12.
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children in their community.625 The placement of orphaned siblings with 

the eldest sibling as the main caregiver, where he is 15 years or older, is 

considered to be an alternative for community-based childcare.626

5.1.4 Concluding summation

The Constitution of Ethiopia enshrines the right to special protection 

and assistance for orphaned children by the government, which right 

is dependent on available resources. The only form of alternative care 

mentioned in the Constitution is institutional care.

The Revised Family Code includes stipulations on adoption. The Code also 

contains regulations with regard to guardianship, which transfers from 

deceased parents to other family members. Through this legal process 

formal kinship care is established.

Notwithstanding the recommendations by the CRC Committee, national 

legislation concerning alternative care is not in place and neither of the 

aforementioned documents impose an obligation on the State to provide 

children who are in need of parental care with alternative care.

 Assessing the national laws on the basis of the proposed legal framework 

for alternative care, it may be concluded that Ethiopian laws are not entirely 

compatible with the criteria of the framework.

• In Ethiopia, ‘a variety of care options’ may be deemed to be available as 

the law provides for kinship care (transfer of guardianship to members 

of the extended family), guardianship by non-family members and 

residential care.

• Institutional care is not regarded as a measure of last resort in Ethiopian 

law; in fact, the Constitution of Ethiopia encourages the establishment 

of residential care facilities for the purposes of care for or adoption of 

orphaned children.

• Guardians are obliged to provide a child with an adequate standard of 

living; where necessary they may seek assistance from the State to fulfi l 

this obligation.

625 Ethiopia Alternative Childcare Guidelines 2009, p. 14.
626 Ethiopia Alternative Childcare Guidelines 2009, p. 19.
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• There are no provisions in the law for monitoring and review 

mechanisms.

• The Revised Family Code does contain a full chapter dedicated to 

adoption, both national and intercountry.

Despite the regulations concerning adoption, thousands of children are 

taken out of the country for (illicit) adoption by foreigners paying large sums 

of money to privately run children’s homes and agencies for the privilege.

On the basis of the above details, it may be concluded that Ethiopian 

legislation does not fully comply with the CRC and the ACRWC.

It is noteworthy that, notwithstanding the lack of legal provisions, the 

Ethiopian government has developed and approved Alternative Childcare 

Guidelines, in which the State’s responsibility to provide alternative care is 

laid out. Various forms of alternative care are regulated in the Alternative 

Childcare Guidelines and residential care is acknowledged as a last 

measure. In addition, a monitoring and review mechanism is included. 

These Guidelines are for the most part in line with both the CRC and the 

ACRWC and to some extent they are in conformity with the UN Guidelines 

as well. However, the non-binding character of the Alternative Childcare 

Guidelines does not allow for legal enforcement. It is the author’s opinion 

that the provisions of these Guidelines could be utilised as a basis for a 

separate Children’s Act.

Child-headed households are not formally legally recognised. In the 

Alternative Childcare Guidelines they are, nonetheless, categorised as 

vulnerable, as are children aff ected and infected by HIV/AIDS; these 

Guidelines are aimed at the improvement of care and services for vulnerable 

children. Given the fact that the government acknowledges the spread of 

HIV/AIDS throughout the country and recognises the devastating eff ects 

of the disease on children, the Alternative Childcare Guidelines might 

have been expected to contain more provisions specifi cally aimed at this 

vulnerable group.
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The Alternative Childcare Guidelines portray child-headed households as 

an alternative for community-based care when the child heading the family 

is 15 years or older and these households are therefore acknowledged as 

a form of alternative care for children, conforming to the UN Guidelines. 

Given that Article 242 of the Revised Family Code explicitly states that 

a minor is not qualifi ed to hold guardianship over another child, this 

constitutes a contrariety between the Family Code and the Alternative 

Childcare Guidelines, leading to the conclusion that there is a need for 

internal harmonisation of regulations.

5.2 Kenya

 The 2007 Concluding Observations of the CRC Committee mention the 

realisation of the 2001 Children’s Act, as well as other legislative measures 

that had been accomplished. There are concerns, however, regarding the 

need for further harmonisation and the strengthening of said legislation. 

The Committee therefore recommends that the State Party complete the 

legislative review concerning orphaned and other vulnerable children. The 

application of the 2001 Children’s Act should be prioritised by means of the 

adoption and implementation of laws and policies aimed at the protection 

of children.627

 In its 2010 Observations and Recommendations, the ACERWC notes that the 

State Party has drawn up and adopted various documents aimed at the well-

being and protection of children, though some documents do not conform 

to the ACRWC.628 Due to a lack of suffi  cient resources for implementation 

and procedures to that eff ect, the aforementioned documents run the risk 

of being left dormant. The ACERWC advises that the government of Kenya 

brings national legislation into compliance with the Charter and that 

procedures for the implementation of the adopted documents be put in 

place.629

627 UN Committee on the Rights of the Child, CRC/C/KEN/CO/2, 2007, p. 3.
628 The Observations and Recommendations do not specify which documents fail to 

comply with the ACRWC.
629 African Committee of Experts on the Rights and Welfare of the Child, Observations 

and Recommendations on Kenya’s fi rst Report, 2010, p. 6.
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Provisions on care for children are to be found in the Constitution of Kenya 

and in the Children Act (No. 8 of 2001).

5.2.1 Constitution of the Republic of Kenya (2010)

 In August 2010, a new Constitution was passed at referendum and 

subsequently promulgated and signed into law by the Kenyan president. 

The right to parental care and protection – together with a number of other 

specifi c children’s rights – is enshrined in the Bill of Rights, chapter 4 of the 

Constitution.630 This provision may well contribute to the strengthening of 

laws and policies aimed at improvement of the well-being of orphaned and 

other vulnerable children, as recommended by the CRC Committee.

5.2.2 Children Act (2001)

 The Kenyan Children Act was adopted in 2001. According to the Act, a child 

has the right to grow up with his parents and to be cared for by them.631 

However, when it is in the best interests of a child, the court or the Director 

of the Department of Children’s Services632 may decide on the separation 

of the child from his parents.633 When a child has been separated from his 

parents without a judicial intervention, the government is liable to assist in 

the reunion procedure.634

In the Children Act, parental responsibilities are defi ned as “all the duties, 

rights, powers, responsibilities and authority which by law a parent has in 

relation to the child and the child’s property in a manner consistent with the 

evolving capacities of the child”.635 A number of parental duties are listed, 

including the responsibility to care for a child and to provide him with proper 

630 Article 53 paragraph 1(e) Constitution of the Republic of Kenya.
631 Section 6 subsection 1 Children Act, Kenya, 2001.
632 The Department of Children’s Services is part of the Ministry of Gender, Children and 

Social Development. The Director of Children’s Services is appointed by the Minister 
(Article 37 subsection 1 Children Act, Kenya, 2001). The Director is responsible for 
safeguarding the welfare of children and for advancing their well-being and that of 
their family (Article 38 subsection 1 Children Act, Kenya, 2001).

633 Section 6 subsection 2 Children Act, Kenya, 2001.
634 Section 6 subsection 3 Children Act, Kenya, 2001.
635 Section 23 subsection 1 Children Act, Kenya, 2001.
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food, accommodation, clothing, medical care, education and guidance. 

Additionally, parental duties include the protection of a child from neglect, 

discrimination and abuse.636 The Act off ers the possibility for parents to be 

discharged of parental responsibility by the Minister when separated from 

their children for longer periods of time due to employment migration, 

which has resulted in the inability to fulfi l their duties.637 A person without 

parental responsibility who has a child in his care, should act in accordance 

with the Children Act and protect or advance the child’s well-being to the 

best of his ability.638 A person with parental responsibility shall continue 

to bear this responsibility (unless he is discharged of his parental duties 

subject to the aforementioned Section 23 subsection 3 Children Act).639

When both parents of a child are deceased, parental responsibilities may be 

transferred to a guardian who is appointed either by the parents or by the 

court, to a person with a residence order,640 to a capable person appointed 

by the court or – in the absence of the aforementioned persons – to a 

relative of the child.641

 Part V of the Act provides regulations on institutional care facilities. A 

distinction is made between governmental rehabilitation schools642 and 

Charitable Children’s Institutions established by civil society and approved 

by the government.643 To these institutions, children in need of care and 

protection and underage off enders may be admitted by court order or 

in cases of emergency.644 In compliance with Section 72 Children Act, 

regulations relating to Charitable Children’s Institutions were developed 

and implemented. These regulations include the following topics: the 

registration of institutions, children’s welfare, the health needs of children, 

636 Section 23 subsection 2 Children Act, Kenya, 2001.
637 Section 23 subsection 3 Children Act, Kenya, 2001.
638 Section 23 subsection 5 Children Act, Kenya, 2001.
639 Section 24 subsection 5 Children Act, Kenya, 2001.
640 A residence order is a court order containing the name of the person in whose care 

a child is ordered to reside, Section 114(b) Children Act, Kenya, 2001.
641 Section 27 subsection 1(c) Children Act, Kenya, 2001.
642 Section 47 Children Act, Kenya, 2001.
643 Section 58 Children Act, Kenya, 2001.
644 Sections 56 and 63 Children Act, Kenya, 2001.
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behaviour management policy, staff  issues and the management of 

institutions.645

In the Children Act the term a ‘child in need of care and protection’ is 

defi ned. Various categories are listed in Section 119, starting with a child 

without parents or a guardian, a child who has been abandoned or a child 

who is indigent (sub a). Children whose parents or guardian are unfi t 

to raise them (sub e) and children with a terminally ill parent (sub l) are 

considered to be in need of care and protection. A child displaced through 

war, civil disturbances or natural disasters is also recognised as in need of 

care and protection (sub p).646

Section 125 looks at the situation of children in need of care. The court is 

authorised to order a child to be returned to his parent or guardian when 

the child is considered to be in need of care (sub a). This parent or guardian 

may be instructed by the court to guarantee the provision of adequate 

care (sub b). The Director of Children’s Services may be ordered to provide a 

child who is a victim of man-made or natural disasters with care; whenever 

possible, children should be reunited with their parents (sub e). In case 

reunion is not possible, the child may be ordered to continue living in the 

custody of a local authority, a Charitable Children’s Institution or a person 

suitable to care for children until the age of 18 (subsection 5).647

A child may be brought under a supervision order by the court, whereby he 

remains in the care of his caregiver while being supervised by a children’s 

offi  cer or another authorised offi  cial.648

A care order is defi ned as an order through which the care, control and 

possession of a child is transferred by the court from a parent or guardian 

to a local authority or an institutional facility.649 Such an order may only be 

made by the court if other possible solutions have proven to be unsuccessful 

645 Children Regulations, Kenya, 2005.
646 Section 119 subsection 1 Children Act, Kenya, 2001.
647 Section 125 subsection 2 Children Act, Kenya, 2001.
648 Section 130 Children Act, Kenya, 2001.
649 Section 132 subsection 1 Children Act, Kenya, 2001.
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and when the order is in the best interests of the child.650 Another situation 

in which this particular order may be applied, is when a child is being 

harmed or at risk of harm, as a result of the inadequacy of care the child 

receives.651 A care order may also be made when a child is found to be in a 

dangerous situation from which he is required to be moved immediately.652 

A care order may be subject to conditions, directions and restrictions given 

by the court.653 

According to Section 132 subsection 8 each care order is aimed at providing 

a child with adequate care until he reaches majority or for a shorter period 

where suitable. The Director of Children’s Services has the obligation to 

supervise, monitor and assess the care received by a child.654

In addition to a full care order, the court has an interim care order at its 

disposal when there is reason to presume that a care order is required or 

during a deferment in the application process of a care order.655 The interim 

order may be made for a maximum of eight weeks after which period it 

may be extended for a further four weeks.656

Both a care order and an interim care order may be discharged by the court 

when replaced by an adoption order, a residence order or a supervision 

order or when the court deems the order no longer necessary.657

 

 Sections 147 – 153 Children Act concern foster care. When a child has been 

made the subject of a care order and been placed in a Charitable Children’s 

Institution, the Director of Children’s Services may transfer the child to the 

care of a foster parent. The responsibility for supervision and monitoring 

of the child’s well-being lies with the Director. A foster parent has parental 

responsibilities in respect of the maintenance of the child.658

650 Section 132 subsection 2(a) Children Act, Kenya, 2001.
651 Section 132 subsection 2(b) Children Act, Kenya, 2001.
652 Section 132 subsection 2(c) Children Act, Kenya, 2001.
653 Section 132 subsection 3 Children Act, Kenya, 2001.
654 Section 132 subsection 9 Children Act, Kenya, 2001.
655 Section 132 subsection 10 Children Act, Kenya, 2001.
656 Section 132 subsection 11 Children Act, Kenya, 2001.
657 Section 132 subsection 12 Children Act, Kenya, 2001.
658 Section 147 Children Act, Kenya, 2001.
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 Provisions for adoption are to be found in Sections 154 – 183. The High Court 

may make an adoption order on application, under the auspices of the 

Children Act.659 Kenya has ratifi ed the 1993 Hague Convention.660

The Children Act is currently under review in order to strengthen clauses 

concerning alternative care and adoption.  The Department of Children 

Services has announced that National Guidelines on Foster Care and 

National Guidelines on Guardianship are to be developed.661

5.2.3 Concluding summation

The State’s responsibility to provide children with alternative parental care 

is fi rmly embedded in the new Constitution. In addition, the Children Act 

contains various provisions for children without parental care and refers to 

both the CRC and the ACRWC. Parental responsibilities as well as the transfer 

of these responsibilities – when parents are temporarily or permanently 

unable to carry out their duties – are mapped out in the Act. A number of 

care options are to be found in the Children Act, including foster care and 

institutional care.

 In conjunction with the Constitution, the Children Act conforms to the CRC 

and the ACRWC as far as alternative care is concerned and on the basis 

of the proposed framework for alternative care, with the exception that 

institutional care has not been acknowledged as a measure of last resort.

• There is a variety of care options available (foster care, transfer of 

guardianship and institutional care).

• Section 125(b) is aimed at the provision of adequate care, which includes 

a certain standard of living for a child in care.

• The monitoring and assessment of alternative care is required by the 

Children Act.

• Adoption is addressed in 30 separate Sections of the Children Act in 

which both domestic and international adoption are regulated.

659 Section 154 Children Act, Kenya, 2001.
660 In this regard, see chapter 2, paragraph 2.8 of this study.
661 Sloth-Nielsen 2008b, p. 2.
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The considerations on the reunion of children with their parents – possibly 

aided by a supervision order – are in line with the UN Guidelines, which 

promote the care for a child in his own family.

It is notable that, although the Constitution of Kenya in conjunction with 

the 2001 Children Act virtually ‘ticks all the boxes’ and may be regarded as 

a model Bill on children’s rights, the implementation process has not yet 

materialised; this has been observed by both the CRC Committee and the 

ACERWC and is illustrated by the situational analyses on alternative care 

and on child-headed households in respectively chapters 3 and 4.

The proposed Guidelines on Foster Care are expected to contribute to the 

realisation of implementation measures, recommended by both the CRC 

Committee and the ACERWC.

Neither the 2010 Constitution nor the 2001 Children Act contain provisions 

on child-headed households and there are no provisions specifi cally aimed 

at children aff ected by HIV/AIDS; these households are not regarded as 

‘vulnerable’ in either law. Although HIV/AIDS was announced to be a 

national disaster by a Kenyan Presidential Order in 1999,662 provisions 

relating to the disease did not fi nd their way into the legislation discussed 

in this paragraph. However, the Government of Kenya has issued a number 

of National Strategic Plans663 as well as legislation relating to HIV/AIDS, 

namely the HIV and AIDS Prevention and Control Act, 2006.664

5.3 Malawi

 The CRC Committee welcomes the comprehensive constitutional 

review process by the Malawi Law Commission in its 2009 Concluding

Observations. It also expresses support for amendments in legislation 

662 <http://nacc.or.ke/index.php?option=com_content&view=article&id=53&Itemi
d=126>, accessed on 16/03/2011.

663 The Kenya National AIDS Strategic Plan 2000 to 2005; the Kenya National HIV and 
AIDS Strategic Plan 2005/6 – 2009/10; the Kenya National AIDS Strategic Plan 
(2009/10 – 2012/13).

664 Kenya Act no. 14 of 2006 – HIV and AIDS Prevention and Control Act.
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in order to harmonise national legislation with the CRC and other 

international instruments. However, the proposed reviews have not yet 

been implemented due to political circumstances. The Committee strongly 

recommends that the State Party adopts the proposed legislation as soon 

as possible, ensuring the harmonisation of national laws with the CRC.665 

Stipulations concerning alternative care for children are laid down in the 

Child Care, Protection and Justice Act which came into eff ect in 2010. The 

Constitution of Malawi merely prescribes that a child has the right to be 

raised by his parents; children are considered to be persons below the age 

of 16.666

5.3.1 Child Care, Protection and Justice Act (2010)

 In June 2010 the new Child Care, Protection and Justice Act was passed by 

the Malawian government.667 The Act merges a number of laws and policies 

into one document: children’s rights, child care and protection as well as 

juvenile justice. In keeping with the Constitution of Malawi, a child is 

defi ned as a person younger than 16 years of age.668 However, in the 2003 

National Policy on Orphans and other Vulnerable Children it is stated that 

an orphan is defi ned by the Malawian government as “a child who has lost 

one or both parents because of death and is under the age of 18 years”, a 

defi nition based on Policy Guidelines dating back as far as 1992.669

The parents of a child are primarily responsible for his care, maintenance 

and protection. Parental responsibility includes protection from neglect 

and all harm such as abuse and exploitation, as well as provision of care, 

maintenance and guidance, ensuring the welfare of a child.670

An extensive list of situations in which a child is considered to be in need 

of care and protection is embodied in the new Act, a number of which are 

665 UN Committee on the Rights of the Child, CRC/C/MWI/CO/2, 2009, pp. 2, 3.
666 Article 23 Constitution of the Republic of Malawi, 1994.
667 Child Care, Protection and Justice Act, 2010 (No. 22 of 2010).
668 Section 2 Child Care, Protection and Justice Act, Malawi, 2010.
669 Malawi National Policy on Orphaned and other Vulnerable Children 2003, p. 8.
670 Section 3 Child Care, Protection and Justice Act, Malawi, 2010.
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highlighted here. In the fi rst place, a child who is physically or mentally 

harmed, or at risk of becoming so, is categorised as being in need of care and 

protection. A child whose parents are not capable of providing adequate 

care or who have neglected the child, is equally considered to be in need 

of care and protection, as are children without parents or a guardian and 

children who have been abandoned by their parents or their guardian. 

Furthermore, children who are denied medical care or treatment and those 

who cannot be controlled by their parents or guardian are to be regarded 

as in need of care and protection. Lastly, a child falls into this category when 

classifi ed as such by a social welfare offi  cer.671

A child who, on reasonable grounds, is believed to be in need of care and 

protection may be taken to a place of safety by any person or taken into 

temporary custody by that person.672 This child must be presented to the 

Child Justice Court within 48 hours. The place of safety or the suitable adult 

in whose care a child is placed, carries the responsibility for the child’s 

maintenance.673

Family members have a duty to inform a social welfare offi  cer or a police 

offi  cer when they have reason to believe that a child to whom they are 

related is physically or mentally abused, neglected or abandoned; non-

compliance with this duty is an off ence.674 The same obligation rests on 

child care providers and members of the community.675

A guardian is defi ned as “a person who has lawful or legitimate custody, 

care or control of a child in place of a parent”.676 Somebody may be appointed 

as a guardian to any child who resides in Malawi by a will or by choice of 

a parent, a court order or a child’s family.677 The court may make an order, 

allocating a guardian to a child in the following circumstances:

• the child’s parents are deceased or cannot be traced;

• the child has no guardian or a person who has parental responsibility;

671 Section 23 Child Care, Protection and Justice Act, Malawi, 2010.
672 Section 24 Child Care, Protection and Justice Act, Malawi, 2010.
673 Section 25 Child Care, Protection and Justice Act, Malawi, 2010.
674 Section 34 Child Care, Protection and Justice Act, Malawi, 2010.
675 Sections 35 and 36 Child Care, Protection and Justice Act, Malawi, 2010.
676 Section 2 Child Care, Protection and Justice Act, Malawi, 2010.
677 Section 38 Child Care, Protection and Justice Act, Malawi, 2010.
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• the child’s parents are separated and it is in the best interests of the 

child to have a guardian appointed.678

 The fourth division of the Act is dedicated to foster care, which is defi ned 

as the placement of a child with a foster parent or in a foster home.679 The 

district social welfare offi  cer is responsible for supervising and monitoring 

foster care.680 Places or residences shall be instituted by the Minister as public 

foster homes, to be managed by a person designated by the Minister.681 

Private foster homes may be established by a person or an organisation 

after approval by the Minister.682 The Child Justice Court may make a foster 

order, placing the child in a foster home when he is considered to be in need 

of care and protection. Once a child is committed to a foster home, parental 

rights and responsibilities transfer to the manager of the home.683 The 

manager, in cooperation with the district social welfare offi  cer, may place 

a child from the foster home with a foster parent.684 While in his care, the 

foster parent bears the same responsibilities for the child as if he were the 

biological parent.685

 A foster child may be adopted by his foster parent at the latter’s request 

and when in conformity with the 1964 Adoption of Children Act;686 this Act 

is currently under revision. Changes include the recognition of intercountry 

adoption as a care alternative for children who cannot be placed in a foster 

family or with a Malawian adoptive family and for whom other suitable 

alternative care options are not available within the country. Another 

proposed amendment is that adoptive children enjoy the same inheritance 

rights and other rights as the biological children of adoptive parents.687

678 Section 41 Child Care, Protection and Justice Act, Malawi, 2010.
679 Section 2 Child Care, Protection and Justice Act, Malawi, 2010.
680 Section 60 Child Care, Protection and Justice Act, Malawi, 2010.
681 Section 46 Child Care, Protection and Justice Act, Malawi, 2010.
682 Section 47 Child Care, Protection and Justice Act, Malawi, 2010.
683 Sections 49 and 50 Child Care, Protection and Justice Act, Malawi, 2010.
684 Section 51 Child Care, Protection and Justice Act, Malawi, 2010.
685 Section 53 Child Care, Protection and Justice Act, Malawi, 2010.
686 Section 68 Child Care, Protection and Justice Act, Malawi, 2010.
687 African Child Policy Forum 2007a, p. 95.
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In addition to the responsibilities of parents to care for and maintain their 

children, the local government authority has the duty to promote and 

safeguard the welfare of children.688 Children who are abandoned, lost 

or seeking shelter are to be provided with accommodation by the local 

government.689 The local government authority also bears responsibility 

for tracing parents when children are lost or abandoned.690 This authority 

must keep a register of children aff ected by HIV/AIDS, intended to ensure 

that these children have – without discrimination – access to social services, 

healthcare, material support and alternative care.691

 The Minister is responsible for the establishment of Public safety homes;692 

private safety homes may be approved by the Minister on application.693 

A safety home may double as a reformatory centre for young off enders; 

however, all safety homes have to adhere to the ‘Reformatory Centre and 

Safety Home (Management) Rules’, laid down in the Eighth Schedule of 

the Act.694 These rules stipulate that a safety home should at the very least 

provide the following services:

• adequate food, clothing and bedding;

• education, healthcare and recreation;

• counselling;

• parent/child interaction facilities.695

A child’s parent or guardian may be given a contribution order by the court 

to pay a periodic contribution to a safety home, a foster home or a foster 

parent or another person in whose care the child has been placed.696

A person in whose care a child is committed by court order is obliged to 

688 Section 70 Child Care, Protection and Justice Act, Malawi, 2010.
689 Section 71 Child Care, Protection and Justice Act, Malawi, 2010.
690 Section 71 Child Care, Protection and Justice Act, Malawi, 2010.
691 Section 77 Child Care, Protection and Justice Act, Malawi, 2010.
692 Section 157 Child Care, Protection and Justice Act, Malawi, 2010.
693 Section 158 Child Care, Protection and Justice Act, Malawi, 2010.
694 Section 159 Child Care, Protection and Justice Act, Malawi, 2010.
695 Eighth Schedule, Reformatory Centre and Safety Home (Management) Rules, Child 

Care, Protection and Justice Act, 2010.
696 Section 177 Child Care, Protection and Justice Act, Malawi, 2010.
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care for the child and to maintain the child as if he were the biological 

parent.697

The intrinsic benefi ts of keeping siblings together are acknowledged in the 

Act.698

5.3.2 Concluding summation

The Child Care, Protection and Justice Act provides an extensive but non-

exhaustive list of children who should be considered as being in need of 

care; child-headed households and children aff ected by HIV/AIDS are not 

explicitly listed as in need of care, which the author regards as a notable 

omission.

Although responsibility for the care of children lies primarily with the 

parents, local government authorities bear responsibility for facilitating 

care provisions as a means of securing the welfare of children. This 

responsibility may be interpreted as an obligation of the State to ensure 

alternative care for children without adequate parental care.

The Act defi nes guardianship relating to children; in addition, foster care 

and residential care feature prominently in the Act.

Both the Constitution and the Child Care, Protection and Justice Act are in 

violation of the ACRWC in that the age of majority is set at 16 as opposed 

to 18; the CRC, on the other hand, allows for Member States to deviate from 

the preferred age of 18. Malawi’s legislation represents a clear example 

of the further reaching protection off ered by the ACRWC (cf chapter 2, 

paragraph 2.6.1); at the same time Malawi’s legislation demonstrates 

that non-conformity with the treaties – in this case the ACRWC – is not 

sanctionable.

 

697 Section 179 Child Care, Protection and Justice Act, Malawi, 2010.
698 Section 8 paragraph 4 Child Care, Protection and Justice Act, Malawi, 2010. 
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In terms of the criteria formulated in the proposed legal framework for 

alternative care, the Child Care, Protection and Justice Act should be 

considered to be largely in conformity with the CRC.699

• Various forms of alternative care are provided for, to wit: temporary 

custody in a place of safety or by a suitable adult, guardianship, foster 

care by a natural person or by a foster home and institutional care.

• Although institutional care is not deemed to be a measure of last resort, 

strict rules are provided for this form of care.

• Parents are primarily responsible for the provision of adequate care 

and maintenance of a child; this responsibility is shared with the 

State. Parents may also be required to contribute to the alternative 

care received by their child. These measures may be seen as provisions 

ensuring an adequate standard of living.

• All forms of alternative care are subject to supervision or inspection by 

the Child Case Review Board.

• An Adoption Children Act is available, but is currently under review.

Acknowledgement of the importance of siblings remaining together in 

Section 8 of the Act is in line with the UN Guidelines.

The lack of protective measures specifi cally aimed at child-headed 

households in the new Child Care, Protection and Justice Act is remarkable 

considering the continuous increase of the emergence of this type of 

household. However, the provisions for children aff ected by HIV/AIDS 

apply to many children in child-headed households as most of these 

households are aff ected by the disease. These provisions notably include 

local authorities’ obligation to keep a register of children aff ected by HIV/

AIDS. Although a potentially negative side of such registers is the risk that 

they may lead to discrimination and stigmatisation, the benefi ts – such as 

access to alternative care, social services, healthcare and material support 

– far outweigh potentially negative aspects.

699 Although the age of 18 as the age of majority is not one of the criteria of the proposed 
framework, it would be inaccurate to consider the Act to be in compliance with the 
ACRWC as the latter explicitly sets the age of majority at 18 years.
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Considering the various stipulations relating to alternative care, the Act 

provides the onset for the harmonisation process recommended by the CRC 

Committee. However, the issue concerning the limitation of childhood to the 

age of 15 years remains a matter of great concern as this excludes children 

from protection, provisions and services from the age of 16 onwards.

5.4 Namibia

 The 1993 initial report of Namibia is the only report submitted by the State 

Party to the CRC Committee on which Concluding Observations have been 

issued. Due to the fact that – almost two decades later – the information 

is completely outdated and far-reaching law reforms have in the interim 

taken place, the Concluding Observations have become obsolete; they will 

therefore be excluded from consideration.

 The 1990 Constitution of Namibia states that a child has the right to be cared 

for by his parents where possible and when it is in the best interests of the 

child.700 The topic of alternative care is not addressed in the Constitution.

Following a drafting process of more than a decade, with extensive 

nationwide consultation procedures – including an intensive media 

campaign, children and youth consultations, as well as regional and national 

workshops701 – the fi nal draft of the Namibian Child Care and Protection Bill 

is expected to be tabled by the cabinet in April 2011. It repeals the outdated 

1960 Children’s Act and all its amendments as well as the 2006 Children’s 

Status Act, which documents will, therefore, not be discussed in this study. 

The new Bill has been modelled on South African legislation and bears 

much similarity to the South African Children’s Act (2005) and to the South 

African Children’s Amendment Act (2007).702

700 Article 15 Constitution of the Republic of Namibia, 1990.
701 Namibia Ministry of Gender Equality and Child Welfare 2010.
702 Sloth-Nielsen 2008b, p. 2.
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5.4.1 Child Care and Protection Bill (2011)

 The main objectives of the new Child Care and Protection Bill are the 

protection and promotion of the well-being of all children in Namibia; 

the Bill is meant to give eff ect to the children’s rights enshrined in the 

Constitution of Namibia, as well as to Namibia’s obligations derived from 

the CRC, the ACRWC and other international documents.703

The Bill explicitly declares a child’s right to care, the responsibility for 

which lies with the child’s parents, guardian or other caregiver704 and the 

importance of siblings being raised together is acknowledged.705

The defi nitions of a number of key terms are provided in the fi rst chapter 

of the new Bill.706 Alternative care is defi ned as temporary or long term 

care of a child in foster care, kinship care by order of the Children’s Court 

or care in a place of safety, a shelter, a children’s home or an education 

and development centre. Foster care is described as care of a child which 

is ordered by the Children’s Court to be provided by a person other than 

a parent, guardian or (extended) family member.707 Kinship care is care 

provided by (extended) family members. Places of safety or care, shelters, 

children’s home and education and development centres are categorised as 

residential child care facilities. Children should only be placed in residential 

care when this is in their best interests.708

 A shelter is a facility where basic services, including accommodation, are 

provided for street children, abused children and other children presenting 

themselves in the facility. A shelter may be established and operated by any 

person, as well as by the (local) government and NGOs, provided that the 

facility is registered and operates in accordance with the law. Governmental 

funding may be administered when a shelter operates in compliance with 

the provisions of this Bill.709

703 Article 2 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
704 Articles 7 and 8 Child Care and Protection Bill, Namibia, revised fi nal draft, May 

2010.
705 Article 4 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
706 Article 2 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
707 The defi nition of foster care is repeated in Article 150.
708 Article 59 subsection 6 Child Care and Protection Bill, Namibia, revised fi nal draft, 

May 2010.
709 Article 62 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
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A children’s home is a residential care facility for non-family based care of 

children who are orphaned or abandoned or for whom suitable kinship 

care or foster care is not available. Where possible, children should be 

placed in a home in their own community. Children’s homes may only 

be run by private persons and organisations when they are registered in 

conformity with this Bill and when run in compliance with set conditions 

of registration.710  In 2009, the Ministry of Gender Equality and Child Welfare 

introduced Minimum Standards for Residential Child Care Facilities, 

containing standards for the care for children, organisation of facilities, 

management and staff , premises, and administration and fi nances.711 These 

standards were developed on the basis of the then draft UN Guidelines.

An extensive number of situations in which a child is considered to be in 

need of protective services – also categorised as vulnerable – are listed in 

the new Bill. Abandoned and orphaned children as well as those without 

adequate care are acknowledged as vulnerable. Other categories of 

children regarded as being in need of protective services include: street 

children, neglected or abused children, children addicted to alcohol or 

drugs and unaccompanied migrant or refugee children. Children aff ected 

by HIV/AIDS are not specifi cally distinguished; nonetheless, these children 

can be categorised as vulnerable given that they may be regarded either as 

orphaned, neglected or exposed to harmful circumstances. A chronically or 

terminally ill child deprived of a suitable caregiver is equally categorised as 

vulnerable.712

Furthermore, circumstances are listed in which a child may be in need of 

protective services and where a social worker will have to investigate the 

situation. Children belonging to a child-headed household are categorised as 

potentially in need of protective services and investigation and assessment 

by a social worker is prescribed.713 

710 Article 63 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
711 Namibia Minimum Standards for Residential Care 2009.
712 Article 127 subsection 1 Child Care and Protection Bill, Namibia, revised fi nal draft, 

May 2010.
713 Article 127 subsection 2 Child Care and Protection Bill, Namibia, revised fi nal draft, 

May 2010.
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 Kinship care is described as care provided by the (extended) family of the 

child. A child may by placed in kinship care by court order or on the basis of 

a written and signed care agreement between the parent or guardian and 

the kinship caregiver. When the aforementioned agreement is registered 

at the Children’s Court and complies with the provisions of this Bill, the 

kinship caregiver may be eligible for maintenance grants for the child.714

A kinship caregiver carries parental responsibility for a child placed in his 

care; the right of custody and control over the child is transferred to this 

caregiver.715 A detailed list of what custody and control includes is provided, 

such as the promotion of a child’s well-being and development, encouraging 

the child to maintain contact with family and friends and arranging for 

trial visits home when this is in the child’s best interests. Additionally, the 

kinship caregiver is obliged to arrange medical care, including surgical 

operations, when such care is required.716

 A foster parent has parental duties towards the child, as well as 

responsibilities as set out in Article 145 Child Care and Protection Bill 

(outlined above) and obligations contained within the court’s placement 

order. The total number of children living in a foster care family is limited 

to six, unless the court considers it to be in the best interests of all children 

belonging to the family to exceed this maximum.717

 The Children’s Court may make adoption orders on application.718 A child 

may be adopted under the following circumstances: he has no parents or 

other suitable caregiver, the parents or guardian are missing, the child is 

abandoned, the parents or guardian have given the child up for adoption or 

permanent alternative care is needed. A child placed in permanent kinship 

care or permanent foster care is considered to be no longer in need of 

alternative care. A social worker, specifi cally assigned to each case, should 

assess whether it is in the best interests of a child to be adopted.719 

714 Article 114 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
715 Article 115 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
716 Article 145 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
717 Article 154 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
718 Article 164 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
719 Article 165 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
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 The new Bill contains provisions concerning child-headed households. A 

household may be designated as child-headed by the Minister under the 

following four conditions:

• the household is not headed by a parent or other caregiver due to death, 

chronic or terminal illness or abandonment of the household;

• no appropriate adult family member is available to care for the children 

belonging to the household;

• a child has taken over the role of primary caregiver for another child or 

for other children in the household;

• the arrangement should be in the best interests of all children belonging 

to the household.

Once a household has been recognised as child-headed, it should be brought 

under the supervision of a designated adult by the Children’s Court or by 

an organ of government or NGO assigned by the Minister. On behalf of 

the household, the head child or the designated adult may apply for and 

administer grants and other assistance to which the family is entitled. 

Decisions on behalf of the household may only be taken after consulting 

the head child, as well as – possibly – the other children when their age 

and level of maturity require this. The child heading the household carries 

the responsibilities of an adult caregiver and is in charge of day-to-day 

decisions concerning the family. Child-headed households should enjoy the 

same status as any other household; they may not be excluded from any 

government assistance they would otherwise be entitled to.720

Children may be placed in a child-headed household by court order under 

the care of the head child, under supervision of a designated adult.721

A parent, guardian, caregiver or a child heading a household, may apply for 

and – when eligible – receive a maintenance grant for children provided 

by the government. Additionally, the adult supervising a child-headed 

household – or the governmental organ or NGO designating this adult to 

the household – may apply for the maintenance grant.722

Foster parents, caring for a child on the basis of a court order, as well as 

720 Article 206 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
721 Article 141 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
722 Article 218 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
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registered and approved residential child facilities may be entitled to a 

specifi c grant if such grant is made available by the government.723

Emergency grants or assistance may be made available in the following 

critical situations: loss of a child’s family or home, natural disasters and 

armed confl ict and illness of a child or its caregiver.724

As stated earlier, the Ministry of Gender Equality and Child Welfare has 

issued standards for residential care facilities. The Ministry will develop 

guidelines and standards for foster care.725

5.4.2 Concluding summation

The new Namibian Child Care and Protection Bill is one of the most 

comprehensive of all Children’s Acts featuring in this study. The Bill lists 

and defi nes a wide variety of key terms and off ers a detailed description 

of situations in which children are to be categorised as being in need of 

alternative care. Various modes of institutional care, such as places of safety, 

shelters and children’s homes, are distinguished in the Bill which contains 

regulations for each type of care facility. The Bill provides separately for 

foster care and kinship care. Adoption – both domestic and intercountry – 

is covered and child-headed households are legally recognised. A system of 

grants, specifi ed per caregiver, is embodied in the Bill.

The obligation to provide a child with care is carried by parents, guardians 

or other caregivers. As the State accepts responsibility for child welfare, 

development and protection laid down in the CRC and the ACRWC, however, 

the obligation is a shared one between parents and the government. This is 

in conformity with the CRC and the ACRWC.

 Taking into account the proposed legal framework, the Child Care and 

Protection Bill largely meets its criteria:

723 Articles 219 and 220 Child Care and Protection Bill, Namibia, revised fi nal draft, May 
2010.

724 Article 222 Child Care and Protection Bill, Namibia, revised fi nal draft, May 2010.
725 Namibia Ministry of Gender Equality and Child Welfare 2009, p. 28.
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• The Bill contains stipulations on various forms of alternative care, viz 

foster care, kinship care and a variety of residential care facilities such 

as places of safety, shelters and children’s homes.

• The Bill states that children should only be placed in residential care 

when this is in their best interests, which equates to ‘a measure of last 

resort’.

• All care facilities, both registered and unregistered, as well as all care 

orders by the courts, are to be monitored.

• Parents have to ensure that their children enjoy an adequate standard of 

living; there are no regulations aimed at the provision of such standards 

by other caregivers.

• Chapter 14 of the Child Care and Protection Bill is devoted to adoption, 

both domestic and intercountry. Despite the fact that intercountry 

adoptions in Namibia are rare, the Bill aspires to implement the 

Principles of the 1993 Hague Convention.

The provisions concerning kinship care are noteworthy in that it is by no 

means the norm that this form of alternative care is embodied in national 

law. By implementing a legal distinction between foster care and kinship 

care, the Bill creates clarity on these forms of alternative care. The term 

foster care only applies when children are placed with a (professional) 

foster carer by court order. All care provided by extended family members 

– friends and community members known to a child are included – is 

categorised as kinship care.

Kinship caregivers’ eligibility for a maintenance grant is signifi cant in that 

it creates a form of equality between kinship carers and foster carers; in 

most countries, foster parents are eligible for fi nancial support whereas 

kinship caregivers receive no assistance.

By specifying and regulating both forms of alternative care, the Bill is in full 

compliance with the UN Guidelines.

The recognition that siblings should remain together and the provisions on 

child-headed households in the Namibian Child Care and Protection Bill are 

equally compatible with the UN Guidelines. Under the Bill, a household may 

be legally recognised as a child-headed household by the Minister when 

the prospective head is deemed capable of acting as head of the family. 
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The assessment of the capability of this child does not depend on age (the 

Bill does not contain a minimum age for a child head), but is based on the 

child’s expected ability to provide care for the other household members, as 

well as his ability to take the decisions for the family and to fulfi l a parental 

role. It is noteworthy that elements such as the opinion of the child and 

his right to be heard do not feature in the criteria for households to be 

recognised as child-headed. Whether these elements should be considered 

to be implicitly embodied in the relevant stipulation is unclear. A child-

headed family should be brought under supervision of a designated adult, 

by order of the court. As a result, siblings are able to remain together, in line 

with the UN Guidelines.

Children aff ected or infected by HIV/AIDS are not specifi cally categorised in 

the Child Care and Protection Bill. However, from 1999 onwards Namibia 

has issued National Strategic Plans on HIV/AIDS at regular intervals and 

policies and campaigns on HIV/AIDS aimed at both adults and children are 

available.

The 2009 Namibia Minimum Standards for Residential Care are evidently 

based on the UN Guidelines, providing a practical instrument for those 

involved in residential care and advancing the implementation of the Child 

Care and Protection Bill. The proposed standards for foster care may further 

this implementation process.

5.5 Rwanda

 In its 2004 Concluding Observations relating to Rwanda, the CRC Committee 

questions whether Law No. 27/2001 on the Rights of the Child and Protection 

of Children against Abuse has been fully implemented. It also expresses 

concerns about the compatibility of national legislation with the CRC. 

Consequently, the Committee recommends that further measures be taken 

by the State Party to bring national legislation in full compliance with the 
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CRC. The Committee encourages the State Party to advance the creation of 

an extensive Children’s Code.726

The obligations of the government of Rwanda concerning children’s rights 

with regard to alternative care are laid down in the Constitution, as well as 

in Law No. 27/2001 Relating to Rights and Protection of the Child Against 

Violence and the National Policy for Orphans and Vulnerable Children.

5.5.1 Constitution of the Republic of Rwanda (2003)

 The 2003 Constitution of Rwanda states that parents have a duty to raise 

their children; the State is obliged to protect the family, particularly mothers 

and children.727 The Constitution further provides that every child has the 

right to special protection by his family, by society and by the State.728

5.5.2 Law No. 27/2001 Relating to Rights and Protection of the 

Child Against Violence (2001)

 In Law No. 27/2001, a number of articles relate to parental care and 

alternative care for children.

The Law stipulates that families and childcare organisations should ensure 

the welfare of children.729 When a child cannot reside with his parents, he is 

entitled to necessary (material) assistance from his parents and he has the 

right to visit them whenever possible.730

When a child is orphaned, he has the right to care by a guardian, an 

adoptive parent or a specialised institution. The responsibility to ensure 

this right lies with the State.731  A child is only adoptable when this is in his 

726 UN Committee on the Rights of the Child, CRC/C/15/Add.234, 2004, pp. 2, 3.
727 Article 27 Constitution of the Republic of Rwanda, 2003.
728 Article 28 Constitution of the Republic of Rwanda, 2003.
729 Article 3 Law No. 27/2001 Relating to Rights and Protection of the Child Against 

Violence, Rwanda.
730 Article 7 Law No. 27/2001 Relating to Rights and Protection of the Child Against 

Violence, Rwanda.
731 Article 8 Law No. 27/2001 Relating to Rights and Protection of the Child Against 

Violence, Rwanda.
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best interests; the government regulates the reviewing process.732 In April 

2009, Rwanda adopted national guidelines for international adoption, 

regulating intercountry adoption of Rwandan children.733 Additionally, 

the government of Rwanda ratifi ed the 1993 Hague Convention in May 

2010. In order to pave the way for implementation of the aforementioned 

Convention and to align national laws, the Ministry of Gender and Family 

Promotion suspended all new applications for intercountry adoption from 

Rwanda as of 31st August 2010 until further notice.734

Parents, guardians and caregivers have to act in accordance with the rights 

of the child concerning welfare, healthcare and education. The government 

must ensure these rights are adhered to and to provide assistance to 

parents in need.735 When the aforementioned actors fail to provide a child 

with suitable protection against violence or with adequate care, they may 

be ordered to pay a fi ne or sentenced to imprisonment.736

5.5.3 National Policy for Orphans and Vulnerable Children 

(2003)

In the 2003 National Policy for Orphans and Vulnerable Children, vulnerable 

children are defi ned as persons younger than 18 years of age who live under 

conditions which deprive them of the fundamental rights essential for 

their development. The National Policy distinguishes a total of 15 categories 

of vulnerable children: children growing up in a child-headed household 

feature as the fi rst category; other groups include children aff ected by HIV/

AIDS, children in foster care and children in care centres.737

732 Article 16 Law No. 27/2001 Relating to Rights and Protection of the Child Against 
Violence, Rwanda.

733 Guidelines on International Adoption, Rwanda, 2009.
734 <http://www.migeprof.gov.rw/index.php?option=com_content&task=blogcategor

y&id=96&Itemid= 229> accessed on 12/10/2010.
735 Article 14 Law No. 27/2001 Relating to Rights and Protection of the Child Against 

Violence, Rwanda.
736 Article 46 Law No. 27/2001 Relating to Rights and Protection of the Child Against 

Violence, Rwanda.
737 Rwanda National Policy for Orphans and Vulnerable Children 2003, pp. 8, 9.
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One of the specifi c objectives of the National Policy is the establishment 

of community-based care for child-headed households through the 

appointment of mentors. As to foster care,738 the issue concerning the lack 

of legal instruments aimed at the protection of foster children is raised. 

Targets include development of a protection mechanism by means of 

a legal framework for fostering and adoption, as well as a monitoring 

and supervising system for foster care. For children in centres, specifi c 

objectives encompass the reduction of children living in residential care 

and the development of guidelines, procedures and a monitoring system 

for centres by means of alternative care models.739

Children aff ected by HIV/AIDS are not only recognised as vulnerable, but 

also as potentially at a higher risk of establishing child-headed households. 

At the same time, it is acknowledged that drawing a distinction between 

these children and other vulnerable children may result in stigmatisation 

and exclusion from society. The National Policy therefore aims to integrate 

assistance to this specifi c group of children in regular OVC programmes.740

5.5.4 Concluding summation

The Constitution states that children have the right to special protection by 

the government. Although not specifi cally mentioned, it may be inferred 

from this stipulation – in conjunction with Law No. 27/2001 – that this 

includes the right to alternative care.

Law No. 27/2001 contains the explicit obligation for the government to 

provide orphaned children with alternative care by the appointment of a 

guardian, through adoption or in a residential care facility.

 Although the stipulations in both the Constitution and Law No. 27/2001 may 

not appear to be in violation of the CRC and the ACRWC, these laws contain 

minimum basic provisions on alternative care and none of the criteria of 

the proposed legal framework for alternative care are met. The National 

738 This category encompasses the following situations: children in supervised foster 
care, children in spontaneous foster care, children living with the extended family 
and adopted children.

739 Rwanda National Policy for Orphans and Vulnerable Children 2003, pp. 14 – 16.
740 Rwanda National Policy for Orphans and Vulnerable Children 2003, p. 21.
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Policy for Orphaned and Vulnerable Children fi lls the void partly in that it 

defi nes the term ‘vulnerable children’, to which category children living in 

child-headed households as well as children aff ected by HIV/AIDS belong. 

However, additional regulations are not provided.

Despite the concerns voiced by the CRC Committee in 2004 and the 

recommendations regarding the lack of a Children’s Act, the government of 

Rwanda has – to date – not issued this vital legislation. As a result, Rwanda’s 

national legislation cannot be considered to be in line with the CRC and the 

ACRWC, or with the UN Guidelines for that matter.

It should therefore be concluded that children without parental care in 

Rwanda are not adequately protected by law, which may explain the high 

rate of children living in child-headed households (cf paragraph 4.1.2 of this 

study).

5.6 Sierra Leone

 The 2008 Concluding Observations concerning Sierra Leone is positive as 

regards the establishment of the Child Rights Act in 2007 by the State Party. 

The CRC Committee welcomes the proposed implementation plan and the 

promulgation of the Act. The State Party is encouraged by the Committee 

to safeguard that the Child Rights Act enjoys precedence over existing law. 

In addition, the Committee advises the government to make available 

suffi  cient funding and staff  in order to fully and successfully implement 

the provisions enshrined in the Child Rights Act.741

 The Constitution of Sierra Leone contains no regulations concerning 

alternative care. The duty of parents is laid down in the Constitution: 

parents are obliged to ensure the adequate upbringing of their children.742 

741 UN Committee on the Rights of the Child, CRC/C/SLE/CO/2, 2008, pp. 2, 3.
742 Article 13 Constitution of Sierra Leone (Act No. 6 of 1991), 1991.
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5.6.1 Child Rights Act (2007)

 The Child Rights Act of 2007 is aimed at the implementation of the CRC into 

national legislation; it provides the framework for child protection in Sierra 

Leone.743 The Act contains various provisions on parental and alternative 

care. According to the Act, parents are primarily responsible for ensuring 

that a child’s right to life, survival and development is adhered to. Assistance 

by the State must be provided when required.744

A variety of situations is listed in which a child is categorised as being 

in need of care and protection. Children who are orphaned or who are 

deserted by their parents and relatives fall into this category. Children who 

are neglected or ill-treated by their caregiver are also classifi ed as such. 

Homeless and destitute children, as well as children found to be begging are 

considered to be in need of care and protection. Children whose parents or 

caregivers are involved in criminal activities or who suff er from alcoholism 

are equally graded, as well as children who are involved with prostitutes or 

who are morally or physically threatened. The child of a prostitute, who has 

been deemed capable of providing the child with adequate parental care, 

does not fall into this category.745

The Family Court may make a care order for a child in need of care and 

protection, by means of which parental responsibility for the child is 

transferred to the district council, after which the child in question may 

be placed in a residential care facility, with a suitable person or at the 

home of a guardian or relative.746 For a child who is able to remain with his 

parents, a supervision order may be made by the Family Court, with a view 

to preventing the child being harmed.747

743 Personal communication, UNICEF child protection specialist, Sierra Leone, 
12/11/2009.

744 Article 23 Child Rights Act, Sierra Leone, 2007.
745 Article 60 Child Rights Act, Sierra Leone, 2007.
746 Article 63 Child Rights Act, Sierra Leone, 2007.
747 Article 64 Child Rights Act, Sierra Leone, 2007.
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 Foster care is described as care of and support for a child provided by an adult 

other than the biological or legal parent;748 a foster parent is responsible for 

the care and maintenance of a child.749 A child living in a residential care 

facility or who is recommended for this type of alternative care may be 

placed in the care of a foster parent; in other cases, an application for foster 

care may be made. A foster parent has parental responsibilities for a child 

while in his care.750

A foster parent aged 30 or above, who has cared for a child during a period 

of six months or more, may apply for adoption of the child.751

 Institutional care (“a home for the care of children”) must be made 

available for orphaned children for whom family care or foster care is not 

available. Children awaiting a decision on a protection order by the Family 

Court and children for whom institutional care is the most suitable form of 

care, may also be admitted to a children’s home. The staff  of the residential 

care facility, the probation offi  cer and social welfare offi  cer are responsible 

for facilitating the reunion of a child with his parents, caregiver of family 

wherever possible. A child who cannot be reunited and for whom foster 

care is not available or suitable shall remain in residential care and be 

encouraged to become self-reliant.752

Residential staff  carry parental responsibility for a child in their care; they 

have an obligation to ensure that the rights of each child are adhered to, 

including protection of a child’s best interests by means of an application 

to the Family Court when required.753

When it is in his best interests, a child in residential care may be made 

available for adoption. The decision concerning adoption must be taken by 

the district council in consultation with the institution.754

An extensive policy on alternative care for children is in the process of being 

developed by the Ministry of Social Welfare, Gender and Children’s Aff airs 

748 Article 2 Child Rights Act, Sierra Leone, 2007.
749 Article 107 Child Rights Act, Sierra Leone, 2007.
750 Article 105 Child Rights Act, Sierra Leone, 2007.
751 Article 108 Child Rights Act, Sierra Leone, 2007.
752 Article 113 Child Rights Act, Sierra Leone, 2007.
753 Article 114 Child Rights Act, Sierra Leone, 2007.
754 Article 116 Child Rights Act, Sierra Leone, 2007.
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in conjunction with UNICEF;755 details on the fi nalisation of this policy have 

not yet been made available.

5.6.2 Concluding summation

The Child Rights Act lays responsibility for the care of children primarily with 

the parents. However, where necessary the State is obliged to assist parents 

in an eff ort to ensure that they are able to carry out their responsibility. The 

Act defi nes when a child is in need of care and protection and provides a 

number of alternative care options.

Although the Child Rights Act of Sierra Leone is not a very comprehensive 

document compared to other Children’s Acts, it does contain a number 

of stipulations concerning alternative care. The joint responsibility for 

providing children with care resting on parents and the State is in line with 

the CRC and the ACRWC, as are the regulations with regard to foster care 

and residential care.

 Taking the proposed framework for alternative care into consideration, it 

may be concluded that the Child Rights Act complies with the criteria:

• The Act contains provisions for a variety of care options: foster care, 

guardianship, kinship care (placement “at the home of a relative”) and 

residential care.

• Although residential care is not explicitly categorised as a measure 

of last resort, the Act stipulates that a child may only be placed in an 

institution if this is the most suitable place for him or if family care and 

foster care are not available. Eff ectively, this categorises residential care 

as an option which is least desirable.

• Parents are responsible for providing a child with an adequate standard 

of living, assisted by the government where necessary; it is not clear 

whether this obligation transfers to other caregivers if a child is placed 

in alternative care.

• The monitoring of alternative care arrangements is prescribed by the 

Act.

755 Personal communication, UNICEF child protection specialist, Sierra Leone, 
12/11/2009.
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• The subject of adoption is addressed in a number of Articles in the Act 

and reference is made to the 1989 Adoption Act of Sierra Leone.

The proposed national policy on alternative care for children is expected to 

advance the implementation process.

The acknowledgement of the prevalence of child-headed households in 

Sierra Leone notwithstanding, the 2007 Child Rights Act does not contain 

any specifi c provisions for this category of children, nor are children aff ected 

by HIV/AIDS distinguished as vulnerable. In combination with the fact that 

data on child-headed households is not available (cf chapter 4, paragraph 

4.1.2), it may be concluded that to date the topic of child-headed households 

has received scant attention. 

5.7 South Africa

 The last Concluding Observations of the CRC Committee on South Africa 

date from the year 2000 and are based on outdated national laws. The 

Committee encourages the State Party to continue its legislative review and 

to ensure that national legislation conforms to the Principles of the CRC.756 

In the meantime, extensive legal reforms with regard to the protection 

of children have taken place in South Africa, through the 2005 Children’s 

Act, the 2007 Children’s Amendment Act, the 2010 General Regulations 

regarding Children and the National Social Development Children’s Act 

Practice Note no. 1 of 2010.

5.7.1 Constitution of the Republic of South Africa (1996)

 A child’s right to care is enshrined in the 1996 Constitution of South Africa. 

Children have the right to family care or parental care; when neither is 

available to a child, he has the right to alternative care.757 In the ‘Government 

of the Republic of South Africa and others vs. Grootboom and others’ case,758 

756 UN Committee on the Rights of the Child, CRC/C/15/Add.122, 2000, p. 3.
757 Article 28 Constitution of the Republic of South Africa, 1996.
758 Constitutional Court, 4th October 2000, BCLR 1169.
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also known as the Grootboom case, the Constitutional Court of South Africa 

based the interpretation of this Section of the Constitution on a number 

of elements, the most important being the State’s obligation to provide 

adequate housing.759 The Court decided inter alia that realisation of the 

socio-economic rights of children with parental care primarily lies with 

the parents. However, responsibility for meeting these rights for children 

deprived of parental care, lies with the State.760

5.7.2 Children’s Act (2005)

 The 2005 South African Children’s Act is the fi rst national legislation on the 

African continent in which reference is made to child-headed households 

and in which these households are legally recognised as a form of alternative 

care. However, the Act does not defi ne this type of household.761 The ongoing 

increase in the number of children without parental care and the chronic 

defi ciency of formal alternative care places, has led to this legislation.762 

Legal recognition is aimed at the protection of families without an adult 

caregiver through access to social grants, provision of social services and 

adult supervision, as well as protection of property rights.763

The Preamble of the Children’s Act affi  rms the rights of the child, including 

the right to alternative parental care, as laid down in the aforementioned 

Section 28 of the Constitution and refers to international declarations and 

treaties such as the ACRWC and the CRC.

Various key concepts concerning the care for a child are listed and defi ned.764 

The term ‘care’ is described as the provision of an adequate place to live, in 

a suitable living environment, with suffi  cient fi nancial support. The well-

being of a child should be promoted and safeguarded and a child should be 

protected from any physical or emotional harm. Additionally, a child should 

759 Sloth-Nielsen 2004, p. 12.
760 Constitutional Court, 4th October 2000, BCLR 1169, para 77.
761 Section 1 under caregiver, sub g; Section 46 subsection1(b); Section 150 subsection 

2(b).
762 Sloth-Nielsen 2010, p. 23.
763 Sloth-Nielsen 2005, p. 77.
764 Section 1 Children’s Act, South Africa, 2005.
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be guided and directed in matters of education, development, behaviour 

and important decisions.

A caregiver is defi ned as any person, other than the parent or guardian, 

who de facto provides a child with day-to-day care; the following persons 

are regarded as caregivers: a foster parent, a person caring for a child with 

parental consent, a person running a Child and Youth Care Centre765 or a 

shelter, a child and youth care worker and a person who cares for a child 

in temporary safe care. In addition to the aforementioned actors, a child 

heading a household is also considered to be a caregiver.

South Africa has opted to classify a child without any surviving parents as 

an orphan.

Following the key terms, the main objectives of the Children’s Act are 

stated, including recognition of the right of the child to parental or family 

care and – where necessary – alternative care. Children in need of care and 

protection should be provided with this care by the government.766 

Parental responsibility includes both the care for a child as well as 

guardianship. The parental responsibilities for a child may lie with one 

person, who is fully responsible; parental responsibilities may also be 

shared amongst others.

The duties of a parent or a guardian encompass responsibility for a child’s 

property rights and assistance or representation in any legal issues. 

Furthermore, a parent or guardian has to consent or refuse consent in 

matters such as application for a passport, adoption and marriage.767

A person without parental duties in whose care a child resides has the 

responsibility for protecting the health, well-being and development of the 

child and for safeguarding him from any physical and mental harm. This 

responsibility may extend to consent for medical treatment in situations 

where the child’s parent or guardian is not able to grant permission.768

765 A Child and Youth Care Centre is the generic term used for residential care facilities.
766 Section 2 Children’s Act, South Africa, 2005.
767 Section 18 Children’s Act, South Africa, 2005.
768 Section 32 Children’s Act, South Africa, 2005.
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The Children’s Act provides the Children’s Court with a wide range of care 

orders: the court may make an alternative care order, which includes 

foster care, care in a Child and Youth Care Centre and temporary safe care. 

Additionally, the court may make an order placing a child in a child-headed 

household in the care of the head child. Other orders include (intercountry) 

adoption, partial care, supervision and a child protection order. The latter 

may lead to measures such as giving consent for medical treatment, 

instructing the removal of a specifi c person from the child’s home and 

instructing a child’s participation in a professional assessment.769

The Act provides various situations in which a child is categorised as being 

in need of care or protection: orphaned or abandoned children without 

support, street children, addicted or exploited children and those who are 

harmed physically or mentally, or who are acknowledged as in need of care 

and protection. Children who are victims of child labour and those belonging 

to a child-headed household may also fall into this category; their situation 

should be investigated and assessed by a social worker. Should the social 

worker conclude that the children in question are not in need of care and 

protection, a form of assistance may be provided should this be necessary.770 

Section 150 therefore ensures protective measures for children belonging to 

child-headed households, either by formally categorising them as in need 

of care and protection (subsection 1) or via measures of assistance where 

necessary (subsection 3).771

Whether a child is in need of care and protection is a decision taken by 

the Children’s Court.772 When the court affi  rms the status of a child, an 

order as described in the aforementioned Section 46 may be made.  For a 

child without adequate parental care, the court may also order placement 

in foster care, including cluster foster care, temporary safe care, shared 

care or placement in a Child and Youth Care Centre. While awaiting the 

execution of an order, a child may be placed in temporary safe care.773 The 

Act stipulates that very young orphaned and abandoned children should be 

769 Section 46 Children’s Act, South Africa, 2005.
770 Section 150 Children’s Act, South Africa, 2005.
771 Couzens & Zaal 2009, p. 306.
772 Section 155 Children’s Act, South Africa, 2005.
773 Section 156 Children’s Act, South Africa, 2005.



211
Children’s Rights and Legislation in relation to child-headed households and 

other children in need of alternative care

legally adopted into a permanent family environment, unless adoption is 

not in their best interests.774

 Placement by the Children’s Court in a Child and Youth Care Centre may 

only be considered if other care options are not deemed to be suitable for 

the child in question. The court has the duty to decide on an appropriate 

care programme; the provincial head of social development carries out 

the child’s placement in a Child and Youth Care Centre and is responsible 

for execution of the care programme. The centre selected by the provincial 

head should be situated in or as near as possible to the child’s home 

environment.775

 Adoption is defi ned as the placement of a child in the permanent care of 

adoptive parents.776 It is aimed at the provision of a permanent, safe and 

healthy family environment for the child.777

Through adoption, all parental responsibilities and rights of parents and 

any other persons are terminated and transferred to the adoptive parents, 

who are regarded as the parents of the child. The child takes on the name of 

the adoptive parents, unless the adoption order states otherwise. Adoption 

does not aff ect any property rights the child may have.778

5.7.3 Children’s Amendment Act (2007)

 The 2007 Children’s Amendment Act contains further provisions concerning 

child-headed households.

A household may be recognised as child-headed when the parent, guardian 

or caregiver has died, is terminally ill or has abandoned the children while 

care by an adult family member is not available and where a child of 16 years 

or older has adopted the role of caregiver, when this is in the best interests 

of all children. The classifi cation of a family as a child-headed household is 

774 Section 157 Children’s Act, South Africa, 2005.
775 Section 158 Children’s Act, South Africa, 2005.
776 Section 228 Children’s Act, South Africa, 2005.
777 Section 229 Children’s Act, South Africa, 2005.
778 Section 242 Children’s Act, South Africa, 2005.
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carried out by the provincial head of social development on the basis of the 

aforementioned four criteria.779

Categorising families in which the primary adult caregiver is terminally 

ill as child-headed enables earlier identifi cation of such households – at a 

stage when the caregiver is still alive.780

A child who is 16 years or older while living on his own is not considered to be 

a child-headed household; the understanding of a child-headed household 

as regulated by the Children’s Amendment Act and additional regulations, 

is that a child (16 or 17 years old) runs a household formed by himself and 

one or more other children.781

A child-headed household should be supervised by an adult, designated by 

the Children’s Court, by a government organ or by an NGO appointed by 

the provincial head of social development. The probability that a confl ict 

of competence arises is very low. Firstly, the recognition of a household 

as child-headed and the designation of an adult to the household are 

registered in a specifi c provincial register (ut infra, paragraph 5.7.5) and it is 

therefore not likely that a second supervisor will be allocated. Furthermore, 

a designation ordered by the court, by defi nition ranks highest.782 The adult 

should possess the requisite competence to provide the household with 

supervision and carry out his responsibilities in accordance with the court’s 

instructions.

The child heading the family and the supervising adult may apply for and 

administer any grant or assistance the household is eligible for; in cases 

where the designated adult performs these tasks, he is accountable to 

the NGO or the government organ. The adult may not take any decisions 

relating to the household without consulting the child head and – when 

required by age and maturity – of other children belonging to the household. 

Child-headed households may not be excluded from any grants or other 

(local) government assistance as a consequence of their status. Day-to-day 

decisions concerning the household are taken by the child head;783 although 

the Act does not specify what these day-to-day decisions entail, it may be 

779 Section 137 subsection 1 Children’s Amendment Act, South Africa, 2007.
780 Couzens & Zaal 2009, p. 307.
781 Personal communication, children’s rights specialist, South Africa, 14/03/2011.
782 Personal communication, children’s rights specialist, South Africa, 21/03/2011.
783 Section 137 Children’s Amendment Act, South Africa, 2007.
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understood to be all decisions pertaining to the running of the household 

and those relating to custodial responsibilities for the other children 

belonging to the family.784

It is noteworthy that a 16 or 17 year old child who lives alone is not eligible 

for a Child Support Grant due to the fact that he cannot be recognised as a 

child-headed household, whereas a child head – of the same age – is able to 

apply for a grant for himself (as well as the children he cares for).785 

The designated adult is likely to be a paid community worker, supervising 

more than one family, rather than an individual providing a service on a 

voluntary basis.786 The hierarchy of child-headed households is illustrated 

in fi gure 5.2.787

Alternative care encompasses foster care, institutional care on the basis 

of a court order, and temporary safe care. A child should not remain in 

residential care for a period longer than six months without an order from 

the court.788

 Foster care is defi ned as the placement of a child in the care of a person 

other than the child’s parent or guardian by order of the Children’s Court 

or the provincial head of social development. A child placed in temporary 

safe care or in a Child and Youth Care Centre is not considered to be in foster 

care.

The foster parent appointed by the Children’s Court may be a member of 

the child’s family, a non-relative or a person in a registered cluster foster 

care setting.789 Although the Act does not clearly defi ne the concept of 

cluster foster care, it is considered to be a form of alternative care whereby 

groups of children are collectively cared for by foster parents (cf chapter 3, 

paragraph 3.3.2). 

784 Couzens & Zaal 2009, p. 315.
785 Personal communication, children’s rights specialist, South Africa, 21/03/2011.
786 Sloth-Nielsen 2010, p. 26.
787 Couzens & Zaal 2009, p. 309.
788 Section 167 Children’s Amendment Act, South Africa, 2007.
789 Section 180 Children’s Amendment Act, South Africa, 2007.
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Figure 5.2 Hierarchy child-headed household

Cluster foster care arrangements should be registered with the provincial 

head of social development.790 The Amendment Act provides that a 

maximum of six children may be placed in a foster family; an exception 

may be made when the children in question are siblings or blood-related, or 

when the court considers the placement of more than six children to be in 

their best interests. In a registered cluster foster care scheme the maximum 

number of six children is not applicable.791

790 Section 3(e), Children’s Amendment Act, South Africa, 2007.
791 Section 185 Children’s Amendment Act, South Africa, 2007.
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Foster care is regarded to be a temporary measure and a foster care order 

expires after two years.792

Due to the fact that the Foster Care Grant (payable when a child has been 

formally placed with a foster parent) is approximately three times higher 

than the Child Support Grant (available to non-foster carers), many 

informal carers – mostly extended family members – have applied for foster 

parentage, leading to an unprecedented 700% surge in foster placements 

within a period of seven years.793 This increase has not (yet) led to scarcity 

of resources for paying out these grants; however, the costs of alternative 

care have evidently risen steeply. The character of these foster placements 

with extended family members diff ers in that they are usually intended 

for a longer period. When a foster placement exceeds the aforementioned 

period of two years, the placement may be extended by the Children’s Court 

until the child reaches the age of majority, when this provides stability in 

the child’s life and it is in his best interests.794

A Child and Youth Care Centre is a residential care facility in which more 

than six children reside outside a family environment. These centres should 

off er therapeutic programmes specifi cally designed for children who are 

cared for in a non-family setting.795

5.7.4 General Regulations regarding Children (2010)

 In April 2010, the Department of Social Development issued a Government 

Notice containing regulations regarding children.796 This Notice elaborates 

on various provisions laid down in the Children’s Act and the Children’s 

Amendment Act.

 In the Government Notice, the duties of the adult supervising a child-

headed household are outlined: these include facilitation of psychological, 

792 Section 159 Children’s Act, South Africa, 2005.
793 Sloth-Nielsen 2008b, p. 7.
794 Section 186 Children’s Amendment Act, South Africa, 2007.
795 Section 191 Children’s Amendment Act, South Africa, 2007.
796 Government Notice, Children’s Act 2005, General Regulations regarding Children, 

South Africa, 2010 (No. R. 261, April 2010).
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social and emotional support to the family. The adult has to ensure that 

children of school-going age do in fact attend school, as well as assist 

with the supervision of their homework. He has to educate the family in 

basic health and hygiene and, where appropriate, on sexually transmitted 

diseases. Additionally, the supervising adult has to assist the children in 

obtaining required legal documents and with medical issues, including 

access to health care facilities. The adult, in conjunction with the children, 

must regulate the responsibilities of children in the household in order to 

develop their self-reliance, in addition to which their involvement in issues 

aff ecting the household should be promoted. The supervisor has to ensure 

a suitable supply of resources required for the children’s basic needs, as well 

as proper use of these resources and fi nancial records are to be kept.

Where applicable, the adult should utilise available child protection services 

in order to safeguard the children’s well-being and safety. Any occurrence 

of abuse or of the death of a child has to be reported to the appropriate 

authority or offi  cial. When required, the adult should be available after 

hours. The supervising adult, in consultation with social services, will 

endeavour to (re)establish contact between the children and their relatives 

or parents where possible and appropriate.

The head child must be aided in complying with his responsibilities by the 

supervising adult.797

Financial accountability of the supervising adult is covered in the 

Government Notice; in consultation with the children, a monthly budgetary 

plan must be composed and signed by the child heading the household. At 

the end of each month, this plan and all relating documentation have to be 

submitted to the government organ or the NGO which had determined the 

supervision by the adult in the fi rst place. Any mismanagement of fi nances 

by the adult may lead to his prosecution and replacement by another 

adult.798

797 Section 50 Government Notice, General Regulations regarding Children, South 
Africa, 2010.

798 Section 51 Government Notice, General Regulations regarding Children, South
Africa, 2010.
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Annexure B to the Government Notice contains national norms and 

standards on various subjects; Part III relates to child protection and also 

provides regulations concerning child-headed households.

It is acknowledged that siblings should remain together whenever possible 

and that the right to family life should be respected. Children in a child-

headed household should be supported to live as a family and their 

independence be promoted where possible.

Children belonging to a child-headed household are entitled to a safe, 

secure, supportive and nurturing environment. Suitable healthcare has 

to be available and psychosocial support accessible. Children should be 

enabled to exercise their right to rest, leisure and play.

Offi  cial birth registration, social and emergency assistance as well as social 

and community services have to be available to children in child-headed 

households. The educational system should be accessible and children 

should attend school normally. Additionally, children should be facilitated 

in developing socio-economic skills.

Child-headed households should be assisted with protecting their property 

and with assuming responsibility for the family possessions.

Children living in a child-headed household should not be exposed to any 

harm; they should be protected from violence, (sexual) abuse, ill-treatment, 

child labour, as well as from community risk factors.

A child-headed household to which a disabled or chronically ill child belongs 

should receive support to enable the ultimate development of this child. 

The household should be assisted in applying for special assistance such a 

child is eligible for.

Children belonging to a child-headed household are entitled to participate 

in all issues concerning the household. 

A child-headed household – irrespective of whether a supervising adult 

has been appointed or not – must be visited at least once every two weeks 

in order to monitor and supervise the household (the regulations do not 

specify by whom these visits will be made).

The child head is to eff ectuate the norms and standards of this Annexure 

as much as possible in order to protect the other children from harm and 

to have their rights to survival and development adhered to.799 Specifi c 

799 Annexure B, Part III, Section 11 Government Notice, General Regulations regarding 
Children, South Africa, 2010.
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indicators as to how the child head should implement these norms and 

standards are not provided.

Besides the topic of child-headed households, a number of other relevant 

matters are included in the Government Notice, such as the determination 

of the status of an apparently abandoned or orphaned child. When a 

child appears to be orphaned or abandoned, an assigned social worker 

will attempt to clarify the child’s factual status by publication of an 

advertisement in order to establish whether the child is in need of care and 

protection or can be made available for adoption.800

 The Government Notice contains additional regulations on foster care. A 

foster parent is responsible for the provision of a child’s day-to-day care as 

provided in Section 1 Children’s Act. The foster parent has to ensure that 

the child fully benefi ts of any social assistance or fi nancial allowance which 

is received for the child. The child should be able to have contact with his 

family members when this is in his best interests; foster parents may not 

block or restrict such contact and they should facilitate reunion between 

the child and his parents or other family members where possible. In order 

to monitor, review or extend a foster care order, the foster parent is obliged 

to allow a child protection agency or a social worker access to his home and 

to the child.801

 Additional rules for care in Child and Youth Care Centres are also provided 

in the Government Notice, ranging from a child’s right to be informed and 

consulted to the right to adequate nutrition, clothing and nurturing.

A child living in a Child and Youth Care Centre is entitled to programmes 

aimed at fulfi lling his developmental, therapeutic and recreational needs. 

Developmental programmes relate to, among others, life skills, after care 

support and activities with regard to income generation. Therapeutic 

programmes include psychosocial support, various forms of guidance 

such as trauma counselling and other therapies such as confl ict resolution. 

800 Section 56 Government Notice, General Regulations regarding Children, South 
Africa, 2010.

801 Section 65 Government Notice, General Regulations regarding Children, South 
Africa, 2010.
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Recreational programmes are aimed at sport, art, drama, singing, dancing 

and board games.802

In Part IV of Annexure B to the Government Notice, outreach services, such 

as home-based care, to families aff ected by HIV/AIDS and other chronic 

illnesses are prescribed.803

5.7.5 National Social Development Children’s Act Practice 

Note no. 1 of 2010

 In addition to the Government Notice, the Department of Social Development 

has issued practical guidelines and instructions for provincial heads of 

social development, social (auxiliary) workers, child and youth care workers 

and community development practitioners for the purpose of a uniform 

interpretation and implementation of the Children’s Act.804 In Practice Note 

no. 1 of 2010 further clarifi cation is provided on child-headed households . 

For the assessment and determination of a child’s ability to head the 

household, the process map in fi gure 5.3 has to be used.805

Currently there are no plans to issue any further Practice Notes.806

5.7.6 Concluding summation

The right to alternative care is fi rmly entrenched in South African legislation; 

a wealth of stipulations in the Constitution, the Children’s Act, the Children’s 

Amendment Act, the Government Notice and the Practice Note provide a 

solid framework, including practical guidelines.

802 Section 73 Government Notice, General Regulations regarding Children, South 
Africa, 2010.

803 Annexure B, Part IV, Section 1 Government Notice, General Regulations regarding 
Children, South Africa, 2010.

804 National Social Development Children’s Act Practice Note no. 1 of 2010, South Africa. 
Transitional matters: Implementation of the Children’s Act 38 of 2005 as amended.

805 Section 20 National Social Development Children’s Act Practice Note no. 1 of 2010, 
South Africa.

806 Personal communication, children’s rights specialist, South Africa, 21/03/2011.
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Figure 5.3 Determination of the ability to head a household807

807 Adaptation of process map National Social Development Children’s Act Practice 
Note no. 1 of 2010, South Africa, p. 19.
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The Constitution and the Children’s Act impose an obligation to ensure 

alternative care for a child on both parents and the government of South 

Africa. A variety of care options is regulated, including foster care, cluster 

foster care and residential care. Despite the fact that kinship care does not 

feature in any of the laws or instruments as an independent legal form 

of alternative care, kinship care is incorporated in foster care as family 

members are explicitly named as potential foster caregivers.

All assessed documents, with the exception of the 1996 Constitution, 

contain Principles on child-headed households.

It is noteworthy that South African law provides for (extended) family 

members to perform as a foster carer, as in many other countries this form 

of alternative care is usually carried out by non-related caregivers.

The stipulations relating to the responsibility to care for a child, as well as 

the diff erent care options provided for, are in line with both the CRC and 

the ACRWC. Noteworthy are the provisions concerning cluster foster care, 

a form of care which does not commonly appear in national legislation 

elsewhere. By means of cluster foster care, larger groups of children are 

cared for in a family-based environment, which is in conformity with the 

UN Guidelines.

 On the basis of the proposed legal framework for alternative care, it may be 

concluded that South African legislation is fully in line with the criteria of 

the framework:

• Stipulations for a variety of care options are embodied in the law, viz 

foster care, cluster foster care, temporary safe care and placement in a 

Child and Youth Care Centre (residential care). As foster care includes 

care by extended family members, kinship care is also covered in the 

legislation.

• The law recognises the importance of family-based care and that 

institutional care is the least preferred form of alternative care. 

Placement of a child in a residential care facility may only be considered 

when other care options are not appropriate for a particular child.

• Parents are responsible for the care of a child; when they are unable to 

provide such care, responsibility transfers to the government. Although 

not explicitly stated, care may be seen to include provision of an adequate 
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standard of living. Other caregivers, including those without parental 

duties, are equally responsible for provision of an adequate standard of 

living, possibly with fi nancial support from the government in the form 

of a grant.

• The execution of all care orders by the courts are to be monitored, in 

most cases the provincial head of social services bearing responsibility.

• The 2005 Children’s Act devotes a substantial portion to national 

adoption (chapter 15) and to intercountry adoption (chapter 16).

The extensive legislation on child-headed households conforms to the UN 

Guidelines. Four criteria are given in the Children’s Amendment Act for the  

recognition of these households; in the Government Notice and the Practice 

Note, the topic is expanded on and detailed regulations and indicators for 

the determination of the status of a household are provided. In addition, 

clear rules for the supervising adult are issued in these documents.

Furthermore, families (including children) aff ected by HIV/AIDS are 

recognised as being in need of extra services.

It is interesting to note that the rules and regulations on child-headed 

households in South African legislation are the most comprehensive and 

detailed in the whole of sub-Saharan Africa. Given the ‘newness’ of this 

legislation, the eff ects thereof on the lives of children living in child-headed 

households are diffi  cult to predict. 

The importance of siblings being raised together is acknowledged both in 

the Children’s Amendment Act (the maximum of six children in foster care 

may be exceeded when the children are siblings) and in the Government 

Notice (explicitly stated); this is in compliance with the UN Guidelines.

5.8 Swaziland

 In the 2006 Concluding Observations, the CRC Committee welcomes the 

eff orts made by Swaziland concerning children’s rights which have resulted 

in a number of provisions in the 2005 Constitution with regard to special 

protection of children. The Committee also takes note of the fact that the 

State Party is proposing to introduce a separate Children’s Bill.
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The Committee notes with concern, however, that Swaziland has not yet 

undertaken an extensive legislative review aimed at harmonisation of 

national legislation with the CRC. As a result, the Committee strongly 

advises the State Party to adopt the proposed Children’s Bill and to ensure 

that national legislation conforms to the CRC. It is also recommended 

that the State Party calls upon UNICEF for assistance and advice to the 

government.808 

5.8.1 Constitution of the Kingdom of Swaziland Act (2005)

 The 2005 Constitution of Swaziland states that “childhood is entitled to 

special care and assistance” by the government and by society.809 The 

Constitution provides that children have the right to be adequately cared 

for by their parents or by another legally appointed caregiver. Children 

are entitled to the special care and assistance which is central to their full 

development.810

 Swaziland’s government is currently in the process of drafting a Children’s 

Act.811

In 2005, Swaziland issued a National Plan of Action for Orphans and 

Vulnerable Children.812 In this Plan of Action the violation of various 

children’s rights, including that of the right to protection, is acknowledged.813 

Amongst other measures, the Plan proposes strengthening of the legal 

system regarding children’s rights at all levels.814

Swaziland, as one of the countries most heavily hit by the HIV/AIDS 

pandemic, recognises the disastrous eff ects of the illness and subsequent 

deaths of a large part of its population. As a result, the National Plan of 

808 UN Committee on the Rights of the Child, CRC/C/SWZ/CO/1, 2006, pp. 2, 3.
809 Article 27 Constitution of the Kingdom of Swaziland Act, 2005.
810 Article 29 Constitution of the Kingdom of Swaziland Act, 2005.
811 Sloth-Nielsen 2008b, p. 2.
812 Swaziland National Plan of Action for OVC 2006 – 2010.
813 Swaziland National Plan of Action for OVC 2006 – 2010, pp. 15, 16.
814 Swaziland National Plan of Action for OVC 2006 – 2010, p. 20.
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Action focuses on children aff ected by HIV/AIDS, considering these children 

to be extremely vulnerable.815

Child-headed households are regarded as vulnerable, since the rights of 

children belonging to these households are frequently violated. Child-

headed households are explicitly named in one of the priority programme 

areas, namely the right to food. Other priority programmes relate to the 

right to protection, education and access to basic services which are aimed 

at all vulnerable children.816

5.8.2 Concluding summation

 To date, neither a legal review nor the development of a Children’s Act as 

recommended by the CRC Committee in 2006 has materialised. The lack 

of regulations on any form of alternative care is an infringement of the 

rights enshrined in the CRC (Swaziland has not ratifi ed the ACRWC). It 

may be concluded, therefore, that the Kingdom of Swaziland has failed to 

honour the obligations imposed on it by the CRC; by extension, there is no 

compliance with the proposed legal framework for alternative care.

In the National Plan of Action for Orphans and Vulnerable Children, both 

children in child-headed households and children aff ected by HIV/AIDS are 

considered to be vulnerable; however, specifi c rules and regulations have 

not been issued.

It should therefore be concluded that implementation of the stipulations 

of the CRC by means of a Children’s Act and related guidelines and/or 

standards must be viewed as a matter of great urgency.

815 Swaziland National Plan of Action for OVC 2006 – 2010, p. 11.
816 Swaziland National Plan of Action for OVC 2006 – 2010, pp. 37 – 53.
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5.9 Uganda

 Despite some progress, concerns are expressed by the CRC Committee 

in its 2005 Concluding Observations, pertaining to the absence of an 

extensive review of the legal system. The Committee recommends that 

Uganda reinforces the harmonisation process in order to conform national 

legislation to the Principles of the CRC. The State Party’s Law Reform 

Commission should be given clear instructions as well as adequate fi nancial 

and human resources.817

 The ACERWC welcomes the eff orts of the State Party on the issue of 

safeguarding children’s rights in its 2010 Concluding Observations. 

Notwithstanding this progress, the Committee notes that there is little 

awareness of the contents of the ACRWC amongst the general population. 

Consequently, the Committee advises the State Party to promulgate 

the ACRWC at a national level. It also recommends that the Charter be 

translated into the national languages of Uganda and that training on the 

provisions of the Charter be developed for those professionally involved 

with children.818

 The Constitution of Uganda stipulates that parents bear a duty of care 

to their children.819 Furthermore, special protection must be provided for 

orphaned and other vulnerable children.820 No mention is made of the 

State’s responsibility to provide children with alternative parental care.

5.9.1 Children Act (1997)

Uganda was the fi rst African nation to develop and adopt a comprehensive 

Children’s Act, in order to bring its legislation in compliance with the CRC 

and the ACRWC and to rid itself of the shackles of its colonial past in this 

respect.821

817 UN Committee on the Rights of the Child, CRC/C/UGA/CO/2, 2005, p. 3.
818 African Committee of Experts on the Rights and Welfare of the Child, Observations 

and Recommendations on Uganda’s fi rst Report, 2010, p. 9.
819 Article 31 Constitution of the Republic of Uganda, 1995.
820 Article 34 Constitution of the Republic of Uganda, 1995.
821 Sloth-Nielsen 2008b, p. 1.
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 In the 1997 Children Act a number of key principles concerning alternative 

care are described.

An approved home is a facility which provides alternative care for children, 

either run by the government or by an NGO; in the latter case the home has 

to be offi  cially recognised by the Minister.

A custodian is a person who is responsible for the care of a child who is 

physically placed with him.

 Foster care is the provision – by means of a care order – of parental care by 

a person who is not the biological parent or a relative of the child.

A guardian is a person who has parental responsibility for a child.

Parental responsibility comprises the rights, duties and authority of parents 

in relation to a child as stipulated by law.

In a place of safety a child is provided with food, protection and 

accommodation by a suitable adult.822

A parent or a guardian has parental responsibility for his child. If a child’s 

parents are deceased, this responsibility may be transferred to a family 

member or by means of a care order to a foster parent or an approved 

home.823

The Family and Children Court may make a supervision order or an interim 

supervision order, through which a child is placed under the charge of a 

social worker while remaining in his parents’ custody. By means of a care 

order or an interim care order, a child may be placed in foster care or in the 

care of an approved home.824

Once a child has been placed in foster care or in residential care, parental 

responsibility is passed on to the foster parent or the warden of the 

residential care facility. They are obliged to ensure the child’s development, 

especially in matters of health and education. They must inform a child’s 

parents or guardian about his progress and encourage a trial return home 

822 Article 1 Children Act, Uganda, 1997.
823 Article 6 Children Act, Uganda, 1997.
824 Article 19 Children Act, Uganda, 1997.
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when possible. Contact between the child and his family or friends should 

be stimulated except in situations where this is not in his best interests.825

A child who has been placed in a residential care facility may be placed 

with a foster parent by the district social welfare offi  cer and the warden 

of the home. A foster parent in whose care a child has been placed has full 

parental responsibility for the child’s maintenance.826

Additional regulations for foster care placements are attached to the 

Children Act, in which the procedures of foster care, including monitoring, 

and the duties of foster parents are elaborated on.827

 A child may be adopted by means of an adoption order made by the court. 

Through this order all parental rights, obligations and responsibilities 

as well as the custody of a child permanently transfer to the adoptive 

parents.828

 Residential care facilities, both governmental and non-governmental, must 

be approved by the Minister.829

An approved facility may only admit a child on the basis of a care order 

or an interim care order. Additionally, a child in an emergency situation 

may be admitted without such an order for a maximum of 48 hours.830 The 

warden and staff  of an approved home carry parental responsibility for a 

child placed in their care under the provisions of a care order.831

A child in institutional care who is not in a position to return to his parents 

and who cannot be placed in foster care shall be encouraged to become 

independent.832

825 Article 31 Children Act, Uganda, 1997.
826 Article 43 Children Act, Uganda, 1997.
827 Foster Care Placement Rules, Children Act, Uganda, 1997, Second Schedule.
828 Article 51 Children Act, Uganda, 1997.
829 Article 56 Children Act, Uganda, 1997.
830 Article 57 Children Act, Uganda, 1997.
831 Article 59 Children Act, , Uganda 1997.
832 Article 58 Children Act, Uganda, 1997.
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The Act contains guiding implementation principles, explicitly stating that 

children have the right to exercise all the rights set out in the CRC and the 

ACRWC in addition to the rights stated in the Act.833

 The Children Act 1997 is to be revised by an Amendment Bill, currently in 

the process of being drawn up. The envisaged legislation proposes that 

the Family and Children Court may make a supervision order for a child-

headed household. Under such an order, one of the children is appointed as 

the head of the household; a supervising adult may be appointed and his 

role and responsibilities may be prescribed by the order. Appointment of a 

supervising adult is not obligatory.834

5.9.2 National Orphans and Other Vulnerable Children Policy 

(2004)

The 2004 National Orphans and Other Vulnerable Children Policy 

acknowledges the increasing number of children being orphaned by 

HIV/AIDS and the emergence of child-headed households.835 The policy 

recognises family-based care as preferential and regards institutional 

care as a measure of last resort.836 Both child-headed households (children 

in need of alternative family care) and children aff ected by HIV/AIDS are 

categorised as a so-called target group, requiring measures of support and 

protection.837

5.9.3 Concluding summation

The Constitution contains a child’s right to care by his parents and the 

obligation for parents to care for their child. Although the State bears the 

responsibility for special protection for orphaned and vulnerable children, 

the right to alternative parental care is not laid down in the Constitution.

833 Guiding Principles in the implementation of the Act, Children Act, Uganda, 1997, 
First Schedule.

834 Article 36, 1st Proposed Draft Amendment Bill for the Children Act, 11th December 
2009, Uganda Law Reform Commission.

835 Uganda National Orphans and Other Vulnerable Children Policy 2004, pp. 2, 3.
836 Uganda National Orphans and Other Vulnerable Children Policy 2004, pp. 5, 8.
837 Uganda National Orphans and Other Vulnerable Children Policy 2004, pp. 9 – 11.
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The Children Act provides for parental responsibilities for orphaned children 

to be transferred to a family member, a foster parent or an approved home. 

However, other children in need of alternative care – such as children 

with an incapacitated parent – are not included. The Act contains various 

stipulations on foster care and residential care.

Although the Children Act does not state the right to alternative care, 

through the explicit recognition of all rights in the CRC and in the ACRWC, 

the right to alternative care forms an integral part of the Act. Nonetheless, 

this construction does not give a clear insight into the responsibility of the 

government and how this right may be exercised. A profound eff ect is not 

to be expected from a right that is ‘submerged’ in an attached schedule in 

which a reference in broad terms is made to the CRC and the ACRWC, the 

more so in light of the fact that the ACRWC has been seen to be relatively 

unknown in Uganda. On this issue, therefore, doubts remain about the 

compatibility of national legislation with the CRC and the ACRWC. The 

stipulations on foster and residential care may be seen to be in conformity 

with the CRC and the ACRWC.

 The provisions on alternative care partly conform to the proposed legal 

framework.

• Recognised forms of alternative care are foster care and institutional 

care; the transfer of parental responsibility to a family member on 

the basis of Article 6 Children Act, may be regarded as kinship care. 

Therefore, ‘a variety of care options’ may be deemed to be available.

• Residential care is not considered to be a measure of last resort.

• The responsibility for providing a child with an adequate standard of 

living is laid down in the Children Act as a parental ‘duty to maintain a 

child’; the State’s responsibility is not included.

• There are no provisions for monitoring alternative care arrangements; 

however, care orders should be reviewed annually.

• Part VII of the Children Act contains regulations on both domestic and 

intercountry adoption.

The National Policy recognises child-headed households and children 

aff ected by HIV/AIDS as vulnerable; however, regulations or guidelines are 
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not provided. The proposed Children Act Amendment Bill is expected to 

contain provisions on recognising child-headed households as a form of 

alternative care.

It is noteworthy that in 1997 the government of Uganda had already 

adopted a Children’s Act. The above comparison of the aforementioned 

Act to the legal framework indicates, however, that it is not in compliance 

with the CRC and the ACRWC; at this stage it is unclear to what extent the 

proposed Children Act Amendment Bill will bring about improvement to 

the shortcomings of this Act.

Conclusions

In this chapter national legislation concerning alternative care and child-

headed households from the nine focus countries has been analysed and 

compatibility with the CRC, the ACRWC and – to some extent – with the UN 

Guidelines has been discussed; in addition, an analysis on the basis of the 

author’s proposed legal framework for alternative care is included.

Alternative care for children in need of care

In fi gure 5.4 an overview is provided of the ratifi cation dates of both the 

CRC and the ACRWC as well as the dates of the foundation of constitutions 

and national legislation relevant for alternative care in the nine focus 

countries.
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Figure 5.4 Ratifi cation of the CRC and the ACRWC and adoption of national 

legislation.

CRC ACRWC Constitution
National 
legislation

Ethiopia 1991 2002 1994 2000

Kenya 1990 2000 2010 2001

Malawi 1991 1999 1994 2010

Namibia 1990 2004 1990 2011

Rwanda 1991 2001 2003 2001

Sierra Leone 1990 2002 1991 2007

South Africa 1995 2000 1996 2005 – 2007

Swaziland 1995 - 2005 -

Uganda 1990 1994 1995 1997

Analysis of the national rules and regulations of the nine countries central 

to this study reveals that both treaties have infl uenced national legislation 

concerning alternative care for children; in a broader perspective, the 

CRC and the ACRWC are believed to have had a signifi cant impact on the 

implementation of children’s rights at national level.838 

In all Constitutions reference to parental care is made; however, the right 

to alternative care is solely enshrined in the constitutions of Kenya and 

South Africa. Conversely, all countries – with the exception of Swaziland – 

have embodied the right to alternative care in national legislation, either 

explicitly or tacitly. The right to care is explicit when a stipulation states that 

a child in need of parental care must be provided with alternative care.839 

838 Arts 2010, p. 23.
839 A prime example can be found in the Child Act, 2008 of Sudan:
 “The Duty of the Government to a Parentless Child (Section 70)
 (1) The Government shall ensure that any child who is parentless, or who is temporarily 

or permanently deprived of his or her family environment, or who in his or her best 
interests cannot be brought up or allowed to remain in that environment, shall be 
provided with alternative family care in his or her community, including care by 
relatives, a foster placement or an adoptive family.

 (2) Where possible, a child being adopted or placed in foster care shall not be 
separated from his or her sibling(s).

 (3) Where possible a permanent solution shall be found for children who fall under 
subsection (1), above.”
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Where legislation lacks an explicit section, but does contain regulations 

concerning alternative care provided by the State (for instance, formal 

foster care and governmental institutional care), it may be inferred that the 

right to alternative care lies in these provisions. In the majority of countries, 

these regulations are laid down in a Children’s Act or Bill.840 It is noteworthy 

that both countries where the right to alternative care is integrated in the 

constitution (Kenya and South Africa), have had an extensive Children’s Act 

in place for some time now. In addition, both countries’ adherence to the 

author’s legal framework for alternative care is strong (ut infra, fi gure 5.4); 

this may lead one to the conclusion that embodying the right to alternative 

care in a constitution is a measure of the importance attached to this right 

by a State, resulting in suffi  cient legislation as is the case in both these 

countries.

The stipulations relating to diff erent forms of alternative care vary 

considerably, ranging from minimalistic provisions, as can be found in 

Rwandan legislation, to detailed and extensive regulations, such as the legal 

systems of Namibia and South Africa. Note that both Namibia and South 

Africa have issued guidelines, standards and/or notices to complement 

the Children’s Acts and to make national legislation accessible to local 

governments and to all persons involved in child care. These supplementary 

standards and regulations are essential for the implementation of national 

laws.

Namibia’s new Child Care and Protection Bill is prominent in that it contains 

provisions for kinship care, the prevalent form of alternative care in all 

countries which, nevertheless, usually remains unregulated and informal. 

In Namibian law, a clear distinction is drawn between kinship care and foster 

care, the latter being care provided by selected non-family members with 

suffi  cient training. It is interesting to note that Namibia’s understanding 

of foster care corresponds with that of the more industrialised nations, an 

issue raised in paragraph 3.3.2 of this study.

840 In the following countries provisions on alternative care are included in a Children’s 
Act or Children’s Bill: Kenya, Malawi, Namibia, Sierra Leone, South Africa and 
Uganda.
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Under South African law, foster parentage is not strictly reserved for 

unrelated caregivers, but also open to (extended) family members, an 

interpretation of the concept of foster care that is more in line with the 

practice in sub-Saharan Africa. With fi nancial motivation frequently the 

catalyst, many kinship carers have successfully applied for fosterage, the 

Foster Care Grant being almost three times higher than the Child Support 

Grant, which is available to kinship caregivers. As a consequence, more 

than 500,000 Foster Care Grants were paid out in 2009, a number that is 

expected to have risen in the meantime.841

In addition to the impact on fi nancial resources, foster care weighs heavily 

on human resources as well, due to the lengthy application procedures and 

the monitoring processes which are inherent in this type of care. This will 

undoubtedly in time result in the care system becoming overstretched even 

further than is the case now, potentially depriving the most vulnerable 

children of their rights.

Money as an incentive to act as a foster parent has both positive and negative 

aspects. On the one hand, people might be encouraged to come forward as 

prospective foster parents when they know the State will provide them with 

suffi  cient fi nancial means to adequately care for a child. Without fi nancial 

support, many people simply cannot aff ord to care for an extra child. On 

the other hand, people might be attracted to foster parentage for fi nancial 

gain rather than by the willingness to provide foster care to a child. At the 

same time, drawing a distinction between foster caregivers and kinship 

caregivers in that the former category receives support whereas the latter 

is not eligible for such support, appears unjust, since – in practice – both 

foster and kinship caregivers essentially provide the same kind of care. It is 

the author’s opinion that equalising the (fi nancial) assistance for foster and 

kinship care is advisable as it will contribute to the choice between these 

forms of alternative care being based on the best interests of the child rather 

than on fi nancial reward. The new Child Care and Protection Bill of Namibia 

– stipulating the eligibility of kinship caregivers for a maintenance grant 

when the kinship care arrangement is registered by the Children’s Court – 

illustrates the feasibility of this issue.

841 Hall 2010, pp. 107, 108.
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This chapter provides an insight into the adherence to the legal framework 

for alternative care as proposed in paragraph 2.9 of this study. Adherence 

to this framework is illustrated in fi gure 5.5, in which a “–” denotes 

non-compliance and a “+” represents conformity with the relevant key 

element.

 Figure 5.5 Framework for alternative care

Variety of 
care

Family-
based care

Standard 
of living

Monitoring 
and review

Adoption 
legislation

Ethiopia + – + – +

Kenya + – + + +

Malawi + – + + +

Namibia + + –/+ + +

Rwanda – – – – –

Sierra 
Leone

+ + –/+ + +

South 
Africa

+ + + + +

Swaziland – – – – –

Uganda + – – – +

Having examined the stages of implementation of the CRC and the ACRWC 

in various countries, the question arises as to whether having national 

legislation in place which conforms to the aforementioned treaties, 

guarantees the adherence to these documents. Although the importance 

of national legislation being in conformity with these international 

instruments is abundantly clear – it is the fi rst and foremost step to 

structural improvement842 – there appears to be a considerable disparity 

between legal provisions and day-to-day life.

This issue of implementation of national legislation still proves to be a 

formidable challenge for (local) governments, requiring translation of laws 

into workable guidelines, standards and work processes, investment in 

training personnel and an adequate monitoring system.

842 Boerefi jn 2009, p. 205.
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Kenya is an example of a country where laws may be largely considered to be 

formally compatible with the CRC and the ACRWC; however, although formal 

compliance may have been achieved, in the de facto situation in local society 

the violation of children’s rights continues to take place.843 The situation in 

Kenya indicates that, although countries are in the process of developing 

policies relating to the alternative care of children, or have already done 

so, this has not brought about a signifi cant improvement in the situation 

of most children without parental care, often due to the immensity of the 

problem. The lack of adequate implementation structures, specifi cally on 

local governmental level, as well as the need for more resources, prevent 

the eff orts already made from having the desired eff ect.844

 In developing countries, the implementation process is undoubtedly 

infl uenced by the economic situation and the (im)possibility of making 

available suffi  cient resources.845 However, this should by no means lead to 

the de-universalisation of children’s rights, eff ectively making available 

certain rights only to children in developed countries. With a near-universal 

ratifi cation rate of the CRC and the ratifi cation of the ACRWC by the majority 

of African countries, a legal obligation rests on all Member States to ensure 

children’s rights are not being violated.

It has been suggested that the focus should not be the shortfall of fi nancial 

and human resources; instead, legislative reviews concerning children’s 

rights should also be regarded as a ‘planning tool’ for the future, to be put 

to use in the identifi cation of the extent of resources required in order to 

eff ectuate the implementation.846 Although the CRC and the ACRWC are not 

intended to be a mere planning tool and the value of these international 

instruments should not be compromised, this proposal is certainly a 

valid one, as a more detailed insight into the shortcomings of national 

legislation and the causes thereof is an essential step towards the actual 

implementation of both treaties.

843 African Child Policy Forum 2008, p. 5.
844 African Child Policy Forum 2007a, p. 90.
845 Sloth-Nielsen 2008b, p. 5.
846 Sloth-Nielsen 2008b, p. 11.
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There remains the issue that the correlation between the State’s 

responsibility and that of parents in relation to children is not clearly 

defi ned, nor is it apparent at which stage governmental duties commence 

or what exactly these duties entail.847

According to the CRC and the ACRWC, parents are primarily responsible 

for – adequately – caring for their children; where children are deprived 

of parental care, alternative (family) care should be provided. The UN 

Guidelines defi ne this obligation, prescribing that States are responsible 

for adequate alternative care and that they ensure a framework of care 

options. Furthermore, they contain a defi nition of children without 

parental care, clarifying when children have the right to alternative care. 

However, although encouraged by the UN General Assembly to take the UN 

Guidelines into account, it remains a non-binding document. Moreover, 

the provisions in the UN Guidelines are not directly applicable and they too 

require translation into national legislation.

In addition, or as a result, national legislation often contains discretionary 

obligations, as becomes clear from phrases such as ‘may establish’ and ‘may 

provide’ rather than explicitly imperative commitments.

Taking the above-mentioned observations into consideration, leads the 

author to conclude that both international and national legislation contain 

provisions with regard to States’ obligations relating to alternative care; 

however, due to the broad terminology and the discretionary phrasing in 

the relevant provisions, they remain partly or largely ineff ective. 

Child-headed households

 In its 2009 Alternative Childcare Guidelines, Ethiopia categorises child-

headed households as ‘vulnerable’. These Guidelines consider the placement 

of a child with a sibling who is 15 years or older as an alternative care option. 

The Family Code does not contain stipulations regarding these families; 

however, the Code expressly does not allow a minor to have guardianship 

over another child, thus prohibiting the legal recognition of child-headed 

households.

It should be concluded, therefore, that Ethiopia’s Alternative Childcare 

Guidelines are in confl ict with the Family Code and that legal recognition 

847 African Child Policy Forum 2008, p. 12.



237
Children’s Rights and Legislation in relation to child-headed households and 

other children in need of alternative care

of child-headed households is not feasible under Ethiopia’s current Family 

Code.

 On the basis of Namibia’s Child Care and Protection Bill, child-headed 

households may be legally recognised and placed under supervision of an 

adult when a number of conditions have been met. There is no minimum 

age for a child to be designated head of the household; his capability is 

judged on the basis of the child’s projected ability to fulfi l his duties as 

head. Child-headed households explicitly have access to grants and other 

services.

The lack in the Bill of a minimum age for the child head is remarkable, 

allowing – in theory – a child of any age to be designated as head of a 

household. It is evident that very young children cannot be deemed capable 

of running a household, however, where should the line be drawn according 

to the government? Another issue which requires attention is the nebulous 

method of determining a child’s ability to act as head of a household; there 

are no criteria provided as to how a child’s capability should be assessed 

and measured, potentially leading to unsound decisions. A similar omission 

in the provisions is a child’s right to be heard, whereas the decision on 

designating a child as head of a household indisputably is a matter that 

aff ects the child directly.

Taking the abovementioned factors into consideration, the author concludes 

that the stipulations concerning child-headed households in Namibia’s Child 

Care and Protection Bill currently provide a mere framework. It is expected, 

however, that the Bill will be supplemented by additional regulations as in 

the case of the South African Children’s Act on which the Namibian Bill has 

been modelled.

In the 2003 Rwandan National Policy for Orphans and Vulnerable Children, 

child-headed households are identifi ed as ‘vulnerable’. The Policy suggests 

a mentor system for these households, but provides neither a description of 

this type of household, nor does it provide additional rules.

The mere mention of child-headed households and the categorisation of 

these households as vulnerable in a policy document cannot be expected 

to have much impact. It is surprising that in a country like Rwanda, with 

such a large number of child-headed households, no legislative provisions 
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are in place. In combination with the fact that Rwanda to date has failed to 

develop an extensive Children’s Act as recommended by the CRC Committee, 

it may be concluded that children’s best interests are perhaps regarded as 

‘a’ primary consideration, but certainly not as ‘the’ primary consideration 

(cf chapter 2, paragraph 2.5.2).

 As indicated previously, South Africa is the fi rst country to have regulated 

the subject of child-headed households in national legislation and to make 

provisions for legal recognition of these households. A number of other 

countries have followed South Africa’s example in the meantime or are in 

the process of doing so.

The South African 2005 Children’s Act and the 2007 Children’s Amendment 

Act allow for the legal recognition of child-headed households as a form 

of alternative care when certain conditions are met. The decision on the 

competence of the child head is bound by a minimum age of 16 and a 

supervising adult is to be designated. Child-headed households are given 

explicit access to grants and services available to other families.

It is noteworthy that the stipulations laid down in the Children’s Act and the 

Children’s Amendment Act are worked through in additional regulations. 

These regulations are much more detailed than the legal provisions they 

have been derived from and they provide practicable directions for the 

application of said provisions. These regulations inter alia prescribe that 

assessment of a child’s capability to head a household be carried out by a 

designated social worker on the basis of which recommendations are made 

to the court. The opinion of the head-to-be is taken into consideration by the 

court. Due to the fact that the regulations are relatively new, assessment of 

their eff ect is premature at this stage. However, it has become apparent 

that with the application for grants a problem may arise; at present the 

computer systems of the National Social Security Agency do not entirely 

correspond with the current legislation and regulations, which may lead to 

the refusal of grants.848

848 Personal communication, children’s rights specialist, South Africa, 21/03/2011.
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The Swaziland 2005 National Plan of Action for Orphaned and Vulnerable 

Children acknowledges child-headed households to be ‘vulnerable’, without 

providing a defi nition or any regulations.

Although the situation in Swaziland appears to be similar to the one in 

Rwanda in that a Children’s Act is not in place and the estimated number of 

child-headed households is high, the government of Swaziland is currently 

in the process of developing a Children’s Act. Although at this stage nothing 

is known about the content thereof, the mere fact that a Children’s Act 

will be adopted in the course of time, should be regarded as a positive 

development, in line with recommendations by the CRC Committee.

 The 2004 National Orphans and other vulnerable Children Policy of Uganda 

recognises child-headed households as ‘vulnerable’. The Ugandan 2009 

draft Children Act Amendment Bill contains references to child-headed 

households.

Although there is as yet no clarity regarding the content of the fi nal text 

of the Amendment Bill, provisions on child-headed households will be 

included as well as – following South African and Namibian laws – legal 

recognition of these households as a form of alternative care.

The only two countries where child-headed households currently enjoy legal 

recognition are Namibia and South Africa. The additional South African 

regulations are progressive, covering a wide range of topics relevant to 

these households. Due to the fact that the regulations are relatively new, 

the eff ects on society and on the lives of children belonging to child-headed 

households cannot as yet be assessed.

Uganda is currently in the process of legal recognition of child-headed 

households, while Ethiopia, Rwanda and Swaziland consider these 

households to be vulnerable, qualifying for specifi c care and protection 

measures. The laws and regulations of Kenya, Malawi and Sierra Leone 

contain no specifi c references to child-headed households.

It is argued that legislation specifi cally aimed at child-headed households is 

not a necessity as these households automatically fall into the category of 

vulnerable children. However, child-headed households encounter situations 
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and problems which are unfamiliar to regular households (cf chapter 4). It 

is therefore the author’s opinion that in most sub-Saharan countries there 

is a need for specifi c legal provisions on child-headed households. However, 

this should not lead to the recognition of child-headed households as a 

form of alternative care, as propounded in chapter 4.

Children aff ected by HIV/AIDS

 Specifi c provisions for children aff ected by HIV/AIDS are scarce in the 

documents assessed in this study. Malawi is the only country in which 

national legislation contains stipulations aimed at this particular group of 

children.

Ethiopia, Rwanda, South Africa, Swaziland and Uganda recognise children 

aff ected by HIV/AIDS as vulnerable in national plans of action, policies, 

guidelines or notices.

Although the consulted documents on Kenya, Namibia and Sierra Leone 

do not explicitly address children aff ected by HIV/AIDS, in these countries 

various National Policies relating to this topic have been issued by the 

government.

Due to the fact that children who are aff ected by HIV/AIDS in sub-Saharan 

Africa are at an increased risk that their family transforms from a regular 

household into a child-headed household, the topics HIV/AIDS and child-

headed households should be considered to be inextricably intertwined. 

In order to provide adequate protection to children who fi nd themselves 

in the vulnerable position whereby one or both parents or caregivers are 

infected by HIV/AIDS, development and embracement of regulations and 

policies specifi cally aimed at this particular group of children is vital. These 

regulations and policies should provide for care and protection for children 

and parents from the onset of the illness, primarily aimed at keeping parents 

alive and ensuring their capability to care for their children. In addition, 

these regulations and policies should contain specifi c measures on future 

planning for the household, including the care of all children belonging to 

the household in anticipation of the situation where parents are no longer 

able to provide adequate care.

In chapter 6, recommendations relating to the above-mentioned issues will 

be presented.



6

Conclusions and recommendations

Introduction

This research provides an insight into a child’s right to alternative care 

on the basis of treaties, declarations, universal guidelines and other 

international instruments. National legislation relating to alternative 

care in nine countries in sub-Saharan Africa is analysed and conformity 

thereof with universal requirements is considered. In addition, the de facto 

provision of alternative care, as well as the situation of children in need of 

care in the focus countries is outlined; special attention is given to child-

headed households and a universal defi nition of this type of household is 

proposed.

The author recommends a global legal framework for alternative care 

derived from the aforementioned international rules and regulations, 

which should be the foundation of national legislation, guidelines and 

standards on alternative parental care for children.

In this fi nal chapter, both the feasibility of the legal recognition of child-

headed households as a form of alternative care and the question of whether 

growing up in such a household is in conformity with the right to alternative 

care as well as with other children’s rights will be discussed. Conclusions 

will be drawn and recommendations aimed at the improvement of both 

legal and policymaking issues will be made.



Chapter 6242

6.1 International rules and regulations on 
alternative care for children

Both the CRC and the ACRWC contain the obligation for States Parties to 

ensure the provision of alternative care, but these documents do not 

provide for enforcement at international level. It does not fall within the 

scope of this research to provide a detailed analysis of the hiatuses in 

international legislation; this is a topic of research in its own right. It should 

be noted, however, that the  adoption of the new Optional Protocol for 

Complaints Procedure has the potential of providing the CRC Committee 

with a more eff ective tool than the Concluding Observations, currently the 

only means by which the Committee can address States Parties who violate 

the rights enshrined in the CRC.849 Furthermore – but this requires a whole 

new approach – it would be a decided advancement if the CRC Committee 

and the ACERWC were to be complemented by an International Children’s 

Court where violations of children’s rights can be reported and dealt with 

eff ectively.

The UN Guidelines deal solely with alternative care; they do not only 

refl ect an elevated level of concern about the situation of children without 

parental care, but also elaborate on the topic of alternative care as outlined 

in the CRC and the ACRWC and serve to provide insight into the tenets of 

these treaties. The Guidelines are the fi rst international instrument to 

address the phenomenon of child-headed households.  The wide variety 

of regulations contained in the UN Guidelines – some more detailed than 

others – require integration in national policies, rules and standards. 

However, a Commentary – with concrete suggestions as to how to achieve 

this integration – has not been provided; this potentially leaves a number 

of questions unanswered and may hamper the process of harmonisation 

of national rules and regulations with the UN Guidelines. The author is 

therefore of the opinion that a Commentary on the UN Guidelines should 

be made available as soon as possible.

849 Cf paragraph 2.5.1.



243Conclusions and recommendations

The UN Guidelines are recommendatory and as such not legally enforceable; 

however, the strength of the Guidelines is the universal acknowledgement 

they have generated for the need to address children’s right to alternative 

care. In contrast, their fundamental weaknesses lie in their non-binding 

character as well as in the inaccessibility of some of the Guidelines’ 

phraseology, compounded by the lack of a Commentary. The latter may lead 

to wrongful implementation of the UN Guidelines in that discrepancies 

could arise between the intended regulations on alternative care and what 

States interpret them to entail. Another undesirable consequence may be 

that governments refrain from implementing the Guidelines altogether 

on the basis of incompatibility with the situation on the ground.850 The 

aforementioned proposed Commentary has the potential to provide a 

solution for this issue.

 According to the UN Guidelines, adoption is considered to be a permanent 

care arrangement equal to the situation in which a child is raised by his 

biological parents; adoption is therefore not regarded as a form of alternative 

care. This is remarkable given the fact that adoption is explicitly mentioned as 

a form of alternative care in Article 20 paragraph 2 CRC. Excluding adoption 

from the UN Guidelines is a serious shortcoming. Adoption does not only 

form the most permanent type of care for a child, not addressing the issue 

of adoption in the Guidelines is a missed opportunity to further regulate 

the subject of intercountry adoption, a politically sensitive issue which 

does not receive suffi  cient international attention, leading to situations 

whereby children are removed from their countries while this is not in their 

best interests.851 The 1993 Hague Convention is therefore an instrument to 

which a high level of signifi cance should be attached within the scope of 

alternative care. Children without parental care are extremely vulnerable 

and prone to abuse. When children are deprived of adult protection and 

care, there is an increased risk of them falling prey to child traffi  ckers and 

illegitimate adoption practices. The author therefore considers it to be 

imperative for countries to ratify the 1993 Hague Convention, a stance also 

850 Cf paragraph 2.7.
851 Cf chapter 2 and paragraphs 3.3.3 and 5.1.2.
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taken by the CRC Committee and frequently propagated in its Concluding 

Observations.852

In order for countries to establish suitable and suffi  cient alternative care 

arrangements, a universal framework for alternative care is proposed by the 

author; this framework contains 11 key elements of care (ut infra, paragraph 

6.5: Recommendations).853

6.2 Alternative care for children without parental 
care in sub-Saharan Africa

Chapters 3 and 5 contain detailed information on alternative care (legislation 

and practice) in sub-Saharan Africa; the fi ndings of these sections of the 

study can be summarised as follows:

In sub-Saharan Africa, millions of children live without adequate parental 

care; these may be children with one or both parents who are not capable 

of providing them with parental care, children in an alternative care setting 

where they do not receive suitable alternative care or children without any 

caregiver present in the household.

HIV/AIDS has had – and still has – a devastating impact on the sub-Saharan 

region, where the infection rate and AIDS-related deaths are highest in the 

world. Due to these deaths many children have lost one or both parents, 

leading to a signifi cantly high need for alternative care; approximately 

one-third of cases are caused by HIV/AIDS. Other factors causing the loss 

of parental care are: poverty, armed confl ict and natural disasters. In every 

situation, children have the right to suitable alternative care and it is 

incumbent upon States to provide these children with such care.854

The CRC and the ACRWC identify foster care, kafalah, adoption and 

institutional care as forms of alternative care; in practice, many other 

852 Cf paragraph 2.8.
853 Cf paragraph 2.9.
854 Cf paragraph 3.1.



245Conclusions and recommendations

models of alternative care exist. The UN Guidelines defi ne and categorise 

the most prevalent forms of care. A distinction is made between formal 

care (care provided in an institution or family-based care ordered by a court 

or a competent administrative body) and informal care (privately arranged 

care provided by extended family members or others). Within these two 

categories, various concepts of care are provided for in the UN Guidelines, 

viz residential care, foster care, kinship care, other family-based or family-

like placements and independent living arrangements.855

In Africa, orphaned and vulnerable children are traditionally cared for by 

the extended family, but the considerable number of children in need of 

care has given rise to the situation that the kinship care system has become 

chronically overburdened. Traditionally, States relied on families to fulfi l a 

role which is essentially the responsibility of governments; however, HIV/

AIDS has eroded the very fabric of the traditional African family, whereby 

kinship care no longer automatically falls within the range of every family.

 Despite this process of erosion, the majority of children in need of parental 

care are still cared for – informally – by extended family members. The 

fi nancial resources for this form of alternative care are generally provided 

by these caregivers. Most kinship caregivers perform their tasks unaided, 

both materially and emotionally; in some instances fi nancial assistance 

by means of a grant is provided by the State. Although for the majority 

of children kinship care – when carried out well – is a suitable solution, 

provision of alternative care cannot and should not be deemed to be solely 

the responsibility of the extended family. The obligation of national and 

local governments to provide children with alternative care includes the 

duty to provide caregivers – both formal and informal – with adequate 

fi nancial and other support.856

 It is universally accepted that it is in a child’s best interests to grow up in a 

family environment and family-based care is acknowledged and recognised 

as the most suitable form of alternative care for children. Both kinship and 

foster care are arrangements in a family setting, the main advantage of 

855 Cf paragraph 3.2.
856 Cf paragraph 3.3.



Chapter 6246

kinship care being the continuity of a child’s upbringing by people known 

to him; the merit of foster care lies in the fact that foster parents make a 

conscious decision to care for another person’s child (the child is ‘wanted’) 

and that these arrangements are formal and therefore more likely to be 

monitored and reviewed.

In most African countries, a signifi cant number of children – irrespective of 

whether or not having lost one or both parents – reside temporarily or for 

longer periods of time with a family member. Ergo, kinship care is considered 

to be ‘normal’ in many societies and (partly) being raised by an extended 

family member is a perfectly acceptable and natural state of aff airs. Due to 

the fact that kinship care in the sub-Sahara enjoys this status, this form of 

alternative care is the most natural and least intrusive for a child in terms 

of lifestyle, family relations and upbringing.857

 Despite the positive aspects of kinship care, the disadvantages thereof, as 

outlined in chapter 3, paragraph 3.3.1 should not be underestimated.

The fact that impoverished families are stretched beyond their ability to 

care for more children, leads to situations in which an adequate standard 

of living is no longer attainable and infringement of children’s rights 

is practically a given. However, with a minimum of fi nancial or material 

support by the government, extended family members may well be able 

to cope with the additional care for related children. Research indicates 

that social cash transfers, payable by the government – rather than by civil 

society organisations as funding from the latter is not guaranteed – to 

the poorest households with children result in sustainable and long-term 

improvements for children, in most cases instantly and eff ectively achieving 

a rise in children’s standards of living.858 Civil society could nonetheless play 

an important role at grassroots level in the distribution of cash transfers.

The informality of kinship care and the concomitant lack of a monitoring 

mechanism for these care arrangements may add to the vulnerability of 

a child and the risk of his rights being violated. In this regard a kinship 

caregiver’s potential lack of suitability as a carer should also be taken 

into account. In the author’s view, the formalisation of kinship care or, 

alternatively, registration of informal kinship care arrangements in 

857 Cf paragraph 3.3.1.
858 Richter 2010, pp. 86 – 88.
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conjunction with an assessment and monitoring system and training 

of caregivers – as prescribed by the UN Guidelines – will obviate these 

potential risks.

The provision of social cash transfers inevitably requires registration of 

details on living arrangements, details which could additionally be utilised 

to record children’s care situations and for the purpose of monitoring.

Foster care  provided by non-family members is still relatively unknown in 

sub-Saharan Africa. This form of alternative care, however, has successfully 

been introduced in a number of countries in the region; particularly when 

families have been decimated or virtually wiped out by HIV/AIDS, genocide 

or natural disasters – eff ectively destroying the traditional kinship care 

system – the availability of foster care is of paramount importance. Also, 

in situations where kinship care is available, it is not per se in a child’s 

best interests to be raised by a particular family member. It is therefore 

imperative for a variety of care options, as well as a national monitoring 

and review system to be in place in order to determine the form of care best 

suited to a child in a particular situation. It is the author’s view that foster 

care should be one of these care options and that governments should 

embark on the introduction and promotion of foster care where this is not 

yet available.

 The classifi cation of residential care as a measure of last resort is based on 

extensive research and is widely acknowledged: the detrimental eff ects of 

this form of care on children’s lives – especially in the larger, dormitory-style 

institutions – are well-documented. Also, it is recognised that the majority 

of placements in residential care facilities are avoidable as in many cases 

parents give up their children for purely economic reasons. Making available 

– less costly – support to biological parents or other legal caregivers will 

contribute to the prevention of the need for institutional care for children 

who, eff ectively, have a caregiver.859

On the other hand, institutional care may be provided in a family-like setting 

where care is provided by a full-time housemother, as is the case in so-called 

children’s villages, but also in smaller set-ups. This model of institutional 

859 Williamson 2004, p. 21.
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care is in practice, from a child’s point of view, not radically diff erent from 

(cluster) foster care and should therefore be promoted – within the context 

of residential care as a last resort – as a preferred option. Given that this 

type of care is almost always formal, it is therefore more likely to be subject 

to a monitoring mechanism; in addition, it is probable that caregivers will 

have been provided with some form of training in child care and that they 

are supported when dealing with traumatised children.860

Despite the fact that residential care is classifi ed as a measure of last 

resort, it is the author’s opinion that this form of care should not be ruled 

out altogether. Residential care may be the only way to protect children 

from harm and abuse in situations where large numbers of children fi nd 

themselves – suddenly and unexpectedly – without parental care, as in the 

case of natural disasters or during confl ict. Institutional care in family-like 

units resembles forms of family-based care; as every child is unique, with 

diff erent needs and vulnerabilities, this may be the best care option for 

certain children.

All the aforecited forms of care have the potential to adequately serve the 

needs of children without parental care. The recommendations at the end 

of this chapter may provide for a useful frame of reference.

 All countries central to this study are plagued by a lack of adequate 

resources, either fi nancial, human or both. Calculation of the resources 

required for suitable and suffi  cient alternative care is – to a greater or lesser 

extent – defi ned by the following elements:

• investigation into the situation of children who are (potentially) in need 

of alternative care

• assessment of required care

• provision of care

• monitoring and review.

Putting actual fi gures to these factors is practically impossible, given 

the range and scope of this issue; however, it is patently obvious that 

investigation alone of the situation of children potentially deprived 

860 Cf paragraph 3.3.3.
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of alternative care, requires a high input of both fi nancial and human 

resources. It is thus of the utmost importance to prevent the need for 

alternative care wherever possible (ut infra).

Based on the fi ndings in chapter 3, it may be concluded that a State’s 

failure to provide a child without adequate parental care with a suitable 

alternative is an infringement of the rights of that child; not only is it a 

violation of the right to alternative care, it also functions as a catalyst for 

any number of rights abuses, leading to failure to fulfi l a child’s right to 

survival, development, protection and participation.

6.3 Child-headed households

One of the consequences of the failing system of alternative care in sub-

Saharan Africa is the emergence of households in which a child has taken 

over the majority of parental responsibilities. Although accurate data on 

these households is not available, their increase in number is acknowledged 

by UN bodies, governments and civil society.861

6.3.1 Defi nition of child-headed households

 The phenomenon of children running a household is known under the 

generic term of child-headed households. Defi nition of such households 

varies considerably: whereas some countries or researchers employ the term 

strictly in respect of families consisting entirely of members younger than 

18 without an adult present, others use a broader defi nition and consider 

families where a child performs the main household duties – irrespective 

of the presence of adults – as child-headed households. This terminological 

ambiguity only serves to impede the process of providing solutions to the 

problems encountered by child-headed households.

 Where a study is based on child-only households (in which no adults 

are present), data is relevant for that particular situation, providing an 

obstacle to comparison with more broadly-based research, which has 

861 Cf paragraph 4.1.2.
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a wider fi eld of reference. By solely recognising child-only households as 

child-headed households, the estimated numbers of these families remain 

low, concealing the true magnitude of the problem. The author therefore 

proposes that a universal defi nition – based on the factual situation 

children fi nd themselves in – shall be applied; when the proposed defi nition 

is employed, the estimated number of child-headed households is expected 

to be signifi cantly higher than the current estimate of 0.5% in sub-Saharan 

Africa. This is confi rmed by signals at grass roots level, from those with fi rst-

hand knowledge of the issue, who have witnessed a considerable increase 

in the number of children growing up without any adult care.

In order to judge the situation more accurately and to work towards a 

solution for the plight of children in child-headed households, it is, in the 

author’s opinion, essential to identify these households on the basis of the 

proposed defi nition (ut infra, paragraph 6.5: Recommendations).862

6.3.2 Identifi cation of child-headed households

 In addition to the defi nition issue, there are complications in identifying 

child-headed families: where the illness of the main caregiver becomes an 

increasingly serious problem, the process of a household changing from 

being run by an adult to one that is headed by a child, is complex in that 

the actual turning point is not immediately perceptible. The presence of 

an adult means that these families are more often than not considered 

to be ordinary households, despite the fact that a child has become the 

main caregiver. The same applies to cases where – after the demise of the 

parents – a grandparent has taken over parental responsibility and over 

time becomes too old or too weak to act as a caregiver, needing care himself 

instead.

Circumstances under which vulnerable children live often remain concealed; 

in some instances unwillingly, while in others out of shame or for fear of 

stigmatisation or discrimination. Consequently, the status of these children 

is formally not that of a child-headed household.863

862 Cf paragraph 4.2.
863 Cf paragraphs 4.1.2 and 4.1.3.
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 Another factor of signifi cance – the extent of which is diffi  cult to determine 

– is the lack of adequate birth registration systems in a number of countries 

in sub-Saharan Africa; in some countries the registration rate is as low as 

20%.864 Birth registration is a legal obligation of States Parties to the CRC 

(Article 7); the lack of such registration not only hampers identifi cation of 

households headed by children, but also makes adequate data collection 

and research very diffi  cult.865 The author is therefore of the opinion that 

the issue of birth registration is vital to the discussion on child-headed 

households.

6.3.3 Child-headed households as a form of alternative care

 The UN Guidelines may be understood to categorise child-headed 

households as a form of alternative care for children without parental care. 

The same applies in some countries and studies, whereby these households 

are promoted as family-based care, even ranked third in line of preferred 

forms of alternative care.

Whether child-headed households should be considered a legitimate form 

of alternative care is highly debatable.

 Taking into consideration the defi nition of alternative care used in this study 

(love and physical, material, emotional, social, educational and spiritual 

care for a child without parental care)866, as well as other generally accepted 

defi nitions, there is no minimum or maximum age indicated. However, 

the care for a child is considered to be a responsibility of (adult) parents 

or other legal guardians. This may inter alia be derived from the fact that 

teenage parenthood is discouraged worldwide.867 Also, in most countries 

the minimum age for fostering or adoption of a child is 25 or 30 years, 

presupposing a certain level of maturity as one of the requisite criteria. For 

inexplicable reasons, in the situation of child-headed households, placing 

the role of main caregiver on a child – a young person, by any standards 

lacking the aforementioned level of maturity – is supposedly acceptable.

864 Cf paragraphs 1.4 and 2.6.1.
865 Arts 2010, p. 7.
866 Cf paragraph 3.2.
867 Eide 2006, pp. 24, 35.
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Although children play an important role in the upbringing of younger 

siblings in many African countries,868 a child as head of a family has to be 

considered as a deviation from the norm. Care provided by child heads 

is mostly multi-dimensional as it encompasses care for self, for siblings 

and – in some instances – for one or more incapacitated adults. Children 

should not be compelled or manipulated into assuming an adult role, for 

which they – as children – simply are unprepared, as this constitutes a clear 

violation of their rights. In this regard, the following statement from a child 

in a child-headed household in Rwanda is pertinent:

“When you have someone you can depend on, every problem you have is 

addressed to them. But when you don’t have parents, you must face each 

problem as it comes and you mature. Through this suff ering, I became an 

adult.”869

All children need time to be children; however, children living in child-

headed households – in particular the heads of the family – are expected to 

carry adult roles and responsibilities, at the cost of their childhood, forced 

as it were into premature adulthood. In addition, children who are looked 

after by another child – rather than by an adult – do not receive the kind of 

alternative care they are entitled to. Children in child-headed households 

are generally traumatised by the loss or serious illness of their parents.

 It is the author’s opinion that it cannot and should not be considered to 

be in children’s best interests to remain without an adult caregiver. Adults, 

providing day-to-day protection and care, are of paramount importance to 

all children870 and depriving children of adult parental care should therefore 

be regarded as a violation of Article 3 CRC and Article 4 ACRWC. 

In the author’s view, the oft-cited argument that children are resilient and 

seemingly able to cope with the burden of caring for siblings – in some 

instances for unrelated children or sick adults – should not be a primary 

factor in the discussion on alternative care. The resilience frequently 

868 Germann 2005, p. 90.
869 Cohen & Hendler 1997, p. 15.
870 UN High Commissioner for Refugees 1994, p. 44.
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displayed by children in extremely diffi  cult situations is a quality prone to 

misinterpretation or abuse.

 Comparatively, in the issue of child labour – children under the age of 15 

who are engaged in labour full-time – somehow appear to fi nd a way of 

‘dealing’ with their situation; this, however, should not open the door to the 

acceptance of child labour. Improving the circumstances in which children 

perform their labour does not represent a solution; the fact remains that 

children are involved in labour at far too young an age, that they are being 

exploited and that their rights as a child are systematically violated.

The author proposes that the same argument be applied to child-headed 

households: children in a child-headed household equally appear to cope 

with their situation; nevertheless, in practice children’s rights are infringed 

and they endure considerable hardship.871 The ‘improvement’ of their 

situation by means of legal recognition of the household and allocation of 

a supervising adult cannot and will not correct this – in my view – blatant 

violation of their rights as a child.

Another argument posed is that formation of a child-headed household is 

an option and that children themselves choose for this option out of their 

own ‘free will’. When considering this justifi cation, it is essential not to 

lose sight of the fact that – despite States being legally bound to provide 

children with alternative care – suitable forms of care are frequently not 

available and that children are left with no choice whatsoever. It is the 

author’s understanding that in these situations, the motivation for staying 

together or alone – as the case may be – is that other options are quite 

simply nonexistent or not suitable. When, for instance, the only form of 

alternative care available is residential care in a dormitory-style institution 

far away from children’s own habitual place of residence, the prospect for 

children to remain in the parental home, in their own community in a child-

headed household may seem more attractive. In such a situation, however, 

children are faced with little more than Hobson’s choice.

 

Another incentive for the establishment of a child-headed household is the 

fulfi lment of a child’s promise to a (dying) parent to look after the family 

871 Cf chapter 4.
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and its assets. The unswerving loyalty of a child to a parent may result 

in children remaining in a situation without an adult caregiver present 

because they feel bound by their pledge; in these children’s understanding, 

there is no other avenue open to them. Instead, children and parents should 

already be receiving support during parents’ earlier stages of sickness and 

be guided into future planning, including provisions for alternative care.872

In conclusion, it is the author’s opinion that child-headed households should 

not be regarded as a form of alternative care as children should not be 

burdened with the role of caregiver, nor should they remain without adult 

care. Children’s resilience to cope with hardship and harmful situations 

should not be employed to support arguments in favour of the violation of 

children’s rights, in casu the right to alternative care. While acknowledging 

Article 12 CRC (the right to participation) – that children should be involved 

in decisions concerning them and have a say in these matters – presenting 

children with an unjust choice whereby in reality they only have one option, 

viz a life in a child-headed household, is a matter entirely beyond the scope 

of Article 12 CRC.

Research has shown that children living in child-headed households 

frequently have insuffi  cient resources to provide for their daily needs 

in terms of food, clothing, housing, healthcare and education; for these 

children an adequate standard of living is far beyond their reach, which 

represents an infringement of Article 27 CRC.873 Families often become 

impoverished during the period of illness of the main caregiver, followed by 

subsequent funeral costs. Consequently, children end up in a cycle of poverty 

as portrayed in fi gure 6.1, thus severely incapacitating future generations.

Legal measures of social support such as grants, guardianship and 

mentoring are no guarantee that children have access to such measures in 

practice. Although children may be eligible for support, they do not in fact 

receive it. Furthermore, the narrow defi nition of a child-headed household 

may exclude children from assistance. For example, in South Africa, children 

aged 16 years and older are entitled to apply for a Child Support Grant when 

872 Sloth-Nielsen 2004, p. 26.
873 Cf paragraphs 4.1.4 and 4.1.7.
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caring for a child. However, a child remaining alone, heading a single-person 

household, does not qualify for such a grant as there is no recognition of a 

child being his own caregiver.874

Figure 6.1 Cycle of poverty875

These situations are avoidable when suitable and suffi  cient alternative 

care provisions are ensured by States. The responsibility for the provision 

of alternative care lies with the State where it should remain fi rmly. The 

implication of the categorisation of child-headed households as a form 

of alternative care is considerable in that it places the onus to provide 

alternative care for children on children, which is an abject abdication of 

responsibility by the State.

Considering the aforementioned, it is the author’s opinion that child-headed 

households should not be employed as a form of alternative care as these 

households do not fi t the legal and moral boundaries of alternative care. 

Provision of some material resources in combination with a supervising 

874 Personal communication, children’s rights specialist, South Africa, 14/03/2011.
875 SA Child Gauge 2009 – 2010, p. 83.
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adult, who may merely off er an occasional word of advice, is in no way in 

line with the defi nition of alternative care.

6.3.4 Child-headed households – legal recognition

 A number of the countries central to this study have provided for the legal 

recognition of child-headed households in national legislation (South Africa 

and Namibia) or are in the process of doing so (Uganda). Other countries do 

not provide for legal recognition but consider child-headed households to 

be vulnerable and in need of care and protection. A number of advantages 

to legally recognising child-headed households are posed; however, legal 

recognition also entails countervailing eff ects. Prior to outlining these, a 

brief analysis of the legal requirements is essential.

According to the UN Guidelines, siblings may remain together in a 

household without adult care when the eldest child is “both willing and 

deemed capable” of heading the household. The use of the term ‘willing’ 

presupposes that there is a choice. However, what determinant could 

possibly be used to establish whether a child is truly willing when the only 

other alternative on off er means, for instance, the separation of siblings? 

When should a child be ‘deemed capable’ of fulfi lling the role of an adult 

caregiver? Who decides upon this issue and on the basis of which criteria? 

These are amongst the questions which remain unanswered as the UN 

Guidelines do not contain any other provisions relating to child-headed 

households. 

For recognition as a child-headed household, South African legislation 

requires that a child of 16 or older take on the role of caregiver for the 

children in the household and that this should be in the best interests of 

all children belonging to that household. Apart from a very clear minimum 

age, the ‘best interests’ condition is an imperative stipulation which applies 

to all children, including the child heading the family.876 As there is still 

much debate on the actual meaning of the best interests principle,877 the 

876 Cf paragraph 5.7.3.
877 Cf paragraph 2.5.2.
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author feels that this condition does not provide suffi  cient safeguards for 

the children in question.

Namibian legislation is practically identical to the aforementioned South 

African provision with the exception of the age element: there is no legal 

minimum age for the child head.878 This implies that Namibian law accepts 

that it may be in the best interests of children younger than 16 to carry the 

responsibility of an adult caregiver.

Further to the advantages of legal recognition: it is considered to be a 

major advantage that siblings are enabled to remain together while living 

in a child-headed household. Legal recognition will also enable children to 

access grants and other social assistance. In addition, family assets remain 

in the possession of the children.

The merit of children growing up together with their siblings is not in dispute 

here; in general, this is in children’s best interests. Nonetheless, the issue of 

children being raised by one of their siblings is not only an infringement of 

their right to alternative care, as has been expounded on by the author in 

the previous paragraph, but also has an overwhelming emotional impact. 

Firstly, the child head – having to act as the main caregiver – is incapable 

of providing care, guidance and protection for the other members of the 

household in the same manner as an adult would, regardless of how 

‘willing’ or ‘capable’ he might be deemed to be. The awareness that he is 

inadequately equipped for such a responsibility places the child head under 

considerable pressure, causing undue stress and feelings of helplessness 

and hopelessness. The same applies mutatis mutandis to the other children, 

witnessing a brother or sister struggle to provide for them.

The lack of an adult role model’s presence in the household, deprives 

children of the chance to acquire social skills which are essential to their full 

development and vitally important in preparation for adulthood. Although 

children are profi cient at learning from one another, it is universally 

acknowledged that children need to learn the basic tenets of life and 

878 Cf paragraph 5.4.1.
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living from an adult. The bond that naturally forms during early childhood 

between a child and his parents or his main caregivers is generally believed 

to provide the foundation for relationships in later life. Although the 

relationship between a child and his parents is variable throughout his 

childhood, it retains a fair degree of importance: children learn from their 

parents how to deal with stress and anxiety, as parents represent a secure 

base or zone in which the child feels protected. Children copy parental 

behaviour and attitudes and they model themselves on their parents. In 

addition, adult authority is essential to learning the distinction between 

right and wrong, good and bad: elements of growing up which are equally 

seen to be vital to the development of children.879

Taking the above into consideration, it may be concluded that the absence 

of a parent or adult caregiver is likely to lead to children failing to gain 

much-needed skills for life.

The argument concerning access to grants and other social assistance is 

undermined by the fact that grants systems are frequently not in place 

or that the application procedures are slow and complicated, making 

successful application practically unattainable. For instance, in South 

Africa the Social Security Act and (the computer systems of) the National 

Social Security Agency do not tally with the 2005 Children’s Act and the 2007 

Children’s Amendment Act. As a result, children who are legally eligible for 

a grant may not be able to obtain this support.880 The same applies to other 

forms of social assistance.

It may be argued that failure to acquire grants or other support also occurs 

when children fi nd themselves in kinship care. In those cases, however, an 

adult caregiver carries the responsibility for securing social assistance and 

it is an adult bearing the frustration and concomitant despondency of not 

managing to obtain a vitally important commodity for the family.

In the author’s opinion, it cannot and should not be expected of children 

to carry this emotional burden: children do not possess the requisite skills 

and experience and are therefore unable to adequately deal with these 

situations. Failure to obtain fi nancial or other support may also lead to 

879 Cf chapter 4, paragraph 4.1.7.
880 Personal communication, children’s rights specialist, South Africa, 14/03/2011.
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children resorting to underage marriage, exploitative labour, prostitution 

and criminal activities in an eff ort to secure an income for the family.881

As to the safeguarding of family assets by means of the legal recognition of 

child-headed households: in most cases these assets have lost much of their 

value during the period of illness of the caregiver, due to the costs of medical 

treatment, to enable purchases for daily life or to cover funeral expenses.882 

It is the author’s view that prevention of property grabbing by relatives or 

community members is unlikely to be realised by legal recognition of child-

headed households; property grabbing frequently occurs following the 

funeral service or shortly after, by which time the formalities required for 

the legal status as a child-headed household will not have been completed 

yet. Furthermore, even if the property is preserved until the household is 

recognised as a child-headed household, the absence of an adult caregiver 

means that children (and their property) are not suffi  ciently protected.

In addition, legal recognition of child-headed households creates 

obligations for governments; courts must be available and accessible 

to recognise a household as child-headed, social workers are needed to 

assess the children’s situation, governments should ensure that suitable 

and suffi  cient supervising adults are available and that these supervisors 

are allocated to child-headed households and suffi  cient fi nancial support 

should be provided to these households. Taking into consideration that in 

most countries an adequate and fully functioning alternative care system 

is not in place, it would be reasonable to question whether States are 

currently adequately equipped to fulfi l these obligations. Should an answer 

to this question be negative, children will fi nd themselves in an extremely 

vulnerable position while awaiting recognition and for other measures to 

be taken, during an inconclusive period of time. 

All in all, the author considers the arguments in favour of legal recognition 

of child-headed households as unsustainable, leading to the inevitable 

conclusion that growing up in a child-headed household should not 

be viewed as an option for children in need of alternative care. Even 

881 Cf chapter 4, paragraphs 4.1.4 and 4.1.7.
882 Cf chapter 3, paragraph 3.1 and chapter 4, paragraph 4.1.7.
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the safeguards embedded in South African legislation on child-headed 

households – thus far the most extensive of its kind – cannot prevent the 

erosion of the rights of children living in a child-headed household; the 

appointment of a supervising adult – an adult who does not reside with the 

children, who may only visit the children once every two weeks and with 

whom children are not able to form a child-caregiver relationship – is no 

more than a theoretical safeguard, which, in reality, does not fi ll the void 

left behind by a parent nor does it honour the right to alternative care.

The general consensus that children are regarded as vulnerable does 

not by that simple fact provide them with the necessary protection. The 

formation of child-headed households should therefore – at all costs – be 

prevented. Society should provide against a potential situation in which the 

harmful eff ects of the recognition of child-headed households will only be 

acknowledged after many decades – as witnessed with institutional care – 

in the interim negatively aff ecting innumerable children.

The right to alternative care as well as other rights of children living in child-

headed households are systematically violated. This should be viewed as a 

continuation of the structural breaches of socio-economic rights, concerning 

which the Committee of Economic Social and Cultural Rights had voiced 

its concern as early as in 1992:883 the Committee stated that due to large-

scale poverty, hunger, disease, illiteracy and insecurity billions of people 

are – under the watchful eye of the international community – deprived 

of their socio-economic rights; in addition, the Committee considered that 

denying people these rights is inhumane.884 Taking the aforementioned 

arguments into consideration, it is the author’s opinion that promoting 

the unconditional recognition of child-headed households and actively 

sustaining these households eff ectively undermines the rights of children 

as enshrined in both the CRC and the ACRWC.

However, this should not be taken to mean that existing child-headed 

households should be ignored and left to fend for themselves: children 

already living in a child-headed household must be protected in full 

compliance with the rights enshrined in the CRC and the ACRWC. The 

883 Cf chapter 2, paragraph 2.5.1.
884 UN Committee on Economic, Social and Cultural Rights, E/1993/22, para 8.
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adoption of temporary national legislation may be a necessity; these 

legal provisions should be limited in time by a cut-off  date. During the 

period of validity of the relevant stipulations, States should ensure the 

establishment of a suitable alternative care system, based on the proposed 

framework for alternative care. Formation of new child-headed households 

should be discouraged forthwith; after the aforementioned cut-off  date, 

establishment of these households should not be permitted and suffi  cient 

care options must by then be available.  The author’s proposal that the UN 

Guidelines be supplemented by a Commentary aimed at furthering the 

compliance of national rules and regulations with the UN Guidelines, also 

applies to the issue of national legislation on child-headed households. 

As indicated in paragraph 6.1 of this chapter, the lack of a Commentary on 

the UN Guidelines may hinder implementation as some of its provisions 

require further explanation. In relation to Paragraph 37 UN Guidelines – 

concerning the recognition of child-headed households – the proposed 

Commentary should provide that legal recognition of these households 

must be limited in time.

6.3.5 Universality

 Child-headed households are recognised by the UN Guidelines, a universal 

document aimed at enhancing the CRC and the ACRWC on the topic of 

the right to alternative care. In practice though, the provision on child-

headed households appears to have bearing only on children in developing 

countries. In the developed world, it would be unthinkable for children 

to be placed in a situation without adult care as growing up without an 

adult caregiver present in the household is never – for children in the 

West – considered to be in a child’s best interests.885 Does this imply that 

children in developed countries are entitled to more protection and that 

their counterparts elsewhere should be left to ‘get by’ as best they can, on 

their own? Is it a case of children in developing countries being considered 

to be more mature, as is often propounded? Would criticising the legality 

of the recognition of child-headed households be seen as a case of Western 

values being imposed on developing countries?

885 Apart from the situation of supervised independent living arrangements, cf chapter 
3, paragraph 3.2.
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The universality of human rights has been a subject of debate for many 

years, with some scholars advocating universal application of these rights 

and others supporting cultural relativism;886 the latter view is based on the 

perception that the concept of human rights is too Western-dominated.887 

Cultural relativism permits the ‘interpretation’ of rights – including 

children’s rights – in any given cultural context, allowing for culturally 

determined views on a child’s position within society, which may lead to 

the violation of a child’s rights.888

As put forward previously, it is the author’s opinion that child-headed 

households should not be regarded as a form of alternative care, a stance 

based on the rights enshrined in the CRC and the ACRWC. Both these treaties 

contain a child’s right to alternative care when he is deprived of adequate 

parental care. Given that children’s rights are categorised as human rights, 

the principle of universality applies to the right to alternative care and in the 

event of a confl ict between cultural tradition and children’s rights, the latter 

should prevail. Children’s rights – as human rights – should be perceived as 

rights to which all children are entitled, rather than simply privileges.889 In 

addition, the CRC proclaims that all the rights set forth in the treaty apply 

equally to all children (Article 2 subsection 1 CRC), whereas the ACRWC 

explicitly states that “any custom, tradition, cultural or religious practice 

that is inconsistent with the rights, duties and obligations contained in the 

present Charter shall to the extent of such inconsistency be discouraged” 

(Article 1 subsection 3 ACRWC). By means of the ratifi cation of both the CRC 

and the ACRWC, States accept the universality of the rights embodied in 

these treaties and should act accordingly.890 

On the basis of the above, the right to alternative care should be regarded 

as a universal right. Providing children in need with alternative care is 

one of the obligations a State has a duty to fulfi l. Irrespective of whether 

children grow up in a developing or in a developed country, they have the 

right to protection and care provided by an adult; any child deprived of 

886 Pollis 2000, p. 9.
887 Shivji 1989, p. 10.
888 Cf chapter 2, paragraph 2.5.2.
889 Ayton-Shenker 1995.
890 Santor Pais, p. 130.
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the care and protection of his biological parents should not be denied this 

right. Despite the fact that the realisation of the CRC may be considered 

to be Western-dominated, the ACRWC was specifi cally drafted for and 

by the African continent.891 Moreover, the ACRWC rules out any confl ict 

between stipulations from the Charter itself and cultural or customary 

practices, having precedence over such practices. Recognition of the right 

to alternative care should therefore be regarded as a conscious choice by 

African governments and not as an obligation imposed by the developed 

world. Thus, even if the CRC may be considered to be a Western oriented 

treaty, through the ratifi cation of the ACRWC, African States are bound to 

honour their obligation towards children without adequate parental care.

The universality of the UN Guidelines is laudable in that they relate to the 

universal right to alternative care and provide suffi  cient leeway for global 

implementation in national rules and regulations. However, it remains 

questionable whether this extends to child-headed households, an issue 

that the author hopes may be partly resolved by means of the proposed 

Commentary on the UN Guidelines.892

6.4 National rules and regulations on alternative 
care and child-headed households

During the many years of colonial rule throughout the African continent, 

the development of children’s rights suff ered enormous damage, 

leaving nations with unjust legal systems in which children’s rights were 

insuffi  ciently recognised and played an insignifi cant role.893 With the end 

of colonialism and with the ratifi cation of the CRC and the ACRWC, the 

recognition of children’s rights – including the right to alternative care – 

gained momentum. During the past decade, the majority of countries have 

carried out extensive legislative reviews, implementing provisions from 

both treaties in a separate Children’s Act or into other national legislation. 

891 Cf chapter 2, paragraph 2.6.
892 Cf paragraph 6.3.4.
893 Cf chapter 5, introduction and paragraph 5.9.1.
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A number of countries have embodied the right to alternative care in their 

constitutions.894

Although the right to alternative care has been underwritten by the 

overriding majority of States, there is considerable disparity between the 

legal provisions of the various countries central to this study. With regard 

to rules and regulations on alternative care, South Africa and Namibia lead 

the fi eld in that they have introduced detailed provisions on various forms 

of alternative care and child-headed households.

National legislation frequently contains discretionary responsibilities, as 

becomes clear from phrases such as ‘may establish’ and ‘may provide’. As 

a result, these provisions are not legally enforceable and States cannot be 

held accountable for failure to ‘establish’ or ‘provide’. The author therefore 

endorses the need for legislation to be formulated in unequivocal terms, 

using modal verbs such as ‘should’ and ‘must’. Only then can permissive 

legislation be prevented and only then can States be called to account for 

non-compliance with the legislation in question.

 States should acknowledge the importance of public support for children’s 

rights and related rules and regulations. In this respect children’s rights 

should not merely be translated into national legislation – often containing 

abstract terms – but also in more accessible guidelines, standards and 

norms, in concrete and familiar expressions. Only when there is public 

support and understanding for the need for adherence to children’s rights 

can full implementation be established.895

 Apart from an adequate legal framework, the implementation of the CRC 

and the ACRWC requires investment of fi nancial and human resources. 

Despite the fact that South African legislation is the most advanced and 

that it is fully in compliance with the CRC and the ACRWC, a chronic shortage 

of social workers jeopardises eff ective and adequate implementation. In 

the year 2009 an estimated 12,500 social workers were employed, whereas 

some 46,000 were required for the alternative care system to function 

894 Cf chapter 5.
895 Kaime 2010, p. 645.
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adequately.896 It may be derived from chapter 5 that the national legislation 

of most countries is to some extent in conformity with the CRC and the 

ACRWC; however, governments have – thus far – failed in their duty to 

suffi  ciently integrate this legislation.

Lack of resources is a frequently heard argument for the implementation 

process failing. The question arises as to whether insuffi  cient resources 

are the source of the problem or whether it is a matter of political priority. 

Although children’s rights – including the right to alternative care – have 

enjoyed more attention in recent years, a certain degree of indiff erence 

remains. This may, for instance, be inferred from the fact that most countries 

simply ignore their obligations with regard to the submission of reports to 

both the CRC Committee and the ACERWC.897

The African Report on Child Wellbeing 2011 (Budgeting for Children), issued 

by the African Child Policy Forum provides an insight into the level of budget 

allocation to sectors concerning and aff ecting children. A substantial 

number of sub-Saharan countries were categorised as allocating “a fair 

amount of available resources for children”, which categorisation is based 

on an assessment of expenditure as a percentage of GDP. Data on budget 

expenditure on social protection – a sector that pre-eminently benefi ts 

children – reveals a diff erent picture: budgets for social protection in sub-

Saharan countries are lowest worldwide. Only 2.8% of the national GDP is 

spent on social protection, whereas this percentage is 11.0 % in North Africa 

and 17.9% in Western Europe.898 On the basis of the latter comparison, it 

may be concluded that the results of the aforementioned categorisation 

are, comparatively speaking, not as positive as one might expect at fi rst 

sight and allocation of suffi  cient resources remains a key issue in need of 

urgent attention.

Notwithstanding the tragic and – at times – horrifi c past of Africa, surely 

the time has come for African governments to shoulder responsibility for 

and accountability to all, including children, who represent the future. The 

perception that African nations have for several generations now been 

896 <http://www.ewn.co.za/articleprog.aspx?id=14698>, accessed on 05/09/2009.
897 Cf chapter 2, paragraphs 2.5.1 and 2.6.1.
898 African Child Policy Forum 2010, pp. 95, 105.
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mollycoddled by the West, in particular by the former colonial powers, is 

undoubtedly a valid one: while acknowledging that a debt of honour towards 

Africa remains and that to some extent the continent is still paralysed by 

the damnosa hereditas of the colonial past, there is a desperate need for 

awareness that the widespread problem of children without adequate 

parental care, as well as related issues, needs suffi  cient resources in order to 

put right what – for decades – has gone wrong. Africa needs a promise and 

a commitment from its leaders and from the international community: to 

eradicate poverty and hunger, to increase the availability of treatment for 

HIV/AIDS and to ensure that children are protected and cared for so that 

they can grow up into balanced and responsible adults.

 In this regard, legal recognition of child-headed households should not 

be employed as a solution: ‘promoting’ children to the role of primary 

caregiver, thereby burdening them with adult responsibilities for which 

they are insuffi  ciently equipped, is a clear and manifest infringement of 

their rights. In a child-headed household, children are expected to act like 

autonomous mini-adults, a perception which society rightly and successfully 

steered away from at the beginning of the twentieth century, but which 

is now apparently deemed acceptable for certain children, i.e. children in 

developing countries.  The erosion of the universality of children’s rights 

equals the erosion of these rights. Professor M. Freeman, founding editor of 

the International Journal of Children’s Rights, has stated: “To accord rights 

is to respect dignity: to deny rights is to cast doubt on humanity and on 

integrity”.899 The world must cease treating children as mini humans with 

mini rights; children are the bearers of absolute rights and it is the duty of 

governments and the international community to respect and fulfi l these 

rights.

899 Freeman 2007b, p. 7.
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6.5 Recommendations

The following recommendations for further actions regarding alternative 

care for children – in particular addressing the issue of child-headed 

households – are based on the fi ndings presented in the previous chapters 

of this study. As indicated in the fi rst chapter, the aim of this research is an 

analysis of the universal right to alternative care in relation to middle- and 

long-term policy. In this respect the author acknowledges that most countries 

in the sub-Sahara encounter seemingly insurmountable obstacles due to a 

lack of suffi  cient resources. However, the previously cited 2011 African Child 

Policy Forum report illustrates that even with limited resources signifi cant 

progress can be and has been made. Furthermore, the author is fully 

cognisant of the fact that improvement cannot be accomplished overnight 

and that implementation of some of these recommendations requires a 

level of social and administrative reform beforehand.

At the risk of being perceived as one of those ‘Westerners about to tell Africa 

how to go about its business’, it is my personal hope that the governments 

of countries confronted with children without parental care for whom 

adequate alternatives are not available (including children belonging to 

child-headed households), UN organisations and those involved in the 

provision of alternative care for children familiarise themselves with the 

contents of these recommendations and take them into consideration.

6.5.1 Keeping parents alive and families together

Before embarking on the subject of alternative care, it should be noted that 

the fi rst priority of society – in conformity with the CRC, ACRWC and the UN 

Guidelines – is to keep parents alive and families together. With poverty 

one of the leading agents for the need for alternative care, governments 

should allocate a budget for social security measures based on a realistic 

percentage of the national GDP in order to alleviate the worst cases of 

poverty; parents resorting to placing their children in alternative care for 

economic reasons, should at all costs be prevented. Social cash transfers, 

children’s grants and the implementation of school support programmes 

– not only consisting of scholastic material, but also through school meals 
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and psychosocial support – are measures which could meet this aim (ut 

infra).

Providing those suff ering from HIV/AIDS and related illnesses with 

adequate treatment is another measure by means of which parents remain 

in a position to care for their children. When parents’ lives are not cut 

short unnecessarily and when they are enabled to provide their children 

with adequate care, the number of children needing alternative care will 

decrease signifi cantly. The fact that the sub-Saharan region will not meet 

the MDGs discussed in paragraph 3.1 of this study, should therefore be 

noted with great concern. As indicated in paragraph 6.2 of this chapter, 

the assessment alone as to whether a child is in need of alternative care, 

requires allocation of both fi nancial and human resources; investment in 

keeping parents alive and families together would in the author’s view be 

a more judicious choice.

When the need for alternative parental care arises, however, suitable and 

suffi  cient care options should be available.

6.5.2 Investment of fi nancial and human resources

 Meeting their obligations deriving from the CRC and the ACRWC requires 

that States allocate suffi  cient budget and resources to sectors concerning 

and aff ecting children.900 In relation to alternative care, governments have 

to acknowledge fi rst and foremost that providing adequate care options for 

children in need of alternative care is of paramount importance to children 

and to society as a whole and that it is vital to make available suffi  cient 

resources. At the First International Conference in Africa on Family Based 

Care for Children, Professor J.E. Doek, keynote speaker, summed up this issue 

succinctly: “The implementation [of the CRC and the ACRWC] requires – to 

put it simply – MONEY and human resources”.901 In this respect it should be 

noted that the combination of political will and resources is a prerequisite 

for successful implementation.902

900 African Child Policy Forum 2010, p. 21.
901 Doek 2009.
902 Arts 2010, p. 10.
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Taking into account the diversity of countries in terms of economics as 

well as issues such as HIV/AIDS and natural and man-made disasters, the 

determination of what is suffi  cient within the context of this study lies 

beyond the bounds of realism. However, according the 2011 African Child 

Policy Forum report, the sub-Saharan region currently ranks bottom in 

budgeting for children (in percentage of GDP).903 If governments were to 

allocate an attainable, fi xed percentage of the national GDP – irrespective 

of the state of a country’s fi nances – for a longer period of time, sustainable 

advancement has a reasonable chance of success. This measure of budget 

allocation includes the designation of a signifi cant part of the fi nancial 

assistance received via international development aid to issues relating to 

children, amongst which the right to alternative care.

A substantial part of these fi nancial resources will have to be allocated 

to the training of professional and kinship caregivers. The scarcity of 

adequately trained staff  (cf the severe shortage of social workers in South 

Africa, paragraph 3.3.2 of this study) forms an insurmountable obstacle 

to implementation of the CRC and the ACRWC. A complicating factor in 

this regard is the brain drain of skilled professionals: recruitment by the 

developed world of doctors, health care workers and social workers from 

Africa should not only be actively discouraged, but curbed and reversed 

as much as possible, with fi nancial incentives made available for skilled 

professionals to return. Africa has in the past experienced – and continues 

to experience – a massive drain of wealth from natural resources; the 

continent should not now be robbed in the same way of skilled and trained 

workers, so desperately needed in order to improve the socio-economic 

situation throughout the continent.

In addition to national budgeting, the global village has a responsibility 

to assist States Parties in realising the implementation of children’s rights 

by means of international cooperation. Although the obligation imposed 

on States is unequivocal, actual cooperation at international level plays a 

minor role in issues concerning children’s rights and further research into 

this topic is suggested.904

903 Cf paragraph 6.4.
904 Arts 2010, p. 24.
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6.5.3 Universal framework for alternative care

 It is of the utmost importance that the need for a universal framework 

containing 11 key elements of alternative care for children be accepted and 

recognised.905 In this framework the minimum requirements for alternative 

care are outlined; given that criteria 1 – 5 are based on both the CRC and the 

ACRWC, governments are accountable for ensuring compliance with these 

requirements. The framework should include the following criteria:

1 A variety of care options should be available.

2 Alternative care should preferably be family-based and institutional 

care should be considered as a measure of last resort.

3 Caregivers should (be enabled to) provide children with an adequate 

standard of living.

4 All care arrangements should be subject to monitoring and review at 

national level.

5 Provisions for national and intercountry adoption should be included in 

legislation on alternative care.

Additional criteria (based on the UN Guidelines and the CRC General 

Comments) to be considered are:

6 Siblings should be enabled to remain together.

7 Care arrangements should be available for emergency care, temporary 

care and long-term care.

8 Available care options should include: kinship care, foster care, 

institutional care and supervised living arrangements.

9 Alternative care should meet the psycho-emotional, social and other 

needs of children and caregivers should be provided with fi nancial 

support and supportive social services by the State.

10 Informal care arrangements should be formalised where possible or 

at least be registered and monitored by competent authorities should 

formalisation not be an option.

11 Every child should, at all times, have a legal guardian.

905 Cf chapter 2, paragraph 2.9.
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6.5.4 Adequate alternative care system

 On the basis of the abovementioned framework, an adequate alternative 

care system should be established. With kinship care being the most 

practised form of alternative care, the traditional role of the extended 

family must be honoured; however, it should not be expected of kinship 

carers to shoulder the (fi nancial) burden alone. This form of care must be 

formalised whenever possible, with kinship carers receiving remuneration 

and the provided care monitored by a governmental body, which also 

off ers assistance other than fi nancial support (such as emotional backup) 

for caregivers. In most countries kinship care is an unpaid responsibility, 

whereas foster caregivers usually receive a grant from the government. 

There is no justifi cation for this discrepancy: the costs incurred by the 

caregiver are the same in all cases and should be compensated on an equal 

level. South Africa leads the way on this issue: both related carers and 

unrelated caregivers are potentially eligible for the Foster Care Grant.

All forms of alternative care, including kinship care, have to meet set 

requirements and national standards for alternative care, as prescribed by 

the UN Guidelines.

To prevent young adults from being ‘forced into’ heavy care duties – in so-

called youth-headed households, whereby a young adult takes over the 

main caregiver responsibility for younger siblings – a minimum age for 

kinship carers must be determined, as with adoption and foster care. The 

minimum age for these forms of care is usually 25 years, a threshold that 

may equally be applied to kinship care, unless a potential caregiver younger 

than 25 – but who is at least 18 years of age – is able to demonstrate his 

ability to provide kinship care at an earlier age.

Foster care is relatively unknown in Africa; however, this form of alternative 

care has been introduced successfully in a number of countries.906 The 

author recommends that governments explicitly acknowledge foster care 

as a form of alternative care and that awareness of this concept of care 

is advanced. In addition, existing foster caregivers should be deployed to 

906 Cf paragraph 3.3.2.
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promote this form of alternative care and to assist in fi nding new foster 

parents. The option of cluster foster care should also be utilised to its full 

extent, allowing for groups of children to be cared for by at least one, but 

never more than two foster caregivers; recruitment of specifi c foster carers 

for this purpose has to be prioritised.

Given that both kinship care and foster care are family-based and that these 

forms of alternative care – when formalised and carried out according to set 

standards – are in essence very similar in character, the author proposes that 

kinship care and foster care be integrated under the common denominator 

‘family-based alternative care’.

Institutional care should be made available in a family-like setting where 

care is provided by a full-time housemother or a couple, who receive 

training and support.

6.5.5 Ratifi cation of the 1993 Hague Convention

 Owing to the fact that adoption is excluded as a form of alternative care in 

the UN Guidelines, it is essential that governments ratify the 1993 Hague 

Convention and implement the provisions of this convention in an eff ort 

to bring illegal intercountry adoption practices to a halt. The adoption of a 

child to another country should only be considered when this is in a child’s 

best interests and when no other care options are available for the child in 

question.

6.5.6 Monitoring and accountability

 Although Member States of the CRC and the ACRWC are monitored by the 

CRC Committee and the ACERWC respectively, these Committees have no 

eff ective measures at their disposal to enforce observance of these treaties. 

Notwithstanding this, governments are under obligation to implement 

the CRC and the ACRWC, an obligation which involves monitoring both at 

national and international level.
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In the fi rst place, national governments should raise awareness about 

children’s rights among local authorities, as well as in the community. In 

addition, education in children’s rights – both for children and adults – 

will lead to an increase in awareness of this subject. Suffi  cient awareness 

and recognition of the importance of the observance of children’s rights 

are basic requirements for the successful implementation of a monitoring 

system.

In order to meet the obligations with regard to the provision of alternative 

care, implementation of the criteria of the proposed legal framework 

(derived from both the CRC and the ACRWC) is essential. One of the key 

elements of an adequate alternative care system is a fully functional 

monitoring and review mechanism at national level; monitoring should be 

carried out by independent national bodies.

Children – like adults – have “the right to an eff ective remedy by the 

competent national tribunals for acts violating the fundamental rights 

granted him by the constitution or by law”.907 To this end, awareness of 

and education in children’s rights are important, as previously stated. 

Besides these two aspects, children should be enabled to communicate 

with a competent body or authority where they can lodge an offi  cial 

complaint concerning infringements of their rights. This should be possible 

at national level – for instance through the appointment of a national 

Children’s Ombudsman and/or a Children’s Rights Commissioner – as 

well as at international level, with the CRC Committee or the ACERWC. The 

ACRWC already contains provisions for individual communication with 

the ACERWC, while the proposed third Optional Protocol to the CRC with 

regard to a complaints mechanism will grant children access to the CRC 

Committee.

6.5.7 Universal defi nition of child-headed households

 Recognition of a universal defi nition of child-headed households is 

essential so that all children who – by necessity – have taken on the role of 

primary caregiver, including children living with an incapacitated parent, 

907 Article 8 Universal Declaration of Human Rights, 1948.
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are categorised as this form of household. By the same token, acceptance of 

a global defi nition is vital for purposes of research and in order to provide 

solutions for the deplorable situation of a category of profoundly vulnerable 

children. This study has shown that acceptance of the following universal 

defi nition of child-headed households is advisable:

 “A household, consisting of one or more members, in which the role 

of principal caregiver has by necessity been taken over by a child 

under the age of 18.”

6.5.8 Prevention of the emergence of child-headed 

households

 Interventions to avoid the emergence of child-headed households should 

be at the forefront of policies relating to alternative care for children.

Rules and regulations aimed at legal recognition of child-headed households 

in order to provide children access to social security and other necessities 

may be considered as an interim measure for a maximum period of three 

to fi ve years, allowing governments to improve their care system in a drive 

to comply with the proposed framework for alternative care as well as 

with the UN Guidelines. However, the unconditional legal recognition of 

child-headed households should be avoided at all times as child-headed 

households should not form an integral part of countries’ alternative care 

mechanisms.

Home-based care programmes should be available for households in which 

the parent or primary caregiver is suff ering from HIV/AIDS. Bringing these 

households into a care system at an early stage, allows for the provision of 

assistance that the family requires at that point in time, as well as for the 

timely planning of the period to follow. The latter should include clarifi cation 

of inheritance rights, the appointment of a legal guardian and acquisition 

of birth certifi cates and other formal documents. When it becomes clear 

that parents are terminally ill, drawing up a will is a measure which can 

prevent a void where the law does not provide (suffi  cient) safeguards.908 

908 Sloth-Nielsen 2004, p. 26.
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In the following States, mothers and other primary caregivers have made 

arrangements with potential guardians, to take over the care for their 

children in the event that they become incapable of doing so:909

• Ethiopia: 46.2%

• Namibia: 48.9%

• Rwanda: 19.4%

• Swaziland: 27.2%

• Uganda: 28.2%.

When a contingency plan has been drawn up and suitable arrangements 

have been made while parents are still alive, a – comparatively – smooth 

transfer of children from parental care into alternative care is likely to take 

place, contributing to the prevention of the establishment of child-headed 

households.

6.5.9 Commentary on the UN Guidelines and General 

Comment on Alternative Care for Children

 For the purposes of universal and adequate implementation of the UN 

Guidelines, it is essential that a Commentary be issued. First and foremost, 

this document should contain explanatory principles that enable States to 

harmonise national rules and regulations with the UN Guidelines. Secondly, 

a Commentary should provide for limitations relating to Paragraph 37 on 

child-headed households: rules and regulations legally recognising this 

type of household should be an interim measure and they must be subject 

to a cut-off  date, giving States a set period of time in which a proper 

alternative care system in line with the UN Guidelines is to be established. 

Finally, the Commentary should indicate that both kinship care and foster 

care should allow for siblings to remain together and to be cared for in the 

same household.

 A number of issues concerning alternative care are not covered by the UN 

Guidelines, for instance, responsibility for the provision of fi nancial and 

human resources and how to enforce the right to alternative care. The 

909 UNICEF 2009a, pp. 19, 20.



Chapter 6276

author therefore suggests that the CRC Committee considers issuing a 

General Comment on the subjects of alternative care (Article 20 CRC) and 

adoption (Article 21 CRC). This General Comment should focus on family–

based forms of alternative care, both formal and informal, in particular 

kinship care and foster care. The issue of child-headed households should 

also be included in this General Comment.

6.5.10  Further research

Carrying out this study has revealed the paucity of data and information 

on the subjects of alternative care for children in general and child-headed 

households in particular. In comparison to – for instance – institutional 

care, reliable and extensive empirical research into the subject of child-

headed households has yet to be undertaken, as suffi  cient and adequate 

data are urgently required. In this regard, it is essential that children’s 

experiences are given a central role: children should be the primary research 

goal and they should be actively involved in the setting up and carrying out 

of this research. Experiences of young people who have acted as heads of 

households in the past should also be included.

The feasibility of temporary legislation for the protection of existing child-

headed households, as proposed in this chapter, is a subject equally worthy 

of research.

In this study the level of integration of the right to alternative care in national 

legislation has been analysed. However, this analysis is primarily based on 

desk research and the practical side of the implementation process (i.e. to 

what extent are children’s living circumstances in compliance with the CRC 

and the ACRWC?) does not form part of this study. In order to measure the 

implementation of the right to alternative care, empirical research on this 

issue is vital.

Last but by no means least: the implications of the obligation of the 

international community in relation to the realisation of children’s rights 

(international cooperation), derived from Article 4 CRC, is of paramount 

importance in further research.
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Appendix I

 Convention on the Rights of the Child

Adopted and opened for signature, ratifi cation and accession by General Assembly 

resolution 44/25 of 20 November 1989

entry into force 2 September 1990, in accordance with article 49

Preamble

The States Parties to the present Convention,

Considering that, in accordance with the principles proclaimed in the Charter of the 

United Nations, recognition of the inherent dignity and of the equal and inalienable 

rights of all members of the human family is the foundation of freedom, justice and 

peace in the world,

Bearing in mind that the peoples of the United Nations have, in the Charter, 

reaffi  rmed their faith in fundamental human rights and in the dignity and worth 

of the human person, and have determined to promote social progress and better 

standards of life in larger freedom,

Recognizing that the United Nations has, in the Universal Declaration of Human 

Rights and in the International Covenants on Human Rights, proclaimed and agreed 

that everyone is entitled to all the rights and freedoms set forth therein, without 

distinction of any kind, such as race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status,

Recalling that, in the Universal Declaration of Human Rights, the United Nations 

has proclaimed that childhood is entitled to special care and assistance,

Convinced that the family, as the fundamental group of society and the natural 

environment for the growth and well-being of all its members and particularly 

children, should be aff orded the necessary protection and assistance so that it can 

fully assume its responsibilities within the community,
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Recognizing that the child, for the full and harmonious development of his or her 

personality, should grow up in a family environment, in an atmosphere of happiness, 

love and understanding,

Considering that the child should be fully prepared to live an individual life in 

society, and brought up in the spirit of the ideals proclaimed in the Charter of the 

United Nations, and in particular in the spirit of peace, dignity, tolerance, freedom, 

equality and solidarity,

Bearing in mind that the need to extend particular care to the child has been stated 

in the Geneva Declaration of the Rights of the Child of 1924 and in the Declaration 

of the Rights of the Child adopted by the General Assembly on 20 November 1959 

and recognized in the Universal Declaration of Human Rights, in the International 

Covenant on Civil and Political Rights (in particular in articles 23 and 24), in the 

International Covenant on Economic, Social and Cultural Rights (in particular in 

article 10) and in the statutes and relevant instruments of specialized agencies and 

international organizations concerned with the welfare of children,

Bearing in mind that, as indicated in the Declaration of the Rights of the Child, “the 

child, by reason of his physical and mental immaturity, needs special safeguards 

and care, including appropriate legal protection, before as well as after birth”,

Recalling the provisions of the Declaration on Social and Legal Principles relating to 

the Protection and Welfare of Children, with Special Reference to Foster Placement 

and Adoption Nationally and Internationally; the United Nations Standard 

Minimum Rules for the Administration of Juvenile Justice

(The Beijing Rules); and the Declaration on the Protection of Women and Children in 

Emergency and Armed Confl ict, Recognizing that, in all countries in the world, there 

are children living in exceptionally diffi  cult conditions, and that such children need 

special consideration,

Taking due account of the importance of the traditions and cultural values of each 

people for the protection and harmonious development of the child, Recognizing 

the importance of international cooperation for improving the living conditions of 

children in every country, in particular in the developing countries,
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Have agreed as follows:

PART I

Article 1

For the purposes of the present Convention, a child means every human being below 

the age of eighteen years unless under the law applicable to the child, majority is 

attained earlier.

Article 2

1. States Parties shall respect and ensure the rights set forth in the present 

Convention to each child within their jurisdiction without discrimination of any 

kind, irrespective of the child’s or his or her parent’s or legal guardian’s race, colour, 

sex, language, religion, political or other opinion, national, ethnic or social origin, 

property, disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is 

protected against all forms of discrimination or punishment on the basis of the 

status, activities, expressed opinions, or beliefs of the child’s parents, legal guardians, 

or family members.

Article 3

1. In all actions concerning children, whether undertaken by public or private 

social welfare institutions, courts of law, administrative authorities or legislative 

bodies, the best interests of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is 

necessary for his or her well-being, taking into account the rights and duties of his or 

her parents, legal guardians, or other individuals legally responsible for him or her, 

and, to this end, shall take all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and facilities responsible 

for the care or protection of children shall conform with the standards established 

by competent authorities, particularly in the areas of safety, health, in the number 

and suitability of their staff , as well as competent supervision.

Article 4

States Parties shall undertake all appropriate legislative, administrative, and 

other measures for the implementation of the rights recognized in the present 
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Convention. With regard to economic, social and cultural rights, States Parties shall 

undertake such measures to the maximum extent of their available resources and, 

where needed, within the framework of international co-operation.

Article 5

States Parties shall respect the responsibilities, rights and duties of parents or, where 

applicable, the members of the extended family or community as provided for by 

local custom, legal guardians or other persons legally responsible for the child, to 

provide, in a manner consistent with the evolving capacities of the child, appropriate 

direction and guidance in the exercise by the child of the rights recognized in the 

present Convention.

Article 6

1. States Parties recognize that every child has the inherent right to life. 2. States 

Parties shall ensure to the maximum extent possible the survival and development 

of the child.

Article 7

1. The child shall be registered immediately after birth and shall have the right 

from birth to a name, the right to acquire a nationality and. as far as possible, the 

right to know and be cared for by his or her parents.

2. States Parties shall ensure the implementation of these rights in accordance 

with their national law and their obligations under the relevant international 

instruments in this fi eld, in particular where the child would otherwise be 

stateless.

Article 8

1. States Parties undertake to respect the right of the child to preserve his or her 

identity, including nationality, name and family relations as recognized by law 

without unlawful interference.

2. Where a child is illegally deprived of some or all of the elements of his or her 

identity, States Parties shall provide appropriate assistance and protection, with a 

view to re-establishing speedily his or her identity.



Appendix I308

Article 9

1. States Parties shall ensure that a child shall not be separated from his or her 

parents against their will, except when competent authorities subject to judicial 

review determine, in accordance with applicable law and procedures, that such 

separation is necessary for the best interests of the child. Such determination may 

be necessary in a particular case such as one involving abuse or neglect of the child 

by the parents, or one where the parents are living separately and a decision must 

be made as to the child’s place of residence.

2. In any proceedings pursuant to paragraph 1 of the present article, all interested 

parties shall be given an opportunity to participate in the proceedings and make 

their views known.

3. States Parties shall respect the right of the child who is separated from one or 

both parents to maintain personal relations and direct contact with both parents 

on a regular basis, except if it is contrary to the child’s best interests.

4. Where such separation results from any action initiated by a State Party, such as 

the detention, imprisonment, exile, deportation or death (including death arising 

from any cause while the person is in the custody of the State) of one or both parents 

or of the child, that State Party shall, upon request, provide the parents, the child 

or, if appropriate, another member of the family with the essential information 

concerning the whereabouts of the absent member(s) of the family unless the 

provision of the information would be detrimental to the well-being of the child. 

States Parties shall further ensure that the submission of such a request shall of 

itself entail no adverse consequences for the person(s) concerned.

Article 10

1. In accordance with the obligation of States Parties under article 9, paragraph 

1, applications by a child or his or her parents to enter or leave a State Party for the 

purpose of family reunifi cation shall be dealt with by States Parties in a positive, 

humane and expeditious manner. States Parties shall further ensure that the 

submission of such a request shall entail no adverse consequences for the applicants 

and for the members of their family.

2. A child whose parents reside in diff erent States shall have the right to maintain 

on a regular basis, save in exceptional circumstances personal relations and direct 

contacts with both parents. Towards that end and in accordance with the obligation 

of States Parties under article 9, paragraph 1, States Parties shall respect the right 

of the child and his or her parents to leave any country, including their own, and 
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to enter their own country. The right to leave any country shall be subject only to 

such restrictions as are prescribed by law and which are necessary to protect the 

national security, public order (ordre public), public health or morals or the rights 

and freedoms of others and are consistent with the other rights recognized in the 

present Convention.

Article 11

1. States Parties shall take measures to combat the illicit transfer and non-return 

of children abroad.

2. To this end, States Parties shall promote the conclusion of bilateral or multilateral 

agreements or accession to existing agreements.

Article 12

1. States Parties shall assure to the child who is capable of forming his or her own 

views the right to express those views freely in all matters aff ecting the child, the 

views of the child being given due weight in accordance with the age and maturity 

of the child.

2. For this purpose, the child shall in particular be provided the opportunity to 

be heard in any judicial and administrative proceedings aff ecting the child, either 

directly, or through a representative or an appropriate body, in a manner consistent 

with the procedural rules of national law.

Article 13

1. The child shall have the right to freedom of expression; this right shall include 

freedom to seek, receive and impart information and ideas of all kinds, regardless of 

frontiers, either orally, in writing or in print, in the form of art, or through any other 

media of the child’s choice.

2. The exercise of this right may be subject to certain restrictions, but these shall 

only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others; or

(b) For the protection of national security or of public order (ordre public), or of 

public health or morals.

Article 14

1. States Parties shall respect the right of the child to freedom of thought, 

conscience and religion.
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2. States Parties shall respect the rights and duties of the parents and, when 

applicable, legal guardians, to provide direction to the child in the exercise of his or 

her right in a manner consistent with the evolving capacities of the child.

3. Freedom to manifest one’s religion or beliefs may be subject only to such 

limitations as are prescribed by law and are necessary to protect public safety, order, 

health or morals, or the fundamental rights and freedoms of others.

Article 15

1. States Parties recognize the rights of the child to freedom of association and to 

freedom of peaceful assembly.

2. No restrictions may be placed on the exercise of these rights other than those 

imposed in conformity with the law and which are necessary in a democratic society 

in the interests of national security or public safety, public order (ordre public), the 

protection of public health or morals or the protection of the rights and freedoms of 

others.

Article 16

1. No child shall be subjected to arbitrary or unlawful interference with his or 

her privacy, family, home or correspondence, nor to unlawful attacks on his or her 

honour and reputation.

2. The child has the right to the protection of the law against such interference or 

attacks.

Article 17

States Parties recognize the important function performed by the mass media and 

shall ensure that the child has access to information and material from a diversity 

of national and international sources, especially those aimed at the promotion of 

his or her social, spiritual and moral well-being and physical and mental health.

To this end, States Parties shall:

(a) Encourage the mass media to disseminate information and material of social 

and cultural benefi t to the child and in accordance with the spirit of article 29;

(b) Encourage international co-operation in the production, exchange and 

dissemination of such information and material from a diversity of cultural, 

national and international sources;

(c) Encourage the production and dissemination of children’s books;
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(d) Encourage the mass media to have particular regard to the linguistic needs of 

the child who belongs to a minority group or who is indigenous;

(e) Encourage the development of appropriate guidelines for the protection of the 

child from information and material injurious to his or her well-being, bearing in 

mind the provisions of articles 13 and 18.

Article 18

1. States Parties shall use their best eff orts to ensure recognition of the principle 

that both parents have common responsibilities for the upbringing and development 

of the child. Parents or, as the case may be, legal guardians, have the primary 

responsibility for the upbringing and development of the child. The best interests of 

the child will be their basic concern.

2. For the purpose of guaranteeing and promoting the rights set forth in the 

present Convention, States Parties shall render appropriate assistance to parents 

and legal guardians in the performance of their child-rearing responsibilities and 

shall ensure the development of institutions, facilities and services for the care of 

children.

3. States Parties shall take all appropriate measures to ensure that children of 

working parents have the right to benefi t from child-care services and facilities for 

which they are eligible.

Article 19

1. States Parties shall take all appropriate legislative, administrative, social and 

educational measures to protect the child from all forms of physical or mental 

violence, injury or abuse, neglect or negligent treatment, maltreatment or 

exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) 

or any other person who has the care of the child.

2. Such protective measures should, as appropriate, include eff ective procedures for 

the establishment of social programmes to provide necessary support for the child 

and for those who have the care of the child, as well as for other forms of prevention 

and for identifi cation, reporting, referral, investigation, treatment and follow-up 

of instances of child maltreatment described heretofore, and, as appropriate, for 

judicial involvement.
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Article 20

1. A child temporarily or permanently deprived of his or her family environment, 

or in whose own best interests cannot be allowed to remain in that environment, 

shall be entitled to special protection and assistance provided by the State.

2. States Parties shall in accordance with their national laws ensure alternative 

care for such a child.

3. Such care could include, inter alia, foster placement, kafalah of Islamic law, 

adoption or if necessary placement in suitable institutions for the care of children. 

When considering solutions, due regard shall be paid to the desirability of continuity 

in a child’s upbringing and to the child’s ethnic, religious, cultural and linguistic 

background.

Article 21

States Parties that recognize and/or permit the system of adoption shall ensure that 

the best interests of the child shall be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent authorities 

who determine, in accordance with applicable law and procedures and on the basis 

of all pertinent and reliable information, that the adoption is permissible in view 

of the child’s status concerning parents, relatives and legal guardians and that, if 

required, the persons concerned have given their informed consent to the adoption 

on the basis of such counselling as may be necessary;

(b) Recognize that inter-country adoption may be considered as an alternative 

means of child’s care, if the child cannot be placed in a foster or an adoptive family 

or cannot in any suitable manner be cared for in the child’s country of origin;

(c) Ensure that the child concerned by inter-country adoption enjoys safeguards 

and standards equivalent to those existing in the case of national adoption;

(d) Take all appropriate measures to ensure that, in inter-country adoption, the 

placement does not result in improper fi nancial gain for those involved in it;

(e) Promote, where appropriate, the objectives of the present article by concluding 

bilateral or multilateral arrangements or agreements, and endeavour, within this 

framework, to ensure that the placement of the child in another country is carried 

out by competent authorities or organs.

Article 22

1. States Parties shall take appropriate measures to ensure that a child who is 

seeking refugee status or who is considered a refugee in accordance with applicable 
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international or domestic law and procedures shall, whether unaccompanied or 

accompanied by his or her parents or by any other person, receive appropriate 

protection and humanitarian assistance in the enjoyment of applicable rights 

set forth in the present Convention and in other international human rights or 

humanitarian instruments to which the said States are Parties.

2. For this purpose, States Parties shall provide, as they consider appropriate, 

co-operation in any eff orts by the United Nations and other competent 

intergovernmental organizations or nongovernmental organizations co-operating 

with the United Nations to protect and assist such a child and to trace the parents 

or other members of the family of any refugee child in order to obtain information 

necessary for reunifi cation with his or her family. In cases where no parents or 

other members of the family can be found, the child shall be accorded the same 

protection as any other child permanently or temporarily deprived of his or her 

family environment for any reason , as set forth in the present Convention.

Article 23

1. States Parties recognize that a mentally or physically disabled child should enjoy 

a full and decent life, in conditions which ensure dignity, promote self-reliance and 

facilitate the child’s active participation in the community.

2. States Parties recognize the right of the disabled child to special care and shall 

encourage and ensure the extension, subject to available resources, to the eligible 

child and those responsible for his or her care, of assistance for which application is 

made and which is appropriate to the child’s condition and to the circumstances of 

the parents or others caring for the child.

3. Recognizing the special needs of a disabled child, assistance extended in 

accordance with paragraph 2 of the present article shall be provided free of charge, 

whenever possible, taking into account the fi nancial resources of the parents 

or others caring for the child, and shall be designed to ensure that the disabled 

child has eff ective access to and receives education, training, health care services, 

rehabilitation services, preparation for employment and recreation opportunities in 

a manner conducive to the child’s achieving the fullest possible social integration and 

individual development, including his or her cultural and spiritual development.

4. States Parties shall promote, in the spirit of international cooperation, the 

exchange of appropriate information in the fi eld of preventive health care and of 

medical, psychological and functional treatment of disabled children, including 

dissemination of and access to information concerning methods of rehabilitation, 
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education and vocational services, with the aim of enabling States Parties to 

improve their capabilities and skills and to widen their experience in these areas. In 

this regard, particular account shall be taken of the needs of developing countries.

Article 24

1. States Parties recognize the right of the child to the enjoyment of the highest 

attainable standard of health and to facilities for the treatment of illness and 

rehabilitation of health. States Parties shall strive to ensure that no child is deprived 

of his or her right of access to such health care services.

2. States Parties shall pursue full implementation of this right and, in particular, 

shall take appropriate measures:

(a) To diminish infant and child mortality;

(b) To ensure the provision of necessary medical assistance and health care to all 

children with emphasis on the development of primary health care;

(c) To combat disease and malnutrition, including within the framework of primary 

health care, through, inter alia, the application of readily available technology and 

through the provision of adequate nutritious foods and clean drinking-water, 

taking into consideration the dangers and risks of environmental pollution;

(d) To ensure appropriate pre-natal and post-natal health care for mothers;

(e) To ensure that all segments of society, in particular parents and children, are 

informed, have access to education and are supported in the use of basic knowledge 

of child health and nutrition, the advantages of breastfeeding, hygiene and 

environmental sanitation and the prevention of accidents;

(f) To develop preventive health care, guidance for parents and family planning 

education and services.

3. States Parties shall take all eff ective and appropriate measures with a view to 

abolishing traditional practices prejudicial to the health of children.

4. States Parties undertake to promote and encourage international co-operation 

with a view to achieving progressively the full realization of the right recognized in 

the present article. In this regard, particular account shall be taken of the needs of 

developing countries.

Article 25

States Parties recognize the right of a child who has been placed by the competent 

authorities for the purposes of care, protection or treatment of his or her physical 
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or mental health, to a periodic review of the treatment provided to the child and all 

other circumstances relevant to his or her placement.

Article 26

1. States Parties shall recognize for every child the right to benefi t from social 

security, including social insurance, and shall take the necessary measures to 

achieve the full realization of this right in accordance with their national law.

2. The benefi ts should, where appropriate, be granted, taking into account the 

resources and the circumstances of the child and persons having responsibility 

for the maintenance of the child, as well as any other consideration relevant to an 

application for benefi ts made by or on behalf of the child.

Article 27

1. States Parties recognize the right of every child to a standard of living adequate 

for the child’s physical, mental, spiritual, moral and social development.

2. The parent(s) or others responsible for the child have the primary responsibility 

to secure, within their abilities and fi nancial capacities, the conditions of living 

necessary for the child’s development.

3. States Parties, in accordance with national conditions and within their means, 

shall take appropriate measures to assist parents and others responsible for the 

child to implement this right and shall in case of need provide material assistance 

and support programmes, particularly with regard to nutrition, clothing and 

housing.

4. States Parties shall take all appropriate measures to secure the recovery of 

maintenance for the child from the parents or other persons having fi nancial 

responsibility for the child, both within the State Party and from abroad. In 

particular, where the person having fi nancial responsibility for the child lives in 

a State diff erent from that of the child, States Parties shall promote the accession 

to international agreements or the conclusion of such agreements, as well as the 

making of other appropriate arrangements.

Article 28

1. States Parties recognize the right of the child to education, and with a view to 

achieving this right progressively and on the basis of equal opportunity, they shall, 

in particular:
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(a) Make primary education compulsory and available free to all;

(b) Encourage the development of diff erent forms of secondary education, including 

general and vocational education, make them available and accessible to every 

child, and take appropriate measures such as the introduction of free education 

and off ering fi nancial assistance in case of need;

(c) Make higher education accessible to all on the basis of capacity by every 

appropriate means;

(d) Make educational and vocational information and guidance available and 

accessible to all children;

(e) Take measures to encourage regular attendance at schools and the reduction of 

drop-out rates.

2. States Parties shall take all appropriate measures to ensure that school discipline 

is administered in a manner consistent with the child’s human dignity and in 

conformity with the present Convention.

3. States Parties shall promote and encourage international cooperation in matters 

relating to education, in particular with a view to contributing to the elimination 

of ignorance and illiteracy throughout the world and facilitating access to scientifi c 

and technical knowledge and modern teaching methods. In this regard, particular 

account shall be taken of the needs of developing countries.

Article 29

1. States Parties agree that the education of the child shall be directed to:

(a) The development of the child’s personality, talents and mental and physical 

abilities to their fullest potential;

(b) The development of respect for human rights and fundamental freedoms, and 

for the principles enshrined in the Charter of the United Nations;

(c) The development of respect for the child’s parents, his or her own cultural 

identity, language and values, for the national values of the country in which the 

child is living, the country from which he or she may originate, and for civilizations 

diff erent from his or her own;

(d) The preparation of the child for responsible life in a free society, in the spirit 

of understanding, peace, tolerance, equality of sexes, and friendship among all 

peoples, ethnic, national and religious groups and persons of indigenous origin;

(e) The development of respect for the natural environment.

2. No part of the present article or article 28 shall be construed so as to interfere 

with the liberty of individuals and bodies to establish and direct educational 
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institutions, subject always to the observance of the principle set forth in paragraph 

1 of the present article and to the requirements that the education given in such 

institutions shall conform to such minimum standards as may be laid down by the 

State.

Article 30

In those States in which ethnic, religious or linguistic minorities or persons of 

indigenous origin exist, a child belonging to such a minority or who is indigenous 

shall not be denied the right, in community with other members of his or her group, 

to enjoy his or her own culture, to profess and practise his or her own religion, or to 

use his or her own language.

Article 31

1. States Parties recognize the right of the child to rest and leisure, to engage in 

play and recreational activities appropriate to the age of the child and to participate 

freely in cultural life and the arts.

2. States Parties shall respect and promote the right of the child to participate fully 

in cultural and artistic life and shall encourage the provision of appropriate and 

equal opportunities for cultural, artistic, recreational and leisure activity.

Article 32

1. States Parties recognize the right of the child to be protected from economic 

exploitation and from performing any work that is likely to be hazardous or to 

interfere with the child’s education, or to be harmful to the child’s health or physical, 

mental, spiritual, moral or social development.

2. States Parties shall take legislative, administrative, social and educational 

measures to ensure the implementation of the present article. To this end, and 

having regard to the relevant provisions of other international instruments, States 

Parties shall in particular:

(a) Provide for a minimum age or minimum ages for admission to employment;

(b) Provide for appropriate regulation of the hours and conditions of employment;

(c) Provide for appropriate penalties or other sanctions to ensure the eff ective 

enforcement of the present article.
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Article 33

States Parties shall take all appropriate measures, including legislative, 

administrative, social and educational measures, to protect children from the 

illicit use of narcotic drugs and psychotropic substances as defi ned in the relevant 

international treaties, and to prevent the use of children in the illicit production 

and traffi  cking of such substances.

Article 34

States Parties undertake to protect the child from all forms of sexual exploitation 

and sexual abuse. For these purposes, States Parties shall in particular take all 

appropriate national, bilateral and multilateral measures to prevent:

(a) The inducement or coercion of a child to engage in any unlawful sexual 

activity;

(b) The exploitative use of children in prostitution or other unlawful sexual 

practices;

(c) The exploitative use of children in pornographic performances and materials.

Article 35

States Parties shall take all appropriate national, bilateral and multilateral measures 

to prevent the abduction of, the sale of or traffi  c in children for any purpose or in any 

form.

Article 36

States Parties shall protect the child against all other forms of exploitation prejudicial 

to any aspects of the child’s welfare.

Article 37

States Parties shall ensure that:

(a) No child shall be subjected to torture or other cruel, inhuman or degrading 

treatment or punishment. Neither capital punishment nor life imprisonment 

without possibility of release shall be imposed for off ences committed by persons 

below eighteen years of age;

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, 

detention or imprisonment of a child shall be in conformity with the law and shall 

be used only as a measure of last resort and for the shortest appropriate period of 

time;
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(c) Every child deprived of liberty shall be treated with humanity and respect for the 

inherent dignity of the human person, and in a manner which takes into account 

the needs of persons of his or her age. In particular, every child deprived of liberty 

shall be separated from adults unless it is considered in the child’s best interest not 

to do so and shall have the right to maintain contact with his or her family through 

correspondence and visits, save in exceptional circumstances;

(d) Every child deprived of his or her liberty shall have the right to prompt access to 

legal and other appropriate assistance, as well as the right to challenge the legality of 

the deprivation of his or her liberty before a court or other competent, independent 

and impartial authority, and to a prompt decision on any such action.

Article 38

1. States Parties undertake to respect and to ensure respect for rules of international 

humanitarian law applicable to them in armed confl icts which are relevant to the 

child.

2. States Parties shall take all feasible measures to ensure that persons who have 

not attained the age of fi fteen years do not take a direct part in hostilities.

3. States Parties shall refrain from recruiting any person who has not attained the 

age of fi fteen years into their armed forces. In recruiting among those persons who 

have attained the age of fi fteen years but who have not attained the age of eighteen 

years, States Parties shall endeavour to give priority to those who are oldest.

4. In accordance with their obligations under international humanitarian law 

to protect the civilian population in armed confl icts, States Parties shall take all 

feasible measures to ensure protection and care of children who are aff ected by an 

armed confl ict.

Article 39

States Parties shall take all appropriate measures to promote physical and 

psychological recovery and social reintegration of a child victim of: any form 

of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman 

or degrading treatment or punishment; or armed confl icts. Such recovery and 

reintegration shall take place in an environment which fosters the health, self-

respect and dignity of the child.
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Article 40

1. States Parties recognize the right of every child alleged as, accused of, or 

recognized as having infringed the penal law to be treated in a manner consistent 

with the promotion of the child’s sense of dignity and worth, which reinforces the 

child’s respect for the human rights and fundamental freedoms of others and 

which takes into account the child’s age and the desirability of promoting the child’s 

reintegration and the child’s assuming a constructive role in society.

2. To this end, and having regard to the relevant provisions of international 

instruments, States Parties shall, in particular, ensure that:

(a) No child shall be alleged as, be accused of, or recognized as having infringed the 

penal law by reason of acts or omissions that were not prohibited by national or 

international law at the time they were committed;

(b) Every child alleged as or accused of having infringed the penal law has at least 

the following guarantees:

(i) To be presumed innocent until proven guilty according to law;

(ii) To be informed promptly and directly of the charges against him or her, and, if 

appropriate, through his or her parents or legal guardians, and to have legal or other 

appropriate assistance in the preparation and presentation of his or her defence;

(iii) To have the matter determined without delay by a competent, independent 

and impartial authority or judicial body in a fair hearing according to law, in the 

presence of legal or other appropriate assistance and, unless it is considered not to 

be in the best interest of the child, in particular, taking into account his or her age or 

situation, his or her parents or legal guardians;

(iv) Not to be compelled to give testimony or to confess guilt; to examine or have 

examined adverse witnesses and to obtain the participation and examination of 

witnesses on his or her behalf under conditions of equality;

(v) If considered to have infringed the penal law, to have this decision and any 

measures imposed in consequence thereof reviewed by a higher competent, 

independent and impartial authority or judicial body according to law;

(vi) To have the free assistance of an interpreter if the child cannot understand or 

speak the language used;

(vii) To have his or her privacy fully respected at all stages of the proceedings.

3. States Parties shall seek to promote the establishment of laws, procedures, 

authorities and institutions specifi cally applicable to children alleged as, accused 

of, or recognized as having infringed the penal law, and, in particular:
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(a) The establishment of a minimum age below which children shall be presumed 

not to have the capacity to infringe the penal law;

(b) Whenever appropriate and desirable, measures for dealing with such children 

without resorting to judicial proceedings, providing that human rights and legal 

safeguards are fully respected.

4. A variety of dispositions, such as care, guidance and supervision orders; 

counselling; probation; foster care; education and vocational training programmes 

and other alternatives to institutional care shall be available to ensure that children 

are dealt with in a manner appropriate to their well-being and proportionate both 

to their circumstances and the off ence.

Article 41

Nothing in the present Convention shall aff ect any provisions which are more 

conducive to the realization of the rights of the child and which may be contained 

in:

(a) The law of a State party; or

(b) International law in force for that State.

PART II

Article 42

States Parties undertake to make the principles and provisions of the Convention 

widely known, by appropriate and active means, to adults and children alike.

Article 43

1. For the purpose of examining the progress made by States Parties in achieving 

the realization of the obligations undertaken in the present Convention, there shall 

be established a Committee on the Rights of the Child, which shall carry out the 

functions hereinafter provided.

2. The Committee shall consist of ten experts of high moral standing and recognized 

competence in the fi eld covered by this Convention. The members of the Committee 

shall be elected by States Parties from among their nationals and shall serve in their 

personal capacity, consideration being given to equitable geographical distribution, 

as well as to the principal legal systems.
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3. The members of the Committee shall be elected by secret ballot from a list of 

persons nominated by States Parties. Each State Party may nominate one person 

from among its own nationals.

4. The initial election to the Committee shall be held no later than six months after 

the date of the entry into force of the present Convention and thereafter every second 

year. At least four months before the date of each election, the Secretary-General of 

the United Nations shall address a letter to States Parties inviting them to submit 

their nominations within two months. The Secretary-General shall subsequently 

prepare a list in alphabetical order of all persons thus nominated, indicating States 

Parties which have nominated them, and shall submit it to the States Parties to the 

present Convention.

5. The elections shall be held at meetings of States Parties convened by the 

Secretary-General at United Nations Headquarters. At those meetings, for which 

two thirds of States Parties shall constitute a quorum, the persons elected to the 

Committee shall be those who obtain the largest number of votes and an absolute 

majority of the votes of the representatives of States Parties present and voting.

6. The members of the Committee shall be elected for a term of four years. They 

shall be eligible for re-election if renominated. The term of fi ve of the members 

elected at the fi rst election shall expire at the end of two years; immediately after 

the fi rst election, the names of these fi ve members shall be chosen by lot by the 

Chairman of the meeting.

7. If a member of the Committee dies or resigns or declares that for any other cause 

he or she can no longer perform the duties of the Committee, the State Party which 

nominated the member shall appoint another expert from among its nationals to 

serve for the remainder of the term, subject to the approval of the Committee.

8. The Committee shall establish its own rules of procedure.

9. The Committee shall elect its offi  cers for a period of two years.

10. The meetings of the Committee shall normally be held at United Nations 

Headquarters or at any other convenient place as determined by the Committee. 

The Committee shall normally meet annually. The duration of the meetings of the 

Committee shall be determined, and reviewed, if necessary, by a meeting of the 

States Parties to the present Convention, subject to the approval of the General 

Assembly.

11. The Secretary-General of the United Nations shall provide the necessary staff  

and facilities for the eff ective performance of the functions of the Committee under 

the present Convention.
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12. With the approval of the General Assembly, the members of the Committee 

established under the present Convention shall receive emoluments from United 

Nations resources on such terms and conditions as the Assembly may decide.

Article 44

1. States Parties undertake to submit to the Committee, through the Secretary-

General of the United Nations, reports on the measures they have adopted which 

give eff ect to the rights recognized herein and on the progress made on the 

enjoyment of those rights

(a) Within two years of the entry into force of the Convention for the State Party 

concerned;

(b) Thereafter every fi ve years.

2. Reports made under the present article shall indicate factors and diffi  culties, 

if any, aff ecting the degree of fulfi lment of the obligations under the present 

Convention. Reports shall also contain suffi  cient information to provide the 

Committee with a comprehensive understanding of the implementation of the 

Convention in the country concerned.

3. A State Party which has submitted a comprehensive initial report to the Committee 

need not, in its subsequent reports submitted in accordance with paragraph 1 (b) of 

the present article, repeat basic information previously provided.

4. The Committee may request from States Parties further information relevant to 

the implementation of the Convention.

5. The Committee shall submit to the General Assembly, through the Economic 

and Social Council, every two years, reports on its activities.

6. States Parties shall make their reports widely available to the public in their own 

countries.

Article 45

In order to foster the eff ective implementation of the Convention and to encourage 

international cooperation in the fi eld covered by the Convention:

(a) The specialized agencies, the United Nations Children’s Fund, and other United 

Nations organs shall be entitled to be represented at the consideration of the 

implementation of such provisions of the present Convention as fall within the 

scope of their mandate. The Committee may invite the specialized agencies, the 

United Nations Children’s Fund and other competent bodies as it may consider 

appropriate to provide expert advice on the implementation of the Convention in 



Appendix I324

areas falling within the scope of their respective mandates. The Committee may 

invite the specialized agencies, the United Nations Children’s Fund, and other 

United Nations organs to submit reports on the implementation of the Convention 

in areas falling within the scope of their activities;

(b) The Committee shall transmit, as it may consider appropriate, to the specialized 

agencies, the United Nations Children’s Fund and other competent bodies, any 

reports from States Parties that contain a request, or indicate a need, for technical 

advice or assistance, along with the Committee’s observations and suggestions, if 

any, on these requests or indications;

(c) The Committee may recommend to the General Assembly to request the 

Secretary-General to undertake on its behalf studies on specifi c issues relating to 

the rights of the child;

(d) The Committee may make suggestions and general recommendations based on 

information received pursuant to articles 44 and 45 of the present Convention. Such 

suggestions and general recommendations shall be transmitted to any State Party 

concerned and reported to the General Assembly, together with comments, if any, 

from States Parties.

PART III

Article 46

The present Convention shall be open for signature by all States.

Article 47

The present Convention is subject to ratifi cation. Instruments of ratifi cation shall be 

deposited with the Secretary-General of the United Nations.

Article 48

The present Convention shall remain open for accession by any State. The instruments 

of accession shall be deposited with the Secretary-General of the United Nations.

Article 49

1. The present Convention shall enter into force on the thirtieth day following the 

date of deposit with the Secretary-General of the United Nations of the twentieth 

instrument of ratifi cation or accession.
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2. For each State ratifying or acceding to the Convention after the deposit of 

the twentieth instrument of ratifi cation or accession, the Convention shall enter 

into force on the thirtieth day after the deposit by such State of its instrument of 

ratifi cation or accession.

Article 50

1. Any State Party may propose an amendment and fi le it with the Secretary-General 

of the United Nations. The Secretary-General shall thereupon communicate the 

proposed amendment to States Parties, with a request that they indicate whether 

they favour a conference of States Parties for the purpose of considering and voting 

upon the proposals. In the event that, within four months from the date of such 

communication, at least one third of the States Parties favour such a conference, the 

Secretary-General shall convene the conference under the auspices of the United 

Nations. Any amendment adopted by a majority of States Parties present and voting 

at the conference shall be submitted to the General Assembly for approval.

2. An amendment adopted in accordance with paragraph 1 of the present article 

shall enter into force when it has been approved by the General Assembly of the 

United Nations and accepted by a twothirds majority of States Parties.

3. When an amendment enters into force, it shall be binding on those States Parties 

which have accepted it, other States Parties still being bound by the provisions of 

the present Convention and any earlier amendments which they have accepted.

Article 51

1. The Secretary-General of the United Nations shall receive and circulate to 

all States the text of reservations made by States at the time of ratifi cation or 

accession.

2. A reservation incompatible with the object and purpose of the present 

Convention shall not be permitted.

3. Reservations may be withdrawn at any time by notifi cation to that eff ect 

addressed to the Secretary-General of the United Nations, who shall then inform all 

States. Such notifi cation shall take eff ect on the date on which it is received by the 

Secretary-General.
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Article 52

A State Party may denounce the present Convention by written notifi cation to the 

Secretary-General of the United Nations. Denunciation becomes eff ective one year 

after the date of receipt of the notifi cation by the Secretary-General.

Article 53

The Secretary-General of the United Nations is designated as the depositary of the 

present Convention.

Article 54

The original of the present Convention, of which the Arabic, Chinese, English, 

French, Russian and Spanish texts are equally authentic, shall be deposited with the 

Secretary-General of the United Nations.

IN WITNESS THEREOF the undersigned plenipotentiaries, being duly authorized 

thereto by their respective governments, have signed the present Convention.
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Appendix II

 African Charter on the Rights and Welfare of the Child

OAU Doc. CAB/LEG/24.9/49 (1990), entered into force Nov. 29, 1999.

PREAMBLE

The African Member States of the Organization of African Unity, Parties to the 

present Charter entitled ‘African Charter on the Rights and Welfare of the Child’,

CONSIDERING that the Charter of the Organization of African Unity recognizes the 

paramountcy of Human Rights and the African Charter on Human and People’s 

Rights proclaimed and agreed that everyone is entitled to all the rights and freedoms 

recognized and guaranteed therein, without distinction of any kind such as race, 

ethnic group, colour, sex, language, religion, political or any other opinion, national 

and social origin, fortune, birth or other status,

RECALLING the Declaration on the Rights and Welfare of the African Child (AHG/ST.4 

Rev.l) adopted by the Assembly of Heads of State and Government of the Organization 

of African Unity, at its Sixteenth Ordinary Session in Monrovia, Liberia. from 17 to 20 

July 1979, recognized the need to take appropriate measures to promote and protect 

the rights and welfare of the African Child,

NOTING WITH CONCERN that the situation of most African children, remains 

critical due to the unique factors of their socio-economic, cultural, traditional and 

developmental circumstances, natural disasters, armed confl icts, exploitation and 

hunger, and on account of the child’s physical and mental immaturity he/she needs 

special safeguards and care,

RECOGNIZING that the child occupies a unique and privileged position in the African 

society and that for the full and harmonious development of his personality the 

child should grow up in a family environment in an atmosphere of happiness, love 

and understanding,
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RECOGNIZING that the child, due to the needs of his physical and mental development 

requires particular care with regard to health, physical, mental, moral and social 

development, and requires legal protection in conditions of freedom, dignity and 

security,

TAKING INTO CONSIDERATION the virtues of their cultural heritage, historical 

background and the values of the African civilization which should inspire and 

characterize their refl ection on the concept of the rights and welfare of the child,

CONSIDERING that the promotion and protection of the rights and welfare of the 

child also implies the performance of duties on the part of everyone,

REAFFIRMING ADHERENCE to the principles of the rights and welfare of the child 

contained in the declaration, conventions and other instruments of the Organization 

of African Unity and in the United Nations and in particular the United Nations 

Convention on the Rights of the Child and the OAU Heads of State and Government’s 

Declaration on the Rights and Welfare of the African Child.

HAVE AGREED AS FOLLOWS:

PART I: RIGHTS AND DUTIES

CHAPTER ONE: RIGHTS AND WELFARE OF THE CHILD

Article 1: Obligation of States Parties

1. Member States of the Organization of African Unity Parties to the present 

Charter shall recognize the rights, freedoms and duties enshrined in this Charter 

and shall undertake to the necessary steps, in accordance with their Constitutional 

processes and with the provisions of the present Charter, to adopt such legislative or 

other measures as may be necessary to give eff ect to the provisions of this Charter.

2. Nothing in this Charter shall aff ect any provisions that are more conductive to 

the realization of the rights and welfare of the child contained in the law of a State 

Party or in any other international Convention or agreement in force in that State.

3. Any custom, tradition, cultural or religious practice that is inconsistent with the 

rights, duties and obligations contained in the present Charter shall to the extent of 

such inconsistency be discouraged.
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Article 2: Defi nition of a Child

For the purposes of this Charter, a child means every human being below the age 

of 18 years.

Article 3: Non-Discrimination

Every child shall be entitled to the enjoyment of the rights and freedoms recognized 

and guaranteed in this Charter irrespective of the child’s or his/her parents’ or 

legal guardians’ race, ethnic group, colour, sex, language, religion, political or other 

opinion, national and social origin, fortune, birth or other status.

Article 4: Best Interests of the Child

1. In all actions concerning the child undertaken by any person or authority the 

best interests of the child shall be the primary consideration.

2. In all judicial or administrative proceedings aff ecting a child who is capable of 

communicating his/her own views, and opportunity shall be provided for the views 

of the child to be heard either directly or through an impartial representative as a 

party to the proceedings, and those views shall be taken into consideration by the 

relevant authority in accordance with the provisions of appropriate law.

Article 5: Survival and Development

1. Every child has an inherent right to life. This right shall be protected by law.

2. States Parties to the present Charter shall ensure, to the maximum extent 

possible, the survival, protection and development of the child.

3. Death sentence shall not be pronounced for crimes committed by children.

Article 6: Name and Nationality

1. Every child shall have the right from his birth to a name.

2. Every child shall be registered immediately after birth.

3. Every child has the right to acquire a nationality.

4. States Parties to the present Charter shall undertake to ensure that their 

Constitutional legislation recognize the principles according to which a child shall 

acquire the nationality of the State in the territory of which he has been born if, 

at the time of the child’s birth, he is not granted nationality by any other State in 

accordance with its laws.
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Article 7: Freedom of Expression

Every child who is capable of communicating his or her own views shall be assured 

the rights to express his opinions freely in all matters and to disseminate his 

opinions subject to such restrictions as are prescribed by laws.

Article 8: Freedom of Association

Every child shall have the right to free association and freedom of peaceful assembly 

in conformity with the law.

Article 9: Freedom of Thought, Conscience and Religion

1. Every child shall have the right to freedom of thought conscience and religion.

2. Parents, and where applicable, legal guardians shall have a duty to provide 

guidance and direction in the exercise of these rights having regard to the evolving 

capacities, and best interests of the child.

3. States Parties shall respect the duty of parents and where applicable, legal 

guardians to provide guidance and direction in the enjoyment of these rights 

subject to the national laws and policies.

Article 10: Protection of Privacy

No child shall be subject to arbitrary or unlawful interference with his privacy, 

family home or correspondence, or to the attacks upon his honour or reputation, 

provided that parents or legal guardians shall have the right to exercise reasonable 

supervision over the conduct of their children. The child has the right to the 

protection of the law against such interference or attacks.

Article 11: Education

1. Every child shall have the right to an education.

2. The education of the child shall be directed to:

(a) the promotion and development of the child’s personality, talents and mental 

and physical abilities to their fullest potential;

(b) fostering respect for human rights and fundamental freedoms with particular 

reference to those set out in the provisions of various African instruments on human 

and peoples’ rights and international human rights declarations and conventions;

(c) the preservation and strengthening of positive African morals, traditional values 

and cultures;
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(d) the preparation of the child for responsible life in a free society, in the spirit 

of understanding tolerance, dialogue, mutual respect and friendship among all 

peoples ethnic, tribal and religious groups;

(e) the preservation of national independence and territorial integrity;

(f) the promotion and achievements of African Unity and Solidarity;

(g) the development of respect for the environment and natural resources;

(h) the promotion of the child’s understanding of primary health care.

3. States Parties to the present Charter shall take all appropriate measures with a 

view to achieving the full realization of this right and shall in particular:

(a) provide free and compulsory basic education;

(b) encourage the development of secondary education in its diff erent forms and to 

progressively make it free and accessible to all;

(c) make the higher education accessible to all on the basis of capacity and ability 

by every appropriate means;

(d) take measures to encourage regular attendance at schools and the reduction of 

drop-out rates;

(e) take special measures in respect of female, gifted and disadvantaged children, 

to ensure equal access to education for all sections of the community.

4. States Parties to the present Charter shall respect the rights and duties of 

parents, and where applicable, of legal guardians to choose for their children’s 

schools, other than those established by public authorities, which conform to such 

minimum standards may be approved by the State, to ensure the religious and 

moral education of the child in a manner with the evolving capacities of the child.

5. States Parties to the present Charter shall take all appropriate measures 

to ensure that a child who is subjected to schools or parental discipline shall be 

treated with humanity and with respect for the inherent dignity of the child and in 

conformity with the present Charter.

6. States Parties to the present Charter shall have all appropriate measures to 

ensure that children who become pregnant before completing their education 

shall have an opportunity to continue with their education on the basis of their 

individual ability.

7. No part of this Article shall be construed as to interfere with the liberty of 

individuals and bodies to establish and direct educational institutions subject 

to the observance of the principles set out in paragraph I of this Article and the 

requirement teal the education given in such institutions shall conform to such 

minimum standards as may be laid down by the States.
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Article 12: Leisure, Recreation and Cultural Activities

1. States Parties recognize the right of the child to rest and leisure, to engage in 

play and recreational activities appropriate to the age of the child and to participate 

freely in cultural life and the arts.

2. States Parties shall respect and promote the right of the child to fully participate 

in cultural and artistic life and shall encourage the provision of appropriate and 

equal opportunities for cultural, artistic, recreational and leisure activity.

Article 13: Handicapped Children

1. Every child who is mentally or physically disabled shall have the right to 

special measures of protection in keeping with his physical and moral needs and 

under conditions which ensure his dignity, promote his self-reliance and active 

participation in the community.

2. States Parties to the present Charter shall ensure, subject to available resources, 

to a disabled child and to those responsible for his care, of assistance for which 

application is made and which is appropriate to the child’s condition and in 

particular shall ensure that the disabled child has eff ective access to training, 

preparation for employment and recreation opportunities in a manner conducive 

to the child achieving the fullest possible social integration, individual development 

and his cultural and moral development.

3. The States Parties to the present Charter shall use their available resources with 

a view to achieving progressively the full convenience of the mentally and physically 

disabled person to movement and access to public highway buildings and other 

places to which the disabled may legitimately want to have access to.

Article 14: Health and Health Services

1. Every child shall have the right to enjoy the best attainable state of physical, 

mental and spiritual health.

2. States Parties to the present Charter shall undertake to pursue the full 

implementation of this right and in particular shall take measures:

(a) to reduce infant and child morality rate;

(b) to ensure the provision of necessary medical assistance and health care to all 

children with emphasis on the development of primary health care;

(c) to ensure the provision of adequate nutrition and safe drinking water;

(d) to combat disease and malnutrition within the framework of primary health 

care through the application of appropriate technology;
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(e) to ensure appropriate health care for expectant and nursing mothers;

(f) to develop preventive health care and family life education and provision of 

service;

(g) to integrate basic health service programmes in national development plans;

(h) to ensure that all sectors of the society, in particular, parents, children, 

community leaders and community workers are informed and supported in the use 

of basic knowledge of child health and nutrition, the advantages of breastfeeding, 

hygiene and environmental sanitation and the prevention of domestic and other 

accidents;

(i) to ensure the meaningful participation of non-governmental organizations, 

local communities and the benefi ciary population in the planning and management 

of a basic service programme for children;

(j) to support through technical and fi nancial means, the mobilization of local 

community resources in the development of primary health care for children.

Article 15: Child Labour

1. Every child shall be protected from all forms of economic exploitation and from 

performing any work that is likely to be hazardous or to interfere with the child’s 

physical, mental, spiritual, moral, or social development.

2. States Parties to the present Charter take all appropriate legislative and 

administrative measures to ensure the full implementation of this Article which 

covers both the formal and informal sectors of employment and having regard 

to the relevant provisions of the International Labour Organization’s instruments 

relating to children, States Parties shall in particular:

(a) provide through legislation, minimum wages for admission to every 

employment;

(b) provide for appropriate regulation of hours and conditions of employment;

(c) provide for appropriate penalties or other sanctions to ensure the eff ective 

enforcement of this Article;

(d) promote the dissemination of information on the hazards of child labour to all 

sectors of the community.

Article 16: Protection Against Child Abuse and Torture

1. States Parties to the present Charter shall take specifi c legislative, administrative, 

social and educational measures to protect the child from all forms of torture, 
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inhuman or degrading treatment and especially physical or mental injury or abuse, 

neglect or maltreatment including sexual abuse, while in the care of the child.

2. Protective measures under this Article shall include eff ective procedures for the 

establishment of special monitoring units to provide necessary support for the child 

and for those who have the care of the child, as well as other forms of prevention 

and for identifi cation, reporting referral investigation, treatment, and follow-up of 

instances of child abuse and neglect.

Article 17: Administration of Juvenile Justice

1. Every child accused or found guilty of having infringed penal law shall have 

the right to special treatment in a manner consistent with the child’s sense of 

dignity and worth and which reinforces the child’s respect for human rights and 

fundamental freedoms of others.

2. States Parties to the present Charter shall in particular:

(a) ensure that no child who is detained or imprisoned or otherwise deprived 

of his/her liberty is subjected to torture, inhuman or degrading treatment or 

punishment;

(b) ensure that children are separated from adults in their place of detention or 

imprisonment;

(c) ensure that every child accused in infringing the penal law:

(i) shall be presumed innocent until duly recognized guilty;

(ii) shall be informed promptly in a language that he understands and in detail of 

the charge against him, and shall be entitled to the assistance of an interpreter if he 

or she cannot understand the language used;

(iii) shall be aff orded legal and other appropriate assistance in the preparation and 

presentation of his defence;

(iv) shall have the matter determined as speedily as possible by an impartial tribunal 

and if found guilty, be entitled to an appeal by a higher tribunal;

(d) prohibit the press and the public from trial.

3. The essential aim of treatment of every child during the trial and also if found 

guilty of infringing the penal law shall be his or her reformation, re-integration into 

his or her family and social rehabilitation.

4. There shall be a minimum age below which children shall be presumed not to 

have the capacity to infringe the penal law.
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Article 18: Protection of the Family

1. The family shall be the natural unit and basis of society, it shall enjoy the 

protection and support of the State for its establishment and development.

2. States Parties to the present Charter shall take appropriate steps to ensure 

equality of rights and responsibilities of spouses with regard to children during 

marriage and in the even of its dissolution. In case of the dissolution, provision shall 

be made for the necessary protection of the child.

3. No child shall be deprived of maintenance by reference to the parents’ marital 

status.

Article 19: Parent Care and Protection

1. Every child shall be entitled to the enjoyment of parental care and protection 

and shall, whenever possible, have the right to reside with his or her parents. No 

child shall be separated from his parents against his will, except when a judicial 

authority determines in accordance with the appropriate law, that such separation 

is in the best interest of the child.

2. Every child who is separated from one or both parents shall have the right to 

maintain personal relations and direct contact with both parents on a regular 

basis.

3. Where separation results from the action of a State Party, the State Party shall 

provide the child, or if appropriate, another member of the family with essential 

information concerning the whereabouts of the absent member or members of the 

family. States Parties shall also ensure that the submission of such a request shall 

not entail any adverse consequences for the person or persons in whose respect it is 

made.

4. Where a child is apprehended by a State Party, his parents or guardians shall, as 

soon as possible, be notifi ed of such apprehension by that State Party.

Article 20: Parental Responsibilities

1. Parents or other persons responsible for the child shall have the primary 

responsibility of the upbringing and development the child and shall have the 

duty:

(a) to ensure that the best interests of the child are their basic concern at all times;

(b) to secure, within their abilities and fi nancial capacities, conditions of living 

necessary to the child’s development; and
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(c) to ensure that domestic discipline is administered with humanity and in a 

manner consistent with the inherent dignity of the child.

2. States Parties to the present Charter shall in accordance with their means and 

national conditions take all appropriate measures;

(a) to assist parents and other persons responsible for the child and in case of need 

provide material assistance and support programmes particularly with regard to 

nutrition, health, education, clothing and housing;

(b) to assist parents and others responsible for the child in the performance of 

child-rearing and ensure the development of institutions responsible for providing 

care of children; and

(c) to ensure that the children of working parents are provided with care services 

and facilities.

Article 21: Protection against Harmful Social and Cultural Practices

1. States Parties to the present Charter shall take all appropriate measures to 

eliminate harmful social and cultural practices aff ecting the welfare, dignity, 

normal growth and development of the child and in particular:

(a) those customs and practices prejudicial to the health or life of the child; and

(b) those customs and practices discriminatory to the child on the grounds of sex or 

other status.

2. Child marriage and the betrothal of girls and boys shall be prohibited and 

eff ective action, including legislation, shall be taken to specify the minimum age of 

marriage to be 18 years and make registration of all marriages in an offi  cial registry 

compulsory.

Article 22: Armed Confl icts

1. States Parties to this Charter shall undertake to respect and ensure respect for 

rules of international humanitarian law applicable in armed confl icts which aff ect 

the child.

2. States Parties to the present Charter shall take all necessary measures to ensure 

that no child shall take a direct part in hostilities and refrain in particular, from 

recruiting any child.

3. States Parties to the present Charter shall, in accordance with their obligations 

under international humanitarian law, protect the civilian population in armed 

confl icts and shall take all feasible measures to ensure the protection and care of 
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children who are aff ected by armed confl icts. Such rules shall also apply to children 

in situations of internal armed confl icts, tension and strife.

Article 23: Refugee Children

1. States Parties to the present Charter shall take all appropriate measures to 

ensure that a child who is seeking refugee status or who is considered a refugee 

in accordance with applicable international or domestic law shall, whether 

unaccompanied or accompanied by parents, legal guardians or close relatives, 

receive appropriate protection and humanitarian assistance in the enjoyment 

of the rights set out in this Charter and other international human rights and 

humanitarian instruments to which the States are Parties.

2. States Parties shall undertake to cooperate with existing international 

organizations which protect and assist refugees in their eff orts to protect and assist 

such a child and to trace the parents or other close relatives or an unaccompanied 

refugee child in order to obtain information necessary for reunifi cation with the 

family.

3. Where no parents, legal guardians or close relatives can be found, the child shall 

be accorded the same protection as any other child permanently or temporarily 

deprived of his family environment for any reason.

4. The provisions of this Article apply mutatis mutandis to internally displaced 

children whether through natural disaster, internal armed confl icts, civil strife, 

breakdown of economic and social order or howsoever caused.

Article 24: Adoption

States Parties which recognize the system of adoption shall ensure that the best 

interest of the child shall be the paramount consideration and they shall:

(a) establish competent authorities to determine matters of adoption and ensure 

that the adoption is carried out in conformity with applicable laws and procedures 

and on the basis of all relevant and reliable information, that the adoption is 

permissible in view of the child’s status concerning parents, relatives and guardians 

and that, if necessary, the appropriate persons concerned have given their informed 

consent to the adoption on the basis of appropriate counselling;

(b) recognize that inter-country adoption in those States who have ratifi ed or 

adhered to the International Convention on the Rights of the Child or this Charter, 

may, as the last resort, be considered as an alternative means of a child’s care, if the 
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child cannot be placed in a foster or an adoptive family or cannot in any suitable 

manner be cared for in the child’s country of origin;

(c) ensure that the child aff ected by inter-country adoption enjoys safeguards and 

standards equivalent to those existing in the case of national adoption;

(d) take all appropriate measures to ensure that in inter-country adoption, the 

placement does not result in traffi  cking or improper fi nancial gain for those who try 

to adopt a child;

(e) promote, where appropriate, the objectives of this Article by concluding 

bilateral or multilateral arrangements or agreements, and endeavour, within this 

framework to ensure that the placement of the child in another country is carried 

out by competent authorities or organs;

(f) establish a machinery to monitor the well-being of the adopted child.

Article 25: Separation from Parents

1. Any child who is permanently or temporarily deprived of his family environment 

for any reason shall be entitled to special protection and assistance;

2. States Parties to the present Charter:

(a) shall ensure that a child who is parentless, or who is temporarily or permanently 

deprived of his or her family environment, or who in his or her best interest cannot 

be brought up or allowed to remain in that environment shall be provided with 

alternative family care, which could include, among others, foster placement, or 

placement in suitable institutions for the care of children;

(b) shall take all necessary measures to trace and re-unite children with parents or 

relatives where separation is caused by internal and external displacement arising 

from armed confl icts or natural disasters.

3. When considering alternative family care of the child and the best interests 

of the child, due regard shall be paid to the desirability of continuity in a child’s 

upbringing and to the child’s ethnic, religious or linguistic background.

Article 26: Protection Against Apartheid and Discrimination

1. States Parties to the present Charter shall individually and collectively undertake 

to accord the highest priority to the special needs of children living under Apartheid 

and in States subject to military destabilization by the Apartheid regime.

2. States Parties to the present Charter shall individually and collectively undertake 

to accord the highest priority to the special needs of children living under regimes 
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practising racial, ethnic. religious or other forms of discrimination as well as in 

States subject to military destabilization.

3. States Parties shall undertake to provide whenever possible, material assistance 

to such children and to direct their eff orts towards the elimination of all forms of 

discrimination and Apartheid on the African Continent.

Article 27: Sexual Exploitation

1. States Parties to the present Charter shall undertake to protect the child from all 

forms of sexual exploitation and sexual abuse and shall in particular take measures 

to prevent:

(a) the inducement, coercion or encouragement of a child to engage in any sexual 

activity;

(b) the use of children in prostitution or other sexual practices;

(c) the use of children in pornographic activities, performances and materials.

Article 28: Drug Abuse

States Parties to the present Charter shall take all appropriate measures to protect 

the child from the use of narcotics and illicit use of psychotropic substances as 

defi ned in the relevant international treaties, and to prevent the use of children in 

the production and traffi  cking of such substances.

Article 29: Sale, Traffi  cking and Abduction

States Parties to the present Charter shall take appropriate measures to prevent:

(a) the abduction, the sale of, or traffi  ck of children for any purpose or in any form, 

by any person including parents or legal guardians of the child;

(b) the use of children in all forms of begging.

Article 30: Children of Imprisoned Mothers

1. States Parties to the present Charter shall undertake to provide special treatment 

to expectant mothers and to mothers of infants and young children who have been 

accused or found guilty of infringing the penal law and shall in particular:

(a) ensure that a non-custodial sentence will always be fi rst considered when 

sentencing such mothers;

(b) establish and promote measures alternative to institutional confi nement for 

the treatment of such mothers;

(c) establish special alternative institutions for holding such mothers;
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(d) ensure that a mother shall not be imprisoned with her child;

(e) ensure that a death sentence shall not be imposed on such mothers;

(f) the essential aim of the penitentiary system will be the reformation, the 

integration of the mother to the family and social rehabilitation.

Article 31: Responsibility of the Child

Every child shall have responsibilities towards his family and society, the State 

and other legally recognized communities and the international community. The 

child, subject to his age and ability, and such limitations as may be contained in the 

present Charter, shall have the duty;

(a) to work for the cohesion of the family, to respect his parents, superiors and 

elders at all times and to assist them in case of need;

(b) to serve his national community by placing his physical and intellectual abilities 

at its service;

(c) to preserve and strengthen social and national solidarity;

(d) to preserve and strengthen African cultural values in his relations with other 

members of the society, in the spirit of tolerance, dialogue and consultation and to 

contribute to the moral well-being of society;

(e) to preserve and strengthen the independence and the integrity of his country;

(f) to contribute to the best of his abilities, at all times and at all levels, to the 

promotion and achievement of African Unity.

PART II

CHAPTER TWO: ESTABLISHMENT AND ORGANIZATION OF THE 

COMMITTEE ON THE RIGHTS AND WELFARE OF THE CHILD

Article 32: The Committee

An African Committee of Experts on the Rights and Welfare of the Child hereinafter 

called ‘the Committee’ shall be established within the Organization of African Unity 

to promote and protect the rights and welfare of the child.

Article 33: Composition

1. The Committee shall consist of 11 members of high moral standing, integrity, 

impartiality and competence in matters of the rights and welfare of the child.
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2. The members of the Committee shall serve in their personal capacity.

3. The Committee shall not include more than one national of the same State.

Article 34: Election

As soon as this Charter shall enter into force the members of the Committee shall be 

elected by secret ballot by the Assembly of Heads of State and Government from a 

list of persons nominated by the States Parties to the present Charter.

Article 35: Candidates

Each State Party to the present Charter may nominate not more than two candidates. 

The candidates must have one of the nationalities of the States Parties to the present 

Charter. When two candidates are nominated by a State, one of them shall not be a 

national of that State.

Article 36

1. The Secretary-General of the Organization of African Unity shall invite States 

Parties to the present Charter to nominate candidates at least six months before the 

elections.

2. The Secretary-General of the Organization of African Unity shall draw up in 

alphabetical order, a list of persons nominated and communicate it to the Heads of 

State and Government at least two months before the elections.

Article 37: Term of Offi  ce

1. The members of the Committee shall be elected for a term of fi ve years and may 

not be re-elected, however. The term of four of the members elected at the fi rst 

election shall expire after two years and the term of six others, after four years.

2. Immediately after the fi rst election, the Chairman of the Assembly of Heads 

of State and Government of the Organization of African Unity shall draw lots to 

determine the names of those members referred to in sub-paragraph 1 of this 

Article.

3. The Secretary-General of the Organization of African Unity shall convene the fi rst 

meeting of Committee at the Headquarters of the Organization within six months 

of the election of the members of the Committee, and thereafter the Committee 

shall be convened by its Chairman whenever necessary, at least once a year.
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Article 38: Bureau

1. The Committee shall establish its own Rules of Procedure.

2. The Committee shall elect its offi  cers for a period of two years.

3. Seven Committee members shall form the quorum.

4. In case of an equality of votes, the Chairman shall have a casting vote.

5. The working languages of the Committee shall be the offi  cial languages of the 

OAU.

Article 39: Vacancy

If a member of the Committee vacates his offi  ce for any reason other than the 

normal expiration of a term, the State which nominated that member shall appoint 

another member from among its nationals to serve for the remainder of the term – 

subject to the approval of the Assembly.

Article 40: Secretariat

The Secretary-General of the Organization of African Unity shall appoint a Secretary 

for the Committee.

Article 41: Privileges and Immunities

In discharging their duties, members of the Committee shall enjoy the privileges 

and immunities provided for in the General Convention on the Privileges and 

Immunities of the Organization of African Unity.

CHAPTER THREE: MANDATE AND PROCEDURE OF THE 

COMMITTEE

Article 42: Mandate

The functions of the Committee shall be:

(a) To promote and protect the rights enshrined in this Charter and in particular 

to:

(i) collect and document information, commission inter-disciplinary assessment 

of situations on African problems in the fi elds of the rights and welfare of the 

child, organize meetings, encourage national and local institutions concerned with 

the rights and welfare of the child, and where necessary give its views and make 

recommendations to Governments;
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(ii) formulate and lay down principles and rules aimed at protecting the rights and 

welfare of children in Africa;

(iii) cooperate with other African, international and regional Institutions and 

organizations concerned with the promotion and protection of the rights and 

welfare of the child.

(b) To monitor the implementation and ensure protection of the rights enshrined in 

this Charter.

(c) To interpret the provisions of the present Charter at the request of a State Party, 

an Institution of the Organization of African Unity or any other person or Institution 

recognized by the Organization of African Unity, or any State Party.

(d) Perform such other task as may be entrusted to it by the Assembly of Heads of 

State and Government, Secretary-General of the OAU and any other organs of the 

OAU or the United Nations.

Article 43: Reporting Procedure

1. Every State Party to the present Charter shall undertake to submit to the 

Committee through the Secretary-General of the Organization of African Unity, 

reports on the measures they have adopted which give eff ect to the provisions of 

this Charter and on the progress made in the enjoyment of these rights:

(a) within two years of the entry into force of the Charter for the State Party 

concerned: and

(b) and thereafter, every three years.

2. Every report made under this Article shall:

(a) contain suffi  cient information on the implementation of the present Charter to 

provide the Committee with comprehensive understanding of the implementation 

of the Charter in the relevant country; and

(b) shall indicate factors and diffi  culties, if any, aff ecting the fulfi lment of the 

obligations contained in the Charter.

3. A State Party which has submitted a comprehensive fi rst report to the Committee 

need not, in its subsequent reports submitted in accordance with paragraph I (a) of 

this Article, repeat the basic information previously provided.

Article 44: Communications

1. The Committee may receive communication, from any person, group or 

nongovernmental organization recognized by the Organization of African Unity, 
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by a Member State, or the United Nations relating to any matter covered by this 

Charter.

2. Every communication to the Committee shall contain the name and address of 

the author and shall be treated in confi dence.

Article 45: Investigations by the Committee

1. The Committee may, resort to any appropriate method of investigating any 

matter falling within the ambit of the present Charter, request from the States 

Parties any information relevant to the implementation of the Charter and may also 

resort to any appropriate method of investigating the measures the State Party has 

adopted to implement the Charter.

2. The Committee shall submit to each Ordinary Session of the Assembly of Heads 

of State and Government every two years, a report on its activities and on any 

communication made under Article 44 of this Charter.

3. The Committee shall publish its report after it has been considered by the 

Assembly of Heads of State and Government.

4. States Parties shall make the Committee’s reports widely available to the public 

in their own countries.

CHAPTER FOUR: MISCELLANEOUS PROVISIONS

Article 46: Sources of Inspiration

The Committee shall draw inspiration from International Law on Human Rights, 

particularly from the provisions of the African Charter on Human and Peoples’ 

Rights, the Charter of the Organization of African Unity, the Universal Declaration 

on Human Rights, the International Convention on the Rights of the Child, and other 

instruments adopted by the United Nations and by African countries in the fi eld of 

human rights, and from African values and traditions.

Article 47: Signature, Ratifi cation or Adherence

1. The present Charter shall be open to signature by all the Member States of the 

Organization of African Unity.

2. The present Charter shall be subject to ratifi cation or adherence by Member 

States of the Organization of African Unity. The instruments of ratifi cation or 

adherence to the present Charter shall be deposited with the Secretary-General of 

the Organization of African Unity.
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3. The present Charter shall come into force 30 days after the reception by the 

Secretary-General of the Organization of African Unity of the instruments of 

ratifi cation or adherence of 15 Member States of the Organization of African Unity.

Article 48: Amendment and Revision of the Charter

1. The present Charter may be amended or revised if any State Party makes a written 

request to that eff ect to the Secretary-General of the Organization of African Unity, 

provided that the proposed amendment is not submitted to the Assembly of Heads 

of State and Government for consideration until all the States Parties have been 

duly notifi ed of it and the Committee has given its opinion on the amendment.

2. An amendment shall be approved by a simple majority of the States Parties.
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Appendix III

 UN Guidelines for the Alternative Care of Children

I. Purpose

1. The present Guidelines are intended to enhance the implementation of 

the Convention on the Rights of the Child and of relevant provisions of other 

international instruments regarding the protection and well-being of children who 

are deprived of parental care or who are at risk of being so.

2. Against the background of these international instruments and taking account 

of the developing body of knowledge and experience in this sphere, the Guidelines 

set out desirable orientations for policy and practice. They are designed for wide 

dissemination among all sectors directly or indirectly concerned with issues relating 

to alternative care, and seek in particular:

(a) To support eff orts to keep children in, or return them to, the care of their family 

or, failing this, to fi nd another appropriate and permanent solution, including 

adoption and kafala of Islamic law;

(b) To ensure that, while such permanent solutions are being sought, or in cases 

where they are not possible or are not in the best interests of the child, the most 

suitable forms of alternative care are identifi ed and provided, under conditions that 

promote the child’s full and harmonious development;

(c) To assist and encourage Governments to better implement their responsibilities 

and obligations in these respects, bearing in mind the economic, social and cultural 

conditions prevailing in each State; and

(d) To guide policies, decisions and activities of all concerned with social protection 

and child welfare in both the public and the private sectors, including civil society.

II. General principles and perspectives

A. The child and the family

3. The family being the fundamental group of society and the natural environment 

for the growth, well-being and protection of children, eff orts should primarily be 
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directed to enabling the child to remain in or return to the care of his/her parents, 

or when appropriate, other close family members. The State should ensure that 

families have access to forms of support in the caregiving role.

4. Every child and young person should live in a supportive, protective and caring 

environment that promotes his/her full potential. Children with inadequate or no 

parental care are at special risk of being denied such a nurturing environment.

5. Where the child’s own family is unable, even with appropriate support, to 

provide adequate care for the child, or abandons or relinquishes the child, the 

State is responsible for protecting the rights of the child and ensuring appropriate 

alternative care, with or through competent local authorities and duly authorized 

civil society organizations. It is the role of the State, through its competent 

authorities, to ensure the supervision of the safety, well-being and development of 

any child placed in alternative care and the regular review of the appropriateness of 

the care arrangement provided.

6. All decisions, initiatives and approaches falling within the scope of the present 

Guidelines should be made on a case-by-case basis, with a view, notably, to ensuring 

the child’s safety and security, and must be grounded in the best interests and rights 

of the child concerned, in conformity with the principle of non-discrimination 

and taking due account of the gender perspective. They should respect fully the 

child’s right to be consulted and to have his/her views duly taken into account in 

accordance with his/her evolving capacities, and on the basis of his/her access to all 

necessary information. Every eff ort should be made to enable such consultation and 

information provision to be carried out in the child’s preferred language.

7. In applying the present Guidelines, determination of the best interests of the 

child shall be designed to identify courses of action for children deprived of parental 

care, or at risk of being so, that are best suited to satisfying their needs and rights, 

taking into account the full and personal development of their rights in their family, 

social and cultural environment and their status as subjects of rights, both at the 

time of the determination and in the longer term. The determination process 

should take account of, inter alia, the right of the child to be heard and to have his/

her views taken into account in accordance with his/her age and maturity.
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8. States should develop and implement comprehensive child welfare and 

protection policies within the framework of their overall social and human 

development policy, with attention to the improvement of existing alternative care 

provision, refl ecting the principles contained in the present Guidelines.

9. As part of eff orts to prevent the separation of children from their parents, 

States should seek to ensure appropriate and culturally sensitive measures: 

(a) To support family caregiving environments whose capacities are limited by 

factors such as disability, drug and alcohol misuse, discrimination against families 

with indigenous or minority backgrounds, and living in armed confl ict regions or 

under foreign occupation;

(b) To provide appropriate care and protection for vulnerable children, such as 

child victims of abuse and exploitation, abandoned children, children living on 

the street, children born out of wedlock, unaccompanied and separated children, 

internally displaced and refugee children, children of migrant workers, children of 

asylum-seekers, or children living with or aff ected by HIV/AIDS and other serious 

illnesses.

10. Special eff orts should be made to tackle discrimination on the basis of any 

status of the child or parents, including poverty, ethnicity, religion, sex, mental 

and physical disability, HIV/AIDS or other serious illnesses, whether physical or 

mental, birth out of wedlock, and socio-economic stigma, and all other statuses and 

circumstances that can give rise to relinquishment, abandonment and/or removal 

of a child.

B. Alternative care

11. All decisions concerning alternative care should take full account of the 

desirability, in principle, of maintaining the child as close as possible to his/her 

habitual place of residence, in order to facilitate contact and potential reintegration 

with his/her family and to minimize disruption of his/her educational, cultural and 

social life.

12. Decisions regarding children in alternative care, including those in informal 

care, should have due regard for the importance of ensuring children a stable 
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home and of meeting their basic need for safe and continuous attachment to their 

caregivers, with permanency generally being a key goal.

13. Children must be treated with dignity and respect at all times and must benefi t 

from eff ective protection from abuse, neglect and all forms of exploitation, whether 

on the part of care providers, peers or third parties, in whatever care setting they 

may fi nd themselves.

14. Removal of a child from the care of the family should be seen as a measure 

of last resort and should, whenever possible, be temporary and for the shortest 

possible duration. Removal decisions should be regularly reviewed and the child’s 

return to parental care, once the original causes of removal have been resolved or 

have disappeared, should be in the best interests of the child, in keeping with the 

assessment foreseen in paragraph 49 below.

15. Financial and material poverty, or conditions directly and uniquely imputable 

to such poverty, should never be the only justifi cation for the removal of a child from 

parental care, for receiving a child into alternative care, or for preventing his/her 

reintegration, but should be seen as a signal for the need to provide appropriate 

support to the family.

16. Attention must be paid to promoting and safeguarding all other rights of 

special pertinence to the situation of children without parental care, including, 

but not limited to, access to education, health and other basic services, the right 

to identity, freedom of religion or belief, language and protection of property and 

inheritance rights.

17. Siblings with existing bonds should in principle not be separated by placements 

in alternative care unless there is a clear risk of abuse or other justifi cation in the 

best interests of the child. In any case, every eff ort should be made to enable siblings 

to maintain contact with each other, unless this is against their wishes or interests.

18. Recognizing that, in most countries, the majority of children without parental 

care are looked after informally by relatives or others, States should seek to devise 

appropriate means, consistent with the present Guidelines, to ensure their welfare 

and protection while in such informal care arrangements, with due respect for 
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cultural, economic, gender and religious diff erences and practices that do not 

confl ict with the rights and best interests of the child.

19. No child should be without the support and protection of a legal guardian or 

other recognized responsible adult or competent public body at any time.

20. The provision of alternative care should never be undertaken with a prime 

purpose of furthering the political, religious or economic goals of the providers.

21. The use of residential care should be limited to cases where such a setting 

is specifi cally appropriate, necessary and constructive for the individual child 

concerned and in his/her best interests.

22. In accordance with the predominant opinion of experts, alternative care 

for young children, especially those under the age of 3 years, should be provided 

in family-based settings. Exceptions to this principle may be warranted in order 

to prevent the separation of siblings and in cases where the placement is of an 

emergency nature or is for a predetermined and very limited duration, with planned 

family reintegration or other appropriate long-term care solution as its outcome.

23. While recognizing that residential care facilities and family-based care 

complement each other in meeting the needs of children, where large residential 

care facilities (institutions) remain, alternatives should be developed in the context 

of an overall deinstitutionalization strategy, with precise goals and objectives, which 

will allow for their progressive elimination. To this end, States should establish care 

standards to ensure the quality and conditions that are conducive to the child’s 

development, such as individualized and small-group care, and should evaluate 

existing facilities against these standards. Decisions regarding the establishment of, 

or permission to establish, new residential care facilities, whether public or private, 

should take full account of this deinstitutionalization objective and strategy.

Measures to promote application

24. States should, to the maximum extent of their available resources and, where 

appropriate, within the framework of development cooperation, allocate human 

and fi nancial resources to ensure the optimal and progressive implementation of 

the present Guidelines throughout their respective territories in a timely manner. 
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States should facilitate active cooperation among all relevant authorities and the 

mainstreaming of child and family welfare issues within all ministries directly or 

indirectly concerned.

25. States are responsible for determining any need for, and requesting, 

international cooperation in implementing the present Guidelines. Such requests 

should be given due consideration and should receive a favourable response 

wherever possible and appropriate. The enhanced implementation of the present 

Guidelines should fi gure in development cooperation programmes. When providing 

assistance to a State, foreign entities should abstain from any initiative inconsistent 

with the Guidelines.

26. Nothing in the present Guidelines should be interpreted as encouraging or 

condoning lower standards than those that may exist in given States, including in 

their legislation. Similarly, competent authorities, professional organizations and 

others are encouraged to develop national or professionally specifi c guidelines that 

build upon the letter and spirit of the present Guidelines.

III. Scope of the Guidelines

27. The present Guidelines apply to the appropriate use and conditions of 

alternative formal care for all persons under the age of 18 years, unless, under the 

law applicable to the child, majority is attained earlier. Only where indicated do 

the Guidelines also apply to informal care settings, having due regard for both 

the important role played by the extended family and the community and the 

obligations of States for all children not in the care of their parents or legal and 

customary caregivers, as set out in the Convention on the Rights of the Child.

28. Principles in the present Guidelines are also applicable, as appropriate, to 

young persons already in alternative care and who need continuing care or support 

for a transitional period after reaching the age of majority under applicable law.

29. For the purposes of the present Guidelines, and subject, notably, to the 

exceptions listed in paragraph 30 below, the following defi nitions shall apply:

(a) Children without parental care: all children not in the overnight care of at 

least one of their parents, for whatever reason and under whatever circumstances. 
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Children without parental care who are outside their country of habitual residence 

or victims of emergency situations may be designated as:

(i) “Unaccompanied” if they are not cared for by another relative or an adult who 

by law or custom is responsible for doing so; or

(ii) “Separated” if they are separated from a previous legal or customary primary 

caregiver, but who may nevertheless be accompanied by another relative;

(b) Alternative care may take the form of:

(i) Informal care: any private arrangement provided in a family environment, 

whereby the child is looked after on an ongoing or indefi nite basis by relatives 

or friends (informal kinship care) or by others in their individual capacity, at the 

initiative of the child, his/her parents or other person without this arrangement 

having been ordered by an administrative or judicial authority or a duly accredited 

body;

(ii) Formal care: all care provided in a family environment which has been ordered 

by a competent administrative body or judicial authority, and all care provided in a 

residential environment, including in private facilities, whether or not as a result of 

administrative or judicial measures;

(c) With respect to the environment where it is provided, alternative care may be:

(i) Kinship care: family-based care within the child’s extended family or with close 

friends of the family known to the child, whether formal or informal in nature;

(ii) Foster care: situations where children are placed by a competent authority for 

the purpose of alternative care in the domestic environment of a family other than 

the children’s own family that has been selected, qualifi ed, approved and supervised 

for providing such care;

(iii) Other forms of family-based or family-like care placements;

(iv) Residential care: care provided in any non-family-based group setting, such as 

places of safety for emergency care, transit centres in emergency situations, and all 

other short- and long-term residential care facilities, including group homes;

(v) Supervised independent living arrangements for children;

(d) With respect to those responsible for alternative care:

(i) Agencies are the public or private bodies and services that organize alternative 

care for children;

(ii) Facilities are the individual public or private establishments that provide 

residential care for children.
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30. The scope of alternative care as foreseen in the present Guidelines does not 

extend, however, to:

(a) Persons under the age of 18 years who are deprived of their liberty by decision 

of a judicial or administrative authority as a result of being alleged as, accused of or 

recognized as having infringed the law, and whose situation is covered by the United 

Nations Standard Minimum Rules for the Administration of Juvenile Justice and the 

United Nations Rules for the Protection of Juveniles Deprived of Their Liberty;

(b) Care by adoptive parents from the moment the child concerned is eff ectively 

placed in their custody pursuant to a fi nal adoption order, as of which moment, 

for the purposes of the present Guidelines, the child is considered to be in parental 

care. The Guidelines are, however, applicable to pre-adoption or probationary 

placement of a child with the prospective adoptive parents, as far as they are 

compatible with requirements governing such placements as stipulated in other 

relevant international instruments;

(c) Informal arrangements whereby a child voluntarily stays with relatives or 

friends for recreational purposes and reasons not connected with the parents’ 

general inability or unwillingness to provide adequate care.

31. Competent authorities and others concerned are also encouraged to make use 

of the present Guidelines, as applicable, at boarding schools, hospitals, centres for 

children with mental and physical disabilities or other special needs, camps, the 

workplace and other places which may be responsible for the care of children.

IV. Preventing the need for alternative care

A. Promoting parental care

32. States should pursue policies that ensure support for families in meeting 

their responsibilities towards the child and promote the right of the child to have a 

relationship with both parents. These policies should address the root causes of child 

abandonment, relinquishment and separation of the child from his/her family by 

ensuring, inter alia, the right to birth registration, and access to adequate housing 

and to basic health, education and social welfare services, as well as by promoting 

measures to combat poverty, discrimination, marginalization, stigmatization, 

violence, child maltreatment and sexual abuse, and substance abuse.
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33. States should develop and implement consistent and mutually reinforcing 

family-oriented policies designed to promote and strengthen parents’ ability to 

care for their children.

34. States should implement eff ective measures to prevent child abandonment, 

relinquishment and separation of the child from his/her family. Social policies and 

programmes should, inter alia, empower families with attitudes, skills, capacities 

and tools to enable them to provide adequately for the protection, care and 

development of their children. The complementary capacities of the State and civil 

society, including non-governmental and community-based organizations, religious 

leaders and the media should be engaged to this end. These social protection 

measures should include:

(a) Family strengthening services, such as parenting courses and sessions, 

the promotion of positive parent-child relationships, confl ict resolution skills, 

opportunities for employment and income generation and, where required, social 

assistance;

(b) Supportive social services, such as day care, mediation and conciliation 

services, substance abuse treatment, fi nancial assistance, and services for parents 

and children with disabilities. Such services, preferably of an integrated and non-

intrusive nature, should be directly accessible at the community level and should 

actively involve the participation of families as partners, combining their resources 

with those of the community and the carer;

(c) Youth policies aiming at empowering youth to face positively the challenges of 

everyday life, including when they decide to leave the parental home, and preparing 

future parents to make informed decisions regarding their sexual and reproductive 

health and to fulfi l their responsibilities in this respect.

35. Various complementary methods and techniques should be used for family 

support, varying throughout the process of support, such as home visits, group 

meetings with other families, case conferences and securing commitments by the 

family concerned. They should be directed towards both facilitating intrafamilial 

relationships and promoting the family’s integration within its community.

36. Special attention should be paid, in accordance with local laws, to the provision 

and promotion of support and care services for single and adolescent parents 

and their children, whether or not born out of wedlock. States should ensure that 
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adolescent parents retain all rights inherent to their status both as parents and as 

children, including access to all appropriate services for their own development, 

allowances to which parents are entitled, and their inheritance rights. Measures 

should be adopted to ensure the protection of pregnant adolescents and to 

guarantee that they do not interrupt their studies. Eff orts should also be made to 

reduce the stigma attached to single and adolescent parenthood.

37. Support and services should be available to siblings who have lost their parents 

or caregivers and choose to remain together in their household, to the extent that the 

eldest sibling is both willing and deemed capable of acting as the household head. 

States should ensure, including through the appointment of a legal guardian, a 

recognized responsible adult or, where appropriate, a public body legally mandated 

to act as guardian, as stipulated in paragraph 19 above, that such households 

benefi t from mandatory protection from all forms of exploitation and abuse, and 

supervision and support on the part of the local community and its competent 

services, such as social workers, with particular concern for the children’s health, 

housing, education and inheritance rights. Special attention should be given to 

ensuring that the head of such a household retains all rights inherent to his/her 

child status, including access to education and leisure, in addition to his/her rights 

as a household head.

38. States should ensure opportunities for day care, including all-day schooling, 

and respite care which would enable parents better to cope with their overall 

responsibilities towards the family, including additional responsibilities inherent 

in caring for children with special needs.

Preventing family separation

39. Proper criteria based on sound professional principles should be developed and 

consistently applied for assessing the child’s and the family’s situation, including 

the family’s actual and potential capacity to care for the child, in cases where the 

competent authority or agency has reasonable grounds to believe that the well-

being of the child is at risk.

40. Decisions regarding removal or reintegration should be based on this 

assessment and should be made by suitably qualifi ed and trained professionals, 
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on behalf of or authorized by a competent authority, in full consultation with all 

concerned and bearing in mind the need to plan for the child’s future.

41. States are encouraged to adopt measures for the integral protection and 

guarantee of rights during pregnancy, birth and the breastfeeding period, in order 

to ensure conditions of dignity and equality for the adequate development of the 

pregnancy and the care of the child. Therefore, support programmes should be 

provided to future mothers and fathers, particularly adolescent parents, who have 

diffi  culty exercising their parental responsibilities. Such programmes should aim 

at empowering mothers and fathers to exercise their parental responsibilities in 

conditions of dignity and at avoiding their being induced to surrender their child 

because of their vulnerability.

42. When a child is relinquished or abandoned, States should ensure that this may 

take place in conditions of confi dentiality and safety for the child, respecting his/

her right to access information on his/her origins where appropriate and possible 

under the law of the State.

43. States should formulate clear policies to address situations where a child has 

been abandoned anonymously, which indicate whether and how family tracing 

should be undertaken and reunifi cation or placement within the extended family 

pursued. Policies should also allow for timely decision-making on the child’s 

eligibility for permanent family placement and for arranging such placements 

expeditiously.

44. When a public or private agency or facility is approached by a parent or legal 

guardian wishing to relinquish a child permanently, the State should ensure that 

the family receives counselling and social support to encourage and enable them 

to continue to care for the child. If this fails, a social worker or other appropriate 

professional assessment should be undertaken to determine whether there are 

other family members who wish to take permanent responsibility for the child, and 

whether such arrangements would be in the best interests of the child. Where such 

arrangements are not possible or are not in the best interests of the child, eff orts 

should be made to fi nd a permanent family placement within a reasonable period.
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45. When a public or private agency or facility is approached by a parent or 

caregiver wishing to place a child in care for a short or indefi nite period, the State 

should ensure the availability of counselling and social support to encourage and 

enable him or her to continue to care for the child. A child should be admitted to 

alternative care only when such eff orts have been exhausted and acceptable and 

justifi ed reasons for entry into care exist.

46. Specifi c training should be provided to teachers and others working with 

children in order to help them to identify situations of abuse, neglect, exploitation 

or risk of abandonment and to refer such situations to competent bodies.

47. Any decision to remove a child against the will of his/her parents must be 

made by competent authorities, in accordance with applicable law and procedures 

and subject to judicial review, the parents being assured the right of appeal and 

access to appropriate legal representation.

48. When the child’s sole or main carer may be the subject of deprivation of liberty 

as a result of preventive detention or sentencing decisions, non-custodial remand 

measures and sentences should be taken in appropriate cases wherever possible, 

the best interests of the child being given due consideration. States should take into 

account the best interests of the child when deciding whether to remove children 

born in prison and children living in prison with a parent. The removal of such 

children should be treated in the same way as other instances where separation is 

considered. Best eff orts should be made to ensure that children remaining in custody 

with their parent benefi t from adequate care and protection, while guaranteeing 

their own status as free individuals and access to activities in the community.

B. Promoting family reintegration

49. In order to prepare and support the child and the family for his/her possible 

return to the family, his/her situation should be assessed by a duly designated 

individual or team with access to multidisciplinary advice, in consultation with the 

diff erent actors involved (the child, the family, the alternative caregiver), so as to 

decide whether the reintegration of the child in the family is possible and in the best 

interests of the child, which steps this would involve and under whose supervision.
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50. The aims of the reintegration and the family’s and alternative caregiver’s 

principal tasks in this respect should be set out in writing and agreed on by all 

concerned.

51. Regular and appropriate contact between the child and his/her family 

specifi cally for the purpose of reintegration should be developed, supported and 

monitored by the competent body.

52. Once decided, the reintegration of the child in his/her family should be designed 

as a gradual and supervised process, accompanied by follow-up and support 

measures that take account of the child’s age, needs and evolving capacities, as well 

as the cause of the separation.

V. Framework of care provision

53. In order to meet the specifi c psychoemotional, social and other needs of each 

child without parental care, States should take all necessary measures to ensure 

that the legislative, policy and fi nancial conditions exist to provide for adequate 

alternative care options, with priority to family- and community-based solutions.

54. States should ensure the availability of a range of alternative care options, 

consistent with the general principles of the present Guidelines, for emergency, 

short-term and long-term care.

55. States should ensure that all entities and individuals engaged in the provision 

of alternative care for children receive due authorization to do so from a competent 

authority and are subject to regular monitoring and review by the latter in keeping 

with the present Guidelines. To this end, these authorities should develop appropriate 

criteria for assessing the professional and ethical fi tness of care providers and for 

their accreditation, monitoring and supervision.

56. With regard to informal care arrangements for the child, whether within the 

extended family, with friends or with other parties, States should, where appropriate, 

encourage such carers to notify the competent authorities accordingly so that they 

and the child may receive any necessary fi nancial and other support that would 

promote the child’s welfare and protection. Where possible and appropriate, States 
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should encourage and enable informal caregivers, with the consent of the child and 

parents concerned, to formalize the care arrangement after a suitable lapse of time, 

to the extent that the arrangement has proved to be in the best interests of the child 

to date and is expected to continue in the foreseeable future.

VI. Determination of the most appropriate form of care

57. Decision-making on alternative care in the best interests of the child should 

take place through a judicial, administrative or other adequate and recognized 

procedure, with legal safeguards, including, where appropriate, legal representation 

on behalf of children in any legal proceedings. It should be based on rigorous 

assessment, planning and review, through established structures and mechanisms, 

and should be carried out on a case-by-case basis, by suitably qualifi ed professionals 

in a multidisciplinary team, wherever possible. It should involve full consultation at 

all stages with the child, according to his/her evolving capacities, and with his/her 

parents or legal guardians. To this end, all concerned should be provided with the 

necessary information on which to base their opinion. States should make every 

eff ort to provide adequate resources and channels for the training and recognition 

of the professionals responsible for determining the best form of care so as to 

facilitate compliance with these provisions.

58. Assessment should be carried out expeditiously, thoroughly and carefully. It 

should take into account the child’s immediate safety and well-being, as well as his/

her longer-term care and development, and should cover the child’s personal and 

developmental characteristics, ethnic, cultural, linguistic and religious background, 

family and social environment, medical history and any special needs.

59. The resulting initial and review reports should be used as essential tools for 

planning decisions from the time of their acceptance by the competent authorities 

onwards, with a view to, inter alia, avoiding undue disruption and contradictory 

decisions.

60. Frequent changes in care setting are detrimental to the child’s development and 

ability to form attachments, and should be avoided. Short-term placements should 

aim at enabling an appropriate permanent solution to be arranged. Permanency for 

the child should be secured without undue delay through reintegration in his/her 
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nuclear or extended family or, if this is not possible, in an alternative stable family 

setting or, where paragraph 21 above applies, in stable and appropriate residential 

care.

61. Planning for care provision and permanency should be carried out from the 

earliest possible time, ideally before the child enters care, taking into account 

the immediate and longer-term advantages and disadvantages of each option 

considered, and should comprise short- and long-term propositions.

62. Planning for care provision and permanency should be based on, notably, the 

nature and quality of the child’s attachment to his/her family, the family’s capacity 

to safeguard the child’s well-being and harmonious development, the child’s need 

or desire to feel part of a family, the desirability of the child remaining within his/

her community and country, the child’s cultural, linguistic and religious background, 

and the child’s relationships with siblings, with a view to avoiding their separation.

63. The plan should clearly state, inter alia, the goals of the placement and the 

measures to achieve them.

64. The child and his/her parents or legal guardians should be fully informed 

about the alternative care options available, the implications of each option and 

their rights and obligations in the matter.

65. The preparation, enforcement and evaluation of a protective measure for a 

child should be carried out, to the greatest extent possible, with the participation of 

his/her parents or legal guardians and potential foster carers and caregivers, with 

respect to his/her particular needs, convictions and special wishes. At the request of 

the child, parents or legal guardians, other important persons in the child’s life may 

also be consulted in any decision-making process, at the discretion of the competent 

authority.

66. States should ensure that any child who has been placed in alternative care 

by a properly constituted court, tribunal or administrative or other competent 

body, as well as his/her parents or others with parental responsibility, are given the 

opportunity to make representations on the placement decision before a court, are 

informed of their rights to make such representations and are assisted in doing so.
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67. States should ensure the right of any child who has been placed in temporary 

care to regular and thorough review – preferably at least every three months – of the 

appropriateness of his/her care and treatment, taking into account, notably, his/

her personal development and any changing needs, developments in his/her family 

environment, and the adequacy and necessity of the current placement in these 

circumstances. The review should be carried out by duly qualifi ed and authorized 

persons, and should fully involve the child and all relevant persons in the child’s 

life.

68. The child should be prepared for all changes of care settings resulting from the 

planning and review processes.

VII. Provision of alternative care

A. Policies

69. It is a responsibility of the State or appropriate level of government to ensure 

the development and implementation of coordinated policies regarding formal and 

informal care for all children who are without parental care. Such policies should be 

based on sound information and statistical data. They should defi ne a process for 

determining who has responsibility for a child, taking into account the role of the 

child’s parents or principal caregivers in his/her protection, care and development. 

Presumptive responsibility, unless shown to be otherwise, is with the child’s parents 

or principal caregivers.

70. All State entities involved in the referral of, and assistance to, children 

without parental care, in cooperation with civil society, should adopt policies and 

procedures which favour information-sharing and networking between agencies 

and individuals in order to ensure eff ective care, aftercare and protection for these 

children. The location and/or design of the agency responsible for the oversight of 

alternative care should be established so as to maximize its accessibility to those 

who require the services provided.

71. Special attention should be paid to the quality of alternative care provision, both 

in residential and in family-based care, in particular with regard to the professional 

skills, selection, training and supervision of carers. Their role and functions should 
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be clearly defi ned and clarifi ed with respect to those of the child’s parents or legal 

guardians.

72. In each country, the competent authorities should draw up a document 

setting out the rights of children in alternative care in keeping with the present 

Guidelines. Children in alternative care should be enabled to understand fully the 

rules, regulations and objectives of the care setting and their rights and obligations 

therein.

73. All alternative care provision should be based on a written statement of the 

provider’s aims and objectives in providing the service and the nature of the provider’s 

responsibilities to the child that refl ects the standards set by the Convention on the 

Rights of the Child, the present Guidelines and applicable law. All providers should 

be appropriately qualifi ed or approved in accordance with legal requirements to 

provide alternative care services.

74. A regulatory framework should be established to ensure a standard process for 

the referral or admission of a child to an alternative care setting.

75. Cultural and religious practices regarding the provision of alternative care, 

including those related to gender perspectives, should be respected and promoted 

to the extent that they can be shown to be consistent with the rights and best 

interests of the children. The process of considering whether such practices should 

be promoted should be carried out in a broadly participatory way, involving the 

cultural and religious leaders concerned, professionals and those caring for children 

without parental care, parents and other relevant stakeholders, as well as the 

children themselves.

1. Informal care

76. With a view to ensuring that appropriate conditions of care are met in informal 

care provided by individuals or families, States should recognize the role played by 

this type of care and take adequate measures to support its optimal provision on the 

basis of an assessment of which particular settings may require special assistance 

or oversight.
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77. Competent authorities should, where appropriate, encourage informal carers 

to notify the care arrangement and should seek to ensure their access to all available 

services and benefi ts likely to assist them in discharging their duty to care for and 

protect the child.

78. The State should recognize the de facto responsibility of informal carers for the 

child.

79. States should devise special and appropriate measures designed to protect 

children in informal care from abuse, neglect, child labour and all other forms of 

exploitation, with particular attention to informal care provided by non-relatives, 

or by relatives previously unknown to the children or living far from the children’s 

habitual place of residence.

2. General conditions applying to all forms of formal alternative care 

arrangements

80. The transfer of a child into alternative care should be carried out with the 

utmost sensitivity and in a child-friendly manner, in particular involving specially 

trained and, in principle, non-uniformed personnel.

81. When a child is placed in alternative care, contact with his/her family, as well 

as with other persons close to him or her, such as friends, neighbours and previous 

carers, should be encouraged and facilitated, in keeping with the child’s protection 

and best interests. The child should have access to information on the situation of 

his/her family members in the absence of contact with them.

82. States should pay special attention to ensuring that children in alternative 

care because of parental imprisonment or prolonged hospitalization have the 

opportunity to maintain contact with their parents and receive any necessary 

counselling and support in that regard.

83. Carers should ensure that children receive adequate amounts of wholesome 

and nutritious food in accordance with local dietary habits and relevant dietary 

standards, as well as with the children’s religious beliefs. Appropriate nutritional 

supplementation should also be provided when necessary.
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84. Carers should promote the health of the children for whom they are responsible 

and make arrangements to ensure that medical care, counselling and support are 

made available as required.

85. Children should have access to formal, non-formal and vocational education 

in accordance with their rights, to the maximum extent possible in educational 

facilities in the local community.

86. Carers should ensure that the right of every child, including children with 

disabilities, living with or aff ected by HIV/AIDS or having any other special needs, 

to develop through play and leisure activities is respected and that opportunities 

for such activities are created within and outside the care setting. Contact with the 

children and others in the local community should be encouraged and facilitated.

87. The specifi c safety, health, nutritional, developmental and other needs of babies 

and young children, including those with special needs, should be catered for in all 

care settings, including ensuring their ongoing attachment to a specifi c carer.

88. Children should be allowed to satisfy the needs of their religious and spiritual 

life, including by receiving visits from a qualifi ed representative of their religion, 

and to freely decide whether or not to participate in religious services, religious 

education or counselling. The child’s own religious background should be respected, 

and no child should be encouraged or persuaded to change his/her religion or belief 

during a care placement.

89. All adults responsible for children should respect and promote the right to 

privacy, including appropriate facilities for hygiene and sanitary needs, respecting 

gender diff erences and interaction, and adequate, secure and accessible storage 

space for personal possessions.

90. Carers should understand the importance of their role in developing positive, 

safe and nurturing relationships with children, and should be able to do so.

91. Accommodation in all alternative care settings should meet the requirements 

of health and safety.
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92. States must ensure through their competent authorities that accommodation 

provided to children in alternative care, and their supervision in such placements, 

enable them to be eff ectively protected against abuse. Particular attention needs to 

be paid to the age, maturity and degree of vulnerability of each child in determining 

his/her living arrangements. Measures aimed at protecting children in care should 

be in conformity with the law and should not involve unreasonable constraints 

on their liberty and conduct in comparison with children of similar age in their 

community.

93. All alternative care settings should provide adequate protection to children 

from abduction, traffi  cking, sale and all other forms of exploitation. Any consequent 

constraints on their liberty and conduct should be no more than are strictly necessary 

to ensure their eff ective protection from such acts.

94. All carers should promote and encourage children and young people to develop 

and exercise informed choices, taking account of acceptable risks and the child’s 

age, and according to his/her evolving capacities.

95. States, agencies and facilities, schools and other community services should 

take appropriate measures to ensure that children in alternative care are not 

stigmatized during or after their placement. This should include eff orts to minimize 

the identifi cation of children as being looked after in an alternative care setting.

96. All disciplinary measures and behaviour management constituting torture, 

cruel, inhuman or degrading treatment, including closed or solitary confi nement or 

any other forms of physical or psychological violence that are likely to compromise 

the physical or mental health of the child, must be strictly prohibited in conformity 

with international human rights law. States must take all necessary measures to 

prevent such practices and ensure that they are punishable by law. Restriction of 

contact with members of the child’s family and other persons of special importance 

to the child should never be used as a sanction.

97. Use of force and restraints of whatever nature should not be authorized unless 

strictly necessary for safeguarding the child’s or others’ physical or psychological 

integrity, in conformity with the law and in a reasonable and proportionate manner 

and with respect for the fundamental rights of the child. Restraint by means of 
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drugs and medication should be based on therapeutic needs and should never be 

employed without evaluation and prescription by a specialist.

98. Children in care should be off ered access to a person of trust in whom they may 

confi de in total confi dentiality. This person should be designated by the competent 

authority with the agreement of the child concerned. The child should be informed 

that legal or ethical standards may require breaching confi dentiality under certain 

circumstances.

99. Children in care should have access to a known, eff ective and impartial 

mechanism whereby they can notify complaints or concerns regarding their 

treatment or conditions of placement. Such mechanisms should include initial 

consultation, feedback, implementation and further consultation. Young people 

with previous care experience should be involved in this process, due weight being 

given to their opinions. This process should be conducted by competent persons 

trained to work with children and young people.

100. To promote the child’s sense of self-identity, a life story book comprising 

appropriate information, pictures, personal objects and mementoes regarding 

each step of the child’s life should be maintained with the child’s participation and 

made available to the child throughout his/her life.

B. Legal responsibility for the child

101. In situations where the child’s parents are absent or are incapable of making 

day-to-day decisions in the best interests of the child, and the child’s placement 

in alternative care has been ordered or authorized by a competent administrative 

body or judicial authority, a designated individual or competent entity should be 

vested with the legal right and responsibility to make such decisions in the place of 

parents, in full consultation with the child. States should ensure that a mechanism 

is in place for designating such an individual or entity.

102. Such legal responsibility should be attributed by the competent authorities and 

be supervised directly by them or through formally accredited entities, including 

non-governmental organizations. Accountability for the actions of the individual or 

entity concerned should lie with the designating body.
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103. Persons exercising such legal responsibility should be reputable individuals 

with relevant knowledge of children’s issues, an ability to work directly with 

children and an understanding of any special and cultural needs of the children to 

be entrusted to them. They should receive appropriate training and professional 

support in this regard. They should be in a position to make independent and 

impartial decisions that are in the best interests of the children concerned and that 

promote and safeguard each child’s welfare.

104. The role and specifi c responsibilities of the designated person or entity should 

include:

(a) Ensuring that the rights of the child are protected and, in particular, that the 

child has appropriate care, accommodation, health-care provision, developmental 

opportunities, psychosocial support, education and language support;

(b) Ensuring that the child has access to legal and other representation where 

necessary, consulting with the child so that the child’s views are taken into account 

by decision-making authorities, and advising and keeping the child informed of 

his/her rights;

(c) Contributing to the identifi cation of a stable solution in the best interests of 

the child;

(d) Providing a link between the child and various organizations that may provide 

services to the child;

(e) Assisting the child in family tracing;

(f) Ensuring that, if repatriation or family reunifi cation is carried out, it is done in 

the best interests of the child;

(g) Helping the child to keep in touch with his/her family, when appropriate.

1. Agencies and facilities responsible for formal care

105. Legislation should stipulate that all agencies and facilities must be registered 

and authorized to operate by social welfare services or another competent authority, 

and that failure to comply with such legislation constitutes an off ence punishable by 

law. Authorization should be granted and be regularly reviewed by the competent 

authorities on the basis of standard criteria covering, at a minimum, the agency’s 

or facility’s objectives, functioning, staff  recruitment and qualifi cations, conditions 

of care and fi nancial resources and management.



Appendix III368

106. All agencies and facilities should have written policy and practice statements, 

consistent with the present Guidelines, setting out clearly their aims, policies, 

methods and the standards applied for the recruitment, monitoring, supervision 

and evaluation of qualifi ed and suitable carers to ensure that those aims are met.

107. All agencies and facilities should develop a staff  code of conduct, consistent 

with the present Guidelines, that defi nes the role of each professional and of the 

carers in particular and includes clear reporting procedures on allegations of 

misconduct by any team member.

108. The forms of fi nancing care provision should never be such as to encourage a 

child’s unnecessary placement or prolonged stay in care arrangements organized or 

provided by an agency or facility.

109. Comprehensive and up-to-date records should be maintained regarding the 

administration of alternative care services, including detailed fi les on all children in 

their care, staff  employed and fi nancial transactions.

110. The records on children in care should be complete, up to date, confi dential 

and secure, and should include information on their admission and departure and 

the form, content and details of the care placement of each child, together with any 

appropriate identity documents and other personal information. Information on the 

child’s family should be included in the child’s fi le as well as in the reports based on 

regular evaluations. This record should follow the child throughout the alternative 

care period and be consulted by duly authorized professionals responsible for his/

her current care.

111. The above-mentioned records could be made available to the child, as well 

as to the parents or guardians, within the limits of the child’s right to privacy and 

confi dentiality, as appropriate. Appropriate counselling should be provided before, 

during and after consultation of the record.

112. All alternative care services should have a clear policy on maintaining the 

confi dentiality of information pertaining to each child, which all carers are aware of 

and adhere to.
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113. As a matter of good practice, all agencies and facilities should systematically 

ensure that, prior to employment, carers and other staff  in direct contact with 

children undergo an appropriate and comprehensive assessment of their suitability 

to work with children.

114. Conditions of work, including remuneration, for carers employed by agencies 

and facilities should be such as to maximize motivation, job satisfaction and 

continuity, and hence their disposition to fulfi l their role in the most appropriate 

and eff ective manner.

115. Training should be provided to all carers on the rights of children without 

parental care and on the specifi c vulnerability of children, in particularly diffi  cult 

situations, such as emergency placements or placements outside their area of 

habitual residence. Cultural, social, gender and religious sensitization should also 

be assured. States should also provide adequate resources and channels for the 

recognition of these professionals in order to favour the implementation of these 

provisions.

116. Training in dealing appropriately with challenging behaviour, including confl ict 

resolution techniques and means to prevent acts of harm or self-harm, should be 

provided to all care staff  employed by agencies and facilities.

117. Agencies and facilities should ensure that, wherever appropriate, carers are 

prepared to respond to children with special needs, notably those living with HIV/

AIDS or other chronic physical or mental illnesses, and children with physical or 

mental disabilities.

2. Foster care

118. The competent authority or agency should devise a system, and should train 

concerned staff  accordingly, to assess and match the needs of the child with the 

abilities and resources of potential foster carers and to prepare all concerned for the 

placement.
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119. A pool of accredited foster carers should be identifi ed in each locality who 

can provide children with care and protection while maintaining ties to family, 

community and cultural group.

120. Special preparation, support and counselling services for foster carers should 

be developed and made available to carers at regular intervals, before, during and 

after the placement.

121. Carers should have, within fostering agencies and other systems involved with 

children without parental care, the opportunity to make their voice heard and to 

infl uence policy.

122. Encouragement should be given to the establishment of associations of foster 

carers that can provide important mutual support and contribute to practice and 

policy development.

C. Residential care

123. Facilities providing residential care should be small and be organized around 

the rights and needs of the child, in a setting as close as possible to a family or small 

group situation. Their objective should generally be to provide temporary care and 

to contribute actively to the child’s family reintegration or, if this is not possible, 

to secure his/her stable care in an alternative family setting, including through 

adoption or kafala of Islamic law, where appropriate.

124. Measures should be taken so that, where necessary and appropriate, a child 

solely in need of protection and alternative care may be accommodated separately 

from children who are subject to the criminal justice system.

125. The competent national or local authority should establish rigorous screening 

procedures to ensure that only appropriate admissions to such facilities are made.

126. States should ensure that there are suffi  cient carers in residential care settings 

to allow individualized attention and to give the child, where appropriate, the 

opportunity to bond with a specifi c carer. Carers should also be deployed within the 
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care setting in such a way as to implement eff ectively its aims and objectives and 

ensure child protection.

127. Laws, policies and regulations should prohibit the recruitment and solicitation 

of children for placement in residential care by agencies, facilities or individuals.

D. Inspection and monitoring

128. Agencies, facilities and professionals involved in care provision should be 

accountable to a specifi c public authority, which should ensure, inter alia, frequent 

inspections comprising both scheduled and unannounced visits, involving 

discussion with and observation of the staff  and the children.

129. To the extent possible and appropriate, inspection functions should include a 

component of training and capacity-building for care providers.

130. States should be encouraged to ensure that an independent monitoring 

mechanism is in place, with due consideration for the principles relating to the 

status of national institutions for the promotion and protection of human rights 

(the Paris Principles). The monitoring mechanism should be easily accessible to 

children, parents and those responsible for children without parental care. The 

functions of the monitoring mechanism should include:

(a) Consulting in conditions of privacy with children in all forms of alternative care, 

visiting the care settings in which they live and undertaking investigations into any 

alleged situation of violation of children’s rights in those settings, on complaint or 

on its own initiative;

(b) Recommending relevant policies to appropriate authorities with the aim of 

improving the treatment of children deprived of parental care and ensuring that 

it is in keeping with the preponderance of research fi ndings on child protection, 

health, development and care;

(c) Submitting proposals and observations concerning draft legislation;

(d) Contributing independently to the reporting process under the Convention on 

the Rights of the Child, including to periodic State party reports to the Committee 

on the Rights of the Child with regard to the implementation of the present 

Guidelines.
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E. Support for aftercare

131. Agencies and facilities should have a clear policy and should carry out agreed 

procedures relating to the planned and unplanned conclusion of their work with 

children to ensure appropriate aftercare and/or follow-up. Throughout the period 

of care, they should systematically aim at preparing children to assume self-

reliance and to integrate fully in the community, notably through the acquisition 

of social and life skills, which are fostered by participation in the life of the local 

community.

132. The process of transition from care to aftercare should take into consideration 

children’s gender, age, maturity and particular circumstances and include 

counselling and support, notably to avoid exploitation. Children leaving care 

should be encouraged to take part in the planning of aftercare life. Children with 

special needs, such as disabilities, should benefi t from an appropriate support 

system, ensuring, inter alia, avoidance of unnecessary institutionalization. Both the 

public and the private sectors should be encouraged, including through incentives, 

to employ children from diff erent care services, particularly children with special 

needs.

133. Special eff orts should be made to allocate to each child, whenever possible, a 

specialized person who can facilitate his/her independence when leaving care.

134. Aftercare should be prepared as early as possible in the placement and, in any 

case, well before the child leaves the care setting.

135. Ongoing educational and vocational training opportunities should be imparted 

as part of life skills education to young people leaving care in order to help them to 

become fi nancially independent and generate their own income.

136. Access to social, legal and health services, together with appropriate fi nancial 

support, should also be provided to young people leaving care and during 

aftercare.
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VIII. Care provision for children outside their country of habitual residence

A. Placement of a child for care abroad

137. The present Guidelines should apply to all public and private entities and 

all persons involved in arrangements for a child to be sent for care to a country 

other than his/her country of habitual residence, whether for medical treatment, 

temporary hosting, respite care or any other reason.

138. States concerned should ensure that a designated body has responsibility for 

determining specifi c standards to be met regarding, in particular, the criteria for 

selecting carers in the host country and the quality of care and follow-up, as well as 

for supervising and monitoring the operation of such schemes.

139. To ensure appropriate international cooperation and child protection in such 

situations, States are encouraged to ratify or accede to the Hague Convention on 

Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation in respect 

of Parental Responsibility and Measures for the Protection of Children, of 19 October 

1996.

B. Provision of care for a child already abroad

140. The present Guidelines, as well as other relevant international provisions, should 

apply to all public and private entities and all persons involved in arrangements 

for a child needing care while in a country other than his/her country of habitual 

residence, for whatever reason.

141. Unaccompanied or separated children already abroad should, in principle, 

enjoy the same level of protection and care as national children in the country 

concerned.

142. In determining appropriate care provision, the diversity and disparity of 

unaccompanied or separated children (such as ethnic and migratory background 

or cultural and religious diversity) should be taken into consideration on a case-by-

case basis.
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143. Unaccompanied or separated children, including those who arrive irregularly 

in a country, should not, in principle, be deprived of their liberty solely for having 

breached any law governing access to and stay within the territory.

144. Child victims of traffi  cking should neither be detained in police custody 

nor subjected to penalties for their involvement under compulsion in unlawful 

activities.

145. As soon as an unaccompanied child is identifi ed, States are strongly encouraged 

to appoint a guardian or, where necessary, representation by an organization 

responsible for his/her care and well-being to accompany the child throughout the 

status determination and decision-making process.

146. As soon as an unaccompanied or separated child is taken into care, all 

reasonable eff orts should be made to trace his/her family and re-establish family 

ties, when this is in the best interests of the child and would not endanger those 

involved.

147. In order to assist in planning the future of an unaccompanied or separated 

child in a manner that best protects his/her rights, relevant State and social service 

authorities should make all reasonable eff orts to procure documentation and 

information in order to conduct an assessment of the child’s risk and social and 

family conditions in his/her country of habitual residence.

148. Unaccompanied or separated children must not be returned to their country of 

habitual residence:

(a) If, following the risk and security assessment, there are reasons to believe that 

the child’s safety and security are in danger;

(b) Unless, prior to the return, a suitable caregiver, such as a parent, other relative, 

other adult caretaker, a Government agency or an authorized agency or facility in 

the country of origin, has agreed and is able to take responsibility for the child and 

provide him or her with appropriate care and protection;

(c) If, for other reasons, it is not in the best interests of the child, according to the 

assessment of the competent authorities.
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149. With the above aims in mind, cooperation among States, regions, local 

authorities and civil society associations should be promoted, strengthened and 

enhanced.

150. The eff ective involvement of consular services or, failing that, legal 

representatives of the country of origin should be foreseen, when this is in the best 

interests of the child and would not endanger the child or his/her family.

151. Those responsible for the welfare of an unaccompanied or separated child 

should facilitate regular communication between the child and his/her family, 

except where this is against the child’s wishes or is demonstrably not in his/her best 

interests.

152. Placement with a view to adoption or kafala of Islamic law should not be 

considered a suitable initial option for an unaccompanied or separated child. States 

are encouraged to consider this option only after eff orts to determine the location 

of his/her parents, extended family or habitual carers have been exhausted.

IX. Care in emergency situations

A. Application of the Guidelines

153. The present Guidelines should continue to apply in situations of emergency 

arising from natural and man-made disasters, including international and non-

international armed confl icts, as well as foreign occupation. Individuals and 

organizations wishing to work on behalf of children without parental care in 

emergency situations are strongly encouraged to operate in accordance with the 

Guidelines.

154. In such circumstances, the State or de facto authorities in the region concerned, 

the international community and all local, national, foreign and international 

agencies providing or intending to provide child-focused services should pay special 

attention:

(a) To ensure that all entities and persons involved in responding to unaccompanied 

or separated children are suffi  ciently experienced, trained, resourceful and equipped 

to do so in an appropriate manner;



Appendix III376

(b) To develop, as necessary, temporary and long-term family-based care;

(c) To use residential care only as a temporary measure until family-based care can 

be developed;

(d) To prohibit the establishment of new residential facilities structured to provide 

simultaneous care to large groups of children on a permanent or long-term basis;

(e) To prevent the cross-border displacement of children, except under the 

circumstances described in paragraph 160 below;

(f) To make cooperation with family tracing and reintegration eff orts mandatory.

Preventing separation

155. Organizations and authorities should make every eff ort to prevent the 

separation of children from their parents or primary caregivers, unless the best 

interests of the child so require, and ensure that their actions do not inadvertently 

encourage family separation by providing services and benefi ts to children alone 

rather than to families.

156. Separation initiated by the child’s parents or other primary caregivers should 

be prevented by:

(a) Ensuring that all households have access to basic food and medical supplies 

and other services, including education;

(b) Limiting the development of residential care options and restricting their use 

to those situations where it is absolutely necessary.

B. Care arrangements

157. Communities should be assisted in playing an active role in monitoring and 

responding to care and protection issues facing children in their local context.

158. Care within a child’s own community, including fostering, should be encouraged, 

as it provides continuity in socialization and development.

159. As unaccompanied or separated children may be at heightened risk of abuse 

and exploitation, monitoring and specifi c support to carers should be foreseen to 

ensure their protection.
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160. Children in emergency situations should not be moved to a country other 

than that of their habitual residence for alternative care except temporarily for 

compelling health, medical or safety reasons. In that case, this should be as close as 

possible to their home, they should be accompanied by a parent or caregiver known 

to them, and a clear return plan should be established.

161. Should family reintegration prove impossible within an appropriate period or 

be deemed contrary to the best interests of the child, stable and defi nitive solutions, 

such as adoption or kafala of Islamic law, should be envisaged; failing this, other long-

term options should be considered, such as foster care or appropriate residential 

care, including group homes and other supervised living arrangements.

C. Tracing and family reintegration

162. Identifying, registering and documenting unaccompanied or separated 

children are priorities in any emergency and should be carried out as quickly as 

possible.

163. Registration activities should be conducted by or under the direct supervision 

of State authorities and explicitly mandated entities with responsibility for and 

experience in this task.

164. The confi dential nature of the information collected should be respected and 

systems put in place for safe forwarding and storage of information. Information 

should only be shared among duly mandated agencies for the purpose of tracing, 

family reintegration and care.

165. All those engaged in tracing family members or primary legal or customary 

caregivers should operate within a coordinated system, using standardized forms 

and mutually compatible procedures, wherever possible. They should ensure that 

the child and others concerned would not be endangered by their actions.

166. The validity of relationships and the confi rmation of the willingness of the 

child and family members to be reunited must be verifi ed for every child. No action 

should be taken that may hinder eventual family reintegration, such as adoption, 
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change of name or movement to places far from the family’s likely location, until all 

tracing eff orts have been exhausted.

167. Appropriate records of any placement of a child should be made and kept in a 

safe and secure manner so that reunifi cation can be facilitated in the future.
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