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In the News
The Policy of Prosecuting
Juvenile Offenders as Adults:
A Summary of Key Issues

By
Jeffrey M. Poirier, M.A.

Too often society believes that punishment
is the only natural consequence for
delinquent acts and that juveniles must
experience negative consequences to deter
such behavior in the future. As the American
Prosecutors Research Institute (2002) points
out, community safety and offender
accountability are two key underpinnings of
the juvenile justice system." While
rehabilitation should be concomitant with
accountability, recent policy has primarily
focused on providing more severe penalties
to youthful offenders. Throughout the
1990s, almost every state changed its laws
so that youth charged with serious crimes
could be more easily tried as adults.? This
trend is exemplified by Proposition 21, a
ballot initiative approved by California
voters in 2000. Among other changes,
Proposition 21 required that juveniles as
young as 14 who are charged with certain
serious offenses be treated as adults in the
California criminal court system.® This
article examines (a) Proposition 21; and
(b) key issues related to the waiver or
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transfer of juveniles to the criminal courts
(e.q., public safety, harm caused to
juveniles, developmental differences, and
racial and disability disproportionality).

Proposition 21
The Gang Violence and Prevention Act of

1998, or Proposition 21, was approved by
ballot initiative in California on March 7,
2000. The Act changed California law
pertaining to the treatment of juveniles and
adults who are charged with and convicted
of gang-related offenses, as well as violent
and serious crimes. The statute has reduced
confidentiality protections, increased the
number of youth tried in adult court, and
increased the number of juveniles held in
adult correctional facilities.*
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Prior to Proposition 21, criminal records of
juveniles were confidential except for youth
charged with the most serious felonies.
Minors at least 14 years-old could be tried in
adult court for certain offenses only if the
prosecutor filed a petition with the juvenile
court to transfer the case to adult court and
the juvenile court approved the transfer at a
hearing. However, if the juvenile was a
repeat offender and committed certain types
of violent crimes, then no petition was
necessary and the juvenile had to be
prosecuted in adult court.” Further, juveniles
declared delinquent were placed either on
probation, in a juvenile detention facility, or
in the California Youth Authority (CYA)
and were always housed separately from
adults until the age of 18, even if tried in
adult court.®

Proposition 21 has reduced confidentiality
for juvenile offenders by making it easier for
law enforcement agencies to disclose the
names of juveniles under certain
circumstances and charge juveniles for
certain offenses directly in adult court.
Serious sex offenses and certain types of
murder charges are now ineligible for
juvenile court. Other changes brought by
Proposition 21 require juveniles 16 years or
older convicted in adult court to be
sentenced to the California Department of
Corrections rather than the CYA.

Key Issues

The practice of transferring juveniles to
criminal court generally, and Proposition 21
specifically, have received considerable
scrutiny from researchers, psychologists,
and professional associations. Notably, eight
nationally recognized groups, including the
Children’s Defense Fund, Child Welfare
League of America, National Mental Health
Association, and National Urban League
released an amicus brief denouncing and
challenging the tenets of Proposition 21.
Policies that facilitate the transfer of youth
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to criminal court and the adult penal system
have implications for the youth they affect.
These issues transcend debates over the role
of the juvenile justice system (i.e.,
punishment vs. rehabilitation) because of
their implications, which are highlighted
below.
Public Safety

Proponents of prosecuting youth in
criminal courts claim that harsher penalties
more effectively lower crime and motivate
juvenile offenders to reform because of the
threat of transfer to criminal court.?
However, there is no evidence that threat of
waiver to criminal court is a significant
factor.’ Research has shown that juveniles
transferred to and convicted in criminal
court are more likely to recidivate after
release from prison than those who were not.
Youth in the juvenile justice system are also
more likely to describe their experiences as
rehabilitative and to report that they expect
not to re-offend, while those in adult prison
indicate they are learning new ways to
commit crime and will likely re-offend.*®
Harm Caused to Juvenile Offenders

Prosecuting juveniles in criminal courts
and sentencing them as adults raises
significant concern regarding their well-
being and safety since these juveniles, “face
greater threats to their life, limb, and future”
(p. 9). Youth in adult facilities are five
times more likely to report being a victim of
rape than are youth in juvenile detention.
Further, youth in adult facilities are twice as
likely to be beaten by staff, 50% more likely
to be attacked with a weapon, and 7.7 times
more likely to commit suicide.?
Developmental Differences

The transfer of youth to adult court raises
questions about their developmental ability
and maturity to participate as defendants in
their trials in criminal courts.*® Theory and
research suggest that youth may not have the
capacity to act as defendants in their trials.
Further, research on the developmental
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capacity of juveniles suggests that they may
be less culpable for their actions.

Racial and Disability Disproportionality
Many youth within the juvenile justice
system have a disability. The prevalence of

students identified as eligible for special
education and related services in detention
and correctional facilities is approximately
four times that of the general population.**
Minority youth are also overrepresented in
juvenile corrections. In fact, minority youth
are overrepresented in criminal court, even
when controlling for the type of offense.™
Although African-American juveniles
comprise 15% of the U.S. population ages
10-17, they account for 26% of juvenile
arrests, 30% of delinquency cases in
juvenile court, and 46% of cases waived to
criminal court.*® Minority youth and youth
with disabilities are thus disproportionately
affected by policies that prosecute juvenile
offenders in criminal court, and this raises
critical questions of the fairness and equity
of waiver policies.

Conclusion

Efforts to treat juveniles more harshly, as
evidenced by Proposition 21, are a result of
prevailing notions that juvenile crime is
rampant and the juvenile justice system is
too lenient and ineffective.™ The prevailing
philosophy is that transferring juveniles to
criminal court and adult prisons will ensure
justice is served and improve public safety.
However, when considering policies that
increase the transfer of youth to criminal
court, it is important to consider four critical
issues: (a) the negative consequences for
youth (e.g., harm to their physical and
mental well-being); (b) the negative
consequences for society (e.g., increased
youth crime due to incarceration in adult
prisons); (c) the inability of juveniles to
appropriately defend themselves in adult
court; and (d) the disproportionate impact of
these policies on minority youth and youth
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with disabilities. Appropriate public policy
concerning juvenile offenders must be based
on a clear analysis of overrepresentation
issues and the impact on troubled youth and
society — and the important role of
rehabilitation must not be ignored.
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Youth Transition From a
Secure Care Facility

By
Megan McGlynn, Ph.D.

Little formal research exists on what
happens to youth as they return to the
community from a secure care setting.
Existing research tends to focus on single
aspects of transition and often misses the
global experiences of youth as they
transition from a correctional facility to the
community. Statistics will tell the story of
how many youth recidivate or return to
secure care, but statistics do not provide
information on youth experiences and the
contextual variables in which these
experiences took place.

The following is a summary of research,
supported by EDJJ at Arizona State
University, designed to examine the short-
term transition status of youth leaving a
long-term facility. This research took place
in 2002, with 50 youth from Arizona’s
largest long-term secure care facility.
Following a description of the methodology,
results and conclusions from four phases in
the study are discussed: (a) the pre-release
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file review; (b) the pre-release interview;
(c) the post-release follow-up; (d) the post-
release interview.

Methodology

As part of the conditions of parole, youth
are often expected to be constructively
engaged (e.g., attending school, holding a
job, participating in community activitities).
Researchers' have defined engagement or
success following release as exhibiting three
of the following four criteria: (a) currently
employed, going to school, or both; (b) not
re-arrested since release; (c) not
institutionalized for substance abuse or
emotional problems since release; and (d)
self-report of being satisfied with the current
post-release situation.

For this study, the definition of
engagement was modified and students were
given an engagement score at two months
post-release based on the following criteria:
0 - not engaged in school, work, or other
positive activity (e.g., unpaid work, church
camp); 1 - engaged in one positive activity;
and 2 - engaged in two or more positive
activities (e.g., going to school and holding a
job). If a youth returned to a secure care
placement such as ADJC, a county jail, or
parole violation center, they were given a
score of 0.

Phase One: Pre-release File Review
The Phase One file review revealed that
the mean age of first contact with the justice

system was 12 years old, a mean of 9.17
prior contacts with the system before
incarceration, and a mean of 5.02 prior
incarcerations for the youth in this study.
Generally, these youth were referred to the
system at an early age, referred often, and
were repeatedly incarcerated. Repeated
contacts with the justice system did not
appear to change their criminal behavior. It
seems, at least from this limited sample, that
the justice system was not successful in
delivering effective punishment or offering
effective support to deter youth from
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continued delinquent behavior and
subsequent incarceration. The impact of the
sanctions delivered as a result of these
contacts with the justice system may be an
important area for future study.

Phase Two: Pre-release Interview

The information the youth gave during the
pre-release interview was limited with
regard to their knowledge of transition
planning and their perceptions of what their
plans actually were. The youth answered
questions, but often appeared to give
answers that would please staff. When asked
if they had a transition plan, they responded
that they did not have a plan but they knew
what they needed to do after release. When
asked to be specific, most could not go
beyond saying, “stay out of trouble”. The
majority of the youth did not know if they
had a formal transition plan or what was in
it. It appears that students were not involved
in the design of their formal transition plan,
or if they were involved, it did not appear to
have much of an impact on them. The youth
did not appear to have ownership of their
transition planning.

During the pre-release interview,
participants answered the question about the
influence of their friends on their eventual
transition success or failure quickly and
clearly. Many of them viewed their friends
as an obstacle, rather than a support system
after release. The clarity with which the
youth reported this was powerful. They were
very aware of their friends’ influence on
them and knew it would be negative. It was
one of their biggest perceived obstacles to
their short-term transition success. Breaking
away from a peer group was difficult and
painful for these youth, especially since
there was no replacement peer group. The
justice system may need to look at
developing different positive support
systems for these youth as they try to
develop positive peer groups within their
communities. Possibly this can happen if
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professionals in communities and in the
justice system work together to provide
continued support of these youth after
release.

Phase Three: Post-release Follow-up

The post-release follow-up phase of this
research focused on the engagement status
of the youth at two months after release. For
the 50 participants, 26 received a score of
zero, indicating they were not engaged in
any positive activity or were re-incarcerated.
Another 19 received a score of 1, indicating
engagement in one positive activity. Five
youth were engaged in two positive
activities and received a score of 2.

Engagement status was then compared to
the information gathered in the first phase
file review. Multiple Regression was used to
compare engagement status with risk factors
such as age of first arrest, special education
status, and number of prior incarcerations.
This analysis was used to predict the
probability of these risk factors having a
significant effect on the short-term
engagement status. The risk factors
examined in this study have traditionally
have been used to predict success after
release. However, none of the risk factors
had a statisticallly significant relationship to
short-term engagement. From the results of
this study, the practice of using risk factors
to predict success after release was not
supported. However, the studies’ small
sample size suggests that additional research
IS necessary.

Although no relationship was found
between the variables examined (e.g., age of
first arrest, current age, number of prior
contacts with the justice system, ethnicity,
number of prior incarcerations, special
education status), the lack of a relationship
may be important. The juvenile justice
system often presents youthful offenders as
highly likely to return to incarceration. This
study revealed that short-term transition
status or engagement appears to be unrelated
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to factors traditionally thought to lead to
recidivism. Continued research is necessary
to identify factors not traditionally studied.
Also, youth should have access to a broad
range of programs and supports to increase
the likelihood of providing the services
necessary for successful transition.

Phase Four: Post-release Interview
The post-release interview portion of this
study, which examined the youths’
experiences, brought to light several themes
related to transition. The process of finding a
school that would accept and support them
was a constant struggle. Often the youth
were told by school personnel they were
unable to start right away or would have to
repeat classes they had already taken. The
reluctance on the part of school staff to serve
these youth appeared to exist regardless of
their special education status. The youth
were mostly unaware of their rights under
federal and state mandates, or if they were
aware of them, they were reluctant to
identify themselves as special education
students and request appropriate services.
The youth also discussed their inability or
unwillingness to find new peer groups that
participated in positive activities. The youth
shared stories of engaging in illegal
activities with the same peer group they
were associated with before their
incarceration. The youth shared their
feelings about the expectations of the group
and how they felt excluded if they did not
engage in those activities.

Conclusion

Youth released from correctional facilities
face many negative factors as they attempt
to successfully transition back into their
communities. It is often assumed that these
youthful offenders can successfully
reintegrate if only they are willing. In most
instances, these youth return to the same
environment, with many of the same factors
that initially contributed to or supported
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their delinquency. Unfortunately, the youth
are often expected to overcome the situation
with little or no support. This research was
designed to highlight the many factors youth
are faced with when transitioning back to
their communities.

Todis, B., Bullis, M., Waintrup, M., Schultz, R., &
D’Ambrosio, R. (2001) Overcoming the odds:
Qualitative examination of resiliency among formerly
incarcerated adolescents. Exceptional Children 68,
119-139

Research to Practice
Self-M anagement
This is Part Il of a three-part series on
promoting student self-management of
behavior

In Part I of this three-part series on self-
management, we discussed the effective use
of self-monitoring. In Part I, we will build
on the concept of self-management and
focus on self-evaluation. It is important to
keep in mind that the components of
organizing a self-management system
described in Part I also apply (i.e., selecting
a target behavior; operationally defining the
behavior; selecting an appropriate system of
data collection; instructing the student in the
use of the data collection system; monitoring
at least one practice of data recording
session; allowing the student to use self-
recording independently; and monitoring the
results).

Within self-evaluation, students are asked
to compare their behavior to a set criteria.
This approach is particularly appropriate for
commitment facilities, where education and
corrections professionals develop a positive
relationship with youth.

One example of self-evaluation is
applicable to schools and facilities that
provide a type of point system in which
youth earn points for a facility store or
certain privileges based on their behavior.
Although, the development of a point
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system is beyond the scope of the current
discussion, a self-evaluation system can be
easily implemented in schools and facilities
where a system is in place. For example,
youth may be given a certain number of
points for each class period in which they
follow school rules. A self-monitoring
system would require each youth to write
down the number of points he/she earned in
a given class, where one point was awarded
for each rule followed during that class.
Students then hand the sheets back to the
teacher for review. The teacher reviews the
student scores and initials the sheet if he/she
agrees with the student’s self-evaluation. If
the teacher disagrees, the point sheet can be
returned to the student with the direction,
“Re-evaluate your behavior.”

The procedure is relatively simple and
youth provide honest and accurate
evaluations of their behavior 70 — 93% of
the time." However, some students will have
difficulties with the self-evaluation of
behavior. Planned approaches to students
who have difficulties will help prevent
situations from escalating. For example, a
bonus point can be given to students based
on accurate reporting, regardless of their
score for a given period. It is just as
important for a youth to recognize and
accept that he/she has not earned points as it
is for a student to recognize that he/she
earned all points.

Another possible problem is that the
student rips up the point sheet. Above all,
this situation requires calm and restraint
from the education or correctional
professionals. For such an action, students
may be required to buy a new point sheet
with his/her points. However, sufficient time
should be provided for the student to calm
down before giving him/her a new sheet.
Also, to assure that a copy of daily scores is
maintained, there should always be a staff
copy of the points earned by students.
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A self-management program should not be
a static and inflexible plan.? Any program
will require continued evaluation and
modifications. Additionally, the incentives
must be sufficient to motivate students and
the lessons and activities must be reinforcing
in order for students to want to participate.
However, perhaps the most important
component of any successful behavior
program is teacher and correctional
professional consistency of program
implementation.

Self-evaluation provides students the
opportunity to practice analyzing their own
behavior in a controlled environment where
professionals can provide positive feedback
and reinforcement for accuracy and hold
students accountable for inaccurate self-
evaluation. The ability to assess one’s own
behavior is a critical skill for incarcerated
youth to successfully transition to school,
work, and the community.

"Hughes, C. A., Ruhl, K. L., & Misra, A. (1989).
Self-management with behaviorally disordered
students in school settings: A promise unfulfilled?
Behavioral Disorders, 18, 118-128.

’Lam, A. L., Cole, C. L., Shapiro, E. S., & Bambara,
L. M. (1994). Relative effects of self-monitoring on-
task behavior, academic accuracy, and disruptive
behavior in students with behavior disorders. School
Psychology Review, 23(1), 44-58.
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From Youth
In Corrections

| AmYou
By John

When | am cold
Be there to warm me,
Be my shield,
let no one harm me,
Sing to me
As if | were a child.

Wrap me up
in blankets of love,
Let me study
the beauty of
Your heart, your mind,
And your soul.

You are all
I am none,

Do not misuse
The heart you've won.
I am you
Treat me that way.
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Conference Focus

Join your colleagues for a solutions-focused
national summit to learn “what works’ to
achieve better outcomes for youth involved
with the juvenile courts or at-risk for
delinquency. The conference will feature
national leaders addressing the latest
evidence-based strategies and programs for:
= School & community-based delinquency
prevention
= Education & special education in
juvenile corrections
= Transition/aftercare services

Did You Know?

A substantial number of court-involved
youth experience school failure and have
learning, emotional or behavioral
disabilities.

Low levels of literacy are strongly
associated with increased risk for
school dropout, arrest & incarceration.

Invites you to a unique
National Call-to-Action Summit

POSITIVE OUTCOMES
FOR COURT-INVOLVED YOUTH:
PREVENTION, EDUCATION,
TRANSITION

For these and other challenges, we can
work together to develop solutions!
v

Brochure, Online Registration,
| nfor mation about Special
Hotel Rates
at
www.edjj.org
A
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June 24-26, 2004
Denver Marriott City Center

Confer ence Highlights
Build practical skills during interactive
workshops, plenary sessions, and panel
discussions

Keynote address by Hon. David Mitchell,
Executive Director, National Council of
Juvenile and Family Court Judges

Luncheon address by Jimmy Santiago Baca,
author of A Place to Stand, describing his
involvement in juvenile courts and corrections

e Opportunities to visit Denver-area programs
e View films related to conference topics
e Receive extensive resource materials

Who Should Attend

EDJJ welcomes practitioners, researchers,
policymakers and advocates from multiple youth-
serving agencies and professional disciplines
including education and special education, juvenile
justice and corrections, courts and law enforcement,
delinquency prevention, mental health, family
organizations, transition and aftercare. The
conference is designed to maximize networking for
participants.
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