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As pressure on school's budgets and
demand for investments in new
technologies increase, a new

dot.com business
model has emerged.
This new model in-
volves the offer of
"free" technology re-
sources to schools
supported by an
online advertising
program that in-
volves the collection
of market-related
personal informa-
tion from students
(online profiling)
and targeted market-
ing of students with
banner ads within the educational learn-
ing environment.

Many educators, parents, and students
are unaware of the extent to which dot.com

companies' can collect
and analyze personal
information and use
this analysis to present
banner ads that are tar-
geted to the individual
user's demographics
and interests. Hungry
for the opportunity to
provide Internet access
and resources to stu-
dents, schools are ac-
cepting these "free" of-
fers with inadequate
analysis of the
company's activities
and inadequate evalu-

ation of the potential impact on students
and the learning environment. Schools have
an obligation to protect the welfare of their
students and ensure the integrity of the
learning environment. Allowing companies
to engage in online profiling and targeted
marketing of students is unacceptable.

Educators must carefully analyze any
partnerships with companies to determine
whether such partnerships are truly in the
best interests of their students and the
school's learning environment. This docu-
ment seeks to provide assistance to educa-
tors in this analysis process. It provides a
background on issues and concerns related
to online profiling and targeted marketing
and a framework for educator analysis of the
appropriateness of proposed business/school
partnerships.

Hungry for the opportu-
nity to provide Internet
access to students,
schools are accepting free
computer offers from
companies without first
evaluating the impact on
students. Nancy Willard
addresses this situation in
her provocative report and
offers policy makers some
advice for avoiding poten-
tial problems.

Nancy Willard, Director, Center, fin.
Advanced Technology in Oregon, has
taught and has practiced law in areas of
computer law and copyright. In 1995, she
published Legal and Ethical Issues Related
to K-12 Internet Use Policies, which has
become a widely recognized resource for
educators. She has investigated bow high
school students make decisions about ethi-
cal use of the Internet and has recom-
mended research be conducted around is-
sues of the social dimensions of the use of
interactive technologies by young people.
Readers can contact Dr. Wrdlard a& 5214
University of Oregon, College of Educa-
tion, Eugene, Oregon 97403-5214.
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Will Internet in schools become
the "stealth portal" to the youth
market?

In recent years, there has been growing con-
cern about the rise of commercialism in
schools. As school budgets shrink and finan-
cial demands increase, corporate America
has found innovative approaches to get to
young consumers through the place that
they spend a lot of their time in school.
Corporate strategies indude: the offer of free
satellite TV in exchange for 2 minutes a day
of advertising for junk foods and hip youth
consumer items; cash donations in exchange
for an exclusive placement of soft-drink ma-
chines; and free curriculum materials pro-
vided by companies, such as environmental
protection materials provided by oil com-
panies and nutrition materials provided by
fast-food chains.

Proponents of advertising argue that cor-
porate involvement with schools is benefi-

continues on page 2
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cial because it allows schools to supplement
dwindling resources. They argue that since
ours is a consumer-driven culture, a few
advertisements in school are an acceptable
trade-off. Opponents counter that corpo-
rate attempts to use schools as a means to
capture the youth market is unacceptable
and contrary to the school's obligation to
act in the best interests of its students.

In 1995, the Consumers Union pub-
lished a report entitled Captive Kids: A Re-
port on Commercial Pressures on Kids at
School2. The Consumers Union concluded
"commercialism in U.S. elementary and sec-
ondary schools poses a significant and grow-
ing threat to the integrity of education in
America." One of the disturbing trends the
report noted was "(p)ressure on school ad-
ministrators, teachers, and students to form
partnerships with businesses that turn stu-
dents into a captive audience for conuner-
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cial messages, often in exchange for some
needed resource."

Three principal forces were identified by
the Consumers Union that converge to sup-
port the rise of commercialism in schools.

These are:

Chronic school budgetary problems;

The ever-growing presence of commer-
cialism in all sectors of society;

The growing competition among corpo-
rations for the burgeoning "youth" mar-
ket.

A dash of two worlds: dot.com
and dot.edu
The dot.com world is an advertising-intense
environment, where a significant amount of
content is supported by banner ads. (Ban-
ner advertisements are the "blocks," or ban-
ners that remain stationary or stream across
the computer screen featuring sales commer-
cials of the Web site sponsors.) But other
worlds exist on the Internet. The dot.edu
world is a world of rich, high quality educa-
tional resources and communication activi-
ties with an extremely limited amount of
banner advertising. Resources available in the
dot.edu world
have been created
by education in-
stitutions, infor-
mal science, art,
and other enrich-
ment centers,
non-profit public
interest organiza-
tions, govern-
ment agencies,
and enlightened
corporations that recognize the importance
of supporting the education of our nation's
children without attempting to peddle prod-
ucts, services, or self-serving ideas.

What is online profiling and tar-
geted marketing?
Online profiling is the collection of infor-
mation from and about an individual as he
or she uses the Internet3. Once collected, the
information provides a detailed profile of the
individual's demographic characteristics, in-
terests, needs, and purchasing habits. This
profile enables advertising company comput-
ers to deliver banner ads that are targeted to
the individual's specific interests. The pro-

file may contain personally identifiable in-
formation, the individual's name and ad-
dress, or may be linked with non-person-
ally identifiable information, such as a
screen name or an identifier (a "cookie").
Cookies are tiny bits of code that are placed

on an individual's hard drive by the web site

or a third party that is delivering ads to the
web site. Cookies are generally sent with-
out the knowledge of the user. Cookies act
as identifiers and also transmit data about
the individual's actions on the Web. Addi-
tional information may be collected for the
profile directly from the individual through
registration, surveys, questionnaires, and
purchases.

Here is an example of how profiling
may work in a schoolenvironment:

The XYZ school has established an online
learning environment with the ABC com-
pany. Jordan, a student at XYZ, must es-
tablish a user account on ABC's web site by
supplying a user name (some sites require
actual names) enabling him to access the
learning activities required for his classes.
In registering the account, Jordan is asked
to provide some basic demographic infor-

mation, including his age and gen-
der. Jordan's user account forms his
initial profile file on ABC's site. To
expand its knowledge of Jordan,
ABC's computer tracks his activi-
ties on its site, as well as his activi-
ties on the Internet. ABC fre-
quently posts "Tell us what you
think" survey questions. Today's
question, "What are your favorite
after-school activities?" is followed
by a list of typical teen activities.

Jordan responds that his favorite activity is
playing sports. This interest information is
recorded in his profile. The next time Jor-
dan uses the computer to complete his his-
tory assignment, he sees an ad for athletic
shoes, because ABC has determined he is
interested in athletics. ABC's computer
records the fact that Jordan has clicked on
this ad and will be able to provide the ath-
letic shoe company with data about students
who have clicked on their ad.

Online profiling
is the collection
of information
from and about
an individual as
he or she uses
the Internet.
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READ the Privacy Policy then
ask questions
Clearly, it is not acceptable for educators to

continues on page 3
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be endorsing partnerships with dot.com
companies if they do not have a complete
understanding of all of the ramifications of
that relationship. Educators should start by
reading the company's privacy policy.

Unfortunately, many of these policies are
written in "legalese" making understanding
difficult. For example, one company's pri-
vacy policy reads, "We will use this infor-
mation to ensure that our user's content and
sponsorship experiences are appropriate for
them." What this language actually means
is, "We use this information to directly tar-
get ads to students based on our knowledge
of their demographics and interests." School
districts should seek the services of the
district's attorney in "decoding" these poli-
cies.

Not all collection of information
is bad; Not all school-business
partnerships are inappropriate
Online profiling and targeted marketing
should be distinguished from two other ac-
tivities that do not present concerns: 1.) the
collection of aggregated data by web sites
for evaluation purposes; and, 2.) the collec-
tion of personal information from students
for the sole purpose of providing an educa-
tional service.

All web sites collect data about how their
site is used, including
quality educational sites.
The data allows the web
site owner to evaluate
how the site is being
used so that the quality
of the site can be im-
proved. Data is collected
in an aggregated man-
ner. Individual user pro-
files are not created and
the data is not used to
support marketing.

Some companies
providing communication services to
schools require specific personal informa-
tion, such as a student's name used to estab-
lish a web-based e-mail account. This should
not present concerns as long as the use of
student information is limited to the edu-
cational service and parental consent is ob-
tained.

How valid are the arguments in
support of accepting online pro-
filing and targeted marketing of
students in exchange for free tech-
nology resources?

Five arguments are frequently raised in
support of the appropriateness of dot.com/
dot.edu partnerships:

Argument 1:We protect student privacy
because we do not ask for the student's ac-
tual name. We use only user names
pseudonyms.

This argument is misleading. Dot.com
companies do not need the student's ac-
tual name to develop an online name.
All they need is a persistent identifier.
The student's user name serves this
purpose.

Argument 2: Internet content is sup-
ported primarily by banner advertising,
therefore, students are already exposed to
lots of banner ads whenever they use the
Internet. The additional exposure to ban-
ner ads viewed on dot.com partner sites
shouldn't make a difference.

If students are being exposed to a great
deal of banner advertising in school, they
are likely not using the Internet in ways
that support learning. A recent study
evaluated sites that students accessed in
school for their suitability for academic
research and found that only 27% of the

sites students accessed
were considered to be
reliable sources of infor-
mation'. The sites vis-
ited most frequently,
commercial sites, were
rated as having the low-
est educational value.
Web sites that have a
limited amount of ban-
ner advertising do not
generally contain ani-
mation placed in loca-
tions on the site where

they might distract students from focus-
ing on the content

A school endorsement of a dot.com
partner's web site also acts as an endorse-
ment of the presence of banner adver-
tising in the educational environment.
Additionally, the school's endorsement
serves as an implied endorsement of the

All web sites collect
data about how
their site is used.
The data allows the
web site owner to
evalUate the use so
that the quality of
the site can be
improved.
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products or services advertised to the
children through the dot.com partner's
site.

Argument3: Banner ads are not distract-
ing or intrusive. Students are experts at
multitasking and can easily filter out the ads.

The sole mission in life of a banner ad is
to attract attention. Research in human-
computer interface verifies that animated
banner ads are intrusive and distract us-
ers from the content. As a recent report
noted:

`.`Ad agencies aren't stupid . . . they know
that adding motion and flashing to a web
page is a sum-fire way to attract attention.
And its true adding animation is a
powerful way to catch a reader's eye. But
beware that this can also work against you.

Many users complain that animation it too

distracting, making it difficult to concen-
trate on the content of the page.'"

Argument 4:The dot.com partner is pro-
viding access to a safe, filtered environment
so our students are more protected in their
use of the Internet.

An environment that supports the col-
lection of personal private information
from children and then uses that infor-
mation to manipulate children for con-
sumer purposes is not a safe environ-
ment.

Argument 5: It is OK to use dot.com web
sites because we have parental consent.

Consent, yes, but the "price" that stu-
dents and their parents are being ex-
pected to pay for involvement in or use
of the school's technology learning en-
vironment is the invasion of their per-
sonal privacy and the distraction and
manipulation of advertising.

And this generally occurs without full
disclosure. Too frequently, school adminis-
trators approve dot.com/dot.edu partner-
ships without a full and complete under-
standing of the level of corporate access they
are providing to their students. Parents trust
school administrators to act in the best in-
terests of their children so many will approve
their child's participation based solely on the
endorsement of the dot.com company by

continues on page 4
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the school. When administrators enter into
partnerships with dot.com companies with-
out a full and complete understanding of
the facts and without providing full and
complete information to parents, they are
failing in their fiduciary duty to protect their

students.

Who *really* wins in the online
profiling and targeted marketing
game?
Dot.com companies argue that it is a
wonderful benefit for them to develop
individualized market profiles so they can
do a better job of providing individuals with
advertisements for products and services in
which they are
likely to have an
interest 6.
However, there is
widespread and
growing concern
about current
online profiling
practices,
principally, that
much of the
collection is done
without the
individual's
knowledge or
consent and the
use and dis-
semination of the
information is
beyond the in-
dividual's control.

A recent Business Week/Harris Poll on
online privacy found that 89% of consum-
ers are not comfortable having their brows-

ing habits and shopping patterns merged
into a profile that is linked to their real name
and identity'. Sixty-three percent are not
comfortable having their online movements
tracked even if the data is not linked with
their name.

It is unlikely that adult concerns about
privacy are going to diminish. Many adults
are still unaware that such profiling is oc-
curring. For example, only 40% of those
surveyed in the BW/Harris Poll had even
heard of cookies. Further, concerns about
privacy reflected in annual BW/Harris Polls
have been growing, not diminishing, in re-

cent years. It also is unlikely that parents'
privacy beliefs would change if the ques-
tions were focused on their children.

The following are the most im-
portant paragraphs in this report!
Dot.com companies have an advantage in
reaching children. The emergence of an
understanding of the appropriate bound-
aries of personal privacy is clearly a devel-
opmental process, tied to the child's emerg-
ing cognitive development. Technically
proficient children are using the Internet
before they have the cognitive ability to
appreciate the possible consequences of
disclosure of personal information.
Dot.com companies can use this to their
advantage in seeking to mold the children's
perceptions about personal privacy. They

are able to accom-
plish this largely out-
side of parental influ-
ence because most
parents do not know
about the actions
and intentions of
these companies.

Dot.com compa-
nies are asking chil-
dren to disclose per-
sonal information,
which they use for
the purpose of influ-
encing consumer be-
havior. Such compa-
nies are working
with child psycholo-
gists to gain better

insight into the thinking of children to
improve their ability to manipulate the
child for commercial purposes. Children
raised in such an environment may fail to
develop an understanding of the appro-
priate boundaries of personal privacy ef-
fecting themselves and others.

There ought to be a law . . . !
Unfortunately, there are no laws, policies,
or regulations that specifically address the
concerns presented in this report. Never-
theless, school administrators must engage
in a careful thorough analysis of the ap-
propriateness of any involvement with
dot.com companies. Guidance in conduct-
ing this analysis can be found from a vari-
ety of sources.

A recent Business Week/
Harris Poll found that 89%
of consumers are uncom-
fortable having their web
browsing habits and
shopping patterns merged
into a profile. Although
the poll tested adult con-
cerns, it is unlikely these
would diminish when
regarding the privacy of
their children.
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Constitutional Analysis
States have a constitutional obligation to
provide a free, public education. Increas-
ingly, schools have determined that access
to educational and communications re-
sources on the Internet are an important
component of the educational preparation
of children for the 21st century. In light of
its constitutional obligations, schools should
consider whether it is ethical or legal

to establish a technology-based learning en-
vironment that will require students to con-
sent to the collection of their personal pri-
vate information by a third-party
commercial company as a condition for par-
ticipation in the program.

Education Policies on Commer-
cialism in Schools
In 1998, the National Association of State
Boards of Education (NASBE) conducted
an analysis of issues of commercialism in
schools. The membership approved, through
resolution, a set of principles to guide state
boards in the development of policy regard-
ing corporate involvement in schools. The
principles relevant to the present discussion
are:

"School-business relationships based on
sound principles can contribute to high qual-
ity education. However, compulsory atten-
dance confers on educators an obligation to
protect the welfare of their students and the
integrity of the learning environment. There-
fore, when working together schools and
businesses must ensure that educational val-
ues are not distorted in the process. Positive
school-business relationships should be ethi-
cal and structured in accordance with the
following principles:

1. Corporate involvement shall not require
students to observe, listen to, or read
commercial advertising.

2. Selling or providing access to a captive
audience in the classroom for commer-
cial purposes is exploitation and a viola-
tion of public trust." (1998)8

Federal Policy on the Protection of
Human Subjects
Federal law for the protection of human sub-
jects in the context of academic research can
provide schools with guidance on standards

continues on oage 5
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that are considered necessary to protect the
welfare of research subjects'. These rules can
provide a benchmark for determining pro-
tections that are necessary for the welfare
of research subjects, especially children.
They require that:

Academic researchers seeking to gather
data from students must demonstrate
that their research will have a social ben-

efit.

Researchers must provide a detailed hu-
man subjects protocol that addresses is-
sues of privacy and confidentiality, po-
tential risks to the subjects, and how
those risks will be mitigated. The hu-
man subjects protocol
must be approved by the
research institution's Insti-
tutional Review Board and
then by the individual
school district prior to any
collection of data from stu-
dents.

Researchers must prepare
an informed consent
document for parents and
older children which out-
lines the socially beneficial
purpose of the research
and the provisions for the
protection of the child. Both the parent
and the child must sign the informed
consent document.

Research conducted in established or
commonly accepted educational set-
tings, involving normal educational
practices, does not require a full human
subjects protocol or an informed con-
sent document.

dents to provide personally identifiable in-
formation on a web site while at school.

Children's Online Privacy Protec-
tion Act
Schools also must be aware of how they
might be impacted by the Children's Online
Privacy Protection Act of 1999 (COPPA)10.
COPPA, effective April 21, 2000, applies
to the online collection of personal infor-
mation by commercial web sites from chil-
dren under 13 years of age. The new rules
spell out what a web site operator must in-
clude in a privacy policy, when and how to
seek verifiable consent from a parent, and
what responsibilities an operator has to pro-
tect children's privacy and safety online.

COPPA applies
to individually

The rules in place
that protect the
welfare of student
research subjects
can provide a bench-
mark for determining
protections for web-
browsing students.

Family Education Rights and Pri-
vacy Act

Any provision of personal information of
students by the school must be in compli-
ance with the Family Educational Rights
and Privacy Act (FERPA). FERPA would
clearly require parental consent before the
school could provide students' personally
identifiable information to a third party. In
accord with the spirit but not the actual
language of FERPA, schools should also
provide disclosure and obtain parental con-
sent before allowing or encouraging stu-

identifiable in-
formation
about a child
that is collected
online, such as
full name,
home address,
email address,
telephone
number, or any
other informa-
tion that would
allow someone

to identify or contact the child. COPPA also
covers other types of information for ex-
ample, hobbies, interests and information
collected through cookies or other types of
tracking mechanisms when they are tied
to individually identifiable information.

Recommended Principles for a
School Policy on Commercialism
on the Internet

Providing access to a captive audience
in the school's technology learning en-
vironment, whether accessed in school
or from home, for commercial purposes,
including specifically online profiling
and/or advertising, is "exploitation and
a violation of public trust and a viola-
tion the right of students to a free and
public education.""

Students should not be permitted to pro-
vide personally identifiable information,
such as name, address, or other contact
information, on the Internet unless the

7
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provision of information is by a student
over the age of 13 and is for an approved,
legitimate educational purpose'2.

The collection of anonymous data from
students using a web site for the pur-
poses of evaluation and improvement of
the educational quality of a web site is
considered appropriate and acceptable.

In any case where a school/teacher de-
sires to use the services of a web site, the
school/teacher must make a written re-
quest for approval. The request for ap-
proval should address the following is-
sues:

What is the educational purpose of
the use of the site?

How does the use of this site meet an
identified educational need?

What information will be collected
directly or indirectly from the stu-
dent as they use the site? What is the
purpose of the collection of informa-
tion?

Does the site have any banner ads? If
so, what is the relationship of the
collection of data to the presence of
banner advertising?

Does anyone else, other than the site,
have the ability to collect informa-
tion directly or indirectly from the
student? If so, who and for what pur-
pose?

Will students' personal information
be disseminated to any other party?
If so, under what conditions and for
what purposes?

What security provisions have been
established to ensure the confidenti-
ality of students' personal informa-
tion?

What provisions have been made for
the students and/or their parents to
review and delete personal informa-
tion from the company's files?

Schools should carefully guide the re-
search activities of students to limit stu-
dent exposure to banner advertising. Stu-
dents should receive instruction on
research strategies that will enable them
to find high-quality, educational re-
sources to support their learning.

continues on page 6
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If teachers are selecting sites for student
research, the sites should first be analyzed
for the quality, appropriateness, and suit-
ability of the educational materials
present on the site. The site should also
be reviewed for the presence of banner
ads. The following are questions and
guidelines for an evaluation of the ap-
propriateness of the advertising on a site:

How intrusive and distracting are the
banner ads visually?

Are the ads placed in locations where
the students should be concentrat-
ing on the content of what they are
studying?

Are the ads for youth consumer items
or are they public service announce-

menu, educational products or ser-
vices?

If students click on the banner ads, is
what is presented to them considered
appropriate in the educational envi-
ronment?

Is advertising the vehicle to support
the delivery of high quality educa-
tional resource or has the educational
resource been established for the
purpose of advertising, brand pro-
motion, or corporate promotion?

All involvement with corporations for
the provision of technology resources
should be evaluated in terms of the fol-
lowing criteria:

What is the educational quality of
the proposed technology resource?

LITZLER

"Thanks to the new computer lab, my freshmen submit better
research than I did for my dissertation. Theirs is presented in a

multimedia format and mine never got published."

How will the proposed technology
resource assist the school in achiev-
ing a stated educational objective?

How will the school provide for the
additional resources or activities, in-
cluding professional development,
necessary to ensure the appropriate
and effective use of the proposed
technology resource to improve stu-
dent learning?

What impacts will the proposed tech-
nology resource have on the existing
and future technology infrastructure
of the district or school?

What impacts will the proposed tech-
nology resource have on the reputa-
tion of the disuict/school regarding
the provision of high quality educa-
tional services to students?

Conclusion
Nothing in this report should be considered
criticism of enlightened companies that have
taken a long-term perspective on the im-
portance of education of our nation's youth
and the role that technology can play in this
education. Such companies are generously
providing resources and support to assist
schools in technology planning and imple-
mentation and in the development of high
quality educational resources on the Web.

A significant number of companies, how-
ever, believe that profiling and advertising
is simply the model by which the Internet
functions. They argue that online profiling
and targeted marketing allows them to pro-
vide services without costs to schools and
thus the benefit to students outweighs the
concerns of invasion of privacy and intrusion
of advertising into the learning environment.

It is not possible for schools to teach chil-
dren about the importance of protecting
their personal privacy on the Internet if they
are entering partnerships that require stu-
dents to agree to the collection of personal
information as a condition for use of the
technology resources. As a result, school dis-
tricts/administrators/teachers should make
every effort to identify the potential ben-
efits and consequences associated with the
partnership and then determine a course of
action that preserves students' right to pri-
vacy while also providing positive educa-
tional experiences.

continues on page 8
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From NCES
Elementary and secondary school enrollment

May 2000
Total (public and private) elementary and secondary school enrollment increased considerably during the late 1980s and 1990s,
reaching an all-time high of 52.7 million in 1998. This increase followed declining total enrollment in elementary and secondary
schools during the 1970s and early 1980s (from 51.3 million in 1971 to 44.9 million in 1984).

Total elementary and secondary school enrollment is projected to increase by percent (to 54.3 million) between 1998 and 2008.

Secondary school enrollments (grades 9-12) are projected to increase by 11 percent for both public and private schools between 1998
and 2008, while enrollment in pre-kindergarten through grade 8 is projected to decrease slightly.

Total public school enrollment is projected to increase in the South and West (by 4 and 11 percent, respectively) but to decrease in the
Northeast and Midwest (by 1 and 3 percent, respectively) between 1998 and 2008.

Elementary and secondary school enrollment (in thousands), by control and grade level of school, with projections:
Fall 1970-2008

Year/period
Grades
PreK-12

Public schools
Grades
9-12

Grades
PreK-12

Private schools

Grades
9-12

Grades
PreK-8

Grades
PreK-8

1988 40,189 28,501 11,687 5,241 4,036 1,206
1998 46,792 33,522 13,270 5,927 4,588 1,339

Projected = Projected=

2008 48,201 33,455 14,746 6,067 4,579 1,488

Percentage change Percentage change

1970-88 -12.4 -12.5 -12.4 -2.3 -0.4 -8.0

Projected percentage change Projected percentage change

1988-98 16.4 17.6 13.5 13.1 13.7 11.0
1998-2008 3.0 -0.2 11.1 2.4 -0.2 11.1

Public elementary and secondary school enrollment (in thousands), by region, with projections: Fall 1980-2008

Fall of year Northeast Midwest South West
1980 8,215 10,698 14,134 7,831

1988 7,208 9,846 14,491 8,644

1990 7,282 9,944 14,807 9,184

table continues on page 8

' Beginning in Ell 1980 , data indude estimates for the expanded universe of private schools.
2 Enrollment includes students in kindergarten through grade 12 and some nursery school students.

NOTE: Details may not add to totals due to rounding

SOURCE: U.S. Department of Education, National Center for Education Statistics, Digest of Education Statistics 1998 (based on Common Core of
Data) and Projections of Education Statistics to 2008, 1998.
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Fall of year Northeast Midwest South West

1995 7,894 10,512 16,118 10,316

1998 8,215 10,680 16,864 11,033

2008' 8,100 10,344 17,501 12,257

Projected percentage change

1988-98 14.0 8.5 16.4 27.6

1998-2008 -1.4 -3.1 3.8 11.1

Projected enrollment. Enrollment includes students in kindergarten through grade 12 and some nursery school students.
NOTE: Details may not add to totals due to rounding
SOURCE: U.S. Department of Education, National Center for Education Statistics, Digest ofEducation Statistics 1998 (based on Common Core of

Data) and Projections of Education Statistics to 2008, 1998.
**********

U.S. Department of Education Office of Educational Research and Improvement
NATIONAL CENTER FOR EDUCATION STATISTICS
The full indicator and all supplemental tables pertaining to this indicator may be viewed at http:/ /nces.ed.gov/pubsearch/

pubsinfo.asp?pubid=2000008.

Reprinted with permission under a continuing agreement with NCES.

Dot.com Invades Dot.edu
Continued from page 6

Reports & Resources
Consumers Union (1995). Captive Ku&

A Report on Commercial Pressures on Kids at

School. http://www.consumersunion.org/
other /captivekids/ .index.htm.

Federal Trade Commission, Online Pro-
filing A Report to Congress, June 2000. http:/
/www.ftc.gov/os/ 2000 / 06 /
onlineprofilingreportjune2000.pdf.

Montgomery, K.C. (1996) "Web of De-
ception: Threats to Children from Online
Marketing. http://www.cme.org/children/
marketing/deception.pdf.

Turow, J. (2000, May 16). The Internet
and The Family 2000. http://appcpenn.org/
finalrepor_fam.pdf.

Center for Commercial Free Education.
http://www.commercialfree.org.

Center for Media Education

http://www.cme.org

Commercial Alert

http: / /www.essential.org/alert

Federal Trade Commission

Privacy Initiatives http://www.ftc.gov/
privacy/index.html

Kids Privacy http://www.ftc.gov/bcp/
conline /edcams /kidzprivacy /index.html

END NOTES

1. The author identifies companies that do busi-
ness through the Internet as Dot.com compa-
nies. She uses Dor.edu as a description of schools'
use of the Internet for educational purposes.

2. Consumers Union (1995). Captive 'Cat: A Re-
port on Commercial Pressures on Kids at School
http://www.consumersunion.org/other/
captivekids/ .index.htm.

3. Federal Trade Commission, Online Profiling: A
Report to Congress, June 2000 http://www.ftc.gov/
os/2000/06/ onlineprofilingreportjune2000.pdf.

4. Ebersole, S., Adolescents' Use of the World-Wide
Web in Ten Public Schools: A Uses and Gratifi-
cations Approach. 1999 (doctoral dissertation)
http://faculty.uscolo.edu/ebersole/diss/
pdf_docs.html

5. J. Niederst, Web Design in a Nutshell. Sebastol,
Ca: O'Reilly & Associates, Inc. 1999. p. 322.

6. Federal Trade Commission, Online Profiling. A Re-
port to Congress, June 2000 hnp://www.ftc.gov/os/
2000/06/ onlineprofilingreportjune2000.pdf: p. 8.

7. Business Week/Harris Poll: A Growing Threat,
Business Week, March 20,2000. http://
www.businessweek.com/20 0 0/0 0_1 2/
b3673010.htm?scriptFramed.

8. NASBE 2000 Standing Resolutions, E. Corporate
Involvement in Schools, (http://www.nasbe.org/
resolutions.html).

9 45 CFR part 46

10. 16 C.F.R. Part 312

11. NASBE 2000 Standing Resolutions.

12. The provision by a student of his or her name and
address to a university to receive information ma-
terials or to a company when seeking internship
opportunity are examples of legitimate educational
purposes.

Responsible Netizen Responsible Netizen is a new initiative of the Center for Ad-
vanced Technology in Education (CATE), University of Oregon College of Education. Re-
sponsible Netizen will develop effective strategies to assist young people in gaining the knowl-
edge, decision-making skills, motivation, and self-control to behave in a safe, responsible,
legal, and ethical manner when using the Internet and other information technologies and
disseminate these strategies to schools, libraries, parents, policy- makers, and others. http://
netizen.uoregon.edu.
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In Your Interest
A Multilingual America:

Issues for School Boards
by April Davis

,, lternative language education
should stop and English should
be acknowledged once and for

all as the official language of the United
States," insisted Bob Dole, speaking about
what he perceived to be the need to limit
native-language instruction. But bilingual
education has existed in this country since
the eighteenth century, when classes were
taught in Swedish, French, and German.
Generally, such programs were ended after
World War I. Multilingual instruction was
reintroduced to public education in the
1960s, when the civil rights movement ex-
tended to language minorities, especially
Hispanics, who had higher drop-out rates
than other school-age populations. Con-
gress responded by implementing Title VI
of the Civil Rights Act of 1964 and The Bi-
lingual Education Act, which prohibited
race-based discrimination and established
the first federal bilingual education initia-
tive, respectively.

Native-language instruction is based
on the theory that students need to be
fluent in their native language to facili-
tate learning a second language. Two
methods for educating limited-English
children are currently used. Most bilin-
gual programs can be classified as transi-
tional bilingual education (TBE) in
which children are taught academic sub-
jects in their native language; English in-
struction occurs separately. Other pro-
grams incorporate the teaching of English
into the regular curriculum. These in-
clude structured immersion programs and
English-as-a-second-language (ESL)

April Davis, a junior Social Policy ma-
jor at Northwestern University, served a
summer internship in NSBA's National
Education Policy Network.

classes. Structured immersion classes are
conducted in English, but in a special
class for limited-English-proficient (LEP)
children so teachers can take proficiency
levels into account. Students in ESL pro-
grams are taught most subjects in English
but attend a separate class for English in-
struction.

Proponents claim that bilingual edu-
cation allows
students to
become profi-
cient in En-
glish and the
native lan-
guage and to
learn more
about the na-
tive culture.
To them, bi-
lingual educa-
tion logically
takes into ac-
count the idea
that teachers
should start
with concepts
with which
the children are familiar and then cover
new material. The US Department of
Education summarized a study reporting
that students in bilingual programs
achieved literacy at rates comparable to
students in the regular curriculum,
achieving reading and writing skills at a
rate as fast as, or faster than, the general
population (Bilingual Education: A
Failed Experiment on the Children,
Richman, 1997).

Those in favor of bilingual education
point to the consequences of English-
only instruction and denying language
minorities access to materials in their

native tongue. They claim that a mono-
lingual approach isolates language minori-
ties. A lack of bilingual services limits
their political participation and access to
public services such as health care. Such
an initiative violates their civil rights and
"raises Constitutional concerns." In ad-
dition, by disseminating information only
in English, the government limits its abil-

ity to reach all
groups within so-
ciety. Multilin-
gual advocates
know that being
able to commu-
nicate in other
languages besides
English facili-
tates interaction
with foreign mar-
kets, which is es-
sential in today's
global economy.

Critics point
to other evidence
that lends sup-
port to English-
only instruction.

They claim that little empirical evidence
exists to indicate that bilingual education
has been a success and point out that vir-
tually no research has been conducted to
suggest evidence of the facilitation effect
or the transfer of skills. According to
Rosaline Porter, author of The Case Against
Bilingual Education, it is unrealistic to ex-
pect that several years of primarily native-
language instruction will lead to better
proficiency in English. The goal to help
children become "balanced bilinguals"
takes away from classroom time and re-

continues on page 10

Critics of bilingual educa-
tion claim little empirical
evidence exists to show
that it has been successful.
Proponents believe it Is
good education practice
because takes into account
the idea that teachers
should start with familiar
concepts and then move
forward to new material.

. .
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In Your Interest /continued
sources that should be allocated to pro-
vide for the more immediate educational
needs of students, such as mastery of sub-
ject material. Porter's fifteen years of in-
vestigation in the field failed to find any
conclusive evidence to support the trans-
fer-of-skills theory. Furthermore, in Bi-
lingual Education, a Failed Experiment on
the Children, educational psychologist
Kenji Hakuta
states, "What is
remarkable about
the issue of trans-
fer of skills is that
despite its funda-
mental impor-
tance, almost no
empirical studies
have been con-

1997 poll conducted by the Los Angeles
Times revealed that 83% of Latino par-
ents surveyed wanted English instruction
for their children upon entering school.
California parents have even boycotted
schools because of their failure to teach
English. Parental opposition to bilin-
gual education in California was reflected
by their overwhelming vote in support
of Proposition 227, an initiative that vir-

tually ended transitional bi-
lingual education programs.
The English-only measure
was initiated by Ron Unz, a
California businessman, who
was concerned about low
achievement of bilingual stu-
dents in the public schools.
He co-wrote the proposition
with the help of educator

How quickly non-
English speaking
students assimilate
appears to depend
on the education
methods used.

ducted to under-
stand the characteristics or even to dem-
onstrate the existence of transfer of
skills." Those opposed to bilingual edu-
cation suggest that it hinders a child's
ability to learn English, since most sub-
jects are taught in the native language.
This contributes to academic failure and
interferes with assimilation.

Researchers measure the success of bi-
lingual education in terms of exit rates.
The New York City Board of Education
conducted a longitudinal study (1990-
1994) to compare "mainstreaming" rates
for bilingual students to students in ESL
and immersion programs. Eighty per-
cent of students who entered kindergar-
ten and were enrolled and instructed in
English -as -a- second - language classes
reached proficiency in three years, while
only 52% of bilingual students did so.
For those entering in second grade, the
rates were 68 % and 22%, respectively.
Similarly, students in immersion pro-
grams took three to four years to reach a
level of proficiency that enabled them to
transition to the regular classroom with-
out further instructional support; bilin-
gual students took six to seven years to
attain that level. According to Porter, a
longitudinal study of immersion pro-
grams in El Paso yielded similar results.

Moreover, the vast majority of Latino
parents want their children to learn En-
glish. They would like their children to
learn Spanish, but not without the op-
portunity to be taught in English. A

Gloria Matta Tuchman and
established One Nation/One California
to gain support for his plan. He also con-
tributed a significant portion of his own
money to the campaign. The proposal
was voted on June 2, 1998 and took ef-
fect the following September.

According to
the legislation,
students are to be
placed in English
immersion pro-
grams until they
reach an ad-
equate level of
proficiency, at
which point they
are placed in a mainstream classroom. If
they have difficulty keeping up academi-
cally, they can be re-enrolled in the im-
mersion class for up to one year. At any
time, parents can request that their chil-
dren be placed in the regular classroom.
Furthermore, students cannot be re-as-
signed to immersion classes if their par-
ents object. They can also request a
waiver by which their child is exempted.
Exceptions can be granted in cases in
which educators believe that the immer-
sion or mainstream classrooms do not
provide an optimal learning environ-
ment. If a significant number of requests
are granted, schools must offer classes
employing "bilingual techniques and
other generally recognized educational
methodologies permitted by law" to these
children.

Evidence suggests that the measure is
having a positive impact on student
achievement. Just seven months after the
passage of this piece of legislation, stan-
dardized test scores among Hispanic stu-
dents in Oceanside School District
doubled and in some cases tripled in
nearly all subjects and grade levels.
Oceanside is considered to have adopted
the most stringent interpretation of
Proposition 227 and requires that 98%
of classroom instruction be conducted in
English. These results have prompted
other states to consider implementing leg-
islation to limit bilingual education.
More than a dozen have passed laws that
prohibit the provision of bilingual services
to non-English-speaking residents, oroth-
erwise prohibit governments from enact-
ing legislation that would "ignore the role
of English." In Arizona, a proposal simi-
lar to the California initiative has gained
enough support to be placed before vot-
ers in November. While such measures
are still frequently regarded as experimen-
tal in the United States, they are preva-
lent throughout the world. In many

countries with large
numbers of people who
do not speak the national
language, children are
placed in one-year struc-
tured immersion pro-
grams or "sink-or-
swim" submersion
programs. The Ameri-
can system of bilingual

education is almost nonexistent elsewhere
in the world.

Another issue to consider when mak-
ing decisions about bilingual education
involves equality. While the majority of
dual language programs are concerned
with English and Spanish, Spanish-speak-
ing students are not the only language mi-
norities served by the public schools.
According to Richard Seder in Bilingual
Education: Reading, Writing and Rhetoric,
in California alone, more than one hun-
dred different languages and dialects are
spoken. In some cases, there are no teach-
ers available who speak a student's native
tongue, which rules out placement in a
transitional bilingual classroom. It does
not seem fair to provide bilingual instruc-

The American sys-
tem of bilingual
education is almost
nonexistent else-
where in the world.
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tion to some groups while leaving others
without instructional support.

Legislation regarding instructional ser-
vices to LEP children also has a signifi-
cant impact on
school boards,
since they are re-
sponsible for man-
aging the curricu-
lum. Becoming a
Better Board Mem-
ber lists several re-
sponsibilities of
school boards,
among them, ac-
co un tab i lity.
Boards have to
keep a record of
student achieve-
ment and take that
into account when making decisions re-
garding modifications in the curriculum.
School boards also have to ensure that

any policies they enact are in compliance
with all federal and state laws. Structure
and advocacy are also important. School
districts need to look at the individual
characteristics of the schools to decide
what is best for the students. When op-

erating pro-
grams for stu-
dents not
fluent in En-
glish, school
boards should
institute an
appropriate
plan, set high
standards, and
evaluate it pe-
riodically to
make sure it is
meeting its
objectives.
Board mem-

bers should be open to each other's sug-
gestions and more than one possible so-
lution. Involvement of parents and

When operating pro-
grams for students not
fluent in English, school
boards should institute
an appropriate plan, set
high standards, and
evaluate it periodically
to make sure it is meet-
ing its objectives.

Court View
Continued from page 13

Status of Athletic Associations
Court Decisions
Even if courts had found a constitution-
ally-protected interest in participation in
interscholastic sports, it remains a question
whether private athletic associations, of
which both public and private schools and
school districts are members, would be sub-
ject to constitutional restraints. The Four-
teenth Amendment prohibits deprivations
of life, liberty or property rights a by a state
without due process. Courts generally will
not interfere with internal affairs of volun-
tary associations except in such cases where
fraud or lack of jurisdiction can be applied.
In Robinson v. Illinois High School Asso-
ciation, (45 Ill.App.2d 277, 195 N.E.2d
38 (2nd Dist. 1963)), an Illinois court held
that, in the absence of evidence of fraud or
collusion, or that the association acted un-
reasonably, arbitrarily or capriciously, the
association must be allowed to enforce its
rules and orders without interference from
the courts.

In the context of claims brought under
the Americans with Disabilities Act, sec-

Updating/Vol. 31, No. 4 /11

teachers in curriculum modification
should also be included.

School districts can take initiatives to
modify instructional support services to
non-English speakers provided they do
not conflict with federal or state legisla-
tion. In Chicago, for example, the school
board in 1997 elected to restrict bilingual
education. According to the policy, stu-
dents are to be kept in a bilingual pro-
gram for no more than three years. The
policy was implemented in response to
concern about the increasing lengths of
time students remained in bilingual pro-
grams. Within three years, the propor-
tion of students who took four or more years
to move into English-only classrooms
climbed from 13% to 22% (Education Week,
March 4, 1998). The plan was also enacted
to conform to bilingual education regula-
tions, which were revised in 1996. The Chi-
cago example is representative of similar
courses of action being taken throughout the
country

Visit the NEPN Web Site
www.nsba.org/nepn/

dons of which apply to "public entities," and
"public accommodations," however, a num-
ber of federal district courts have found state
athletic associations to be instrumentalities of
the state when they are sanctioned by state law,
are official associations of the state, and are in-
tertwined with state instrumentalities such as
schools and their facilities. (See asayilaaja
Area Schs.. 853 ESupp. 243. 251 (E.D.Mich.,
S.D.1994)); Ganden v. National Collegiate
Athletic (1996 WL 68000 (No-
vember 21, 1996, unpublished)), citing Welsh
v. Boy Scouts of America, (993 E2d 1267 (7th
Cir. 1993)).

Conclusion
John Doe and student athletes like him will
have an uphill battle to fight should they try
to challenge athletic eligibility decisions in
court. Because there is no constitutional right
associated with participation, absent clearly
arbitrary or capricious actions on the part of
the school district or athletic association, John
is likely to be unsurres.cful in court.
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Life, Liberty, and the Right to
Participate in Athletics?

A Brief Summary of the Law on the Rights of Student Athletes

By Sonja H. Trainor,
attorney with the law firm of Hodges, Loizzi, Eisenhammer, Rodick 6- Kohn,

Arlington Heights, Illinois

In recent years, big sports have become
big business. College athletic scholar-
ships can be worth over $100,000 for

four or five years of school. Professional con-
tracts, likewise, frequently carry dollar fig-
ures with six or seven figures. Only a small
percentage of players make it to the profes-
sional level,
however, a fact
which may be to
blame for the in-
tensity with
which players
and their par-
ents now ap-
proach inter-
scholastic sports
at the elemen-
tary and second-
ary level. The
experience and
exposure a stu-
dent athlete ob-
tains from par-
ticipation in
interscholastic
competition is
necessary to be
noticed by col-
lege scouts, offered a college scholarship, and
eventually, perhaps, make it to the pros.

There is a great deal at stake for student
athletes, therefore, when they participate in
sports at the elementary and secondary level.

Students and their parents place tremendous
importance on the role of athletics in the

students' lives, which explains why they are
willing to bring an action in court to con-
test eligibility rules that they believe have
been unfairly applied. Unfortunately for the
students, courts are reluctant to interfere
with eligibility decisions of schools and ath-
letic associations, and have repeatedly found

no constitutionally-pro-
tected right to partici-
pate in interscholastic
athletics. Although stu-
dents are entitled to
minimal protection
against arbitrary and ca-
pricious decisions, for
instance their right to
participate in sports does
not rise to the level of
life, liberty or property.

Many students and their
parents place tremen-
dous importance on
athletics which explains
why they are willing to
contest "unfair" eligibility
decisions in court. Un-
fortunately, courts have
not generally been
willing to interfere with
these decisions. In her
article, Sonja Trainor
provides good informa-
tion about sports, the law
and student rights.

The Typical Case
State and federal courts
often address the follow-
ing factual scenario:
John Doe is a junior in
high school and a star on
the school's basketball
team. Scouts from sev-

eral large universities have been attending
games and have shown an interest in recruit-
ing John to play for their schools. The week
before John's high school team is scheduled
to play in the state basketball tournament

an event that attracts many college scouts
he attends a party at which alcohol is

September 2000

being consumed. It is disputed as to
whether John actually consumed any alco-
hol himself but, under the school district's
athletic code of conduct and the rules of
the athletic association of which the district
is a member, such behavior makes John in-
eligible to play basketball for one month.

Not agreeing with this decision, John
and his parents hire an attorney and go to
court seeking a Temporary Restraining Or-
der preventing the district and the athletic
association from finding him ineligible to
play and directing them to allow him to play
in the state tournament. What should the
court decide?

No Constitutional Right to
Athletic Participation
Court Decisions
Federal courts faced with situations similar
to the hypothetical case presented above
have almost universally found that the stu-
dent has no protectable interest in partici-
pation in interscholastic athletics. They
have found that the privilege of participat-
ing in intersholastic sports is just that, a
privilege or an expectation, not a property
right protected by due process, or a con-
tract or other economic right.' One fed-
eral court explained as follows:

"[The Fourteenth Amendment]
protects only liberty and property
interests that are viewed by the

continues on Dace 13
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Court I7ew /continued
courts as of a high enough dignity
to warrant due process protection,
and the ability of a high school stu-
dent to engage in extracurricular
activity is simply not of that degree
of dignity." Farver v. Board of Educ.
of Carroll County, (40F.Supp,2d

2 D d

State courts, too,
have repeatedly
found that student-
athletes have no
constitutional right
of participation.
Jordan v. O'Fallort
Township High
Sch. Dist. No. 203
Bd. of Educ.. (302
D1.App.3d 1070,
235 111.Dec. 877,
706 N.E.2d 137,
140 (1999)); Spring

Branch, (695 S.W.2d at 561); Bailey v. Truby,
(174 W.Va. 8, 321 S.E.2d 302 (1984)). In
Jordan, a star football player was suspended
from participation for his entire senior sea-
son due to a second alcohol-related viola-
tion of the school's athletic code of conduct.
(706 N.E.2d at 139.) The Court upheld the
suspension. Holding that the student had
no constitutionally-protected interest in par-
ticipating in interscholastic athletics, and that

the student had no
heightened interest com-
pared to other students
simply because the
student's talent could have
merited him a college
scholarship, the court
stated:

In Jordan v.
O'Fallon Township
H.S.D. #203, the
court stated: "Stu-
dents can need,
want, and expect to
participate in inter-
scholastic athletics,
but students are not
entitled to partici-
pate in them."

1. See, e.g., Hardy v. University Interscho-
lastic League. 759 F.2d 1233 (5th
Cir.1985); Davenport v. Randolph
County Bd. of Educ.. 730 F.2d 1395
(11th Cir.1984); Hebert v. Ventetuolo,
638 F.2d 5 (1st Cir.1981); Walsh v,
LtuisimaaighSthoolAkaicalual,
616 F.2d 152 (5th Cir.1980), cert. de-
nied, 449 U.S. 1124, 101 S.Ct. 939,
67 L.Ed.2d 109 (1981); Albach v. Odle,
531 E2d 983 (10th Cir.1976); ,Farver
v. Board of Educ. of Carroll County,

F.Supp.2d 323. 324-325
(D.Md.1999); jammyjalgsraligh
Sch.. 907 F.Supp. 364. 366-67
(M.D.Ala.1995); Zehner v. Central
Berkshire Regional School District, 921
F.Supp. 850 (D. Mass. 1995); Florida
Youth Soccer Ass'n. v. Sumner, 528
So.2d 4 (Fla. 5th DCA 1988); )3rands
v. Sheldon Community Sch.. 671
F.Supp. 627, 631 (N.D.Iowa 1987);
Haverkamp v. Unified Sch. Dist. No,
380, 689 F.Supp. 1055. 1058
(D.Kan.1986); Spring Branch I.S.D. v.
Stamos. 695 S.W.2d 556. 561
fTex.1985), appeal dismissed, 475 U.S,
1001, 106 S.Ct. 1170. 89 L.Ed.2d 290
(1986); Proulx v. Illinois High School
Association, 125 Ill.App.3d 781, 466
N.E.2d 620 (4th Dist. 1984).

Students can need,
want, and expect to
participate in inter-
scholastic athletics,
but students are not
entitled to participate

in them. Football is neither an inte-
gral part of a quality education nor a
requirement under any rule or regu-
lations governing education in this
State. .

The Jordan decision is in harmony with
decisions of federal courts that any interest a
student has in a future professional athletic
career is "speculative and not of constitu-
tional dimensions." Colorado Seminary v.
NCAA, (417 F.Supp. 885, 895
(D.Colo.1976)). (See also Parish v. NCAA,
506 E2d 1028. 1034 n. 17 (5th Cir 1975);
and Hawkins v. NCAA. 652 F.Supp. 602,
611 (C.D.III.1987)). Moreover, courts are
generally reluctant to intrude on the disci-
plinary decisions of school districts, particu-
larly when the extraordinary relief of an in-
junction is at stake. Jordan. (See also:
Clements v. Board of Education of Decatur
Public School District No. 61, (133
Ill.App.3d 531, 478 N.E.2d 1209, 1210,
1213 (4th Dist. 1985)).

Some courts have recognized, however,
that schools and associations must afford stu-
dent-athletes at least a minimal degree of
procedural due process when enforcing eli-
gibility rules against them. ice PM v.
School Board of Seminole County, Florida,
753 So.2d 130, 133 (holding that students
were afforded complete due process when
procedures listed in athletic "Standards" were
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substantially complied with, included ad-
ministrative hearing at which students were
represented by counsel and at which evi-
dence and testimony were presented).

Football and basketball players aren't
the only athletes unhappy when eli-
gibility rules are linked to off-cam-
pus behavior. Cheerleaders at a Texas
high school near Dallas now have
personal experience with what their
parents call an "inappropriate"
punishment. Eleven Colleyville
Heritage High School cheerleaders
were involved in a drinking incident
on August 3 of this year. This in:-
fraction of school rules resulted in
their being placed in an.alternative
education program for three weeks.
School district policy requires stu-
dents involved in extracurricular ac-
tivities to sign a pledge acknowledg-
ing their responsibility as role model
and leader. Parents also sign the
pledge. To fulfill their roles as mod-
els and leaders, the students prom-
ise not to drink, smoke or take drugs.
They also must not attend or remain
at activities where alcohol, drugs and
tobacco are being consumed illegally.
School district policy calls for a three-
week suspension from extracurricu-
lar activities and attendance at three
counseling sessions for first offender
of this type. To the dismay of the
cheerleaders and their parents, state
education code dictates that if a stu-
dent possesses, uses or is under the
influence of alcohol while attending
a school-sponsored or school-related

6mi:it on or off campus, they will
placed in an alternative education
program. The cheerleaders deny
being intoxicated and that the inci-
dent did not occur at a school-spon-
sored or -related activity. Parents of
the cheerleaders, believing the pun-
ishment does not fir the crime, plan
to take their case to the school board
if the district assistant superinten-
dent does not overturn the punish-
ment imposed by the school's prin-
cipal. From anAugust 24, 2000 news
item appearing in The Dallas Morn-
ing News.

continues on page 11

BEST COPY AVAILABLE



14/ Updating/Vol. 31, No. 4

I; A I

COIINC I I. 1

()I ::11001 I

I NI 1.,

Student Testing and Assessment:
Answering the Legal Questions

(Fall 2000) NSBA

Student Testing and Assessment: Answering the Legal Questions. Addressing one of the
most controversial developments in education reform today, this book takes a look at the legal
issues with which education leaders and decision makers are faced in setting policy on and
implementing high-stakes testing programs. Among the materials included are:

An overview of state testing laws and federal activity;

A framework for making policy decisions about test use;

Discrimination and due process issues that may arise;

Considerations for testing special student groups, such as children with
disabilities and limited English proficiency; and

Accountability of educators, schools and districts based on student test
scores.

(ISBN 0-88364-239-5)

Slud..111IPliar

.1n. III, I. il Voegit.ti

rj Please send me Student Testing and Assessment: Answering the

Legal Questions (06-178F)

$25.00 List price. 1.3 $20.00 Member price. (To obtain the member price you must be a member of the NSBA Council of

School Attorneys or an NSBA National Affiliate School District)

sir Add $7.00 shipping & handling charge on orders up to $100.00. Over $100.00 add 7% of total order for shipping and handling.

SHIP TO: (Please provide street address, not P.O. Box) BILL TO: (if other than ship to)

Name

Title Title

Organization Organization

Street Address Street Address

City City

State Zip State Zip

Phone ( Phone (

1:11My check made payable to NSBA,

is enclosed

Bill me using P.O. No.
My district is an NSBA National Affiliate,

NA# Authorized signature

Name

Please charge my: VISA MasterCard AMEX

Card Number Exp. Date

Return this form to: NSBA, Distribution Center, P.O. Box 161, Annapolis Junction, MD 20701. To order by phone,

call NSBA at 1/800/706-6722, or FAX your order form to 301/604-0158.

For a complete list of Council publications, please visit the Web site at www.nsba.org/cosa.

BEST COPY AVAILABLE September 2000

16



Policy Adviser /continued

PA system and conduct the service on a
field adjoining not on the foot-
ball field. The club would allow public
participation. By conducting pre-game
prayer services as a club, they argued,
they would be adhering to requirements
cited under the Equal Access Act would.

Another discussant, sharing a per-
sonal experience, felt the student's ar-
gument based on the Equal Access
Act had the potential for legal
trouble, especially from the ACLU. In
a case involving prayer at school-spon-
sored events, he wrote, the ACLU took
no issue with baccalaureate student-led
prayer if it was conducted at a time and
place apart from the school's official cer-
emony. But, prayer held in an area ad-
joining the playing field, using loud-
speakers that carry sound to game
attendees not participating in the ser-
vice, was not acceptable to them. He
suggested the prayer club check their
legal position carefully before uttering
the first prayer. Not doing so could
make the prayer an expensive one.

Here's what the courts had to
say

First Amendment: religion school
policy allowing student initiated prayer
at school football game

Santa Fe Independent School Dis-
trict had an unwritten policy allowing
students to read overtly Christian
prayers at graduation ceremonies and
football games. The school district re-
tained control over the content of the
prayers and speakers. After a student
filed an action challenging the consti-
tutionality of the district's policy on
prayer at both graduation ceremonies
and football games, the school district
implemented separate written policies
for these events. Both policies provided
for student-selected, student- offered
prayers but placed no restrictions on the
content of the prayers. In the event that
the school district was enjoined by a
court from enforcing these policies, the
district's alternative policy requiring
that the content of all prayers be non-
sectarian and nonproselytizing would
automatically become the applicable

policy. The district court, rather than
enjoining the school district from en-
forcing its prayer policy, ordered it to
implement the alternative policy but al-
lowed prayers to name specific deities.

Based on circuit precedent in Jones
v. Clear Creek Independent School Dis-
trict, 977 F.2d 963 (5th Cir. 1992) (Clear
Creek II), a Fifth Circuit panel framed
two main issues: (1) whether the con-
stitutionality of the prayer policy de-
pended on the inclusion of the restric-
tive "nonsectarian, nonproselytizing"
language; and (2) whether the policy
with or without the restrictive language
could pass constitutional muster with
respect to football games. In addition,
the panel addressed the issue raised by
the school district as to whether the
policy had created a "limited open fo-
rum" thereby preventing it from plac-
ing any content restrictions on the stu-
dents' prayers without violating their
free speech rights. Applying the Lemon
and endorsement tests to the policy, the
panel concluded that stripped of its non-
sectarian, nonproselytizing restrictions,
the policy failed to satisfy either test. As
a result, it held that unless the restric-
tive language was included in the policy,
it violated the Establishment Clause.
Regarding prayer at football games, the
panel found that with or without the
restrictions the policy would be uncon-
stitutional because football games lack
the sober atmosphere, such as a gradua-
tion ceremony, in which an event could
be appropriately solemnized with prayer.
In response to the school district's "lim-
ited open forum" argument, the panel
noted that two key factors determine
creation of a designated public forum:
(1) governmental intent and (2) the ex-
tent of the use granted. As to govern-
mental intent, it found that neither the
character nor the history of graduation
ceremonies suggests that they serve as
forums for public debate or discussions
in which varying groups voice their
viewpoints. On the contrary, the panel
concluded that a graduation ceremony
is diametrically opposite from the type
of venues that serve as places for debate
or exchange of competing viewpoints.
As to the second factor, the panel found
that the school district had not granted
general access to a class of speakers at
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graduation ceremonies. Rather the
policy allowed a limited number of
speakers to deliver statements that could
only be characterized as prayers.

The Supreme Court, addressing only
the issue of prayers at football games,
affirmed the Fifth Circuit in a six to
three decision. Justice Stevens, joined by
Justices O'Connor, Kennedy, Souter,
Ginsburg, and Breyer, delivered the
Court's opinion. Chief Justice
Rehnquist, joined by Justices Scalia and
Thomas, filed a dissent. The majority
held that the school district's policy of
permitting student-led, student-initi-
ated prayer at football games violated
the Establishment Clause. Justice
Stevens, stating that he was guided by
the principles endorsed in Lee, con-
cluded the football game prayer policy
contained sham secular purposes that
were nothing more than an attempt to
preserve the district's "long- sanctioned
practice of prayer before football games"
by disguising it as private speech. He re-
jected the school district's argument that
the policy was distinguishable from Lee
because there was no element of coer-
cion on the students. Justice Stevens rea-
soned that although football games are
generally voluntary extracurricular ac-
tivities, attendance at games is manda-
tory for band members, cheerleaders,
and players. He also noted the immense
social pressure on students to attend ex-
tracurricular events. Finally, Justice
Stevens rejected the school district's con-
tention that the students' facial chal-
lenge must fail because no invocation
had yet been delivered under the policy.
He declared that the mere creation of
the policy constituted the violation be-
cause at that point the district demon-
strated a purpose and created a percep-
tion of governmental establishment of
religion.

(Source: NSBA's Office of general
Council: Santa Fe Independent
School District v. Doe, No. 99-62
(U.S. Sup. Ct. June 19, 2000) bar/
/supct.law.co mell.edu/supct/html/
99-62.ZS.html
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The topic of school sponsored
prayer at football games has received a
lot of attention in our district. The
district has maintained the position
that supports a separation of church
and state, but when sports events are
involved there appears to be more
opinion generated on the subject. Can
you provide some assistance?

Board Member South Carolina

lthough the June 2000 Supreme
Court decision on school-sponsored
pre-game prayer dearly stated that

such policy was a violation of church-state
separation, some persons are searching for le-

gal "loopholes" that might allow them to con-
tinue publicly-held prayer services before
games. Members of the Council of School
Attorneys (COSA) online discussion group
recently discussed the question of allowing
school-sponsored prayer before a sporting
event. One discussion group member offered
the following account to help stimulate dis-
cussion:

The high school Fellowship of Chris-
tian Athletes in his district initiated a
novel approach to the situation. They
suggested continuing to have pre-game
prayers but they would do this as a club.
They also would use their own portable

continues on page 15
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For more policy help
Sample policies and regulations re-

lating to topics covered in this month's
Updating are included in the school
administrator's copy of this publication.
These are:

IHBEA English as a second lan-
guage

BIC Eligibility/Minimum standards
for participation in student activities

KG Business and Industry Involve-
ment in Education

Model policies and state-specific regu-
lations are available through the policy
service departments of your NSBA Fed-
eration Member state school boards as-
sociation.

Additional sample policies, regula-
tions and exhibits on these and other
topics may be requested by contacting
the NEPN Policy Information Clearing-
house, c/o NSBA, 1680 Duke Street,
Alexandria, VA 22314. Call (703) 838-
6760 (NEPN Manager); (703) 838-6731
(NSBA Library) or FAX your request
(703) 548-5516. E-Mail requests:
mwessely@nsba.org
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