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UWehat's Tuscde?
According to the results of The Freedom Forum’s
recent public opinion poll on First Amendment
issues, few Americans are able to name all the
First Amendment freedoms~—speech, religion,
press, assembly, and petition—even though most
feel that these rights are not just important but
essential to Americans. This edition of Update on
Law-Related Education is dedicated to supporting
the continuing efforts in schools not only to teach
students what our First Amendment freedoms are,
but to prepare young people to exercise these
rights in informed and productive ways.

The contributions of staff at three key assoccia-
tions were invaluable to the development of the
edition’s content. Special thanks go to Paul
McMasters, First Amendment Ombudsman at The
Freedom Forum World Center, for overseeing the
adaptation of materials for both teachers and stu-
dents from the center's poll and its report “State of
the First Amendment.” We also acknowledge with
much appreciation the efforts of Charles Haynes
and Marcia Beauchamp at The Frecedom Forum
First Amendment Center, and of Shabbir Mansuri
and staff at the Council on Islamic Education, all
of whom put in many hours to furnish classrooms
with materials that reinforce an understanding of

the free exercise and establishment clauses of the
First Amendment by applying them to the reli-
gious needs and requirements of Muslims attend-
ing public schools.

We are greatly indebted to Bob Peck and Ginny
Sloane at Citizens for the Constitution for sharing
prepublication information with us about the
guidelines their organization has developed for use
when proposing to amend the Constitution. The
historical insights and thoughtful. balanced
approach in these materials support two excellent
strategies on amending the Constitution by Keith
Pittman and by Kathleen S. Roberts and David T.
Naylor. Finally, acknowledgments would be
incomplete without thanking regular contributors
Wanda Routier and Margaret Fisher for their
respective contributions of a student survey mod-
eled after that of The Freedom Forum, and a per-
spective on religious freedom, prisons, and the
recently struck down Religious Freedom Restora-

tion Act.
M W“‘-—’

Seva Johnson
Editorial Director
Youth Education Publications
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The Freedom Forum Rirst Amendment Poli: An Analysis Americars speak
up about their First Amendment rights.

First Amendment Reflections Seven legal, educational, and business people
reflect on the First Amendment, presenting views on its imporrance and/or value.

Perspective: Prisons and the Religious Freedom Restoration Act Margaret E.
Fisher provides a perspective on religious freedom within penal institutions.

State of the First Amendment: Freedom of Religion Tius ariicle explores
how the pressures of religious freedom are increasing.

Muslim Students’ Needs in Public Schools Charles Havnes discusses whether
public schools can accommodate the religious needs of students.

Developing Standards for Constitutional Change Citizens for the Constitu-

- tion (CFTC) explain how standards provide guidelines for thinking about proposed

amendments to the Constitution.

Update on the Courts
The Supreme Court cases described in this section focus on First Amendment rights
and the line item velo.

Update on Congress
This section discusses legislution recently passed or being considered by Congress.

LRE Project Exchange Krista Goldstine-Cole reports on Washington State’s
Judges in the Classroom (JITC) program.

Teaching Strategy—First Amendment Survey Wanda J. Routier helps students
conduct and analyze their own survey and compare it to the national survey conducted
by the Freedom Forum,

Teaching Strategy—Accommodating Students’ Religious Needs Srudents
examine how Muslint students can meet their religious obligations while atiending
public school.

Teaching Strategy—Amending the Constitution Keith A, Pitiman helps
students review the constitutional amendments and evaluate the proposed
amendments.

Teaching Strategy—Putting the “You" in “We the People” Kathleen S.
Roberts and David T. Naylor encourage students to explore the Preamble to the
Constitution and the right to vote.

Student Forum-—Should Public School Prayer Be Allowed? The forumn helps
students investigate the issues relaled to prayer in public schools.

Teaching Strategy—Using the First Amendment Freedoms Poster Activities
and a handout are offered that can be used with the poster on the five freedoms that
constitute the First Amendment,

Resources for Teaching—Multimedia Resources on the First Amendment
First Amendment Glossary

First Amendment Puzzle
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Americons speak up about their First Amendment rights.

Undate oa Law-Related Education, 22.1, 1998, pp. 4-5. 8, 16. © 1998 American Bar Association,
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Elections and campaigns. significant
international events, terrorism. politi-
cal scandals, corporate mergers. natur-
al disasters, and high-profile crimes
are common topics of public opinion
polls. They are events that most often
have a beginning and an end. Their
high visibility in the news and their
public interest make polls on these
topics newsworthy in and of them-
selves, Public opinion polls on endur-
ing, more abstract issues not generally
discussed at dinner, at work. or in the
news are far less common. Such is the
case with polls on the First Amend-
ment: It is unusual to find extensive
public opinion polls on First Amend-
ment issues.

Known as the Bill of Rights, the
first ten Amendments were adopted in
1791 as a condition of the ratification
of the U.S. Constitution because

4 UPDATE ON LAW-RELATED EDUCATION/First Amendment 6

Americans were concerned about o
strong central government withcut
guarantees of [undamental individual
freedoms. For more than two centuries
now. the First Amendiment has been
one of the pillars of the remarkable lib-
erties that U.S. citizens enjoy. It has
served this demaocracy and its citizens
well.

For the most part, major threats to
First Amendment rights and values
have not been successful., whether
through public resistance or action by
the courts. Yet these threats persist,
proving First Amendment freedoms
have to be won over and over again.

See Teaching Stratepy {or this

article on page 35.

The Freedom Forum poll measured
public opinion on a wide variety of
First Amendment issues. It is the first
significant inquiry into public opinion
on the First Amendment since 1991,
when Robert Wyatt reported on a
series of polls, finding that, from the
perspective of the American public, “it
is apparent that free expression is in
very deep trouble.”

The Freedom Forum poll on the
First Amendment was conducted by
tclephone between July 17 and August

Amendment 1

Freedom of religion. speech, and the press:
rights of assembly and petition
Congress shall make no law respecting an establishment of religion, or pro-
hibiting the free exercise thereof: or abridging the freedom of speech, or of
the press: or the right of the people peaceably to assembl:  and to petition
the government for a redress of grievances.

The establishment clause of the First Amendment forbids the U.S. Con-
gress to in any way found or provide for an official national church. The
clause has been interpreted to forbid the government's endorsement or
funding of any religious doctrine. Further, the First Amendment forbids
Congress from passing any laws that limit worship, speech, or the press, or
that prevent people from meeting (assembling) peacefully or asking (peti-
tioning) the government for relief from unfair treatment. First Amendment
rights have limits; for example, some speech, such as libel or obscenity, is
not protected, and some religious practices, such as those that may jeopar-
dize public safety. can be regulated.

VOL. 22 NO.




1. 1997, bv the Center for Survev
Research and Analysis at the Universi-
iy of Con-

S
nectiedt; TheFreedom
1026 adults

were  ~up.  Forum sought to
veved. Sam- provide a
phng error is .
w34 o we  Comprehensive
95% level of picture of con-
confidence,

The Treedom  (EMPOTArY Amer-
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comprehen-
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opimon on the First Amendment and

to trace changes in opinion wherever
possible. The survey addressed these

First Amendment issues:

» How important are First Amend-
ment freedoms to Americans?

*« How do First Amendment tree-
doms compare in importance 1o
other constitutionally protected
rights?

* Iy support tor the First Amendment
holding steady. or is it changing’

*  Would Americans vote to ratify the
First Amendment if they were vot-
ing on it today?

*  What do Americans teel about the
amount of freedom currently
afforded by the First Amendment’s
protections of religion. speech.
press, assembly, and petition?

* Do Americans thirik they have too
much, too little. or about the right
amount of freeau... in each of these
areas?

+ To whar extent would Americans
restrict First Amendment freedoms?

« Are Americans niore protective of
their own rights than the rights of
others?

« How do Arnericans feel about
amending the First Amendment?

* What are Americans’ experiences
with and opinions about First
Amendment education in the
schools?

Amendment. ...

voL I N I
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¢ How free do Americans feel 1o
express themselves i different sit-
uations, such as at work and in the
classroom’?!

Freedoms Laigely Supported

The Freedom Forum poll found that
on the whole, the First Amendment 1s
alive and well—at least rom the per-
spective of the American people, who
express strong support for the {ree-
doms it guarantees. While some ot the
findings suggest that Americans have

actually become more supportive of
First Amendmient rights over the pust
two decades. there are other findings
mdicating  less-than-wholehearted
endorsement of cerain rights when

confronted with specific instances of

the First Amendment in action.

Most Americans feel that First
Amendment
speech. press. assembly, and peti-
tion—are not just important but essen-
tal American rights. Eight in 10 teel
this way about treedom to practice

freedonis—religion.

religion. seven in 10 about freedom of

speech and the right to practice no reli-
gion, six in 10 about freedom of the
press. and more than five in 10 about
the right to assemble and petition,
Fewer than 10 percent say that any

First Amendment freedom is not
important. Ninetv-three percent say
they would ratify the First Amend-
ment if they were voting on it today.
Americans express strong skepli-
cism about having the government
place restrictions on any First Amend-

ment freedon, S as—

For example.  Most Americans

90 pereent of

Americans say feel that First

they should be Amendment

allowed to freedoiiis~—

CXPress unpap- . .

ular opinions,  religion, speech,

and mujurilics press’ assembly1
! that com- iy

panies ought to and petition

lave the right are not just

to  advertise .

tobacco  and lmpurtant but

alcohol  prod- essential Ameri-

ucts. Fifty per- can ngltS

cent of those ‘
polled believe

that government should not be
involved in rating television programs,
compared with 46 percent who
thought it was all right. Nearly 90 per-
cent of those polled showed a firm
appreciation for the “slippery stope”

continteed on puge 8

State of the First Amendment Report

. In December 1997, The Freedom Forun released Stute of the First Amend-
ment, a report by lawyer and author Do na Demac that included an analy-
sis of “The Freedom Forum Poll,” a comprehensive measure of public opin-
ion on First Amendment issues and the first significant inquiry of its type
since 1991. The present article presents portions of the analysis, which was
written by Kenneth Dautrich. director of the Center for Survey Research
and Analysis at the University of Connecticut. The poll was conducted by
Professor Dautrich for The Freedom Forum,

sofa/printsofa.asp

The Freedom Forum is a nonpartisan international foundation dedicated to
free press. free speech. and free spirit for ali people. The full text of the poll
and the analysis. as well as other information of use to classrooms, can be
accessed on line at http://www.freedomforum.org/newsstand/reports/

Source. State of the First Amendment, Donna Demac (Arlington, Va.:

The Free-

dom Forum, 1997), by permission of the publisher.
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First Amendment Reflections

Update on Law-Related Education, 22,1, 1998, pp. 6-7. © 1998 American Bar Association.

[There is nothing inconsistent between the First Amend-
ment and many of the other values we most hold dear. The
First Amendment has been the most important civil rights
act eve, passed. It has been the most important political
reform ever passed. You can go down the list of other
things that we value. and again, we would submit that the
First Amendment,. first and foremost, has protected those
rights. ... We can all be speaking at the same time. We
might not hear each other at that moment. but there is
nothing to stop us frorm doing so. There is no limit to the
avenues, sentiments, range of ideas that can be spoken.

~—Robert 5. Peck, First Amendmest attomney and director

of legal affairs and policy research, Association of Trial
Lawyers of America (ATLA)

First Amendment principles are affirmed and embraced at
a level of generality which has no contact with the way in
which people actually live and think. ... [T]he First
Amendment is a good in and of itself ... a bunch of words,
whether wonderfully or lamentably vague, which are then
filled with a substantive content of whatever group man-
ages to get its preferred vocabulary into the First Amend-
ment. That is why I never recommend jettisoning the First
Amendment, although I write about its incoherences all
the time. My advice is always get a hold of it and rewrite
it so that it will generate the agendas, inclusions, and
exclusions you desire, rather than the ones that are now
being generated by your enemies.

—Stanley Fish, arts and sciences professor of English,
Duke University

Source: “Free Speech Roundtable,” State of the First
Amendment (Arfington, Va.: The Freedom Forum, 1997),
pages 19-27.

6 UPDATE ON LAW-RELATED EDUCATION/First Amendment

{Tlhere really has been a dramatic change [in} thinking
about the First Amendment as allowing the government
some affirmative role, or even the First Amendment as
demanding an affirmative role, in terms of equalizing
opportunities for participation in democratic decision
making. ... The idea that the First Amendment would
allow. encourage, maybe even demand [regulation] is just
out of the picture. ... It is a mistake to think just in terms
of “We can't trust the government to draw any lines.” ...
[Tlhere is a set of issues ... about a broader notion of
democracy and free speech than simply stopping govern-
ment from being able to censor. That debate is largely
gone today, and I think that is a real pity.

—-{ee €. Bollinger, president, University of Michigan

This is all that we have been hearing recently in education
or in libraries: “We have to protect the children.” They
want the government to step in. ... You say, “Well, it is the
responsibility of the parents to puide their children in what
they read.” Then they say, “We can't guide them when it's
print. How are we going to deal with the Internet?” So they
are pushing the government to get involved in an area that
the government had really begun to move substantially
away from. I don't find this at all heartening as we move
into the 21st century.

—Judith Krug, director, Office for Intedlectual
Freedom, American Library Association

VOL. 22 NO. |




In many attempts to protect the First Ainendment. a num-
ber of fine First Amendment defenders have defanged it
or attempted to defang it. They've said. "No, this speech is
really not dangerous. Tt's safe: we really should allow 11"
I disagree. [ want to protect it precisely because it's dan-
gerous. It seems to me if the First Amendment is to have
any real viable force, then sometimes we will have 1o just
hite our lips and say: “This {speech] is dangerous. This
really is risky. This really is an experiinent. This eaperi-
ment can really fail, but, nonetheless, we commit ourselves
1o this experiment for better or worse.” And the reality is,
it may be for worse.

~Ronald K. L. Collins, First Amendment project director,
Center for Science in the Public Interest

If you have networks ... who together provide services to
over 12 million Internct subscribers in the U.S., and if they
as a policy matter decide to impose some sort of mandato-
ry blocking, so that the default is always that the block is
on, then you turn on your computer. and all sorts of speech
are blocked. ... [W]hy is that situation any less problemat-
ic than one in which the government is involved? ... [I]f we
have a victory that seemingly keeps the government out of
regulating the Internet, it is a totally hollow viclory if your
average person ... is privately censored.

—Ann Beeson, attorney, American Civil Liberties Union

First

| I

Redated actvities can be found ‘
on page 35,

We are seeing a repeat of the ssues that were around in
1910 and 19201, ... That's what we see in the Communica-
tions Decency Act. That is what we see on a whole range
of issues fike TV ratings and tobacco advertising regula-
tion. ... It is sort of a cultural McCarthyism, where you are
not debating whether there is a Red under cvery bed, but
whether or not the government ought to act like our pur-
ents, .. Free speech has always been dangerous to people
in authority. ... That's why printing presses were licensed.
That's exactly why the Internet is under siege, because
people in authority see this as a way of getting around
them, of challenging their positions of power, ... Censor-
ship is reverse engineered. Once you allow it for a more
advanced medium, it tends to end up bleeding all over.

—Robert Corn-Revere, First Amendment attorney

Instructional !dea

Have 14 student volunteers pair up to ptepare oral
arguments, one pro and one con, for each of the seven
excerpts. Classmates will determine the winners of
each debate. In researching their arguments, students
sheuld first consult the source document, State of the
First Amendment, available through The Ireedom
Forum World Center, 1101 Wilson Blvd., Arlington.
VA 22209, (703) 528-0800, www.freedomforum.org,
or by calling (800) 830-3733.
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cotinned from page S

arpument: they understand that, once
restrictions are placed on these rights,
it becomes casier 1o place further
restrictions on them.

In the arca of speech rights, most
Americans are quick  to support
restrictions, particufarly when sexual-
ly explicit and/or offensive materjal is
atissue. For example. mast Americans
disagree with allowing nudity 1o be
broadeast by
the media or

o"e Slgl th&t sexual natert-
the First al to be avail
Amendment is able on the

Interesting Research Facts
Fifty percent of Americans name free speech as the right or frecdom
most importint o Americans, with freedom 1o practice religion second
at {4 pereent.

Wihien read a list of rights and asked which were “essential.” Americans
responded in these percentages: right to o fair wial (R65%), right to pric-
tiee religion (8147 ), tiglit to privaey (78, right to speak freely (729),
right to practice no religion (06°7), 1ight to he informed by a free press
(60%), night to assemble (56%), and right to own firearms (3397).

Forty-nine percent of survey respondents had not heard or yead of the
ieeent ULS. Supreme Court ruling regarding the [nternet.

When speeeh is considered indecent or offensive or when it debases the
flag, most Americans are strongly opposed to it

. internet. Also.
healthy is that

on a right-to-

*  Over 70 percent of Americans oppose the use of words in public that
mught be offensive to racwal minorities, sexually explicit material on the
Internet. and the broadeast ot nude or partially clothed persons.

s

the majon'ty do petition issue,
seven in 10 do
not SUDDOI’t two not think that
constitutional groups should
be aliowed to

amendments

hire people
influence gov.
ernment ofti-
cials or poli-
cies. On fiee
press, strong najoritics disagree that
the usce of hidden cameras should be
allowed. And, on religion, while most
Americans are willing to extend free.
dom 1o worship o groups regardless
of how extreme their beliefs are, most
also are willing to agree with allowing
practices that blur the line between
church and state.

One sign that the First Amendment
is healthy is that the majority do nol
support two constitutional amend-
meats that would alter it, While most
Americans disagrée with {lag-burning
as a form of political speech. only 49
percent would amend the Constitution
to prohibit the practice; and while
majorities would permit prayer in
schools under some circumstances,
only 42 percent would favor a school-
prayer amcndment to the Constitution.

The perceived importance and sup-
port for the First Amendment reflect
Americans’ sense that current applica-
tions of the freedoms are neither too
restrictive nor too lax, but about right.

that would
alter it.

e While more than three-guarters of Americans arc opposcd to burning or

defacing the American (Tag as a political statement, they are evenly
divided over amending the Constitution to make it illegal to bum or des-
eerate the {lag.

Sixty-eight percent of Americans are opposed to television networks
heing allowed to project winners of an election while many people are
still voung.

Those who believe jailing reporters is justified have inereased signifi-
cantly in the pust 20 years, from 21 to 36 percent,

Fifty-scven percent of Americans believe that teachers or other public
school officials should be allowed to lead prayers in school; 81 percent
helieve that it is proper for a prayer to be said at a high school gradua.
tion ceremony if a majority of the graduating class favors it.

Sixty-tive percent of Americans do not belicve that a group should be

able to hire lobbyists to influence government officials or policies.

Seventy-cight percent believe that curfews do not violate young people’s
First Amendment rights.

Almost two-thirds of Americans report that the Ainerican educational
system is doing only fair to poor when it comes to teaching about First
Amendment freedoms,

Some 70 percent of those polled said
that Americans have the right to speak
freely, and the same number think that
we have the right amount of religious
freedom. In both these areas. 20 per-
cent say there should be more freedom
and 10 percent say there should be
less.

10
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Opinion is less favorable to the
press. with about half saying the press
has about the right amount of freedom
and 38 percent saying it has too much.
On the other hand, strong majorities
hold that tabloid news should have the
same protections as more traditional

continued on page 16
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PERSPECTIVE
Prisons and the

Religious Freedom Restoration Act

Margaret £, Fisher

Upidare on Law-Reluted Educanon, 2210 1998, po 90wt TOUR Amerean Bar Association,

“No, vou can't touch my medicine
bag.” savs one Native  American
e,

“1Lean only cat a Kosher diet.” sayvs
one Jewrsh inmate.

"I request to use peyote, o hatlu-
cinopenic drug, as part of my religious
serviees,” say's another inmate.

“Officer Mary cannot do « pat
searel of me because my religion for-
bids me to be touched by temales
other than my mother or wife.” says a
Muslim inmate,

“1 have the right 1o wear a crocihis
around my neck” says a Chrishan
inmate,

1 have the right to circulate racist
refigious  literature.™ savs  another
mmate,

Prison and jail inmates have filed
civil rights cases in all of the examples
above and many more, claiming that
their rights o practice religion were
violated. The important legal question
is what standard or test will the courts
use to decide whether or not inmates
have these rights.

In 1993, the Religious Ireedom
Restoration Act (RFRA) was passed
by Congress. granting people greater
rights to practice their religion. Con-
gress considered making an exception

Margarer Fisher is an attornev with
21 years' experience in educating the
public in the low. She lives in Seanle,
Wushington.
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thatthe law would not apply o prison-
ers. This it refused to do.

As an attorney who has conducted
e of correctional adminstra-
tion, saff, and inmates tor over 20
years and served as o cowrt-appointed
expert in several prison cases, 1 was
imvolved in many discussions with
administration and staft’ fearing the
securtty problems that might anse if
immates were allowed greater leeway
in practcing their religion within the
institution

The statute stated that anyime goy
ernment substanually burdened refi-
aion, it had to justify s actton by
showing that it had a compelliag state
interest 1 doing so and that it was
restricting religion in the least vestrie-
tive way. As the Legal Issues comien-
lum of one state training academy {os
corrections officers stated, “Virtuaily
all the case law dealing with restric-
tions on religious practices in jails and
prison is now effeetively reversed!
overturned! reopened to be litigated
all over again, because of RFRA!™

But it never happencd! During the
{our years when RFRA was the law of
the land. inmates brought many cuses
claiming their rights to practice reli-
gion under RFRA were violated. Sur-
prisingly. the outcomes of these cases
were pretty much as they had been
before RFRA was law. There was a
rarc situation in which security was
shown not be threatened by the reli-
gious practice, as in the statewide ban

~

of the wearing of crocifines by
mmates. Because the ban applied to all
mmates, including those in a nini-
mum sceurity setitng where inmaics
were not likely 1o use them  as
weapoens, one conrt struck down the
statewide ban, stating that the depart-
ment of corrections had not used the
feast restrictive means in restricting
this religious practice. Caurts general-
ly determined that sceurty is a vom-
pelling state interest and refused to
expand the scope of inmate rights to
practice rehgion from what was
already protected by the First Amend-
ment's freedom of relipion. ¢

instructional ldea
Have students think about how a judge

~decides what iy a valid religion. Are

there some features that all religions
have tn common? If possible, arrange
a tour ol a local correctional tacility or
invite a carrectivns officer 1o class to
talk about the benefits and challenges
presented by inmates m the practice of
their religions within an institution.

A Note to Teachers: Many legal
ssues mvolving religious treedom
are controversial. This Update per- ;
spective gives background infor-
matton, and the Instructionai Idea
provides un opportunity for you
and vour students to explore reli-
zious freedoms wirhin institutions.

|
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aday, there are disturbing sipns
in the Untted States that religious
> liberty—the freedom t believe
or not ¢ belicve and 1o practice one's
{aith vpenly and freely without gov-
iz interference—is in danger.
People undermimng religious liberty
nclnde both those who seek ta estab.
lish in law 2 "Christan America™ and
those who seck to exclude religion
from public life entirely.

In our time, retigion his hecome a
source of divisivencss as people spur
and sometimes resort to violence aver
issues of conscience and belief such as
ahoroon, schoot prayer. and public
school curricula. On the one side are
those who think that religious funda-
mentalists and organizations such as
the Christian Coalition are trving to
impose their beliefs on society and
thus undermine the secuiar tradition in
institutions such as the public schools.
On the other side are those who com-
plain that this society allows inzuffi-
cient attention, and accords no priori-
ty, to religious beliefs, especially in
instruction and textbooks. Oliver
Thomas. a lawyer who works for a
number of different church organiza-
tions, says that “there is a bias against
religion in academia and the media,

Adapted from “Freedom of Reli-
gion,” State of the First Amendment,
Donna Demac (Arlington, Va.: The
Freedom Forum, 1997), by permis-
sion of the publisher.
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The pressures on religious freedom are increasing.

although 1t 15 not a consciors hostil-
13." The siuation 18 made more com-
plicated by the foct that the religious
composition of the United States is
becoming minre diverse thap ever,
Along with many groups of Chistians
and Jews, this country is now home to
growing pumbers of Moslims, Hindus,
Buddhists, and othier believers, as well
ay nonbelievers.

The 1997 Supieme Court decisicon
in Agostini v Felton, 117 8 C1. 1997,
is an indication (hat the court's posi-
ten  regarding  the  establshmenr
clause is changing. By a 5-4 vote, the
court held that puidicly paid teachers
can go into sectarian schools w pro-
vide Title I wuentional services with-
out running afoul of the panciple of
separation of church and state.

Religien and Public Schools

Gre of the critical arenas for the issue
of eligrons freedom in this country
has been public education. It is in pub-
fic schools that the conflict between
private religious beliefs and the wadi-
tion of public secuiarism plays out
with the most fervor, given that this is
where the attitudes of the next genera-
tion of American adults are being
shaped.

The issue of religion in public
schools has sparked a variety of con-
troversies throughout our history. In
recent decades. two of the inore con-
teniious issues have invelved whether
evolution or creationism shouid be

1998, pp. 10-16. &2 199% Amencas: Bar Associuon.

e S —

i tnformanon in this article is used |

! in the Teaching Swategy |

Don page 41, Alsg the Studeat Forsm |

¢ an page 52 offers a technique to :

{ help studenis debate the issue
of school prayes.

given prevedence in teaching about the
origing of the human race and whether
there 18 2 place for prayer in public
schoois. I'rayer remains a major con-
troversy. The proponents of creation-
iszn, after losing in court, Edwards v.
Aguillard. 482 U8, 578 ¢19Y87), have
refocused their campaign to have cre-
ationism included m chool curzicula
and evolution stricken and to make 1f
financially casier for parents to send
their children to private rcligious
schools. That effort has given nse
to the curtent debate over school
vouchers.

Schooi Prayer

Almighey God, we acknowledge our
dependence an Thee and beg Thy
blessings upon us, our parents, our
teachers, and our country.

The Supreme Court declared in 1962
that this school prayer—which had
been endorsed by the New York State
Board of Regents—was state-spon-
scred establishment of religion, in vio-
lation of the estahblishment clause of
the First Amenditent, Engei v. Vitale,
370 US. 421 (2962). The issue of
prayer iy public schcols has been
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Historical Perspective

The First Amendment guarantee of religious freedom is a
key element of the boldest political experiment the world
has ever known. Many of this nation’s early settlers came
to this country to escape laws that compelled theni to sup-
port government-favored churches. Yet, before the
American Revolution, in many parts of the colonies, res-
idents were required to support established churches with
their tax money, and religious dissenters were punished.
These practices generated strong resentment among
many of the freedom-loving colonials. Yet it was not
until after the Revolution that the principle of religious
freedom was {irmly established. The turning point was
the successful crusade by Thomas Jefferson and James
Madison to get Virginia to adopt the Statute of Religious
Liberty in 1786. That law prohibited a state tax in support
of all Christian churches in Virginia, but it also declared:
“That no man shall be compelled to frequent or support
any religious worship, place, or ministry whatsoever, nor
shall be enforced, restrained, molested, or burdened in his

body or goods. nor shall otherwise suffer on account of
his religious opinions or belief. ... (Virginia Bill for
Religious Liberty. [786)

The Virginia statute helped create a climate favoring
religious freedom that encouraged Madison to include a
similar provision in the Bill of Rights. Madison opposed
every form and depree of official relation between reli-
gion and civil authority. For him, religion was a matter of
individual conscience beyond the scope of civil power
either to restrain or support. Of particular relevance to our
time. Madison viewed state aid and taxation as no less
obnoxious to the pursuit of religious freedom than other
forms of state interference. Because of Madison, these
seatiments found a secure place as the first {reedoms
written into the First Amendment—as the establishment
clause, requiring the government to remain neutral con-
cerning religion. and the free exercise clause, guarantee-
ing the right of all citizens to reach, hold. exercise, or

change beliefs without government interference.

causing political and social brushfires
ever since.

After the Engel v. Vitale decision,
some complaired that the Supreme
Court had removed God from the
classroom and that the ruling was anti-
Christian and anti-American. Never-
theless, the court soon upheld two
challenges to school prayers in Penn-
sylvania and Maryland. The first
involved revicw of a Pennsylvania law
that required the reading of at least 10
verses of the Bible at the start of each
school day; a Maryland law called for
Bible reading or the recitation of the
Lord’s Prayer.

When it became clear that the
Supreme Court was not going to
budge from its position barring
school-sponsored prayer. 25 state leg-
islatures adopted laws providing for @
“moment of silence”™ at the beginning
of each school day. These state
statutes have led to a succession of
Supreme Court decisions striking
down laws whose “sole purpose™ was
to foster prayer in public schools.

Despite its strict stand against state-
sponsored prayer in public schools, the

Supreme Court has indicated in sever-
al decisions over the last decade that
teaching about religion in public
schools is constitutional. In addition. a
number of Supreme Court and lower
court decisions have supported a vari-
cty of religious liberty rights for stu-
dents. For example. the Supreme
Court has ruled that the Ten Com-
mandments might be capable of being
integrated into a curriculum, Stone v.
Graham, 449 U.S. 39 (1980). The
court also has said that schools may
not forbid students acting on their own
from expressing their personal reli-
gious beliefs and must give them the
same right to engage in religious activ-
ity as students have to engage in other
activities. In 1995, President Clinton
issued a directive concerning religious
liberty and the rights of students, and
the importance of religion in the pub-
lic schools (see pages 12-13).

In spite of the growing consensus
about the current state of the law,
many public school administrators and
teachers remain confused about what
kinds of religious expression are per-
missible in school. Even more confu-
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sion exists in the arca of student-initi-
ated prayer at graduation ceremonies.
Seizing upon the current confusion
surrounding school prayer, some
members of Congress propose to
amend the Constitution and modify
the First Amendment's establishment
ciause. Rep. Emest Istook Jr. (R-
Okla.) has introduced the Religious
Freedom Amendment, which he says
is intended to address “a systematic
campaign to strip religious symbols,
references and heritage from the pub-
lic stage.” [A similar bill died in the
previous congressional term because
different sides could not agree on
wording. Most conservative religious
groups supporting the amendment did
not want to return state-sponsored reli-
gion to public schools and opposed
language that m.ght lead school offi-
cials to be involved in religion. The
amendment’s proponents argued that
their intent was to protect the right of
students to practice their faith (pre-
sumably even in front of a captive
audience).)

According to the ACLU, which
strongly opposes Istook’s measure, the
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Christian Coalition has pledged S2
million to lobby Congress for passage
of the bill. The amendment’s real
cetfect, according to the ACLU. would
be to allow government officials to
make decisions that favor particular
faiths over others. The amendment
also would make it easier for public
funds to go to religious institutions
through schooi vouchers and other
programs. The amendment would thus
pit religious groups against each other
for public dollars. Religious groups,
ineluding the National Council of
Churches, the American Jewish Con-
gress. and the Joint Baptist Confer-
ence, citing such potential negative
effects, have voiced their opposition to
such an amendment. They and other
opponents believe it amounts to no
more than religious coercion and that
the First Amendment, as is, fully pro-
tects student religious liberties. At the
same time. state legislators have con-
unued to introduce school prayer
amendments to state constitutions. In
West Virginia, State Sen. Randy
Schoonover has proposed to amend
the state constitution to allow two
minutes of daily voluntary prayer in
public schools. Opponents of the
Scheonover bill are puzzied by the
necessity to include voluntary school
prayer in the state constitution. Even if
they are enacted. these state measures
face serious challenges in the courts.

School Facility Use

Judges have become 1more tolerant of
the use of school facilities for reli-
gious activities that are not part of the
school's curriculum. At one time,
schools concerned with potential
establishment-clause violations tended
to bar student religious groups {rom
using school facilities. Early count
decisions on this issue upheld the
schools’ actions because allowing
access would create an “impermissible
appearance of official support of reli-
gion.” School District of Grand
Rapids v. Ball. 473 U.S. 373 (1985).
Courts also feared that allowing

127 UPDATE ON LAW-RELATED EDUCATION/First Amendment 14 vVOL.

Religious Expression in Public Schoois

In 1995, President Clinton directed Sccretary of Education Richard W.
Riley to provide every U.S. school district with a statement of principles
addressing the extent to which religious expression and activity are permit-
ted in public schools. This statement of principles resulted.

Student prayer and religious discussion: The establishment clause of the
First Amendment does not prohibit purely private religious speech by stu-
dents. Students therefore have the same right to engage in individual or
group prayer and religious discussion during the school day as they do to
engage in other comparable activities. For example, students may read their
Bibles and other scriptures, say grace before meals, and pray before tests to
the same extent they may engage in comparable noadisruptive activities.
Local school authorities possess substantial discretion to impose rules of
order and other pedagogical restrictions on student activities, but they may
not structure or administer such rules to discriminate against religious activ-
ity or speech.

Generaily. students may pray in a nondisruptive manner when not
engaged in school activities or instruction, and subject to the rules that nor-
mally pertain in the applicable setting. Specifically, students in informal
settings. such as cafeterias and hallways, may pray and discuss their reli-
gious views with each other, subject to the same rules of order as apply to
other student activities and speech. Students may also speak to, and attempt
1o persuade, their peers about religious topics jusi as they do with regard to
political topics. School officials, howcver, should intercede to stop student
speech that constitutes harassment aimed at a student or group of students.

Students may also participate in before or after school events with reli-
gious content, such as “see you at the flagpole™ gatherings, on the same
terms as they may participate in other noncurriculum activities on school
premises. School officials may neither discourage nor encourage participa-
tion in such an event.

The right to engage in voluntary prayer or religious discussion {ree from
discrimination does not include the right to have a captive audience listen
or to compel other students to participate. Teachers and school administra-
tors should ensure that no student is in any way coerced to participate in
religious activity.

Graduation prayer and baccalaureates: Under current Supreme Court
decisions, school officials may not mandate or organize prayer at gradua-
tion nor organize religious baccalaureate ccremonies. If a school generally
opens its facilities to private groups, it must make its facilities available on
the same terms to organizers of privately sponsored religious baccalaureate
services. A school may not extend preferential treatment to baccalaureate
ceremonies and may, in some instances, be obliged to cisclaim official
endorsement of such ceremonies.

Official neutrality regarding religious activity: Teachers and school
administrators, when acting in those capacities, are representatives of the
state and are prohibited by the establishment clause from soliciting or
encouraging religious activity and from participating in such activity with
students. Teachers and administrators also are prohibited from discouraging
activity because of its religious content and from soliciting or encouraging
antireligious activity.

(=)
[

NO.




Teaching abour religion: Public schools may not provide religious
instruction. but they may tcach about religion, including the Bible or other
scripture. The history of religion, comparative religion. the Bible (or other
scripture)-as-literature, and the role of religion in the history of ihe United
States and other countries all are permissible public school subjects. Stmi-
larly, it is permissible ta consider religious influences on art, music, litera-
ture, und social studies. Although public schools may teach about religious
holidays, including their religious aspects, and may cclebrate the secular
aspects of holidays. schools may not observe holidays as religious events or
promote such observance by students.

Student assignments: Students may express their beliefs about religion in
the form of homework, artwork, and other written and oral assignments {ree
of discrimination based on the religious content of their submissions. Such
home and classroom work should be judged by ordinary academic standards
ol substance and relevance and against other legitimate pedagogical con-
cers identified by the school.

Religious literarure: Students have a right to distribute religious literature
to their schoolmates on the same terms as they are permitted to distribute
other literature that is unrelated to school curriculum or activities. Schools
may impose the same reasonable time. place. and manner or other constitu-
tional restrictions on distribution of religious literature as they do on non-
school literature generally, but they may not single out religious literature
for special rcgulation.

Religious excusals: Subjcct to applicable state laws. schools enjoy sub-
stantial discretion to excuse individual students from lessons that are objec-
tionable to the student or the students’ parents on religious or other consci-
entious grounds. School officials may ncither encourage nor discourage stu-
dents from availing themselves of an excusal option. ...

Released time: Subject to applicable state laws. schools have the discre-
tion to dismiss students to off-premises religious instruction, provided that
schools do not encourage or discourage participation or penalize those who
do not attend. Schools may not allow religious instruction by |anyone] on
school premises during the school day.

Teaching values: Though schools must be ncutral with respect to reli-
gion, they may play an active role with respect to teaching civic values and
virtue and the moral code that holds us 1ogether as a community. The fact
that some of these values are held also by religions does not make it unlaw-
ful to teach them in school.

Student garb: Students may display religious messages on items of cloth-
ing to the same extent that they are permitted to display other comparable
messages. Religious messages may not be singled out for suppression but
rather are subject to the same rules as generally apply to comparable mes-
sages. When wearing particular attire. such as yarmulkes and head scarves.
during the school day is part of students” religious practice, under the Reli-
gious Freedom Restoration Act schools generally may not prohibit the wear-
ing of such items.

access would excessively “entangle”
schools in religious affairs. As a result
of these rulings, religious groups were
placed at a distinct disadvantage to
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secular groups that were allowed to
use the same facilities. Responding to
these decisions, Congress passed the
Equal Access Act (EAA) of 1984 to

19

ensure that student religious groups
would be on equai footing with secular
groups. The act has withstood the
scrutiny of the Supreme Court. which
has ruled that allowing access to reli-
gious groups does not violate the
establishment clause because there is
no government endorsement of reli-
gion. [f a school allows other noncur-
ricular student groups to use its facili-
ties, it must allow religious student
groups to do so (but a school may keep
out religious student groups if it keeps
out all noncurricular student groups).
Westside Community Schools v. Mer-
gens, 496 U.S. 226 (1990). Despite the
support of Congress and the courts, the
EAA has had a limited cffect on the
firmly entrenched belief of some
school ofticials and teachers that the
First Amendment prohibits any form
of religious expression on public
school grounds. Students are often sur-
prised to learn that they have the right
to carry a Bible. wear a religious mes-
sage on a T-shitt. and meet with other
students to discuss their faith on
school grounds. The Supicme Court
also has ruled in Rosenberger v. Uni-
versity of Virginia, 115 S.Ct. 2510
(1995), that if a public university sub-
sidizes other student publications, it
cannot exclude a religious magazine.

School Vouchers

Many of the proponents of religion-
oriented school instruction have
turned their atention from influencing
public school curricula to helping like-
minded parents get their children into
private religious schools. This brings
the debate to the tricky issue of
money. Supporters of private schools
argue that they should be able to take
the money that would be used to ¢du-
cate their children in public schools
and apply it to the tuition charged by
religious schools. This would be
accomplished by a system of vouch-
ers. The resulting controversy is not
limited to the question of religious
education; it is entangled with the
larger question of school choice. Some
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advocates of vouchers believe such a
system should allow only parents in
neighborhoods with subpar public
schools to send their children to better
publir scheols in other areas. It's not
surprising that support for vouchers
runs high in minority communities.
The First Amendment comes into play
with those voucher plans—including
ones that have been tested in several
states—that allow parents to use pub-
lic funds at religious or private
schools. Voucher opponents say pro-
posals of this kind could result in large
shifts of resources away from public
education.

There are other problems associat-
ed with voucher systems. Test pro-
grams in Milwaukee and Cleveland
have come under fire not only for vio-
lating the establishment clause of the
First Amendment. but also for encour-
aging fraud among private schools
competing for tax dollars.

In 1996, the National School
Boards Association conducted a
nationwide survey of school board
members on such issues as vouchers
nd school prayer. Fewer than one-
third supported a constitutioual
amendment allowing prayer in the
public schools: only 31 percent sup-
ported voucher plans that permit pa
ents to choose private and religious
schools in addition to public schools.
Only 20 percent said parents who send
their children to private und religious
schools should receive tuition tax
credits from the government.

RFRA

Congress passed the Religious Free-
dom Restoration Act (RFRA) in 1993,
responding to an unprecedented dis-
play of unity among diverse religious
organizations. RFRA lowered the hur-
dle for plaintiffs who claimed that a
government agency was imposing an
excessive limitation on religious activ-
ities. Once a court determined that a
government action had placed a sub-
stantial burden on religion, the state
needed to show both that it had a com-

Supreme Court Establishment Clause
interpretations, 1947-97

1947  Everson v. Board of Education of the Township of Ewing, 330 U.S.
1,29 (1947)

Everson was the first time that the Supreme Court determined what an
establishment of religion was, with the justices unanimously supporting the
principle that church and state should be separate (called strict separation).
All the justices agreed with Thomas Jefferson that “the clause against estab-
lishment of religion by law was intended to erect a wall of separation
between church nd state.”™ At the same time, they held that public money
could be used to pay transportation costs for children to attend sectarian
schools.

1962  Engel v. Vitale, 370 U.S. 421

The Court declared that a school prayer endorsed by the New York State
Board of Regents was state-sponsored establishment of religion. in violation
of the establishment clause. Prayer in public schools became a hot issue that
continues today.

1971 Lemon v. Kurtzman, 403 USS. 602, 612

With Lemon, the previous consensus began to erode. with the majority opin-
ion repeatedly saying the establishment clause’s meaning is unclear. The
three-part Lemon test was developed to determine whether the establish-
ment clause has been violated: For a law or government policy or practice
not to do so. (1) it must have a secular purpose, (2) its principal effect must
neither advance nor inhibit religion, and {3) it must not foster excessive gov-
ermment entanglement with religion,

1980 srone v. Graham, 449 U.S. 39
The Court ruled that the Ten Commandments might be capable of being
integrated into a curriculum.

1984 Lynch v. Donnelly, 465 U.S. 668. 687-689

Justice O'Connor wanted to refine the Lemon test with the endorsement test.
which would focus on whether government actions endorse religion. She
dropped Lemon's excessive entanglement part and rephrased its purpose
and effect tests, with her approach asking two questions: Is the govem-
ment's purpose to endorse religion? Does the statute actually convey a mes-
sage of endorsement?

1985  Wallace v. Jaffree, 472 U.S. 38, 109

The Court used the Lemon test to hold an Alabama silent prayer law uncon-
stitutional because it had no secular purpose and was intended to advance
religion. In a long dissent. Justice Rehnquist rejected the Lerion test in its
entirety in a full-blewn attack on its foundations.

1989 County of Allegheny v. American Civil Liberties Union, 492 U.S. 573,
660

Justice Kennedy proposes a coercion test, whose purpose is to clarify the
border between what is government accommodation of religion and estab-
lishment of religion, with the implication being that accommodation is con-
stitutional, while establishment is not. Under this test, government may not

16
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(1) coerce anyone to support or participate in any religion or its exercise, or
(2) give direct benefits to religion in such a degree as to establish religion or
tend to do so.

1980  Westside Communins Schools v. Mergens, 496 U.S. 226

While schools concemned with potenual establishmeni-clause violations at
one time tended to bar student religious groups from using school facilities.
this decision upheld the Equal Access Act (EAA) of 1984, creaied to ensure
that student religious groups would be on equal footing with secular ones.
The Court held that ailowing school-facilily access 1o religious groups does
not violate the establishment clause because there is 1o government endorse-
ment of religion.

1992 Leev. Weisman, 505 US. 577

In a case in which the Court might have rejected Lemon and the wall of sep-
aration, substituting the coercion test that appeared to allow government to
support religion, the justices surprisingly voied 5—4 that graduation prayers
violated the establishment clause. cffectively stopping the accommodationist
momenturl.

1994 Board of Education of Kirvas Joel Village School District v, Grumet,
512 U.S. 687

Thie Court struck down a special New York school district formed for dis-
abled Satmar Hasidic Jewish children who would experience “panic, fear.
and trauma” in the public school to which they wouid otherwise have ta go
on the grounds that such favoritism violated the establishment clause. Three
justices concurred, however. that there was not a bit of evidence to show
that any other religious group had been disfavored and that the establishment
clause should not be used to repeal a national tradition of religious
toleration.

1995 Rosenberger v. Rector and Visitors of the Universitv of Virginia. 115
S.Ct. 2510

The Court held that the University of Virginia could not deny monies from
its student activity fund to a religious group for publication expenses because
doing so constituted viewpoint discrimination in violation of
the group's free-speech rights.

1997  Citv of Boerne, Texas v. Flores, 117 S.Ct. 293

The 1993 Religious Freedom Restoration Act (RFRA), which had lowered
the hurdle for plaintiffs who claimed that a government agency was impos-
ing an excessive limitation on religion activities, was struck down by the
Court, which held the act unconstitutional because the extensive reach of the
legislation was disproportionate to the scope of the claimed injuries; the
RFRA intruded both on the Court’s authority to interpret ti  Constitution
and on the sovereignty of the states.

19387  gostini v. Felton, 117 S.Ct. 1997

In a 54 vote overturning two 1985 decisions and hoiding that the establish-
ment clause is not violated when public school teachers provide Title T edu-
catonal services in both sectarian and nonsectarian private schools during
school hours, The Court held that publicly paid teachers may go into sectar-
ian schools to provide instruction without running afoul of the principle of
separation of church and state.
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pelling government interest and that it
had used the least restrictive means to
further that interest. The law was criti-
cized by other legal experts as an act
of overrcaching by Congress, in viola-
tion of the separation of powers.

The issue of RFRA’s constitution-
ality was presented to a court after the
archbishop of San Antonio sought to
tear down an old church in Boerne,
Texas, in order io build a larger facili-
ty. The city wouldn't allow ihe demo-
lition, claiming that it would violate a
local historic-preservation ordinance.
The archbishop -argued that the ordi-
nance violatcd frce-cxercise rights
protected under RFRA and took the
city to court. This case reached the
Supreme Court in the spring of 1997.
The court held that RFRA was uncon-
stitutional because the extensive reach
of the legislation was disproportionate
to the scope of the claimed injuries,
Cirv of Boerne. Texas v. Flores. 117
S.Ct. 293 (1997). A growing number
of states are working on “state
RFRAs" to keep alive its heightened
burden on government in situations
involving religious practice.

Reconciliation

As parents, educators, and others
wrestle with the problems surrounding
religion today, America remains a
nation deeply committed to the free-
dom to choose in matters of faith with-
out government interference. The
most promising developments of
recent years are the attempts to work
out differences in religious beliefs
through communication rather than
confrontation.

The commitment by a number of
religious groups to working out their
differences has led to a series of public
dialogues in a number of communities.
These meetings have brought various
stakeholders to the table, including
conservative and moderate religious
organizations, school administrators,
teachers, and parents, as well as
groups such as the Christian Legal
Society, People for the American
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More for Teachers . . .
For an award-winning analysis
of the Supreme Court’s interpre-
tations of the establishment
clause through 1994. and an
accompanying teaching strate-
ay, see Updute on Law-Related
Education, 18.2 (spring 1994y
14-31. Ordering information is
available at (312) 988-5735,
http://www .abanet.org/publiced.
or E-mail at abapubed@abanet.
org.

Way, the American Association of
School Administrators, and the
National Education  Association.
There are numerous examples of
forums, which have been sponsored
by various organizations. The success
of such events has been due to the
mutual recognition of the serious
social damage that could result from
prolonged antagonism. Such efforts
are part of a series of steps taken in the
last decade of the century to advance
religious liberty. They show that the
principles of the First Amendment can
be used to find new solutions to con-
tentious issues surrounding religious
liberty. In June 1988. leaders repre-
senting many segments of American
life signed the Williamsburg Charter,
which addresses the dilemmas and
opportunities posed by religious liber-
ty in American public life. The charter
calls for a renewed national compact
as a foundation for forging agreement
by both religious and nonreligious
organizations.

Conclusion

Religious freedom is at the heart of
this country's experiment with democ-
racy. The continuing controversies are
proof of continued passion for liberty
of conscience, even as debates rage
about whether religion receives suffi-
cient attention from the media. educa-
tors, and the government. Disputes
involving rrligious liberty reflect

America’s ambivalence about the lim-
its of individual liberty. At present, the
country’s internationally recognized
commitment to tolerance ot all cul-
tres and faiths is being tested and
torn. The question to be answered is
whether we can sustain this commit-
ment o the religion clauses of the First
Amendment into the next century. ¢

The Freedom Forum . . .
continued from puge 8

newspapers, that news sources should
ve kept confidential. and that the
media should be permitted to publish
government secrets.

Inadequate Education?

The poll suggests cause for concern
about how well Americans are edu-
cated about First Amendment topics.
Only half of Americans say they ever
had a class on the subject, and only 30
percent think that schools are doing

an adequate job of educating young-
sters in their rights. Few Americans
are able to name ali five of the Firgd
Amendment tfreedoms.

Americans Able to Name First

Amendment Rights

Right Percent
Speech 49
Religion 21
Press 11
Assembly 10
Petition 2

Three in 10 of those surveyed said
they have found themselves in situa-
tions when they did not voice their
opinion because they thought they
might in some way be punished or
penalized for doing so. While the
majority of people do fcel that they
may express themselves without fear,
it appears that a substantial minority
feel otherwise. ¢

Barnyard Ballyhoo

Office dust-up gets beastly

two legs, not four.

Sometimes when he's at work, Memphis attorney George Rich claims
to hear strange noises. Though the noises are similar to those of a pig or a
mule, sometimes even a hyena. Rich says they are made by a creature with

More than a year ago, Rich shared a practice with Gary Jewel. Since the
partnership broke up, Rich maintains that Jewel has been trying to run him
out of the office with the bestial cacophony, among other distractions.

He has filed suit in the state Chancery Court to decide how the former
partners’ debts and assets should be divided. Rich also seeks unspecified
damages for intentional infliction of emotional distress.

Jewel claims he and his two assistants have merely been trying to fos-
ter a lighthearted atmosphere around the office. “We horse around a little
bit." he says. “There are some animal sounds we make occasionally.”

 Both parties like the office and want to stay, though Jewel says Rich
originally agreed to move. “He broke the partnership,” Jewe! says, adding
that the issue of who goes could be decided simply by a coin toss.

“I can't see this going down to the court,” Jewel says. “What's the
judge poing to do? Make me stand up and oink for him?"”

Adapted from ABA Joumal, January 1998, p. i6.
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Mus

Charles Haynes

iim Students’ Needs
in Public Schools

Can public schools accommodate the religious needs of students?

Update on Law-Related Education, 22,1, 1998, pp. 17-21. © 1998 American Bar Association.

here arc now millions of Ameri-

can Muslims. Within the next 20

years, Islam will become the sec-
ond largest religion, after Chrisianity.,
in the United States. Worldwide. there
are over one billion Muslims. Many
American educators are finding it nec-
essary to overcome the common lack
of familiarity with Islam as growing
Muslim communities across the nation
express their needs and make their
contributions in the public school
environment.

Islam in America

There are records of Muslims in
America as early as the 18th century.
and there 1s evidence that settlers from
Spain may have included persons of
Muslim heritage before that. Archival
materials indicate that many slaves
brought to the Americas werc Mus-
lims. In the late [9th and early 20th
centurics, significant numbers of Mus-

Charles Haynes is a senior scholur for
religious freedom ai The Freedom
Forum First Amendment Center in
Arlington, Virginia.

Adapted from Charles Haynes, “The
Needs and Requirements of Muslim
Students in Public Schools,” in Reli-
gion in American History: What to
Teach and How (Alexandria. Va.:
Association for Supervision and Cur-
riculin Development, 1990), by per-
mission of the publisher.

lims began to migrate to the United
States from the Middle East. despite
restrictive and discriminatory immi-
gration laws. From the middle of the
20th century on. Muslim immigrants
arrived from other Muslim regions.
such as South Asia, Africa. and Arab
countries. Today. by some estimates.
14 percent of all immigrants entering
the United States are Muslims.

According to the American Muslim
Council in Washington. D.C.. as many
as 40 percent of the Muslims in the
United States are African Americans
whose {amilics converted to Islam in
the 20th century. This growing Mus-
lim community is adapting to and
flourishing in the American environ-
inent. Its vitality can be seen in the
more than 1500 mosques and Islamic
centers across the country.

American Muslims face a vanety of
challenges as they practice their faith
in this pluralistic society, and they are
meeting these challeniges by becoming
more organized and visible. Highly
supportive of cdurtation and coopera-
tion between parents and the schools,
local and national Muslim organiza-
tions nevertheless have important
issues to address regarding their com-
munities’ effective participation in
public schools. Among these organiza-
tions is the Council on Islamic Educa-
tion, a national, scholar-based resource
organization that provides information
to teachers. education officials. and
textbook publishers.
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See the Teaching Strategy for this
article on page 41.

Islamic Beliefs and Practices
Islam means “peace through submis-
sion to God,” and a Muslim is “‘one
who submits to the will of God.” Mus-
lims recognize a continuous line of
prophets and revelations, beginning
with Adam and extending through
Noah. Abraham. Moses. and Jesus.
ending with Muhammad as the last
prophet. who completed God's mes-
sage to humankind. The Qur’an is the
sacred scripture of Islam, which Mus-
iims hold to be the literal word of God
revealed to Muhammad through the
angel Gabriel.

Muhammad's role. in addition to
being the vessel of revelation, is
viewed as providing a model behavior
in accord with the guidance given in
the Qur'an. Thus. the two sources of
the principles and practices that make
up a Muslim way of life are the Qur'an
and Muhammad's example or prece-
dent. recorded in various authentic
sources. Interpretation and application
of these two sources constitute the
evolving body of Islamic law. This
includes guidelines affecting pre-
scribed modes of worship, family,
social and financial relations, diet and
dress, among others.

The basic practices of Muslims are
identified as the “Five Pillars,” acts of
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worship with broad implications for

individual and communal life:

1. Acceptance and repetition of the
creed: “There is no god but God,
and Muhammad is the prophet of
God.” This contession of faith and
1ts repetition constitute the {irst siep
in being a Muslim. The concept of
unity stated in the creed is cenural to
the Islamic model for spiritual and
social life.

. Prayer: Every pious Muslim sets

aside time each day for five acts of

devotion and prayer at dawn. at
midday. at midafternoon. at sunset,
and after nightfail.

Friday is the special day of com-
munity prayer. The taithful assem-
ble in the masjid (mosque) for
prayers.

Almsgiving: Muslims who have the

means to do so are required to give

(o those who are less furtunate.

Almsgiving is considered an act of

worship both for offering thanks to

God for material well-being and as

purification of wealth.

Fasting during the sacred month of

Ramadan: During Ramadan, all

healthy Muslims are required to

abstain from food, drink, and con-
jugal relations from dawn to sunset.

The first day of the next month

is Eid Al-Fiir, “the Festival of End-

ing the Fast.” This festival is a jov-
ous celebration,

5. Pilgrimage: Every Muslim hcopes to
be able to make the Hajj (pilgrim-
age) to the holy city of Makkah. in
Saudi Arabia, at least once in a life-
time. Pilgrimage takes place during
Dhu al-Hijjah, the twelfth month of
the lunar Islamic calendar.

The pilgrimage ntes commemo-
rate the Abrahamic heritage of
Ka'bah and other sites. The Ka'bah
is the focal point of Muslims’ daily
prayer and a symbol of unity and
continuity of faith. On the tenth of
Dhu al-Hijjah, Muslims celebrate
Eid al-Adha. the Festival of the
Sacrifice. Muslims around the
world observe this holiday simulta-

t

(7

-

ncously with the pilgrims at

Makkah,

Among the practices required by
Islumic law that distinguish Muslims
wherever they live are tcachings con-
cerning modest dress for Muslim men
and women in public, as well as
required decorum concerning mixing
together of the two sexes and stan-
dards of personal hygene. The Mus-
lim diet excludes alcohol and pork
products in any form and requires cer-
tan procedures in (he slaughter of
antmals.

Students’ Refigious Keeds

and tie First Amendment

The Council on Islamic Education
(CIE) und other organizations have
tdentified the basic nceds and requare-
ments of Muslifi students in public
schools. as they scek to uphold their
taith. They also raise vital church-state
issues public schools are now strug-
gling to 12s0lve. These organizations
appeal to religious freedom. In the
American context, of course. this is
reference to the free exercise clause of
the First Amendment.

Local and national organizations
have urged public schools to make
accommodations for Muslim students
0 that they may practice their faith.
These accommodations, already im-
plemented to some degree in many
states. help practicing Muslims attend-
ing public schools meet very real reli-
gious needs. However, some schools,
as state-sponsored institutions, may
find some of the identified accommo-
dations difficult to make.

At issue is a question that runs
through public education history: To
what extent may the state accommo-
date the needs and requirements of
religious communities represented in
schools? Or, in a broader context,
when does the esiablishment clause of
the First Amendment prohibit the srare
from accommodating free exercise
claims of religious groups?

The requirements of religious
belief protected under the free exercise

clause of the First Amendment can
come into tension with the establish-
ment clausc when the practice of one's
belief 1s conducted in a state institu-
tion such as a public school. The
requirement not to hinder belief must
be balanced by a sensitivity not to pro-
vide inadvertent state support for a
particular belief. Some Americans
argue that state support is valid if it is
nonpreferential, while others argue
that no state support is allowable.

Many accommodations may be
easily made by sensitive and thought-
ful public school administrators with-
out raising constitutional questioris.
Muslim students should be able to
wear modest clothing or refrain from
attending social activities without vio-
Jating schoo! policies. for example.

Students in most public schools are
routinely allowed excused absences
for religious holidays. Such a policy is
generally considered a reasonable
accornmodation to the religious needs
of a religiously diverse school popula-
tion. Accordingly, several state and
local districts with large Muslim pop-
ufations have placed Muslim holidays
alongside other religious holidays on
the school calendars for teachers'
information and planning.

Many schools have excusal policies
that allow students to opt out of limit-
ed portions of the curriculum that of-
fend their religious beliefs. If focused
on a specific discussion, assignment,
or activity, such requests should be
routinely granted in order to strike a
balance between the students’ reli-
gious freedom and the school’s inter-
est in providing a well-rounded educa-
tion. The easiest requests to grant are
accommodations focused on activities
connected with such holidays as Hal-
loween or Valentine's Day. If opt-out
requests cover significant academic
portions of the curriculum, however,
schools may be unable to excuse stu-
dents on educational grounds.

Physical education presents a num-
ber of difficulties. especially in school
districts that require coeducational

continued on page 21
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Musiim Stidents’ Religious Needs

Terminology

Those who practice the faith of 1slam are known as Mus-
lims. literally “those who submit” to God. The spelling
Muslirm is considered me - accurate than Moslem, and the
term is preferable to Jsluin:c when referring to people. The
terms Muhammadanism and Muhammadan are inappro-
priate as references to the faith and its adherents,
respeetively.

The adjective Islamic should be used only for what per-
tains to the religion itself (Islamic beliefs, Islamic law,
etc.). while Muslim shouid be used to denote the works
and acts of Muslims or groups of people and their institu-
tions (such as Muslim wemen or men, Muslim population,
Muslim countries or civilization. Muslim art. etc.),

Fulfilling Religious Obligations

Muslims become thoroughly accountable for fulfilling
religious obligations upon reaching puberty. although
many Muslim chjldren learn and perform the various
duties at an earlier age. Muslim students in public schools
may express a desire to adhere to certain religious pringi-
ples or fulfill cenain religious requirements. It is impor-
tant to note that many of the religious needs outlined here
can be met through the individual initiative of students
and/or their parents, in which the main accommodation by
the school lies in creating a supportive atmosphere of tol-
erance and respect for freedom of individual choice. Over
the past 10 years, many schools and school systems have
found practical and mutually acceptable solutions to meet-
ing the needs outlined below.

Daily Worship (Salah)
Muslims engage in formal worship o1 prayer (salah in
Arabic) five times daily. Depending upon seasonal time
changes and school schedules. one or two of the worship
times (midday and afternoon) may fall during typical
school hours, and thus some suitable arrangement should
be made for students who wish to fulfill this obligation.
Teachers should provide Muslim students who are consci-
entious about observing their prayers witlr an unused area
for a few minutes during lunchtime or afternoon break for
this purpose.
Suggestion: Allow students to conduct their daily prayers
in an empty roora on campus during lunchtime and/or
breaks.

Friday Congregational Worship (Jumafi)

For Muslims. Friday is a day of congregational worship.
The Friday prayer takes the place of the midday worship
performed on other days and occurs close to most stu-
dents’ lunch hour. The sermon and worship typically

require 30} to 45 minutes to complete. Some Muslim stu-
dents may wish to make arrangements o leave campus
temporarily to attend congregational prayers at a local
masfid (mosque), while others may ask to use an empty
classroom 1o conduct the worship service themselves.
Suggestions: Allow students to perform the Friday wor-
ship in an empty room on campus during lunchtime.
Allow students to be excused for the time required to
attend a local masjid and to make up any missed work.

Dietary Needs

The Qui'an specifies which foods are lawful and unlawful
for Muslims to cat. Islam prescribes a particular method
for slaughtering lawlu! animals for meat. designed to min-
imize suffering for the animal. The meat of lawful ani-
mals, such as cows, goats, and chickens, among others,
that are staughtered in this prescribed manner is common-
ly designated halal. or lawful. Seafood is exempt from
rules for slaughter.

The Qur’an states that the food of Jews and Christians
is lawful for Muslims. provided that certain conditions of
method. cleanliness, and purity have been fulfilled. Some
Muslims eat meat of lawful animals available commer-
cially in Amencan society, while others, believing the
above-mentioned conditions have not been met. eat only
meat from animals that have been slaughtered in the pre-
scribed way by a Muslim butcher.

The meat of swine is prohibited in Islam. Muslims do
not eat pork or foodstuffs made with pork derivatives such
ag gelatin, Jard, and cerain enzymes. Exampies of such
foods include pepperoni pizza, pork hot dogs, and certain
brands of refried beans, tortillas, gelatin desserts, candy,
and marshmallows. unless these contain kosher gelatin.
Consumption of alcoholic beverages is prohibited in
Islam. Muslims avoid foodstuffs prepared with alcohol as
well.

Suggestions: Muslim students can be asked to bring halal
meat dishes for parties. picnics, and potlucks.

Vegetarian alternatives can be provided for Muslim
students who only eat meat available directly from
Muslim sources.

Baked goods made with vegetable shortening should
be requested for such events in order to avoid products
or foods containing lard or animal shortening. Teachers
should be made aware of gelatin as a source of pork
derivatives when they provide treats.

Fasting (Sawm)

During the Islamic month of Ramadan (a lunar month of
29 or 30 days), Muslims abstain from all food and drink
from dawn to sunset. This religious duty is known as
sawm in Arabic. Many Muslim students observe the fast.

continued on page 20
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Consequently, they will be unable to patticipate in meals

or refreshments during the daylight hours. In addition,

they will not be able to engage in heavy physical exertion
often required in physical education classes during this
time,

Suggestions: If students cat lunch in a2 common cafeteria,
Muslim students should be allowed to spend lunchtime
during Ramadan tasting in an alternative location. such
as o study hall or library,

Physical education teachers should provide alternatives
to rigorous physical exercise during Ramadan,

Additional Issues
Mixing of the Sexes
As a general principle, Muslim men and women minimize
casual mixing of the sexes in society, emphasizing strong
adherence to the marital bond. Dating, mixed-sex dancing,
or any form of premarital intimacy arc not allowed in
Islam. Consequently. conscientious Muslim students are
likely not to participate in proms and dances or similar
events. In terms of mixing in physical education ciasses.
segrepated sports and activities are preferred by Muslim
parents. This i especially true for swimming classes.
Suggestions: Well-meaning school personnel should
avoid putting unnecessary stress on youngsters by
encouraging them to participate in what they consider
“normal” sacializing activities such as dances or giving
the impression that a student who is not involved in
these activities is antisocial or socially immature and
needs to be coerced into participation.

Modesty and Muslim Modes of Dress

[slam places great emphasis on modesty in dress and
behavior for both sexes. Men and women are expected to
dress in clothing that does not reveal the features of the
body. As part of their Islamic dress, many Muslim women
and girls wear what is termed hijab. commonly used in
reference to a scarf or head covering, but more broadly
meaning appropriate covering of the entire body except
for hands and face.

Physical education classes can pose certain problems
for Muslim children, since such courses typically require
students to wear shorts and tank tops. Such attire is not
permissible for Muslim women and girls. and men and
boys must wear shorts that reach at least to the knees.

Muslims of both sexes are required to be modest even
in front of persons of the same sex. Therefore, situations
requiring nudity in front of others. such as using the toilet
and taking showers in an open area devoid of partitions or
curtains, present serious problems for a Muslim child.

Suggestions: During P.E. activities allow female Muslim
students to wear long-sleeved T-shirts and sweat pants,

instead of tank taps and shorts, and male students o
wear long shorts. Also, Muslim girls who observe hijab
must be allowed to wear appropriate modest attire and
head covering in mixed classes. Moreover, swimwear
that covers more of the body than most swimsuits
should be allowed for Muslim students.

Islamic Holidays

Muslims observe two major religious holidays during the
year. Fid al-Firr (Festival of Ending the Fast) is the cele-
bration that occurs after Ramadan, while Eid al-Adha
(Festival of the Sacrifice) is the celebration that coincides
with the end of the Hajj. On the day of Erd, a worship ser-
vice is held in the moming at a local masjid or designated
site. Afterwards, Muslims visit each other’s homes to cel-
cbrate. share meals. and exchange gifts. These Muslim
holidays are of similar importance and significance to
Muslims as are Christmas and Easter to Christians and
Hanukkah and Passover to Jews.

Eid celebrations (like other important dates in Islam)
occur within the Islamic lunar calendar and thus take
place roughly eleven days carlier cach year in relation to
the standard Gregorian calendar. Schools can consull a
tocal masjid for information on the Eid dates cach year.
Suggestions: Muslim students should be given excused

absences to participate in the two major religious holi-

days in Islam.

School officials and teachers are requested not to
schedule standardized testing or exams on these holi-
days and to allow for makeup timc on important
assignments so that Muslim students can avoid any
adverse effects upon their academic cfforts.

Curriculum lIssues
Teaching About Religions

Instructional materials and classroom activities should
adhere to the civic framework and approaches to tcaching
about religion. As it is very common for such materials to
contain tajor errors and misconceptions that contradict
the guidelines for accurate and authentic portrayal of
Islam, Muslim students should be allowed the opportuni-
1y to prepare research reports and state their opinions
regarding errors they have identified in mandated materi-
al. (These guidelines are described in detail in Chapler 7,
Haynes and Thomas. eds.., Finding Common Ground: A
First Amendment Guide to Religion and Fublic Educo-
tion, The Freedom Forum First Amendment Center,
1994.)

Art/Art History

Some aspects of Western culture are viewed with reti-
cence by Muslims, as they differ from [siamic values and
principles. For example, much of Western art focuses on
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the human form. and nudes are a prominent component of

paintings. The concept of modesty in {slam makes view-
g such works a strange exercise for some Muslims.
though doing so may seemr quite ordinary for others.
Morcover. the emphasis on the human form appears 10
reflect o human-centered view of the world rather than the
Gaod-centered one found in Islam and to contradict the
injunctions against representative art to which many Mus-
lims adhere.

Dance

After the age of puberty, classes necessitating mixed
dancing are not appropriate for Mushin students, whether
cultural or other types of dances arc involved. There are
varying views among Muslims about single-sex folk or
cultural dancing for older children. Some huslims also
disapprove of music. It is desirable to give Muslim stu-
dents the opportunity to opt out or participate in an after-
native actuvity if they so choose.

Drama
Drama classes or exercises involving performance of
scenes from the Nativity or acting as deities, gods. or god-

desses of mythology may be objectionable 1o Muslims,
Other dramatic roles and classroom role-plays are gencr-
ally acceptable, as long as the concerns regarding maodest
dress, nuxing of the sexes, and physical contict are taken
into consideration.

Field Trips/Camping

Regarding school outings, Muslim parents may not allow
participation in overnight mixed-sex outings, though some
would permit single-sex outings of similar nature, Day-
long ficld trips typically meet with approval, Organizers
of such events should keep in mind the needs of Muslim
students, such as allowing timme for worship during breaks
(Islamic worship accommodates travel with increased
{lexibility). allowing them to gracefully opt out of com-
munal experiences involving prohibited foods. the need
for privacy in showers and bathrooms. and appropriate
forms of interaction between boys and girls.

From ‘Teaching About Islam and Muslims in the Public
School Classroom: A Handbook for Educators, /995,
Council on Islamic Education, 9300 Garderia St., #8-3.

1
L

Fountain Vallev, CA, 92708: (7 141839-2929.

continued from page I8

P I classes. Here the public school’s
interest in developing a particular
physical education curriculum may
come into conflict with religious prac-
tices of Muslims and others.

More difficult still is the question
of whether the state should construct
separate. private showers or provide
enclosed toilets. Since such accommo-
dations would involve spending tax
money to meet the needs of a particu-
lar religious group. some will argue
that the public schools are prohibited
by the establishment clause from mak-
ing these changes. Others might
appeal to the free exercise clause,
claiming that by not providing these
facilities the state is forcing Muslims
to choose between public education
and obedience to the strictures of their
faith, Here again, a third position
might be that the schools are not
required to provide such facilities but
may do so without “establishing” reli-
gion, cspecially if schools provide a
secular reason for doing so that bene-
fits many students. such as recogniz-
ing the possible benefit of a privacy
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option for any student who so chooses.
FFot schools with Targe Muslim popu-
lations. this last position may prove
the only practical alternative.

Religious dictary restrictions have
led to requests concerning the lubeling
and preparation of food. Meeting these
requests may raise First Ametidment.
as well as practical, questions for
some school officials. Schools, eape-
cially those with few Muslim students,
may resist investing the time and
money required to mike these accom-
modations. And it is unlikely that the
courts will compel school cafetenias to
take into account the religious require-
ments of all students. Nevertheless,
some schools do label food and pro-
vide a variety of sclections in an effort
to accommodate the health, dietary,
and. in some cases, religious needs of
their students.

Two accommaodations concern the
obligation to pray. Excusal for Friday
prayer off campus may present some
practical problems for class schedul-
ing, but there should be no legal barri-
er if it is construed as a “released
tlime” program. In Zorach v. Clausen

23
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(1952), the Supreme Court ruled that
schools may release students during
school hours to participate in off-
campus religious programs.

Schools may find it more difficult
lo excuse students for 1S minutes of
afternoon prayer in a designated area,
Since the time for prayer is somewhat
flexible (mid-afternoon), schools may
expect students to find time in their
schedule to pray without interrupting
class time (this may be possible only
at the high school level). Puhlic
schools will certainly be challenged on
constitutional grounds if a particular
area of the school is designated as a
place for prayer. The most an adminis-
trator may be able to do is to indicate
what rooms, if any, are available to
students for study or other activities
between classes.

As reflection shows, questions in-
volving religious needs are challeng-
ing but not insurmountable—especial-
ly if practical and constitutional solu-
tions are sought in light of the promise
of American pluralism and the princi-
ples that lie behind the American sys-
tem of religious liberty. ¢
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Standards can provide guidelines for thinking about proposed

amenchments 1o the Constitution.

Citizens for the Constitution (CFTC)

Updare on Law-Related Education, 22,1, 1968, pp.

A Note to Teachers: Portions of

this srticle have been adinted for -
use wath the strategy on page 44
See that strategy 1or these matert-
als, which can be reproduced for
clhissroom use: 4 compendiaim ol
consutsaonal amendments, o hst-
e of the eright standards discussed
m ths article, and o web site where
the cotstitttional amendment pro-
posals considered by the T04th and
T05th Congresses can be found.
Also see the strategy on page 4%,

No newly proposed constitutional
amendment has been adopted since
1971. Nonetheless, there has been 2
sudden rash of proposed amendments
that have moved farther along in the
process than ever before and that. if
cnacted. would revise fundamenal
principles of governance such as frec
speech and religious liberty, the crimi-
nal justice protection contained in the
Bill of Rights, and the methods by
which Congress exercises the power

Reprinted with permission of The
Century Foundation/Twentieth Cen-
tury Fund, New York; these standards
will appear in spring 1998 as "“Great
and Extraordinary Occasions™: Devel-
oping Standards for Constitutional
Change. For more information. con-
ract the publisher ar 1755 Massachu-
setts Averiue, NW, Washington, DC
20036, www.citcon.org.

of the pursce. Within the last few vears,
five proposed constitutionzl amend-
ments—concerning a balanced bud-
get, lerm limits, {lag desecration, cam-
paign finauce, and procedures for
imposing new taxes—have reached
the tloor of the Senate, the House, or
hoth baodies. Two of these-—the bal-
anced budget amendment and the flag
desecration amendment—rpassed the
House, and a version of the bulanced
budget amendment twice failed to win
Senate passage by a single vote. Still
other sweeping new amendments—
including u “‘victim's rights” amend-
ment, a “religious equality” amend-
ment, and an amendment redeflining
United States citizenship—have con-
siderable political support,

There are many explanations for
this new interest in amending the Con-
stitution. Some Republicans, in con-
trol of both Houses of Congress for the
first ime in several generations, want
to seize the opportunity to implement
changes that many of them have long
favored. Some Democrats, frustrated
by a political system they view as fun-
damentally cormupted by large cam-
paign contributions, want to revisit the
relationship between money and
speech. Some members of both parties
have blamed what they consider to be
the Supreme Court's judicial activism
for effectively revising the Constitu-
tion, thereby necessitating resort to the
amendment process to restore the doc-
ument’s original meaning.
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Unfortunately, however, very litle
attention has been devoted to the wis-
dom of engaging in constitutional
change. even to advance popular and
fegiiimate policy outcomes. The Citi-
cens for the Constitution (CFTC)
helieves that the plethora of proposed
amendments strongly suggests that the
principle of self-restruint that has
marked our smending practices for the
past two centuries may be in danger of
being forgone.

There are several good reasons for
attempting to reaffirm this  sclf-
restraint,  Restraint  is  important
becausc constitutional amendments
bind not only our own generation. but

Article V of the
U.S. Constitution

The Congress, whenever two thirds
of both Houses shall deem it neccs-
sary. shall propose Amendments to
this Constitution, or, on the Appli-
cation of the Legislatures of two
thirds of the several States, shall
call a Convention for proposing
Amendments, which, in either
Case, shall be valid to all Intents
and Purposes. as part of this Con-
stitution, when ratified by the Leg-
islatures of three fourths of the sev-
eral States. or by Conventions in
three fourths thereof, as the one or
the other Mode of Ratification may
be proposed by Congress.
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luture generations as well, Constitu-
tonal amendments may entrench poli-
cies or prictices that seem wise now,
out that end up not working in practice
or that retleet values that become no
longer widely shared. Contested poli-
cy questions should generally be sub-

Ject to reexamination in light of the

experience and knowledge available to
future penerations, Enshrining a partic:
ubur answer to these questions in the
Constitution obstructs that opportunity,

Our eapericnce with three provi-
ously proposed amendments. one thit
was adopted and later repealed. and
two athers that moved far along m the
process but were not adopted. serve to
iltustrate these points:

t“irst. when the Prohibition Amend-
ment was adopted in 1919, mans
Americans thought that it embodied
sensible social policy. Yet within a
shart time, there was broad agreement
that the experiment had failed. in part
hecause enforcing it proved cuor-
mously expensive in dollars and social
cost. Had prohibition advocates been
content to implement their policy by
legislation. those laws could have been
readily maodified or repealed when the
fatlure became apparent. Instead, the
country had to undergo the arduous

and time-consuming  process  of

arnending the Constitution to undo the
first change. This is an experience the
CIFTC is not cager to see repeated,
The second example might have
had far more serious consequences.
On the eve of the Civil War, hoth
Houses of Congress adopted an
amendment that would have guaran-
teed the property interest of slavehold-
ers in their slaves and would have for-
ever prohibiled repeal of the amend-
ment.,  Fortunately, the proposed
amendment “vus overtaken by events
and never ratificd by the states. Had it
become law, the result would have
been a constitutional calamity.
Finally. in our own time, there is
the failed effort to add to the Constitu-
tion an Equal Rights Amendment, pro-
hibiting denial or abridgment of rights

Historical Perspective

When the Constitution’s framers met in Philadelphia, they decided 1o
steer o middle course hetween establishing o constitution that was so
luid as to provide no protection against the vicissitudes of ordinary pol-
ities, und one that was so rigid as to provide no mechanisni for orderly
change. An important pari of the compromise they fushioned was embod-
ied in Article V.

The old Articles of Confederation could not be amended without the
consent of every state-—u system that was widely recognized as imprac-
tical, producing stalemate and division. Accordingly, Article V provided
for somewhat geeater flexibilitv: The new Constitution could be amend-
ed by a proposal adopted by two-thirds of both Houses of Congress or by
avonvention calied by two-thirds of the states, followed in cach case by
approval of three-fourths of the states.

In the ratitication debate that ensued, Article V played an important
role. The new, more tlexible amendment process served 10 reassure
potential opponents who favored adding a bill ol rights or who worried
more generally that the document might ultimately prove deficient in
unanticipated ways. It also reassured the Consilidtion's stpnorters by
making it more unlikely that a second constitutional convention would be
called to undo the work of the first.

Precisely because the lepal constraints on the amendinent process had
been leosened symewhat from those contained in the old Articles. many
of the {ramers also helieved that the legal constraints should be supple-
mented by self-restraint, Although the new system made it legally possi-
ble to change our foundational documient even when there was opposi-
tion, the framers believed that even dominant majorities should hesitate
before using this power. As James Madison, a principal author of both
the Constitution and the Bill of Rights, argued in Federalist 49, the con-
stitutional road to amendment should be “marked out and kept open” but
should be used only “for certain great and extraordinary occasions.”

For the first two centuries of our history, this reliance on self-restraint
has functioned well, Although over 11,0000 proposed constitutional
amendments have heen intraduced in Congress, only 33 of these have
reccived the requisite congressional supermajorities, and only 27 have
been ratified by the states. The most significant of these amendments,
accounting for half of the total, were preposed during two extraordinary
periods in American history-—the period of the original framing, which
produced the Bill of Rights, and the Civil War period, which produced
the Reconstruction amendments. (The Twenty-seventh Amendment,
relating to changes in congressional compensation. was part of the orig-
inal package of amendments proposed by the first Congress but was not
ratified by the states untii 1992.) Aside from these amendments, the Con-
stitution has been changed only 13 times,

Most of these 13 amendments either expanded the franchise or
addressed issues relating to presidential tenure. Only four amendments
have ever overturned decisions of the Supreme Court, and the cnly
amendments not falling within these categories—-the Prohibition Amend-
ments—also provide the only example of the repeal of a previously
cnacted amendment.
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on account of sex. Within three
months of congressional passage 1h
1972, 20 states had ratified the amend-
ment. Thereafier, the process slowed,
and even though Congress extended
the deadline, supporters ultimmely fell
short of the three-fourths of the states
nceessary for ratification. The struggle
for and against ratification produced
much dissension und consumed a great
deal of political energy. Yet today,
cven some of the arnendment’s former
supporters believe that the amendmen
was not necessary. Moreaver, the
amendinent would have added to the
Coanstitution  a  controversial  and
broudly warded provision of uncertain
and  contested meaning, with the
Supreme Court given the unenviable
Job of providing 1ts content, Instead of
vears of judicial wrangling concerning
its application, we have seen Congress
pass ordinary legislation. and the
Court engage o the tamudiar proscss of
explicating  existing  constitutional
lext, o achieve many of the geals ot
the amendment’'s proponents. This
process has been more sensitive and
flexible, while also less conteatious
and divisive, than what we could have
expected had the aimendment become
law.

Restraint is also impertant in order
(o preserve the Constitution as a sym-
bol of our nation’s demwocratic system
and of its cherished diversity. In a plu-
ralistic democracy, in which people
have many different religious faiths
and divergent political views, main-
taining this symbol is of central impor-
tance. The Counstitution's unifying
force would be destroyed if it came to
be seen as embodying the views of any
temporarily dominant group. It would
be a cardinal mistake to amend the
Constitution so as to effectively “read
out” of our foundational charter any
segment of our society.

The Constitution’s symbolic signif-
icance might also be damaged if it
were changed in order to control polit-
ical outcomes with the detailed speci-
ficity of an ordinary statute. The Con-

tifuion’s brevity and generality semve
to differentiate 1t from ordinary law
and so allow gronps that disagree
about what ordinary v should be
coalesce around the broad principles n
cmbaodies,

Finally, restraint is  necessary
hecause proposed amendments to the
Constitution often put on the table fun-
damental issues about our character as
a nation and so bring 1o the fore the
most divisive questions on the politi-
val agenda. Two centuries ago., James
Madison wamed of the “danger of dis-
turbing the public tranquility by inter-
csting too strongly the public pas-
sions™ through proposed constitutional
change. It is not only unwise to trivial-
ize the Constitution by cluttering it
with measures embodying no more
than ordinary policy. 1t is also risky to
lightly reopen basic questions of gov-
ernance. Occasional debates about
tundamental matters can be cleansing
and edifying, but no country can
afford to argue about these issues con-
tinuously. Qur ability to function as a
pluralistic democracy depends upon
putting ultimate issues ta one side for
much of the time so as to focus on the
quotidian questions of ordinary poli-
tics. As Madison argued shortly after
the Constitution’s drafting, changes in
basic constitutional structure are
“experiments ... of too ticklish a nature
to be unnecessarily multiplied.”

None of this is to suggest that the
Constitution should never be amended
or that its basic structural outlines are
above criticism. There have been
times in our history when arguments
for restraint have been counterbal-
anced by the compelling need for
reform. Some individuals may believe
that this is such a time. at least with
regard to particular issues. and if they
do, there is nothing illegitimate about
urging constitutional change.

Some constitutional amendments
are designed to remedy perceived judi-
cial misinterpretations of the Constitu-
tion. Some earlier constitutional
amendments, for example, the
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Eleventh Amendment, making states
immune from being sued in tederal
court, and the Sixteenth Amendment.
authorizing an ncome tax, tall into
this catepory. There 15 nothing per se
illegititnite about amendments of this
sort, althougt here. as elsewhere. their
supporters need to think carefully
about the precise legal effect of the
amendment in question and about how
the amendment will interact with
other, well-established principles of
constitutional luw,

More generally, advocates ol
amendments of any kind should focus
not only on the desirability of the pro-
posed change but also on the costs
imposed by attempts to achieve that
change through the amendment
process and through the avaslable
alternatives. In the standards that fol-
low. the CFTC proposes some general
guidelines for how to think about these
matters. We do not pretend that the
standards  can he  mechanically
applied. If the circumstances are extra-
ordinary enough., aii of these warmings
might be overcome. Nor do we imag-
ine that the standards alone are capa-
kle of resolving all disputes about cur-
rently pending proposals for constitu-
tional change. We ourselves are divid-
ed about some of these proposed
amendments, and no general standards
can determine the ultimate trade-oft
among the benefits and costs o
change in individual cases.

Instead. the CFTC's hope 1s that the
standards will draw attention to some
aspects of the amending process that
have been ignored too frequently. pro-
vide some guidelines for when resont-
ing to it is appropriate, and suggest a
process that will ensure all relevant
concerns are fully debated.

At the very moment when this
country was about to embark on the
violent overthrow of a prior, unjust
constitutional order, even Thomas Jef-
ferson, more friendly to constitutional
amendments thar many of the
founders, warned that “govermnments
long established should not be
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changed for light and transient caus-
es" In the calimer times in which we
live. there is all the more reason o
msist on something more betore over-
turning a constitutional order that hus
functioned effectively for the past two
centuries. The standards that tollow
attempt 1o guide the inquiry iniwo
whether such causes exist and how o
respond to them.

Standards With Commentary

The following abridged commentary
briefly explains the CFT'C standards.
Note that they alone cannol determine
whether any amendment should be
adopted or rejected. Instead. they are
designed to raisc concerns that should
be caretully weighed agawmst the per-
ceived desirability of the changes
cmbodied in proposed amendments.
The tull text of the standards with
commentary arc available from Citi-
zens for the Constitution at The Cen-
tury IFoundation/Twentieth Century
Fund. 1755 Massachusetts Avenue.
NW. Washington. DC 20036, or at
www.cilcon.org.

i. Constitutional amendments
shouid address matters of more
than immediate concern that are
likely to be recognized as of
abiding importance by subse-
quent generations.

James Madison. one of the princi-
pal architects of Ariicle V of the Con-
stitution, which contains the amend-
ment procedures, cautioned against
making the Constitution “too mutable”
by making constitutional amendment
too easy. He insisted that any constitu-
tional amendment command not only
majority, but supermajority support.
Implicit in Madison’s caution is the
view that stability is one of the Consti-
tution’s key virtues and that excessive
change will undercut one of the main
reasons for having a Constitution in
the first place. Thus. the Constitution
should not be amended solely on the
basis of short-term political considera-
tions. Of course, no one can be certain
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whether future generations will come
to sec a policy as merely evanescent or
as truly fundinnental, Sull, legislators
have an obligation to do their best to
avoid amendments that are no more
than part of a momentary political bar-
vain, likely to become chsolete as the
social and political premises underly-
ing their passage wither or collapse.
To be enduring. amendments. as the
Constitution itself, should be cast in
general lunguage, with exceptions
being made only when specificity is
required. such as in the Twenty-
second Amendment, which changed
the presidential inauguration date.

[ 3]

. Constitutional amendments
should not make our system less
politically responsive except to
the extent necessary to protect
individual rights.

Of the 27 constitutional amend-
ments. 17 cither extend the franchise
to new groups or protect the rights of
vulnerable individuals such as crimi-
nal defendants and religious and polit-
ical minorities. There is an obvious
tension between these twin goals of
majority rule and individual protec-
tion—a tension that this standard does
not seek to resolve. In a constitutional
democracy. most policy questions
should be decided by officials elected
by a majority of the people who will
be affected by the policies in question.
1t follows that the Constitution’s main
thrust should be to ensure that our
political system is more. rather than
less. democratic. The Constitution
guarantees democratic processes pre-
cisely so that the preferences of the
people can be vindicated through ordi-
nary legislation, which, under some
circumstances, may be possible only
through the enactment of amendments
that eliminate constitutional barriers to
its passage. Such was the case in the
amendments enabling both our federal
income tax and wide-sweeping civil
rights legislation.

2

First

3. Constitutional amendments
should be utilized only when
there are sipnificant practical or
legal obstacles to the achieve-
ment of the same objectives by
other means.

The force of the Constitution
depends on the ability to see it as
something that stands above and out-
side day-to-day politics. The very idea
of a constitution tumns on the separa-
tion of the legal and the political
realms. It is a perversion of the Con-
stitution’s great purposes to use the
amendment process instead of the leg-
islative process. which allows the
enactment of ordinary laws that are
better suited to the goals of groups
proposing popular changes. The more
the Constitution is filled with specific
directives, the more it resembles ordi-
nary legislation: and the more the
Constitution looks like ordinary legis-
lation, the less it looks like a funda-
mental charter of government, and the
less people will respect it.

A second reason for forgoing con-
stitutional amendments when their
objectives can otherwise be achieved
is the greater flexibility that political
solutions have to respond to changing
circumstances over time. Amend-
ments that embody a specific and per-
haps controversial social or ecoromic
policy allow one generation to tie the
llands of another. entrenching
approaches that ought to be more eas-
ily revisable by future generations in
light of their own circumstances. Such
amendments convert the Constitution
from a framework of governing into a
statement of contemporary ublic pol-
icy. For these reasons. advocates of a
constitutional amendment should
make certain that they have exhausted
every other means of political redress
for a problem before they scek to solve
it by amending the Constitution. His-
tory counsels that the Constitution
should continue to be altered sparing-
ly and only as a last resort, and only
amendments that are absolutely neces-
sary should be proposed and enacted.
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4. Constitutional amendments
should not be adopted when they
would damage the cohesiveness
of constitutional doctrine as a
whole.

Because the Constitution gains
much of its torce from its cohesivencss
as a whole, it is vital to ask whether an
amendment would be consistent with
mainstream constitutional doctrine or
would creatc an anomaly in the law.
This is especially likely to happen
when the proposid amendment is
offered to overrule a Supreme Court
decision. although the danger exists in
other circumstances as well.

To be sure, every amendment
changes constitutional doctrine. That
is. after all. the function amendments
scerve. Difficulties occur when the
change aas the unintended conse-
quence of failing to mesh with aspects
of constitutional doctrine that remain
unchanged. This problem arises most
often when framers of amendments
focus marrowly on specific outcomes.
without also thinking more broadly
about general legal principles. It does
not arise when whole areas of consti-
tutional law are reformulated. For
example, the Sixteenth Amendment,
permitting Congress to enact an
income tax, was necessitated by the
Court's ruling in Pollock v. Farmers
Loan & Trust Co., 157 U.S. 429
(1895), that a specific limitation on the
taxing power in the Constitution pre-
cluded a tax on income. That provision
was grounded in our history us
colonies and was included to ensure
that each state would pay taxes to the
national government only in propor-
tion to its eclected representatives,
regardless of its wealth. This approach
is inconsistent with a tax based on the
incomes of the individuals and corpo-
rations in each state.

The Sixteenth Amendment retlect-
ed a repudiation of the framers’ origi-
nal decision and is precisely the kind
of broad change in policy for which
the amendment process was designed.
The amendment did not create an
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anomalous exception to other princi-
ples in the Constitution.

It does not follow, however, that an
amendment m.  lways overrule an
entire body of lav. in order to comport
with this standard. Although the Dred
Scott decision was embedded in the
law of property. Congress did not
revisit all of property law when it
enacted the Thirteenth Amendment,
and its failure to do so in no way dam-
aged the coherence of constitutional
doctrine.

5. Constitutional amendments
should embody enforceable, and
not purely aspirational,
standards.

The Constitution is not a theoretical
enterprise. It is a fegal document that
spells out a coherent approach to gov-
ernment power and processcs while
also guarantecing our most fundamen-
tal rights. More than two centuries of
experience underscore the wisdom of
continuing with that approach. The
addition of purely aspirational state-
ments  designed for solely symbolic
effect, would lead interest groups to
attempt to write their own special con-
cemns into the Constitution. It follows
that advocates of amendments should
think carefuily about how the amend-
ment will be enforced. Everyone.
regardless of social station or political
rank, must follow the law. A provision
susceptible of being ignored because
no one can feasibly require its obser-
vance permits the kind of executive or
legislative discretion that our founders
wished to control. A provision that
may be willfully ignored when those
charged with observing it find the
result inconvenient or undesirable
undermines the rule of law, the gov-
emment’s own legitimacy, and the
Constitution's special stature in our
socicty.

6. Proponents of censtitutional
amendments should attempt to
think through and articulate the
consequernces of their proposais,
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including the ways in which the

ainendments would inferact with

other constitutional provisions
and principles.

When the Constitution was drafted.
the delegates to the Constitutional
Convention regarded the new docu-
nient as a unified package. Much ener-
gy was directed to cansidering how the
various parts of the Constitution would
interact with one another and to the
political philosophy expressed by the
document as a whole. The amendment
process is necessarily much more ad
hoc. Consequently, proponents of new
amendments need to be especially
careful to think through the legal ram-
ifications of their proposals, explain-
ing, for example. how their proposals
might shift the balance of shared and
separated power between the branches
of the federal government or might
affect the distribution of responsibili-
ties between the federal and state gov-
emments. They should also explore
how their proposals mesh with the
Constitution’s fundamental commuit-
ment to popular sovereignty and to the
guarantees of liberty, justice. and
gquality. Finally, they shouid decide
whether the principles they seek to
establish will apply in contexts beyond
those immediately affected by the
amendments.

7. To ensure full ard fair debate as
part of the constituticnal amend-
ment enaciment process, proce-
diires must be designed and used.
The requirement that amendments

must be approved by supermajorities

makes it more difficult to amend the

Constitution than to enact an ordinary

law. In theory, this requirement should

produce a more deliberate process,
which, in turn, should mean that the
issues are more fully ventilated in

Congress. Unfortunately, reality does

not always comport with theory. Con-

gress should adopt procedures to
ensure that full consideration is given
to all proposals to amend the Constitu-
tion before votes are taken either in
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committee or on the floor. For most
amendments, there are two types of
guestions: (a) the policy yuestions,
which include whether the basic 1dea
is sound and whether the amendment
is the type of change that belongs in
the Constitution, and (b) the opera-
tional questions, including whether
there are problems in the way that the
amendment will work in practice.
Generally, it is appropriate for Con-
gress to hold at least two sets of hear-
ings, one for each set of issues. At
cacit set of hearings, both the prime
hearing time (normally at the start of
the day) and overall hearing time
should be equally divided between
proponents and opponents.

Careful deliberation by congres-
stonal commitiee is essential. and
commitiees should ensure that modifi-
cations to proposed amendments
receive full consideration and a vote
before they reach the floor. with a
commiltee report  explaining  the
options considered and the reasons for
their adoption or rejection. Perhaps a
two-thirds committee vote should be
required to send a proposed constitu-
tional amendment to the floor, thereby
mirroring the requirement for f{inal
passage. If two-thirds of those who are
most knowledgeable about a proposed
constitutional amendment do not sup-
port it. the amendment probably
should never be considered by the full
House or Senate.

Although the relevant committees
may have the greatest expertise
regarding a proposed constitutional
amendment, floor debates should not
be cut short, and there should be
opportunities for full discussion and
votes on additions, deletions. and
modifications to the reported lan-
guage. To ensure that floor votes are
taken only on language that has been
previously scrutinized., each House
should adopt rules requiring that only
changes to a proposed constitutional
amendment that have been specifical-
ly considered in committee are eligible
tfor adoption on the floor. with two

exceptions: (1) votes on clarifying lan-
guage should be permitted with the
consent of the commitiee chair and
ranking member, or by a waiver of the
rules passed by a supermajority vote,
and (2) substanlive changes not previ-
ously considered, but approved by a
majority vote on tie floor, should be
referred back to committee for such
further procecdings, consideration,
and possible modification as needed 10
cnsure that they have been thoroughly
evaluated. followed by a second vote
an the tloor.

8. Constitutional amendments
should have a nonextendable
deadline for ratification by the
states so as to ensure that there
is a contenporaneous consensus
by Congress and the states that
the amendment is desjirable.

If the ratification process is
lengthy. ultimate approval by three-
quarters of the states may no longer
reflect such a consensus. If extensions
are permitted at all, they should be
adopted by the same two-thirds vote

that approved the amendment original-
ly. Morcover, states that ratified the
amendment during the initial time
period should be allowed to rescind
their approval, thereby assuming a
continuing consensus.,

Congress's decision to extend the
ratification period for the Equal Rights
Amendment on the eve of the expira-
tion of the allotted time illustrates
problems that this Standard addresses.
Although many states ratified the
amendment in the period immediately
after inital congressional approval
there had been a shift in public opinion
by the time that Congress extended the
deadline. It was far from clear that the
legislatures i all the ratilying states
would have approved the amendment
1f it had been presented to them again
after the ratification extension. The
perception that the amendment might
be adopted. despite the absence of a
contemporary CoORsensus supporting it,
contributed to the divisiveness that
surrounded the struggle over the adop-
tion of the amendment. ¢

Don’t Mess
With Barney

Mock beatings bring lawsuit

They say it's big news when man bites dog. so when chicken punches
out dinosaur, it’s bound to create a stir.

Texas-based Lyons Partnership, which owns the rights to Barney, the
popular purple dinosaur, has filed a copyright and trademark infringement
lawsuit against Ted Giannoulas, also known as The Famous San Diego
Chicken, a red-and-yellow mascot who became famous by performing at
professional baseball and basketball games.

The lawsuit states that “Giannoulas would punch, flip, stand on, and
otherwise assault the putative Bamey.”

The company sceks a permanent injunction against Giannoulas®™ use of
the dinosaur costume, as well as a minimum of $100,000 for cach time he
has performed a skit with the Barney look-alike.

1 used to think that Barney was a lovable character.” Giannoulas says,
“but now I think he's just the biggest bully on the block.™

Adapted from ABA Journal, January 1998, p. 16.
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Update on the Courts

Arkansas Educational Commission v. Ralph P. Forbes

Deocket No. 96-779

Adapred from Preview of United States Supreme
Court Cases, no. [ (September 18, 1997): 40—44.

Petitioners: Arkansas Educational Television Commission

Respondent: Ralph P. Forbes

Freedom of speech is at the center of a
case argued before the Supreme Court
in October 1997. The Court was asked
to decide whether a state-owned tele-
vision station can exclude a candidate
from participation in a televised
debate.

FACTS

The Arkansas Educational Television
Commission operates the five-station
Arkansas Educational Television Net-
work (AETN). Members of the com-
mission are appointed by the governor
with approval by the state senate. The
noncommercial, educational network
receives state tunds and. as a state-
owned neiwoik. is subject to the First
Amendment.

In 1992, AETN produced und
broadcast a debate between Democra-
tic and Republican candidates for the
Third Congressional District in Arkan-
sas. After the station invited the candi-
dates to debate, Ralph Forbes qualified
to appear on the ballot as an indepen-
dent candidate. Forbes then requested
to be included in the debate. His
request was denied because AETN's
producers did not believe Forbes was a
newsworthy or viable candidate for
the office. They noted that Forbes had
failed to raise much money. had not
scheduled many events, and had not
generated much media or public inter-
est in his campaign.

Forbes sued the station in federal
district court, saying that it had violat-

ed his free speech rights. He asked for
a court order requiring his participa-
tion in the debate. However, the
debate took place without him when
the district court and the Eighth Cir-
cuit, on Forbes™ appeal. retused to
order his inclusion.

Forbes® suit for damages proceed-
ed. After a jury wial in district court. a
judgment was entered for AETN. The
jury did not find that AETN had
excluded Forbes because of his view-
point or because it had been pressured
to do so by government officials.

The Eighth Circuit reversed the
decision on Forbes' appeal. The
appeals court held that the AETN
debate was a limited public forum for
all ballot-qualified candidates. As a
result, to exclude Forbes, the station
had to have a higher standard of justi-
fication than if the debate had been a
nonpublic forum. The court concluded
that Forbes had been excluded because
the station did not consider him a
viable candidate. The court indicated
that the station could not determine the
viability of a candidate. That decision
belonged to the people. AETN
appealed the circuit court’s decision to
the Supreme Court.

AETN argued that when it exclud-
ed Forbes, it was acting as a news pro-
grammer making decisions about the
scope of and participation in the
debate. It insisted that its editerial
organization is structured to be inde-
pendent of the state, As such. it should
not be held to higher standards than
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privately owned stations that are not
required 1o apen their facilities on a
nonselective basis to all persons. The
network stated that the debate was a
nonpublic forum. and its decision to
exclude Forbes was reasonable and
not based on his viewpoints.

Forbes insisted that state-owned
networks must have objective stan-
dards for excluding candidates from
televised debates. They should not rely
on subjective judgments concerning
viability. He also contended that
excluding candidates because of via-
bility discriminates against candidates
whose views are unpopular or outside
the mainstream. He stated that his
exclusion was viewpoint discriminato-
ry because it was based on the fact that
he was not a major-party candidate.

SIGNIFICANCE

Should the Supreme Court decide in
Forbes’ favor, third party and indepen-
dent candidates would increase their
ability to participate in televised
debates. Although the ruling would
apply only to govermment stations,
almost two-thirds of the noncommer-
cial. educational television and radio
stations are owned or operated by state
or local government entities. A deci-
sion for Forbes might make it more
ditficult for stations to control the
makeup of debates. Some stations
might resolve the problem by no
fonger sponsoring debates.
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- National Endovwment for the Arts and Kathrvin Higgins

as Acting Chairperson v. Karen Finley et al,

Docket No. 97-371

Petitioners: National Endowment for the Arts and Kathryn Higgins as Acting Chairperson

Respondent: Karen Finley et al,

On March 31, 1998. the Supreme
Court heard arguments about whether
decency conditions placed on the
funding of projects by the National
Endowment for the Arts censors free-
dom of expression,

FACTS

According to statute. the National
Endowment for the Arts (NEA)Y is
charged with providing grants (o
“individuals of exceptional (alent
engaged in or concerned with the
arts.” The NEA's chairperson is the
final decision maker in approving or
disapproving grants. But the chairper-
son cannot approve a grant application
disapproved by the National Council
on the Arts and must rely on the rec-
ommendations of various advisory
panels.

In 1990. Karen Finley and other
artists applied for artistic grants from
the NEA for performance art involv-
ing nudity, urination, and AIDS. The
chairperson of the NEA at the time
denied the grants despite the recom-
mendations of the National Council on
the Ars. The grant applicants later
sued the NEA for the funding in feder-
al district court. Shortly thereafier.
a decency-consideration provision
became law. This provision required
the NEA chairperson to ensure that
“artistic excellence and artistic merit
are the criteria by which applications
are judged. taking into consideration
general standards of decency and
respect for the belicfs and values of the

Adapred from Preview of United States Supreme

American public.” 20 U.S.C. § 954d).
The applicants then amended their
complaint to challenge the provision
on due process and First Amendment
grounds. They were joined in the liti-

gation by the National Association of

Artists’ Organizations.

The government appealed the dis-
trict court’s decision that declared
the decency-consideration provision
unconstitutionally vague. That means
that the provision was not clear
enough to indicate to NEA grant appli-
cants what is prohibited. The Ninth
Circuit upheld the district court’s rul-
ing by a majority ruling. The majority
also noted that the decency-considera-
tion provision violated the First
Amendment because it had content
and viewpoint restrictions. The
Supreme Court reviewed the case at
the request of the government.

Arguing before the Supreme Court,
the government focused on the lan-
guage of the decency-consideration
provision. According to the govern-
ment, the provision did not require that
each grant application conform to gen-
eral standards of decercy. It states that
decency must be considered, but
decency is not a test for accepting or
rejecting a grant application. The gov-
ernment also noted that the diversity
of the advisory panel members satis-
fied the decency-consideration provi-
sion. The diversity represented by
panel members helped ensure : iat the
diverse beliefs and values of the
American public were considered
when reviewing applications.

Court Cases, no. 6 (March 12, 1998): 382-87.

The grant applicants claimed that
the indeterminate nature of the provi-
sion is contrary to due process and
cstablished First Amendment princi-
ples. These require that regulations
must be specific enough to allow a
person of reasonable intelligence to
understand what 1s prohibited. The
government responded that the grant
process is not regulatory. The appli-
cants claimed that the provision is reg-
ulatory because it restricts the chair-
person’s ability to approve applica-
tions. The NEA stated that decency
was only one of many considerations
in the approval proce ss.

SIGNIFICANCE

The government is not free to censor
artists or to prohibit them from
expressing themselves indecently or
disrespectfully on their own time and
with their own resources. It also can-
not impose viewpoint limitations
when it provides generally available
public funds for expressive activities.
But the government is free to fashion
its own spending programs. The essen-
tial question for the Court to consider
in this case is whether NEA funding is
like an entitlement after neutral crite-
ria are satisfied or a highly coveted
prize. For some. the answer is provid-
ed by the history of the NEA. Less
than 100 of more than 5,000 applica-
tions have received NEA funding in
recent years. This seems to indicate
that the NEA's grant process is not a
public forum.
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2 Gase Study: Line [tem Veto

e _ -3

Docket No. 97-1374

Petitioners: William J. Clinton ¢t al,
Respondent: City of New York et ul.

In 1996, the Cong- 2ss passed and the
President signed the Line Item Veto
Act, US.C. §§ 651-692 (Supp. II
1996). which went into effect in Janu-
ary 1997. The act enables the Presi-
dent to cancel specific dollar amounts
of discretionary budget authority. an
item of new direct spending. or a lim-
ited tax benefit affecting a small num-
ber of voters. The President must
determine that the cancellation will
reduce the budget deficit, will not
impair government function, and will
not harm the national interest. The
President must also submit to Con-
gress a message stating the reasons for
the cancellation. Congress does have
the right to disapprove the cancellation
of any item.

Questions have arisen about the
constitutionality of the Line Item Veto
Act. In William. J. Clinton et al. v. Citv
of New York et al., the Supreme Court
considers its constitutionality.

FACTS

In this case, two sets of plaintiffs are
contesting two different cancellations
of spending items by the President.
One set of plaintiffs includes the city
of New York, two hospital associa-
tions. and two unions of health-care
workers. They are contesting the can-
cellation of a spending provision that
gave New York State preferential
treatment in Medicaid payments. The
President had canceled an item in the
Balance Budget Act of 1997 (Pub. L.
No. 105-33. § 4722(c), 111 Stat. 251
515. The item would have relieved

= William J. Clinton et al.

v City of New York et al.

Adapred from Preview of United States Supreme

New Yorl: from repaying Medicaid
overpaynients.

The second set of plaintiffs
includes members of an Idaho potato
growers cooperative. They are contest-
ing the cancellation of a section of the
Taxpayer Relief Act of 1977, Pub. L.
No. 105-34. 111 Stat. 788. This sec-
tion would have allowed the stock
owners of an apricultural processor to
sell its facilities to the cooperative
without paying tax on any capital gain.

On February 12. 1998, a district
court ruled that both the New York
and Idaho chaliengers had standing.
The ruling meant that the challengers
are qualified to sue and to challenge
the constitutionality of the Line Item
Veto Act because they are directly
affected by its use. The district court
also held that the act violated Article
1. Section 7 of the Constitution, which
identifies how bills may become law,
and the general principle of separation
of powers.

The district court found that the
canceled items made the bills signed
by the President different from the
bills passed by the Congress. There-
fore, according to the court, the bills
were not validly enacted. The court
also concluded the Congress could not
delegate essentially legislative powers
to the President because such delega-
tion violates the plan of the govemn-
ment as described in the Constitution.

On April 27, 1998, the Supreme
Court heard arguments in the case.
The government contested the stand-
ing of the 1daho plaintiffs, saying that
the plaintiffs were not directly benefit-
ed by the canceled item and could only
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Coun Cases, no. 7 (April 8. 1998): 364—69.

speculate that its cancellation harmed
them. The government also questioned
the standing of the New York plain-
tiffs. It said that the state of New York
has more standing than the city and
hospitals. The state has not filed suit
but has applied for a waiver. As a
resuit, the line item cancellation is not
yet in effect. So the government con-
cluded no injury claimed by the chal-
lengers can be traced to the cancella-
tion of the line item.

In terms of the act’s constitutional-
ity, the government insisted that the
act’s veto procedures coincided with
the President’s discretion over the
actual spending of funds appropriated
by Congress. The Govermnment sup-
ported its position with historical
documents.

SIGNIFICANCE

If the Supreme Court upholds the Line
Item Veto Act as constitutional, presi-
dents will continue to cancel items,
subject to Congress’ approval. Con-
gress could repeal the act, but that
repeal would be subject to the presi-
dential veio. Of course, Congress
could override the veto. If the court
declares the act unconstitutional, the
Constitution would have to be amend-
ed to permit line item vetoes. Amend-
ing the Constitution is not an easy
process. In over 200 years, it has been
amended only 27 times.
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A Review of Current Issues Facing Congress

Updaie on Law-Related Education, 22,1, 1998, pp. 31-32. © 1998 American Bar Association.

Religious Bias Legislation

Proposed

The U.5. Equal Employment Opportu-
nity Commission (EEOC) is the gov-
ernment agency charged with investi-
gating complaints about job discrimi-
nation. In recent years, the EEOC has
received a growing number of com-
plaints about religious discrimination
in the workplace. Between 1993 and
1997, complaints alleging religious
discrimination increased more than 18
percent. Even as the EEOC is investi-
gating an increasing number of com-
plaints. Congress is considering legis-
lation that would require emplovers to
do more to accommodate workers’
religious beliefs.

Today. freedom from religious bias
in the workplace is protected by Title
VII of the Civil Rights Act. It requires
employers to make reasonable accom-
modations for employees’ religious
beliefs as long as doing so would not
be an undue hardship. However. in the
1977 case TWA v. Hardison (432 U.S.
63). the Supreme Court defined undue
hardship as anything more than a min-
imal effort or expense.

The Workplace Religious Freedom
Act, as the pending legislation is
known, would considerably raise the
standard for what constitutes an undue
hardship. In the act, undue hardship is
defined as something that requires
“significant difficulty or expense.”

Co-sponsored by a liberal Democ-
ratic senator John Kerry of Massachu-
seits and a conservative Republican

BEST COPY AV ILABLE
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senator Dan Coats of Indiana. the leg-
islation has vocal critics and suppaort-
ers. Critics say that the proposed legis-
lation 1s not needed because the law
already works. Supporters state that
the act simply requires that requests
for religious accommodations be sub-
ject to a balancing test between
employees” nceds and employer’s
requirements. They also note that the
definition of wundue hardship in the
proposed legislation matches the defi-
nition of that term: in the Americans
with Disabilities Act. thus giving con-
sistency to the language of laws.
According to one supporter, the act
makes it clear that religious discrimi-
nation will not be tolerated in the
workplace.

Should this legislation pass through
Congress, it could result in an even
greater number of religion-bias cases
filed with the EEOC.

Adapied from ABA Journal.
April 1998, pp. 30-31.

Campaign Finance Reform

Voted Down

On Monday. March 30. 1998, the
majority leadership of the House of
Representatives engineercd the intro-
duction of an unpopular campaign-
reform bill for vote on the floor. The
leadership introduced the bill under
restrictive rules that required a two-
thirds vote for the bill to pass, In addi-
tion, amendments could not be added
to the bill, and only limited debate was
allowed. The bill. advocated by
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Information in this article is used in
the Teaching Strategy on page 41.

Republican leaders. was soundly
defeated by a vote of 337-74. Its
defeat may have virtually killed any
chance for campaign reform this year.

The defeated bill included provi-
sions that many representatives could
not support. One such provision would
have required unions to obtain the
written permission of their members
to spend any union funds for political
purposes.

Critics of the defeated bill hoped to
gammer enough support to introduce a
popular reform bill co-sponsored by
Christopher Shays. a Republican rep-
resentative from Connecticut, and
Martin Meehan, a Democrat from
Massachusetts, To get the Shays/Mee-
han bill before the House, however,
would require a petition signed by
House members. In the past. few such
petitions have been successful. It
appears that campaign finance reform
will have to wait until after the new
congressional session in January.

Adapied from USA Today.,
March 31, 1998.

More Money for Education?

President Clinton has proposed a
major education program costing $7.3
billion over five years as part of a $15
billion education initiative. The $7.3
billion would be used to recruit and
train elementary and secondary school
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tcachers. The remainder of the $15 bil-
lion initiative would be allocated for
other purposes. About $5 billion
would go for school construction: $2.5
hillion would help promote the impor-
tance of staying in school: $200 mil-
lion would be for programs to assist
Latino students: and $20 million
would be set aside to help set up more
than 1,300 charter schools.

Clinton's plan helps push education
and training programs to the top of his
domestic agenda. Polls show that
spending increases for school con-
struction  and  teachers—imeaning
smaller class sizes—are popular with
voters. The plan’s $200 million for
Latinos. a growing voting bloc. high-
lights spending increases for bilingual
cducation. educational aid for migrant
children, and colleges serving Latinos.

While Republicans are likely to
support some of these proposals. they
traditionally have argued that school-
funding issues are best left to states
and local governments. The Clinton
plan hopes to bring an end to the
school voucher controversy by fund-
ing the start-up costs for 1,300 charter
schools—those free from most school
board regulations. At present, there are
more than 700 charter schools in the
United States. Republicans. while not
opposed to charter schools. have gen-
erally pushed for vouchers instead.

Vouchers would provide parents assis-
tance in paying for private schools of
their choice.

The most costly proposal is the
$7.3 billion teacher recruilment and
training program. which would help
reduce class size—particularly in poor
and inner city areas—to 15 to 18 stu-
dents. The President also seeks to
spend $1.5 billion over five years to
create  “educational  opportunity
zones.” Fifty poor, low-achieving dis-
tricts would receive funds to institute
reforms to help boost grades and test
scores and f{inance programs allowing
parents to choose which public school
their chiidren will attend.

Another proposal, called “College-
School Partnerships.” would allocate
$2.5 billion over five years to match
college students and educators with
more than 1.6 million high school and
grade school children. This mentoring
program, targeted at about 3,300
poverty-area  schools,  would  be
designed to inform the vounger stu-
dents of the advantages of a college
education and how to obtain financial
aid for college.

The plan further proposes to make
available more spending to introduce
computers into classrooms and train
teachers in the appropriate technology.
It would alse provide additional funds
for the “Safe and Drug-Free Schools”

Benefits—Legal Help

The American Bar Association has coordinated vo.-
unteer lawyers naticnwide to Jonate legal help to families

with disabled children appealing Supplemental Security
Income's decision to eliminate their benefits.

“We feel confident that with the help of our pro bono lawyers, these fam-
ilies will have a far greater chance for benefits returned to them.” says Julie
Justicz, director of the ABA Children's SSI Project.

Of the more than one million children receiving SSI funds in 1997,
264,000 were reviewed by the Social Security Administration. Following
those reviews, the agency terminated aid to more than 60 percent of the men-
tally disabled and mentally retarded children and their families. Appeals to
continue benerits are possible but require legal help. For more information,

contact the ABA at (312) 988-6148,

32 UPDATE ON LAW-RELATED EDUCATION/First Amendment

program and for students who have

disabilities.
Adapted from The Wall Street Journal,
January 13, 1998, pp. A3-A6.

Tobacco Legislation Under Fire
Senator John McCain, a Republican
from Arizona. proposed a legislative
package aimed at reducing smoking in
the United States. The legislation. with
support from Republicans and Democ-
rats alike, would result in price
increases of $1.10 for a pack of ciga-
rettes over five years. It would imposc
penalties on tobacco companies if the
number of teen-aged smokers did not
decrease by indicated levels. It would
severely restrict cigarette advertising.
allow the Food und Drug Administra-
tion (FDA) to regulate tobacco, and
include no limits on private lawsuits
against cigarette manufacturers.

McCain's bill did limit, however,
the amount of civil damages cigarette
manufacturers would have to pay out
in any one year. According to the leg-
islation, the manufacturers would not
have to pay mote than $6.5 billion to
settle claims in a single year. Claims
that surpassed the $6.5 billion limit
could be paid in following years. The
McCain legislation includes stronger
measures than the settlement agree-
ments ihat the tobacco industry
reached with state attorneys general in
June of last year.

Both the tobacco industry and pub-
lic health officials have criticized the
proposed legislation. The tobacco
industry wants protection from law-
suits. According to one industry
spokesperson, the legislation was like-
ly to bankrupt tobacco firms. On the
other hand, some public health offi-
cials protested that the legislation
offers antismoking programs that are
too weak and tobacco-industry protec-
tions that are too strong. Despite the
wide criticism, the proposed legisla-
tion is likely to serve as the basis for
any tobacco bill passed by the Senate.

Adapted from New York Times,
March 31. 1998.
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Washington’s Jud

Krista Goldstine-Cole

es in the Classroom

Update an Law-Relatred Educarion, 22,1, 1998, pp. 33-34. © 1998 American Bar Association.

udges in the Classroom (JITC). a

statewide program administered by

the Washington State Office of the
Administrator for the Courts (OAC).
hrings judges and teachers together in
order to promote better understanding of
the law and ¢he judiciary. Established in
1991 by Burbara Durham, chief justice of
the Washington State Supreme Court,
JITC paired 75 judges and commissioners
with teachers in just five years.

Teaching everything from the media-
tion process to buying a used car. 32 vol-
unteer judges visited 57 classrooms dur-
ing the 1995-96 school year. The Her-
schel C. Lyon Mock Trial is most popular among elemen-
tary students. while search and seizure has proven to be
most popular and enduring among secondary students, The
program maintains 35 professionally developed lesson

plans to support participants in JITC.

" Generally. teachers initiatc parings by contacting the
Office of the Administrator for the Courts and requesting a
judge. Teachers are asked to identify the (opic area of inter-
est to them, Most requests at the elementary level are relat-
ed to introductory due process. the nature of the appellate
process. and issues of illicit drugs. Secondary teachers tend
to be interested in civil rights, often in response 1o recent
cvents at their school. Locker searches. protected speech,
and religious activities at school are common concems.

Depending on the location of the school. the age of the
students, and the topic, the JITC program administrator will

Krista Goldstine-Cole is a high school teacher serving as
Judges in the Clussroom project manager in the Wushing-
ton State Office of the Administraror for the Courrs in
Olvmpia, Washington.

Adapted from Krista Goldstine-Cole, “Judges in the Cluss-
room: Judicial Education Qutreach.” NASJE NEWS
(spring 1996): 89, i, by permission of the publisher, the
Nationul Association of State Judicial Educators.

Phoro courtesy of the Yakima Herald Republic,
photographer Gordon King

approach a judge. In most cases, the judge has bcen
involved in the past or has volunteered during a judicial
education event. Most judges are eager to work in the
schools. though many have 2 ciear preference for a partic-
ular age group.

Each partner is given the name, address. and phone
number of the other as well as a set of relevant lesson plans.
The teacher and judge must contact cach other to set a time
and to discuss the specific lesson to be taught.

On occasion, judges will request a pairing. This oceurs
[or a variety of reasons from the need to be visible in the
commuaity to a personal commitment to faw-rzlated edu-
cation. It can be difficult to match a judge with a school if
the program administrator is unfamiliar with the schools in
the geographic area of interest to the judge. Moslt teachers.
however, welcome guests in their classrooms and are easy
to work with when offered a partnership. OAC provides
lesson plans and facilitates direct communication in this
case.

Once established, partnerships can take on a life of their
own. For example, Judge Michael Hurtado of Seattie
Municipal Court recently received a call from a teacher
whose classroom he had previously visited. There had been
a drug arrest at the school stermming from a locker search.
The tcacher hoped the judge would address an assembly of
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students o help quiet the steim. tLocker scarches are
remarkably disturbing 1o privacv-conscious adolescents, )

However the partnersiiip begins. Judges in the Class-
room provides relevant ieaching matertals. The 38 JITC
lesson plans were developed by Margaret Fisher of the
Seattle University Scheol of Law's Instituie for Cinzen
Education in the f_aw. The lessons are educationallv scund,
legally accurate, and developmentally appropriate.

There are lessons for all grades, and they are availabie a
the OAC's Web site (www,wa.gov/counis/educate.home.
htm). Two of the lessons for grades 9-12 are particulardy
appropriate for teaching about the First Aniendment. "Reli-
gion in the Schools” idenufies the requiremenis of the
Equal Access Act, how the act is applied, and the tensian
between the First Amendment’s free exercise clause and
the establishment clause. “Freedom of Expression in Spe-
cial Places™ analyzes application of the First Amendment to
school newspapers. the limitation of First Amendment
rights i1 school settings, and the process of judicial dexi-
sion making.

Lesson plans make Judges in the Classrcom both unique
and successful. Many judzes sre hesitant to participate
without the guidance and security a lesson plan provides.
Each plan establishes learning objectives at grade level,

nrovides general instructions to the judge, and includes any
handouts.

Teachers appre Jiate the topics because they are keyed to
standard pubiic school currtculum. Third grade teuacher
Barbara Williams requested a pairing when she leamed that
several primary school lessons focus on preblem solving,
the theme for social studies in her classroom. Williams
recently reported, “Comimssioner Jasprica was a little wor-
ried hecause this was her first time to teach. But she deljv-
ered, 1 think, a remarkably effective lesson.”

Volunteer judges in Washington made 204 visits o pub-
lic school classrooms in five years. Judges like Michael
Hurtado continue 10 make a difference. During his talk on
drugs in the school, a student asked. “You mean, if you're
holding a joint—just & joit—THAT'S possession?”

“Yes."” replied the judge. knowing he had educated at
least one student that day.

For more information about Judges in the Classroom,
vontact Krista Goldstine-Cole, Offtce of the Administrator
for the Courts, 1206 S. Quince St.. P.O. Box 41170,
Olympia, WA 9&504-1170. 360/705-5315, E-mail:
krista.goldstine.coie @ courts.wa.gov, Web:

www wa.gov/courts/educate.home htm.

Receiving duplicate copies.
(Please send both labels.)

D Change of address.
(Please send old label and new address.)

Receiving invoice. already paid.

D Other:

(Please send us a copy of the invoice and proof of payment.)

HAYING A PROBLEM WITH YOUR SUBSCRIPTION?

Send us your label and check the appropriate boxes below to make adjustments to your subseripion.

Attach label here...

D Start subscription.
Payment enclosed.

($30 one year/3 mailings.)

City, State, Zip

=

Y

[z)

=2

l<

[=]

&

™~

e

Or charge my: ____Visa ___ MasterCard Account No. pt

&

Exp. Date =l

5

Name Mail to: =

UPDATE )

Title Circulation Manager e

American Bar Association ";

. PED/15.3 g

Address 541 N. Fairbanks Court o
15tit Floor

Chicago, IL 60611-3314

34 UPDATE ON LAW-RELATED EDUCATION/First

Amendment

36

YOL. 22 NO.




$ﬁrategy

First Amendment Survey

Wanda J. Routier

Updute on Law-Related Educaiion. 22,1, 1998, pp. 35--30, © 1998 American Bar Association.

Background

This lesson gives students an opportu-
nity to conduct and analyze their own
survey and compare ir with the nation-
al survey conducted by The Freedom
Forum. The survey included here con-
tains excerpis from The Freedom
Forum survey. In addition to conduct-
ing the survey, students will compile
the results and turm raw data into
meaningful statistical
(percentages, ctc.).

Results from the national survey
are discussed in the article on page 4.
The complete survey and results are
available from The Freedom Forum as
listed in this article’s Resource sec-
tion. Before beginning this lesson. it is
recommended that you obtain a copy
of the survey and results and become
familiar with them.

This lesson works hest with inter-
disciplinary collaboration among
social studics. English/journalism. and
math teachers. An English or journal-
istn teacher can share effective ways
to conduct impartial, unbiased inter-
views and surveys, including how to
ask a question and write down the
responsc. A math teacher can share
methods to calculate and analyze data
gathered in the results of the survey.

information

Wanda J. Routier is u faculty associ-
ate at Johns Hopkins Universiiv in
Baltimore, Marviland, teaching in
the Graduate Special Education
Deparrment.
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Objectives

As a result of this lesson, students will

* Learn about First Amendment
rights
+ Conduct and analyze a survey

about First Amendment rights

» Compare their results with those
from the national survey conducted
by The Freedom Forum

Target Group: Sccondary

Time Needed: 5-6 classes plus time
outside of class to conduct survey
Materials: Student Handouts | and 2

Pracedures

1. Ask students to answer the tollow-
ing questions: What are the five
rights protected by the  First
Amendment? What are the hree
rights you think are most impor-
tant? Why? If you were voting
today, would you vate to ratify the
First Amendment? Do you think
you learn enough about First
Amendment rights in school? Do
you feel you are free to express
yourself in different situations,
such as at work or at school? Dis-
cuss studenl responses to these
questions. Compare their respons-
es 1o the first guestion with
responses in the table (Americans
Able to Name First Amendment
Rights) on page [6.

2. Introduce The Freedom Forum and
discuss the poll it recently con-
ducted about the First Amend-
ment. Tell students they will be

'

See the article, “The Freedom

Forum First Amendment Poll: An

Analysis,” on page 4 for
background information.

conducting their own poll and will
be analyzing and comparing their
results with the results of The
Freedoni Farum poll. Decide
whether students will work indi-
vidually or in pairs. Decide on the
population to be surveyed (it must
be adults to compare with The
Freedom Forum results). Possibili-
ties include parents, other adult
family members. teachers. or
neighbors. Decide how many
adults each student will survey.

. Distribute Handout 1 to students

and discuss each point in prepara-
tion for the survey. Review the tips
for conducting a2 good survey.
Alternatives to students writing,
responses would be to have the
intervicwees their own
responses or to tape-record the
interview for later transcription.
Distribute Handout 2. Spend time
reviewing each question so stu-
dents understand the vocabulary.,
what the question 1s asking, how to
ask the question and write respons-
es, and what answers might be
expected. Have students work in
pairs and practice conducling the
survey, each taking a turn asking
the questions and writing the
responses.

write
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5. Distnibute ¢nough copies of the

0.
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survey so euach student has one sur-
vey per adult to interview plus a
lew extra. Give students enough
time to conduct the survey, This
will depend upon the population
selected and the number of adults
to be surveyed.
When students are {inished con-
ducting their surveys, begin the
scoring process. Distribute one
copy of the survey for students (o
use to compile their results, On the
top of the page. they should write
“Scoring Copy™ and thetr pame in
red ink. Students will add all the
responses for each question from
all of their surveys. They will wrile
atally mark for cach response next
to the answer on the page. When
finished, they count the tally marks
and write the number next to the
response. Students can write extra
comments on the scoring copy by
the appropriate question. When
finished, they should staple alt sur-
veys to their scoring copy. Assist
students as necessary., For exam-
ple. question #2 of the survey:

As you may know, the First
Amendment is part of the U.S,

Constitution, Can you name any of

the specific righ  that are guaran-
teed by the First Amendment?
(check all that are mentioned and
write others that are not listed)
20 Freedom of the press
L LA L LA
17 Freedom of speech
A Lt L
9 Freedom of religion
A LT
Right to petition [ 111
3 Right of assembly/Right to
association 11
2 Other: Right to own a gun |1
2 Don’t Know/No Comment ||
Once students are finished. assign
them to groups of three or four.

Distribute another blank copy of

the survey. Assiyn a group leader
to guide the group through the sur-
vey to tally results. Assign a
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10.

11

recorder 1o record and tally all
scores, On top of this survey, the
recorder should write “Group
Scoring™ in red ink and list group
names, Groups should record all
the scores for euach response and
tatal them when fimshed as they
did individually, Then cach group
should staple all surveyvs to the
group scormg sheet.

Use one copy of the survey to tally
responses  from  groups.  This
<hould be the copy with the tinal
results from all students. Ask each
group to give the total number of
responses for each question as you
go through the survey. Review the
final totals with students. You may
wish te mahe transparencies of the
survey and wriwe the totals on the
transparencies so students can see
the totals during their discussion.
When finished, collect all group
scoring shcets. later, you may
wish to spot check tallies to check
lor accuracy.

. Convert the raw data into percent-

ages and other statistical informa-
tion. For exampie:

The question: “Name the rnights
guaranteed by the First Amend-
ment.”

Number of people surveyed; 50
Number of people who named
each right and converted numbers
10 percentages:

speech 48 = 96%
press 50 = 100%
religion 36 = 7%
assembly 10 = 20%

petition 8 = 16%

With the information gathered
from the analysis of your data, dis-
cuss the results of your survey. Be
careful not to make broad. sweep-
ing assumptions by interpreting
the results incorrectly.

Make comparisons of your results
and the results from The Freedom
Forum poll. Ask students the fol-
lowing questions: How is your sur-
vey similar to and different from
The Freedom Forum poll? Why do
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vou think that is so? What topics
do people neced to be more
informed about?

2. As a wrap-un. usk students the fol-
lowing questions: What have you
learned about the First Amend-
ment as a result of doing the sur-
vey? Do you think you know more
about the lirst Amendment now
than you did before the survey?

13, Divide students irto small gioaps,

Have them make ¢ list of what stu-
dents should be taught in school in
order to become informed citizens
as a result of what they leamed
from their survey. Discuss their
suggestions and ways to informal-
ly incarporate the ideas into the
curriculum.

Resource
The Freedom Forum, World Center,

1101 Wilson Blvd., Ariingion,
VA 22200: (703) 528-0800: To
order publications, call 1 (800)
830-3733.

The Freedom Forum World Wide

Web address: httpi//www. free-
domforuin org/newsstand/reports/
sola/printsofa.asp

hems available at the web site:

“The Freedom Forum Poll™

“State of the First Amendment”
and analysis of the polt

Orders for hard copies

Comparison to the original survey

Puzle Answers for Page 63
Across
2, expression
5. five
8. Constitution
10.  assembly
11, religion
12. speech

Down
1. freedom
3. petition
4, Bill of Rights
6. amendment
7. first
@, press
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Student Handowi 1

[N
.

Conducting a Survey

In order to compare your results with The Frcedom Forum survey. you
must poll adults, Possibilities include parents. other adult family members.
teachers. or neighbors. What is the population vou will survey?

2. How many adults will vou interview for the survey?

3. Rememiber the three guidelines for conducting a survey:

L4

Be objective. Don’t make comments. state your opinion, or use
voice inflections or body language to influence the person vou
arc interviewing,

Don’t judge, ridicule. or make fun of any answer.

Record and report only the facts (what the person says).

. Other guidelines:

Write down exactly what the person says. Don't put it into your
own words.

Ask the person o repeat an answer or go slower if you cannot keep
up with writing his or her response.

Respect other people’s opinions even though they may be different
from yours. The First Amendment protects their opinions and yours
opinions.

Don't drive the interview toward any one topic. Stick with the

questions as stated on the survey.

Watch good news interviews on television (network evening news
shows or speeials) to get an idca of how to ask questions and
conduct an interview. -

Be sure you make the person feel free to give his or her own opinion,
not what you want to hear.

VYOL I NO. |
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Student Handout 2

Survey—American Attitudes About the First Amendment

Directions: Interview an aduit about his or her knowl-
edge of the First Amendment. Read the bold print aloud.
Check the line(s)y that match his or her answer, It the per-
son says a different answer or other things. write it down
in the margin.

Hello. My nameis . I'm from (teacher’s
name and ciass or school name and class). We are con-
ducting a survey on important issues facing the nation
and would like your opinions.

L KNOWLEDGE AND OPINIONS ABOUT FIRST
AMENDMENT AND AMERICAN SOCIETY

1. As you know, the U.S. Constitution provides many
individual rights and freedoms. Are there any partic-
ular rights or freedoms that you feel are most impor-
taint to American society?

Freedom of the press

Freedom of speech

Freedom of religion/not to practice religion
Freedom from unrcasonable scarch

and seizure

Right to petition

Right of assembly/Right to association

Right to bear arms/own guns

Right to trial by jury/fair trial

Right to privacy

Right to protest

Other:

Don’t know/No comment

2, As you may know, the First Amendment is part of
the U.S. Constitution. Can you name any of the spe-
cific rights that are guaranteed by the First Amend-
ment? (check all that are mentioned and write others that
are not listed)

Freedom of the press

Freedom of speech

Freedom of religion

Right to petition

Right of assembly/Right io association
Other:

Don’t Know/No comment

3, The U.S. Constitution protects certain rights, but
not evervone considers each right important. I am
going to read you some rights guaranteed by the U.S.
Constitution, Please tell me how important it is that
you have that right.

A. How important is it that you have the right to
assemble, march, protest, or petition the government
about causes and issues? Is it essential that you have
this rvight, important but not essential, or not that
important?

__ Essenual
o Important but not essential
. Not that important
Don"t know/No comment

B. How important is it that vou have the right to
speak freely about whatever you want? Is it essential
that you have this right, important but not essential,
or not that important?

Essential

_ Important but not essential
Not that important
Don’t know/No comment

C. How important is it that vou have the right to
practice the religion of your choice or no religion? Is
it essential that you have this right, impertant but not
essential, or not that important?

Essential
____ Important but not essential
Not that important
__ Don’t know/No comnient

I1. FREEDOM OF SPEECH

1. ’'m going to read you some ways people might exer-
cise their First Amendment right of free speech. For
each, tell me if you agree or disagree that someone
should be free to do it.

Sl

38

UPDATE ON LAW-RELATED EDUCATION/First

Amecadment

40

VYOL. 22 NO

1




Student Handout 2 (continued)

A. Do you agree or disagree that people should be
allowed to express unpopular opimions? Do you
strongly or mildly (agree/disagree)?

Strongly agree

Mildly agree

Mildly disagree

Strongly disagree

Don’t know/No comment

B. Do you agree or disagree that people should be
allowed to place sexually explicit material on the
Internet? Do you strongly or mildly (agree/disagree)?
Strongly agree
Mildly agree
Mildly disagree
Strongly disagree
Don’t know/No comment

l

C. Do you agree or disagree that people should be
allowed to burn or deface the American flag as a polit-
ical statement? Do you strengly or mildly (agree/dis-
agree)?

Strongly agree

Mildly agree

Mildly disagree

Strongly disagree

Don't know/No comment

]

2. Please tell me if you agree or disagree with the fol-
lowing statement: It’s dangerous to restrict freedom
of speech because restricting the freedom of one per-
son could lead to restrictions on everybody. Do you
strongly or mildly (agree/disagree)?

Strongly agree

Mildly agree

Mildly disagree

Strongly disagree

Don't know/No cornment

1]

IIl. FREEDOM OF THE PRESS

1. Please tell me whether you agree or disagree with the
following statement: Tabloid newspapers such as The
Star and The National Enguirer should have the same
freedom to publish what they want as other newspa-
pers such as The New York Times and The Wall Sireet
Journal. Do you strongly or mildly (agree/disagree)?
Strongly agree

Mildly agree

Mildly disagree

Strongly disagree

Don’t know/No comment

1]

2. I'm going to read you some ways that freedom of
the press may be exercised. For each, tell me if you
agree or disagree that the press should be free to do it.

A. Do you agree or disagree that newspapers should
be allowed to publish freely without government
approval of a story? Do you strongly or mildly
(agree/disagree)?

Strongly agree

Mildly agree
Mildly disagree
Strongly disagree
Don't know/No comment

]

B. Do you agree or disagree that journalists should
be allowed to keep a news source confidential? Do vou
strongly or mildly (agrec/disagree)?

Strongly agree

Mildly agree

Mildly disagree

Strongly disagree

Don't know/No comment

|
|

1

C. Do you agree or disagree that television networks
should be allowed to project winuers of an election
while people are still voting? Do you strongly or mild-
ly (agree/disagree)?

Strongly agree

Mildly agree

Mildly disagree

Strongly disagree

Don’t know/No comment

1]

1V. FREEDOM OF RELIGION
1. I’m going to read you some ways people might exer-
cise their First Amendment right of freedom of reli-
gion. For each, tell me if you agree or disagree that
someone should be free to do it.

A. Do you agree or disagree that people should be
allowed to display religious symbols on government
property? Do you strongly or mildly (agree/disagree)?
Strongly agree
Mildly agree
Mildly disagree
Strongly disagree
Don’'t know/No comment

m
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Student Handout 2 (contdinued)

B. Do you agree ¢r disagree that teachers or other
public school officials shiould be allowed to lead
prayers in school? Do you strongly or mildly
(agree/disagree}?

Strongly agree

Mildly agree

Mildly disagree

Strongly disagree

Don’t know/No comment

2. Please tell me if you agree or disagree with the
following statement: It’s dangercus to place
restrictions on freedom of religion because restric-
tions on one type of religious activity could lead to
restrictions on others. Do vou strongly or mildly
(agree/disagree)?

Strongl, agree

Mildly agree

Mildly disagree

Strongly disagree

Don’t know/No comment

V. OTHER QUESTIONS
1. To the best of your recollection, have you ever
taken classes in either school or college that dealt
with First Amendment freedoms?
Yes—Would that have been in grade
school. high school, or college?
Grade school (grades 1-8)
(check all that apply)
High school
College
Don’t know
No
Don’t know/No comment

2. Overall, how would you rate the job that the
American educational system does in teaching stu-
dents about First Amendment freedoms—excellent,
good, fair, or poor?

Excellent

Good

Fair

Poor

Don't know/No comment

VI. DEMOGRAPHICS
Now just a few questions to help classify your
answers.
1. In which age group are you?

18-29

3044

45-56

60+

Don't know/No comment

2. Are you male or female?
__ Male
_ Female
Don’t know/No comment

3. What was the last grade of school vou complet-
ed? Grade school or less, some high school, high
school, some college, college grad, postgraduaie
work?

Grade school or less

Some high school

High school

Some college

College grad

Postgraduate work

Don't know/No comment

4. Are you white, black, Hispanic, Asian, or some-
thing else?
____ White
Black
Hispanic
Asian
Other:
Don't know/No comment

5. Politically speaking, de you consider yourself to
be liberal, moderate, or conservative?
- Liberal
Moderate
Conservative
None of these
Don’t know/No comment

Thank you very much for participating in this sur-
vey. Your cooperation is greatly appreciated.

40 UPDATE ON LAW-RELATED EDUCATION/Firet Amendment 42 vOL.

o
rd




;ﬁachlg Strategy

Accommodating Students’ Religious Needs

Update on Law-Reluted Education, 22.1, 1998, pp. 4143, © 1998 American Bar Association.

Background

In “State of the First Amendment
Freedom of Religion.” Donna Demac
reviews the history of religious free-
dom in the United States and identifies
issues involving this First Amendment
freedom. Charles Haynes reflects on
how Muslim students can meet their
religious obligations while attending
public schools in "Muslim Students’
Needs in Public Schools.” He consid-
ers whether the schools can accommo-
date students’ religious needs without
violating the establishment clause of
the First Amendment. This strategy
offers students an opportunity to
weigh the establishment clause against
the free cxercise clause of the First
Amendment. They check their under-
standing about the role of public
schools in religious expression and
consider how or if schools can accom-
modate the religious needs of students.

Objectives

As aresult of this lesson. students will

+ Reflect on the historical back-
ground of the impact of religious
freedom on schools

» Determine what role religious
expression can play in public
schools

Adapted from Charles Haynes, “'The
Needs and Requirements of Muslim
Students in Public Schools,"” in Reli-
gion in American History: What to
Teach and How (Alexandria, Va.:
Association for Supervision and Cur-
riculum Development, 1990), by per-
mission of the publisher.

* [dentify the challenges schools face
in balancing the establishment and
{ree exercise clauses of the First
Amendment

+ Examine the religious obligations
of Muslim students as a case study
for accommodating various reli-
gious practices

Target Group: Secondary

Time Needed: 3—f classes

Materials Needed: Articles “State of
the First Amendment. Freedom of
Religion” and “Muslim Students’
Needs in Public Schools,” Student
Handout, answers 1o Student Handout
questions provided by The Freedom
Forum First Amendment Center
Optional Resources: Finding Com-
mon Ground: A First Amendmen:
Guide 10 Religious and Public Educa-
rion (Nashville, Tenn.: The Freedom
Forum First Amendment Center,
revised, 1996), and the films Free to
Be? (New York City: Anti-Defama-
tion League. distributor), and Reli-
gious Diversity (Mew York: Phoenix
Films)

Procedures

1. To introduce the concept of reli-
gious freedom in relation to the
First Amendment, have students
read “State of the First Amend-
ment; Freedom of Religion™ by
Donna Demac on page 10. Briefly
discus. the article and encourage
students to list on the chalkboard
dos and don'ts related to religious
expression in public schools.
Explain that schools must carefully

43

See the articles on pages 10 and 17
for background information.

balance the establishment and free
exercise clauses of the First
Amendment.

2. Organize the class into smail
groups of three to four students and
distribute copies of the Student
Handout to the groups. Allow time
for group members to record a
response to each question. After
groups have prepared their respons-
es, discuss each question and pro-
vide answers with the background
information available from The
Freedom Forum First Amendment
Center. (You can find the answers,
with discussion, at http://www.fac,
org/publicat/parents/parents.htm or
by contacting The Freedom Forum
First Amendment Center at Van-
derbilt University, 1207 18th
Avenue, South. Nashville, TN
37212 (615) 321-9588. You may
wish to have students obtain the
forum’s answers to these questions
as part of the activity, or you might
obtain the answers before begin-
ning the activity.)

3. Explain to students that in the Unit-
ed States there is a rich diversity of
religious communities. Each has its
own teachings and practices. Tell
students that sometimes religious
obligations and practices impact
the schools. For example, students
niay be absent from school as they
ribserve religious holidays. In this
activity, students will examine the
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religious practices and obligations
of Muslims and their impact on
schools as a case study. To build
background for the activity, stu-
dents should read the article “Mus-
lim Students’ Needs in Public
Schools™ by Charles Haynes on
page 17.

. After discussing the background

information about Islam, divide the
class into groups. Each group is to
serve as a committee appointed by
the superintendent of schools to
recommend a responsc to the sug-
gestions for accommodating the
needs of Muslim students identi-
fied in “Muslim Students’ Reli-
gious Needs" on page 19. Give
groups a week to draft their
responses. Which suggestions can
be accommodated? Which requests
cannot be granted? Responses must
be supported by practical and con-
stitutional argurments. Provide time
for the groups to present their
responses.

Assign a group of students to repre-
sent school administrators. Have
them research the policies of the
school and school district concern-
ing special requests from religious
groups. Assign another group to
represent Muslim parents. Ask
them to formulate ideas that could
accommodate the religious nceds
of their children and arguments to
support the policy of accommoda-
tion. Have the two groups role-play
in class a meeting between the
administrators and the parents in
which the accommodations the
school can make are discussed.
Students should use the informa-
tion acquired in steps 2-4 as a
resource for the role play. After the
role play, have the class discuss
whether administrators were able
to meet most needs and whether
parents understood limitations fac-
ing the school as it trics to meet the
needs of all students.

Ask the class to identify existing
school practices that accommodate

special needs unrelated to religion
(for example, medical excusal and
absentee policies, facilities for
those with physical disabilities).
Discuss the differences. if any.
between these accommodations
and accommodations based on reli-
gious belief. Have the class consid-
er existing school policies and
practices as applied to religion. Do
these policies and practices favor
some religious groups over others,
or are they neutral toward religion
in general?

. If time permits, show a video that

focuses on the challenges and
opportunities presented by plural-
ism in the United States. Help stu-
dents identify the major emphasis
of the film, suggest ways that soci-
ety can show respect for and
accommodate differences, and
identify potential benefits that may
accruc to schools when they
accommodate religious needs. Two
excellent films are Free ro Be? dis-
tributed by the Anti-Defamation

League and Religious Diversiry, a
production of Phoenix Films.

Free to Be? New York City:
Anti-Defamation League, distribu-
tor. Asks the viewer to think about
questions raised by diversity and
conformity in American tife: What
are the values of ethnic and reli-
gious group loyalty and identifica-
tion, and what degree of assimila-
tion is desirable in order to foster a
united nation?

Religious Diversity. New York:

Phoenix Films. Points out that reli-
gious liberty has allowed religions
to flourish in the United States.
Young people from a number of
major faiths describe how they
understand their religious beliefs
and practices.
Conclude the activity by summa-
rizing ways in which schools can
accommodate religious needs.
Then ask students to suggest ways
that they as students can show
respect for the beliefs and tradi-
tions of all students.

VI &

rately for $45.

address shown.

. 2\ To Follow
Qe ./ the Supreme Court

Your need for compreheénsive, accurate,
unbiased, timely information about the Supreme Court is met
in PREVIEW of United Siates Supreme Court Cases. This
award-winning journal from the American Bar Association
covers the Court from oral argument to decision. Preview cov-
ers freedom of speech, voting, environmental and consumer
law, equal protection—and so much more!

Special summer issue digests all decisions for the term. Eight
issues. September to July. ABA member price, $95: nonmem-
ber, $105; organizations, $130. Decisions issue available sepa-

To receive a free sample issue. call (312) 988-5729, FAX (312)
988-5494, or write PREVIEW Circulation Manager Jane
Moisant at PREVIEW of United
States Supreme Court Cases at the

s O

EDUCATION™

Ccage, B 60611-33 14
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Student Handout

Understanding Students’ Religious Liberty Rights

Consider these questions regarding religious expression and practices in schools. You can find
the answers, with discussion, at http://www.freedomforum.org or by contacting The Freedom
Forum First Amendment Center at Vanderbilt University, 1207 18th Avenue, South, Nashville,
TN 37212: (615) 321-9588.

Did the Supreme Court rule against student prayer in public schools?

May students pray together in public schools?

May students offer prayers at graduation ceremonies and baccalaureate services?

[s it constitutional to teach about religion in public school?

May students form religious clubs in public schools?

May students wear religious garb and display religious symbols in public schools?

May students distribute religious literature in public schools?

May students be released for off-campus religious instruction during the school day?

Adapted from A Parent’s Guide 1o Religion in the Public Schools,” Nashville, Tenn.: The Freedom Forum First
Amendment Center at Vanderbili University, (no daite), with permission of the publisher.

VoL,
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Amending the Constitution
Keith A. Pittman

Update on Law-Related Education, 22.1, 1998, pp. 4447, © 1998 American Bar Association.

A Note 1o Teachers: This strategy's
student handouts have been adapted for
classroom use from the article on pages
22-27. See that article for further clar-
ification of the handouts’ content. The
strategy can also be used with the les-
son on page 48.

Objectives

As a result of this lesson, students will

« Consider historical forces that have
shaped the U.S. Constitution via the
amendment process

« Examine the constitutional amend-
ing process, focusing upon why the
amendment process should be
approached with particular deliber-
ation and care

* Discuss the freedoms of expression
guaranteed by the First Amend-
ment (speech, religion, press,
assembly, petition)

* Address whether any recently pro-
posed amendment is appropriate
for consideration as an amendment

» Consider whether any recently pro-
posed amendments could impact
upon rights guaranteed by the First
Amendment

Target Group: Secondary

Time Nee led: 6-8 classes plus time
for researcin

Materials 1Yeeded: Article on pages
22-27, Studvnt Handouts -2, access
to historical research materials

Keith A. Pittman, a former high
school teacher, is now an associate
with Butler, Wooten, Overby, Pear-
son, Fryhofer & Daughtery, a plain-
tiffs’ firm with offices in Atlanta and
Columbus, Georgia.

Procedures

1. Introduce the lesson by establishing
students’ background knowledge of
the Constitution. Focus the discus-
sion on these points:

a. When and how was the Consti-
tution drafted and implemented?

b. What arc the purposes of the
Constitution?

¢. How well has the Constitution
et its purposes?

2. Give each student a copy of the
article “Developing Standards for
Constitutional Change™ and assign
the article for reading, or summa-
rize the article’s main ideas.

3. After classroom discussion of the
article’s main topics, give each stu-
dent a copy of Handout 1. Briefly
discuss the general types of amend-
ments that have been passed.

4. Divide the class into four groups to
cxamine in detail the four periods
of constitutional history reflected
by the amendments (if possible,
create groups so that there is one
student per amendment):

Group 1: Bill of Righis, 1791
(Amendments 1-10)

Group 2: Early Constitutional His-
tory, 1798-1870 (Amendments
11-15)

Group 3: Early Twentieth Century,
1913-33 (Amendments 16~21)
Group 4: Modern Amendments,
1951-92 (Amendments 22-27)
Each group (and/or individual stu-
dent) is to

a. Research the intent of the
amendments and the historical
forces that impacted upon and/or
resulted in the passage of each. (For
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example. the Reconstruction
amendments grew out of the need
for the Constitution to address
issues raised by the Civil War.)

b. Rate the amendments for each
period using selected questions/
standards in Handout 2. Give each
amendment a score of 1 to 8 based
on how many standards it meets.
Ratings should enable analysis of
whether amendments have been
passed that should not have been,
and, if so, why not.

c. Deliver a class presentation on
the findings in (a) and (b).

. At bttp://www.thomas.loc.gov, as
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well as at magazine and newspaper
web sites or in printed materials,
have student groups research con-
stitutional amendment proposals
considered by the 104th and 105th
Congresses. Ask each group to pre-
pare a report on one or more pro-
posed amendments. Groups will
report in detail about the amend-
ments 1o the class, including
whether it seems that the proposals,
if adopted, would affect any of the
five First Amendment freedoms.
(See page 4 for the text of the
amendment and an explanation.
You may wish to copy the informa-
tion for students.} Copies of their
reports should be made available to
the class.

Have student teams pair off to build
and present arguments for and
against any amendments affecting
the First Amendment freedoms,
using the questions/standards, as
appropriate, on Handout 2.
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Student Handout 1

Constitutional Amendments: A Compendium

L. Bill of Rights, 1791 (Amendments 1-10)

Amendment 1 (1791). Prohibits establishment of religion: guaranices freedom of religion,
speech, press, assembly, and petition.
Amendment 2 (1791). Prohibits infringement of the right of the people tc keep and bear arms.
Amendment 3 (1791). Prohibits the quarterins of soldiers in any house during times of peace
without consent of owner or during time of war in manner not prescribed by law.
Amendment 4 (1791). Protects against unreasonable searches and seizures;
requires that warrants be particular and issued only on probable cause supported
by oath or affirmation.
Amendment 5 (1791). Requires presentment to grand jury for infamous crimes; prohibits dou-
ble jeopardy; prohibits compelled self-incrimination; guarantees due process of law;

requires that property be taken only for public use and that owner be justly compensated
when property is taken.

Amendment 6 (1791). Guarantees right to speedy and public trial by imparial jury,
tompulsory process. and counsel in criminal pre scutions.

Amendment 7 (1791). Guarantees right to jury trial in suits at common law when value in coit-
troversy exceeds twenty dollars.

Amendment 8 (1791). Prohibits excessive bail or fines; prohibits cruel and unusual
punishment.
Amendment 9 (1791). Guarantees that unenumerated rights are retained by the people.

Amendment 10 (1791). Reserves to the states or the people rights not delegated by the U.S.
Constitution to the federal government or prohibited to the states by the Constitution.

II. Early Constitutional History, 1798-1870 (Amendments 11-15)

Amendment 11 (1795; proclaimed 1798). Prohibits suits in U.S. courts against a state
by citizens of another state.

Amendment 12 (1804). Provides for scparate electoral college voting for president and
vice-president

Amendment 13 (1865). Prohibits slavery; authorizes congressional enforcement of the
amendment's provisions,

Amendment 14 (1868). Defines U.S. and state citizenship and prohibits state infringement:
requires reduction of representation in Congress when right to vote infringed; prohibits
public officers who participated in rebellion from holding public office; prohibits ques-
tioning of public debt; makes void any debt incurred in aid of rebellion against the United
States: authorizes congressional enforcement of the amendment’s provisions.

Amendment 15 (1870). Prohibits abridgment of the right to vote on account of race;

, authorizes congressional enforcement of the amendment’s provisions.

17
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Student Handout 1 (continued)

III. Early Twentieth Century, 1913-33 (Amendments 16-21)

Amendment 16 (1913). Authorizes income tax.

Amendment 17 (1913). Provides for popular election of senators.

Amendment 18 (1919). Establishes Prohibition: grants to Congress and the states
concurrent power to enforce the amendment’s provisions.

Amendment 19 (1920). Prohibits denial of right to vote on account of sex; authorizes
congressional enforcement of the amendment’s provisions.

Amendment 20 (1933). Provides that presidential term ends on January 20; provides
rules covering situations in which president-elect or vice-president-elect dies
before inauguration.

Amendment 21 (1933). Repeals Prohibition; prohibits importation of intoxicating
liquors into a state in viclation of that state’s laws.

1V. Modern Amendments, 1951-92 (Amendments 22--27)

Amendment 22 (1951). Prohibits president from serving more than two terms.

Amendment 23 (1961). Grants District of Columbia right to vote in presidential elections;
authorizes congressional enforcement of the amendment’s provisions.

Amendment 24 (1964). Prohibits poll taxes for federal elections; authorizes
congressional enforcement of the amendment's provisions.

Amendment 25 (1967). Provides that in case of removal or death of president,
the vice-president shall become president; provides mechanism for filing
vacancies in office of vice-president; provides mechanism for dealing
with presidential disability.

Amendment 26 (1971). Prohibits denying right to vote on account of age to
citizens over eighteen; authorizes congressional enforcement of the
amendment’s provisions.

Amendment 27 (1992). Provides that no law changing compensation for members
of Congress shall take effect until after next House election.

V. Constitutional Amendment Proposals, 104th and 105th Congresses

Go to the web site htip://thomas.loc.gov to research what happened to constitutional amend-
ment proposals in the 104th and 105th Congresses regarding any of these issues: balanced bud-
get, birthright citizenship, campaign finance, flag desecration. line-item veto, religious equality
(school prayer), tax increase, term limits, victims’ rights. Report on your selection, defining it
and explaining its current status.

Adapted from Citizens for the Constitution, " Developing Standards for Constitutional Change,” 1998,
by permission of the publisher.
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Student Handout 2

i

e

VConstitutionaI Amendment Standards

Standard: Constitutional amendments should address matters of more than immediate
concern that are likely to be recognized as of abiding importance by subsequent
generations.

Ask yourself: Does this amendment proposal address an issue that will continue to be
of importance for many, many years?

Standard: Constitutional amendments should not make our system less politically respon-
sive except to the extent necessary to protect individual rights.

Ask yourself: Does this amendment proposai reflect a sensitivity on the part of its framers
to the necessary constitutional balance between the power of the majority and the protec-
tion of the individual?

Standard: Constitutional amendments should be utilized only when there are significant
practical or legal obstacles to the achievement of the same objectives by other means.
Ask yourself: Is there no other, simpler way (for example. through the passage of a law or
executive action) to achieve this amendment proposal’s objectives?

Standard: Constitutional amendments should not be adopted when they would damage the
cohesiveness of constitutional doctrine as a whole.

Ask yourself: Does this amendment proposal seem to be in conflict with important
constitutional principles?

Standard: Constitutional amendments should embody enforceable, and not purely
aspirational, standards.

Ask yourself: Can this amendment proposal be enforced and. if so, how likely is it

to be enforced?

Standard: Proponents of constitutional amendments should attempt to think through

and articulate the consequences of their proposals. including the ways in which the amend-
ments would interact with other constitutional provisions and principles.

Ask vourself: Have the consequences of the amendment proposal been fully explored

in light of the rest of the Constitution?

Standard: Constitutional amendments should be enacted using procedures designed

to ensure full and fair debate. )

Ask yourself: Has Congress exhaustively and fairly deliberated the amendment
proposai?

Standard: Constitutional amendments should have a nonextendable deadline for
ratification by the states so as to ensure that there is a contemporaneous consensus

by Congress and the states that the amendment is des;irabie.

Ask yourself: Has a limit been set on state consideration of the amendment proposal to
aliow against possible changes in congressional and public points of view regarding its
desirability?

Reprinted with additions with permission of Citizens for the Constitution, " Developing Standards for Constitutional Change, "
1998, by permission of the publisher.
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Purtting the “You” in “We the People”

Kathleen S. Roberts and David T. Naylor

Update on Law-Related Education, 22,1, 1998, pp. 48-51. © 1998 American Bar Association.

A Note to Teachers: This strategy is
based on a lesson Kathleen S. Robens
taught to 10th grade U.S. history stu-
dents at Hughes Center High School in
Cincinnati. [t can be used with the arti-
¢le on page 22 and as either a warm-up
or follow-up lesson to the strategy on
page 4.

Background
The Preamble to the Constitution of
the United States holds key elements
to the study of American democracy.
In essence, the Preamble functions as a
mission statement setting forth the
putposes that undergird our systemn of
representative government. By begin-
ning with the phrase, "“We the people
of the United States ...." the Preamble
makes clear that it is “the people” who
give our government its legitimacy.
The notion of who “we the people™
are has changed since the Preamble
was written, however, and the Consti-
tution. as well as some of our Iaw, also
had to change to accommodate groups
whe had to vote in order for our gov-
ernment to be truly representative. The
proups incfuded African Americans,
women. Native Americans, and per-

Kathleen S. Roberts is enrolled in a
posthaccalaureate  certification pro-
gram t the University of Cincinnati
and currenidy imterns at a high school
i the Cincinnati Public Schools.

Oavid T. Nayior iv a professor of edu-
cation ai the University of Cincinnati.

sons ages 18-21, as well as people of
many backgrounds who for various
reasons could not qualify to vote in
their states. “The vote,” Jethro Lieber-
man writes, “is the means by which
the people retain the power they have
delegated to their govemment and by
which strong popular sentiment is
translated into law—subject to impor-
tant constitutional restrictions against
abridging fundamental rights. Without
the vote, representative democracy
collapses™ (The Enduring Constitu-
tion: A Bicentennial Perspective, West
1987. p. 159).

In 1788, the franchise was limited
mostly to white propertied males. This
lesson allows students to recognize
and deepen their understanding not
only of how the “we™ in the Preamble
came to have a much more inclusive
meaning, but how the enfranchisement
process was carried across scveral
generations in a well-deliberated” and
highly effective way that did not need
to be, and was not, limited to constitu-
tional amendment alone. Beginning
with a short mission statement-build-
ing activity, the lesson next has stu-
dents clarify the reasons for govern-
ment stated in the Preamble. Then, in
jigsaw format, students share how spe-
cific groups gained the right to vote,
plotting key events on a time line. The
fesson concludes by having students
consider additional possibilities for
extending the right to vote to other
groups.

o0
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Sce the article on page 22.

Objectives

As a result of this lesson, students will

» Define what a mission statement is

» Explain how the Preamble func-
tions as a mission statement for our
system of government

+ Explain in their own words the
meanings of key phrases in the
Preamble

» Name at least four groups that have
gained the right to vote since the
adoption of the Constitution in
1788

* Identify at least two ways those
changes occurred

* Place in correct chronological order
milestone events that expanded the
right to vote

* Decide whether the right to vote
should be extended to any other
groups

Target Groups: Secondary students
in U.S. history or American govemn-
ment classes. Also, with some adapta-
tions, middle school students.

Time Needed: 2-3 classes

Materials Needed: Transparency (or
copies) of the Preamble, teacher-
prepared time line, Student Handout,
scenes (from textbook or other source)
depicting the signing of the Constitu-
tion and the Declaration of Indepen-
dence, article “Developing Standards
for Constitutional Change™ pp. 22-27
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Procedures

1. Before class begins, prepare a time
line large enough to be easily seen
by all students. Using equidistant
segments, divide the time line into
decades or 20-year blocks of time,
Put 1780 at the ieft end of the time
line and 2000 at the right end, with
appropriate time markings above
each time segment. Display the
time line at the front of the room.

2. As students enter the room, display
on the chalkboard or an overhead
transparency three ideas for clubs
students could form (e.g., “*School
Spirit Club." “Protect the Environ-
ment Club,” “Computer Games
Club™.

3. Divide the class into five groups.
Explain that the groups of students
are to pretend that they are going
to form one of these clubs. They
will need to describe, in wriung,
what the purpose of their chosen
club will be. Give them approxi-
mately five to seven minutes for
this task.

4. Encourage students to share what
they have written. Relate this to
the concept of a mission statement.
Then indicate you are going to
introduce them to another mission
statement, one written over 200
years ago. Display the Preamble
on an overhead transparency.
Have students compare it to what
they have written.

5. Clarify the meaning of the first
two phrases in the Preamble (“We
the people” and “in order to form a
more perfect union”). Then assign
each group one of five phrases and
ask the groups to explain what the
phrase means in their own words
and to identify at least one exam-
ple of how our government does
this. The plirases are (1) “establish
justice,” (2) “ensure domestic tran-
quility,” (3) “provide for the com-
mon defense,” (4) “promote the
general welfare.” and (5) “secure
the blessings of liberty to our-
selves and our posterity.” Set a

time limit for group deliberations.
Provide access to dictionaries for
difficult words.

. Debrief in a large group setting,

calling on each group to explain
the meaning of the phrase assigned
and the example(s) identified.
Clarify and record cach group's
rcsponses.

. Call attention again to the nhrase,

“We the people of the United
States.” Refer students to pictures
in their textbook (or other source)
depicting the signing of the Decla-
ration of Independence and the
Constitution. Ask students o
describe what they see, especially
the characteristics of the people
(e.g.. males, white. well dressed).
Point out that when the Constitu-
tion was ratified in 1788, the right
to vote was very limited. In most
instances. “We the people”
referred (o propertied white males.
But the situation is different today.
Indicate that the next part of this
lesson will focus on how other
groups got the right to vote.

. As a reading assignment, provide

each student with a copy of the
article “Developing Standards for
Constitutional Change™ on pages
22-27. In a classroom discussion
later, emphasize the meaning and
purpose of each standard listed.
Explain that the successful enfran-
chisement to date of many Ameri-
cans will be discussed within the
framework of how well the
process has conformed with these
standards. -

. Give students a copy of the Stu-

dent Handout. Assign each student
one of the five reading selec-
tions—A. B, C, D. or E. Explain
that each reading reveals how the
right to vote was expanded for a
particular group of people, thus
expanding the meaning of “We the
people.” Provide time for students
to read the directions at the top of
the handout and their selection
individually. Then tell them they

ol

10.

11.

12.

will be meeting again in small
groups in which they will (1) clar-
ify what they have read. (2) sum-
marize in no more than f{ive words
how voting rights increased, (3)
identify the method or pracess
used for this, and (4) list the stan-
dards with which the method or
process complied.

As a group finishes, have a mem-
ber come to the front of the room,
write at the appropriate place on
the time line the summary words
(no more than five) based on the
group’s reading selection, and pass
out the final list of standards
decided upon by the group.
Extend the discussion by having
students consider other groups that
currently lack the right to vote, For
example, a 1997 statewide issue in
Maine asked voters to consider
extending the right to vote to some
groups of mentally ill persons. In
many states, teenagers can drive
but not vote. Resident aliens can-
not vote, no matter how long they
have lived in this country.
Conclude by having students write
a positioni paper indicating why
they feel one of the groups dis-
cussed in this segment should or
should not have the right to vote,
and how the question should be
deliberated and finally answered.

Answers for Page 57
Assembly, Speech
Petition

Press

Speech

Speech

Religion. Assembly

I S e
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Student Handout

Tracing the Growth of Voting Rights

Reading Selection A

The Civil War (1861-1865) helped African Americans gain important rights. On
January 1, 1863, President Lincoln issued the Emancipation Proclamation, It
declared that “‘all persons held as slaves within any state ... in rebellion against the
United States, shall be ... forever free.” This action helped change the war to a cru-
sade against slavery. Following ihe Civil War, three amendments were added to
the U.S. Cons:itution, The Thirteenth Amendment, ratified in 1865, made slavery
illegal throughout the United States. The Fourteenth Amendment, ratified in
1868, made former slaves citizens of both the United States and the state in which
they lived and guaranteed to all persons “the equal protection of the laws.” The
Fifteenth Amendment. ratified in 1870, provided that no citizen may be denied the
right to vote on account of race.

Reading Selection 3

Throughout the 1800s and early 1900s, women struggled to obtain the right to
vote. At that time, many people believed the primary role of women was to main-
tain the home and family, They felt women should not vote or become involved
in politics. To do so, they argued, would cause women to ignore their duties in the
home and to be corrupted by the evils of society. Despite strong opposition, wom-
en’s organizations fought for and won the right to vote in various states. Prior to
1920, women had secured full or partial voting rights in most but not all states.
Twenty states stiil denied women the right to vote. That situation changed when
the Nineteenth Amendment was ratified in 1920. It provides that “The right of cit-
izens ... 1o vote shall not be denied or abridged ... on account of sex.” Since then,
women have become an increasingly important force in American politics.

Reading Selection C

As originally written, the U.S. Constitution does not specify a required age to
vote. This decision was left to the states, Prior to 1971, most states required per-
sons to be at least 21 years of age to vote. The Vietnam War (1957-1975) helped
change that situation. Eighteen-year-olds were drafted, and thousands of Ameri-
cans under the age of 21 died in that conflict. Many Americans argued that if 18-
year-olds were old enough to fight and die for their country, they should also be
able to have a say in how it is govemned. Supporters of lowering the voting age
gave other reasons as well. They pointed out, for example, that 18-year-olds could

When the United States Constilution was adopted in {788, the meaning of the phrase “"We the Peopla”
was different than it is today. In most of the states, only white aduii males over 21 years of age who
owned property could vote. Over the years, that situation has changed. These readings reveal how vot-
ing rights have been enlarged for particular groups of voters. After reading your assigned selertion,
identify the group, the time period, and the main way voting rights expanded. In no more thas five
words, summarize how voting rights increased for this group. Be prepared to write this information on
the time line at the front of the room.

i
l 50 UPDATE ON LAW-.RELATED EDUCATION/First Amendment

02

VOL. 22 NO. |




Student Handeot {continued)

raise families, hold jobs, be taxed. and be ¢ried in adult courts. The Twenty-sixth
Amendment, ratified in 1971, lowered the voting age to 18. Since then, all cit-
zens who are at least 18 years of age are eligible (o vote in all federal and state
elections.

Heading Seiection D

Constitutionally, Native Americans sce considered to be separate nations, with
distinct political rights. But in practice they have iong been treated as outsiders in
their native land. European settiers frequently regarded Native Americans as a
nuisance and an obstacle to white migration and settlement. They forced Native
Americans to sign treaties giving up rights to their lands and relocate on special-
ly designated reservations, Until the 1900s, most Native Americans were not con-
sidered to be American citizens. That situation changed after World War 1. In
1924, Congress passed the Snyder Act, which made all Native Americans citizens
and gave them the right to vote.

Reading Selection E

The Fifteenth Amendment, ratified in 1870, provided that no citizen could be
denied the vote on account of race in any state or federal election. Yet states used
a varicty of other means to prevent African Americans from voting. They set
requirements for voting that appeared to apply to all people but, in reality, did not.
For example, some states required all voters to pay a poll tax (a special tax to
vote) and to pass a lit¢ -acy test (to demonstrate knowledge of the Constitution).
In passing Lhese laws, tuey also adopted a ““grandfather clause.” Any man whose
father or grandfather had becen eligible to vote prior to January |, 1867, did not
have to pay the tax or pass the test. Since African Americans were not eligible to
vote at that time, this meant that they, but not most white citizens, were required
to pay the tax and pass the test. In addition to legal restrictions, terrorist groups
such as the Ku Klux Klan used threats and violence to intimidate African Amer-
icans and keep them from voting.

Dramatic changes occurred during the Civil Rights Movement of the 1950s
and 1960s. In 1964, the Twenty-fourth Amendment abolished the poll tax in al)
federal elections. Two years later, the U.S. Supreme Court held that poll taxes
could not be used in state elections either because they discriminated against the
poor. In 1965, Congress passed the Voting Rights Act. It gave the federal gov-
emment wide powers to oversee elections in states that had a record of discrimi-
nating against voters. This law did much to eliminate voting abuses. African-
American voter registration increased dramatically. In 1975, Congress banned the
use of literacy tests for all elections.

L 93
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Should Public Sciiool Prayer Be Allowed?

Update on Law-Related Education, 22.1, 1998, pp. 52-55. © 1998 American Bar Association.

A Note to Teachiers: This tomwm 1s a student-orgamzed role play that
will extend student thought on the growmy controversy about whether
praver should be allowed in public schools. Students will be usked (o
mcorporite mformation provided i the Updare articles with independent
research to form opintons about this controversy.,

Students are responsible for the forum. Your role is o provide copies
of materials and serve as o consultant. Roles have been developed to bring
out diverse perspectives and tllustrate the complexity of this issue. You
might want to select relevant readings and use teaching strategies that wifl
sive students the hackhground needed to parncipate in the forunm. Articles
about this 1 .ge can be tound in recent newspapers and magazines.

The forum should take trom tw o to tive class periods, depending on the
nuimber of roles and the amaount of discussion, and whether or not the class
chooses to invite guest speakers. Independent research will elevate the
quality of student presentations and overall scholarship. You or your stu-
dents may elect 1o use all the sample roles provided. or you may revise or

ERERAR

replace them. Make sure that the roles represent diverse philosophical

v ICwpoLits.

To the Student

This forum will give you an opportu-
nity to take responsibility for your
own learning. It is similar to a panel
discussion in which people come
together to debate issues. The activity
will help you explore other people’s
views on the complex controversy of
whether prayer should be allowed in
public schools.

Freedom of religion is the right of
persons to believe in and practice
whatever faith they choose: it is also
the right to have no religious belief’s at
all. These rights are found in the First
Amendment of the U.S. Constitution.
Various court rulings have interpreted
this amendment clause to mean that
the government, which includes agen-

cies such as schools, may not promote
or give special treatment to any reli-
gion. For cxample, the courts have
struck down different school prayer
programs, as well as programs that
teach the Bible.

In the last decade, there have been
signs that the Supreme Court may be
rethinking its stand on whether teach-
ing about religion in public schools is
constitutional. and various decisions
have supported the religious liberty
rights of students wanting, for exam-
ple, to hold meetings of religious clubs
on school grounds. The result has been
considerable confusion about just
what students’ religious rights might
be at school. Is religious freedom
denied when students are not permit-
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ted to have a graduation invocation
and benediction? Is the freedom to
have no religion violated if nonbeliev-
ers have to listen?

Here are some questions you might

consider during the discussion:

* What exactly does the First
Amendment say regarding freedom
of religion?

» To what extent should the behets of
the nation’s founders influence
today’s interpretations of religious
freedom?

* Why might public attitudes tend
toward supporting prayer in public
schools?

» Should public attitudes influcnce
courts’ interpretations about free-
dom of religion?

«  What arc the sublle inconsistencies
in the facts you learn during the
forum? For example, (1) the Amer-
ican public overwhelmingly sup-
ports freedom of religion, even for
the most extreme groups. and (2)
four-fifths of Americans would
allow prayers at graduation, and
almost two-thirds believe teachers
should be allowed to lead prayers at
schoal.

How to Conduct the Forum

1. The class selects 10 students to
serve on the panel.

2. All students complete the forum
ballot and submit it to the pancl.

3. Students form groups to develop
or adapt forum character roles.

4. Students identify community
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members to invite to participate
in the forum. Community mem-
bers may represent themselves.
serve as coaches for the panelists.
or play one of the roles. Include
your teacher in making plans to
invite guest speakers.

5. The panel selects a facilitator and
clerk from among student volun-
teers. The facilitator coordinates
speakers and maintains order if
necessary. The clerk records key
ideas expressed.

6. The panel conducts 12e forum.

7. All students should once again

complete the forum ballot. Then

the panel should review, com-
pare. summarize, and report the
results to the class.

Students discuss how the forum

presentation might have affected

their opinions.

Getting Ready

To prepare for this forum. read all the
articles in this Update edition that
have to do with freedom of religion,
and review materials available through
resources such as those listed on page
58. Contact professionals who can
help you prepare for the forum or who
might agree to participate: for exam-
ple, your school principal, school
lawyer, and counseiors; clergy mem-
bers; professors specializing in First
Amendment issues; local representa-
tives of organizations such as the
American Civil Liberties Union
(ACLU); and local lawyers, judges,
and other legal professionals.

Background

In societies with official state reli-
gions, school can be much different
than in societies where church and
state are separated by law. Such is the
case when comparing colonial Ameri-
ca to the United States today. During
colonial times, church officials per-
formed many of the roles that our
schools play. Ministers often held
classes in their homes for students
who could afford a fec. Those who
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couldn’t were taught at home. Lessons
in religious beliefs and obedience
were common for all young people.

Even though American colonists
were deeply religious and came here
for religious freedom, they were often
intolerant of other groups and would
iipose penalties on those who did not
follow a ceclony’'s official religion.
Roman Catholics and Jews could not
vote in most colonies. To be a citizen
in Georgia, a colonist had to belong to
the Anglican Church. Thomas Jeffer-
son, James Madison. and most of the
founders favored separation of church
and state, and this was guaranteed by
the Constitution’s First Amendment.

Eventually. the nation’s education-
al efforts evolved into a public system
that more and more « liminated refer-
ence to religious subjects as well as
religious rites such as prayer. Yet
church and state aren't entirely sepa-
rated in America, starting with our
nation’s motto: In God We Trust.
With public opinion and the courts
recently seeming to become more tol-
erant of certain religious activities in
public schools, tiiis forum will explore
contemporary opinions about how far,
and in what manner, prayer might be
protected there. The opinions are
largely taken from the arguments of
Justices Kennedy, Scalia, Blackmun,
and Souter in Lee v. Weisman, 505
U.S. 577 (1992).

Introduction

Roles The following people have
agreed to discuss their views and posi-
tions in a panel discussion. They rep-
resent the interests of various individ-
uals who are involved in debate about
school prayer. Students playing the
roles should have five minutes to pre-
sent their positions and to answer
questions from the audience. Students
in the audience may play the role of
reporters covering the discussion and
residents of the community. When
questioned by the audience, the stu-
dents should answer in a manner con-
- sistent with their roles.

Role 1: Ahmed Beloian Hi! I'm Ajay
Beloian. a senior at this hign school,
and I don’t see why it is unconstitu-
tional to allow prayers both in the
classroom and at school activities, as
long as participation is voluntary and
the prayers are nonscctarian. Everyone
can join in if no one faith is sponsored,
and students who for some other rea-
son don't want to pray can just quietly
wait for the prayer to finish. I've never
met anyone offended by prayer. have
you? In my grandparents’ day, mom-
ing prayer came from the Book of
Psalms, and they don’t remember a
single complaint either. It's not as if
any school would prepare a book of its
own prayers for everyday use, and any
clergy composing a special prayer for
a school function will be a profession-
al who knows what’s right for a non-
denominational setting. To cover any
objections, all that is needed is an
announcement prior to the pravers
saying that, while everyone is asked to
rise during the prayer, no one has to
join in, and just because they’ve stood
up doesn’t mean anyone will assume
that they have joined in.

Role 2: Ira Ellis My name is Ira Ellis,
and I have some real problems with
the idea of having any religious obser-
vance whatever at the public school.
even though, as a rabbt, ['m very inter-
ested in the spiritual development of
the students in this community. Look
at it this way. Are school administra-
tors in any position to choose who
should lead prayers at school and what
the content of those prayers should be?
And yet, this is what we, in fact, force
them to do when we ask for prayer in
the classroom or at school events.
School administrators are employees
of our local government. An important
First Amendment principle is that it is
not the part of government to arrange
for or to compose prayers for anyone.
Nothing could be clearer. Instead,
what I’'m hearing is that, in order to
avoid establishing religion in the
schools, but to make sure religion

<
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takes place there in the form of prayer,
at its own discretion the government
may establish a nonsectarian civic reli-
gion of its own choosing. This argu-
mem defies logic and the First
Amendment,

Role 3: Sanford Cole My name is
Sanford Cole., and I'm a counselor
working in the inner-city schools as
part of the Building Better Youth pro-
gram. I'm for prayer. and history
backs me up. There's a precedent for
nonsectarian prayer in many govern-
ment ceremonies and actions in our
country. The Declaration of Indepen-
dence appeals to “the Supreme Judge
w1 the World” and vows reliance on
“the protection of divine providence.”
We've had prayer at presidential inau-
gurations and at congressional and
Supreme Court opening sessions since
George Washington, the First Con-
gress, and John Marshall. We need to
interpret the establishment clause in
ways that do not invalidate long-stand-
ing traditions of our nation and com-
promise the classroom as a environ-
ment for developing high moral val-
ues. To deprive our schools of the uni-
fying mechanism of public prayer to
spare nonbelievers what is a minimal
inconvenience of standing or sitting in
respectful nonparticipation is sense-
less. If there is a person whose reli-
gious faith and values have been com-
promised by waiting through a prayer.
then how strong could thut faith and
those values be?

Role 4: Frances Lara I'm Frances
Lara, 2 psychology professor at a near-
by state universiiy. It simply isn’t true
that people cannot be coerced by being
forced to passively sit by while
prayers are spoken. School sponsor-
ship and supervision of prayer place
public as well as peer pressure to par-
ticipate, and this may violate what a
student believes, constituting pressure.
Even thous' that pressure may be
indirect, it sdll has a coercive effect
because peers and teachers are pre-
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sent, and, at times, the prayers repre-
sent long-held community beliefs and
traditions that government, under the
First Amendment, may not require
attendees to conform to in any man-
ner. What's more, the First Amend-
ment obligates government to guard
and respect the diversity of religious
beliefs and to respect the lack of belief
too, which it cannot do if it sanctions
prayer prepared by anyone of any
denomination for use in the school.
The question doesn’t turn on how like-
ly it is that someone’s beliefs will be
compromised because government
may not compromise them at all; it
turns, instead, on what is allowable
governmental activity. and sponsoring
prayer simply is not.

Role 5: Angelica Thomas I'm
Angelica Thornas, and my six children
attend the public schools of this com-
munity. To me, prayer is just like free
speech—Americans have always had
that right, and they should be able to
pray at school if they want. Besides,
we are used to hearing the views of all
sorts of people—we're taught right in
school that it’s good for us. If all stu-
dents—believers, agnostics, and athe-
ists alike—are expected to tolerate
information and ideas their families
don't agree with in their textbooks and
other media, which teachers are
allowed to use for instruction, then
why can’t they be expected to tolerate
prayer? I'm very concerned about how
our community is going to fight the
unsolicited electronic filth that is com-
ing into our homes. One of our great-
est tools is our school system, which
can help frame students’ activities in a
devotion to the high ethical principles
ihat all religions have in common.
What is morc likely to harm these
kids—pomography on the Internet,
videos about drug abuse and venereal
disease, photos of the mangled war
dead in Europe and Africa, or prayer?
End of story.

Amendment

Rale 6: Gertrudis Cruz My name is
Gertrudis Cruz. As a debate teacher,
I'm deeply disturbed by some of the
faulty reasoning being used here. The
First Amendment protects our free-
dorns of speech and religion different-
ly. Freedom of speech is protected by
allowing its fullest expression and
government participation. Religion is
protected by disallowing any govern-
ment intervention. And to say that stu-
dents have a choice of whether to pray
in school or attend school functions
with prayer is preposterous. What
affords government the power to
deprive them, without just cause, of
the opportunity to participate in any
school activity? What if the govem-
ment does have precedents of religious
ceremonies and actions? It also has
precedents of institutionalized slavery
and disenfranchisement of women,
African Americans, and Native Amer-
icans. Might we ever consider repeat-
ing these mistakes because they hap-
pened before? A precedent doesn’t
necessarily have the compeiling force
of a good argument based in sound
logic.
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Forum Bailot
Should Prayer Be Allowed in Public Schools?

Circle t.he chm.ce that best answers how you feel about the issue of strongly strongly
prayer in public schools. agree disagree
1. Religious freedom is impossible unless government guards and
respects individuals’ religious beliefs. 1 2 3 4 5
2. Starting each school-day morning with a prayer is consistent with the
religion clauses of the First Amendment, so long as the prayer is non-
sectarian and no one is forced to say it. 1 2 3 4 5
3. School prayer should be allowed only if an ecumenical council of local
clergy works with parents to develop a program acceptable to all
denominations as well as to nonbelievers. 1 2 3 4 5
4. 1f school prayer is banned as offensive and/or coercive with respect to
some students’ beliefs, then all ideas and materials, in any mediurmn,
that offend any student’s beliefs should be banned, including scientific
theories that contradict the Bible, graphically violent images, nude art,
music, and dance. 1 2 3 4 5
5. Students feel peer pressure to participate in school prayer both in the
classroom and at school events, so their beliefs can be coerced if they

are forced to do so. 1 ? 3 4 §
6. If students’ beliefs prohibit them from attending school events at which
prayer is spoken, it is fair to expect them not to attend those events. 1 2 3 4 5

7. Having nonsectarian invocations and benedictions only at school
events is consistent with the religion clauses of the First Amendment,

so long as professional clergy prepare and present those prayers. 1 ? 3 § ]
8. It is unconstitutional for school officials or their agents to preserve or

transmit religious beliefs in any school setting at any time. 1 2 3 4 5
9. The Constitution should be amended to give prayer the same kind of

protection as free speech. ! 2 3 4 5

10. Prayer should be abolished at all governmental functions, including
presidential inaugurations and openings of congressional and Supreme
Court sessions. 1 2 3 i §

Write a short answer. How do you interpret what the First Amendment says about freedom of religion?
What is the govemment's role in religion?

{ o7
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eaching Strategy

Using the First Amendment Freedoms Poster

Updare on Law-Related Education, 22.1, 1998, pp. 56-57. © 1998 American Bar Association.

Background

In a sense. the five freedoms protected
in the First Amendment of the Consti-
tution—ireedom of speech. press, reli-
gion, assembly, and petition—are the
heart of American democracy. Yet
many people do not understand how
important these constitutional frce-
doms are to the American way of life.
The greatest threat to a democratic
society is to let the government or the
majority dictate what people are
allowed to believe, think, or say.
Throughout this lesson on the First
Amendment, encourage students to
think about what their lives. both now
and in the future, would be like with-
out the First Amendment freedoms.

Objectives

* To paraphrase the content of the
First Amendment

« To identify and explain the five
freedoms included in the TFirst
Amendment

* To recognize how the provisions of
the First Amendme: have been
challenged throughout American
history and are still being chal-
lenged today

Materials: poster “First Amendment
Freedoms.” Student Handout

Definitions

Freedom of speech—the right to speak
one's mind, whether privately or pub-
licly, without fear of government
restriction or retribution

Freedom of the press—the riglht to
report on govemnment actions and
events without fear of official censor-
ship or retribution

Freedom of religion—the right to
believe or not to believe and to prac-
tice one's faith without government
interference

Freedom of assemblv—the right of
people to act in groups

Freedom of petition—the right of peo-
ple to hold the government account-
able for its actions

Procedures

1. Display the poster and have a stu-
dent volunteer read the title. Ex-
plain that the freedoms of speech,
press, religion, assembly, and peti-
tion are protected by the First
Amendment of the Bill of Rights in
the Constitution. Read aloud the
First Amendment. (A copy of the
text can be found on page 4.)

2. Have a student volunteer read the
five freedoms listed on the poster—
speech. press. religion, assembly,
petition. Ask students what they
think each of these freedoms
means. You may wish to have them
write their answers and then add to
those answers during the class dis-
cussion. Have them keep their
answers for future reference.

3. Have students study the poster and
identify the objects used to symbol-
ize First Amendment freedoms.
Ask them how the objects are relat-
ed to these freedoms.

4. Encourage students to offer any
cxamples they are familiar with that
demonstrate challenges to the free-
doms oi the First Amendment {for
example, attempts to censor the
Internet. book banrings in school
or public libraries, opposition to Ku
Klux Klan rallies). Ask students

56 UPDATE ON LAW.RELATED EDUCATION/First Amendment

The “First Amendment Freedoms™
poster identifies the five freedoms
that comprise the First Amend-
ment of the Constitution—speech,
press. religion. assembly, and peti-
tion. Use the poster as a teaching
tool to introduce and reinforce the
First Amendment and how it pro-
tects freedom of expression. Also.
see "First Amendment Reflec-
tions™ on page 6.

which of the five freedoms applies
to each of the examples. More than
one freedom may apply to each.
(Internet—freedom of speech, free-
dom of the press; book bannings—
freedom of speech: rallies—ifree-
dom of assembly, freedom of
speech)

. Distribute copies of the Student

Handout. Read through the scenar-
ios with students. Then ask them to
identify which of the First Amend-
ment freedoms might apply in each
situation. Point out that more than
one freedom might apply. You may
wish to have students work in pairs
or small groups. Explain that they
must be able to explain why they
chose the freedom(s) they did.
When finished, discuss as a class
the scenarios and students’ choices
and reasoning. (Possible answers
appear on page 49.)

. At the conclusion of the lesson,

suggest that students summarize
their thoughts by writing a para-
graph explaining why they think
First Amendment frecedoms are or
are not important.
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Student Handout

First Amendment Freedoms in Action

Read each scenario. Circle the First Amendment freedoms—speech, press, religion. assembly,
petition—that you think apply to the situation. One or more freedoms may apply. Then explain
why you chose the freedom(s) you did.

. To protest a local developer’s plars to build a shopping mall, a community group orga-
nizes a demonstration at the town hall.

Speech Press Religion Assembly Petition

. A person who is concerned about harassment by the Internal Revenue Service requests
access to that agency’s records,

Speech Press Religion Assembly Petition

. During a murder trial, the court issues a subpoena allowing police to search the office of
a newspaper reporter who interviewed the defendant in the case.
Speech Press Religion Assembly Petition

. An artist paints a wall mural that shows. among other things, the founders of the nation
in the nude.

Speech Press Religion Assembly Petition

. A group of people concerned about the sexual and violent content of television programs
wants the government to regulate the content of television programs.
Speech Press Religion =~  Assembly Petition

. Muslim students who have formed an after-school group want to use a classroom in their
school for their weekly meetings.
Speech Press Religion Assembly Petition

09
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Multimedia Resources on the First Amendment

Paula 4. Nessel

Update on Law-Related Education, 22.1. 1998, pp. 5§-61. © 1998 American Bar Association.

Baoks

Exploring the Constitution: Freedom of Speech, Press, and
Assemblv by Darien McWhirter

Part of a series for young adults, this book reviews the nine-
teenth-century discussion of the right to free speech as
background 1o twentieth-century Supreme Courn decisions.
It proceeds to explore modem interpretations and applica-
tions of freedom of speech. press. and assembly: discusses
and provides excerpts from significant Supreme Court deci-
sions: and raises questions for discussion. Includes a glos-
sary, bibliography, and fuil text of the Constitution. (1994)
$29.95. Contact Oryx Press. 800/279-6799.

Exploring the Constitution: The Separation of Church and
State by Darien McWhirter

Part of a series for young adults, this book explains the evo-
lution of the concept of the separation of church and state,
explores the interpretations and applications of the law, dis-
cusses and provides excerpts from significant Supreme
Court decisions, and raises questions for discussion.
Includes a glossary. bibliography. and full text of the Con-
stitution and “*A Bill for Establishing Religious Freedom in
Virginia.” (1994) $34.50. Contact Oryx Press. 800/279-
6799.

The First Amendmeni: Freedom of Speech, Religion, and
the Press by Leah Fansh

Intended for ages 11 and up, this book examines the histor-
ical background of the First Amendment and the meaning
of each of its parts. Addresses current controversies and
cases relevant to the First Amendment and provides full
text of the Constitution and Bill of Rights and a glossary
and bibliography. (1998) $18.95. Contact Ei...ow Publish-
ers, Inc., 44 Fadem Rd.. Box 699, Springfield, NJ 07081,
973/379-8890.

Freedom, Faimess & Equality

Freedom of expression and religion are among the rights
explained through easily understocd background research
about constitutional case law. Intended for both teachers

Paula A. Nessel is program manager for school programs
in the ABA Division for Public Education in Chicago.
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and lawyers acting as resources in the classroom, this book
uses case summaries and text to discuss historically signif-
icant information and recent Supreme Court decisions.
{1994) $12.00. Contact Phi Alpha Delta Public Service
Center, P.O. Box 3217, Granada Hills, CA 91394-0217,
318/368-8103., E-mail: padpscla@aol.com.

Booklets/Pamphlets

American Civil Liberties Union (ACLU) has a variety of
“briefing papers” suitable for high school and above and
“briefers™ aimed at high school students. Topics include
“Church and State,”” “Hate Speech on Campus,” “Your
Right to Express Yourself Freely,” and “Your Right to
Religious Liberty.” Call 800/775-ACLU or find them free
on the World Wide Web at www.aclu.org.

The First Amendment.: The Amendment That Keeps Us Free
An eight-page booklet explaining each of the freedoms
itemized in the amendment. (publication #93-F(03) Free.
Contact The Freedom Forum First Amendment Center at
Vanderbilt University, 1207 18th Avenue South, Nashville,
TN 37212, 615/321-9588.

A Parent’s Guide 1o Religion in the Public Schools

Uses questions and answers to help parents understand the
religious liberty rights of students and the appropriate role
of religion in the public school curriculum. Free, in limited
quantities. Contact The Freedom Forum First Amendment
Center at' Vanderbilt University, 1267 18th Avenue South,
Nashville, TN 37212, 615/321-9588.

Religious Freedom: Belief, Practice, and the Public
Interest

Part of the Public Issues series. this booklet (order no. 358-
6) and its Teacher's Guide (order no. 359-4) are intended to
help students analyze and discuss the dilemmas related to
the issue of religious freedom. Beginning with a definition
of religion, the bocklet then describes the historical back-
ground of religious freedom and reviews significant rele-
vant Supreme Court cases. (1991) $3.00 student; $2.00
teacher. Contact Social Science Education Consortium,
5541 Central #205, P.O. Box 21270, Boulder, CO 80308-
4270, 303/492-8154.
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Teaching About Freedom: A Teacher's Guide to the First
Amendment

A 23-page booklet with teaching ideas, discussion ques-
tions, and classroom handouts. (publication #94-W28)
Free. Contact The Freedom Forum, 800/830-3733.

Curriculums/Lessons

Advertising and Free Speech

Students balance a corporation’s right to free speech versus
the state’s right to regulate commercial speech.
(#30110C9) $5.95. Contact Constitutional Rights Founda-
tion, 800/488-4CRF.

Constitutional Rights of Juveniles and Students: Lessons
on Sixteen Supreme Court Cases

Introduces students to landmark cases on religion and the
establishment clause, freedom of expression, duc process,
and other rights of the accused and equal protections of the
laws. (1994) $10.00. Contact ERIC Clearinghouse for
Social Studies/Social Science Education. 800/266-3815.

Education for Freedom

Lessons on the First Amendment by the First Amendment
Congress for both elementary (K—6) and secondary (6~12)
levels. The newest version includes lessons on cyberspace
and the separation of church and state. Contact The Free-
dom Forum First Amendment Center at Vanderbilt Univer-
sity, 1207 18th Avenue South, Nashville, TN 37212,
615/321-9588.

The First Amendment: America’s Blueprint for Tolerance
Uses historical and modern examples to explore the First
Amendment and three of its most important rights—free-
dom of religion, of speech, and of the press. (1995)
#B1551-95 student text $7.95; #B1554-95 teacher’s
resource $14.95. Contact Close Up Foundation, 800/765-
3131.

Freedom of Expression in Special Places

Explains that schools, military bases, and prisons are places
where the First Amendment presents special problems and
analyzes how the First Amendment applies to school news-
papers, using Hazelwood v. Kuhlmeier in the discussion.
Contact Margaret Fisher, Office of Administrator rur
Courts, 1206 Quince St., Olympia, WA 98504-1170 or
download from Web site: www.wa.gov/courts/educate/
home.htm

From the School Newsroom to the Courtroom

Contains a series of interactive lessons on the First Amend-
ment’s protection of free expression, taking an in-depth
view of the landmark 1987 Supreme Court decision of
Hazelwood v. Kuhlmeier, in which three high school
seniors took their principal to court over censorship of the
school newspaper. (1989) $7.95. (#50030C9) Contact Con-
stitutional Rights Foundation, 800/488-4CRF.

3ESTCOPY AVAILABLE
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Lesson Plan of the Month—

» “Is There Room for the Menorah, a Nativity Scene, and
Other Religious Symbols in the Classroom?” Series V.
No. 4 (1996)

» “Newly Free to Hate” Series I, No. 4 (1992)

» “To Pray or Not to Pray” Series I, Nc. 2 (1994)

« *A Religion? Or a Cult? What’s the Difference? And
What Rights Do Religious Cults Have?" Series V, No. 8
(1997)

* “Rock & Roll and Freedom of Speech” Series I, No. 3
(1992)

» “TV, or Not TV: Cameras in the Court” Series [V, No.
4 (1995)

Each classroom activity is accompanicd by issues for dis-

cussion, additional activities, relevant law, and key con-

cepts and vocabulary. $3.00 each. Contact Phi Alpha Delta

PSC, P.O. Box 3217, Granada Hills, CA 91394-0217,

818/368-8103, E-mail: padpscla@aol.com

Religion in the Schools

Identifies the requirements of the Equal Access Act and the
tension between the First Amendment’s free exercise
clause and establishment clause and then uses role play to
address the difficulties faced by administrators in deciding
whether or not to permit noncurriculum-related groups to
meet on campus. Contact Margaret Fisher, Office of
Administrator for Courts, 1206 Quince St., Olympia, WA
98504-1170 or download from Web site: www.wa.gov/
courts/educate/home.htm

A Teacher's Guide to the Bill of Rights Poster Series

A collection of lessons for elementary, middle, and high
school students to learn about Bill of Rights concepts por-
trayed in a series of posters (see posters below). [The
lessons can be used independent of the posters.] The First
Amendment topics addressed are freedom of religion, free-
dom of speech. and the right to assemble. (1991) PC#497-
0029. $5.00. Contact American Bar Association, 800/285-
2221.

Tolerance for Diversitv of Beliefs: A Secondary Curricu-
lum Unit

Explorés issues associated with freedom of belief and
expression. Addresses freedom of speech and minority
rights through case studies, role playing, simulations, and
mock interviews. (1993) Order no. 374-8. $17.95. Contact
Social Science Education Consortium, 5541 Central #205,
P.O. Box 21270, Boulder, CO 80308-4270, 303/492-8154.

Mock Trials _

Hudson v. The Washington Post

The issue is whether the best interests of a child and a
father’s right to custody outweigh a reporter’s and newspa-
per’s right to 1naintain the confidentiality of their sources.
(PC#317-0120) $4.00. Contact American Bar Association,
800/285-2221.
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Jefferson and Paine v. Liberry High School

At issue—does a school-sponsored newspaper merit the
same freedom of the press/First Amendment protections as
does a regular newspaper? $5 00. Contact Marnlyn Cover,
Classroom Law Project, 6318 SW Corbett Ave.. Portland.
OR 97201-3606, 503/245-8707. E-mail: cover@lclark.edu

People v. Bell

Conflict between townspeople and a newcomer religious
group results in charges of incitement and arson.
(#70020C9) $3.95. Contact Consututional Rights Founda-
tion, 800/488-4CRF.

People v. Stover

A private security guard’s actions during an alleged break-
in raise issues about use of force, freedom of expression,
and the clements of a hate crime. (#70019C9) $3.95. Con-
tact Constitutional Rights Foundation. §00/488-4CRF.

Peaple v. Willow

The distribution of an alternative newspaper and an
exchange in a parking lot lead to charges of selling drugs
and inducing a minor to take drugs. (#70016C9) $3.95.
Contact Constitutional Rights Foundation. 800/48%8-4CRF.

Periodicals

“The Battle Over the National Endowment for the Arts.”
Bill of Righss in Action, vol. 13, no. 2, spring 1997
Focuses on various controversies surrounding art—ranging
from Nazi Germany's suppression of modern art to modern
controversies about the National Endowment for the Arts
and popular music lyrics. Contact Constitutional Rights
Foundation, 800/488-4CRF.

“Free Press vs. Fair Trial: The Lindbergh Baby Kidnapping
Case” and “Religious Rights in Conflict.” Bill of Rights in
Action, vol. 10, no. 1, fall 1993

Arn exploration of the issues relating to the conflict between
a free press and fair trial and between the free exercise and
establishment clauses of the First An.endment. Contact
Constitutional Rights Foundation, 800/488-4CRF.

“Separating Church and State.” Bill of Rights in Action, vol.
13, no. 4, fall 1997

Explores the issues surtounding the separation of church
and state, focusing on the development of the doctrine in
the United States. the manner in which the ancient Roman
Empire (a multiethnic, multireligious society) handled reli-
gious diversity; and the recent U.S. Supreme Court case
:nvolving state aid to parochial school students. Contact
Constitutional Rights Foundation, 800/488-4CRF.
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Posters

Bill of Rights Posters—a scries of five awardwinning

black-and-white posters (11"H x 28"W)

¢ “Freedom of Speech™ shows Rev. Martin Luther King,
Jr. waving to the crowds in Washington, D.C., with the
caption. "The Bill of Rights guarantees freedom of
speech. Otherwise. it might all have been a dream.”
(PC#468-0031)

+ “Religious Freedom™ shows an Amish man in front of a
rural background with the caption, “The Bill of Rights
guarantees religious freedom. Otherwise, he wouldn't
have a prayer.” (PC#468-0034)

« “Right 1o Asscmble™ shows suffragettes marching and
carrying a banner. I wish ma could vote,” with the cap-
tion. “The Bill of Rights guarantees the right to assem-
ble. Otherwise, they might stii! be that one step behind.”
(PC#468-0030)

See Teacher's Guide 1o the Bill of Rights Poster Series

above. $1.95 each. Contact American Bar Association,

800/285-2221.

“Which One Has Been Censored?--All of Them”

Full color—displays ten popular works censored in the
United States. from Little Red Riding Hood to Webster's
Dictionary to Plavboy. (37"H x 24"W) Item #8010, $8.95.
Contact 800/775-ACLU.

Software

Docket on Disk: A Digest of Supreme Court Decisions from
1977 through 1993

Explore easily searchable summaries of nearly 400 impor-
tant U.S. Supreme Court cases chosen for their significance
to 7-12 grade students. Browse through legal topics via
search terms such as “First Amendment.” “copyright law.”
“communications law.” and “freedom of information.” Or
look up specific cases such as Hazelwood School District v.
Kuhlmeier and New Jersev v. T.L.O. PC#497-0080. $35.00.
Contact American Bar Association, 800/285-2221.

Express Yourself

An interactive software program designed to inform stu-
dents about their First Amendment rights. It utilizes video,
animation, graphics, and text. Free ($10 donation request-
ed). Call the American Civil Liberties Union at 212/549-
2560 or download the software from the ACLU Web site:
www.aclu.org

Videotapes

“Dangerous” Songs: Censors, Rock, and the First
Amendment

Interviews with songwriters. teen-age listeners, parents, and
other concerned individuals are used to explore the issues
surrounding song lyrics deemed racist. obscene, and sexist
and their protection by the First Amendment. (1991) 18
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minutes. (RH767V-17) $67.32. Contact Social Studies
School Service, 800/421-4246.

For Which It Stands: Flag Burning and the First
Amendment

Presents the stories of two men whose convictions, experi-
ences, and viewpoints set them apart on the issue of flag
burning. One is a Vietnam War veteran and former P.O.W .
and the other is a man whose flag burning as a form of
protest led to a 1989 Supreme Court case. Includes a
teacher’s guide. (1992) 25 minutes. (B1141T) $59.95. Con-
tact Close Up Foundation. 800/765-3131.

Free to Be?

Produced by the Anti-Defamation League (ADL) in coop-
eration with the New York Council for the Humanities. this
video raises questions about diversity and conformity in
American life. It examines the concepts of ethaic, religious.
and political differences and how our society has coped. An
open-ended discussion stimulator. Includes a discussion
guide. 28 minutes. $50.00. To order. call 800/343-5540,

One Nation Under God?—School Praver and the First
Amendment

Highlights the 1985 Wallace v. Jaffree Supreme Court case
and enables students to make their own decisions about the
ongoing dcbate over prayer in the public schools. Includes
teacher's guide with history of freedom of religion in the
United Siates. (1995) 30 minutes. (#B1666T) $59.95. Con-
tact Close Up Foundation, 800/765-3131.

Profiles of Freedom: A Living Bill of Rights

Interviews with key players and audio footage of actual
arguments made before the Supreme Court on four land-
mark cases. Profiled are Mary Beth Tinker, who led an arm-
band protest against the Vietnam War at her school; Joey
Johnson, who burned the American flag as a form of
protest; Emnesto Miranda, who confessed to a crime without
being told he had the right to remain silent; and Bridget
Mergens, who wanted to hold a Bible study at her school.
Includes teacher’s guide. (1997) 28 minutes. (#B2018T)
$59.95. Contact Close Up Foundation, 800/765-3131.

Skokie: Rights or Wrong—A Film Abowr Freedom of
Speech

This video profiles the turmoil created when the American
Nazi Party called upon the ACLU to defend its right to hold
a rally in Skokie, Illinois, where many residents were sur-
vivors of Nazi concentration camps. (1987) 28 minutes.
$99.00 (Also available for rental). Contact New Day Films,
22D Hollywood Ave., Hohokus, NJ 07423, 201/652-6590.

L
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Web Sites

ACLU Freedom Network

http://www.aclu.org

The American Civil Lilerties Union’s site contains infor-
mation on student rights (full text of “*Ask Sybil Liberty”
flyers and free downloading of “Express Yourself” soft-
ware). news and events, and a wide variety of information
on First Amendment and cther rights issues, '

First Amendment Cyber-Tribune (FACT)

http://w3 trib.com/FACT/

The Casper Star-Tribune in Casper, Wyoming, hosts this
site, which provides information cn all the liberties guaran-
teed by the First Amendment. The site includes a list of
over 8¢ Weblinks for additional sites dedicated to First
Amendment issues.

Freedom of Expression at the National Endowment
for the Arts

http://www.csulb.edu~jvancamp/intro.htmi

Julie Van Camp, associate professor of philosophy at Cali-
fornia State University, Long Beach, provides course mate-
rial; an extensive bibliography of books, articles, and leg-
islative materials; and many links to other on-line resources
examining related free speech topics.

The Freedom Forum On line
http:/fwww.fac.org/default.asp

A wide variety of information on current events and issues
involving the First Amendment.

Project Censored

http://censored.sonoma.edu

Sonoma State University at Rohnert Park, California, spon-
sors this site, which explores and publicizes the extent of
censorship.

Reporters Committee for Freedom of the Press
http://www rcfp.org

The Reporters Comunittee for Freedom of the Press in Ar-
lington, Virginia. sponsors this site as a service to reporters.
The site includes a First Amendment Handbook with infor-
mation about a variety of subjects such as access to courts,
gag ordérs, confidential sources, libel, and copyright.

Student Press Law Center

hitp://www splc.org

The Reporters Commuittee for Freedom of the Press in Ar-
lington, Virginia, sponsors this site to provide legal help
and informativ. - student media and journalism educators.

University of Missouri FGI Center
http://www.missouri.edu/~foiwww/laws.html

The School of Joumalism of the University of Missouri at
Columbia sponsors this site, which provides information
about federal and state freedom of information resources
and guides.
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Update on Law-Related Education, 22.1. 1998, p. 62. © 1998 American Bar Association.

A

amendment—a revision or change in the law
article—a particular section of the Constitution
authority—the power 1o enforce rules and Jaws

B

ballot—a list of candidates and issues to vnte for and
against in an clection

beliefs—certain ideas that people wust are true

bill—a proposed law

Bill of Rights—-~the first ten amendments to the
Constitution

C

candidate—a person running for public office
citizen—a native or naturalized person having the rights
and responsibilities of a given country
Constitution—the basic law of the United States,
consisting of the Preamble. seven articles. and 27
amendments

D

democracy—government through the people. either
directly or through elected representatives

E

election—the selection of an official by vote
equality—the condition of everyone having the same
rights and responsibilities

F

First Amendment—the amendment to the Constitution
that guarantees freedom of religion, ot speech, and of the
press, and also protects the right to assemble peacefully
and the right to petition the government

freedom—ihe ability to say what you want, go where
you want, and do what you want

G

government—the ruling system of a community, state,
or nation

I

issue—a subject being discussed or debated

62 UPDATE ON LAW-RELATED EDUCATION/First

J

justice—faimess; the idea that everyone deserves to be
treated fairly

L

law—a written rule enacted by a legislature

liberty—freedom of action, belief, or expression

p

petition—to make a formal request to the government
preamble—the introduction to a formal document that
explains its purpose

R

ratification—approval. as in approval of an amendment
to the Constitution

republic—a country governed by its citizens, usually
through representatives whom they elect; usually headed
by a president

responsibility—a moral, social, and often legal
accountability

right—a legal claim

S

separation of church and state—the situation in which
the government may not favor any religion or establish
an official state religion

v

vote—a formal expression of a person’s choice made in
an election

Available from the ABR—Expert Help for Teachers

A Life in the Law, 24 pages. Especially for students
researching a law career. Discusses career opportunities
in law, skills needed, prelaw studies, profi'=s of actual
lawyers, resources. PC #235-0036. $2.50

The U.S. Constitution (Pocket Edition), 64 pages. Also
includes the Declaration of Independence and fascinat-
ing facts about the Supreme Court. PC #317-0033. $1.25

To order, call (800) 285-2221, fax (312) 988-5568,
http://www.abanet.org/store/order.html
Bulk-order rates available.

Amendment
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First Amendment Puzzle

Throughout Update on Law-Related Education, you have been introduced to facts and concepts
about the First Amendment. Think about those facts and concepts as you complete the puzzle.

Across
2. The freedoms guaranteed in the First Amendment are all part of freedom of ___.
5. The First Amendment guarantees ____ specific freedoms.
8. The document that establishes the form of government in the United States is the ___.
10. Freedom of ___ is people’s right to meet together in groups peacefully.
11. The right to practice any faith or no faith is freedom of ___.
12. The right to speak and write freely is freedom of ___.

Down
1. The ability to do. say, or think as you please is ___.
3. Freedom of ___is people’s right to make a formal request of the government.
4. The first ten amendments of the Constitution are called the ___.
6. A change to the Constitution is an ___.
7. The amendment that protects individuals’ {reedoms is the ___
of 27 amendments to the Constitution. i
9., The right of the media to criticize
the government is freedom of the __
2 3
4
5 6
7
8
9 10~
11
12 See page 36 for puzzle answers.
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What's Tnscde?

This edition presented a variety of new demands
that made it unusually challenging and at the same
time very satisfying to create. For example, while
it's no secret that the law for the New Information
Age 1s only now developing. it may not be as appar-
ent iust how difficult making progress is going
to be.

As the authors of our feature articles demon-
strate, legal experts are still baffled about the Inter-
nct as a form of speech and have yet to clarify the
most fundamental issues. such as what kind of com-
munication it is and what regulatory categories it
might belong in. At this point. perhaps we best
understand what Internet speech is not much like.
including TV and radio. telephone calls. books and
newspapers. and speech making. Thus. the story of
the Internet vis a vis the First Amendment is not
only still in its first chapter. but in its first paragraph.
and likely to remain there for quite a while.

At the same time, this edition enabled our
instructional writers to assist a teaching community
that is in some ways equally confounded by the
Internet and, specifically, the World Wide Weh, as
an educational medium—one for which the class-
room needs responsible, consistent. and immediate
support. In fact, for the first time in Update’s exis-
tence of over two decades, this edition’s subject is
actually itself a medium of instruction, and the
strategies presented do as much to help teachers and
students master the research skills demanded for its
effective use, as the legal concepts it can bring into

their schools and homes. Therefore, look to this edi-
tion not only for law-relaied information to support
curricular areas, but also for assistance in making
the best use of this marvelous. albeit problematic,
learning innovation, including how to identify good
Web sites for specific topics and how to create a
school site along guidelines that will both protect
the new electronic property and keep it {rom run-
ning afoul of developing copyright law.

Finally, the editorial team was quick to realize
that if its efforts succeeded, this edition would be a
unique and unusually useful educational tool, and so
it demanded the most careful editorial scrutiny. For
example, in an admittedly confused atmosphere of
legal considerations, what would be the enduring
and, hence. most productive law-related issues to
address? In an arena of quickly proliferating Web
sites of immensely varying quality and reli. bility,
which were the most useful, dependable, and : ppro-
priate for high-school classrooms, and what precau-
tions should teachers be aware of in asking students
to go on line?

With these considerations in mind. we invite you
1o join Mercury, the Roman god of communications,
and the Update editorial team as we examine the
World Wide Web through our legal lens.
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Technology, Free Expression. and the Law Jonathan Weinberg considers
this question: Should the Iniernet be regulared in the same manner as the
broadcast media?

Regulating Internet Indecency Kevin W. Saunders examines whether
a law linniting access to [nternet sites is constitutionally possible.

Debate: Should the Internet Be Censored?
No Loren Siegel usserts that there are less drastic measures than censorship
1o protect young people from inappropnate mmaterial,

Yes Bruce Taylor sictes that new filtering programs can protect young
people from inappropriate sites without blocking sites that provide useful
informarion.

Privacy or Freedom on the Internet Solveig Silverton examines conflicts
henveen proposed new privacy laws and freedom of information.

Update on the Courts
A review of the Supreme Court’s 1997 term is followed by nvo swmmaries
of important Supreme Court decisions.

L'pdate on Congress
This section discusses legislation recently passed or considered by Congress
and includes a quiz about the organization of Congress.

LRE Project Exchange

Is the Internet a Good Research Tool for Teaching About Law and
Government? Barbara Miller with Jackie Johnson provides a case studv
showing how to use the Internet as an effective tool for researching law and
government.

A Teen Court Web Site: Starting Locally-—Reaching Globally
Paula A. Nessel discusses how interest in teen courts was generated by a
student-produced Web site.

Teaching Strategy—Using the Internet for Research Jackie Johnson
with Barbara Miller helps students identify LRE Web sites und evaluate
thir effectiveness.

Teaching Strategy—Restricting Youth Access to Indecency on the Internet
Margaret E. Fisher offers students the opportunity to examine the potential
conflict berween restrictions on access to the Intermert and the First
Amendment right to free speech.

Teaching Strategy—Analyzing Copyright in the Technology World
Shervi Hinman encourages students to follow guidelines for using copy-
righted materials from the Internet.

Student Forum—Can We Protect Children and the First Amendment?

The forumn helps students investigate the issues involved in protecting yeung
people from inappropriate materials on the Internet and protecting the right
of free expression.

Teaching Strategy—Using the Internet Poster Activities and a handout that
can be used with the interner poster are offered.

Resources for Teaching-~Citizenship Education Resources on the World
Wide Web

Internet Glossary

Technology and the Law—Terms to Know
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the broadcast media?

Jonathan Weinberg

logy, Free Expression,
and the Law

Should the Internet be regulated in the same manner as

Update on Law-Related Education, 22.2. 1998. pp. +-7. © 1998 American Bar Association.

n theory, we have only one First
Amendment. It commands that
government should ‘‘make no law

.. . abridging the freedom ot speech.”
and 1 applies to every medium of
expression. In practice. things aren’t
that straightforward. For one thing.
courts have made it clear that govern-
ment can enact a lot of different forms
of speech regulation that don’t violate
the First Amendment. It doesn’t vio-
late the First Amendment for govem-
ment to ban sound trucks that broad-
cast above a certain decibel level. It
doesn’t violate the First Amendment
for government to ban obscene or
harassing telephone calls. It doesn't
violate the First Amendment for gov-
ernment to require that every broad-
caster get a license from the Federal
Communications Commission (FCC).
Government rules regulating
speech tend to focus on particular
speech media—broadcasting, print,
cable television, telephony. (Consider
the three examples in the previous
paragraph.) Moreover, judges’ inter-
pretations of the First Amendment.
explaining what the Constitution
allows the government to do. them-

Jonathan Weinberg is an associate
professor of luw ar Wayne Srate Uni-
versiry in Detroit. He recently served
as legal scholar-in-residence at the
Federal Communications Commis-
siem, [ocusing on Internet-reluted
matters.
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selves tend to be specific to particular
inedia. For example, judges read the
Constitution 0 allow greater regula-
tion of television stations than of
newspapers. As a result. every time a
new speech medium comes along, we
see a new explosion of questions about
kow the law should treat speech that
takes place over that medium.

When legal experts tirst confronted
the Intemet, their first reaction was to
try to figure out what sort of commu-
nications medium this was and which
regulatory category it fell into. By its
nature, though, the Internet confounds
the old regulatory categories.

What s the Internet?

The Internet is a global network of
computer networks that are linked
together via technology that allows
one computer to communicate easily
with another.

Any person with access to a com-
puter with an Internet address can send
3 message to any other such person,
via electronic nail (E-mail). A group
of people can set up electronic mail
software so that every message sent by
a member of the group, on a particular
topic. goes to every other member: this
method of electronic discussion is
known as an Internet mailing list. The
Usenet is a gigantic bulletin board sys-
tem operated mostly through the Inter-
net: there are more than 15,000 differ-
ent Usenet newsgroups, each devoted
to a single topic, such as Peruvian cul-

See Teaching Strategy for this
article on page 37.
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ture, nude sunbathing, molecular
physics. and the television show The
X-Files. FTP allows users to set up
easily accessible file archives on the
Internet. The World Wide Web allows
users to make documents. pictures,
~ound files, video clips, and the like
easily accessible to the public and to
set up quick hvperlinks between dif-
ferent resources on different comput-
ers so that the reader -~ jump from
one to the next with .. click of a
mouse.

New Internet technologies are be-
ing developed every day. The guality
of voice communication over the
Internet is getting steadily better so
that individuals can talk across wide
distances without paying long-
distance telephone charges. The quali-
ty of video and audio over the Net is
increasing; some radio stations now
distribute their broadcasts over the
Internet as well as over the air, and the
day will likely soon come when a con-
sumer can easily download a feature
film over the Internet. Companies are
cager 10 develop new ways to buy and
sell over the Internet. The variety
of ways to use the Internet for commu-
nications. entertainment, and com-
merce is confined only by the limits of
imagination.




What Sort of Medium Is This?
We had [reedom-of-speech rules long
betore we had the Internet. Toward the
heginning of this century, those rules.
for the most part, were directed at
print. The sort of question that pre-
occupied courts back then was
whether the government could ban the
distribution of printed leafiets or mag-
azines that endorsed communism.
(The answer. the Supreme Court
explained. was no: Advocacy of com-
munism is protected speech, and gov-
emment can't ban it just because ir
thinks communism is a bad idea or
poses a national-security threat.)
When new media came along, courts
grappled with the new technological
devclopments. When movies were
introduced. for example. courts had 1o
decide whether the greater visceral
impact of motion pictures justified
areater government regulation. (The
answer was no.) When over-the-air
television and radio came ulong,
courts had to decide whether those
media presented a special case. (The
swer was ves. The Supreme Court
caplained that, in order to avoid inter-
ference. a government agency had to
limit the total number of broadcast
speakers. Because only a lucky few
could be licensed to broadcast. the
sovernment could require those few to
act as trustees on behalf of the larger
excluded community and obligate
them to present views, representative
of the community. that otherwise
would have no broadcasting outlet.)
So when the Internet came along. a
great deal of attention was paid to the
question of what sort of medium it
was. Was the Internet best analogized
to print? to broadcasting? to cable tele-
vision? to telephones’! The difficulty is
that to some extent, the Internet is ail
of these things. Any form of comnmu-
nication can be translated into digital
form—into a stream of ones and
zeros—and carried as packet-switched
information over the Internet. The net-
work is indifferent to the nature of the
information carried over it all that is

History of the Net

For a long time after computers were developed. they were solit:  objects;
one computer could not talk with another. In 1965, researchers used an ordi-
nary telephone line to connect a computer at MIT with another in California.
allowing them to share programs and data across a substantial distance. In
order (¢ allow computers to communicate cttectively, though. computer sci-
entists had to devise an entirely new way. known as packet switching, of
transmitting information over phore lines. ‘

A unit of the Department of Defense called the Defense Advanced
Research Projects Agency (DARPA) {unded research into connecting com-
puters together into networks. With DARPA's support. scientists began to
connect computers at various univ.rsities into a new network called the
ARPANET. Data was transmitted over the ARPANET at a rate of 50,000 bits
per second—a blinding speed at the time. but less than an ordinary user can
achieve today with a decent tclephone line and an off-the-shelf modem. Te
make use of the new technology. researchers in 1972 developed the first E-
mail program. This. for the first time, enabled the use of computers for long-
distance people-to-people communication.

Computer networks began springing up wherever researchers could find
someone to pay for them. The Department of Energy set up two networks;
NASA set up another. the National Science Foundation (NSF—a U.S. gov-
ernment agency that tunds basic scientific research) provided seed money for
vet another. In each case. far-flung researchers were able to use the network
to communicate and share their work via electronic mail.

Scientists then began to wonder: Would it be possible te connect all of
these networks together? They developed technology. called TCP/IP. to do
just that, The technique of linking ditferent networks together was referred to
as internetworking or internetting: the resulting “network of networks®™ was
the Internet. By the mid-1980s, though. the Internet was still tiny.

The National Science Foundation saw the chance to change that. The NSF
funded a high-speed “backbone™ to link networks serving thousands of
research and educational institutions around the United States. At the same
time. scientists were developing new things to do over an Internet connec-
tion. European computer scientists developed the World Wide Web. through
which users can link documents. programs. or video clips residing on differ-
ent machines almost anywhere in the world.

Today the Internet connects millions of computers worldwide. The Unit-
ed States government's role in the Internet has essentially disappeared. The
ARPANET was phased out in 1990: the NSF backbone was transferred to
private industry a few vears after that. Private companies built newer and
faster backbones: today almost all Internet tratfic passes through privately
owned computers and transmission lines.

What is the next chapter in the history of the Internct? It may be that the
Internet will merge with conventional communications networks so that there
will no longer be a clear distinction between making an old-fashioned tele-
phone call and transmitting the same voice communication over an Internet
connection. Some people believe that the Internet will become a great medi-
um for electronic buying and selling. Other analysts focts on its potential for
conveying information and entertainment; still others focus on its ability to
connect people in virtual communities. Nobody knows for sure, though, what
the next “killer application™ will be.
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The 1920s and 1990s

When radio first became popular in the 1920s. expression using the new
medium blossomed. There was no federal agency with authority to regulate
broadcasting. There were no commercial broadcasters: nobody had really
figured out how to make money with radio. Instead. any hobbyist could sim-
ply set up a radio transmitter and begin broadcasting for the sheer joy of it
many did. Some radio stations were operated by nonprofit organizations,
including religious groups. civic organizations, labor unions. and colleges
and universities. that saw broadcasting as a way to educate the public or to
etfect social change. Other radio stations were operated by companies. such
as newspapers. department stores. and automobile dealerships. that saw
broadcasting as a way to generate favorable publicity for their main business.
Almost no stations sold commerciul advertising.

As more and more people started broadeasting, though, interference
increasingly became a problem. Hundreds of new stations came on the air
cach year. and many did not respect the frequencies being used by others.
Congress passed the Radio Act of 1927, which made it illegal to broadcast
without a license from a new government agency known as the Federal Radio
Commission (FRC). The FRC moved quickly to reduce the number of broad-
casters. It favored for-profit commercial stations and those affiliated with the
two major networks. It was unsympathetic to the needs of nonprofit broad-
casters. By 1935, most of the radio stations with powerful transmitters on the
air were affiiiated with CBS or NBC. Nonprofit broadcasting accounted for
only 2 percent of total broadeast time.

As with radio. the first great flowening of creativity on the Internet has
come from ordinary peopie making material available via mailing lists or
newsgroups or on the Web. Established media players such as the major tele-
vision networks, though. are now trying to get in on the act. Will quirky. indi-
vidualized. not-for-profit content disappear from the Web as it did in radio?
It doesn’t look that way. What brought about the shift in radio content. more
than anything else. was government licensing. Congress made the judgment
that the broadcast spectrum was a scarce resource: to avoid interterence, only
a limited number of speakers could be allowed on the air. and those had io be
licensed by the government. But there is no comparable “scarcity”™ on the
Net. No one is proposing (and the courts would not accept) a government
licensing requirement for Web speakers. Further, because Internet communi-
cation is so cheap. private speakers can make their voices heard without any
need to make a profit from their speech.

sorted out by the computers plugged
into the edges of the system. The net-
work carries video, voice. and text on
the same terms. It has the potential 10
make hash of a legal system that—
until now—sorted video into one reg-
ulatory box. voice into a seconu. and
print into a third.

In Reno v. ACLU, 117 S. Ct. 2329
(1997), the Supreme Court rejected the
argument that the justifications for

intrusive regulation of broadcasting
apply to the Internet. There was no
basis. the Court concluded. for limit-
ing the First Amendment protections
available to speakers in the “vast
democratic fora™ of the Net. (Id. at
2343)

Cheap Speech
As the Supreme Court noted in Reno v,
ACLU, one of the most striking fea-
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tures ot the Internet is the opportunity
it offers individuals to speak to a mass
audience at little cost. An ordinary
person can set up a Web site that is
visited by many. or can disseminale an
influential via E-mail.
Some ordinary people today reach tens
of thousands of regular readers on the
Net at almost no cost. The Internet
thus has put the lie to A. J. Liebling’s
sardonic observation that “{reedom of
the press is guaranteed to all those
who own one.” By virtue of Intemet
technology. any person with a tele-
phone line, an attractive message, and
a knack for marketing can reach a sub-
stantial audience.

The cheapness of Internet commu-
nication holds new possibilities for the
Net as a democratic forum where reg-
ular people can communicate in new
ways. It also has led to a problem with
awkward legal ramifications: spam.
Spam is unsolicited commercial E-
mail, such as advertisements for
pornography and get-rich schemes,
which appear unsolicited in the recipi-
ent's mailbox. (The term'’s origins are
unclear, but it probably derives from
the "Monty Python™ skit in which a
group of Vikings drowns out al} con-
versation in a cafe by singing “Spam.
spam, spam, spam. . . . . ")} It can be
hugely annoying to open up one's
electronic mailbox to find it clogged
not with messages from friends and
colleagues but with advertisements.

Spam is possible bccause of the
economics of electronic mail. If you
are mailing advertisements through
the U.S. Postal Service, it costs sub-
stantially more to send 100,000 than it
does to send 100. For each advertise-
ment you send out. you must pay for
the paper. the printing, and the
postage. As a result, you will likely try
to “‘target” your adventisement; that is,
to send it only to people who are more
likely to respond favorably. If you are
sending out advertisements by elec-
tronic mail by contrast, it costs no
more to send 100.000 than to send
100. Clogging the mailboxes of total

newsletter
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strangers with unwanted ads. thus.
looks like a cost-effective wayv 1o
advertise.

There are now bills pending in
Congress 10 regulate Internet spam.
The bills pose ditficult constitutional
and policy questions: Would it be
legal ~imply to prohibit spam? How
would the statute have to detine spam
i order (o avoid encroaching on polit-
ical speech? What if spammers were
simply directed to place recipients on
a remove” list on request and not to
send them mail again? These ques-
tions and others still need to be
resolved. '

Contznt Reguiation

Internet content is “as diverse Jds
lwman thought.” (Reno v, ACLU. 117
S.Ct. at 2335, quoting 929 F.Supp.
824, 842 (E.D. Pa. 1996).) Anything
that can be written or captured in a
picture can likelv be found on the
Internet. Some of that material is of
concern to legislators and government
policy makers. For example. Congress
in 1996 enacted the Communications
Decency Act{CDA). banning the dis-
play of “indecent”™ material on the Net
(except in contexts where minors
could not get access to it. e.g., Web
sites limiting access to persons with an
“adult identification code™. The Act
indicated that material would be con-
sidered indecent if it showed or
described sexual or excretory activi-
ties or organs in a “patently offensive”
way. The Supreme Court struck down
the statute as unconstitutional: later
articles in this issue of Update discuss
that controversy.

Sexually explicit speech. though. is
not the only controversial speech
transmitted over the Internet. Some
governments object to speech with
certain political content: In Germany.,
{or example. it is illegal to disseminate
neo-Nazi speech over the Internet. In
Singapore (and many other countriesi,
itis illegal to post speech on the Inter-
net criticizing the government. In a
variety of countries (including this

one). controversies have arisen over
Internet speech that was said to be
defamatory.

The Internet presents special prob-
lems in this regard because of its glob-
al nawre: speech made avuilable on
the World Wide Web is eltectively
avatlable everywhere in the world.
This makes 1 hard to tell what coun-
mv's law governs lnternet aciviy or
where a speaker can be sued. 1t [ sav
derogatory things about you on my
Web site. can vou sue me in England.
where the laws are more favorable 1o
libet plainnffs? Which country’s law
applies—that ot England or the United
States? M T sell computer software
over the Internet tor a purchaser to
download electronically. am I subject
W the consumer protection and con-
tract laws of everv country on the
clobe with an Internet connection?
These questions of jurisdiction over
Internet-based transactions and speech
come up in areas of law from banking
w criminal law to informatian privacy.

Inteliectual Property
Other controversies have arisen over
intellectual properrv—copyrights and
trademarks—on the Net. Copyright
law, in Jarge part. govers the circum-
stances in which it is permissible to
make “copies” of somebody clse’s
work of authorship. When you surf the
Web and look at a picture on a distant
Web site. are you making a “copy’ of
that picture, implicating the copyright
law? Some lawvers say vyes. In order
for vou to see the picture. they argue,
a copy of the picture must be made in
your computer's random access mem-
ory. Others say no. That fleeting
image, thev explain. is not the sor of
copy that triggers legal obligations.
The Intemnet has created new sorts
of trademark problems. How should
trademark law work in connection
with the domain names that identity
computers connected to the Internct?
In general, different companies can
have the same trademarks as long as
consumers won't bhe confused—you

Technology/UPDATE

can buy both Dell books and Dell
computers. But only one of them can
have the <dell.com> domain name,

Choke Points

In law enforcement tenms, the Internet
is radically different from mass media
such as broadcasting. Those media
boast & relatively small number of
speakers. Governments or private Jiti-
gants can seek to enforce legal rules
simply by monitering speakers and
taking legal action against them if they
{ail to comply. The Internet. on the
other hand. boasts millions of speak-
ers. {tdoesn’t seem feasible to monitor
cach and every one of them and sue or
prosecute them if they step out of line.
Some people have theorized. there-
fore. that legal controls over speech
will mean less in the laternet context.

On the other hand. there are differ-
ent ways 1 enforce legal rules. For
example, rather than filing individual
fawsuits against speakers they believe
to be infringing their copynights. copy-
right holders instead will commonly
send a letter to the speaker’s Internet
service provider (ISP). The Internet
service provider will likely delete the
offending material from its computers
just to avoid legal hassles. The ISP
thus becomes a “choke point™ through
which legal rules can be enforced
against its subscribers.

Congress has stated that an Iniernet
service provider cannot be held
responsible when a subscriber posts
material that is said to be defamatory.
It would impose a terrific burden on
speech if ISPs felt obliged to censor
their subscribers’ postings in order to
avoid being sued for defamation. Con-
aress is now considering legislation
addressing the role of the Internet ser-
vice provider when a subscriber is said
to be violating copyright laws. 1t is
decisions like these, perhaps more
than anything else, that wiil govern the
eticctive scope of legal rules govern-
ing Internet speech.
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Indecency

Kevin W. Saunders

Regulating Internet

Is a law limiting access to Internet sites constitutionally possible?

Update on Law-Related Education, 22.2. 1998, pp. 8~11. © 1998 American Bar Association.

A

ex on the internet

From the concern that has been

expressed. it would seem that the
Internet 1s filled with sexually explicit
material. In reality. while the Net does
contain some sexually explicit materi-
al, that matter constitutes onlv a small
portion of Internet content. For the
World Wide Web. less than one-tenth
of one percent of Web sites are inde-
cent. Despite this small proportion.
sexuallv explicit material is easy to
search out and even possible to stum-
ble upon. Some publishers scem to
intend such accidental exposure. Some
pornographic sites have addresses
identical, except. for example. for the
suftix. to sites that even an elementary
school student might try to access for a
school paper. The chiid who uses the
wrong suffixes is in for a surprise. In
other cases. the inclusion of voung
children among those gaining access
may be unintentional. Nonetheless.

Web searches using the names of

movies popular with young children

turn up sexually explicit sites.
Concerns over children searching

out or stumbling onto indecent materi-

Kevin W. Saunders is professor of law
al the Universirv of Oklahoma in
Normuan. He is a inember of the Pre-
Law Comunittee of the ABA Section of
Lepal Education und Admissions to
the Bar.

al have led to the development of
sereening software. The  software
works in several ways. it may contain
a list of sites containing pomographic
material and block access 1o those
sites. There are. however. so many
sites and such regular changes in the
content of some sites that keeping an
accurate list of objectionable sites is at
least difficult. The approach’s inade-
quacy is seen in the fact that the
searches using children’s movie titles
have wrned up Web links to sexually
explicit sites, even with screening soft-
ware runmng. The software can also
block all Web sites with addresses
containing characier strings common
to pornographic sites. but this ap-
proach still allows access to porno-
graphic sites not using such labels.
Software can also screen for sexu-
ally suggestive words or phrases, but
this approach may block too little or
too much. A program might block
sites containing the word breast. but
that would include sites discussing
breast cancer. Even for more sexually
suggestive terms, few do not also have
nonsexual uses. Screening based on
possible sexual words might then bar
access to important infortnation. On
the other hand, the software may not
biock enough. It can screen only for
text. so pictures remain unblocked.

Communicatiens Decency Act
The United States Congress’ concem
over potential exposure of children to

8 UPDATE ON LAW-RELATED EDUCATION/Technology

in the Teaching Strategies
on papes 37 and 41.

Inforration in this article is used |
J

Internet indecency led to the passage
of the Conimunications Decency Act
of 1996 (CDA). The CDA made it a
crirne to transmit obscene or indecent
communications to a recipient known
by the sender to be a minor. The CDA
also made it a crime to use an interac-
tive computer service to send or dis-
play in a manner available to a person
under age 18 any communication that
“depicts or describes. in terms patent-
ly offensive as measured by contem-
porary community standards, sexual
or excretory activities or organs.”

Internet publishers were allowed a
defense. They would not be liable if
they took “good faith. reasonable, and
appropriate actions” to prevent minors
from receiving the communication by
using any methods possible under cur-
rent technology or if they required
using a verified credit card or adult
access code or personal identification
number.

The ¢ DA was quickly challenged
in court. The President signed the
CDA on February 8, 1996, and on that
very day. the American Civil Liberties
Union (ACLU) went to federal court
seeking an injunction against enforc-
ing the CDA, claiming that it was a
violation of the First Amendment. A




similar action was filed in another red-
eral court by Joe Shea. the publisher of
an electronic newspaper. Both district
courts found the CDA to be barred by
the First Amendment’s protections for
free expression. The government then
appealed to the United States Supreme
Court.

The Supreme Court. in a case titled
Reno v. ACLU. had liwle difficulty
agreeing. in a relatively short opinion,
that the CDA was unconstitutional.
The Court expressed concern that the
statute was not clear as t0 whai was
prohibited. One part addressed mater-
al that is “indecent™ while another sec-
tion addressed material that depicts or
describes sexual or excretory activities
or organs in a way that is “patently
offensive as measured by comempo-
rary community standards.” The
statute’s lack of definition for either
the term or the phrase. combined with
the different language used in the two
sections. was seen as making people
uncertain what the standards mean.
Vagueness in criminal regulation of
content is unacceptable because of
what is known as the “chilling effect,”
inhibitions on communicating protect-
ed material out of concern that it may
be held to be obscene or unprotected
for some other reason.

Vagueness was also not the only
concern. The Count found that the
CDA wouid lead to the suppression of
a preat deal of speech that adults have
the coustitutional right to send to and
receive from other adults. That sort of
effect is unacceptable. despite the gov-
ernment interest in protecting children
from harmful material. if there are less
restrictive alternatives., Even the pro-
hibition on sending indecent material
to a recipient known to be a minor
would have an unacceptable effect. If
one member of a chat room was
known to be a minor. the conversation
of all the adult participants would be
limited.

The Court was also troubled by the
possibility that the content of the Inter-
net would become limited to that

L

Indecency and Other JNedin

The Internet is not the first medium to raise the issue of sexually indecent
material. material that is pornographic but not sutficiently offensive or
explicit so as to be obscene. With regard to print material, Ginsberg v. New
York, 390 U.S. 629 (1968). held that the distribution of a magazine contain-
ing provocatively posed nudes to minors could be prosecuted. even though
such photos would not be obscene if distributed to adults. It is also clear,
however. that attempts to limit access by minors must not limit adult access.

The difficulty with electronic media is that it is put out there for anyone
to receive. The broadcaster or Web page publisher does not have the oppor-
tunity to determine whether or not each individual receiver is a minor or an
adult. The issue of what effect such a broad and undifferentiated audience
should have arose for the broadcast media in Federal Communications Com-
mission v. Pucifica Foundation, 438 U.S. 726 (1978).

In Pacifica. the Supreme Court recognized society’s interest in protecting
children from exposure (o indecent material in broadcast programming. The
Court held that it was constitutional for the FCC to restrict the broadcast of
indecent material to hours when children would be less likely to be in the
audience. The channeling of such material into late-night hours was the sub-
ject of several lower court cases. resulting in rules limiting indecent broad-
casts to between 10:00 P.M. and 6:00 A M.

Another imporntant case involved a complete ban on telephone 'dial-a-
porn” services, The ban was declared unconstitutional in Sabie Communica-
tions v. Federal Communications Commission. 492 U.S. 115 (1989), The
Court concluded that a ban on indecent, but not obscene, material could not
be justified. The exposure of children was limited by the fact that the services
charged a fee. Furthermore. a total ban would unconstitutionally limit adult
access.

Much of the discussion of the constitutionality of the Communications
Decency Act. prior to the decision being issued by the Supreme Court. was.
not surptisingly. phrased in terms of whether the Internet is more like the
broadcast media or more like a telephone. It is, of course. similar in some
ways to each and differs from each in other ways. It is clear from the earlier
cases, and from the Communications Decency Act case itself. that each new
medivm must be examined to determine whether and how children can be
protected, without unconstitutionally limiting aduit communication.

acceptadle in the least tolerant com-
munity. An Intemet publisher is not
the same as a print publisher or movie
producer, who can choose to limit the
areas in which a magazine or movie is
disgribued or shown. The [nternet is
available to all, and the possibility of
prosecution in a less tolerant town
would limit the material available to
everyone, even to those in places that
are more tolerant, The Court also saw
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as a problem the possible application
of the CDA to parents who might send
material to their own children that
other members of the community
would consider inappropriate.

The Court also said that the defens-
es the statute provided were inade-
quate to save the CDA. The techinolo-
gy spoken of simply does not current-
ly exist. While credit cards are a possi-
bility and are required by some Web
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publishers. the verification of credit-
card numbers is an expense that would
prevent marginally protitable or non-
commiercial publishers from making
indecent material available.

Current Attempts at Regulation
Despite this initial setback. Congress
is not willing to give up on its efforts
to protect children from the perno-
graphic material that exists on the
Internet. Senator Dan Coats. who with
Senator James Exon introduced the
original CDA, introduced a bill this
year designed to avoid some of the
CDA’s difficulties. Representative
Michael Oxley introduced a similarly
worded hill in the House of Represen-
tatives. The bills attempt to eliminate
the vagueness concems and also limit
the application of the bill to commer-
cial entities on the Web, Chat rooms,
bulletin boards. and ordinary E-mail
would be unaffected. Specifically, the
bills prohibit commercial distribution
of matenal that is harmful to minors 1
persons under 17 years old. They
define "material that is harmfui to
minors” as material that
i. taken as a whole and with
respect to minors appeals to a
prurient (that is, shametul] inter-
est in nudity, sex. or excretion.
il. depicts. describes. or represents.
in a patently offensive way with
respect to what is suitable to
minors. an actual or simulated
sexual act or contact. actual or
simulated normal or perverted
sexual acts, or a lewd exhibition
of the genitals; and
iii. [in the [anguage of the Oxley
bill and what will probably be-
come the language of the Senate
bill] taken as a whole lacks seri-
ous literary, artistic. political. >
scientific value for minors.
That definition is similar to one used
in a New York statute banning the dis-
tribution of such material to minors,
and the Supreme Court. in 1968 in
Ginsberg v. New York, 390 U.S. 629
(1968), found the statute constitution-
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al: so it might, at least with some
minor changes, avoid the vagueness
problem. There would remain, howev-
cr. concern about the community by
whick these standards are to be
judged.

There are other problems as well
While the courts have recognized a
compelling governmental interest in
protecting children from material that
is harmful to them. any such attempt
must not significantly or unnecessarily
limit adult access. In the CDA case,
this came down to whether the defens-
es provided in the statute would really
allow the conveyance of indecent
material to or among adults. Chat
rooms and list servs presented prob-
lems for the CDA, since if one partici-
pant was known to be a minor, every-
one was [imited in the material he or
she could communicate. Senator
Coats’ bill avoids that problem by its
limitation to the Web and to commer-
cial publishers. There may. however,
still be problems with that limitation.
The bill does not define “‘commercial
distribution.” and, while some Web
publishers may be clearly commercial.
others may find their status unclear.
Representative Cxley’s bill does add
some specificity by defining those
engaged in the Web business as devot-
ing time or lab:or “as a regular course
of trade or business, with the objective
of earning a profit, although it is not
necessary that the persci make a prof-
it or that [the activities] be the per-
son's sole or principa: business or
source of income.” Even with this
addition, the vagueness issue will cer-
1ainly be raised. -

Even for commercial publishers,
the defense granted by the bill may not
be adequate to quiet First Amendment
concerns. The Web publisher has a
defense if it requires the use of a “ver-
ified credit card, debit card, adult
access code. or adult personal identifi-
cation number or in accordance with
other procedures as the Commission
may prescribe.” One of the lower
courts in the CDA casc expressed con-
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cem over that statute's credit-card
defense. The court argued that not ail
commercial publishers could absorb
the costs of requiring and verifying
credit cards. The Oxley bill's inclusion
of those not in fact earning a profit
among commercial publishers would
certainly keep this concern alive,

Even the requirement of adult
access codes or identifications may
present problems. In the context of
cable television regulation, the
Supreme Court expressed concemn
over a requirement that cable viewers
who wish to access indecent maierial
request unblocking of the cable signal
in writing. The concemn was that
potential viewers would be chilled by
the possibility of exposure of the fact
that they had requested such access.
Here, too, some adults might be
chilled in obtaining access to indecent,
but protected, material.

An alternative route io protecting
children was offered in a Senate bili
introduced by Commerce Committee
chair Senator John McCain, joined by
the ranking minority member of the
committee, Senator Emest Hollings,
and Senators Coats and Murray. Sena-
tor McCain's bill requires all schools
and libraries receiving federal funds
for Internet access to install filtering or
blocking software to prevent access by
children to material deemed inappro-
priate for minors. The determination
of what is appropriate for minors is to
be made locally without federal direc-
tion or review. Libraries need not
install filtering software on all their
coriiputers but must make one such
cornputer available to minors.

It is clear that the federal govern-
ment may attach conditions to the
receipt of federal funds. The condi-
tions must be related to the purpose of
the funds, and here both concern mak-
ing the valuable aspects of the Intemet
widely available. The conditions must
also, howe ver, not themselves be con-
stitutionally barred. The McCain bili
raises fewer problems than the Coats
and Oxley bills, but it is likely to be
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challenged. The community standards
1o be used arc clearly those of the
locality. There is little or no chilling
effect on publishers. There is also a
much smaller effect on adult access
than was present in the other bills.
Adults might be affected if a library
had only one Internet access computer
and its required filtering software
could not easily be turned off for adult
use. This limited effect on adults not

heing able 10 use others’ equipment to’

access blocked material might be justi-
fied. if the requirement is necessary to.
and does. protect children,

The difficulty here is that which
was already discussed in considering
the CDA. The filtering programs do
not tilter out enough harmful material.
They also may filter out too much
valuable material. As the ACLU has
pointed out, a teacher could not assign
Internet research on female genital
mutilation or abortion rights since
blocking typically  bars
access to sites with information on
these topics. An approach that fails to
protect minors. while blocking consti-
tutionally protected material {rom
child or adult access. may be of ques-
tionable constitutionality.

software

Can the Internet Be Reguiated?
Despite the concerns expressed over
the constitutionality of the approuches
offered. there may still be ways 1o pro-
tect chiJdren trom the effects of expo-
sure 10 indecent material. The
Supreme Court. in Roth v. United
States, 354 U.S. 476 (1957), recog-
nized that obscene material is not pro-
tected by the First Amendment. Miller
v. California. 413 U.8. 15 (1973). pro-
vided the Court’s definition of obscen-
ity as asking
i. whether “the average pcrson.
applying contemporary commu-
nity standards™ would find that
the work, taken as a whole.
appeals to the prurient interest:
ii. whether the work depicts or
describes in a patently offensive
way sexual conduct specifically

defined by the appiicable siate
law: and
iii. whether the work. taken as a
whole. lacks serious literary,
artistic, political, or scientific
value,
Furthermore. the Ginsberg case on
which the Coats bill is based recog-
nized that material may be obscene for
minors. if distributed to minors. even
though it would not be obscene when
distributed to adults. That is. when dis-
tributed to a minor, the material is
judged for its prurience. offensiveness,
and value based on what is acceptable
tor minors. Any limitations on the dis-
tribution to minors must not, however.
infringe on adult rights to obtain such
material.

[ have suggested a requirement that
all software used to post to or publish
on the Internet provide senders or pub-
lishers ar option to make their materi-
al available to all or io adults only.
Receiving software would be required
to have an optien to be set by parents
to receive only material indicated as
suitable for all. Each Web publisher or
other Internet mailer or poster would
rate his or her own material as to us
suitability for minors. with the page or
message containing a signal indicating
suitability or nonsuitability for minors.
Parenis could then use software
screen out mauterial that is rated as
unsuitable. Publishers or senders
would be liuble only if they fail to
attach a signal to material that is defer-
mined to be obscene as to minors. |
also suggest rules regarding links that
strongly limit any liability for material
found on those pages. i

Adults are free to communicate
indecent material to each other and
may receive such material without
providing identification. The only
chilling cffect is the potential decision
1o make material unavailable to
minors that may not be obscene for
minors. but even then, minors whose
parents consider them mature enough
lo view such material would have
aceess.

Even this approach has at least one
potential weakness, and it is a weak-
ness that all regulatory attempts will
face. Universal access to the Internet
makes the community standards
against which prurient interest and
offensiveness are judged a problem.
While the community might be
defined as the Internet community,
any trial will take place in a real com-
munity. and the standards of the least
tolerant may govern. This is a poten-
tial problem for all Internet regulation.
It is, however, possible that the Court
will decide that community standards
as to what is appropriate tor minors is
not as different from community to
community as it is for adults. If society
is to be allowed to provide children
any protection from Internet indecen-
cy. some such concession will be
required. +
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Who Am
1?

They are the pick-

pockets of cyber- S
space. With a computer, your
name. and Social Security number,
they can buy cars with your credit
cards and transfer money out of
your accounts. And who do the
authorities come looking for when
payment is due? With $117 billion
in financial transactions estimated
to occur on line by the year 2000, it
rnay just be the crime of the millen-
nium. One device cyberpolice have
cooked up to protect your privacy:
biometric IDs—the computer scans
your eye or fingerprint to deterinine
if you are who you say you are.

Adapted from ABA Experience,
Spring 1998, p. 25.
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Loren Siegel

Update on Law-Related Education.

An interesting news item recently appeared in the national
press. It seems the American Family Association’s (AFA)
Web site is being blocked by CyberPatrol. a popular brand
of blocking software used bs some public libraries and
schools. The AFA is a very conservative religious organi-
zation and, ironically, a strong supporter of government
restrictions on the Internet. According to their own Web
site, the AFA “stands for traditional family values. focus-
ing primarily on the influcnce of telcvision and other
media—including pornography—on our society.”

So why would CyberPatrol-—one of the most popular
blocking software programs on the market—decide to
block that organization's Web site from view? There's
nothing violent. iliegal, or pornographic on the AFA's Web
site. Far from it "

It turns out the AFA’s Web site was placed on Cyvber-
Patrol’s “Cybcrnot” list because it expressed “intolerance.”
which is defined as “pictures or text advocating prejudice
or discrimination .. ..” Since the AFA is opposed to homo-
sexuality on religious grounds. its Web site was deemed to
be “intolerant.” Many people and organizations. including
the ACLU. strongly disagree with the AFA's position on
homosexuality, but we would never suggest that they do
not have the right to express their opinions through the
written or spoken word. That would be totally inconsistent
with freedom of expression, which is the very backbone of
America’s constitutional democracy.

That. of course. is the problem with censorship. People
tend to like it when it is used to censor things they don't
like. But censorship is like poison gas: when the political
winds shift. it blows right back in the opposite direction.

Making the use of blocking sofiware by public libraries
and schools mandatory is the government's latest attempt
to regulate and restrict the Internet. Its first attempt. the
1996 Communications Decency Act. made it a crime to

Loren Siegel is director of public education for the ACLU
in New York.
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publish “indecent™ communications on line. That law was
declared unconstitutional by the U.S. Supreme Court in
Reno v, ACLU. In a 7-2 decision, the nine justices ruled
that the Internet was a free speech zone that deserved the
same First Amendment protection as books. news-papers.
and magazines. Even “indecent” expression, as long as it
was not legally obscene. could not be censored or pun-
ished.

Now that government (federal, state, and local) cannot
practice direct censorship by outlawing certain kinds of
expression, i1 is relying on blocking software instead. An
increasing number of city and county library boards have
recently forced libraries to install blocking programs, often
over the objections of librarians and library patrons. And in
March of this year, the Senate Commerce Committee
passed the Internet School Filtering Act. which will, if
enacted. require all public libraries and schools receiving
federal funds for Internet access to use blocking software.

The American Civil Liberties Union. the American
Library Association, and many other groups who care
abouit free speech are strongly opposed to laws that require
schools and libraries to use blocking software. How does
block:-ng software work? Blocking software can be
installed in individual or networked computers. It works
together with a Web browser (like Yahoo. Magellan. and
Alta Vista) to hide or prevent access to certain Internet
sites. Dvpending on the software company in question (and
there are many), blocked categorics may include hate
speech, criminal activity. sexual speech. “adult” speech,
violent speech. religious speech, and even sports and enter-
tainment. Some software companies hire people to browse
the Internet looking for sites that should be blocked. Others
use automated search tools.

Since whatever is blocked ultimately depends on artifi-
cial intelligence. mistakes are made. from the sublime to
the ridiculous. In general. the blocking tends to be far too
broad. sweeping completely innocent material into the mix

continued on page 14
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Bruce Taylor

Update on Law-Related Education,

The government has a difficult job looking atter the public
health, safety. and welfare. Congress passed the indecency
provisions of the Communications Decency Act tCDA) to
protect minors from tinding or being assaujted by on-line
pornograply. One of the arguments voiced against the
CDA was that the United States didn’t need more laws to
deal with porn on the Net because parents should just use
the developing filter software to protect their children at
home. Now the anti-government forces are attacking the
filters as too restrictive. and the ACLU and American
Library Association oppose installing filter programs on
school and library systems, even for children. We cannot
allow the adult population to see only what is suitable for
children. but we also can’t condemn children to seeing
what is unsuitable even for adults.

Whether they want it or not, young and old Web surfers
eet unsolicited E-mail offering pom for sale. If they cven
peek at a porn site, they'll get smut spam inviting them to
come hither to even more sites. The porn syndicates offer
free teasers and sell hard-core pictures on thousands of
xxx.com Web sites. The Usenet’s alt.sex newsgroups pro-
vide free bulletin boards for “porn pirates™ to trade the
most extreme kinds of pornography. what the syndicate
wouldn't dare sell in the back-alley pom shops of New
York or San Francisco. Unfortunately. these explicit sites
are not limited to adults and there is liule self-regulation.

In the CDA case. the Supreme Court affirmed that
“Transmitting obscenity and child pornography. whether
via the Internet or other means, is already illegal under fed-
cral law for both adults and juveniles.” It is a felony to
upload or download obscene materials and to send.
receive, or possess child porn. but law entorcement cannot
possibly prosecute all the offenders and the law alone does

Bruce Tavior is president and chief counsel for the
National Law Center jor Children and the Family in
Fuirfax, Virginia.
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not deter them. The et has group sex. incest. torture. bes-
tiality. excretory. and child sex images that could be crim-
inally prosecuted in any court under federal and state
vbscenity and child pornography laws. It is a serious prob-
lem: one that 1 think threatens the Internet’s ability to be a
universal medium for people of all ages. incomes, and
nationalities.

We at the National Law Center for Children and Fami-
lies (NLLC) are proponents of filters as a least restrictive
alternative to criminal prosecutions to restrict the traffic in
illegal obscenity and child pornography to adults and to
restrict the instant availability of harmful pornography to
minors. We believe a good filter is a necessity for home
computers used by adolescents and young teens. We also
believe a selective, non-agenda-based filter should be used
on school and library terminals for minors. If existing laws
were vigorously and fairly enforced. there would not be
the explosion ot child porn and hard-core obscenity on
line. and no restrictions should be needed for adult termi-
nals. As it is, however. obscenity and child pornography.
being illegal even for “consenting” adults, should be
restricted by technical filtering methods until and unless
law enforcement is successful in curtailing it on the Web
and Usenet,

We support filtering Net access to block out pornogra-
phy that is within the scope of federal and state obscenity
laws, mc:z-ming hard-core pornography with sexual penetra-
tion clearly visible and all explicitly sexual images of chil-
dren. Since schools. businesses. and libraries have no con-
stitutional right to such unprotected material. it is our opin-
ion that they should use available filter software and serv-
cr programs to block illegal obscenity and child porn from
entering their computer terminals, just as they do by keep-
ing hard-core films and magazines out of their physical
collections. (Two NLC legal memos on filter use are avail-
able at FilteringFacts.org, a pro-filter librarian group,
as well as at NationalLawCenter.org.) Parents can then set
their home filters to restrict more if they choose.

continued on page 15
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o1” objectionable material. Typical examples of blocked
words and letters include wxxx. which ends up blocking
Super Bowl XXX sites; breast, which blocks Web sites
about breast cancer: and the consecutive letters s, ¢, and x,
which block sites containing words like sexton und Aars
exploranon!

Blocking software can be a useful tool tor parents, and.
in tact. that is what the Supreme Court said in Reno v.
ACLU: "It is a reasonably eftective method by which par-
cnts can prevent their children trom accessing material
which the parents believe is inappropriate.” (Emphasis in
orginal.y But in the hands of the government. blocking
software can become an instrument of censorship and
repression.

CyberPawrol. for example. is curremly installed in a
number of public libraries. including libraries in Austin,
Texas. and Boston, Massachusetts. on computer terminals
used by minors. (If Senator John McCain, R-Ariz., has his
way. programs like CyberPatrol will be installed in most
~school and public libraries in the country. Sen. McCain is
sponsoring the Internet School Filtering Act.) Among
other categories. CyberPatrol blocks material on the [nter-
net deemed to be “FullNude.” defined as “pictures expos-
ing any or all portions of the human genitalia.” and “Sex-
Acts.” defined as “pictures or text exposing anyone or any-
thing involved in explicit sexual acts . .. ." According 10 a
repott by The Censorware Project. the following Web sites
are completely blocked by CyberPatrol as falling within
one or both of those banned categories:

Creature’s Comfort Pet Care Service. The Web sitc of a
married couple who walk dogs and provide in-home care
for pets while their owners are away. Nothing “FullNude™
or "SexActs” was found by The Censorware Project,

The National Academy of Clinical Biochemistry. Not
very explicit, unless you consider draft recommendations
on the use of cardiac markers in coronary artery disease to
be explicit material.

Explore Underwater Magazine Online. Contains a photo
art gallery that is not the least bit “FullNude™ or “Sex-
Acts.”

Another blocking software company, Net Shepherd
Family Searcli. claims to have rated 97 percent of the Eng-
lish language sites on the Web. According to a report by
the Electronic Privacy Information Center (EPIC), Net
Shepherd's filtering mechanism “prevented children from
obtaining a great deal of useful and appropriate informa-
tion that is currently available on the Intemmet.” For exam-
ple. EPIC found that if you conduct an unblocked scarch
tor “American Red Cross™ on one search engine. you were
referred to almost 40.000 documents. But if you used the
same search cngine together with Net Shepherd. that num-
ber producea only 77 hits. “The search engine filter had
blocked access to 99.8 percent of the documents concern-
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ing the American Red Cross that would otherwise be avail-
able on the Internet.,” EPIC found similar results when it
conducted searches for the Child Welfare League of Amer-
ica. UNICEF, and United Way.

There are lots of thingy libraries and schools can do to
ensure that voung people are not exposed to inappropriate
mitenal, short of blocking access to a huge portion of what
is avatlable on the Intemet. One idea is to require students
to take a seminar similar to a driver's education course,
The seminar would emphasize the dangers of disclosing
person:tl information such as your address. communicating
with strangers about personal or intimate matters, and rely-
ing on inaccurate Intermet resources. Another is to develop
“acceptable use policies.” as some schools and libraries
have already done. instructing parents, teachers, students,
librarians, and patrons on the proper use of the Internet.

This fall. a federal court in Virginia will hear the first
legal challenge 1o the use of blocking software in a public
library. The ACLU is suing the library board of Loudoun
County on behalf of a number of groups and individuals
whose Web sites have been blocked from view, including
Sergio Arau, a popular Mexican artist and rock singer: Rob
Morse. an award-winning columnist for the San Francisco
Examiner; and John Troyer. creator of “The Safer Sex
Page.”

The congressional debate over the Intermet School Fil-
tering Act will also be gathering steam. Young people have
a real stake in the outcome of these events. The evolving
law of the Internet will determins whether or not children.
in particular, and people, in general. will have an “infor-
mation superhighway™ that is free of arbitrary, overbroad,
and narrow-minded government regulation,

You ean follow the progress of both the legislation and
the Virginia trial on the ACLU’s Freedom Network Web
site: html:/aclu.org/ ¢

Death Row
on the Web

Dean Carter has a Web page called “Dead
Man Talkin'" Carter is on San Quentin’s
Death Row in California for murdering
five women and raping two others. He sends his columns
to Alex Bennett, a radio talk show host. who posts them
on the Web. George C.illins. whose daughter was killed
by Carter. is so enrag d by the murderer’s access to the
Internet that he has s ued his own Web page, Citizens
for Law and Order 1alking. He also launched a cam-
paign urging companies to stop advertising on Bennett's
radio program. Meanwhile, California prison officials
are considering what limits should be placed on prison-
ers’ free speech.

Adapied from ABA Human Rights,
Spring 1996, p. 20.
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continued from page 13

Today's filtering programs work very well and don't
make most of the mistakes attributed to them by “anti-
censorware” advocates. They often say that filters block
breast or sex references or other innocent material. The
truth is that America Online (AOL) added breas: to its
word-blocking list two years ago, for about a week. until it
was discovered that it blocked breast-cancer sites. Anti-
filtering activists also accused the X-Stop program of
blocking a Quaker site and other links, If it ever did, cur-
rent editions of X-Stop's “Librarian™ and filters such as
NetSheperd. N2H2, Net Nanny, and CyberPatrol have cor-
rected such early developmental mistakes. Don't believe
everything you hear, check out the facts for yourself,

The net is so potentially promising that universal access
should bc a goal for both adults and children. We must
solve the problem of how to allow miners and students
access to the Internet’s vast storehouses of information
without admitting them to the “adult” bookstores in the
dark comers of the Web. These are tough questions with no
easy answers, but that's why “censoring™ the Internet is
today's Great Debate. o
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ew fears about privacy are
fueled by alarming news siones
about information leaked from
electronic databases or over the [nter-
net. In Oregon, someone posted on the
Internet a copy of state Department of
Motor Vehicles records {available for
sale from the state for $222). enabling
anyone to match a vehicle license
number with the vehicle's registered
user. A naval officer named Timothy
McVeigh (no relation to the Oklahoma
City bomber) was discharged from the
Navy when an employee of America
Online disclosed McVeigh's identity
and homosexual status to a Navy
investigator. McVeigh sued the Navy
and America Online. won. and will
receive an undisclosed sum and retire-
ment from the Navy with full benefits.
Many people are now aware that Web
sites can use small tag files called
“cookies” to surreptitiously collect
and keep information such as a visi-
tor's E-mail address.

These alarming stories have led
some to call for new laws to protect
our privacy. Are such laws needed?
Many would say they are. A recent
survey reports thal the number of peo-
ple “somewhat concerned” about
threats to their privacy grew from 6.1
percent in [978 to 82 percent in 1995.

Solveig Singleion is director of infor-
mation siudies at the Cato Institute in
Washington, D.C.
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Privacy or Freedom
on the Internet

Solveig Singleton

Internet users’ concerns about what
might happen to data collected from
them on line may be holding back
electronic commerce. Over 70 percent
of 9,300 consusners who responded to
one on-line survey are more concerned
with privacy on the Internet than about
information transmitted by phone or
mail.

To decide what kinds of privacy
protections might be needed in the
digital age, we should consider care-
fully how privacy has been defined in
the past. It is also important to consid-
er potential conflicts between privacy
and freedom.

What s Privacy?

Privacy is not easy to deiine. One clas-
sic definition of privacy is the “right to
be left alone.” But this definition is too
sketchy for most purposes. Because
many of our actions affect and interest
other people. we do not always have a
right to be left alone If we do not pay
our bills, we can hardly complain if
our creditors begin to send us letters
and make phone calls. And while we
might find nosy neighbors or persis-
tent salespeople annoying, we would
not expect a right to throw them in jail
or drag them into a lawsuit. Besides.
many of us sometimes enjoy being
nosy or annoying ourselves. As much
as we value privacy, we value freedom
as well. We also value information
about those we live and work with.
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What are the conflicis between proposed new privacy laws and
freedom of information?
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Information in this article is used l
in the Teaching Strategy '

on page 41. '
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Somesne once commented that we
want privacy for curselves but infor-
mation about others.

Part of the problem with defining
privacy is that the term is used in so
many situations in which we feel that
others have intruded upon our lives.
These situations can be very different
from one another. Some examples
include cases in which
a. the police break down a man's door

and seize his coinputer withowt a

warrant;

b.a woman who is HIV positive

lzarns that her doctor has told one

of her neighbors about her medical

problems:

a student lcarns that her classmates

are discussing her behavior at a

recent party,

d. a Web site you used to order pet
supplies sells its list of customers to

a humane society, which sends you

a letter asking for a donation.
Some of these invasions of privacy are
perfectly legal; others are not. But they
are very different frorn one another,
and it would be difficult to come up
with a definition of privacy that
describes all of them. Looking at each
case, however, helps us describe dif-
ferent kinds of privacy problems.

[




Privacy and Property Boundaries
In Example a. the police have violated
the Fourth Amendment of the United
States Constitution. The Fourth
Amendment requires the police to get
a warrant to search our “persons, hous-
es. papers, and effects” (courts ailow
them to conduct a search without a
warrant in emergency situations). This
amendment is the fourdation of U.S.
citizens' rights to privacy against the
government, but the amendment does
not even mention the word privacy.
The privacy rights protected by the
Fourth Amendment are defined by
ordinary propenty rights: our right to
control our own bodies. houses.
papers. and other belongings. Ordi-
nary property rights, like the fence
around your house. help us define
many privacy violations. Someone
who glances in your window as he
walks by on the street probably hasn't
violated any law, but a Peeping Tom
who crosses your lawn to peer in has.

New technology makes ordinary
property rights less useful in defining
privacy. Suppose the police use
infrared film to see what is happening
in your house without actually enter-
ing your property? Or a neighbor
standing on his own property ams a
digital camera in your window? Here
courts have said that a privacy viola-
tion occurs when our reasonable
expectations of privacy are violated.
The problem is. this definition is cir-
cular. If a court rules that the police
may use infrared film without a war-
rant. then you will not expect activities
in your house that generate heat to be
private. If the court rul-s the other
way, tlien you can expect privacy. Per-
haps this is why lawyers say that “*hard
cases make bad law."

Problems with security—protecting
property—are probably the most
important category of privacy prob-
lems holding back Internet commerce.
Many people are reluctant to use their
credit card numbers to buy poods and
services on line, fearing that card nun-
bers will be intercepted by hackers.

Credit-card fraud. of course. 1s
already illegal. The best way 1o
improve Intemnet security in this area
is not to pass new laws but to use bet-
ter technology to protect against hack-
ers. Strong encryption technology. for
example. allows us to use powerful
mathematical algorithms to encode E-
mail and other messages so that only
the intended recipients can read the
message.

New laws were required. however.
to protect Intermet privacy against
unwarranted (no pun intended) intru-
sions by overzealous law enforcement
officers, The Electronic Communica-
tions Privacy Act of 1986 was passed
10 require police to obein a warrant
before reading our E-mail.

Privacy, Contract, and a Special

Gase: Medical Privacy

Some privacy rights grow out of spe-
cial relationships. For example.
lawyers are expected not to discuss
clients’ cases with outsiders. Indeed.
an expectation of confidentiality can
be formed by any contract.

A contract is a legally enforceable
agreement between two people to
exchange goods or services. Contracts
are an important kind of Jaw. just like
the statutes enacted by Congress. even
though no congressional representa-
tives vote to approve contracts. A con-
tract need not be a written document.
A contract can be formed without any
words being spoken if both parties
understand what they are expected to
do.

Thus, privacy rights can be created
whenever someone makes a legally
enforceable promise to keep certain
intormation secrct (though not all
promises are legally enforceable). The
America Online employee who told
the Navy investigator about Timothy
McVe.gh's on-line identity, for exam-
ple, violated the privacy terms of
America Online’s agreement with iis
subscribers.

Example b. the gossipy doctor, pro-
vides another good example of a viola-
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tion of privacy rights created by cus-
tom and agreement. Here the privacy
rights are defined by the terms of a
patient’s relationship with her doctor.
Confidentiality has always been an
important aspect of a doctor’s relation-
ship with his or her patient. Physicians
in ancient Greece promised to “all the
gods and goddesses” to protect the pri-
vacy of medical information according
to the Oath of Hippocrates:

Whatever, in connection with my
professional service. or not in
connection with it. I see or hear,
in the life of men. which ought
not to be spoken of abroad. I will
not divalge, as reckoning that all
such should be kept secret.

The American Medical Association
{AMA) has updated the oath to say
“that whatsoever vou shall see or hear
of the lives of inen or women which is
not fitting to be spoken, you will keep
inviolab:y secret.” The concem is that
a patient will not honestly describe his
or her symptoms to a doctor if the
patient fears his or her illness will
become fodder for gossips. Weli-
escablished custom. then, leads
patients to expect that doctors will
keep medical information private. In
medical ethics, privacy is defined as
one's right to give consent before
information about oneself is relayed to
third parties. Doctors who violate this
expectation can expect to be sued and
disciplined by the medical board.

Special problems with medical pri-
vacy arise because of the role of gov-
ernment and insurance companies in
paying for medical care. Medicare
fraud costs taxpayers billions of dol-
lars every year. As a reaction to this,
there is a great deal of pressure to give
Medicare auditors easy access to
patients’ medical records. even with-
out a warrant.

Gossip and Privacy

The gossiping classmates in Example
¢ did not violate any law, although the
subject of their discussions might
becume very unhappy. We might talk




about gossip as a violation of privacy
and frown on gossips. but the courts
have no power to enforce one’s desire
not to be the subject of gossip. If your
neighbor is spreading rumors about
the time he or she saw a police officer
knocking on your door. you probably
will not win if you tried to sue him or
her. Why do we allow this?

One theory is that gossip is just not
very harmful. One early aricle on pri-
vacy was authored by Louis D. Bran-
deis (later Justice Brandeis of the
United States Supreme Court) and
Samuel D. Warren in 1890 (Samuel D.
Warren and Louis D. Brandeis. “The
Right to Privacy.” 4 Harard Law
Review 193 (1890):. 195). Brandeis
and Warren argued that —as long as
gossip was oral . . . [one’s] peace and
comfort were . . . but slightly affected
by it.”

But this theory is plainly wrong.
Historically, gossip exchanged within
some small communities could cause
terrible ha..n indeed. because public
commentary within those communi-
ties had powerful influence over oth-
ers’ lives. One anthropologist notes
that even today in an isolated Spanish
village, “people live very close to one
another under conditons which make
privacy difficult. Every event is
regarded as common property and is
commented upon endlessly. . . . Peo-
ple are virtuous for fear of what will
be said.” The reason that we allow
gossip, then, cannot be because it has
little impact on our lives. Today most
people do not iive in small. isolated
towns, but our schools and workplaces
continually expose us to the opinions
of others.

A better reason is that we allow
gossip because we need and value the
frce exchange of information.
Althouyh gossip is sometimes inaccu-
ratc and often irrelevant. it can serve
an important social function. Is the
new student someone you might want
to become friends with or date? Dces
the nev: employce drink too much or
have somc other problem that might

make him or her unreliable? Can you
trust the new neighbor's son to take
care of your children for the after-
noon? Although ,.0ssip might be inac-
curate. it might be better than having
no information at all. Human societies
tend to gossip about whatever is
important to their social and economic
developmen:. In Lapland. for exam-
ple, people gossip about the theft of
reindeer. Anthropologists describing
other cultures note that “when individ-
uals are dependent on one another for
cooperative hunting, farming. or herd-
ing or for access to wage labor, gossip
and the reputations it creates can have
serious economic consequences.”

An attempt to outlaw goss'~ in the
name of privacy would conflict direct-
ly with the importance we place on the
freedom of information. Of the exam-
ples of privacy we have examined so
far, this is the first conflict between
privacy and freedom. Allowing the
police to conduct searches only with a
warrant does not limit our freedom, it
protects it. Expecting a doctor to keep
information confidential does not limit
his or her freedom, since he or she
agreed to respect the patient’s privacy
to begin with. But outlawing gossip
weuld put a stop to the perfectly ordi-
nary human activity of noticing what
someone else is doing and comment-
ing on it.

irivacy Versus Free Speech

The conflict between privacy and free-
dom of information emerges most
clearly in thinking about tabloid news-
papers like the National Enguirer.
which often contain stories based on
gossip and rumor. Rumors fuel many
stories that circulate in the more
respectable mainstream press as well.
Any attempt to regulate this would
obviously conflict with First Amend-
ment rights of free speech.

When Brandeis and Warren wrotc
their famous article on privacy. they
worriced that “the press is overstepping
in every direction the obvious bounds
of propuiety and of decency™—a con-
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cern echoed today in the outcry
against the “paparazzi” who pursued
Princess Diana. Brandeis and Warren
argued in favor of the creation of new
privacy rights to stop the press from
printing scandalous stories. But they
failed to consider whether creating
new rights to restrict the press would
violate principles of free speech. In
1890. this lapse was not surprising, as
courts in the late 19th century were
hostile to free speech. Today. howev-
er, we understand that taking free
speech seriously means allowing the
freedom of information even when
that information is not perfectly accu-
rate or obviously important.

After Brandeis and Warren’s arti-
cle. some judges began to recognize a
hodgepodge of tort claims based on
privacy. In our legal system, winning
a lawsuit based on a tort gives one the
right to get money from his or her
opponent (so even though O. J. Simp-
son was found not guilty of murdering
Nicole Brown Simpson and Ron
Goldman in a criminal case. he lost the
tort lawsuit that was brought by Ron
Goldman's family and must pay the
damages).

The privacy torts recognized in
some states include the misappropria-
tion of one’s name and likeness for
commercial purposes. public disclo-
sure of embarrassing private facts,
publicly placing the plaindff in a faise
light, and intrusion into the plaintiff’s
seclusion. It is not especially easy to
win such cases. For example, to suc-
ceed in a suit for intrusion into the
plaintiff’s seclusion. one must show
an intentional invasion, “‘physical or
otherwise, upon the solitude or seclu-
sion of another or upon his private
affairs. or concerns . . . if the intrusion
would be highly offensive to a reason-
able person.” And such suits succeed
only if the person has a reasonable
expectation of privacy.

Some states have also passed spe-
cial privacy statutes. These include the
“right of publicity™ laws, which help
sports figures and movie actors ensure
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that they alone may profit from the
sale of their own images.

Courts have recognized the poten-
tial conflict between privacy and tree
speech in several cases. The Supreme
Court has ruled that & newspaper may
publish a rape victim’s name once it
becomes a matter of public record.
Cox Broodcasting v. Cohn, 420 U.S.
4069 (1975). In Time, e, v, Hill, 383
U.S. 374 (1967), the Court ruled that a
magazine cannot be lable for inaccu-
raie portraval of an individual’s pri-
vate life unless the individual cun
show that the newspaper hknowingly or
reckiessly printed a falsehood. In
Smith v. Duaily Mail Publishing Co..
H3 U.S. 97 (1979). the Court ruled
that a state law punishing the truthful
publication of the names of juvenile
offenders does violate the First
Amendment.

In general. however. the privacy
torts and laws created in this century
are narrowly defined. The usuul fegal
rule is that human beings enjoy the
[reedom to talk or write about one
another in most contexts. as they have
always done. And this freedom has
been amplified a thousand times by
the [nternet.

Economic Freedom and Privacy
Perhaps the most controversial aspect
of Internet privacy involves business-
¢s” use of computer technology to col-
lect information about their customers.
as in Example d. Many Web sites,
including some designed for children.
collect  visitors’ names, E-mail
addresses. and other information.
Technology allows Web adminis-
trators to collect information about
visitors without the visitors® cven
being aware of it. One company in the
business of selling advertising on the
Intemnet uses “cookies™ to keep track
of how many times a Web surfer has
scen one of its ads. The cookie is a
small computer file stored on your
computer when you first view the
company’s ad. When you have scen
the ad three or four times. the compa-
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ny knows that you arc probably tired
ol it and antomatically displays a dif-
ferent ad.

The use of such information for
markeling purposes seems sinister.
But is it really? Most of the companies
that collect information about their
cusiomers are simply going to use it to
sell things. As human motives go. this
is not particularly hormble.

Indeed. using information about
how consumers behave and what they
want could be better for all ot us.
Businesses  waste  a
amount of time and money every vear
tryving 1o sell goods and services to
custoiners who just are not interested.
Many Internet sites with useful infor-
mation and millions of visitors are los-
ing a fot of money because they do not
know how to operate their businesses
profitably. The companies that run
these sites can afford to lose money for
4 few years as a learning process. but
they will not be able to continue losing
money forever. These businesses
could use electronie libraries of infor-
mation about customers® preferences
to target special sites and advertising
only to customers who are most inter-
ested. They can use these libraries 1o
develop new products and services.
trom tall women's clothing to credit
cards that offer discounts to frequent
buyers of tropical fish supplies or gar-
dening software.

tremendous

Libraries of customer information
can also help increase competition.
Imagine that vou are starting a small
mail-order business selling baby
clothes on the Internet. You are com-
peting with large department stores.
many of which have long-established
relationships with their customers. If
you can rent a list of potential cus-
tomers from other businesses, you wiil
find it much easier to get your busi-
ness started.

Some have proposed a new rule
that would require a company that
wanted 1o transfer mformation about
its customers to another business o
get the customers™ permission first.
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Does it make sense. however. to make
it illegal for a b mess to communi-
cate truthful information about a real
cvent to another business unless the
company has permission from the cus-
tomers involved? Such a rule might
often mean that information about cus-
tomers’ behavior would become o
expensive to collect and too expensive
for most businesses to afford.

Technology often helps us protect
our privacy without imposing (oo
much red tape on business. New
browsers let you know when a Web
site 1 trying to tag you with a cookie.
Concerned parents can buy software
that prevents their children trom giv-
ing out their names or addresses on
line—or teach them to give out a fake
name and address. And parents of
young children would be wise to sit
down and explain that a lot of infor-
mation sent over the Internet is mis-
leading or just plain crazy—not just
advertising, but many other things as
well.

Conclusion

As we think about the need to protect
privacy on the Internet. it is important
to recognize that new laws have costs
as well as benefits. Both ancient and
recent history suggests that govern-
ment. with its unigue powers over the
police and courts systems. can be a
much greater threat to privacy than
private businesses. The difficulty of
protecting our Fourth Amendment
rights against warrantless searches in
the context of new electronic technol-
ogy will perhaps prove to be the most
challenging privacy issue of the next
century, Preserving freedom in the
face of fear of new technology wiil be
another !reat challenge. ¢
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nimity. The Court decided withoul
dissent. or separate opinion. 34 of its
94 cascs during the vear compared to
26 last term and 28 in the 1995 term. by Brever with
Of the Y1 signed opinions. Chief Jus-
tice William H. Rehnquist wrote 12;
Justice Ruth Bader Ginsburg came in
second at 11: Justices Stephen G.
Breyer. Anthony M. Kennedv. Sandra
Day O’Connor. Antonin Scalia, David

Update on the Courts

The U.S. Supreme Court: 1997

Updute on Law-Related Education, 22.2. 1998, pp. 20-24. ® 1998 American Bar Association.

Supreme Court continued to
exhibit a tendency toward una-

uring the 1997 term. the H. Souter. und Clarence Thomas
wrote 10 each: and Justice John Paul
Stevens wrote eight.

Unanimous opinions are usually
rendered in routine cases. Justice
Ginsburg wrote six of these: followed
five: Rehnquist.
O'Connor.  Scalia,
Thomas with four each: Stevens with
two: and Kennedy with one. Five-to-
four decistons tend to be much more
contentious and ideological in nature.
Kennedy. Thomas. and Breyver each

wrote three of the majority opinions in
5-4 splits. followed by O’Connor with
two. and Rehnquist and Stevens with
one apiece.

Great discretion is granted the
Supreme Court in managing its case-
load. Of the some 7.000 disputes that
reached the Court [ast term, the jus-
tices delivered only 91 signed opin-
ions. This is higher than the decade’s
low of 75 during the 1995 term and
about in keeping with the 92 average
for the 1990s. but the number is well

Souter. and
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STATE SUPREME COURTS URIGINAL JURISDICTION
The Federal Court System

Federal. as applied to the U.S. system of government, usu-
ally refers to the national government of the United States
of America. Federal also refers to the American system of
more than one level of authonty charged with making and
carrying out laws. There are also a number of ways to dis-
pute regulations, ordinances, edicts, and stacwtes; but if a
challenge progresses through the system, 1t invariably
ends up in a state or federai court. The final arbiter is the
U.S. Supreme Court, which. as the highest court in the
land, is empowered to review decisions from both the state
and federal systems.

\ MANDATORY JURISDICTION

COURi OF APPEALS

SPECIALIZED DISTRICT
COURTS COURTS ’
CIVIL AND CRIMINAL CIVIL AND CRIMIRAL
CASES CASES

The Supreme Court has original jurisdiction in some
cases—for example, those involving the federal govern-
ment and a state, two or more states, and foreign diplo-
mats, Most federal cases are first brought before the dis-
trict courts, which are grouped into twelve regions (11 num-
bered Circuit Courts and the Circuit Court for the District of
Columbia) plus the Federa: Circuit Court of Appeais. The
federal court system also has specialized courts, such as
the Tax Court and the Court of Claims. While some cases
may be appealed directly to the Supreme Court, the vast
mayjority are initially appealed to the circuit courts.
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below the average of 140 signed deci-
sions annually in the 1980s.

Out of 94 oral arguments in the
1997 term. the Court disposed of the
underlving cases as follows; 38 were
reversed: 35 affirmed: 13 vacated
(meaning generally. but not always,
that the case is returned to the lower
courts for turther review): five were
dismissed. letting the lower court deci-
sion stand: two were classified as
“other” (combinations of partially
affirmed. reversed. vacated, etc.. rul-
ings): and one came up under the
Court’s original jurisdiction.

{Original lurisdiction

Original jurisdiction is rarely invoked.
having been pled only twice during the
past four years. It usually involves dis-
agreements between states or between
the federal government and a state.
The Court theoretically acts as a trial
court. resolving both factual and legal
issues presented. in original jurisdic-
tion matters. But the Court itself does
not actualiv hold a trial: it delegates
that role to a “special master.” who
renders an opinion that the Court
either approves or disapproves. in

whole or in part.

e x  Supreme Court Profile

The basic function of the Supreme Court—the only judicial body cre-
ated by the Constitution—is to determine whether federal. state, and
local governments are acting in accordance with provisions set forth
in the Constitution. which is the supreme law of the land. Once the
Court renders a decision. all other courts in the United States are
required to follow that rendering in similar cases. This consistency
helps guarantee equal justice for all Americans,

As would be expected. the role of the Court and its interpretation
of the law occasionally change. depending upon the political and eco-
nomic beliefs of its members and often th - prevailing social climate.
The President. with the advice and consent of the Senate. appoints
Supreme Court justices. who may remain in office for life unless
removed by impeachment for corruption or other abuses of their sta-
tion—which has never happened.

When deciding a case, the justices discuss the issues in private
after receiving written and oral arguments. The chief justice begins
the discussion, and the other justices give their opinions in order of
seniority. After they all have had their say. they vote in reversc order
of seniority—with the newest member cacting the first ballot and the
chief justice the last. Case . are decided by majority vote: in case of &
tie-——which may occur when one or more of the justices cannot vote
because of a conflict of interest or ill health—the lower court opinion
stands.

If voting with the majoritv. the chief justice selects the justice to
write the Court’s opinion. If the chief justice is not in the majority,
the senior justice who is of the prevailing viewpoint assigns the opin-
ion. In any case. any justice may write a concurring or dissenting
opinion.
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During the 1996 tenn. the Supreme
Court took original jurisdiction over a
federal-state dispute involving oil and
2as rights on submerged lands off the
coast o Alaska. The United States
won that case because the justices
ruled that the federal government
retains rights over public lands that
may be of use to the military—in this
case, the Navy.

More recently, New Jersey sued
New York in an etfort to gain jurisdic-
tion over the greater portion of Ellis
[sland. which had been considered part
of New York since the early 19th cen-
tury. At that time, the island was a
mere three acres in size. but over time
the federal government enlarged the
island by 24.5 acres to accommodate
larger immigrant-processing facilities.
It was the filled-in portion of Ellis
Island over which New Jersey scught
dominion.

The property actually lies on the
New Jersey side of the Hudson River,
but the 1834 Compact. an agreement
made between the two states and
passed by Congress. gave New York
jurisdiction of Ellis Island. After con-
sidering the facts of the case, the spe-
cial master noted that the 1834 Com-
pact gave New York jurisdiction of the
island onlyv as it existed in 1833, which
did not inclade the 24.5 acres added
since then, The special master held for
New Jersey. splitting the island so that
New Jersey had jurisdiction over eight
parts and New York over one part.
Urfortunately. if the division were
coraputed exactiy along the demarca-
tion lines, several historic buildings
would be divided between the two
jurisdictions. The special master tried
to solve this problem by giving the
facilities to New York., but the
Supreme Court held that this was not
permitited because of the wording of
the 1834 Compact. So the bulk of Ellis
Island is now under New lJersey's
jurisdiction. and the two states have to
{fgure out what to do with their sec-
tions of the border-straddling facili-
ties. New Jersev v. New York, 66
U.S.L.W. £389 (ULS. May 26, 1998).
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Mandatory urisdiction

In the 1997 term. two cases caine up
per the Court’'s mandafory jurisdic-
tion. meaning that a district court
opinion is subject to direct review by
the high court without going through
the circuit courts. One of these dealt
with the line itern veto. which sur-
vived an earlier challenge by six meni-
bers of Congress who were deemed to
hiave no standing to sue because thev
were not personally injured by the
statute. But when New York City
objected to President Clinton’s use of
the line item vato to cancel a provision
that would have forgiven repavment of
some S19 million in health-care bene-
fits by the city. 1he itemized velo was
found to be in violation of the Present-
ment Clause of the Consutution. This
particular provision requires all legis-
lation presented to the President to be
either signed into law or veloed.
Restating its decision, the Court said
that, under the Presentment Clause,
legislation becomes law in only one
way: First, both the House and the
Scnate must approve exactly the same
legislative text and. second. the Presi-
dent must sign the text exactly as
approved and presented by Congrass,
So the iine item vato is unconstitution-
al unles< it i resurrected as a constiu-

tnonal amendment. Clinton v. Civ of

New York, 66 LS. LW . tU.S. June 25,
1998).

The second nandatory appeal case
essentiallyv arose in a theoreucal “what
if" arena. Texas recent]y took steps to
ensure that its school districts are
accountzble for the academic perfor-
mance of their students. The state set
out to accomplish this by cnacting a
law providing for the appointment of
persens or teams of people 10 oversee
specificd operations  of troubled
school districts.  These  overseers
would have the power to accept or
reject administrative decisions pro-
posed by principals. superintendents.
and trustees and to direct those offi-
cials to take defined actions. The over-
seers could not, however, change tox

rates. alter spending levels already
approved, or affect the election of
trustees.

Texas is subject to the Voting
Rights Act of 1965, which prohibits
designated states from making any
changes affecting voting (some school
district officials are elected) without
clearance from the federal govem-
ment. The U.S. Attorney General
responded to a cledarance request hy
Texas by preclearing the provisions of
the state law while cautioming that
specifically using the previsions could
violate the Voting Rights Act.

The state filed suit to establish that
the management team provisions do
not affect voting and thus do not need
preclearance. A federal district court
refused 1o hear the state’s plea for
clearance before the tact: the judge.
vbserving that Texas had not appoint-
cd any overseers and had o plans to
do so. said that the state could not base
its case on possible future events that
may or may pot occur. The Supreme
Court agreed. saying that. if the statz is
carrect and wanis to avoid any delays
associated with obtaining clearance, it
could simply make the appointments.
wait to be sued, and prevail in court as
it insists would happen in any event.
Texas v. United States, 65 US.LW,
4234 (LLS, March 21, 19680,

Public Television Debates

Although the justices did not decide
any major telecommunications cases
last term, they did reverse an appellate
court ruling that would have afforded
almost any candidate for public office
the right to participate in public
debates sponsored by a state commis-
sion running public television stations.
After an Arkansas TV panel decided
to host a number of debates among
Democratic and Republican candi-
dates for contested congressional
seats. a hallot-qualified independent
whu was not invited to participuic
(Ralph Forbes) sued. Forbes claimed
that hiv politicnl views were being
excluded from the debates in violation
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of his First Amendment free speech
rights.

At the trial, u jury held that, since
neither Arkansas voters nor the news
media considered Forbes 1o be a seri-
ous candidate. election reporiing ser-
vices were not planning to cover voter
response to his candidacy. and he had
no campaign apparatus and little if any
financial support. Forbes was justifi-
ably excluded from the debates. An
appeals court reversed, ruling that all
legally qualified candidates have a
presumptive right to participate in
public debates. but the Supreme Count
reinstated the jury’s conclusion.

The Court. like the jury, found that
the commission acted reasonably in
excluding Forbes from the debates
because his candidacy had generated
virtually no public support. Including
him in the debates would <erve only to
take time away from the allotments
available to the two viable candidates.
the Court said in Arkansas Educarion-
al Television Commission v. Forbes,
66 U.S.L.W. 4360 (U.S. May I8.
1998;.

Term Qverview

Of the 94 lower court cases on the
docket this term. 85 came from the
federal court system—83 from the cir-
cuits and wwo directly {rom the dis-
tricts—nine were appeals from state
court decisions, and the last one was
the original jurisdiction case related to
Ellis Island.

In 1997, the Ninth Circuit, which
includes the West Coast. Alaska. and
Hawaii, was once again the inost
revicwed and reversed (now four
times in a row). The circuit ended the
term with 17 of its decisions chal-
fenged and a 3-13-1 record { with six of
its 13 reversals by unanimous deci-
<ions on the part of the Supreme
Count). This is an improvement on its
record for the 1996 term. which was
1-13-8, with seven of the 13 reversals
by unanimous decisions and four of
the eight vacated opinions actually
arpounting to reversals.




Oral Arguments for 1997 Term: 94

Reversed (2K)
J0.437%¢

Original

lunsdiction ()

17
Qther (21 Dismissed (51
213 5,204

Affirmed (35)
37.23%

Vacated (12)
12,834

Adapied from Preview of United States Supreme Court Casen.

no. S (Judy 100 1998): 77

Nesoin line among the circuits that
saw their decisions reviewed by the
high court was the Eighth Circuit, with
13 (5-5-3y; the Fifth with 2 (6-4-2%
and the Seventh and the District of
Columbia appeals counts each with
eight (3-1-4) and (4-2-2). respectively.
On the positive side, the two disirict
courts and the Fourth and Tenth Cir-
cuits. each with one case before the
Supreme Court. all ended up 1-0-0 in
that forum.

{he Court heard nine cases from
state courts. compared to eight durine
the 1996 term. i0in 1995 12in 199",
and 27 in 1993 Only three states—
California. Flonda. and Pennsyiva-
nia—had their decisions atiirmed. und
Pennxyvivania wis reversed in an ungse-
lated matter. Otker stute couns sufter-
ing reversals were T.ouisiana,
York. and Oklahonmi, while @a Alaba-
ma case was dismissed and 2 Man -
land deciston was vacated.

New

As Previously Reporied

Of the three federal cowt cases prevy
ously reported in Update, the Supreme
Count’s disposition of two—Clinton v.

New York und Arvkansas Edacaronad
Commission v. Forbes-~have already

been discussed. The third decision.
w hich deaft with perceived resirictions
on the funding of creative projects by
the National Endowment for the Ants
(NEA3 came before the Court amidst a
disagreement over what is and is not
Cart.”

Following the awarding of NEA
vranis to photographers who produced
images considered offensive by some
conservative organizaiions and the
resuiting furor they ra sed as a conse-
quence of widespread media repoming
of the photox” comenis. Congress
passcd a law requiring the National
Endowment for the Arts to take into
constderation general slandards of
decency in addition to artistic merit in
reviewing gram applicatons,

Led by Karen Finley. o number of
artists challenged the statute. and they
won ai both the Jistrict and appeals
court fesels. The Nimnth Circuis con-
cluded that the decency-consideration
provision was ot Ususceptible Lo
objective defininion” and thereby gave

Merits Dispositions by Signed Opinion: 89

Reversed (38)

42.7%

Oripinal th 11% 7

Other (2) 2.24¢%

Atfirmed (35)
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14614
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“rise 1o the danger of arbitrary and

discriminatory application”™ of the
Fitth  Amendment’'s Due  Process : A
Cluuse and the First Amendment's sandra Day U’C(mm]r
guaraniee of free speech. {
Reversing, the Supreme Court ook The first weman appointed to the Supreme
the view that Cungress had not man- ¢ Courl was Justice Sandra Day Q"Connor in
dated that only “decent” an be funded: 1981, Born March 26, 1930, in El Paso.
rather. all the legislators did was Texas. Sandra Day spent her early years in
encourage the foundation (v consider Bl Paso und later on a tumily ranch near
standards of decency when reviewing * Duncan, Arizona. She received her bache-
grant applications. The NEA remains  [or's degree in 1950 and law degree in
at liberty to fund any project it wishes. - 1952 from Staatord University-—coinci-
and art remains in the eve of the * denrally, Stantord’s 1952 law school grad-
beholder. Narional Endowmienr for the ! uates included Chief Justice Rehnguist. .
Aris v, Finley, 66 U.S.LW. 4386+ Following graduation from law school. ReuersiCorbis-Betmann

Day married classmate John O Connor HT.

Beginning her iegal career in private practice. O'Connor became an assis-
tant swie attorney general in Arizona in 1965, After being appointed to an
uncxpired term in the state senate in 1969, she was elected to the seat in 1970,
and 1 1973 became majority leader of the state senate in which she served
until 1975, In 1974 she won election as a judge of the Maricopa County Supe-
rior Court in Phoenix, a position she held until 1979, when she was appointed
1o the Arizona Count of Appeals. President Reagan nominated O'Connor as an
associte justice of the Supreme Court in July 1981, and in September she took
the vath of office after her confirmation by the United States Senate.

(U.S. June 235, 1998).

Be Cybersafe o Install anti-virus software and update it regularly. Most

= . new computer systems these days come with anti-virus
ecl your ¢o er system, fifes, s :

© prou.ct : (7” ‘“_ mputer sy [CPI] fil programs. but malicious hackers are crealing new

and credit rating from cvbercrooks tund

i ' . . ~iruses all the time. und an epidemic can spread amoz-
i mundanc accidents), computer experts

'ike Scott Charney of the Justice Depart-
ment’s computer crimes section recommend a few simple
precautions:

o Use common senie. Opportunities—real and bogus—
abound on w2 [nternei. If it sounds too good to be true,
it probably is, Deai onlv with established companies.

= Keep sensitive information off networks or in encrvpt-
ed files. The Internet was designed 1o foster easy
access, not privacy or secunty. E-mail messages and
other Internet communicailons can pass through many
computer systems. and anv number of people can see
them—naot just hackers but also system administrators
monttoring traffic,

e Question your computer sccurity. Is your password
something obvious—your nickname or initials, for

| instance? Worse, is it written down and taped to vour

| omputer? Do you have sensitive files that might be

aecessible 10 “Ihcrf"‘ Are you failing to encrypt infor- Adapted from ABA Joumnal, October 1997, pp. 70-71.
matton worth stealing?

ingly fast.

= Be wary of files £y om people you don’t know. Reading
E-miail is safe, but opentng files attached to an E-mail
can be dangerous: You could unwittingly activate a
“bomb” that oould shut dowsn vour system of unleash a
virus. '

= Back up all important files. Ask yourself how damag-

ing it waould dbe if yeur hard drive were erased right

now. Anything you're noi willing to lose should be
backed up; backups of particularly important files
should be stored offsite.

« Munitor children’s use of the Internet. Put the family
computer in a room with lots of parental tratfic. If vou
can’t always supervise. install blocking software to
screen out objectionable matertals. Keep children out
of chat rooms, unless they're monitored and certified
as kid-safe.
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o Case Study: Sexual Harassment

pEraN

Gebser v. Lago Vista School District
66 U.S.L.W. 4501 (U.S. June 22, 1998)

Petitioners: Alida Star Gebser

Adapted from Preview of United States Supreme

Respondent: Lago Vista [ndependent School District

Federal law provides that no person
st on the basis of sex. be excluded
from particijation 1, be denicd the
benetits of. or be subjected to discrim-
ination under any education program
or activity receiving federal financial
assistance.” The discrimination part ot
this provision has been interpreted to
include sexual harassment or abuse by
public school administrators, teachers.
or other school employees. While the
remedy for discrimination in educa-
tion. per se. encompasses remedial
action or termination of federal fund-
g if such action is not taken. students
alleging sex discrimination may sue
their school districts tor damages.

But even though sexual affairs
between students and educators are
considered a form of abuse classified
as discrimination. the question re-
mained about the circumstances under
which a school district would be liable
for an employee’s sexual abuse or
harassment of a student. In this case, a
female student sought to collect dam-
ages from a school district as compen-
sation for her having had an affair with
a teacher. a relationship that no offi-
cial of the district knew about.

FAGTS

Alida Star Gebser becarae invoived
with a male teacher named Frank Wal-
drop in 1991, when she was an eighth
grade srudent in the Lago Vista School
District. Waldrop began his pursuit by
making sugaestive comments to Geb-
ser and other female students: then
under the cuise of going to her home
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1o gnve her a book, he initiated an
affair with Gebser. The liaison. which
included -exual intercourse. lasted
about a yeuar and ended only after the
two were discovered in a compromis-
ing position by a local police officer.
Somewhere along the line. Wal-
drop’s principal—having received
parental complaints related to the
tzacher’s  suggestive remarks 1o
female students—advised Waldrop to
be more careful in dealing with the
students. That was the extent of the
district’s response 1o Waldrop's
behavior until the atfair was made
public and came to the attention of
school officials. at which time Wal-
drop was tired. Dissausfied with that
action. Gebser and her mother sued
the district in state court, alleging vio-
latons of both state and federal laws
for which they sought compensation.
Because of the legal duality of the
allegations. the district was suceessful
in removing the case to a federal court.
which said that the federal education
discrimination provisions do not
impose damage liability on-school
administrators unless they have some
type of notice of misconduct on the
part of their cmployees tin this case.
Waldrop) and tail to act on the matter.
An appeals coun affirmed. ruling that
a school district is not liable for dam-
ages for teacher-student sexual abuse
affairs; “unless an employece who has
been invested by the school board with
supervisory power over the offending
employee actually knew of the abuse,
had the power to end the abuse. and

Court Cancs. no. 8 (Julv 10. 1998): 63-64.

tutad  do so.” Since no district offi-
¢ 1 was shown to have any knowledgc
of Waldrop's misconduct before his
(iring. there wus no liability for dam-
ages under the federal education dis-
crimination statute. the appellate court
said.

DECISION

Affirming. the Supreme Court adopted
the actual knowledge tes( applied by
the appeals court. At the very least,
damages liability under the applicable
law requires a showing that an official
“who at a minimum has authority to
address the alleged sexual misconduct
and institute corrective measures”
makes an official decision not to do
S0.

Although the Court's decision lim-
its school district lability for damages
under federal law to those instances
when someone with the power to siop
sexual makes an
informed decision to not tae remedi-
al action. remedics under state law
against both the pcrpetrator and the
cmploying school district are general-
ly available.

misbehavior

Docket on Disk: A Digest of
Supreme ( yurt Decisions From
1977 Through 1993
Explore summaries of important
Supreme Court cases. Browse via

search terms or look up specific
cases. IBM-compatible. PC #497-
0080 $35 Contact ABA Publica-
tions Dept., (R00) 285-2221.




Case Study: Attorney-Client Privilege

Swidler & Berlin v. United States
66 U.S.L.W. 4538 (U.S. June 25, 1598)

Petitioners: Swidler & Berlin
Respondent: United States

Our systeni of justice dictates that
some secrets be kept from the prving
eves of prosecutors—not many. but
some. One such communication that
has long been considered not subject
to disclosure is that between attornevs
and their clients. This permits clients
1o tell things to their lawvers that they
might not disclose if they thought oth-
ers would have access to the informa-
tion. When interacting with their attor-
neys. clients may admit to something
that they would rather not admit to or
confess to the commission of unrelat-
ed actions that could subject them 10
suits for monetary damages. but those
communications are privileged.
Questions arise in this case: Does

the privilege hold up after the death of

a client who may have told his attor-
ney something that couid be vital to
the prosecution of another case? Does
it apply when the protection atforded
to a client is no longer necessary
because he is dead? Since the privilege
is calculated to facilitate communica-
tions only between defendants and
their legal defenders. when no further
interaction is possible. why should the
privilege be available to attorneys who
have what might be considered vital
information in conjunction with other
litigation?

FACTS

In 1993, Deputy White House Counsel
Vincent Foster met with attorney
James Hamilton of the law fir 1 Swid-
ler & Berlin. Foster was considering
hiring Hamilton to represent him in
connection with possible congression-
al and other investigations into the dis-

Adupied from Preview of United States Supreme

missal of emplotees of the White
House Travel Office. In the cour-e of
their conversation, Hamilton made
handwritten notes. Nine days after that
meeting, Foster committed suicide.

One of the players involved in
these investigations was Independent
Counsel Kenneth Starr who was prob-
ing a number of incidents involving
President Clinton and his White
House statf, including those tired from
the Travel Office. In {995, Starr
obtained subpoenas from a tederal
grand jury for the notes taken duning
the Foster-Hamilton meeting.

Hamilton responded by filing a
motion 1o quash the subpoena—to
deny its enforcement—in federal dis-
trict court. arguing that the notes were
protected by the attomev-client privi-
lege. The district court agreed with the
attorney and refused to enforce the
subpoena. but the District of Columbia
Circuit reversed after holding that the
attorney-client privilege could not be
considered absolute. Applving a bal-
ancing test, the appeals court created
an exception to the privilege under
which otherwise privilegid communi-
cations could be disclosed after the
client's death if the documents were
potentially important to a criminal
inquiry. In light of this exception. the
court ruled that the handwritten notes
were not privileged.

DECISION

Taking the case on an expedited basis.
the Supreme Court reversed the D.C.
circuit’'s opinion and held that the Fos-
ter-Hamilton notes are indeed protect-
cd documents. In so ruling, the Court

26 UPDATE ON LAW-RELATED EDUCATION/Technology

Court Cases. no. 8 (July 10, 1998): 70-71.

said that the attorney-client privilege
is among the oldest protections recog-
nized by law, and that the privilege
extends to a client’s confidential com-
munications even after death. Indeed.
if this were not the case, there would
be no need for the principal exception:
privileged communications by the
maker of a will can be disclosed in
will contests. The Court also suggest-
ed that the will-contest exception
might be better thought of as an
implied waiver of the privilege, avail-
able only so that attorneys may shed
some light on the true intentions of the
deceased.

Also rejected was an argument by
the independent counsel that the
attorney-client privilege is analogous
to the Fifth Amendment’s protection
againsi self-incrimination, which falls
when death precludes the need to
shield a client trom the criminal con-
sequences of confidential statements
miade to an attorney. According to the
Court. there are many noncriminal
reasons why clients might not want
confidential matters made public—for
example, a desire to avoid harm to
{arnily or friends.

In any event. the justices said that,
if clients were afforded privilege with
respect to confidential communica-
tions only during their lives. the con-
stricted protection would discourage
the attorney-client exchanges that the
privilege is intended to facilitate. In
short, the Court could find no persua-
sive reason to abandon a centuries-old
protection.
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Update on Congress

A Review of Curreit issues Facing Congress

Updaie on Law-Reluted Educarron, 22.2, 1998, pp. 27-30. © 1998 American Bar Association.

Clock Ticking in Legislative Arena
Time is running out. Congress has lit-
tle time left to devote to legislative
matters—including those for telecom-
munications—since the legislators are
scheduled to recess in early October in
order to preparc for the November
elections.

In any event. the 105th Congress
has not been overly uctive when it
.omes (o telecommunications law.
One proposal. dealing with cellular
phone fraud by distributers, actually
made it through the legislative process
and became law. To date. that feat
stands alone. Recently. however, the
Senate passed a bill that would tighten
existing prohibitions on unauthorized
switching of consumers” telephone
services, and the House approved a
bill designed to open intemational
communications satellite transmis-
sions to private industry. Neither bill
has yet to be considered by the other
legislative body.

While Congtess has considered
amending an Internet anti-obscenity
statute deemed unconstitutional by the
Supreme Court. all that developed
during this Congress were introduc-
dons of related bills and supportive
speeches in the Senate. At this late
date. it is doubtful that the stricken
Communications Decency Act of
1996 will be acted upon in any mean-
ingful way this year.

These telecommunications propos-
als join other pending legislation that
will expire with the close of this Con-
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gress. Bills expire much more often
than not since only about 3 percent of
the bills introduced during any given
session of Congress—a two-vear peri-
od—bcecome law. Even appropriation
bills. which are essential for the gov-
emment to operate in an effective
manner, sometimes fall by the way-
side. When this happens. the bills are
supplanted by what is called a “‘contin-
uing resolution,” which permits feder-
al agencies to operate at the funding
level of the previous year (or at a high-
er level approved by the House, if
applicable).

Telephone Service: Senate Slams

“Slamming” Schemes

“Slamming” is the unauthorized
changing of customers’ telephone
exchange or toll services and. as a
result. slammed consumers may be
afforded lower-quality service and/or
higher rates. Sometiines phone users
are not even aware that they have been
switched to another telephone service
until they see their bills, Slamming
has happened to thousands of phone
users, and the problem is expected to
become more prevalent if Congress
does not enact stringent anti-slamming
measures.

There are many ways in which a
carrier ¢an slam a consumer. Accord-
ing to the Senate Commerce Commit-
tee, some long-distance sales repre-
sentatives misrepresent themselves by
claiming that they are calling on
behalt of some well-known firm or are

93

working with the local telephone com-
pany to consolidate local and long-
distance phone bills. Others use false
third-party verification or deceptive
telemarketing practices as 1 way to
obtain authorization for carrier
changes from customers. Or they may
falsely state that they received the con-
sumer’s verbal consent for the switch.

Despite the best efforts of the Fed-
eral Communications Commission
(FCC) to stop these practices. aggres-
sive long-distance telemarketers con-
tinue to mislead consumers. In its fall
1996 Common Carrier Scorecard. the
FCC said that more than onc -third of
the written complaints it had received
related to slamming. and these gripes
have become the fastest-growing cate-
gory of complaints reported to the
agency. In 1997, 44.000 consumers
complained of switches—a 175 per-
cent increase from the 16,000 com-
plaints received in 1996.

But that is not the half of it.
According to the National Association
of State Utility Consumer Advocates.
slamming is now the largest single
consumer complaint received by many
state consumer agencies, and as many
as one million consumers are switched
annually to a different provider with-
out their knowledge or consent.

Since 1996. the date of enactment
of the Telecommunications Act. no
telephone company may legally sub-
mit or executc a change in a con-
sumer’s Selection of a service except
in accordance with the FCC’s verifica-
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tion rules. Upon adoption of these pro-
cedures by the agency. any carrier that
illegally charges for phone services
will be liable to the consumer’s origi-
nal carrier for an amount equal to all
charges paid by the consumer to the
unauthorized carrier.

One reason that the problem per-
sists is that it is often difficult to prove
that a provider switched a consumer to
its service without the consumer’s
consent. Without this evidence. slam-
mers go unpunished. Another reason is
that the majority of consumers who
have been fraudulentiy denied the ser-
vices ot their chosen carrier do not
turn to the FCC for assistance because
the agency’s processes are confusing
and its sanctions arc inadequate.

The Senate has passed a bill intend-
ed to provide more effective ways to
stop slammiing. The legislation would
establish stringent anti-switching safe-
guards as well as additional remedies
and fines that should discourage carri-
ers from engaging in this practice. It
prescribes definitive procedures for
companies o follow in making carrier
changes. provides alternative ways for
consumers to obtain redress for having
been slammed. and gives federal and
state authorities the power to impose
tough sanctions, including high fines
and compensatory and punitive dam-
ages. These measures. in addition to
those that the FCC and the states may
develop. could plug the existing r« gu-
latory loopholes and ensure that con-
sumers are afforded adequate protec-
tion against slamming.

The Senate-passed measure has an
additional benefit. [t would also pro-
hibit the practice of “spamming.”
which entails the mass unsolicited
electronic mailings. The bill would
permit the targets of these solicitations
to rermove themselves from annoying
mailing lists.

Adaptred from Congressional Record.
May 12, 1998.
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A Penny for Your Thoughts
Vacuum tubes were once the cormer-
stone of the communications indvs-
iry's technology—todayv they are
dinosaurs. Now there are computer
chips that. although only half the size
of a fingernail, are equal in power to
some five million vacuum tubes. IBM
has predicted that, in the not-too-
distant future. we will be capable of
storing alf of the volumes of waorks in
the Library of Congress—representing
the largest amount of recorded human
histery anywhere on Earth. over 16
million volames worth-——on a chip the
size of a penny.
Adapred from Congressional Record,
May 12, 1998.

Cell Phione Anti-Cloning Bill
Signed by President

Enforcement of rules prohibiting the
cloning of cellular telephones has been
made casier for federal agencies
charged with exacting compliance
with those regulations. President Clin-
ton signed. as Public Law 105-172, a
bill that targets manufacturers and dis-
uibutors of equipment (“black boxes™
used to alter the electric serial num-
bers of cellular phones.

Currently. some 56 million people
use cell phones and. according to
industry sources, these customers lose
in excess of $650 million a year due to
fraud—much of 1t due to cloning. The
Secret Service. the federal agency
charged with investigating cloning
offenses. has doubled the number of
arrests made in the area of wireless
communications fraud every year
since 1991—with 800 individuals
charged with cloning cell phones dur-
ing 1996.

Although the law previously on the
books was useful in prosecuting some
cloners, the statute did not function
well when it came to discouraging
cloning at the distribution level. Testi-
fying before the Senate subcommittee
on Terrorism. Technology, and Gov-
ermment [nformation. a Secret Servicc
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agent said that. because the law then
written required preof of “intent to
defraud” in order to successfully pros-
ecute a viclation, distributors of
cloning equipment were “zfusive tar-
gets.” Distributors were able to cir-
cumvent the rules by simply putting
disclainiers on their advertising, there-
by avoiding a finding of fraudulemt
intent. This allowed ““for the continued
distribution of equipment. permitting
elements of the criminal zrena te equip
themsclves with free, anonymous
phone service.” the agent said.

Under the new statute, prosecutors
need only prove that an individual
“knowingly uses. produces, traffics in.
has control or custody of, or possesses
hardware or software [while] knowing
it has bcen configured to insert or
modify telecommunications informa-
tion associated with or contained in a
telecomumunications instrument so that
such instrument may be used to obtain
telecommunication service without
authorization.”

Adapted from Congressicnal Record,
April 1. 1998,

Internet Gag Remeval Lauded in

Senate

Restricting the Internet through statu-
tory censorship of “obscene materials™
was an idea whose time came and
went in the nation’s capital. Congress,
in an attempt to protect children from
being exposed to dirty words or come-
ons from possible sexual offenders,
took it upon itself to ban such lan-
guage from the Internet. This actinn
was a mistake. according to the U.S.
Supreme Court. which ruled that the
Communications Decency Act of
1996 violated the First Amendment’s
guarantee of the right to free speech to
all Americans.

“(Wle have repeatedly recognized
the governmental interest in protecting
children from harmful materials. . . .
But that interest does not justify an
unnecessarily broad suppre:sion of
speech addressed to adults,” the Court




said. adding that the government may
not reduce the telecommunication
options of the adult population 10 a
level that is fit only for children.

Pruising the court’s decision. Sena-
tar Patrick Leahy. D-Vi.. said that the
statute was “misguided and unwork-
able [and] reflected a fundamental
misunderstanding of the nature of the
Internet (and that the law} would have
unwisely offered the world a model of
online censorship instead of a model
of online freedom.™ Leahy noted that
the Communications Act would have
put all internet users at risk of com-
mitting a crime. Simply transmitting
vaguely defined “indecent” material to
1 Web site where a minor might see it
would have subjected the sender to a
potealia} twa-year juil term angd large
tines. “Mixing government and poli-
tics with free speech issues often pro-
duces 2 corrosive concoction that
erodes our constitutional freedoms.”
he said.

Leahv cobserved that what strikes
some people as indecent or patently
offensive may have no adverse mean-
ing to others, and a ban on these mate-
rials would threaten to drive off the

Internet an unimaginable amount of

valuable political, artistic. scientific.

health-related. and other specch. Some
examples:

* A university professor would risk
prosecution by making available on
line to a first-year literature student
such classics as Caicher in the Rye
and Of Mice and Men, which have
been challenged as indecent read-
ing material in many communities.

+ Forwarding to a child an on-line
version of Seventeen magazine
might violate the law even though
the publication is available without
restriction uat newsstands.

* An E-mail message containing cer-
tain four-letter words sent by one
teenager to another would violate
the law.

* Museums with Web sites may have
thought before  posting
images of classic nude paintings or
sculptures showing sexual organs.

* On-line discussions about AIDS or
other sexually transmitted diseases
may have been illegal.

So now the ball is back in Con-
gress” court. and the Senate has in the
works a bill that would formally repeal

twice

Freedom vs. Privacy:
A Tangied Web

!
i
|

Increased assaults on personal privacy have prompted N
demands for legislative action in the arena of Internet infor-

mation availability—for $7 a California information service will provide the
full name. birt.c date, and social security. telephone. and driver’s license
numbers of almost any U.S. resident. Most members of Congress and the
Federal Trade Commission favor self-regulation of the Internet. but with the
addition of 10,000 new Web pages every week, there are bound to be some

maverick operations.

Congress. though one of those institutions of. by. and for the people. may
not wish to tangle with the Web. Some of the heftiest campaign contribu-
tions to members of Congress came from banks. insurance companies,
healtli care conglomerates. credit institutions. and information services—all
of which have a vested interest in an unfettered exchange of personal
data—according to the Center for Public Integrity. So. what it boils down 0
is who is to watch the store. guard the coop. or draw the line when it comes
to the zone separating the free flow of information and respect for personal

privacy.

Adapted frorm The Indianapolis Star., Awgust 25, 1998, P.A.
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those provisions of the law (which is
still on the books despite its unconsti-
tutionality) that relate to obscenities
carried over the Internet. The Senate
bill would. however. restore language
that prohibits persons f{rom using
lewd. indecent. or harassing words
during the course of interstate tele-
phone conversations.

Adapted from Congressional Record.

January 28, 1997 and June 26, 1997.

House Enderses Bill to Open Tel-
Sat Competition

Communications satellite transmis-
sions are currently concentrated in the
hands of state-run monopolies. includ-
ing the American-based COMSAT,
that have divided the international
information market to the detriment of
private industry. according to House
Commerce Committee Chairman
Thomas Bliley. R-Va. In shepherding
through the House a proposal designed
to introduce market forces into the
international communications arena—
and 1o discourage the encroachment of
intergovernmental organizations as
providers of Internet, direct broadcast,
and cellular phone services—Bliley
said that monopolies by their very
nature are noncompetitive.

They are, rather. organizations that
are by, for, and of themselves. and “it
is high time for them to be privatized.”
he said. Bolstering his philosophical
argurnient in favor of the bill. he noted
that COMSAT's average margin in
reselling international communication
services “is an amazing 68 percent.
Not bad if you can get it. but very bad
if you happen to be a consumer. Every
cent of COMSAT's high prices comes
from the pockets of American con-
sumers,” That argument—-a pocket-
book issue—carried the bill to pas-
sage, and the Senate must now act on
the measure if it is to become law.

Adapted from Congressional Record.
May 6, 1998.

Technology/UPDATE ON LAW-RELATED EDUCATION 19




Student Handout

Chieck Your Knowledge of Congress

A Note to Teachers: Have swudents individually, in
pairs. or in small groups investigate the .S,
Congress. Use the quizas a prete‘sl and then have stu-
dents look for information to corroborate the state-
ments on the quiz. Alternatively. use the quiz as a
posttest after students have coinpleted their congres-

|
|

sional investigation to see whether thev found the
facts used in the quiz.

Check the correct completion for each ot these state-
ments about the U.S. Congress. Answers appezr on
page 61.

1.

4.

The most important task of the U.S. Congress

1S

a. proposing consti'utional amendments.

b. making laws.

¢. approving appointments for high-ranking
government officials and Supreme Coun
justices.

Most candidates for Congress are nominated

by

a. primary election.

b. party convention.

¢. party committee.

Respectively. members of the House of Repre-

sentatives and the Senate must be at least

a. 28 and 32 years old.

b. 18 and 21 years old.

¢. 25 and 30 years old.

The Senate is called a continuing body

because

a. its membership is never completely new.

h. it never fully adjourns.

¢. the Senate and the House meet jointly.

10.

Article 1. Section 8 of the U.S. Constitution

erants Congress the express authority o

a. coin money. regulate trade, and appoint
federal iudges.

b. declare war, raise and equip military

forces, and create a federal treasury
department.

¢. coin money, declure war, and regulate
trade.

Congress's constitutional authority to “make

all faws which shall be necessary and proper”

derives frowm the portion of Article 1. Section

8. known as the

a. implied clause.

b. -»gulation clause.

¢. elastic clause.

Most memvers of Congress follow congres-

sional debate

a. personally, in their congressional chamber.

b. by close-circuit TV, while attending to
other legislative duties.

¢. through daily reports and analyses of their
aides and other staff members.

Members of either the Senate or the House

may be expelled by a two-thirds vote of

a. their constituents.

b. their own chamber of Congress.

e. both chambers of Congress.

Standing committees of each chamber of Con-

gress are the most important kind and doal

with

a. introduced bills.

b. investigations and inquiries.

¢. resolution of party differences within the
chamber.

Members of Congress use various methods of

voting on a bill. including

a. voice vote, roll-call, and ballot.

b. voice vote, roll-call, and division.

c. voice vote. roll-call. and cloture.

Source: World Book Encyclopedia. “Congress of the United States.” “House of Representatives.” “Senate”
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LRE Project Exchange

Is the Internet a Good Research Tool for Teaching
about Law and Government? A Case Studv from the Field

Barbara Miller with Jackie Johnsor

he Challenge

if teachers wait for academics. curriculum developers.

and technology specialists to provide a definitive and
theorencally and pedagogically satsfying answer to the
title question. students will not be gathering daa for civic
purposes in cvberspace anytime soan. Many teachers view

the Internet as such an authentic and important source of

data for today's youth that they feel a responsibility to
model its potential uses as part of civic education. Unforu-
natelv. much of what has been written on the uses of com-
puter technology in the classroom reveals little hard evi-
dence to show how the Intemnet is an etfective research tool
for enhancing learning.

In reading through the literatire on uses of the Internet
in social studies and civics, one finds a numb  of sources
that help *=achers learn the basics of Internet searching and
suggestiens for introducing students to the language and
processes. In contrast, few references are made to “action
research™ in which clagsroom teachers consider and then
report the costs and benefits of using the Internet in terms
of what students are learning. By analyzing the stories that
reachers tell us about their successes and struggles in using
the Internet to improve student learning and citizenship. we
can improve their practice and the training that they
receive.

Those teachers who are interested in thoughttul uses of
the Internet within civic education face many challenges in
designing lessons that address the goal of improved learn-
ing. This article features the work of one such teacher who
has attempted to confront some of the mare serious chal-
lenges and to test various approackes for integrating student

Barbara Miller is a Senior Staff Associate at the Social Sci-
ence Education Consortium and Director of the Colorado
Civic/Legal Education Consortium in Boulder.

Juckie Johnson is a social studies teacher and deparmment
co-coordinator at Campus Middle School, Cherry Creek
Schools. Engleweod. Colorudo.,
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research on the Internet into her year-long civics and Amer-
ican Studies program.

From a classroom teacher perspective. it would be easy
to conclude that teaching students to do Internet research on
topics of civics and government is not worth all of the has-
sles and time that it takes to adequately address the chal-
lenges involved. It progress is to be made in making use of
the best the Internet has to offer for students, classroom
teachers who take the time 10 complete research on the
Internet and then work with experts to develop strategies
and critically reflect and report on their classroom practice
are the ones who will lead the way.

Following a review of the challenges identified by
experts and the case study illustrating the rationale, Iessons,
and student work submitted by one teacher, you are invited
to draw your own conclusions about the degree to which
Internet research is promising practices tor enhancing civic
knowledge.

Critics and Advocates

After researching the Internet as a possible tool for educa-
tional reform of social studies. Erik Lund, a historian and
teacher trainer at Ostfold College. Norway. concludes. “As
a communication system the Internet is superb, but as a
retrieval system in its embryonic stage aimost useless as a
learning tool.” Lund finds that the Internet by its own
nature (a place for surfing through disorder) is counter-
productive to the very fundamentals of learning in which
there is need for focus and order.

Bernard Langer. associate professor of the history and
philosophy of science at Ramapo College, Mahwah, New
Jersey, shares }.und’s skepticism about the impact of Inter-
net research on student learning. In writing about the use of
the Internet at the collegiate level, he makes arguments that
are particularly relevant to teachers of pre-collegiate stu-
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dents: My skepticism represents a progressive departure
trem my position of not more than a vear ago, viz.. that as
much junk and debris exist in cyberspace as in cosmic
space. [t may be attractive and glittering junk. but it is. even
by a different name. ontologically still, and mostly junk.”
He goes on to point out that “much of this junk ends up in
student essays as a substitute for authentic and critical
scholarship.”™ In forwarding this argument, he states that
“the Internet is not a library. Its content ought not have the
same status as a scholarly article found in a respected jour-
nal simply because the process by which it is produced.
reviewed. and accepted for publication does not involve the
same institutional and community scrutiny.”

Other skeptics of using the Internet as ua research tool tor
students cite more basic and practical concerns: Most
schools are inadequately wired and billions will be required
to bring services to the classroom. Many teachers report
that their classes have access to only one computer or that
policies regulating student use are not vet developed. Oth-
ers aw ait training or software. Some feel that the hvpe over
the Internet is exaggerated.

Cautionary advice on student-initiated research also
comes from advoczates of the Internet in K-12 classrooms.
People wha believe that the Internet is an approprizte and
exciting wol for students to use in social studies classrooms
do not see this technelogs as a panacea for reforming
schools. A quick survey of the literature indicates that
advocates of Internet research have spent much of their
time considering the practical aspects of familiarizing stu-
dents with the basics of the Internet rather than on the
instructional value of what students are learning.

Donna M. Bertazzoni. associate professor of journalisni
at Hood College in Frederick. Maryland, points tcachers to
several “virtual law™ libraries that are available on line
while cautioning her students “not to abandon their analyt-
ical skills while surfing the net. Students must be as careful
about information they gather from cyberspace as they are
about information they find in the library. They must criti-
vally evaluate who is providing the information. what that
person or organization's bias is. and whether the informa-
tion is up-to-date and accurate. Students also need to be
directed to research manuals to learn the proper way 1o cite
material they find on the Intemet.”” She recommends that at
the collegiate level. professors provide students with a list
of usctul sites to get them started. At the pre-collegiate
level. teachers probably have a higher standard for review-
ing sites and checking them more rcgularly to see if those
sites are still valid.

Charles S. White, associate professor of elementary edu-
cation at Boston University. an expert in social studies and
technology and a proponent of using the Internet for
instruction, emphasizes that. at its best, the Internet is a tool
that should be selected after the tough instructional deci-

sions are made. He urges teachers to begin by establishing
the leaming outcome hefore selecting and adapting partic-
ular types of technology. In White's model of teaching with
lechnology, emphasis is placed on teaching students
enough content so that the learners have the background to
effectively evaluate what they are tinding. He points out
that students cannot be expected 10 have success in retriev-
ing information if they do not have some context or back-
ground tor selecting key words or evaluating the bias and
value of the information that they tind. He cautions teach-
ers that technology will most likely follow and support but
not lead educational reform cfforts.

Criteria for Using the Internet in Civic Education

In reviewing the concerns of both proponents and critics of

Internet rescarch. the following questions emerge for eval-

uating lessons and Internet assignments.

* Has a valid (or authentic) use of the Internet been iden-
titied for the assignment?

* Does the Internet enhance the learmning goal that is being
addressed? Could the content be accessed more etfec-
tively elsewhere?

» Arc the students learning more through the use of the
futemet? Are they learning better?

» Are they being asked to think critically about what they
«ave tound?

» Has using the Intemet changed the lesson outcome? If
0. does it enhance or detract from the outcome?

» What new or extra work is required of the teacher? Is the
result worth the effon?

Jackie Johnson’s Story

During the 1997-98 school year. as part of her profession-
al development plan at Campus Middle School (Cherry
Creek Schools, Colorado). Jackie Johnson looked for
opportunities to integrate student research on the Internet
inio her eighth-grade American Studies program. Because
Johnson is strongly committed to two educational
reforms—interdisciplinary and standards-based instruction,
the nine lessons to which she added a technology compo-
nent reflect and support these values.

Johnson's primary motivation for delving into the Inter-
net (beyond the fact that at least for the present time, her
students enjoy technology and are motivated by it) was to
enhance what students learn about citizenship, law. and
govermment. In using the Internet. she hoped to find helpful
primary source materials that are not readily available to
her students in the school library. She also hoped to give
new life to some successful but well-worn lessons.

Fortunately for Johnson, the school where she teaches
has already addressed many of the concerns about avail-
ability of technology. The school has state-of-the-art
wiring, new computers (250 computers are available for

)
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1.500 studentss. and technology expertise. The schoof™s
Web site (www.cms.cosd k1 2.co.us/) features iniormation
ahout cach subject area by grade level as well as finks to
sites that are key to assignments, Students sien a distrivt
policy stating that when using school computers, they will
visit only those sites that are approved hy the schooi.
“One of our reasons far requiring students (o use the
Internet is to enhauce the collections wn our school library.
The Internet can provide depth for many topics. The Civil
Rights Actof 1968 is an example of a topic for which stu-
dents who have access only to print will probably look on
microtilm fur Time or in un encyclopedia. The Internet pro-
vides access to the Johnson Library where students can
read the actual law and read about the background on its
passage. At the sume time. I do not want them (o get the
idea that they cun use the Internet as the single source of
information. It is one of several sources that they use.”

Teacher as Learner and Researcher

Clearly defining why she was introducing Internet research
to her students was the first step in Johnson's development
process. Her overarching goal and criteria for measuring
whether she met her goal was the uej ree to which Internet-
based lessons enhanced student-achievement on the civics
standurds. Johnson ficld-tested each of the nine lessons and
assessed student learning on the civices standards using tra-
ditional. performance. and portfolio methods and retlecting
on the quality of student work compared with that of stu-
dents in previous ycuars.

Johnson also spent time networking and collaborating
with colleagues who have an interest in technology. partic-
ularly Keith Katte, a technology specialist at her school.
“What I've learned from technology expernts is invaluable.
Keith helped me put ideas into practice that 1 would not
have tackled by myself. Jim Giese at SSEC got me started
by suggesting some sites and search strategies that he had
used. My mentors were good at not overwhelming me. As
helptul as they were, their assistance didn't replace the
need for a good lesson plan.”

Examples of help that an LRE teacher might ask for
from a technologically informed colleague include the tol-
lowing. “Keith is so open to trying new things. [ find sites
that he puts up as links or as ‘Jackie's bookmarks® w1 the
Campus Middle School Web page. He showed me many
shortcurs and refinements for helping student rescarchers
be miore cfficient. One helpful lesson was showing us how
10 use a divided screen so that stude:nis could write or take
notes on one side of the screen at tiie same time they were
reviewing documents from the Intemet on the other.

"When I wanted to put an ‘'unmarked case study® on our
Web site for our First Amendment book banning lesson, he
helped me with the format even though he had no idea what
the case study was about. Together we went to the Cornell

stte. and [ would sav. pull the arguments for each side and
put them on one page and put the opinion on a different
page since Ithe students] will use that at o fater time.” It was
his suggestion that we add o picture of the current justices,”

Johnson recommends using an exemplary lesson that is
aiready developed as a starting point, Her intraductory les-
son was available from the Library of Congress” American
Memory collection. The Historian’s Sources ¢hup://
Jeweb2 Joe gov/ammenn for teaching the shill of historical
thinking using slave narratives. “Using an actual lesson that
modeled good use of primary sources was u huilding block
to doing my own lessons.”

Student Training

Learning to use the Internet in social studies may involve
some unlearning on the part of many students. Johnson
reports. I would guess that as many as 60 percent of my
students have computers at home. and many of them surf
quite a bit on their own. 1 wanted to teach them some type
of discipline in finding information relevant w our class.
Some kids just want to do a Yahoo search because that's
what they do at horae. Getting them to worthwhile sites and
requiring them 1o do some thinking while they are there
was a challenge. | needed to remind them that clicking is
not thinking.

T know because I had the same expericnce when I was
first introduced to the Web, I clicked everywhere. The
instructor went crazy with a classroom of teachers each
doing his or her own thing. 1 decided not to let this happen
in my classroom. If adults do this, vou know kids would.
It's the candy store. My approach was to say this is the les-
son and these are the sites. Our school has a contract that
students sign saying they will not go off the designated
instructional sites. or they will lose their privileges: so
teachers at my school are not likely to give a surfing assign-
ment. They might allow a Yahoo search and then go
through the list of hits with the student.”

The initial session for student training in carly Septem-
ber involved a review of the work of the three branches of
government. During a 43-minute period. students visited
three government sites—Congress. White House, and
Supreme Court. During the training, pairs of students were
asked to retrieve a specifie piece of information from each
site. Parents were introduced to the lesson and the policies
at back-to-school night.

Selection of Web Sites

A large part of her role, Johnson believes, is locating and
evaluating the best sites and then monitoring them to see
how they work for her students. “This work is somewhat
analogous to lessons in which I might ask the librarian to
pull relevant materials.” She estimates that she invested at
least eight hours in researching the sites for her “Expansion
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of Rights™ lesson. If she uses the lesson next year, she wili
check these sites again (for currency. accuracy. etc.) and
edit the assignment accordingly.

In thinking about the criteria thit she uses for selecting
sites. Jobnson mentioned authenticity 23s a key considera-
tion. “Scholars, lawyers. citizens who want information
ahout their gevernment and law use the same sites that 1 do.
My students know that they will be expected to do some-
thing with the information that thev find. This might he
writing their own Supreme Court opinions or looking for
evidence to suppor the thesis of a research paper.”

Johnson shares the bias of Lund and Langer about the
limitadons of open-ended searches. My intcrest is having
students focus on the primary sources or other data that # >
at the core ¢f my lesson. It's possible that kids might type
in "U.S. Constitution’ and never get to Archives, The
teacher brings a coniext and background knowledge 10 sort
through the sites that students cannot be expected to have.
Al some point. students need to learn to make decisions
about the value of information that they find by surting—
but not in my 43-minute period.”

Critical Thinking
In Johnson's experience. the key is to make sure that stu-
dents have something 10 do and to think about when they
visit a site. One of the techniques that Johnson uses 1o
encourage students to think critically about what is on the
computer screen is to limit the number of pages that each
student can print. She believes that this policy encourages
students to evaluate which information is most important.
and limiting the number of pages discourages students from
copying information directly. Since the class shares a print-
er. the page limit serves a practical purpose as well.
Students in Johnson's class are required (o do sonie writ-
ten or verbal analysis of what they are finding at the site for
each assignment. “I expect my students to evaluate the sites
that they use even though | have selected them. There is
junk out there. and 1 want them to develop the habit of eval-
uating the source and bias related to what they are rcading
on the Internet.”

Next Steps
Reflecting on her experience. Johnson feels that the invest-
ment of time and effort paid off for her and for her students.
She has learned a great deal about strategies for using the
Internet for student research—many of which she will con-
tinue to use. Her efforts as an “action researcher™ are still
inconclusive as to the question of student achievement.
How effective do you think Johnson has been in her
effort to use the Internet in preparing students for citizen-
ship? Which challenges has she responded to? Which
remain? Johnson welcomes vour feedback and suggestions
for Web sites and further refinements. You may contact her
at jjohnson@ccsd.co.us.
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Technological
Ebolas .,

Hearing about parents who supposedly

abused their teenage daughter. another

teenager posted a message on the Internet about the
alleged mistreatment. He also posted the family's
phone number and urged readers to call the family to
express disgust.

The incident raises questions about using the Inter-
net to post defamatory statements. An unregulated
Internet relies on responsible users. If there is no legal
remedy, are we facing a technological Ebola?

The message reportedly generated numerous threat-
ening phone calls. It claimec that the family confined the
airl to home when she wasn't in school or at work, she
was forbidden to use the phone or to have friends, and
she was fed only peanut butter and jelly sandwiches.

The girl discussed her family life during a private
group discussion for children with emotional difficul-
ties. A student in the group reportedly shared the infor-
mation with White, who then posted it on the Internet.

Adapted from ABA Human Rights, Spring 1996. p. 21.
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A Teen Court Web Site:

Starting Locallv—Reaching Globally

Paula A. Nessel

Updeate on Law-Relared Educarion, 22.20 1998, pp. 35-36. © 1998 American Bar Association.

cal estate agent, former teacher. and long-time Amer-
B ican Legion Auxibary member Lolita Junk was con-
A cerned with the growing epidenuc of juvenile crime in
her small ¢ity. Ge*o Larg, Hlinois. When nauonal auxiliary
president Helen Holeum encouraged auxthiary units to
implement teen courts to prevent crime in their communi-
ties, Ms. Junk proposed that her local unit 1ake the lead in
establishing a teen court in Knox County. where Galesburg
is located. “Teen court™ is a general term deseribing courts
that include juveniles as members of the jury. whether in a
school or a community setting. These courts may also have
voung people fulfilling the roles of prosecuting attorney.
defense attorney. judge. bailiff. or other officers of the
court. In most teen courts. young people are voluntarily
referred for sentencing. not for a decision of guilt or inno-

cence. There are, however, many different models of

courts, including some that decide guilt and some that use a
panel of “peer jurors” who question the defendant directly
twithout prosecuting and defense attorneys). Young
otfenders choose teen court, usually with parental approval.
as an alternative to an existent sentencing agency or disci-
plinary office. Offenders who prefer legal representation
and/or the regular court or sentencing system can decline
reterral to teen courts,

In Galesburg. a steering committee was created to
cxplain the teen court program to the community. and by
November 1994, the committee sponsored a meeting at the
Knox County Court House with representatives of 26 dit-
ferent agencies and groups to seek their support. A 15-
member Advisory Board was formed. and the Knox Coun-
tv Teen Court was implemented (through much 1olunteer
effort) by September 1995.

Among the many groups Ms. Junk approached in the
planning stages were the local sehools. Her explanation of
teen court to Sheryl Hinman's journalism class at Gales-
burg High School not only cncouraged student participation

Paula A. Nessel is a program manager in the ABA Division
for Public Educarion’s school programs unit.
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Knox Counry Teen Court volunteers undergoing training.
Courtesy of Galesburg High School

in the court but also inspired students Tim McAndrew and
Mike Hunigan to decide to make Knox County Teen Court
the subject of their entry to ThinkQuest. a national contest
for student-created Web sites sponsored by Advanced Net-
working Services.

With Ms. Hinman and Ms. Junk as their advisers, the
two students designed a Web site that described the Knox
County Teen Court—

* mission statement.

* bylaws.

» procedures manual.

» judge’s manual.

+ offense list, and

« the roles of court personnel,

e.g.. jurors. bailiff, prosecutor,

and gave other relevant information—

« statistics on juvenile crime,

» the "Top 10 Reasons to Establish a Teen Court.”

« hints for starting a teen court,

« two mock trials to use for training teen court volunteers,
and

s links to law-related Web sites.
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Web site desigrner Mike Hunigan filming mock trials

and interviews for use on the Web site.
Courtesy of Galesbure High Schoao

The students divided the responsibilitics of site creation.
Sophomore Tim McAndrew did the writing, proofreading.
and translationg into htrl (the Web site code). Senior Mike
Hunigan designed the site’s page layouts, located and/or
created computer-program  scripts. and  probiem-solved
management of the data. Together they estimate they spent
over 2.600 hours creating and maintaining the site.

As the team’s teen court coach, Lolita Junk provided
information about all aspects of teen courts and access to
the teen court documents. As teacher/coach to the team,
Shervl Hinman provided frequent input about content and
design. meeting with the students once 4 week during the
school year. As the ThinkQuest contest deadline neared.
Hinman worked with McAndrew and Hunigan 2 to 3 days
per week.

The students had their Teen Court Web site up and run-
ning at hup//tgd.advanced.org/2640 by October 19296, Tt
was publicized to local and national media. and by Decem-
ber 21, the site received 31.691 accesses. Awards for the
Web site began flowing in. including a ThinkQuest Gem
award in 1997, which provided $12.000 in scholarship
money to each student-creator and $2.000 each to the
coaches, the creators’ high school. and Knox County Teen
Court. In addition. Sheryl Hinman was one of two winners
of the ThinkQuecst 1997 Coach of the Ycar Award.

The time needed to create a Web site can vary from a
few days to five hundred or more hours. Sheryl Hinman has
the following suggestions for teachers whose students are
interested in the creation of sites: "I'd encourage people to
keep a Web team small—one to three students. The
ThinkQuest Web site (http://www.advanced.org/think
guest) has many excellent res wurces and links to educate
students about Web building. | think some of the best sites

do UPDATE ON LAW-RELATED iDUCATION/Technology VOL.

are those that make use of local resources. What programs
are successful in your community? For example, your com-
munity may huve been the site of a historical event: therc
may be people who have dramatic stories to tell dealing
with issues such as unions. civil rights, etc, Human stories
never go out of fashion. Students are in a unique position o
cducate their peers through the Internet.”

The Knox County Teen Court Web site is an outstand-
ing achiever. ent. When the teens and coaches were asked
what they coniidered to be the most valuable resuli of their
participatior. in the site creation. Mike Hunigan responded,
|1t was] being able to provide information that will change
my peers’ lives forever . . . and knowing that you con-
tributed to changing the outlook of a teen going bad.” Tim
McAndrew noted that his participation gave him “the
vpportunity to work with others on an ambitious project and
to help people across America, people we don't even know,
develop a system to help fight juvenile crime in their arca.”
Sheryi Hinman added. “One of the greatest memories [ will
have was when we learned that courts have been started in
various communitics because of the site's material. The
power to make socicty change is awesome.”

Ask Lolita Junk about making changes in society, and
she has a list of achievements made by the Knox County
Teen Court. She believes the beneficiaries of the court are
not only the young offenders but also the student volunteers
and the community as a whole.

* The offenders receive sentences that help them recog-
nize the seriousness of their acts and give them an opportu-
nity to make a positive change in their lives . . . a second
chance. The overall recidivism for those who have com-
pleted their sentences 15 only 10.2 percent.

+ The student volunteers receive positive peer pressure to
stay out of trouble. Only one of the 250 student volunteers
has been arrested, and that was for driving too fast for
conditicns.

* The community benefits from a significant number of
community service hours (over 8.000) performed by
offenders fulfilling their sentences and a lower incidence of
crime. According to State's Attorney Paul Mangieri, juve-
.nile crime is the only crime in Knox County that is down
this year. Randy Storm, director of the county’s juvenile
detention center, testified that juveniles at the facility num-
bered 10 per day in 1997 compared to 2 per day in 1996.
He atributed the decline to the Teen Court program.

The Knox County Teen Court and its Web site required
dedication and time from their creators. Each of them began
with personal commitment and the persistence (o pursue
what was necessary to make the project work. The results
are more positive than they could have hoped for.
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eaching Strategy

Using the Internet for Research

Iackie Johnson with Barbara Miller

- Expansion of Rights
! in American Law !

l and Society |

Update on Lavw-Related Fducanon, 22,20 1998 pp. 37- 400 @ 1998 Amencan Bar Assoctation,

Background

The process of expanding constitu-
tonal rights and protections  has
involved both setbacks and gains, In
this students  select  and
research one significant event, using
the [nternet and traditional sources.
They present their findings and evalu-
ate the Web sites.

lesson,

Objectives

As a result of this Jesson. students will

* Describe how the actions of groups
with different opinions led to the
expansion of democratic rights

+ Evaluate Web sites for their usetul-
ness in LRE research

Target Group: Junior high and high
school

Time Needed: 2-3 clusses
Materials Needed: Internet
Stugent Handouts | and 2

dCCess,

Procedures

1. Have students idenlify groups of
Americans who were excluded
from constitutional protections
when the Constitution was writien
in 1787, Review strategies that
groups have used to achieve pro-
tection of their rights: new laws.
amendments to the Constitution.
Supreme Court decisions.

2. Arrange for vour students to usc
the school’s computer lab for their
Internet research. I the school
does not have facilities. try to
schedule blocks of time at the
local library for your students.

vOoL.
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3. Explain that students wiil research
one topic for a research paper and
also evaluate the resources they
use. With the assistance of the
language aris teacher, the research
paper can also have an interdisci-
plinary tocus, Distribute Student
Handout 1. "Expansion of Rights
in Amernican Law and Society.”
Students sheuld select one topic
from the list for their research.
using the suggestons given on the
llandout as starting points. Ex-
plain that their research must
include Internct
resources and each Internet site
musl be evaluated. (See Student
Handout 2.

4. To provide signiticant informa-
tion for the entre class about alf
the topics on the list. students
should review their papers to syn-
thesize their rcsearch. They
should focus on the most relevant
information about their event and
an analvsis of the imponance of
their event in achieving fairer
treatmer  (or various groups of
Americans. Studenis can then dis-
play this information on a poster
tor the entire class to view. Allow
time for them to share their tepics
with the enure class, Teachers
might create a “poster gailerv.”
arranging students’ posters in
chronological order.

5. Conclude the lesson by conduct-
ing a discussion about the signifi-
cance ol the events students have
researched. Which cvents do stu-
dents feel were most critical in
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Jeast two

I See the articles on pages 4 and 8

’
for backgroud information. !
I

expanding constitutional protec-
tons und defining equality in
American fiw and soctens? Wha
methods been used by
aroups to achieve equality? What
groups have cxperienced gains
and setbacks in the movement
toward equal rights and opportu-
nities in our sociely”

6. To cevaloae the effectiveness of
the Internet as a research tool, ask
students te reflect upon  the
authenticity,  reliability.  and
accessibility of  the  Internet
sources they used in completing
this assignment,

have

Famiily On Line
Charles Suphan probably would
have never found a mather’s three
missing daughters without the help
of public information available on
line and on computer CDs. Suphan
of the Suphan-Hart law {irm in Lit-
te Rock, Ark.. has been conducting
searches for lost friends and rela-
tives free of charge for several
veurs. In 1995, Suphan took on the
task of finding Dorothy Qriondo’s
daughters who were abducted by
their father. Thanks to Suphan and
on-line resources. Oriondo and her
daughters were reunited after 26
years.
' Adapted frem ABA Human Rights,
Fall 1997.p 22
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Student Handout 1

Expansion of Rights in American Law and Sociely

Throughout histors. Avimericans have defined
the word equaliny i different ways to include
various groups of Americans, As vou recall.
with the ratification of the Constitution in
1789, the nghts of cruzenship were extended
only 1o white males who owned property.
Today. the meaning of the word equality con-
“tinues to he an important and enduring theme
in American faw and society. It 1s important
for us to retlect on the gains and sethacks
throughout our history 1 achieving tuirne.s
and equality for all Amencans—-regardless ot
race. ethnicity. sex. age. or religion. Thought-
ful retlection about these significant “urning
points” cnables all of us to continue the dis-
cussion about fairness and equality in Anteri-
can society today.

Given the event that vou have selected [rom
the list below, vou will write a research paper
for language arts and social studies that
includes the followig:
1. o thesis statement (gain or setback):
2. a description of your cvent: who. what,
when, where, why:
3. the legal/constitutional source(s) of the
rights sought (or in some cases. denied)
11 VOUr event:
4. the strategy used to achieve the gain or
sethack for vour even: (new amendment,
Supreme Court decision. new law): and

5

an analysis in which vour reasoning is
explained.

NOTE: You must use and correctly cite 2 min-
irnum of four sources. Two must be accessed
trom the Internet: two must be print resources.

Topics and Web Sites for Research Papers

1. 17760 DECLARATION OF INDEPENDENCE
hitp.s7lcw eb joc. govieshibisdectarardeclaral.
html
http:/www nara.govseanhall/charters humt
dewno

(Then seroll

2. 1789: BILL OF RIGHTS
http:/ipacilic.discover.net/~dans vbilirigh. himl
http:/Awww nara.gov/exhall/charters/billrights/
billmamn.himl

3. 1836: TRAIL OF TEARS
hupngeorgmacamhiswon/nednsue shund

4. 1841 THE AMISTAD CASE
brip:/www amistad.ory
nitps//amistad. mysticseaport.org/main/
veleome.html

S I850: FUGITIVE SLAVE LAW
http://www people.virginia.edu/~ mgmu/intro.himi

6. 1832 UNCLE TOM'S CABIN
hirp/wawaw efét sreoft.com/Librarny it/ stowe/
contents.htm

7. 1857; DRED SCOTT DECISION
hitp://hibrary.advanced.org/ 1157 2/ce/eases/dred_scolt.
hitml
See Web sites listed for Plessy v, Ferguson.

8. 1863 EMANCIPATION PROCLAMATION
hitp://www . nps.gov/nero/anti/emancipation.
html
http://www libertvonline hypermall.convlincoln/index.
html
http://w ww triadntr.net/~rdavis/mikdream.htm

9. 1865: THIRTEENTH AMENDMENT
http://www.findworld.com/data/Constitution/
amendment ] 3/

18
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Student Handeut 1 (contimsed)

1y 1505 FOURTEENTH AMENDMENT
Use swme site as Thirteenth Amendment: seroll to
Amendment 14,

[T, 1870 FIFTEENTH AMENDMENT
Use same site as Thirteenth Amendment: seroll to
Amendment 15,

120 1876-on: JINCROW LAWS
hup://w ww.pbs.org/newshourzbb/race velations/One
America/jim_crow huml
hitp//www.ushmm.org/olympies/zecO36iahom
hupd//mjumes.rutgers.cdu/Segreg hum

13, 1890: WOUNDED KNEL
hitp://hanksvitle.phast.umass.edu/junc95/lakotas
Wounded Knee.htmi
hitpridickshoveLeom/W Kmassere himl

T4, 1896: PLESSY V. FERGUSON
hip://www findlaw.com/ Then go to “Supreme Coust
Opinions.” Scroll down to “Party Name Search.”™ Type
in name of case.
http://w ww law.cornell edw/ Then chick on “recent™ or
“historie.”

15, 1920: NINETEENTH AMENDMENT
http://www . san-marino. k2. ca.us/~nicksun
/stb/sth 10.html
See alva Web site for Thirteenth Amendment.

16, 1935: SOCIAL SECURITY ACT
http://w ww farty law.cornelLedu/uscode/4 2/¢h 7 himl

17. 1942: EXECUTIVE ORDER 9066
hup://www ige.org/elpel/
http://www 2. hawaii.edu/~soeda/Q066.htmi
http://weher.u.washington.edu/~mudrock/ALLEN/
Travel/
http://dizzy.library.arizona.edu/images/jpamer/exec
ordr.html

18. 1954 BROWN V. BOARD OF EDUCATION
htp://www.wmich.edu/politics/mlk/
See also two court sites listed for Plessy v Ferguson.
19. 1955 MONTGOMERY BUS BOYCOTT
htp:/Avww . grandtimes.com/rosa.html

hup://soescicolorado.edu/~jonesem/me ntgomery.hitml
hitp:/fwww . winich edw/politicymik/

20. 1960-61: FREEDOM RIDERS
http://www nwarktimes.com/archive/news/news$2397/
docs/mews9.htn

2L 1962 GIDEON V. WAINWRIGHT
http://Awww.nationuicenterinternet/cey727 tim
See also two court sites listed for Plessy v Fergnson.

22, 1963 MARCH ON WASHINGTON
hutp://wwworiadntronet/~rdavis/mlkdream.
htm
hitp:/Zamericanbistory.aminingeo.conlibrary/weekiv/aa
082597 him
hup:/famericanhistory.miningeo.conm/hbrary/weekly/aa
(090297 .htm

23, CIVIL RIGIITS ACT OF 1964
Nt/ waw Ibjlib.atexas.edu/johnson/archives.hom/
biographys.hon/lbj_bio.htm (Then scroll 1o 1964
hupe/anty faw .cornell.edu/uscode/2/1971 shtml

24, 1965 SELMA MARCH
hup:/fwww.asce.edw/archivesficacher/rightsd.hitml
hup:/faww ige.org/elpef/
http://www. wmich.edu/politics/mlk/

25, VOTING RIGHTS ACT OF 1965
htp://www . wmich.edu/politics/mik/
htp://www ksp harvard.edu/caseweb/abstracts/75112.
htm
hup:/www . Ihjlib.utexas.edu/johnson/archives.hom/
biographys.hom/ibj_bio.htm (Then scroll to 1965.)

26. 1966 MIRANDA V. ARIZONA
htp:/Avww findlaw.com/ Then go to *Supreme Cournl
Opinions.” Seroll down to “Party Name Scarch.” Type
in name of case.

27. 1969: TINKER V. DES MOINES
http://www.abanet.org/publiced/lawday/tinker.htmi#
tinke

28. 1971 TWENTY-SIXTH AMENDMENT
See Web site for Thirteenth Amendment.

29. 1978: REGENTS OF THE U. OF CALIFORNIA
V. BAKKE
hitp://www.tindlaw.con/ Then go to “Supreme Court
Opinions.” Scroll down to “Party Name Scarch.” Type
in name of case.

30. REFUGEE ACT OF 1980
hitp://www.fairus.org/03202603 . htm

31. 1991: AMERICANS WITH DISABILITIES ACT
htp://www.usdoj.gov/crtfada/
hitpy/janweb.icdi.wvu.edu/kinder/
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Student Handout 2

Evaluation of a Web Site

Critical reading and evaluation of resources has always been important, With millions of
resources now available through the Internet. eritiquing sources and their eredibility hecomes
increasing!t important.

Complete an evaluation form for cach Web site vou visit.

Web page address:

I,

9.
10.
11.

12.

13.
14.
15.
16.

What's on the page and who provided the information?

With what organization is the author of the puge atfiliated?

Does the title of the page provide clues to its contents”?

Does the page include a paragraph that summarizes the content?

Does the page provide information that is uscful for your project?

Would an encyclopedia provide the same amount of or more information” Explain.
I the iformation on the page current? historical?

Do you need to have up-to-date information for your report? Does the page
provide that information?

Do any pictures on the pages supplement the content? Explain.
Does the page include links to other good sources of information’?

Doesg the author of the page present information in an objective form? u subjective
form? Explain.

Do you agree with the information on the page? Is there some information that you
think is incorrect? Explain,

Does the informztion contradict information that you have found clsewhere? Explain.
Does the author provide biographical information about himself or herself”?
Do you think the author is knowledgeable about the topic? Why or why not?

Do you think the information provided is true and correct? What can you do to verify
the information given?

Adapred from Kathy Schrock’s Guide for Educators: hup:/Aavww.capecod.net.schrockguide
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Teaching

Strategy

Rest, .cting Youth Access to Indecency

on the Internet

Margaret £. Fisher

Epeiate on L Related Educarion, 2220 1098 pp. ] =<0 1988 Amicrican Bar Association,

Background

This strategy focuses students” atten-
tion on the 1997 LLS. Suprenmie Coun
deciston that the Consnunications
Deceney Actol 1996 viohited the Fira
Amendment nght o bee speeelt. Stu-
dents mught explore the fssue further
atter this lesson by reading the artiees
on pages 8 and 16,

Objectives

Ax result of this lesson, students wall

o ldendty First Amendment protec-
tions as they reliate to commumea:
tions over the Internet

» Detine requirements necessiry o
pestrict speech on the basis ot the
content of the speech

o ldentify how overbroad restiictions
on (ree speech limit protected
speech

» Identify how vague lwws restricting
speech chill the free exercise of
speech

= Analyze contlict between govern-
mental interest in protecting yvouth
from indecent materials and mndi-
viduals® interest in free speech in
the Supreme Court decision Reno v,
ACLU

» Develop their own viewpoint ubout
the correctness of the Supreme
Court decision

Margaret E. Fisher s an attornev
with 21 vears’ experience in educat-
ing the public i the luw. She lives in
Seartle, Washington.

Tuarget Group: Sccondany

Time MNeeded: T2 clusses

NMaterials Needed: Stadent Handow
1 tone per studenty, Student Handout 2
tONe e group)

Procedures
1. To present an overview ol the
internet. brainstorm with students
the various  components of the
Internet. The fist shoudd at o oun-
rinum mclude electronie mait (-
matl), sutomatic mailing list ser
vices (TSt servs), newsgroups,
chat rooms, and the World Wide
Web, I necessary, define basic
Internet compuonents. Note, (oo,
that new components are deselop-
ing regularly.
»  F-mail allows someone o send
an - electronic message (o
another person or to a group of
persons. Recipients of the mes-
sages retrieve their manl from
their own compulers.

» Newsgroups are  organized
around specific topies. Individ.
uals join the newsgroup . and
then are able to exchange
imformation  and  opinions
about the topic.

* Individuals wishing to comnu-
nicate directly with each other
may enter a chat room and then
lype messages 10 one anotlwr.
The sender’s messages appear
almost immediately on the
recipient’s computer.

107

See the articles on pages 8 and 1o
for hackground information. i
I

. — J

*  The World Wide Web s the
bese-known component of the
Internet. People can search and
access information stored  in
computers  all around  the
watld,

2. Ask students which of these comr-
ponents they have ever used. This
will provide a sense of the scope
and widespread use of the Intee-
net. About 40 million people used
the Internet as of 1997, uand that
number is expected to reach 200
mitlion hy 1999,

3. Explain that text, pictures. videos.
and discussions ol sexually
explicit materials exist on the
Internct and are posted in the
same way as nonsexual materials,
Also point out to students that
Congress enacted its first piece of
legisfation regulating the Internet
in 1996, when it criminalized the
sending and displaying to minors
of indecent and patently offensive
materials, Tell students they will
be doing a case study that focuses
on whether this federal statute
violates the right to free speech.

4. Distribute Handout i, and ask stu-
dents to read only the facts on the
handout. not Opinions A and B.
Brainstorm the important facts
with students and write them on
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Onee the
instruct students 1o
Opinions A and B.

Ash students whethier thes per-
sonally agree with Opinon A or
Opmion B Organize the cluss
nto groups of up to five students

the board, facts are

Clear, read

accordine (o the opmion they
agree withe In the event that all
students support the same apin.
jon. ossign each group (o one
opinion or the other.

Alter students have discussed the
opinions, ask each group to assign
drecorder to write down the argu-
ments and a reporter to present the
aiguments o the class, Then dis-
iribute Handout 2 (o cach group,
and have the groups complete the
handout by idenutving the weu-
ments cited in the opinion. adding
their own. and ranking all argue-
ments Irom most miportant 1o
Jeast miportint.

Aow o debate of ihe case by hay -
ing one student from each group
report on the group’s most impor-
tant argument. Allow students o
add new arguments as the debate
proceeds. As students present
their argmients. you should keep
track of the arguments made.
Debriet the discussion with stu-
dents once their arguments have
been exhausted by idenufyving the
arguments made and responding
to them as the Supreme Court did.
[Let students know that Opinion A
includes argunients made from
the government's brief and the
dissenting opinion in Reno v,
ACLU, 117 §. Cu 2326 (1997).
Opinion B is the majority opinion
ol the Supreme Court.

Clanify with students the tests the
courts use to determine when
restrictions based on the content
of speech are imposed by the gov-
ernment. Make students
understand that the government
can limit this speech on the basis
of its content only when the gov-
ernment has a compelling state

SHUre
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interest in fimiting speech and 1ty 1. Ask students whether or not
cfforts are narrowly drawn to “indeceney” s a problem on the
address that problem. Statutes that Internet and what steps they might
restuet unprotected speech ulong take i they believe that it is a
with constitunionally - protected problem.

speech are overbroad and can be TE Ax an extension achivity, students

strick Jdown tor that
Statutes that make it a4 cnme 1o

speak must be very specitic and

reuson.,

clear about wiat speech is erninu-
il and what s not. Otherwise,

might draft a piece of legislation
relating to the Internet, taking into
aecount the coneerns CXPI‘C‘.\'SC(]
hy the Supreme Court in striking
the 1996 staute down.

the statuie can be stnieh down as
vague,

2000: Lawyers Love the Bug

Computers that will be w day tate and a Jollar short when the

millennium bag sirikes as the date changes to the year 2000 are giving cor-
porate executives migraine headaches while making lawvers' mouths water.
Atlanta attorney Evelyn Ashley, for one. calls it “the bug that finally pro-
vides lawyers the opportunity to rule the world,”

The problem or opportunity will arise when most of the nation's business
computers, which identity the vear with only two digits rather than four,
read the chunge to 007 as 1900 instead oi 2000, This will cause some pro-
prams o crash and others to make incorrect calculations in a reverse back-
to-the-future, How, for example. can a computer calculate the interest on a
loan taken out in 1999 if’ it assumes the {ollowing yeut is 19007

Assembly lines could grind to a halt; credit cards may not scan (suits
have already been filed against a supermarket chain in Michigan that has
computer-operated cash registers alleged not o be able to handle eredit
cards with a 2000 expiration date). The hit list could include malfunction-
ing traffic lights, heating and air conditioning systems. elevators, bank
vaults, and hospital instruments—uny or all of which could give rise to
litigation.

Experts have already estimated the Jegad costs of the bug to be in excess
of $1 trillion. substantially higher than the $300 billion to $600 billion that
it should cost to actually fix the glitch. The legal fees would. if they live up
1o expectations, exceed those charged for asbestos. breast implants, tobac-
co, and Superfund environmental litigation combined.

Aduapred from Austin Amencan-Statesman, August 5. 1998 p. A2
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Student Handout 1

Unmarked Opinion Case Study

The Facts
Congress passed the Communications Decency
Aet of 1996 to limit minors” aeeess 1o indecent
and obscene transmissions and patently offen-
we displays on the Internet. This ban upplies 1o
commerctal and noncommercial groups and
individuals using any of the components of the
Imernet: E-mail. list servs, newsgroups. chat
roons. and the World Wide Web.

This statute makes it a felony tar anvone to

1. Rnowingly use a telecommunications device
to transmit obscene or indecent messages o
anvone under 8 vears of age, or

2. use an interactive computer service o know-
mgly send or display sexual or excretory
activities or organs in patently otfensive
wavs 1o anvone under [8 vears of age.
Patently offensive communication is mea-
sured against contemporary community
standards.

People charged under this law could claim one of

rwo detenses: (1) they had used good faith. rea-
sonable. effective. and appropriate actions to
prevent minors from getting access to the inde-
cent material: or (2) the operator required veri-
tied proof of age. for example. a credit card or
other adult access number.

On the day that President Clinton signed the bill
into law, the ACLU. along with other users and
providers, filed a lawsuit claiming the law vio-
lated the First Amendment right to free speech.

A special three-judge District Court ruled that
the statute violated the right to free speech. The
Government appealed the decision of the District
Court to the U.S. Supreme Court.

Opinion A

The Communications Decency Act is plainly
constitutional. The Internet offers a forum for
true diversity of political discourse and unique
opportunities  for cultural development. How-
cver. the same technology that makes all these
wonder{ul resources available by the click of a
mouse also allows the worst, most vile. and most
perverse pornography. Without some basic rules,
the increasing use of the Internet will allow easy
accessibility to sexual material that would harm
children,

Children are increasingly becoming the com-
puter experts in American {amilies. Many par-
ents refuse to hook up to the Internet in order to
protect their families.

Congress took steps to protect children by
enacting the Communications Decency Act.
Clearly the government has a compelling interest
in protecting minors from at least some sexually
explicit material. Additionally. the government
has a compelling state interest in having parents
and children using what has become an unparal-
leled resource for communicating and obtaining
information.

The statute is not vague. The restriclions give
sufficient waming concerning the core of what
they prohibit. No part of the statute is directed at
keeping indecent or patently offensive material
away {rom adults who have a First Amendment
right to nbtain this speech. The undeniable pur-
pose of this law is to segregate indecent material
on the Internct into certain areas that minors can-
1ot access.

Technology exists to require Internet users to
enter information about themselves, such as an

NG
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Student Handout 1 (continued)

adult idenufication number or a credit card num-
her before they can access certain areas of the
Internet.

The criminalization of transmiting obscene or
indecent material to a user under the age of [8 is
not overbroad. the statute indicated that the
transmission to a minor must he made knowing-
ly: that is, the person transmitting the informa-
tion must know that the recipient 15 under I8
years old.

Likewise. the crimminalization of the display of

patently offensive material in a manner available
to persons under I8 is not overbroad becuuse the
detenses to prosecution allow the defendant to
use a credit card or adult identificaton number
or some other effective steps to prevent children
from accessing the prohibited material. The
claim that there is no practical way for providers
to verify age fails since content providers may
adult
AdultCheck. which costs a nominal fee of less
than $10 per vear.

use verification  services, such  as

Finally. Congress made the judgment that it is
hetter to place the burdens and costs on those
who disseminate or display patently offensive
material than to leave children wholly unprotect-
cd. The law 1s constitutional,

Opinion B

The Communications Decency Act 1s clearly
unconstitutional. The Act’s indecent transmis-
sion and patently offensive display provisions
violate freedom of speech protected by the First
Amendment. This law differs from other cases in
which the Supreme Court has upheld restrictions
on minors’ access to certain material.

Unlike those cases. tnis law does not give par-
ents the ability to consent 1o their children's use
of restricted materials. it is not limited to com-
mercial transactions. it fails to dufine indecent.

and 1t does not require that patently offensive
material lack socially redeeming value. It does
not limit its broad prohibitions to particular times
or base them on an evaluation by a governmen-
tal agency familiar with the Internet’s unique
characteristics. [t is punitive and it applies to a
medium that, unlike radio. receives full First
Amendment protection.

The lack of decfinitions for indecenr and
patently offensive will make speakers uncertain
how the terms relate to each other and just what
they mean. A mistake in interpretation can result
in a lelony conviclion. This vagueness chills the
exercise of free speech and makes it unlikely that
the law has been carefully tailored to protecting
minors trom potentiaily harmful materials.

In its attempt to regulate speech that is poten-
tially harmful to children, the law suppresses a
large amount of speech that adults have a consti-
tutional right to :.vnd and receive. Because there
are less restrictive ways to protect children from
harmful materials than this overbroad suppres-
sion of adult speech. the statuic is unconstitu-
tional. Currently available software allows a rea-
sonably effective way for parents to prevent their
children from accessing that which the parents
believe is mappropriate.

The defenses provided in the statute are not
narrowly tailored. The defense requires that the
operators effectively block indecent materials.
To date. there 1s no screening software that exists
to do this. But even if it did exist. there is no way
of knowing whether a minor might actually use
the blocking software. The age verification
defense also fails to pass constitutional scrutiny
because it is not economically feasible for most
noncommercial speakers.

The law is struck down as unconstitutional.
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Student Handeut 2

Review the Arguments

1. [dentify all the arguments trom the opinion with which vou agree.

2. Add any additional arguments that your group can think of.

3. Rank all the arguments from most important to least important.

4. ldentify a spokesperson from vour group to report back to the class.
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Analvzing Copyright in the Technology World

Sheryl Hinman

Update on Lavw-Relared Fducation, 22.2. 1998, pp. 46-50. © 1998 American Bar Association.

Background

As more and more students use the
Internet as a research tool. gquestions
about the ownership of the materials.
copyright laws. and fair use anse. In
this lesson. students investigate how

copyright laws apply to the Intemnet. If

vour school does not have a wntten
policy on copyright, you may wish to
downloud and produce copies of the
Bellingham ( Washington) Schooi Dis-
trict pohey. which is linked to the
“Copyright in the Cyber Age™ site.

Objectives

As a result of this lesson. students will

« Discuss the various points of view
concerning copyright as 1t relates to
cvher technology

« Apply standards of copyright to
analyzing Web sites

» Develop guidelines for educational
projects

Target Group: Secondury
Time Needed: 1-2 classes
Materials Needed: highlichter pens.
the article “Copyright in the Cyber
Age” located at http://www electronic
-school.com/069815.html (one per stu-

Shervl Hinman has waught journalism
and English in Galesburg, Hlinois.
for 29 years. She coached da team that
won international honors through the
ThinkQuest educational Web  site
competition and authored numerous
hooks of English curriculum unuts.
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denty. vour school or school district
policy on copyright, Student Handouts
1 and 2

Procedures
1. Betore beginming the lesson, print
& elassroom set of the article
“Copyright in the Cyber Age™ by

Hardy ¢hitpi/fwww,
clectronic-school.com/0698tS
Ahtml)y, Be sure the article contains
the copyright statement at the end
for later use in class. Make sure
all students have a highlighter for
use on the article.

2. Divide the class into two groups.
One group will represent comput-
er technology creators and the
other group will represent educa-
tors. Read the introducnion of the
article aloud. As students read the
section  subtitled  “Changing
Times.” direct them to highlight
the arguments that support the
concerns and interests ol the
group they represent. Students
should use both the article and the
accompanying sidebar. “Congress
Debates *Fair Use. ™ to locate evi-
dence. Ask students to share
examples of what they feel is the
best supporting material related to
their assigned group. Students
may want to share their own per-
spective as creators of Web sites
or programs as well.

3. As the class finishes commenting
about the examples. discuss the
section subtitled “"What the Law
Says.” It mentions that various

Lawrence

See the article on page 4 for
background information.
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groups are stifl trving to define
copyright terms like the fair use
doctrine. Some pubiications set
their own limits. You can point
out that the statement at the end of
the Hardy article allows educators
to reproduce fewer than 100
copies of the article for classroom
use. Other publications request a
notification policy. For example,
the Student Press Law Center
(http://www.splc.org) has many
excellent sections on copyright
and publication-related law. Two
of the best are located at these
addresses: http://www.splc.org/
resources/copyright.himl  uand
http://www_splc.org/resources/
QUESTICNS/high.school.html
Those two articles can be dupli-
cated for the classroom if teachers
make a request for use via phone,
U.S. mail, or E-mail. (More about
the Student Press Law Center has
been included in the “A Tale of
Three Sites™ handout.) When the
publisher of" an article can’t be
reached easily, the 10 percent
standard should be followed.
Distribute Handout 1 to students
and review the directions. The
activity may be completed indi-
vidually or with a partner. Ask
students to collect specific exam-
ples ot copyright violations to




share with the class as a whole. A,
students discuss their findings.
you may want to ask whether any
of the sites provide informauon
that might be objectionable to the
celebrty. Shortly after the death
of Princess Diana. for example.
various companies began produc-
ing plates. jewelry. dolls. and
other commemorative trinkats.
Her estate has recently sought to
prevent the sale of unauthorized
material reproducing her image.
Representatives  decried  the
“tacky” nature of some of the
offerings. They were also con-
cemed because some of the com-
panies advertised that a percent-
age of the protits would go to the
princess’s charities when. in fact.
little or no money was being

given to those organizations. It is
possible that a celebrity site otfer-
ing fan-oriented items for sale
may be using copyrighted sym-
bols or characters in inappropriate
ways.

. Follow up the discussion of the

violations students located by
examining the policies that have
been speltled out for vour school
district. Dees the policy clearly
spell out the steps to follow? Are
there additions or revisions that
they would suggest? You may
want to contrast the policy your
district has with the detailed pro-

high school has been working to
maintain appropriate standards
for student-produced Internet
sites. If time permits, you may
want to visit one of those sites or
other student-generated examples
from ThinkQuest (http://www.
thinkquest.org). Ask swdents to
note the way designers have
incorporated information about
the creators of the site material.
Students could print samples of
pages on which the sites have
acknowledged resources, These
can be posted on a bulletin board
for use as role models.

cedures posted by the Bellingham 7. Conclude the activity by asking
School District. students to summarize the impor-
. Distribute Handout 2. which pro- tance of respecting copyright laws
vides the article “A Tale of Three when referencing or creating
Sites” concemning the way one materials for the Internet.
Law School Daze P

One of a student’s options in life is to attend a law school.

.
4 jf;

According to Andrew J. McClurg, a professor at the University of Arkansas,
Little Rock School of Law, there are two principal factors in the attainment
of a high ranking among law schools; (1) being Harvard. or (2) having a
really good catalog. McClurg said that most law schools include an acade-
mic calendar but make the mistake of emphasizing negatives such as tuition
due dates and exam periods. He suggested that law schools would gain
ground on the more elite universities by fashioning a calendar that appeals
to young applicants, for example:

* Monday: Sleep in late. Contracts, Rest period, Lunch, Naptime,

I Mud Wrestling, Slumber Party at Dean's.

* Tuesday: Civil Procedure Coffee and Danish Dro~-In, Jerry
Springerism Alternative Dispure Resolution {prer. juisite: proof of
insurance), Lunch, Criminal Law Lectuie Series~—The Defense of
Mental [ncapacity (at Vino's Bar).

* Wednesday Through Friday: Torts Snowboarding Trip and
Review Session.

e Saturday: Casebook Recycling Day to benefit the Environmental
Law Club.

« Sunday: Student-Faculty Boxing.

i See This Web Site !
! Teen Court, the highly |
etfective. award-winning
program for first-time
juvenile offenders is
available at

http:/library.advanced.org.

Adapted from ABA Journal, August 1998, p. 20.

113

VOoL. 22 NO. 12 Technology/UPDATE ON LAW-RELATED EDUCATION 47




Student Handout 1

Celebrity Site Search

Directions  Celebrities are concemned about their public image and their intellectual prop-
erty. You are part of a team of people hired by the celebrity listed below to
review Web sites related to the person. You will be checking for copyright vio-
lations. Several points need to be examined.

¢ CREDIT Does the site identity the creator of the work? Do photos and artwork have cred-
it lines? Is there a bibliography or resource list? While merely citing a source does not give the
author permission to reproduce the work, the resource list can identify possible violations. The
Nationa} Archives. for example. holds many photos that are part of the public domain. A photo
of Franklin Roosevelt taken from that location would probably be suitable. However, a photo
scanned from a national magazine may not be copyright free.

» FAIR USE If the site contains lyrics, poetry, art, or other copyrighted material, is more than
10 percent of the original displayed? What is the effect of the use of this materia;? Could it be
used as a substitute for the original?

« ORIGINAL Does this site contain work that has been created by the site’s author? For
example, one devoted fan developed a page sharing his step-by-step procedures for creating a
papier-maché Elvis statue. The concepts and photograpis were entirely his own work and,
therefore. free of a need to seek permission from others.

Record your evaluation below.

Celebrity:

Site address: http:/

Summary of contents:

Possible violations of copyright:
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Student Handouf 2

A Tale of Three Sites

During the 1995-1996 school year. my students decided to enter ThinkQuest. an mterna-
tional competition for educational Web sites created by student teams. The process has been
so academically rewarding that weams have entered during the lust three competitions. In

cach of those vears, we have had to resolve many issues dealing with copyiight.

139596
TEEN COURT

hitp://librarv.ady anced.orgr/2640)

This Web site contains all the legal docu-
ments needed to start this highly effective
program for first-time juvenile offenders.
The manuals used by the judges and the
students had all been created by local board
members with the aid of attornevs. The stu-

dents wanted permission to reproduce all of

the items. so we appeared at the board

meeting to describe the potential value of

the Web site.

This was challenging since only one
board member had cver been on the Inter-
net at thut period of time. We needed to
help the bhoard members understand the
impact of placing material on a site that
might be accessed by thousands ot people.
The students took photos. videos. and
audiotapes of the mock trials. In ecach
instance, they received written permission

from the students and parents for the use of

their voices and imuges.

1996-97
COLONIZING MARS

hup:Aibrary.advanced.org/ 10274

This Web site contains original matevial
refated to colonizing the planct Mars. The
students researched facts about coloniza-
tion and created dwellings, paper-doll crew
members, original music. and many activi-
ties. The students contacted NASA to
request permission 1o use some  visual
material. Shortly after the publication of
the site. the student designers were sur-
prised to find that one of the drawings from
their site had been used by a professional
site. It was exactly the size of the original
that they had scanned and placed on their
page. As coach of the team. | E-mailed the
owner of the business and identified the
work as the product of a student that I had
supervised. 1 knew the work wus hers
because we had consulted on the concept
and the colors over u period of several
weeks. We asked that the professional site
acknowledge her work and provide a link
to the student-created Mars site. Within a
day her work had been removed from their
site. No response to our E-mail was ever
received.
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Studeat Handout 2 (continucd)

1997-98

WORLD WAR il: THE HGME FRONT
http://library.advanced.org/ {1551

This Web site included photos of artifacts
from the period as well as a simulation of
events during the 1943—344 school year. A
group of elementary schooi children col-
lected items from grandparents and wrote
captions about the reasons these World War
[T erz objects had been kept. The Web team
secured permission to use the swdents’
photos and captions. Only the first names
of the students were used on the site to pro-
tect their privacy. The lesson plan for the
unit came from the instructor. und they
received written permission to use it from
her.

One of the toughest decisions about the
Web site concerned the use of objects such
as sheet music and postcards. In most
cases. the companies were no longer in
business. We wondered if it was possible to
use small images of the items in the artifact
section. The team resolved the issue by
contacting the Student Press Law Center
(http://www.splc.org). The center's legai
staff provides free information to student

@i

journalists, their advisers. and their attor-
nevs, Help is available in the arcas of cen-
sorship, libel, and copyright law, as well as
the freedom of information law.

A phone call resulted in a response that
was returned within 24 hours. We learned
that the students could place small size
examples on the Web site since they would
be using the items in an educational display
including commentary. The use of smaill
examples would not prevent the purrhase
of the items.

To ask a legal question by telephone, call
(7033 807-1904 between 9 AM. and 6 P.M.
Eastern Standard Time. Monday through
Friday. E-mail requests can be sent to
splc@aplc.org, and snail maii should be
sent to Student Press Law Center, 1101
Wilson Boulevard. Suite 1910, Arlington.
VA 22209-2248. Include your telephone
number and return address with any written
communication.

ThinkQuest competition (http://www.thinkquest.org) has cnabled my teams to experience
the challenge of publishing responsible. high-quality educational material. You may want to
visit their Web site for examples of student work that follows rigorous standards of academ-

ic competition.
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Can We Protect Children and' the First Amendment?

Gayle Mertz

Update on Law-Retared Eiducanon. 22.20 1998, pp. 31-54. € 1998 American Bar Association,

A Note to Teachers: This forumisa student-organized open discussion.
Your role is to provide copies of materiuls to the students and to serve as
a consultant. The topic of this forum addresses complex and controversial
legal and social issues, Before embarking on this discussion of censorship

as it relates to pornography, obscenity, and/or indecency. you will have to

determine whether (or to what extent) you will impose any standard of
censorship upon discussion. Even the most legitimate and scholarly arti-
cles and court decisions addressing these topics include graphic examples
and descriptions of pornography. obscenity, and indecency. Thus. this
forum is more than an intellectual debate. It serves as a microcosm of a
controversy that is being debated internationaily.

To the Student

This forum will give you an opportu-
nity to take responsibility for vour
own learning. The activity will help
vou explore other people’s views and
examine vour own, You uare being
asked to analyze and interpret the
meaning of a segment of the most
cherished and fundamental law of this
nation—the First Amendment of the
Bill of Rights.

Unlike many issues that have little
direct impact on vour day-to-day lifec,
Internet censorship speaks directly to
the rights and protection of people
vour age and vounger. Cyberspace
now provides easy access 10 material
that would not be appropriate for

Gavle Mertz is the director of the
Law-Related Education Nenvork in
Boulder, Colorado. Ms. Meriz serves
on the ABA Advisory Commitice on
Youth Educarion for Citizenship and
the Update on Law-Related Education
Editortal Advisory Board.
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classroom use. Yet, yvou will be dis-
material.  Just  as
researchers, legislators. and jurists
must struggle o maintain civility
while discussing material that they
often consider obscene or offensive.
vou will be called upon (o exhibit
maturity and responsibility  when
describing the scope of what 1s avail-
able on the Net.

cussing  such

How to Conduict the Forum
1. The class selects {ive students to
serve on the panel. -
2. All students complete the forum
ballot and submit it to the panel.
3. Swdents form groups to develop
or adapt forum character roles.
This is a good time to discuss
how vou will introduce informa-
tion about indecent or obscene
material without violating school
or classroom rules about obscen-
ity, unduly embarrassing other
students, or censoring yoursel{ to
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the point that vou cannot fully
and reasonably participate in this
forum.

Students identify community
members to inviie to participate
in the debate or serve as
resources to panelists or speakers
addressing the panel. Include
your teacher in making plans 10
invitc guest spcakers.- Students
read the article, “Technology,
Free Expression. and the Law.”
on pages +-7 and conduct inde-
pendent research to prepare
presentations.

Panel members select a flacilita-
lor, a clerk. and students to role-
play sample roles and/or create
new roles.

The clerk schedules the presenta-
tions of the characters and guest
speakers. He or she might also
keep minutes of the meeting.
The facilitator opens the forum
with a statement explaining the
topic of discussion. She or he i1s
responsible for ensuring that
speakers have equal time to pre-
sent their positions (five minutes
cach) and maintaining order if
necessary.

The panel conducts the forum.
Each character presents his or her
viewpoint and makes recommen-
dations. Panelists may he ques-
tioned by the audience and
should answer consistently with
the role they are playing.

All students should once again
complete a forum ballot. Panel
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members should then review and
summarize ballot results and
report their opinion changes W
the class,

Background

The use of the Internet has grown
faster than any other communication
ool in history. With lightning speed
vou can tind out (in real time) what 1
happening in Congress or at the stock
market. find a recipe. play an action-
packed game. buy clothing or gro-
ceries. chat with someone halfway
across the world. or view pamogra-
phy. One of the many issues raised by
the easy access to the Net is whether
the U.S. government shouid or could
restrict the communication of indecent
material that can be accessed by chil-
dren. Simply put, there are two oppos-
ing views on this issue. First, protec-
tors of the First Amendment claim that
any such restrictions would violate the
fundamental American right to send
and receive information. Many peonle.
however, argue that  measures
designed to protect children should not
be considered a threat to our constitu-
tional rights.

Introduction

Roles The following roles are for
individuals who have agreed to dis-
cuss their views and positions in a
panel discussion. They represent the
interests of various individuals who
are involved in debate about student
use of the Internct. Students playing
the roles should have five minutes o
present their positions and to answer
questions {rom the audience. Students
in the audience may play the roles of
reporters covering the discussion and
residents of the community.

Role 1: Ernesto Martinez Good
evening. I'm Emesto Martinez. the
principal of Coleman School. vne of
the largest elementary schools in our
urban community. Most of our stu-
dents do not have computers at home.
I'm eager to teach all Coleman stu-

§2 UPDATE ON LAW.RELATED EDUCATION/Technology

dents how to use the Internet. Its use
can help them with their schoolwork
and prepare them for the future job
market. Together with the school
board. we have successfully funded
the placement of computers with Inter-
net links in every classroom for stu-
dent use. We plan to use the comput-
ers to teach students how to acecess and
evalvate information on the Intemnet,
Some of our students’ parents. howev-
er, think that the “Net™ is dangerous
and perhaps even evil. They argue that
viewing material that is available on
the Net violates their religious beliefs
and they fear that their children could
be lured into dangerous situations

through chat groups. A small group of

parents have insisted that their chil-
dren not be allowed to use the Internet
at all. I support putting a device on all
computers that would block any mate-
rial objectionable to these parents, but
I believe it is essential that all students
learn to access and evaluate materials
on the Internet. With the screening
device in place, all children should be
able to learn how to use the Internct
with little or no chance of encounter-
ing objectionable materials. I urge par-
ents to remember that teachers are
always present when students are
using the computers for Internet use.
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Role 2: Stanley Gardner Hello, I'm
Stanley Gardner, a4 member of the [Free
Speech Association and the father of
two voung children. I understand the
need to protect children from viewing
material that they are not mature
cnough to understand. but I'm not
willing to compromise the First
Amendment to protect children (rom
unsuitable material. I believe that it is
impossible to censor anything on the
Net without putting all communication
at risk. Need I remind you of the time
that a private company developed soft-
ware to restrict access to sites with
certain words in their title? The soft-
ware restricted access to Web sites
with the word breust in it, and a sup-
port group for women with breast can-
cer could no longer communicate with
one another. Similar mistakes have
interfercd with the legitimate rights of
people to communicate about topics
that have nothing to do with pornogra-
phy. It is essential that I as a parent
and educators monitor Internet use so
that our children do not access inap-
propriate materials. This can be done
without censoring the Internet materi-
als for everyone.

Role 3: Kim Yang Hi, my name is
Kim Yang, and I'm a student at Ancil-
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la Middle Schaool. T like 1o meet new
people through chat groups on the Net.
I have chatted with givls and bovs ms
awi age in pearby towns and as far
away as Israel and Chinu. Last vear |
had a really frightening experience. |
started o chat regularly with someone
from the next town who said ihat
“she™ was a 13-year-old girl named
Erin Taburn, When my new tnend
suggested that we 2o o a movie
together. 1 cagerly agreed to meet her
on a Saturday afternoon. MMy “new
[riend™ tumed out to be a 20-vear-old
man who tried to toree me to go to his
house. I was terrified and managed o
get away. [ never told my parents
about the incident because I thought
they would not let me use the chat
rooms on the Internet again, Now ['m
more caretul, but 1 think the police
should investigate whether people are
really telling the truth when thev com-
municate through chat groups.

Role 4: Kent Williams My friends.
as you know. I'm Kent Williams. s our
representative in the US. Congress. In
1696 | voted for the passage of the
Communications Decency Act. The
Act made 1t a crime to transmit
obscene or indecent communications
10 a recipient known by the sender o
be a minor. Under the law. Internet
publishers could not be held liable 1f
they took “'good faith. reasonable. and

VYOL I N 2

APPIOPTILe actions”™ to prevent minors
rrom recenving unlawtul communica-
vons. [ was pleased when the law
passed because 1t would help protect
our children mcluding my own three
voungsters. [ was very disappointed
when the U.S. Supreme Court ruled
the Jaw unconstitutional. The Court
wrote that the tanguage of the law was
vague and that it could have a “chill-
ing effect” on the exercise of First
Amendment rights. Because of my
conviction to keep pormnography off
the Net, [ voted against releasing the
Starr report, which detailed President
Clinton’s inappropriate relationship
with a White House mtern. And I'm
here tomght to vow that 1 will intro-
duce a new and stronger bill that
would make it a felony to put anvthing
on the Net that would be considered
lewd.

Role 5: Julie Roosevelt Hello. I'm
Julie Roosevelt, a sociology professor
at the state university. My colleagues
and [ have just completed an extensive
study of pornography on the Net. Our
report makes 1t clear that if someone
wants to. he or she can find every Kind
of pornography immaginable on the Net.
Our rescarch also proves that porno-
graphic image files represent only
about 3 percent of all the messages on
Usenet newsgroups, and the Usenet
ieelf represents onlv 11.5 pereent of

the traffic on the Internet. [ admit that
nwch of the material that [ have tound
on the ITnternet can be considered
vhseene, but | hive not found anvthing
that | could not find in adult book-
stores. In fact, most of the obscene
material on the Net is simply scanned
from magazines. [ believe that parents
must tike responsibifity for what their
children aceess on the Ne just as they
should resirict which movies their
children gu o ar which hooks they
read. 1t is not the responsibility of the
government to monitar the Internet.

Role 6: Jeffrey Schmidt Hello, I'm
Jetftrey Schmudt from the Federal
Communications Comnussion (FCO).
Part of my job is to investigate com-
plaints ubout the Internet. Right now. |
am trying to Jocate a person who is
putting pictures of nude children on a
Web site. Because there is no require-
ment for people to identify themselves
when they put sormething on the Inter-
net, my job of tracking the source of
the pictures is extremely difficult.
Unlike the print media and television
or radio stations that have fixed loca-
tions, Internct communication can
come {rom anvwhere. In fact. 40 per-
cent of the pomography on the Net is
sent from outside the United States.
I'm presently in the process of writing
a report 1o my superiors. It states that
at this time it is impossible to apply
FCC regulations to Internet use.

[

' Answers to Page 63

1. chat room

2. ACOL

3. Fourth Amendment
4

5

|
|
i
! . E-mail

. slamming
6. minor

. 7. Intemct

i 8 filer

' 9. newsgroup
19. hyperlink

!
|
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fForum Ballot

Is it possible 1o protect children from viewing indeceney and obscenity on
the Interner witle maintaining the integriry of the First Amendment?

Civele the choiee that best answers how you feel about the right to communicate free of government interference
or censorship and the rigin of parents and governmeni officials to protect children (rom pornography on the

At i)
Internet, strongly strongly
agree disagree
L As fong as pornography can be accessed on the Internet. K -9 schools
should not have Internet access on therr compoters, 1 2 3 1 5
2. As long as pornography cin be accessed on e Internet. k=12 schools
<hould not huve Internet aecess on their coniputers, 1 2 3 4 3
3. Any student accessing lewd or indecent materiai » hould be diseiphined. 1 2 3 4 5
4. Students who are caught aceessing pornography an a school comput-
er should be expetled. 1 2 3 & 5
5. W parents choose to send therr children to public schools. they should
respect the Judgment of professional educators and notnteifere with
the educational process. 1 2 3 4 5
6. If « parent is neglizent and allows his or her nunor child to aveess
pornography on a home computer. the parent should be reported to the
potice uru social service agenes 1o be imvestigated for child abuse. 1
found guilty. he or she should lose custody of the child. 1 2 3 4 5
7. Congress should put tree-trude sancuions on countries that aliow
pornography to be transiitted to the United Seanes. 1 2 3 § 3
8. Congress should pass a resolution stating 1ts firm support of the Firs
Amendment and opposing any government eltforts (o censor material
on the Internet, 1 z 3 4 5
9. The U.S. Department of Education shauld provide funding to all pub-
lic schools 1o hire people to monitor student access on the Internet. 1 2 3 4 5
10, Schools should use pormography and material considered indecent as
a tool to teach about values und morality. i 2 3 4 5
11, Students should be sble 1o access any materral they want to on schooi
compulers if they have written permission from Lheir parents. 1 2 3 4 5
12. Because there is no way to define deceney or indecency that eyervone
would agree on. no laws should be pussed that restriet any material
from transmission on the Intemet. ! 2 3 4 5
13. People use the Internet 1o lure young. innocent children inte danger-
ous situations, This justifies censorship. 1 2 3 4 5

VWrite a short answer. II' T were a member of Congress. [ would propose the following faw o address issues related
to pornography on the [nternet and its potential ¢ffect on children.
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Teaching Strategy

Using the Internet Poster

b1 Bint

Update on Leav -Relaied Fdocation, 22.2, 1998, pp. 35-86, w0 TU9K American Bar Association,

Background

In Roman mythology. Mereurny was
the gad of travel and commumciations.,
Mercury's winped sandals made

possible for him to deliver messages m
retarkable time. Today the Taternet s
able (0 rransnut messages every bit as

yuickly us Mercury, The Internet has
made 1t posstble 1o communicate

worldwide and his opened discussions
on privacy., copyright. and freedom of
Cxpression issues as they pertain to the

Internet.

Objectives

As aresult of this lesson, students wiil

¢« Identify the First Aimendment righi
of Iree expression, e Fourth
Amendment right ol privacy, and
copyright

o Desertbe forms of communicanon
available over the [ntemet

.

b aluate uses of the Internet

Target Group: Secondary

Time needed: 2-3 classes

Materials Needed: Student Handout
Resource Persons: Lcegal expert
technology expert

Procedures

1. Display the poster and ask a vol-

unteer to read the copy, Discuss
the symbolization on the poster.
providing bhackaround intorma-
tion, if necessary. Point out that
the poster depicts Mercury. the
Roman cod of communications.
using the Internet magnifying
glass to closely examine the Inter-
net globe, which is emblazoned
with the term faw. Ask why Mer-
cury might be shown on the

var o o2roNo 2

-

4.

poster. and compare the Internet
io Mercury  (Bath can deliver
measages at remarkable speeds.)

Briefly review the First Amend-
ment night of free wpeech. the
Fouarth Amendment right (o priva-
ey and copyright law nighis o
ownership for students. Bram-
storm with students wae dhat
matvidual« and organizations can
communmecate over the Infernet,
for example. thirough f-mail. chat
rogins, newsgroups, and visits to
Web sites. I possible. demon-
strate each form of conummica
fion on the Internet.

Divide the class into three groups,
and usk cach group to prepare
set of questions fo be sent to the
experts before they visit the class
for a panel discussion. One group
should write guestions addressing
priviiey tssties and their applica-
tion to the Inicrnet. another group
should write guestions about free
expression rights and their appli-
cation to the Internet. and the final
pgroup  <hould  pose
about copyright laws and their
application to the Internet.

Invite and  technologs
experts to discuss the Tnternet
issues with vour cluss. Send the
questions to the experts and ask
them w cooperate in preparing
presentations based on the ques-
tions, They can discuss legal
issues related to the Internet and
the benefits and drawbacks of
communication and information
access through the Internet. pro-
vide examples of ways in which
legal rights could be upheld and

questions

fegal

See the article oa page 4 for
hackground mformation

"I

violatad, and identify which on-
line communicanon
offer the least and the greatest

amount of privicy and why.

Tormes  of

Followmyg the discussion by the
expefts. distribute copies of the
Surden: Handout. Read through
the scenarios with stnedents and
ask them toidentify which righis
are invoheed i the seenartos—
freedom of expression. right of
privacy, and/or copyright. Ask
them to tell whether they think the

rights have been violated and
why.

Review  cudents” answers, and
ask  the yesource  persons 1o

address any misconeeptions stu-
dents niay have.

Conclude the lesson by asking
students to summarize the lesson
in a paragraph and to draw con-
clustons about how the discussion
may have aifected their under-
standing of the law and the use of
the Internes.

If you love the faw and you

love good sausage. don't

watch either being made.
—Betty Tuimadge
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Student Handout

Rights and Internet Use

Read cach scenarto. Idenuty the right or rights involved in cach one. Tell whether vou think the

fent has been upheld or violated and explain y our answer,

1.

Erin wis wriing o college research paper on Dr. Martin Luther King Jr.'s 1 Have a Dream™
~peech. She decided 1o use the Internet as a resource tool and visited a site that provided a
detatled analy sis of the speech as well ws included the speech in its entirety. Erin downloaded
the information and paraphrased some of the analysis in her own report. She footnoted her
paraphrase and cited the Web siie in hier bibliography.

reht of ree expression right of privacy copyright

Duntel was one of the subjecis undergoing treatment with an experimental drug. Before
heginning treatment. he signed a document that gave his doctor the right to publish the results
of the treatment. The doctor wrote an article akout the treatment and made it availuble over
the Internict. The doctor did not identify any specific patient by name. but Daniel recognized
himseif as Patient B. He was afraid other people would, too.

right of {ree expression nght of privacy copvright

About ten vears ago. Karey Terella was charged with a minor crime but found “not guilty.”
The lawver who defended her has sinee volunteered to teach civie classes involving the crim-
inal justice system at a local high school. As part of the curriculum. he developed case stud-
1es that he made available 1o students over the Internet. Karey's daughter was a student in the
class and recently visited the lawver's Web site. When Karey saw the case her daughter had
downloaded. she was surprised to see that it was her case. which was discussed in depth and
included information that she had revealed only to her lawver. Although Karey's full name
had not been used by the lawyer. he did identify the defendant as Karey T.

right of {ree expression right of privacy copyright

6
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esources for Teaching

W

Citizenship Education Resources

on the World Wide Web

Robert . Wood

LRE, Civic Education, and the WWW

The World Wide Web (WWWAT) resources on the topics of
law-related education (LREY and civic education are varied
and extensive and range from poor 1o outstanding. The key
10 using the resources on the WWW is 1o carefully review
each Web site and its various associated links and to deter-
mine 1t the site 15 worthy of being used and entered as a
Benchmark. The individuals creating the Web sites believe
they are providing 2 service to the Internet community;
however, only vou, the WWW consumer can determine
that. There i no validation standard for Web puges. s0 the
user must somehow independentiy determine 1t the infor-
mation 1s valid.

In browsing the WWW for LRE Web sites, you can find a
number of related topics. Most state bar associations now
have Web sites with appropriate information. The White
House. the 11.S. House of Representatives. and the U.S.
Senate have their own Web sites. Organizations such as the
Center for Civie Education and Street Law, Inc.. also have
Web sites. Web site information about the American Bar
Assoctation Diviston for Public Education will be identi-
fied shortly.

Web sites are available for topies dealing with the United
Nations, teen courts, the U.S. Supreme Count justices, var-
ious state law-related education centers. legal resources.
prevention of school violence. international resources for
clvie education, ete. Like any other consumer, you have to
shop arcund. evaluate the product. and determine if you ure
going to use the Web site informanon.

Robert W. Wood is professor of curriculum and instruction
in the School of Education at the Universiry of South
Dakota in Vermdion, where he also serves as the director
of the South Dukowa Center for Law and Civie Education.

Update on Law-Related Education, 22.2, 1998, pp. 57-01. © 1998 American Bar Association,

Teachers, students. lawyers, professors. and other interest-
ed parties should find the following Web sites interesting,
varied. und useful, Several scarch engines that will assist in
locating Web sites relevant o the needs of the individual
readers are also listed.

Selected Web Sites
The following selected Web sites will allow vou to access
a wealth of information regarding I.RE and civic education.

Search Engines
http:/www altavistadigitai.com
tAn especially advanced search engine.)

hup//www.yahvo.com/
{One of the most used scarch engines foday,)

hip://www stpt.conv
(Another excellent scarch engine )

hup/Aeww.excite.comy/
(Try this search engine for additional information.)

http://www.albany .net/allinone/
{Check this site out. It has a multitude of scarch engines.)

http://www .search.com/
{Another search engine that links you to other search
engines.)

Social Studies
http:/fwww.ness.org/liome . himl
(National Council for the Social Studies Web site.)

http://www.execpe.cony/~dboals/boals.html
(A Web site with a vast amount of history/social studies
information for K—12 teachers.)

http://www.csun.edu/~veeed009
{Click on the globe and you will get several pages of social
studies Web sites and resources.)

123
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hitp://www soctalstudies.com
«The Web site for the Social Studies School Service. Lots
of information 15 provided dealing with curnculum materi-

s and on-hime resourcesas

National Governnient

ap/swawdedworld.gos

e\ areat Weh site to begin sour review ol government.
Numerous links are provided to other government Web
SIes.)

hipa//thomas loc.gov/homesthomas 2.l

«OUne of the best sources ot information Tor genc al con-
cressional information. as well as bills and federal agencies
and departments.)

Congressional Record

hitpr//wsww house. gov/

«The Web sue for the U.S House of Representatines. Send
vour representative an E-matl message.

hup//www senate. gov/
t The Web site for the U.S. Senate. Lots of good informition
dbout the Senate.)

hup/fwwaw lib.su.edu/gosifedgov himl
tAn extensive list of federal agencies on the fnternet is
included at this Web site.

hetpa//w ww . nara.rov/

INARA is the government agency responsible for manag-
ing the records ol the federal government. Lots of docu-
ments at this site.)

httpy//www st gov/
(The Web site for the U.S Information Agency.)

hitp://ed.gov/
(The Web site tor the U.S. Department of Education.)

hrip//www siedu/
(The Electronic Smithsontan makes its resources available
Lo everyone,)

hup//www ed.goviiree
(A one-stop Web site for teaching and learning resources
with more than 35 federal agencies listed.y

hups//www loe.gov/

(The Library of Congress on-line syvstems can be found at
this site.)

38 UPDATE
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Law-Related and Civic Education
http://www . abanet.org/publiced

(The Web site for the American Bur Association’s Division
lor Public Educauon. T amust site for LRE browsers))

hup://www.eiviced.org

(The Center for Civie Education Web site mcludes curricu-
lar frameworks, standards for civie cducation, and sample
Jessons. as well as Tinks to other resources.,)

hip//wwweindiana.edu/~ssde/iplre.html

(The Indiana Program for Law-Related Education Web site
contains links to other law-related education Internet
YESOUUTUCS.)

hitp://www streetiaw .org
(This s the Web site for Street Law, Inc.)

http://www.usd.edu/chiesman/
tAn excellent Web site for multiple links to LRE sites in the
United States and the world)

hitp://www.claseup.org/resource .htm
(This Web site is sponsored by the CloseUp Foundation and
offers spectal topic pages and links to other sites.)

http://www kidsvotingusa.org/
(This site is dedicated to securing democracy for the future
by involving youth in the election process today.)

hup:/ierfe.org/
{The Web site for the Constitutional Rights Foundation/
Chicago.)

http//erf-usa.org/
(The Web site for the Constitutional Rights Foundation/Los
Angeles.)

Global

hup://eivnet.org/index. html

(An international resource for civie education and civil
society Web site. Contains links to other organizations and
programs.)

hitp//www.undp.org
(United Natiuns information.)

http://www .undep.org/unlinks.html

(Many United Nations and international organizations and
related links are found at this Web site.)
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hitp://www educ.SFu.ca/eels

tThe Law Connection Web site provides up-to-date intor-
mation about the law. Primarilyv for reachers and students in
British Columbia. Canada.)

hup:/www.aph.gos.an/
(You will find Australian Parliamentary informaunon w this
Web site))

hitp//w waw jge.org/ige/index.himl

(The Institute for Global Communications Web site con-
tains links to many general international resources. orga-
nized by continent and country.}

http://www.Parliament.uk/
(The Bruish Parliament Web site.)

http://www.droit.umontreal.ca/CSC .htmi
(The Web site for the Canadian Supreme Court.)

http://www.bl.uk/gabriel/en/welcome.html
(Use this Web site as a gateway to European national
libraries.)

Miscellaneous
hitp://www law . cornell.edu/ffmain_menus
{Lots of legal irformation and links to other Web sites.)

http://www.law.indiana.edu/law/lawindex.html
(Lots of links to legal resources on this Web site))

hup://www legal.net/
1A Weh site for law firms. legal societies. bar associations.
and legal special intercst groups.)

htip//www sdbar.org/

(The Web site for the State Bar of South Dakota. Use a
«earch engine to find the Web site for your state Bar Asso-
ciation's Web site. The SD Bar funds the SD Center for
Law and Civic Education housed in the School of Educa-
tion at the University of South Dakota.)

http://www .courtty.com/library/supreme/
(CourtTV Supreme Court cases are on this Web site.)

htip://w ww.courtty.com/teens/
(Go to this Web site for information about how courts
work.)

htip:/tqd.advanced.org/2640

(An cxcellent teen court Web site. This Web site must be
visited if you are interested in starting & teen court.)

VoL
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hitp://www.nejrs.arg/ojjhome.htm]

(If you want to get information about the Office ot Juvenile
Justice and Delinquency Prevention. this is the Web site for
vou. Multiple links are provided.)

httpi//www.nen.com/~snews

(A Web site by the Saferm News local and Internet newspa-
per from Salem. QOregon. A teen court link provides valu-
able information.)

hup:/www.libertynet.org/iha/betsy/index.humi
(Learm about the U.S. flag at this Web site. and check out
the links on a variety of flag topics.)

hup://www.uscourts. gov/understanding_courts/899__toc.
htm

(Learn about state and tederal courts at this Web site, Many
valuable links are provided.)

hitp://w ww law.comeil.edwsupcet/justices/fullcourt.ntml
(Find out information about the Supreme Court justices at
this Web site.)

http://www.whitehouse.gov/
tThe White House Web site)

http://www.ncjrs.org/

(The National Criminal Justice Reference Service Web site
provides a wealth of information on a variety of justice
topics.)

http://www fedworld.gov.supcourt/index.him
(The Web site for Supreme Cour: decisions. )

hittp://supet.law.cornell.edu/supct/#cutrent
(You will find the Court’s Calendar and other information
at this site.)

ERIC Clearinghouses

ERIC offers a wealth of searchable resources, ranging from
educational research to lesson plans, all presented in an eas-
ily usable fonn.

The ERIC Database contains abstracts {or a considerable
amount of research over the past decade. some of which
deals with content or performance standards.

The Clearinghouse on Assessment_and Evaluation has a
section on Goals and Standards, with links to various fed-
eral and ERIC documents about standards. The Clearing-
house also provides access to a wealth of other information
(including research and reports) and many related topics.
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The KIZASSESS-L Listsery contains an archive of discus-
stons ahout assessment - general. with many messages
dealing with proposed natonal testing or other testing relat-
ed o stundards and framew orks.

hip://www indiana.cdu/~ssdereric _chess.htm

('The ERIC Cleaninghouse tor Socral Studies/Sociul Sci-
ences Education s at this Weh site. A lawerelated education
link 15 avaulable.)

hup://ericir.syredu/
(ASKERIC Web site where vou can ask questions and do
searches .

Center for Civic Education

The Center_tor Civic Education has helped develop the
National Standards tor Civie and Government (with fund-
mg from the U.S. Department of Education and the Pew
Charnable Trustsy and Cisutan: A Framework for Civie
Education (with the Council for the Advancement ot Citi-
zenship and funding from the Pew Charitable Trusts). Brief
descriptions and ordering information for cach are available
on the center’s bookstore page. A Curricular Materials page
provides gecess to an executive summary of Civitas. a com-
plete version of the civies and govemment standards. and
several other curricular vesources. Finallv, an Articles and
papers page has links to at least one article about civies
standards.

New One-Stop Web Site for Teaching

and Learning Resources

Hundreds of federal resources for teaching and fearning can
now be found at one Web site. U.S. Seerztary of Education
Richard W. Riley announced on Apnil 8. 998,

“This new Web site, Federal Resources tor Educational
Excellence™ (FREE), offers onc-stop shopping tor a trea-
sure trove of historical documents. scientitic experiments.
mathematical challenges, tamous paintings, and other tools
for teachers and students.” Riley said.

A search of the Web site produces dozens of resources for
teaching and leaming from more than 33 federal agencies.
Thousunds of topics can be searched—the Civil War. the
Constitution. photosynthesis. condensation. immigration.
Pablo Picasso. Thomas Jefferson. Henry David Thoreau.
Mary Cassatt, Jackie Robinson, the Amistad Case. the
America Reads Challenge. tamous FBI cases. canography.
ecnealogy. the Renaissance, calculus simulations, “today in
history.” the human genome project. epidemiology, “the
African American odyssev.” the solar system. the microbe
200. and others. Resources can afso be viewed in 12 subject
areas.
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“More than 35 federal agencies have collaborated for near-
Iy a year on this effort.” Riley said. “Their work—this Web
site—offers a g¢limpse of how government can use technol-
ogy Lo serve citizens in ways barely dreamed of o decade

ago.”

The FREE site was developed in response to a directive

President Clinton 1ssued nearly a vear ago. It can help make

compelling on-line resources available in every school.

which is part of the president's Technology Literacy Chal-

lenge. The four goals of this challenge are

o All teachers will be trained to hclp students learn
through computers and the information superhighway:

»  All students and teachers will have access to modemn
computers:

»  All schools and classrooms will be linked to the infor-
mation superhighway: and

= High-quality software and on-line resources will be
part of the curmiculum in every school.

“FREE i~ just a first step,” Rifey said. “And it is more than

just another Web site. It is a place where federal agencies

and teachers can begin forming partnerships to develop
additional high-quality, standards-based resources for
teaching and leamming.” Go to (htp://www.ed.gov/{ree).

On the Internet
Your Guide to Related LRE Sites on the Internet
from hitp://www.streetlaw.org

Law-Related/Civic Education Links
American Bar Association Standing Committee
on Public Education tor Citizenship
Center {or Civic Education
Constitutional Rights Foundation (Chicugo)
Constitutional Rights Foundation {Los Angeles)
Phi Alpha Delta Public Service Center
Office of Juvenile Justice and Delinguency Prevention
U.S. Department of Justice
National Teens, Crime, and the Community Program

State LRE Projects

Alabama Missouri
Arizona New York
Florida North Carolina
Indiana Ohio

Kansas Pennsylvania
Maryland Utah
Minnesota Wisconsin
Misstssippi
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Other Law-Related/Civic Education Organizations
Alliance for Justice

Chiesman Fund for Civic Education

Civaet (published by CIVITAS)

Close-Up Foundation

National Criime Prevention Council

Human Rights USA

Institute for Agriculture and Trade Policy
Franklin & Eleanor Roosevelt Institute (FERD
National Endowment for Democracy

National Institute for Dispute Resolution

Other N mprafits
National Assembly

Education Links

Education Organization

Association for Supervision and Curriculum Development
(ASCD)

American Education Research Association (AERA)

National Council for the Social Studies (NCSS)

Educationp Agencies
U.S. Department of Education

Educational Publications

American Schools Directory

Education Week

National Center for Educational Statistics

For Young People

Department of Justice Kids Page
National Youth Network

Social Studies Links for Kids

Legal and Government Links

U.S. Government

American Memory—Library of Congress

Bureau of the Census

Central Intelligence Agency

Civil Rights Division, U.S. Department of Justice

Community Policing

Department of Hecalth and Human Services Youth
Information

Department of Justice

FedStats: One-Stop Shopping for Federal Statistics

Fedworld Information Network

Government Information Sharing Project

Govemment Printing Office Acces;

Hill News

House of Representatives Intemnet Law Library

National Center for Juvenile Justice

National Clearinghouse on Child Abuse and Neglect
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National Clearinghouse on Families and Youth
National Lnstitute of Justice

OYEZ OYEZ OYEZ: A Supreme Court Resource
Roll Call

Supreme Court Opinions: Findlaw

THOMAS: Legislative Informaton on the Internet
U.S. Legislative Branch

The White House

Legal Resources

American Bar Association

Findlaw Law Crawler

Freedom Forum First Amendment Center

The Jefferson Project: The Comprehensive Guide
to Online Politics

National Criminal Justice Reference Service

Law Bulletin Publishing Company

LEXIS-NEXIS

United States Code

Villunova Center for Information Law and Policy

The Future
We have only started our journey into the workings of
the World Wide Web and law-related education and civic
cducation.

Answers to Page 30

I. b

2. a

3 c

4. a

5. ¢

6. ¢

7. b

8 b

9. a
10.  b. In division, members stand as a group to
indicate whether they are for or against a bill,
Cloture is a vote to limit debate. not a vote on a
bill itself.
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A

fitternet Giossary

bkl

Update on Law-Relured Educanon, 22.20 1998 p. 62,2 1998 Amenican Bar Association.

access—ireedom to make use of

adult—one who is legally ot age (usually 18 or overl
America Online (AQL)—an on-line service

American Civil Liberties Union (ACLU)-—u nonpartisan
organization devoted to defendmg the rights and frecdoms
of people in the United States

C

censor—Io examine in order 1o suppress anvihing consid-
ered objectionable

chat room—channel on the Internet that allows real-ume
on-line discussions between two or more participants
*cookies™—small tag files that Web sites use to collect
and Keep information about site visitors
Communications Decency Act (CDA)Y—a congressional
statute enacted in 1996 that banned the display of “inde-
cent”™ material on the Intemet. The Supreme Court later
deciared the CDA unconstitutional.

E

E-mail—eclectronic mail

F

Federal Communications Commission (FCC)—the
government agency that regulates wire. cable. and radio
communications media

filter—software that screens out material that is rated as
unsuitable

First Amendment—the amendment to the Constitution
that guarantees freedom of religion. of speech, and of the

press and also protects the right to assemble peacefully and

the right to petition the government.
Fourth Amendment— the amendment to the Constitution
that protects cilizens™ rights to privacy

G

good faith—-honest. sincere

H

hypertinks—links from one text document to another on
the World Wide Web

62
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[
indecent—moratly bad. improper
Internet—a global network of computer networks

L

list serv—a 1vpe of matling list sotiware
M

minor—aone who is under legal age

N

newsgroup—an on-line discussion group dedicated to a
spectfic subject

0

obscene—offensive to accepted standards of modesty or
devency

P

privacy—the right to be free from interterence with one's
private affairs

R

redress—to set right or repair

remedy—a fegal way (o enforee a right or repair a wrong
)

slamming—the unauthorized changing of customers” tcle-

phone exchange or toll services
spam—unsolicited commercial E-mail

T
tort—a wrongful act other than a breach of contract. for
which the wronged party may bring civil suit

U

Usenet—a gigantic bulletin board system operated mostly
through the Intemnet

A%

vague—not definitely or precisely expressed

\il
World Wide Web—a collection of hypertext documents
and associated files, linked together. that spans the Internet
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Technology and the Law—
Terms to Know

|

i - . .

i Throughout Update on Law-Related Educarion, you have been introduced to terms related to
i

|

1

technology and the law. Unscramble the words and use one to complete each sentence.
| ronmi amile pewaurons LAO htorfu mmadtnene
i
‘1 prknihley treenitn alimasnm fertil thea oomr
!
| C. .
; 1. A is like a meeting room where people can get together and talk.
} 2, is a popular national commercial service that is a gateway onto
!

the Internet.

3. The guarantees the right of people to be secure in their persons,
houses. papers. and cffects.

4. is 4 way to write a letter on one computer and send it (o another
computer to be read.

5. A person whose fong-distance service has been changed without his or her knowledge
or consent is a victim of

6. The Communications Decency Act of 1996 made it a crime to transmit obscence
communications (5 a person known to be a

7. The Supreme Court has ruled that the deserves the same First
Amendment protection as printed materials.

8. A may have a list of sites containing objectionable material and
block access to those sites.

9. A is an area for posting articles on a certain topic.

10. A is specially formaited text that allows the user to jump from
one related Web page to another.

© 1998 American Bar Association. See page 53 for unswers.
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PWhat's Tnacde?
This edition, fashioned as a retrospective to the 50th
anniversary year of the Universal Declaration of
Human Rights (UDHR).
bears witness to how much
can be completed, begun.
and aspired to in a single

- Universal . .
- Declaration |
_. Human Rights

year by a dedicated few. Its
pages are replete with sto-
ries of justice defined,
apprehended, and achieved,;
of projects hopefully con-
ceived and doggedly
accomplished despite barri-
ers of time. space. econom-
ics. politics, ignorance,
and—worst?—apathy; of
global family where all
members are held in the
highest regard despite their
origins, gender. age, and
fortune to date.

On behalf of the editors,
1 especially wish to thank Nancy Flowers for her help in
shaping the Human Rights Edition. Characteristic of her
extraordinary talents and the high esteem in which she

is held, Nancy helped open the door to the many

resources we needed to develop our content and shut the
door on problems that arose as we struggled through the
task of containing a burgeon-
ing worldwide effort into a
publication that could never be
big enough.

Our the
many peopie in the global fam-

poster suggests

ily, the wonder and proximity
of their variety—in a word, the
nature and inherent beauty of
human life dignified by the
UDHR 50 years ago and recon-
firmed during its anniversary
celebration. We hope that this
edition will help ensure their
future sustenance and safety.

Seva Johnson

Editorial Director
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Foreword Edward L. O'Brien

The Universal Declaration of Human Rights: 50 Years Old but
Still Coming of Age Nancy Flowers looks at the past, present, and future
of international human rights.

Perspective: Economic Human Rights: The Time Has Come! Anuradha
Mittal urges a campuign to promote Americans’ economic hwman rights.

Evolution of Human Rights in the Age of Biotechriology Benjamin Hron
addresses the issue of whether human rights and biotechnology can co-exist.

Human Rights in These United States Lyn Beth Neylon reporis on Americans'
understanding of human rights.

Chiidren's Human Righis Roger J. B. Levesque explores the nature and impact
of children's human rights.

Human Rights and the Law—Terms to Know

Point of View
Are (Should) Human Rights (Be) Universal? Roger J. R. Levesque crgues
that resistance to human rights principles derives from cultural views of life.

Are (Should) Human Rights (Be) Universal? Rhoda E. Howard argues that
cultural changes may be needed in order 10 promote huanan rights.

Update on the Courts
The Supremne Court cases described in this section focus on anti-loitering laws and
Fifth Amendment rights.

LRE Project Exchange Marna Anderson and Krista Rudelius-Palmer report on
building a communirv through Partners in Human Rights Education. Also included is
a report on Amnesty International’s Urgent Action Network.

Teaching Strategy—Human Rights Around the World und at Home Patrick
Manson helps students relate right abuses and affirmations to the Universal
Declararion of Human Rights.

Teaching Strategy——Comparing Rights Documents David A. Shiman asks
students to compare the rights proclaimed in the UDHR and the Bill of Rights.

Teaching Strategy—Human Rights in the News Nancy Flowers helps students
develop an awareness of human rights issues in evervday life.

Teaching Strategy—A New Planct Edward L. O'Brien asks students to develop
and evaluate a list of rights suitable for a new planet.

Teaching Strategy-—Rights, Teens, and Society Julius Menacker helps
students understand the legal relationships between minors und adults and current
law on the status of minors.

Teaching Strategy—Using the Human Rights Poster Acrivities and handouts
are offered that can be used with the poster and other lessons on human rights.

Student Forum—Should Health Care Be Considered a Human Right? The
forum helps studerts investigate the issue of health care as a basic human right.

Resources for fcaching—-Human Rights Educational Resources

A Human Rights Glossary
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Something is missing from law-related education (LRE)
in the United States today. Something is missing from the
Uniled States educational system. Something is missing
from the United States cultore. That something is human
rights education (HRE). The result is a lack of under-
standing by American students of the meaning of human
rights. T believe this lack of undersianding is greatly
diminishing the impact of L.RE on our students and our
suctety.

This perspective comes from my personal history with
I.LRE and human rights educaton. [ came 1o sndersnd
what HRE was only after almost twenty veurs of work,
lirst teachinge hich school social studies and then working
i the held ot law-related educauon. Ay oreamizaton,
Street Law, Ine., we refer to faw-related educanon ay
“Street Law ——cducaton about practical Jaw i evervday
life, about the values behind the faws. and about the pub-
lic policy related to law.

In 1985, 1 was iavited to South Africa where T was
confronted with the question. “Why don’t vou include
human rights i vour Street Law cumiculum ™ Tanswered
that | thought teaching about the U.S. Constitution and its
Bill of Rights and addressmg 1ssues such as police bru-
tality, the death penalty, discniminauon, and freedom of
religion were teaching about human rights. The South
African ceducators and lawvers countered that . the
people of the United States. seemed to think that i
rights was something that applied only o other countis
and not to our own. They believed that the educational
system in the United States was neglecting the worldwide
movement for human rights and not reaching about
important human rights documents such as the Universal
Declaration of Iuman Rights (UDHR) and other impor-
tant treaties, usually called covenants, They said that
Street Law and the other civies education programs that
they had seen from the United States emphasized civil
and political nights but did not address economie, social,
and cultural rights.

After retlecting on this conversation, | reafized that
my South African colleagues were right. Though | had
supposedly been “well educated™ in the United States, |
do not remember hearing the words human rights in any
class in law school. Though I had taken courses such as
constitutional law, poverty law, and public interest chn-
ics, my only knowledge of “human rights” came through

PR

I BEST COPY AVAILABLE

Jor All which was piloted successfully across South

the media and Amnesty Internanional tAD 1 was through
Al that Hearned there was, in fact, a small proup ot ded-
weated cducators in the United States involved in some-
tine called human rnights education,

In the late 1980s, the time was sull not cight for human
rights educatton m South Africa, which was still under
the apartherd system, It was made clear o me that start-
“law™ was safer than focusing on
human rights it we wished to avoid wrrest and the closing
the new program. My colleagues said that
fuman rehts couid be added later o the Street Law cur-
riculum being developed and used i South Afrcan
sehools.

Followmyz Nelson Mandela's release trom pnison
1990, y South African colleagues thought that it was
finally sate to overtly teach human rights in their counuy'.
We then colluborated on a textbook called Human Rights

g o program with

down of

Africa with the wid of an outstanding organization called
Lawye.s for Human Rights. 1T am proud to say that in
1996, Human Rights for All was also adapted for use by

students in prades 7-12 and published by the U.S. pub- g

lisher of Street Luw. To my knowledge, this is the first
social studies text ever adapted for the United States after
heing devetaped and piloted first in another country. The
text was written genericatly with the UDIR as its princi-
pal organizing structure and examples from around the
warld that do not refer to any one country. This approach
made 1t caster 1o adapt the text for use in other countries
including the United States. Itis now being shared for use
i Alrican and Latin American countries and, through a
Soros Foundation program. in fourteen countries in East-
e Europe and the former Soviet Union, T e
The “bringing home™ of human rights education activ:
ities led Street Law, Ine., to partner with three other U.S.-
based organizations—ithe Center for Human Rights Edu-
cation i Atlanta, Amnesty International (USA), and the
University of Minnesota Human Rights Center—in a
Ford Foundation-funded 1nitiative titled Human Riglts
USA. Now finishing uts second year. this project is trying
to educate Americans to think, speak, and act differendy
about human rights in this country. This effort includes
teaching out to LRE and other social studies teachers to
encourage them to include HRE in their classes. These
cfforts are supported by a Resource Center in Minné:ipo- "

A
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[is that makes avarlabie a wide range of HRE matenals
inctuding a new textof lessons called HHuman Rights Here
and Now. This is evidence that human Aghts education 1s
growine n the Untled States. [Cs about nme!

This vear Street Law. Inc.. has taken a big step in inte:
sratng homuan nights into the eaching ot s the Uot-
ed States as we publish the sixth edition of Streer Lawe, the
country’s best-selling Law text. [ thought that it we could
mtegrate human rizhts into that text, the thousands of st
dents who use 1t annually could begin to learn the mean-
ing ot the UDHR and human nghts i general. We are
attempuny to do this through a new feature called
“Human Rights USA™ in which students ook ac US.
1ssues from o human rights perspective. For example. i
Umit One, “Introduction to Law,” an acuvity provides the
apportunity 1o determine whether students can apply the
articles of the UDHR to different ULS issues.

In looking at the Streer Law wextbook, 1 see that human
rtehts issues are contained m every umt but are not called
“human nghts.” Our preoccupation with our own Consti-
tutton and Bill of Rights has blinded us from secmg the
different and. in fact, broader perspective of the rights
contained in the "JDHR and other intemational human
rehts documents. This perspective 16 not meant 1o cnit-
cize the U.S. Constitution, which Fhelieve, in many ways,
may be the finest consttution 1n the world. Instead. it
enables us to admit that our Constutution is not perfect.
Looking at it from a buman rights framework allows us to
see 1ts flaws and gaps more clearly. For example, the
UDHR includes the category of rights identified as “eco-
nomic, social, and cultural nghts™ including the nght to
cducation. an adequate standard of living, housing. tood.
health care, and jobs. The U.S. Consutution does not
include anv of these rights or even reter to them as goais
for our society. In the United States, we emphasize civil
and political rights. Many other constitutions in the world
today. including the new South African Constitution,
overtly mention cconomic, soctal, and cultural rights.
This difference 1s clearly an issue worth discussing, but if
our teachers and students do not even know what human
rights arc, how can they discuss this?

There ae many issues in the Street Law text and in
other law-related education materials that can benefit
from an infusion of human nghts. We are all aware of the
substantial criticisms of our legal system arising from the
high media atienuon devoted to such events as the O. J.
Simpson tal, the “Nanny™ case, and more recently, the
Starr investigation and House impeachment inguiry of
President Clinton. These cvents and other crticisms of
the law and legal system can all be looked at from a

human nights perspective with the goal ol trving to pro-
mote o human rights value system in this country, How
many teachers and students discussed the O. ). Simpson

case by lookme at the niehts of Simpson through Article
1 of the UDIIR (presumied innocent unul proven guilty)
or the victumy's tight to security of the person under Arti-
cle 37 O discussed the Starr investpanon through Arti-
e 120 whieh says “noone shall be subiceted to arbitrary
mterterence with his chery prvacy, tinuly, home or cor-
respondence, nor to attacks upon his honor or reputa-
uon”™ Wauld not alb our classtoom and other nublic dis-
cusstons ol sssues sach as the death penalty, gut control,
and sexual harassment benetit from an intusion of the
language and values of human nehts?

Ihere 1 g legitnmate concern today about the lack of
walues of public otfictdls and ot the Anierican people as a
whole, Books about “virtue.” “ethies,” “commumetanan-
A and other related issues devry our present values.
Howeverorately do these books mention human nights or
the one document, the UDHR, that virtually every coun-
iry in the world has agreed upon as a statement of shared
values. [f we begin to look at our public officials® actions,
our netghbors” actions, and our own actions through a
prisni of human rights. would things be different? I think
they would be,

1 also think that 1t is imperative that law-related edu-
cators begin o look at their own teaching of L.RE and ask
whether they are providing students with all the tools they
need for eftective analysis and entical thinking. Cun stu-
dents begin (o apply human rights to the issues in this
country without also fearning what U1.S. law says about
such tebts* [ unk they cannot. They need to know this
country "~ law asat relates to the human rights 1ssues, such
as freedom of speech, the nights of those aceused of
cnme. disenminauon, and right to housing, that they are
cxaniining. T

My cxpenence has led me to conclude that to be suc-
cesstul Street Law and others types of LRE must include
human rights. To teach taw without human rights m{{' be
the equivalent of teaching what is, without teaching what
shoulkl he. The poal of every good LRE program’ has
always heen “justice.” but the South Alricans have taught
me that we cannot educate for justee without also edu-
cating lor human nights.

P
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Fdward L., O'Brien
Washigton, D.C.
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The Universal
of Human Rights: 50 Years Qld

but Stili Coming of Age

What is the past. present, and future of international human rights?

Nancy Fowers

Upduate on Law-Relared Educarion, 22.3, 1999, pp. 6-11. © 1999 American Bar Association.

t dawn on the morning of

December 10, 1948, the General

Assembly of the United Nations
unanimously voted to adopt the Uni-
versal Declaration of Human Rights
(UDHR). (Forty-eight member states
voted in favor of the UDHR and eight
abstained—Saudi  Arabia. South
Africa. the Soviet Union. and four
Eastern European states and a Soviet
Republic controlled by the Soviet
Union.) Cajoled into working all night
by the redoubtable Eleanor Roosevelt,
head of the United Nations Commis-
sion on Human Rights charged with
drafting the declaration, the weary del-
egates finally stood for a moment of
silence tec honor the historic signifi-
cance of their act. They had just adopt-
ed the first document in human history
to codify rights that apply to every
persor: on the earth regardless of citi-
zenship in a particular country (thus
the declaration’s title: “Universal.” not
“International™). As the Vicana Decla-
ration of the 1993 UN Conference on
Human Rights reaffirmed. “Humuin

Nancy Flowers, a writer and consul-
tant for human rights education. lives
in Bolinas. California. She is Cur-
riculum Coordinator for Amnesty
International and a founding partner
in Human Rights USA.
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rights and fundamental freedoms are
the birthright of all human beings.”

The UN Charter (1945) had already
proclaimed the “inherent dignity™ and
“equal and inalienable rights of all
members of the human family™ and set
forth the revolutionary concept that
how a government treats its citizens is
not just a domestic matter but a legiti-
mate international concern, The
drafters of the UDHR defined those
principles in 30 articles that form a
comprehensive statement covering
economic, social, cultural, political,
and civil rights.

The fundamental values that inform
the UDHR are inherent in every cul-
ture that values justicc and respects
human dignity. Its written precursors
include the Magna Carta (1215), the
English Bilf of Rights (1689), the
French Declaration on the Rights of
Man and Citizen (1789), and the U.S.
Constitution and its Bill of Rights
(1791). Although most of these docu-
ments exclude women, people of
color, and members of certain social,
political, and religious groups, thc
principles they embody have neverthe-
less inspired oppressed people
throughout the world to struggle for
their rights. It was only in the 20th
century, especially in response to the
horrors of World War II, the Holo-
caust, and the cfforts of countries

See the Teaching Strategies
for this article
on pages 41. 43, and 45.

emerging from colonialism to claim
their right to self-determination and
equality, that universal human rights
was transformed from a utopian con-
cept to a reality in international law,

The UDHR and the Cold War
Since 1948, the UDHR has truly come
to embody “a standard of achieve-
ments for ali people and all nations™
(UDHR Preamble), and its principles
have been incorporated in the constitu-
tions of most of the nations now in the
UN. However, as a declaration, the
UDHR was the weakest form of inter-
national law, a mere statement of prin-~
ciple without provisions for enforce-
ment or the status of binding law. As
Eleanor Roosevelt said of the UDHR
on the day following its adoption, "It
is not a treaty; it is not an internation-
al agrecment. It is not and does not
purport to be a statement of law or of
legal obligation. It is a declaration of
basic principles of human rights and
freedoms ... ." For the rights defined in
the UDHR to have full iegal force,
hey nceded to be written into a con-
vention. an international agreement
that sets norms and standards (also
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Ninety-three pevcent |
of Ameticans have
never heard of the UDKR.

1997 Survey,
Human Rights USA

g S U S )

referred o as a “weaty” or in two
cases. a “covenant™). (These and other
human rights terms are defined in A
Human Rights Glossary™ on page 61.)
Therefore, the Human Rights Com-
mission immediately set to work
to frame such a convention, develop-
ing the 30 articles of the UDHR into
more detailed und compreheasive
provisions.

However, political events immedi-
ately intervened. Whereas in 1948 all
member states of the UN were able to
endorse a single human rights docu-
ment, only a few ycars later the so-
called *“Cold War” was raging
between capitalist and communist
countries, with the two sides holding
sharply different views about human
rights. The “West Bloc,” or capitalist
courtries, gave priority to civil and
political rights, such as those con-
tained in the U.S. Bill of Rights, which
had served as an important model for
the UDHR, e.g., frecdom of speech,
religion. and assembly and the rights
to a fair trial and the vote. The “East
Bloc,” or communist countries, con-
sidered social, economic, and cultural
rights to be most important, such as
the right to health carc, housing, edu-
cation, employment, and a living
wage.

By 1952, the Human Rights Com-
mission was forced to acknowledge
that these conflicting priorities of East
and West made agreement upon a sin-
gle huinan rights convention impossi-
ble, and it reluctantly decided to divide
the unitary vision of the UDHR into
two separaic documents. Even with
this compromise, the two resulting
conventions took 14 years to make

voL. 22 NO 3

their way through the drafting and
amendment processes in the Commis-
sion (o the UN General Assembly. The
International Covenant on Civil and
Political Rights (ICCPR) and the
International Covenant on Economic.
Social and Cultural Rights (ICESCR)
were adopted by the General Assem-
bly in 1966. Yet another decade
passed beforc the two covenants
achieved the required number of ratifi-
cations to enter into force as interna-
tional law in 1976. As of 1998. over
130 governments have ratified both
these covenants; the United States,
however, has still ratified only the
ICCPR but did so with many reserva-
iions, or formal exceptions. to its fuil
compliance.

This long delay in realizing the
covenants has profoundly affected the
way the world community has come to
regard the UDHR. Between 1948
when the General Assembly adopted
the UDHR and 1976 when the two
covenants became effective, the Uni-
versal Declaration was the only com-
prehensive human rights document in
existence.

During this time the need for
awhoritative standards to define
the human rights obligations of
UN member states became ever
more urgent. As time went on,
the Declaration was used with
ever greater {requency for that
purpose. (Buergenthal 1995)

The UDHR thus became widely
invoked, imitated, recognized, and
rovered. In the absence of a normative,
legally binding human rights docu-
ment, the UDHR was transformed into
that document through nearly three
decades of use, achieving the status of
customary internaiional law because
people around the world treated it as
though it were law. Today the UDHR
and the two covenants, the ICCPR and
the ICESCR, are commonly referred
to as the International Bill of Rights.
Together these three decuments form
the foundation on which the whole

137

structure of international human rights
law is built.

Since the end of the Cold War in
thic early 1990s, the politicized divi-
sion of human rights has largely been
healed. At the 1993 Second World
Conference on Human Rights held in
Vienna, the delegates declared human
rights to be “universal, indivisible, and
interdependent and interrelated”
(Vienna Declaration 1993), meaning
that all human rights are part of a com-
plementary framework and that nei-
ther social and economic nor civil and
political rights take priority over the
other. The Vienna Declaration thus
undermines the “full-belly” thesis of
some developing countries that civil
and political rights must “wait”™ until
everyone has

|
a decent stan- | .
dard of living, | The United
Instead it rec- | States continues
ognizes that i {4 demgpsirate
the two sets of
rghts are in- | @i anachronistic
teractive, not snhizophrenia
sequential.
For example, ahout human
how a person rig‘hts.
exercises the |

civil right to

vote in free elections is greatly affect-
ed by the right to an education, to
obtain information freely, to ex-press
oneself, to associate with others, or
even to obtain the necessities of life.
Similarly the econumic right to hous-
ing means little if a person does not
have the right to vote in free elections
or express oneself about the quality
and equity of that housing.

International Human Rights Law

as a “Work in Progress”

Human rights law is a reflection of
human need. In addition to the
Covenatits and the UDHR, the UN has
adepted more than 20 human rights
conventions that build upon and fur-
ther elaborate and define the general
prnciples of the UDHR. Some of
these conventions prohibit specific

Human Rights/UPDATE ON LAW-RELATED EDUCATION ~




abuses, such as the Convention on the
Crime of Genocide (1948), the Con-
vention on the
Elimination of
All Forms of

[The UDHR']

- grand simplicity  Racial  Dis-
i ¢ crimination
j ?f '“':'*?“‘g‘f ?"d i (1966). and the
nspinng visien Convention
make it ! against Torture

. i and Other Cru-

. HCCESSIble tO [ el, Inhuman or
. ordinary pecple ' Degrading
' h i Treatment or
everywnere. Punishment

(1984). Other

conventions
protect the rights of especially vulne.-
able people, such as the Convention
Relating to the Status of Refugees
{1951), the Convention on the Elimi-
nation of All Forms of Discrimination
Against Women (CEDAW, 1979), and
the Convention on the Rights of the
Child (CRC. 1989).

Like all human institutions. human
rights law is evolving in response to
changing circumstances in the world.
For example, the UDHR makes no ref-
erence to the environment, largely
because in 1948 few recognized the
threat to our planet from hazards such
as radiation, industrial pollution, pesti-
cides, and general ecological degrada-
tion. Today a UN convention on envi-
ronmental rights is in the drafting
stage. Similarly land mines are not
mentioned in the UDHR. but citizen
advocacy brought this problem to
internaticnal attention in the early
1990s, with the result that in 1997 the
UN adopted a new Convention on the
Prohibition of Land Mines.

The UN General Assembly has
rccently declared that what the world
needs now is not more human rights
conventions but more implementation
of the conventions already in place.
The existing body of human rights
laws is a great achievement of interna-
tional cooperation on behalf of a better
world, but these laws are only abstrac-
tions until all the peoples of the world

8 UPDATF ON LAW-RELATED EDUCATION/Human Rights

From Concept te Convention: How Human Rights Law Is Made

How do these international human rights conveniions come into being?

The process involves many people and ongoing collaboration
and consensus building.
1. Recognized a need Many groups concerned about human tights problems,
including governments, intergovernmental organizations (IGOs) such as
UNIFEM and UNICEF, and nongovernmental organizations (NGOs), work to
bring this problem to world attention. Especially important in the process are
NGOs, which are increasingly vocal in representing the needs of ordinary peo-
ple in the international forum, Some NGOs such as Amnesty International, the
Girl Scouts, Oxfam, CARE, and the Red Cross and Red Crescent are large and
well-known, working internationally on a wide variety of issues. Other large
NGOs are dedicated to advocacy on a single concern (e.g., Save the Children
Foundation, Habitat for Humanity, Food First, the Sierra Club), but the major-
ity are small institutions that address mainly local concerns (e.g., a battered
women's shelter, a coalition to protect old-growth forest, an alliance for better
schools). What they have in common is their nonprofit status and their grass-
roots membership.

When sufficient pressure and attcuiion are brought to an issue, the General
Assembly instructs the UN Human Rights Commission to oversee the drafting
of a declaration or convention to address that problem.

2. Drafted by a working gronp Working gioups consisting of representatives
of UN member states, as well as representatives of IGOs and NGOs, formulate
the text of a document, a task that involves prolonged debate and compromise.
3. Adopied by vote of the UN General Assembly Once adopted, the con-
vention is made available to UN member states for their formal acceptance.

4. Signed by UN member states By signing a convention, a member state
indicates that it has begun the process required by its government for ratifica-
tion. In signing the convention, it also indicates that it will honor the spirit and
principles of the decument.

S. Ratified by UN member states No state is required to ratify any conven-
tion. However. if a government does 50, it commits itself to comply with the
specific provisions and obligations of the document. It takes on the responsi-
bility to see that its national laws are in agreement with the convention and to
report regularly on its compliance. If a government approves a convention in
general but objects to a particular article, it can submit a reservation stating that
it will not agree to follow this article, so long as the reservation does not under-
cut the fundamental meaning and purpose of the convention.

In the United States, the process towards ratification begins when the Pres-

ident endorses the document by signing. It is then submitted to the Senate,
along with any recommendations of the executive branch. The Senate Foreign
Relations Committee first considers it, conducting hearin; s to monitor public
reaction. The committee then may recommend the convention, sometimes with
reservations. In some cases, legislation might have to be enacted in order to
implement the convention. Next the full Senate considers the convention. If it
votes approval, the President formally notifies the UN Secretary General that
the United States has ratified and become a State Party to the convention.
6. Entered into force A convention goes into effect when a specified number
of member states have ratified it. For example, the ICCPR and ICESCR were
adopted in 1966; however, each did not enter into force until 1976 when the
required number of 35 member states had ratified it.
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can enjoy the rights and freedoms they
promise.

Human Rights Law Outside the
UN System

Although most human rights law is
created by and linked to the UN sys-
tem. countries in Europe, the Americ-
as, and Africa have also created
regional human rights documents that
extend the principles of the UDHR to
people living in these paris of the
world. The first and most effective of
these is the European Convention for
the Protection of Human Rights and
Fundamental Freedoms (adopted
1950, entered into force 1953), which
establishes the European Court of
Human Rights and permits individu-
als, NGOs, and goverrments to peti-
tion the court.

The American Convention on
Human Rights (adopted 1969, entered
into force 1978} was drafted by the
Organization of American States
(CAS), which includes governments
of North and South Armerica. The
newest and, so far, least developed of
these regional documents is the
African Charter on Human ard Peo-
ples’ Rights (adopted 1981, entered
into force 1986), which was developed
by the Organization of African Unity
(0OAU).

While all these documents draw on
the model of the UDHR and the two
international covenants, they also
reflect distinctly regional concerns.
For example, the African Charter sets
forth both individual and “people’s™
rights and spells out specific duties of
both states’ parties and individuals.

At first, the General Assembly was
ambivalent about these regional
human rights agreements, fearing they
would undermine the universality of
its UDHR-based system. However,
their proven value has led the General
Assembly formally to encourage areas
without regional human rights treaties
to establish them (General Assembly
Resolution 1977). So far, Muslim
states have since created the Cairo
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Declaration on Human Rights in Islam
(1990), and efforts are under way in
Asia and the Pacific to draft a docu-
ment for that extremely heterogeneous
region.

International Humanitarian Law,
sometimes referred to as the Law of
War, alvo relates closely to the rights
of all human beings but focuses
specificully on situations of armed
conflict. Its purpose is “alleviating as
much as possible the calamities of
war.” The first Geneva Convention of
1864 dealt exclusively with the treat-
ment of the sick and wounded: in the
Geneva Conventions of 1949, the
areas of concern included a vast range
of problems stemming from warfare,
including protecticn of prisoners of
war, civilian populations, and medical
and religious personnel and prohibi-
tion against practices such as torture
and chemical weapons. The (Geneva
Conventions are proinulgated and
implemented by the Interrational
Committee of the Red Cross (ICRC).

The United States and
Human Rights

Despite the assertion of the Vienna
Declaration that all human rights are
indivisible and interdependent, the
United States continues to demon-
strate an anachronistic schizophrenia
about human rights, On the one hand.
the United States has played a major
role in the establishment of the United
Nations, in the drafting of the UDHR
and most subsequent human rights
conventions, and in the upholding of
certain human rights standards for the
whole world. On the other, because
the United States has had a vexed rela-
tionship with both the UN and the
developing structures of human rights
law, it has ratified very few of the
human rights treaties it helped create.
For example, the United States is one
of the few countries that has not rati-
fied the ICESCR or Convention on the
Elimination of All Forms of Discrimi-
nation Against Women (CEDAW),
and of all the member states of the
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UN, only the United States and Soma-
lia, which has no effective government
at the present, are not signatories to
the Convention on the Rights of the
Child (CRC). Most recently the Unit-
ed States has declined to support the
Convention on the Prohibition of Land
Mines (1997) and the establishment
of the International Criminal Court,
both of which it was instrumental in
creating.

People in the United States enjoy a
rich heritage of civil and political
rights guaranteed them by their Con-
stitution, but for most of them, human
rights means “civil rights.” Americans
are familiar with law that resfrains
governments from violating the iights
of citizens; few are as comfortable
with Jaw that requires governments to
provide for citizens. Most Americans
ar. unaware, for example, that Article
25 of the UDHR guarantees them as a
human right “a standard of living ade-
quate for the health and well-being of
hiraself [sic] and of his family, includ-
ing food, clothing, housing and med-
ical care and necessary social ser-
vices.” Not only does the average citi-
zen fail to recognize hunger and hous-
ing as human rights issues, but most
advocates for the hungry and the
homeless are equally unaware. In
1993 when the newly installed Clinton
administration made its big push to
establish universal health coverage, no
one argued for health care as a basic
human right. Nowhere in our debates
over welfare or educational reform are
these issues framed in human rights
terms.

Indeed, for most Americans,
human rights problems happen in far-
away countries—a Bosnia, a Rwanda,
a Cambodia, or an Afghanistan—
where people are at war, the economy
is undeveloped, or an authoritarian
regime has superseded the rule of law.
Asked what human rights problems
exist in this country, most people
respond with a puzzled look or say,
“Here?”
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Bringing Human Rights Home

The same lack of awareness was
revealed in a recent national survey
conducted by Human Rights USA, an
organization dedicated to educating
Americans about human rights, It
found that 93 percent of Americans
had never heard of the UDHR. Yet we
do an excellent job in this country
teaching about our constitutional
rights. Even students who doze
through their required high school
American history class know well that
they have rights and can name some of
them. The rights they mention, howev-
cr, are almost always civil rights.
Although the words human rights can
be found every day in the media, most
people have only a vague notion of the
history and development of human
rights or of the legal framework that
protects and promotes them.

Part of the problem is that most peo-
ple in the United States, including
lawyers. public servants, and educa-
tors, even those in law-related educa-
tion programs, rarely learn and rarely
teach about the UDHR. Although well
established in the curriculum of many
countries around the world, human
rights education has never been part of
the educational mainsiream in this
country.

Why is thc UDHR, which many
historians consider “the greatest
achievement of the United Nations”
(Humphrey 1984), almost unknown in
the United Statcs? Part of the answer
lies in the vagaries of political opinion.
With the Great Depression still present
and World War Il looming, Franklin
Roosevelt could speak in his 1941
Inaugural Address of “four essential
freedoms,” which included “freedom
from want, .. which will sccure to
every nation a healthy peacetime lifc
for its inhabitants—everywhere in the
world.” But in the thriving postwar
economy and Cold War climate of the
1950s and 60s, the government-
sponsored programs of the New Deal
sraacked of socialism, and the concept
of state-supported guaraniecs for
housing, health care, and a living wage
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promised by UDHR Article 25
appeared downright “red” 1o some
conservatives. Furthermore the forces
of U.S. isolationism. which had been
silenced by the international struggle
against fascisni, began tu reassert
themselves, some demanding that the
United States withdraw altogether
f-om the UN. Teaching about UN-
endorsed human rights that seemed to
compete with the U.S. Constitution
was out of the question in all but the
most liberal environments. Also the
UDHR’s fundamental assert ns of
human equality were as disce  arting
to the racially segregated United
States as they were to South Africa.
Betier te ignore the UDHR than fuce
the painful selt-scrutiny it imposed.
Not that most educators made a con-
scious choice against human rights
education—rather, then, as now, few
people knew anything about the
UDHR or recognized it as important
for the education of American citizens.

Other explanations for why the
UDHR is not taught in U.S. schools
along with the Magna Carta and the
Bill of Rights are more practical.
Many concerned educators simply feel
unqualified, lacking the background,
experience, or materials they need to
teach about human rights. Others don't
know “where to put it” in an already
overcrowded curriculum dominated
by mandatory testing. Some feel the
subject is too political, especially
when domestic human rights viola-
tions come into question, and many
fear attacks from conservative com-
munity forces that aften oppose such
subjects as global and multicultural
education,

The Future of Human Rights

Although there are still voices raised
against American participation in the
UN, most people today recognize the
need for international cooperation and
understanding in our increasingly
inierdependent world. Human rights
seems to offer the best ethical and
humanc standard for living in the
global village of the 21st century.

140

“FEvervthing we have done

Cin terms of human rights,
whatr we have thought, suid,
or proposed, what we have !
suffered, has been intended

Yo be nothing more than an

act of faith, an act of love.

A gratuitous response,
without reason.”™

i David Fernandez, Mexico

indeed, education in human rights is
itself a fundamental human right and
also a responsibility. The preamble of
the UDHR exhorts “every individual
and every organ of society ... to strive
by teaching and education to promote
respect for these rights and freedoms.”

Fortunately the 50th anniversary of
the UDHR and the UN Decade for
Human Rights Education, 1995-2004
have stimulated new resources and
enthusiasm for making human rights
part of cveryone's basic education
(See Resources for Teaching, p. 59).
Ideally human rights are taught across
the curriculum and across the school
years. Although social studies pro-
vides the most obvious “fit,” many
subjects from science to art can be
approached from a human rights per-
spective. Human rights education also
creates a context and motivation for
service learning and community ser-
vice.

Law-related education is an ideal
setting for teaching human rights. The
range of possibilities is enormous,
bath for examining the UDHR in a
historical and constitutional perspec-
tive (e.g., see Teaching Strategy
“Comparing Rights Documents,”
p. 43), as well as in international rela-
tions (e.g., see “Human Rights Around
the World and at Home,” p. 41) and
current events (e.g., see “Human
Rights in the News,” p. 45). Ultimate-
ly human rights principles such as jus-
tice, nondiscrimination, and respect
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for human dignity should be reflected
in all aspects of our educational
system.

The UDHR is at the core of all
human rights education. Unlike subse-
quent and increasingly technical con-
ventions. the UDHR can be read.
understood. and cherished by everv-
one. [t has symbolic and practical sig-
nificance as the constitution of the
whole human rights movement, but
also its grand simplicity of language
and inspiring vision make it accessible
to ordinary people everywhere. It has
not only legal authority but also poetic
POWET.

Everyone has a right to know the
UDHR and to make it part of daily
life. What Eleanor Roosevelt observed
on the 10th anniversary of the UDHR
is no less true in this 50th anniversary
year:

Where, after all, do universal

rights begin? In small places.

close to home ... —so close and

so small that they cannot be seen

on any maps of the world. Yet

they are the world of the individ-
ual person: the neighborhood he

[sic] lives in: the school or col-

lege he attends; the factory, farm

or office where he works. Such
are the places where every man,
woman, and child seeks equal

Special! UNESCO’s
Practice of Citizenship Kit

Dedicated “toward a broader con-
cept of civics education,” this kit
from UNESCO includes basic
learning materials on peace, human
rights, democracy, and tolerance
“to assist its Member States in pro-
moting values, attitudes and behav-
ior upon which a culture of peace
can be founded." Twelve booklets
and pamphlets; attractive carrying
case. See this and other UNESCO
educational materials at http://
www.cducation.unesco.org

justice. equal opportunity, equal
dignity without discrimination.
Unless these rights have meaning
there, they have little meaning
anywhere. Without concerned
citizen action to uphold them
close to home, we shall look in
vain for progress in the larger
world. (Roosevelt 1958)

Resources

Buergenthal, Thomas. [International
Human Rights in a Nutshell. Saint
Paul. West Publishing, 1995.

General Assembly Resolution 32,127.
New York: United Nations, 1977.

Humphrey, John P. Human Rights and
the United Nations. Dobbs Ferry,
N.Y.: Transnational Publishers, 1984,

Roosevelt, Eleanor. “In Our Hands."
Address delivered at the UN on the
10th anniversary of the UDHR, 1958.

Vienna Declaration Section 1, para-
graph 5. Vienna: Second World Con-
ference on Human Rights, 1993. «

United Nations Human Rights Documents

Note: Dates refer to the vear the UN General Assembly adopted the document.
United Nations Charter, 1945

Universal Declaration of Human Rights, 1948
T e,

International Covenant on Economic,
Social and Culwral Rights. 1966

International Covenant on Civil
and Political Rights, 1966*
el

T~

Principal Human Rights Gonventions

Convention or: the Prevention and Punishment of the Crime of Genocide,

1949*

Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others. 1949

Convention Relating to the Status of Refugees, 1951*

Slavery Convention of 1926, Amended by Protocol. 1953*

Convention on the Political Rights of Women, 1953*

Convention on the Nationality of Married Women, 1957

Convention on Consent to Marriage, Minimum Age for Marmriage and

Registration of Marriages, 1962

Convention on the Reduction of Statelessness, 1961
International Convention on the Elimination of All Forms of Racial

Discrimination, 1966*

-Convention on the Non-Applicability of Statutory Limitations to War
Crimes and Crimes Against Humanity, 1968
International Convention on the Suppression and Punishment of the

Crime of Apartheid, 1973

Convention on the Elimination of All Forms of Discrimination

Against Women, 1979

Convention Against Torture and Other Crucl, Inhuman or Degrading

Treatment or Punishment, 1984*

Convention on the Rights of the Child, 1989
Convention on the Rights of Migrant Workers and the Members

of Their Families, 1990

* Indicates that the United States has ratified this convention.
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PERSPECTIVE

Economic Human Rights:

The Time Has Come!

Anuradha Mittal

Update on Law-Related Education, 22.3, 1999, pp. 12-13. © 1999 American Bar Association.

In 1948. the United Nations adopted
the Universal Declaration of Human
Rights (UDHR) in an effort to estab-
lish a standard for dignified human fife
around the world. Among 1its 30 arti-
cles outlining the civil and political
freedoms generally associated with
human rights, the UDHR also holds
that economic security should be uni-
versally upheld—"Everyone has the
right to a standard of living adequate
for the health and well-being of him-
self (herself) and of his (her) family,
including food, clothing, housing and
medical care and necessary social ser-
vices ... " (Article 25, UDHR). The
50th anniversary of this historic docu-
ment in 1998 provides an important
opportunity to evaluate how far the
world has progressed in translating
these goals into reality.

Human Rights in the United
States

Such reflection is especially important
in the United States, given the strong
leadership role that it played in the
drafting and adoption of the UDHR.
Being the wealthiest nation in the
world also makes the United States the
most capable of upholding the eco-
nomic human rights of its people.
However, upon closer examination. it

Anuredha Mirtal is policy director for
the Institute for Food and Develop-
ment Policy—Food First in Oakland,
California.
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becomes clear that these universal
goals have not yet transformed the
American reality. Measuring the rights
laid out in the UDHR against the actu-
al status of the people at the bottom of
the American economy reveals a huge
gap into which millions fall daily.

A recent study by the Econoinic
Policy Institute showed that the per-
centage of people living below the
poverty line in this country has risen
from 11.6 percent in the 1970s to 14.2

crcent in 1994, The most vulnerable
members of society are the ones who
suffer most when poverty increases.
Rescarch by the Population Reference
Bureau showed that out of 38 million
people living below the poverty line in
the United States. 40 percent were
children and 10 percent were adults
over 65. Additionally, the Children’s
Defense Fund reported that one-fourth
of all children under the age of six
nationwide live in poverty. a statistic
higher than in any other developed
country, _

The effects of this rise in poverty
are most visible in the denial of basic
needs, such as food. A nationwide sur-
ve_ published in 1997 revealed that
apptoximately 30 million American
were hungry, and at least 12 million of
these were under 18 years old. This is
a 50 percent increase since 198S5.
Another team of researchers estimated
that 8.4 million people suffer from
food insecurity in California alone.
They predicted that by 2000, this num-
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ber may grow to include as many as
one-third of California’s children.
These figures are even more startling
in light of the evidence that such cco-
nomic changes were not distributed
cvenly.

In fact. the Economic Policy Insti-
tute (EPI) found that the incomes of
the rich rose significantly at the same
time that poverty was growing. In
1978, the typical CEO salary was 60
times that of the average worker. By
1995, the average CEO earned about
173 times as much as a typical worker.
This is the highest wage gap in the
industrialized world, leading to a deep
disparity between the poor and the
wealthy. At the same time, the govern-
ment has done nothing to equalize the
scales. In fact, the EPY estimated that
the net tax bill of the wealthiest 1 per-
cent of American families has actually
fallen by $46,792 since 1977.

Such statistics support the analysis
on which Food First was founded:
hunger is not due to an absolute short-
age of food but rather to political and
economic factors that skew its distrib-
ution. The 1996 welfare reform bill
signed by President Clinton was fur-
ther evidence of the tendency to bur-
den the poor while leaving the wealthy
untouched. The bill deepened the
plight of the pcor by removing the
safety net from those who needed it
most. Among other things, it denied
food assistance to noncitizens and lim-
ited its availability to able-bodied
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adults, threatened cash and Medicaid
support for 300.000 children with dis-
abilities. reduced AFDC-type aid from
71 percent of poverty-line income to
only 57 percent, and tied the remain-
ing aid to work requirements.

On the one hand. this Draconian
law pushes additional workers into an
economy already short on jobs—
driving down wages for those already
struggling for subsistence. On the
other hand, having to work at the first
available job does not allow aid recip-
ients to build skills and receive train-
ing they need to secure better employ-
ment in the future. All in all. the
reform reduced the incomes of one-
fifth of all American families with
children by an average cf S1.300 a
year. The Urban Institute estimated
that by eliminating AFDC. the new
law will push an additional 1.1 million
children into poverty. By 2003, an
additional 2.6 million people overall
will be living below the poverty line. It
is clear that this reform was not adopt-
ed with the government’s obligation to
protect, respect, and implement eco-
nomiic human rights of people in mind.
In fact, the head of the Urited States
delegation to the November 1996
World Food Summit stated that the
United States could not support the
summit’s plan of action language
about the right to food because welfare
reform would then be in violation of
international law.

We Can’t Sit Still!

In response to the unconscionable
socioeconomic conditions facing mil-
lions in this country, Food First Insti-
tute for Food and Developnent Policy
has launched “Fconomic Human
—Rights: The Time Has Come!™ a
national campaign that has used the
UDHR anniversary to publicize the
rise of domestic hunger and poverty as
a violation of basic human nghts. The
campaign has organized congressional
hearings. which provide a forum for
underrepresented groups and individu-
als to speak out about the concrete

BEST COPY AVAILABLE

VOL. 22 NO.3

effect of regressive legislation and the
poverty that results. The first hearing
wits on May 2, 1998, in Oakland. Cal-
ifornia. and the second addressing the
same issues at a national level was
organized in Washington, D.C.. in
September. Food First's efforts have
already gained the support of over 180
organizations representing a spectrum
of interests, including labor. hunger,
homeless. human rights, women,
immigrant, and faith-based communi-
ties. It has also been endorsed by sev-
eral progressives in the Congress.,
including Senator Paul Wellstone and
Representatives Ron Dellums, Bob
Filner, Esteban Torres, Melvin Watt,
George Miller. John Conyers, Cynthia
Ann McKinney. Barbara Lee. Earl
Hilliard, Nancy Pelosi. and Xavier
Becerra.

This campaign is bringing the
human face of poverty to the forefromt
of debates that so often lapse into
muddled collages of catch phrases and
sound bites. No one can deny that dig-
nified human life requires access to
basic needs such as food, shelter, and
jobs. Fifty years ago, the UN General

Assembly agreed that these should be
upheld as universal human rights. In
making it painfully clear that millions
in this country are not getting these
needs met, this growing coalition is
showing the policy makers that current
conditions are unacceptable. We can-
not allow the UDHR's anniversary to
simply pass. congratulating ourselves
on the beauty of our ideals while
allowing the status quo to continue
unchal! 1ged.

For More information . . .

To find out more or to participate
in the campaign and the hearings,
contact

Anuradha Mittal

Policy Director

Institute for Food and Develop-
ment Policy—Food First

398 60th Street

Oakland, C 94618

(510) 654-4400

Fax: (510) 654-4551
http:/fwww foodfirst.org

UN 23783, Lake Success, NY, November 1949. Mrs. Eleanor Roosevelt holding
a Universal Declaration of Human Rights poster. Credit: UN photo.
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Benjamin Hron

Evolution of humcn Rigits
in the Age of Biotechnol

Can human rights and biotechnology co-exist?

08y

Update on Law-Related Education. 22.3, 1999, pp. 14-17. © 1999 American Bar Association.

n February 1997, Dr. Ian Wilmut
intreduced the world to Dolly,
the first successfully cloned
mammal, and drew intemnational atten-
tion to the possibilities and rapid
advances of biotechnology. Although
biotechnology has not necessarily held
the public’s attention until recently, it
has been a growing concemn of scien-
tists, industry, governments, and inter-
national organizations for years. Many
new and pressing human rights issues
are raised by this technology. Biotech-
nology invites us to re-examine con-
cerns about reproductive technology,
the rights of indigenous peoples, and
the rights of futurc generations in a
new light. It also creates new areas for
human rights discussions such as
germ-line manipulation (altering the
genes in egg, sperm, or embryo cells
to alter characteristics of the develop-
ing fetus) and genetic screening (using
genes to test for genetic disease and
genetically influenced traits). Unfortu-
nately, the difficult issues that are
being addressed often overshadow,
particularly in the public’s eye, the
potential benefits of biotechnology.
The future will bz determined by how

Benjamin Hron is a junior biology
and political science double major at
Carleton College in Northfield, Min-
nesota. He recently served as a : .n-
mer intern in the ABA’s Division for
Public Education in Chicago.
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well national governments and intes-
national organizaticns are able to reg-
ulate the application of the technology
to maximize the benefits and minimize
the problems.

Global Biotechnology

The primary development of biotech-
nology occurs in three places, the
European Union (an economic and
political cooperative among 15 Euro-
pean nations), the United States, and
Japan. These areas represent both the
largest developers of biotechnology
and the largest markets for the tech-
nology (Ashworth 1996). Not surpris-
ingly, the biotech industry has created
a bridge between pharmaceutical com-
panies and scientific research institu-
tions, primarily universities. The rela-
tionship between industry and acade-
mia is essential because much of the
research and development of new
technology is done at institutions of
higher education. The United States
has an advantage -in this respect
because its universities are subject to
fewer government regulations than
universities in Japan and most of
Europe. Although its basic research
lags behind the United States, Japan
excels at applied research. The long-
termap  Oach taken by Japanese com-
panies allows for more prolonged and
in-depth research than is often possi-
ble in the United States. In addition,
the Japanese are more open to broader
applications of technology than Amer-
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icans, and Japanese companies apply
biotechnology to many more areas
than in the Uni.ed States, thereby
resulting in greater potential for new
products and new applications (Cun-
ningham & Chow 1992). The Euro-
pean Union has lagged behind both the
United States and Japan in biotechnol-
ogy development (Szczepanik 1993).
It is important, however, to look at the
development of biotechnology regula-
tions in the EU because they parallel
in many ways the development of
international attempts to regulate
biotechnology. The EU has imple-
mented directives on the release into
the environment of genetically modi-
fied organisms (naturally occurring
plants or animals whose genetic mate-
rial has been altered to give the organ-
isms a desired characteristic they do
not naturally possess) and placed
strong restrictions on the patenting of
life forms. More importantly, the EU
has done at a more local level what the
United Nations must do at a global
level: resolve differences among many
nations and develop a universally
acceptable method of regulating
biotechnology.

Biotechnology's Potential Benefits
Biotechnology offers humans an
upclose look at the basic components
of life, one that may be too close for
comfort. The mapping of the human
genome, undertaken by the Human
Genome Project, is expected to be
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completed in the early part of the next
millennium. Once completed. every
one of the roughly 100,000 genes in
human DNA will be identificd. This
and other knowledge to be gained by
way of biotechnology leads to endless
possibilities. Unlike many other scien-
tific “‘advancements,” biotechnology
has the potential to directly shape the
future of life on earth through direct
manipulation of genes. Biotechnology
offers many exciting possibilities for
improving life. It has already been
used to add extra nutrition and flavor
to everyday foods, genetically alter
microorganisms to help clean up oil
spills or recycle rubber, and create a
better detergent for clothes.

It is in medicine, however, that
most people will be affected by the
advances of biotechnology. Microor-
ganisms have already been genetically
altered to produce proteins used in
human pharmaceuticals, but directly
manipulating human genes is probably
not far in the future. Germ-line manip-
ulation (GL.M), one of the most antici-
pated areas of biotechnology, offers
the prospect of eliminating many
genetic defects that may be life threat-
ening or life impairing. Using a tech-
nique known as genetic screening,
doctors are able to determine if a per-
son will develop or be a carrier of a
hereditary genetic defect. At present
these defects cannot be altered. but
with new GLM techniques, doctors
will some day be able to offer parents
the possibility of replacing defective
genes with working copies (Munayyer
1997). However, future medical
advances are not limited to manipula-
tion of microcrzanisms and the human
genome. Biotechnology may soon
produce animals genetically altered to
develop organs for human transplants
and to produce compounds in blood or
milk to be harvested and used in
human medication. The Roslin Labo-
ratory in Scotland, where Dolly was
cloned, successfully added a human
gene to another cloned lamb, Polly,
born in July of 1997, and hopes to

develop mechanisms to turn animals
into living pharmaceutical factones
(Marden 1998).

Human Rights Debate

The potential benefits of this new
technology are readily apparent: it is
the pursuit and potential misuse of this
technology that gives rise tc human
rights concerns. Biotechnology re-
search and development rely upon the
accumulation of genetic samples, but
because these samples may be
obtained in the process of routine
medical examinations, questions arise
about the informed consent of the
sample donors, particularly with
respect to indigenous peoples. Several
special issues arise when collecting
genetic samples from indigenous peo-
ples for research and possible industri-
al use.

Over time, exposure to diseases can
give rise to acquired genetic immuni-
ty. Therefore, inhabitants of develop-
ing countries often have natural
defenses against diseases that inhabi-
tants of developed nations do not, and
vice versa. Researchers want access to
the genetic diversity of indigenous
peoples to learn more about what
genes cause these differences. But
many people worry that companies
will exploit indigenous peoples by
obtaining samples for research without
informed consent and then fail to share
the benefits of resulting break-
throughs. 1t is now recognized that
indigenous peoples must be allowed to
decide whether or not they will be par-
ticipants in genetic research. Yet can
informed consent be given when peo-
ple may not understand the nature,
purpose, or potential consequences of
genetic research and technology? In
some cases, indigenous groups may
consent to research but have strong
moral objections to the industrial
aspects of biotechnology. In particu-
lar, many groups object to the patent-
ing of genes, something accept.. le in
one form or another in many devel-
oped nations including the United
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States, Japan, and the EU (Ching
1997). The UN Convention on Biodi-
versity, the International Bioethics
Committee, and the Commission on
Human Rights have all addressed
aspects of these concerns.

UN Guidelines for Biotechnology

Research

The Biodiversity Convention, which
took effect December 29, 1993, pro-
vides guidelines for the relationship
between developed and developing
nations with regard to biotechnology
and biotechnology research. Under the
convention, developed and developing
nations essentially agree to a trade of
technology for access to natural
resources (Tinker 1994). Although the
convention primarily concerns access
to nonhurnan natural resources, the
principle of exchanging these
resources for technology sets a prece-
dent for compensating donors. The
importance of conserving biodiversity
is relevant to the protection of human
genetic diversity, which will be dis-
cussed later.

General guidelines for biotechnolo-
gy research are addressed extensively
by the International Bioethics Com-
mittee (IBC). The IBC was created in
1992 by the United Nations Educa-
tional, Scientific, and Cultural Organi-
zation (UNESCO), with the goal of
drafting an international agreement on
the protection of the human genome
and stressing a universalistic approach
to biotechnology (Lenoir 1993). The
result is the Universal Declaration on
the Human Genome and Human
Rights. The declaration is scheduled to
be UNESCO’s contribution to the cel-
ebration of the 50th anniversary of the
UDHR. According to the declaration,
the human genome is part of the “com-
mon heritage of humanity” (Le Bris, et
al. 1997). The declaration addresses
aspects of research on the human
genome, rights of researchers and sub-
jects, duties of states toward their citi-
zens, and international cooperation
between developed and developing
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nations (http://www eurekalert.org/E-
lert/current/public_releases/deposit/un
esco_genome.html, visited 8/26/98).
As well as confronting many of the
key human righis issues of bictechnol-
ogy, the declaration also contains
measures for implementation (Le Bris,
et al. 1997). It calls upon states to pro-
mote the principles it outlines through
education and information dissemina-
tion and by forming ethics commit-
tees. The declaration also gives the
IBC the task of identifying practices
contrary to human dignity and making
recommendations to UNESCO (http://
www.unesco.org/ibc/uk/genome/
projet/index.html, visited 9/9/98).
The rights of indigenous peoples
are addressed in greater detail in the
UN Draft Declaration on the Rights of
Indigenous Peoples, drafted by a sub-
committee of the UN Commission on
Human Rights. The draft. expected to
be adopted by 2004, gives special pro-
tection to the genetic resources of
indigenous peoples and acknowledges
their right to protect their property and
receive compensation for property
taken without consent (Ching 1997).
The declaration, however, protects ali
subjects, not just indigenous peoples.
involved in biotechnology research.
Unlike previous documents. the draft
explicitly includes genetic resources
to be protected as cultural property.

The UN and the Future of
Biotechnology

" Much of the recent focus on human
rights and biotechnology concens
research methods, but a growing con-
cern is the potentiaily harmful uses of
this technology. When the UN pro-
claimed the Universal Declaration of
Human Rights 50 years ago, the world
was still reeling from World War II.
The atrocities committed during the
war strongly influenced the declara-
tion. Some of the concerns about
biotechnology are reminiscent of
those raised by the Nuremberg trials,
specifically about the pursuit of a mas-
ter race. Other concerns focus on the
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possibilities of genetic discrimination
and violations of the right to privacy.

The trenzy over human cloring and
cugenics created by the Dolly
announcement was probably exces-
sive, but concern is justified. Human
cloning, although it receives more
attention, is probably the more innocu-
ous of the two. Often misunderstood is
the extent to which factors other than
genes affect who we are. To put things
in perspective. human cloning creates
nothing more than identical twins.
Identical twins share all the same
genes but have some physical and
often many emotional and psycholog-
ical differences. Therefore, though the
issue of human cloning still requires
extensive discussion and regulation, it
is not much different from reproduc-
tive technologies such as artificial
insemination and in vitro fertilization.
The fears that have been raised about
the use of biotechnology to develop a
master race reflect a concern not about
cloning, but about eugenics.

The term eugenics, coined by sci-
entist Francis Galton in 1883, refers to
the idea that many human traits are
genetic and therefore selective breed-
ing could produce a superior human
species (Devlin, et al. 1997). Using the
same genetic screening and GLM
techniques that have so many potential
benefits, it would be possible to fix
much more than life-threatening and
life-impairing diseases. Genes for
height, eye color, skin color, and per-
haps even temperament, intelligence,
and sexual orientation could be
manipulated to eliminate characteris-
tics deemed undesirable by individu-
als or groups in society (Munayyer
1997). Aside from creating a new
aspect to the wealth gap, based upon
those who can and those who cannot
afford to manufacture the perfect
child, eugenics promises to dilute the
genetic diversity of the human species.
It is important to keep in mind that
changes in germ cells are inheritable.
Therefore. it is not only the child but
also all future generations that are
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affected. Although every parent’s
“ideal chiid” will be different, the sim-
ilarities between them will dull the
gene pool over time. The implications
of this go beyond lack of physical
diversity, or even lack of psychologi-
cal diversity, to the problems inherent
in a lack of genetic diversity. New
genetic combinations and genetic
mutations ar¢ evolutionary mecha-
nisms of survival. Simply put, eugen-
ics would limit the ability of the
luman species to adapt.

Hunman cloning and eugenics
remain on the horizon for now, but the
possibilities of genetic discrimination
and invasion of privacy are more
pressiug. The mapping of the human
genome combined with further
advances in genetic screening have the
potential to do more harm then good.
Scientists may soon be able to deter-
mine important information about a
person before birth. Two areas in
which potential discrimination is a
possibility are health and intelligence.
With genetic screening, a child’s 1Q,
susceptibility to disease, and life
expectancy could be determined as
easily as eye color and gender.
Schools, employers, and insurance
companies could all use such informa-
tion to favor the genetically “gifted.”
The possibilities for discrimination are
significant, as are the privacy issues
involved. Even if the government out-
laws the use of penetic screening, it
would be impossible to prevent sam-
ples from being obtained and tested.
Because almost every cell in the body
contains a complete set of genes, a
routine blood test could also be used
to obtain information that individuals
would never volunteer.

Protection Against Genetic
Discrimination

The UN has begun to address some of
these concerns. The Convention on
Biodiversity may be seen to encom-
pass human genetic diversity. But it is
the Universal Declaration on the
Human Genome and Human Rights
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that deals with many of these topics in
depth. The declaration recognizes the
need for human genetic diversity and
the parallels to conservation of biodi-
versity outlined in the UN Convention
on Biodiversity. Tt discusses the uni-
versal effects of biotechnology and. in
particular, the effects of genetic reduc-
tionisim~—noting environmental. social.
and other factors affecting human
development  (Munayyer  1997).
Reductionism is recognized as promot-
ing the growing fears of, and potential
problems with, genetic testing and
GLM, and to this end eugenics is strict-
ly regulated. The declaration also
extends to genetics the right to freedom
from discrimination and the right to
privacy promised in the UDHR (Boris.
et al. 1997). Underlying the declara-
tion's approach is an implied recogni-
tion of “an intrinsic right of human bio-
diversity” (Munayyer 1997).

The most significant omission of
the declaration is the failure to discuss
the rights of future generations. In
_question is the conflict between the
fight to benefit from science and
the right to an unaltered genome
(Munayyer 1997). The first right is
explicitly part of the Universal Decla-
ration of Human Rights, while the sec-
ond right can be derived from several
articles of the UDHR. Article 3 recog-
nizes the right to “life, liberty and secu-
rity of person.” Article 12 recognizes
that “no one shall be subjected to arbi-
trary interference with his privacy ... ."”
Article 22 recognizes the right to the
realization of the “free development of
his personality.” Article 30 states the
right to be free from state or personal
interference in a person’s rights or
freedoms. Taken together. a case can
be made that the manipulation of a
child's genome beyond correcting for
serious potential medical problems is a
violation of the future child’s rights.
The debate over the rights of the
unborn child clearly mirror the abor-
tion debate. However, as entioned
earlier, because of the heritability
aspect to GL.M. the rights in question

are not just those of the child, but also
those of his or her descendants,

Conclusion

In recent years the UN has begun to
address many of the hard questions
raised by biotechnelogy. Although the
focus here has been on human rights,
the UN has also taken steps to regulate
other potentially harmful aspects of
biotechnology, particularly potential
damage to the ecosystem. Room for
further regulation certainly exists but
must be balanced carefully with fears
of stifling the potential benefits ot this
new technology. The potential harm of
eugenics and GLM justify continued
suspicion of new advances in technol-
ogy. However, rather than ban the use
of this technology outright, the UN
must continue to study it in order to
develop regulations that accurately
reflect its pros and cons. The UN must
also continue to redefine human rights
in terms of the evolving techunology.
Although the rights of indigenous peo-
ples have been a focal point of early
human rights concerns, the Universal
Declaration on the Human Genome
and Human Rights accurately points
out that biotechnology will affect all
humanity.
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hat do you think of when you
hear the phrase “human
rights™? Most Americans viaw
human rights as something of concern
only in other countries but are
unaware of what huran rights are and
way they are relevant in the United
States. Human rights zre the rights
everyone has simply becanse he or she
is human. Human rights do not have to
be eammed. These fundamental rights
belang to all people regardless of who
they are or where they live. They are
aot given by documents or govern-
ments, although documents help uvs
define human rights, and govermnen-
tal action can protect or violale human
rights. People are equally entitled to
human rights.

Human rights are universal,
aithough there is some divessity of
opinion about the theorctical basis for
them. Some people think hurnan rights
are given by God; some people think
we have human rights because we

Lyn Beth Nevlon is an international
human rights lawyer in Washington,
D.C., and served uas director of
Human Rights USA. During her legal
career, she has also practiced in San
Francisco, the Federated States of
Micronesia. «und the Republic of
Palau. She co-founded and was cxec:
utive director of Human Rights
Access, a nonprofit international
human rights organization.

have collectively agreed 1o abide by
generally accepted principles of fair-
ness and justice.

Although the idea of human rights
has been around for thousands of
years in the world's many societies,
religions, and philosophics, the {ire
anticulation of a global conscasuy on
human rights is found in the Universa
Declaration  of Human  Rights
(UDHR), adopted December 10,
1945. by the United Nations. This dec-
laration was proclaimed as a “com-
mon siandard of achievement for all
peoples and all nations™ and is the
basis for many regional and global
hurnan rights treaties, which are legal-
ly hinding, that have been developed
in the past 50 years. Two such treaties
weie written to define raany of the
rights set out in the UDHR.: the Inter-
naticnal Covenant on Civil and Politi-
cal Righis and the [nternational
Covenant on Economic, Social and
Cultural Rights. With them, interna-
tional human rights law was bom,

Since the UDHR was adopted, the
composition of the United Nations has
changed and has become much more
representative of the countries and
perspectives of the entire world. There
have been many international conier-
einces heid to debate, in these more
inclusive and democratic forums, the
universality of rights and the content
of human righis. Over and over, the
concept that human rights are univer-
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Sece the Teaching Strategy
for this anicle on page 43.

sal and belong to all of us has been
reaflirmed.

What Be Aeqericans Think About
Human Riglis?

On December 10, 1997—Human
Rights Day—Human Rights USA, a
hwnan rights education initiative,
announced the findings from a nation-
al survey entitled “Report Card on
Buman fights in the USA” The sur-
vey, conducted by Peter D. Hart
Research Assuciates in Washington,
D.C.. was commussioned by Human
Rights USA to find out wnat Ameri-
cans know and think about human
rights issues in the Upited States.
Respondents were *‘average Ameri-
cans,” from 19 to over 65 yews old,
professionals and laborers, homemak-
ers and retivees, managers, students,
and the unemployed, at all income and
educational levels, mostly self-
identified as white (non-Hispanic/
Latino) or black/African American, in
cities, sinall towns, suburbs, and rural
areas. The results were extremely
interesting.

Generally people did not know
about official human rights instru-
ments—only 8 percent of aduli
respondents and 4 percent of teens
conid name the Universal Declaration
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of Human Rights as a document that
sets out agreed-upon human rights for
everyone v orldwide. Human rights, as
articulated m the UDHR, encompasses
a wide range of basic civil, political,
cconomic, social, and cultural rights.
Although the United States helped
write and strongly supported the
UDHR 50 years ago, that broad con-
ception of human rights is not how
Americans  typically  understand
human rights issues in the United
States.

Economue, social. and cultural
rights are not guaranteed in the U.S,
Constitution. and most people do not
learn or even talk about these rights in
school. However, the survey findings

do indicate that there is a great deal of

concern with economic and social jus-
tice issues in the United States, and
that sometimes these are understood as
human rights issues. The problems
that stand out to most people as viola-
tions of human rights include police
brutality, racism, discrimination
against lesbians and gay men. poverty,
homelessness, and hunger.

Not surprisingly, very low-income
Americans are more likely than those
with more money to understand pover-
ty as a human rights violation. This
finding was mirrored in focus groups
commissioned by Human Rights
USA. The low-income group mem-
bers were very aware that their rights
were being violated, that human rights
does not only mean something that
happens abroad in totalitarian govern-
ments but also applies to them. and
that something needs to be done here
at home to address human rights prob-
lems. But the survey showed that poor
people were not the only ones with
this understanding.

A Human Rights Report Card

A majority of people polled (52 per-
cent of the total, including 74 percent
of African Americans and 56 percent
of Latinos) said that the United States
has a “very serious” or “fairly serious”
human rights problem. What, then, do

Providing young pcople with
access o a quality education

Ensuring equal treatment and pay
for women in the workplace
Protecting the environment
Helping people in poverly

Combating racism and prejudice

Providing access to affordable
health care

Human Rights Report Card

56 percent gave grades of C or worse
(35 percent C; 13 percent D; 8 percent F)

62 percent gave grades of C or worse
(36 percent C; 18 percent D; 8 percent F)

66 percent gave grades of C or worse
{32 percent C: 22 percent D1 12 percent F)

67 percent gave grades of C or worse
{37 percent C; 22 percent B; § percent F)

74 percent gave grades of C or worse
(41 percent C; 22 percent D; 11 percent F)

76 percent gave grades of C or worse
(31 percent C: 27 percent D 18 percent F)

people mean when they talk about
human rights, and what are our human
rights problems? In response to the
question “‘if you were giving the Unit-
ed States a report card on ho » we are
doing™ on current social issues, the
United States received a grade of C to
D+ overall in the arcas of access to
quality education and affordable
health care. treatment of women on the
job. and environmental protection: and
a significant majority feel we do a
mediocre job at best on these human
rights issues. (See chart above.) Three
in four Americans said they thought
that if the United States foupders came
forward in time to the present day,
they would be disappointed.

Why Do the Survey?

Human Rights USA sponsored this
nationwide survey of Americans’ atti-
tudes toward and knowledge of local
and national human rights issues
because the responses to the questions
will give community activists, educa-
tors, and decision makers fresh infor-
mation with which to approach local
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and national human rights problems.
Also, in planning human rights educa-
tion strategies, it is important to know
to what degree Americans are unaware
of human rights issues in the United
States, and to what degree they are
actually hostile.

The survey was timely, coming a
vear before the activities and publicity
around the 50th anniversary of the
Universal Declaration of Human
Rights on December 10, 1998. The
results give educators a snapshot of
how much educaticn needs to be done
and whether Americans feel this edu-
cation is necessary. A future survey
would presumably show whether aver-
age Amecricans become any more
aware of domestic human rights issues
after the UDHR's amniversary and
human rights education efforts by
Human Rights USA and organizations
such as Amnesty International, whose
campaign for the next year focuses on
human rights abuses in the United
States.

In the United States today, there are
mighty contradictions. Some people
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SL Louis Cealition for Human Rigits

The St. Louis Coalition for Human Rights was formed in 1997, with sup-
port from Human Rights USA, to provide education about human right:
issues in St. Louis. The coalition consists of over 30 organizations and indi-
viduals. The Coalition's Human Rights USA campaign to “Bring Human
Rights Home" includes ratlies, marches, worksliops, conferences. protests,
petition drives, forums, and radio and television public affairs programs—
innovative ways 0 show people that human rights issues are the social jus-
tice issues that are in our own backyards.

The St. Louis Coalition for Human Rights has sponsored or participat-
ed in numerous human nights programs and events in the St. Louis area. For
exampte, the coalition sponsors weekly media briefings, called the St
Louis Human Rights Report Card. which 1esearches and brings to light
how the city's practices and policies fare on guaranieeing the human rights
listed in varicus atticles of the Universal Declaration of Human Rights.
The coalition jointly released an important document “National Priorities
Report: The St. Louis Story™ with other local social justice and human
rights groups.

The coalition co-sponsors cultural events such as Esperanza, a human
nights creation of dance movement, and public policy events such as the
“Criminal Justice 20060 New Vision vs. the Rage to Punish” conference
and the “Workens" Righis Are Human Rights™ putlic hearing in observa-
tioni of the National Day of Action for Welfare/Workfare Justice. To raise
the awareness of clected officials and pronmiote accountability, the coalition
imtiated the development of human rights surveys, which were sent to leg-
islators to reveal their voting records and opinions on important local
human rights issues. And to keep the community informed. the coalition
publishes and distributes 2 monthly calendar of human rights events and
activities.

Since schools are wn impornant part of the St. Louis community. the
coalition has & scheol-based component to focus on more formal human
rights education. The cualition has created a Speakers Bureau, which makes
avzilable speakers on local and national human rights issues. It has also
started an education station to display and Joan buman rights educational
and instructional materials and has conducted or sponsored human rights
training for teachers, young people, and community-based organizations.

have grear wealth, while others strug-
gle in poverty or economic uncertain-
ty. Some have tremendous opportuni-
ties, while many have diminished
choices because of persistent racism or
other kinds of discrimination or limit-
ed economic means. Many young peo-
ple in this countiry go to college, but
many students can’t read and are faced
with danger or neglect in their schools
every day. Some Americans have the
best health care in the world. but many
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in this country have no health care at
all or no affordable care. With one of
the world’'s highest standards of liv-
ing, we also see people who are home-
less or who live in substandard hous-
ing with no heat or clean water. It is

“time for us to analyze our problems in

a new way and to sec them with a
fresh eye so that we can move toward
solutions.

Human Rights USA wants people
to use the survey as a starting point

for, or to coniinue with, human rights
cducation in their communities, in
their schools and workplaces, and
everywhere that important social jus-
tice issues are discussed.

The Value of Suivey Results

The survey results give accurate data
about what Americans really know
and think as opposed to the picture
that politicians and the media suppose
or report about what Americans know
and think. The conclusion that these
are not the same is inescapable. given
the answers people gave.

For example. at the height of the
push for the Republican Party’s “Con-
tract With America,” many politicians
pusbed their agenda for less govern-
ment action and money for social jus-
tice issues. However, 54 percent of the
people polled thought that elected
government officials should take the
greatest responsibility for upholding
and protecting people’s human rights
in the United States, with another 14
percent volunteering that the govern-
ment, individuals, civic and commmuni-
ty groups, law enforcement, organized
religion, businesses, and the media
should take equal responsibility. Peo-
ple did not seem to support the idea of
the government abdicating its respon-
sibility to defend people’s human
rights in the quest for individual
responsibility.

Survey results contradict other
political and budgetary choices our
politicians have made. Many elected
officials, supposedly representing
their constituents’ views, worked to
defeat a plan for comprehensive
health-care coverage. Did they under-
stand that their efforts were contrary to
the survey’s findings that, on average,
Americans give the United States a D+
in providing affordable health care? In
the midst of welfare reform discus-
sions ir which politicians blame low-
income families for their poverty, do
they know that over half of Americans
consider poverty a human rights viola-
tion and that when asked what groups
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don't get fair wreatment in the United

States. almost two-thirds of Americans Who Is Hummar Rights USA?
T?SPQ“‘%‘fd that poor people are usually Human Rights USA is a human rights education project, financially sup-
discnminated against? ported by the Ford Foundation. with additional support from The Stanley
The survey results are valuable Foundation and West Publishing Company. a division of Intermationai
hecause they expose the disconnection Thomson Publishing (ITF). Human Rights USA is implemented by four
between what average Americans partner organizations: Amnesty International USA Human Rights Educa-
lhi"Ak on human rights issues and the tors” Network. the Center for Human Rights Education, the University of
choices that arc being made in their Mirnesota Human Rights Center/Minnesota Advocates for Human Kights,
name by those who represent them in and Street Law, Inc. The purpose of Human Rights USA is to reach educa-
CO“ETCSS'H"d the White House. [t also tors, young people. secial justce activists, advocates, and the general pub-
gives us ¥nf0|fmalion about what peo- lic to achieve a new level of awareness and understanding about the mean-
ple’s pr'lorines are, and whether ing, scope, znd relevance of human rights in the United States and to foster
human rights education is valuable. action to guaranree these rights. Human Rights USA provides school-based
Fully 87 percent of those poiled agreed and grass-roois human rights cducation and gives technical assistance to
that “educali‘ng people about human community social justice organizations, religious groups, educators, and
rights 1ssues is necessary to ensure that schools. Survey results, as wel! as other documents, information, links, and
{all people] know what their rights are updates can be found on the Human Rights USA Web site (www hrusa.org);
and what they can do to protect those and curricula, lesson plans. teacher’s kits, trainine guides, UDHR “‘pass-
rights™ is a very strong or fairly strong ports.” and other materials are available at the Human Rights USA Resource

reason for why we should do more in Center (call toll-free at 1-888-HREDUCS).
the United States to uphold human

rights for all members of our society.
When asked how fast we should

move on human rights problems here CEHAW Arﬁculates W{’men’s ngﬁs

in the United Slates, given the many “In a society where the rights and potential of women are constrained, no man
challenges facing the country, three can be truly free. He may have power, bur he will not have freedom.”

quarters (76 percent) of all adults (83 Mary Robinson, UN High Commissioner for Human Rights
percent of African Americans) felt we

should put human rights near the top The Convention on the l.:_liminatioln of All Foxl'n?s of Di@rirnipatism Aga%nst
of our priorities o try to make regular Women (CEDAW) prov1de§ a umyersal deﬁrqtzon 'of dlscnmllnatlon against
women. The treaty’s 30 articles articulate specific rights to which ali women
are entitled, and the treaty obliges states to take concrete steps to eliminate dis-
crimination against women. Some of the major provisions are summarized
below.

* CEDAW defines “discrimination against women” as “any distinction, exclu-
sion or restriction made on the basis of sex which has the effect or purpose
of impairing or nullifying the recognition. enjoyment or exercise by women,
irrespective of their martial status, on a hasis of equality of men and women,
of human rights and fundamental freedoms in the political. economic, social,
cultural, civil, or any other field.”

» Unlike other human rights treaties. CEDAW does not sclely address actions
by the state or its agencies. CEDAW obliges states to take all appropriate
measures, including legislation, to eliminate discrimination against women
by any persomn. organization. or enterprise.

» CEDAW allows states to take temporary special measures aimed at acceler-
ating de facto equality between men and women. These special affirmative

. ; . action measures are to be discontinued when the objectives of cquality and
human rights into their already-

- . opportumty have been achieved.
exising programs. The media need to PP y

; » States are required to suppress all forms of traffic in women and exploitation
| educate themseives about the human . .Lq PP P
of prostitution.

rights aspects of the stories they cover i . . ' .
4 highlight the issues that Ameri- Source: Kathryr. A. Tongue, “CEDAW Provisions Wide-Ranging,
and MIERIE i Human Rights (Summer 1998) 25.3: I5.

cans have said they care about. ¢

progress on human rights problems,
rather than move slowly or let solu-
tions “evolve naturally.” Given this
mandate, local, state, and national
governments should consider ard
debare whether the laws and regula-
tions they vote on violate people’s
human rights und start representing
their constituents’ concerns and priori-
ties on these issues. School boards,
administrators, and educators should
respond to the urgent need for human
rights education in schools. Civic and
community organizations, to better
address community concerns, should
incorporate an undesstanding of
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Roger . R. Levesque

What impact can international children’s rights have?

Update on Luw-Related Education, 22.3, 1999. pp. 22-26. © 1999 American Bar Association.

onceptions of children’s human

rights have taken a decisive

tum. Children now possess the
basic civil, political, economic, and
social rights traditionally reserved for
adults. Although human rights law
now views children as holders of
human rights, the developments have
not eradicated familiar controversies.
Indeed. children’s rights are more con-
troversial than ever as they necessarily
challenge how institutions and indi-
viduals treat and view children. The
most pressing concerns involve the
need 1o debate and resolve three fun-
damental questions: What is the nature
of children's rights? How radical are
the rights? How can they impact chil-
dren living in the United States?

The Nature of Children’s Human
Rights

Over 80 intemational legal documents
concemn the special status of individu-
als under the age of 18, “children.”
The current international statement of
their rights finds its most comprehen-
sive expression in the United Nations
Convention of the Rights of the Child
(“convertion”). This convention takes
important steps in identifying the
nature of children’s rights.

Roger J. R. Levesque is an assistant
professor in the department of crimi-
nal justice at Indiana University in
Bloomington.
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The convention is best understood
in light of its aim. It seeks to give pri-
ority to children in the adoption of
individual countries’ polices that aim
to bestow upon children greater rights.
This aim is well reflected in the adop-
tion of the convention's three guiding
principles. First, children need special
legal protection beyond that provided
to adults. Second, the ideal environ-
ment for a child’s survival and devel-
opment is generally within a protec-
tive and caring family setting. Third,
governments and- private citizens.
including parents, should respect and
act in the best interests of children.

The convention enumerates the
three principles more specifically
through several categories of rights.
The categories are health rights
(including adequate standard of living,
social security, basic survival, and
health care); political and civil rights
(including right to life, freedom of
thought, conscience and religion, asso-
ciation, expression, nationality, prohi-
bition against state discrimination and
illicit abduction, minority rights edu-
cation, access to information, protec-
tion from harm and exploitation); legal
process rights (including civil and
crirninal procedural rights, prohibition
against certain punishments, and peri-
odic review of placements); humani-
tai  rights (protection during armed
conflict and refugee rights); and fami-
ly rights (parental obligations, the
right to know and be cared for by par-

See the Teaching Strategy
for this article on page 47 and the
case study on page 33.
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ents and maintain contact with parents,
and the basic right to a family environ-
ment). These categories expansively
define children’s rights under interna-
tional law and. by doing so, require
countries to also define and respect
children’s rights.

The Convention’s Radical
Departures

Children’s rights as conceived in
human rights law have been viewed as
revolutionary. Comparing them to the
rights of children in the United States
helps us understand how significant
and revolutionary the human rights
really are. Four examples illustrate
how the convention is different and
groundbreaking.

First, the convention gives controi
of rights to children themselves rather
than giving them to adults who care
for children. For example, the conven-
tion places children’s rights to rela-
tionships in the child, rather than in the
parent or state. Countries have the
obligation to “respect the right of the
child to preserve his or her ... family
relations” (Article B). States further
must respect the “right of the child ...
to maintain personal relations and
direcct contact” with parents from
whom the child has heen separated
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(Article 9). The Supreme Court has
concluded the opposite and found that
neither natural parents nor their chil-
dren have a constitutional right to
maintain relationships with each other.

Second, the convention’s visions of
family life sharply differ from the
Siipreme Court's view of families. For
example, the Supreme Court has
refused to intervene in family life and
protect what would otherwise be a
child’s right to privacy. Cases suggest
that, under U.S. law, although children
may have rights to privacy, they have
limited authority to exercise that right.
The Constitution permits states to have
children assert their claims only
through parents. The issue may have
been resolved differently under the
convention because it entitles children
to rights even when the rights are tied
to family relationships, particularly to
parents. For example, although the
convention does not deal with the
issue of abortion, it clearly aims to
give children privacy rights (Article
16) and decision-making authority to
exercise those rights, commensurate
with the child’s development (Article
12). The potential impact of these two
articles is likely to be revolutinnary: it
allows for the creation of an “‘adoles-
cent jurisprudence” currently absent
from US. law, policy making, and
academics.

Third, even more radical than enti-
tling children with rights is the con-
vention’s vision of state involvement
in family life. The convention envi-
sions a society that actively supports
children and families. The ideology of
family life envisioned by the U.S.
Constitution is one that protects fami-
ly integrity by a principle of state non-
iaterference, barring caretaker crimi-
nal abuse or failure to realize basic
responsibilities. Thus, if parents do not
abuse their children. the state does not
intervene. Under the convention, there
arguably would be more opportunities
for intervention in families in order to
support children’s rights.

Fourth, the convention adopts an
approach to rights that moves beyond
the United States’ approach. The con-
vention aims for higher standards than
the rights the Constitution presently
protects. Among the children’s issues
alrcady addressed by the Supreme
Court that would need to be reconsid-
ered are the following: freedom of
expression; freedom to seek, receive,
and impart information; practice own
religion: special treatment in juvenile
penal codes. including detention of
juveniles: education; protection from
corporal punishment: to be heard in
proceedings; protection from child
abuse and neglect; housing; and asso-
ciation and social development. The
convention imposes duties of a posi-
tive nature as it moves away from sim-
ply imposing duties that can be sub-
stantially fulfilled by government
inaction. Admittedly, these “positive
rights” are to be achieved more pro-
gressively through programmatic
implementation; compliance with the
convention remains more than a matter
of establishing programs. Compliance
means that steps have been taken to
implement effective programs. Again,
the convention requires countries to
respect and ensure all of the enumerat-
ed children’s rights. Importantly, even
though some states in the United
States arguably have moved toward
ensuring children’s rights in a manner
consistent with the convention’s aspi-
rations, it would be difficult to con-
clude that current state constitutional
and iegislative provisions actually
cornply with the aspirations.

Impacting U.S. Law and Policy

Even though children’s rights may be
recognized. it does not necessarily fol-
low that they will be enforced. A criti-
cal issue, then, involves the extent to
which the international community
that conceived the notion of children’s
human rights will push countries to
accept the rights and actually imple-
ment thzm. In terms of the impact on
the United States, the cxtent to which
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international children’s rights can
change the place of children in law and
policy has been the subject of consid-
erable controversy. Several assume lit-
tle impact: others argue that it is a rev-
olutionizing force. One way to under-
stand the debate is to understand the
two different ways international law

may be implemented in the United - -

States. The diffcrent approaches lead
to different conclusions.

The Narrow View of impact

The more narrow approach to thinking
about the ‘mpact of international law
takes the traditional view of how inter-
national law works. From this perspec-
tive, international law binds countries
through formal and informal ratifica-
tion. Formal ratification involves sig-
nature of the President upon the advice
and consent of the Senate (U.S. Const.
ArtII. 5.2 cl.2). Although that process
seems quite simple, several limitations
may be placed on the treaties and nar-
row their eventua! impact. First, the
treaty must be “self-executing;” that
is, a treaty binds domestic courts only
if Congress has passed legislation for
the specific purpose of implementing
the treaty provisions domestically.
Second, limitations arise to the extent
that the treaty may conflict with exist-
ing law. For example, if the treaty con-
flicts with state law, then the treaty
prevails; if it conflicts with federal
law, the most recent provision rules;
lastly, if the treaty conflicts with the
Constitution, the treaty loses. Third,
potential limitations arise when the
ratification process results in reserva-
tions and other devices that clarify the
extent of the obligation the ratifying
state views itself as undertaking. For-
mal ratification, then, actually
involves specific rules that result in
relatively clear outcomes. The out-
come that has been envisioned has
been that the convention would have
little impact because of the several
limitations the United States would
likely put into place.
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Teen Status in Washington State Courts

When common law was the only law. children under the
age of 21 were considered to be “chattels,” or property,
and were accorded no rights independent of their parents.
Parents were entitled to take all the money that their
“children” might earn. In 1906, a court in the state of
Washington held that a person under 21 became sub-
servient to the authority of his parents following his dis-
charge from the army, and they were legally entitled to
his earnings.

Common law allowed parents to bring an action for
the monetary “injury” of their child that resulted from the
child’s inability to work because of an action by a third
party. Recovery, or the measure of damages. was limited
to the loss of the child’s service in the workplace, The
hiring out of children under 21 was a common practice,
at least in Washington state, where. in 1903, the
legislature limited the employment of minors in certain
situations.

Washington law firmly established the proposition
that parents were immune from civil lawsuits initiated by
their minor children. In Roller v. Roller. 27 Wash. 292,
79 Pac. 188 (1905), a father was convicted of raping his
minor daughter, but the court denied the daughter’s claim
for civil penalties based upon the common law rule pro-
hibiting minors from suing their parents.

“With reference to a blood parent ... all such litigation
seems abhorrent to the idea of family discipline, which all
nations, rude or civilized. have so steadily indicated, and
the privacy and mutual confidence. which should obtain
in the household.” the court said. The court continued.
adding that, an “unkind and cruel parent may and should
be punished at the time of the offense” by forfeiting cus-
tody and suffering criminal penalties, but for the minor
who continues to live at home to bring a suit agaiast a
parent “‘appears quite contrary to good policy. The couris
should discourage such litigation.”

Another court, this one in Mississippi, said that the
peace of society and of the families composing society
forbids minors from appearing in court to assert their
civil rights if those rights were taken from them by their
parents.

But Washington s‘ate changed its legal views in 1952
when a court decided that a child could sue a parent for
an intentional tort as well as for negligent acts that did not
involve parental authority. Parents were still entitled to
custody and control of their children, however, and

parental authority to restrain their children was well
recognized.

While children were not able to sue their parents for
injurious acts until 1952, these limits on parental power
arose from an carlier case, Heney v. Heney, 24 Wn. 20
445,459, 165 P 2d 684 (1946), in which a court ruled that
it was in the state’s interest to enabfe minors to grow up
to be “worthy and useful citizens.” Much earlier, in 1905,
Washington state created a special court to deal with
juvenile delinquents. Court jurisdiction was soon expand-
ed to include dependent, abused, or abandoned children.
This court had broad authority to take children into cus-
tody and commit them to institutions without distinguish-
ing between offenders and dependent children. Children
could be committed to a place of detention or confined to
an institution until the age of majonty. Legal protections
for children were minimal at best.

The use of mental hospitals for children was, at that
time, rare because children were seen to be simply acting
as children, and mental health disorders were thought to
occur only in adults. Washington law did not really
address juvenile mental health issues until 1949 when it
allowed the commitment of a minor to a mental institu-
tion by a parent without the minor's consent. In 1977, the
law was amended to increase due process protection for
minors. Only children under the age of 13 could be com-
mitied to a mental hospital without the children’s con-
sent. Children age 13 and older were given the same due
process protections as adults.

Washington state took steps to restore parental com-
mitnient authority in 1995, following the brutal beating
death of a young chronic runaway and drug addict. The
legislature enacted the “Bocca Bill” to enable parents to
commit their children to secure treatment facilities for

“necessary niental health or substance abuse. In State of

Washington v. CPC Fairfax Hospital, No 634389-4 (June
26, 1996), the Supreme Court of Washington state, how-
ever, ruled that. notwithstanding the law, the involuntary
treaument of minors 13 and over in sccure treatment facil-
ities will not be permitted without judicial oversight.

The editors wish to thank the office of the attorney gener-
al of Washington state for furnishing the information for
this sidebar.
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Traditional international law also
involves the domestication of treaties
through informal “ratification.” That
process makes use of customary law.
The legal rule regarding this form of
law is simple: If law is customary, it is
“part of our law.” However, the scope
of this use of international law remains
rather limited. The Supreme Court
urges lower couris to tum to custom-
ary law when there is no treaty and no
controlling executive or legislative act
or judicial decision. Yet, even the
Court’s own use of customary intema-
tional law remains inconsistent. In
important children's rights cases, for
example, it turned to customary norms
to interpret the Eighth Amendment as
prohibiting execution of a minor under
the age of 16 only to ignore such stan-
dards for a similar issue one year later.
Given the conflicting outcomes of this
use of human rights law, the general
conclusion again is that the children’s

convention would have little impact

on U.S. law.

The Broad View of Impact
Modern international law accepts lim-
itations of ratification processes and
finds ways around limits that states
attempt to impose on their obligations
to the international community and
their own citizens. These alternative
methods actually may lead to changes
in the United States’ approach to chil-
dren’s rights. Three methods to cir-
cumvent traditional limitations placed
on the ratitication process illustrate the
potential impact of international trea-
ties. Under this approach, the conven-
tion could and should have more
impact on U.S. law and policy.

The first method deals with the use
of executive and administrative dis-
cretion. The rule that deals with self-
execution of treaties has been
designed for judges. In theory, a non-
seif-execution declaration does not
apply to the executive branch of gov-
ernment. This leaves open the issue of
whether executive and administrative
officials whose work is affected by
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treaties must {ollow the judiciary’s
“non-self-executing™ rule. Nonjudicial
use of international standards is signif-
icant for four major reasons. First, the
executive branch is free to enter into
agreements that, as federal law. pre-
vail over inconsistent state law by rea-
son of the Supremacy Clause. Thus,
both states and the federal government
would be bound by the executive
agreement unless the federal legisla-
ture or execulive branches decided to
enact new rules. Second, statutes and
regulations necessarily leave consider-
able discretion to those entrusted with
their ‘mplementation. The practical
result of this view suggests that thou-
sands of national and local decision
makers who have discretion to
enforce. interpret, and implement laws
could be encouraged to administer
laws in a more progressive manner
consistent with the convention. This
would impact, for example, prosecu-
tors, welfare ofticials, principals, doc-
tors, lawyers, psychologists. and those
who have direct impact on children.
Third, the convention’s Article Four
holds that “States Parties shall under-
take all appropriate legislative, admin-
istrative, aund other measures, for the
implementation of the rights recog-
nized in this Convention” (emphasis
added). The convention's own lan-
guage, then, mandates the use of alter-
native methods. Lastly, the convention
places obligations on private parties.
Admittedly, the link between interna-
tional treaties and private parties is not
necessarily direct, but the convention
requires countries to place obligations
on private parties, and modern interna-
tional law increasingly creates meth-
ods to hold private parties acccunt-
able. Importantly, in some instances,
governments must recognize chil-
dren’s rights directly and play down
the traditional role caretakers have in
controlling children’s legal rights.
The second method to circumvent
attempts to define narrowly the United

States’ obligations is to recognize an

important development in human

rights law-—the focus on monitoring.
The United States, like all other ratify-
ing parties, cannot avoid the obliga-
tion to publicize, report on, and moni-
tor the enforcement, and failures of
enforcement, of all rights found in the
convention (Articles 42 & 4486). In
this regard, ratification necessarily
spens the United States to domestic
and international scrutiny based on
+greed international norms. The power
of the global community derives from
a surprisingly broad base. Formal
quasi-governmental  organizations
with a global reach, such as the World
Bank, tremendously impact the lives
of families and children. Likewise,
nongovernmental organizations force-
fully mobilize interest in children’s
human rights. Interpational profes-
sional organizations also play impor-
tant roles in that they help discover,
define, and influence the public reac-
tion to social issues. Lastly, private
citizens increasingly form local social
movements that ultimately have glob-
al repercussions; the reach and
activism of the Children’s Defense
Fund provides a powerful case in
point. Thus, although a cooperative
and educational approach to enforcing
international law may seem to be a
rather weak and unsophisticated
method of enforcement, it is a major
weapon in the struggle to ensure
human rights. Human rights treaties
seemingly function best indirectly,
through pushing, prodding, and even
embarrassing states that fail to take
steps to guaraniee the proper imple-
raentation of rights.

The third method to circumvent
limitations set in the ratification
process deals more directly with the
nature of those limitations as applied
{0 international obligations. Reserva-
tions and other limiting additions to
treaties do not affect the treaty in
terms of obligations to foreign parties.
This is critical for two reasons. First,
states that are pasties to the convention
must act in “good faith” and imple-
ment its core values and standards, an
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abligation that arises with any ratitica-
tion. Second. human rights are erga
omnes: all states, all world citizens.
have an interest in their recognition
and enforcement. This point is of sig-
nificance in that the interest goes
beyond wmaking rights judicially
enforceable; rights are to be enforced
and recognized in other arenas of law
_ making. Thus, although the black let-
ter obligations set forth in the conven-
tion may not impose direct obligations
on the United States or subject it to
foreign jurisdictions. the rights enu-
merated in the convention are,
nonetheless, rights that countries now
view as those in which every state and
world citizen has an interest in recog-
nizing and enforcing. It would be
unwise to discount the power of such
rights. as reflected by calls 1o enact
treaties that would have universal
jurisdiction and reach rights violators
essentially anywhere in the worid.

“Educarion is «an important ele-
ment in the struggle for human
rights. It is the means to help our

children and people rediscover
their identitv and thereby increase
self-respect. Education is our pass-

port to the futwre, for tomorrow
helongs to the people who prepare

for it today. ™
Malcolm X, 1925-65

Corclusion

The convention was meant to be, and
undoubtedly is. a milestone in a global
strategy that aims to change our atti-
tudes toward children and families.
The convention urges us to rethink
current policies marked by contradict-
ing visions about the proper role of
children’s voices. parents’ authority
and obligations. and state’s responsi-
bilities in matters concerning children.
That fundamental mandate is the most
critical contribution the convention
offers those interested in changing the
place children occupy in our society.

Resources

. Levesque, R. J. R. (in press). “Piercing
the Family’s Private Veil: Family Vio-
lence, Intemational Human Rights,
and the Cross-Cultural Record.” Law
& Policy.

———. Sexual Abuse of Children: A
Human Rights Perspective. Blooming-
ton, Ind.: Indiana University Press.
1999.
————. “Educating American Youth:
Lessons from Children's Human
Rights Law."” Jowrnal of Law and Edu-
carion 27 (1998): 173-209.
“International Children's
Rights: Can They Make a Difference
in American Family Policy?” Ameri-
can Psvchologist 51 (1996): 1251-
1256.

. “Future Visions of Juvenile
Justice: Lessons From Intemational
and Comparative Law.” Creighton
Law Review 29 (1996): 1563-1585. ¢

Courtesy of University of Minnesota Human Rights Center, Minneapolis.

BEST COPY AVAILABLE

156

26 UPDATE ON LAW-RELATED EDUCATION/Human Rights

VOL. 22 NO. 3




GColumn A
a, covenant
b. humanitarian law

¢. International Bill
of Rights

d. civil and political
rights

e. signatory states
f. inalienable rights

g. social and economic
rights

h. ratification
i. codification

J.  Convention on the
Rights of the Child

See answers on page 63.

10.

Human Rights and the Law—Terms to Know

Throughout Update on Law-Related Education, you have been introduced to terms related to
human rights and the law. Match each item in Column A by writing the letter of the item on
the line by the definition in Column B.

Column B

the process by which the legislative body of a
state confirms a government’s action in signing
a treaty

citizens’ rights to freedom to worship, to
express themselves, to vote, and to have access
to information

established a full range of civil, cultural,
economic, social, and political rights
for children

a binding agreement between states; also called
a convention and treaty

the international rules that establish the rights
of combatants and noncombatants in war

people’s right to food, shelter, and health care,
for example

the combination of the Universal Declaration
of Human Rights, the International Covenant
on Civil and Political Rights, and the Interna-
tional Covenant on Economic, Social and
Cultural Rights

rights that belong to every person and cannot
be taken away under any circumstances

the process of bringing customary international
law to written form

countries that have signed a treaty, convention,
or covenant
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Why Cuttural Life Still Matters
to Human Rigihts Law

Current world situations reveal more than rights abuses and
challenges to human rights. They also reveal cultures in
conflict. Cultural conflicts are exemplified by the frequen-
cy with which countries are accused of violating human
rights and. just as importantly, the resistance to ratifying
and embracing key human rights treaties. The legitimacy of
resisting international human rights may be controversial.
but it is difficult to dispute that the resistance does not arise
from perceptions of how the world should be and the place
of individuals within that world. In essence. resistan- : to
human rights principles derives from cultural views of life.

The Nature of Debates

Conflict and resistance to the imposition of foreign ways of
life aiways have plagued human rights law. The stancé
tends to be framed in terms of the need to seek either a uni-
versal or relative standard of how countrics should treat

their citizens and how people should treat one another. For ™

example, universalists propose that universalism only deals
with a small core of violations and leaves intact legitimate
cultural practices. Relativists argue that leaving legitimate
practices intact may require also leaving intact a small core
of violations and, more importantly, that those violations
are not necessarily violations of human rights as conceived
by the host culture. As they approach human rights, univer-
salists examine how other societies already possess basic
human rights that simply need further expression or rein-
terpretation. By doing so, universalists generally champion
a positivist approach suggesting that any biases found in the
dominant human rights paradigm may be tempered by
empirical research, which will confirm the universality of
core human rights. Relativists, on the other hand. affirm
that universal truths actually vary among societies and that
positivistic, empirical paradigms fail to uncover truths
obvious to other societies. Universalists argue that human
rights demand changes in cultural practices, while rela-

v The defense of human rights is a clear path woward the ]

unification of people ... und ... the relief of suffering.”
Andrei Sakharov, ]921-89

L
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tivists argue that the structure of modern human rights rec-
ognizes the need to respect tradition and cultural practices.
Relativists also frequently argue that the world benefits
from diversity. They argue that differences in need of reme-
dies have arisen from Western colonialism and exploitation
that require special measures and extra protections. In addi-
tion to these different approaches, the debate often offers a
very different view of individuals. Universalists argue that
people are autonomous individuals whose rights are to be
respected because of their individuality; relativists argue
that people are understandable only in contexts, and their
contexts may require respect just as much as their alleged
individuality. The differences are numerous and extend in
numerous directions. Bluntly stated, however, the debate
tends to be framed in terms of respect for Western individ-
ualism with its focus on civil and political rights or respect
for non-Western collectivism with its concern for social
and economic rights. All of these concerns are now framed
in terms of the need for more respect for the dominant val-
ues espoused by the North, industrialized countries or for
those from the South, developing countries.

.The Need to Recognize Changing World Conditions

.Holding to either extreme of debates about universalism and

relativism ignotes several realities. Western norms of indi-
viduality and morality are as diverse as norms found in non-
Western cultures. Characterizations of the West as the bas-
tion of individualism are somewhat misleading, Several
point to the tendencies that pull autonomous people back
from their isolation into social communion. Likewise, con-
ceptions of Western rights do not focus solely on autonomy.
The United States has extensive social and economic rights,
such as welfare, social security, Medicare, student loans,
and tax breaks to wealthy individuals. Likewise, many in the
West are critical of liberal individualism: Feminist writers
have emphasized the prevalence and importance of cornmu-
nalism, both in interpersonal relations and civil society.
Even though human rights language may derive from
Western sources, it no longer remains solely Western. In
fact, such a wide range of human rights concepts have been
invoked tha '~ particular culture or political group can
claim that it. .nderstanding and interpretation of those

continued on page 30
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Human Rights and the Necessity
for Cultural Change

Many critics of the concept of human rights argue that it
undermines indigenous cultures. especially in the underde-
veloped world (Cobbah 1987, Pollis and Schwab 1980,
Rentoln 197"  agree that.the concept of human rights
often undermines cultures. Culture rupture is often a neces-
sary aspect of the entrenchment of respect for human rights.
Culture is not of absolute ethical value: if certain aspects of
particular cultures change because citizens prefer to focus
on human rights, then that is a perfectly acceptable price 10
pay.

Human rights are rights held by the individual, without
regard to status or position, merely because she or he is
human. In principle, all human beings hold human rights
equally. These rights are claims against the state that do not
depend on duties to the state. They are also claims that the
individual can make against society as a whole. Society,
however, may have cultural preconceptions that certain
types of individuals ought not to be entitled to such rights.
Thus, culture and human rights come into conflict. The
concept of cultural relativism recognizes this but does not
consider the possibility that, in such instances, perhaps the
better path to choose is to change the culture in order to pro-
mote human rights.

Cultural relativism is a method of social analysis that
stresses the importance of regarding social and cultural
phenomena from the ‘“perceptive of participants in or
adherents of a given culture” (Bidney 1968). Relativism
assumes that there is no one culture whose customs and
beliefs dominate all others in a moral sense. Relativism is a
necessary corrective to ethical ethnocentrism. But it is now

Rhoda E. Howard is professor of sociology at McMaster
University in Hamilton, Ontario, Canada. She initiated and
directed McMaster's highly successful undergraduate
theme school on International Justice and Human Rights, a
temporary program that began in 1993 and will end in
mid-1999. Note: This article first appeared in Focus on
Law Studies: Teaching About Law in the Liberal Arts 8./
(fall 1992): 4 ff Dr. Howard updated the article for this
printing.

Rhoda E. Howard
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sometimes taken to such an extreme that any outsider’s dis-
cussions of local violations of human rights are criticized as
forms of ideological imperialism.

Cuiturai Absolutism

In effect, this extreme position advocates not cultural rela-
tivism but cultural absolutism (Howard 1995). Cultural
absolutists posit particular cultures as of absolute moral
value, more valuable than any universal principle of justice.
In the left-right/North-South debate that permeates today’s
ideological exchanges, cultural absolutists specifically
argue that culture is of more importance than the interna-
tionally accepted principles of human rights.

Cultural absolutists argue that human rights violate
indigenous cultures because they are Western in origin. But
the origins of any idea, including human rights, do not limit
its applicability. The concept of human rights arose in the
West largely in reaction to the overwhelming power of the
absolutist state; in the Third World tcday, states also pos-
sess enormous power against which citizens need to be pro-
tected. As societies change, so ideals of social justice
change.

Cultures are not unchanging aspects of social life,
ordained forever to be static. Cultures change as a result of
structural change: secularism, urbanization, and industrial-
ism are among the chief causes of cultural change both in
the West since the 18th century and in the underdeveloped
world today (Howard 1986). Cultures can also be manipu-
lated by political or social spokespersons in their own inter-
ests. Culturalism is frequently an argument that is used to
“cover” political repression, as when Kenyan President
Daniel arap Moi told a femaie environmental activist not to
criticize his policies because it is “against African tradi-
tion” for women to speak up in public.

-~ This does not mean that all aspects of cultr - must nec-
essarily be ruptured in order for human : .:ts to be
entreriched. Many aspects of culture, such as kinship pat-
terns and art or ritual, have nothing to do with human rights
and can safely be preserved, even enhanced, when rights-
abusive practices are corrected. Many aspects of public
morality are similarly not matters of human rights. The
proper degree of respect one should show to one’s elders

continued on page 31
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guarantees is cxclusively the fundamental one. In addition,
numerous indicators suggest that a new transnational legal
culture is developing. That trend is witnessed. for example,
in the new wave of national constitutions that incorporate
international law into domestic law and judicial practice.

Societies are no longer insular entities. [t would be naive
to ignore the wide variety of external forces that influence
countries and societies. The theory and practice of interna-
tional relations now focus on individuals, groups, institu-
tions, and transnational actors that exert different pressures
on local, national. and international governments. For
example, political boundaries lose much of their former sig-
nificance in the current international economic order. The
result is that economic and cultural forces inevitably impact
interpersonal relations.

Human rights challenge all cultures. Although several
focus on Western efforts to impose Western values on the
South. it is important to note that several also notice the
failure of Western countries to take certain human rights
more seriously. Countries from the North resist rights that
infringe on their own cultural values. For example, the
United States. arguably the most “Western” and impenalis-
tic country, generally remains hostile to the human rights
movement as articulated by recent international develop-
ments, The resistance. although couched in terms of nation-
al sovereignty, still deals with the domestic application of
foreign principles and visions of humanity. Human rights,
then, are intentionally imperalistic and their ideals funda-
mentally challenge the internal workings of all cultures.

Why Culture Still Matters

Culture matters for numerous reasons, as highlighted by a .
cultural view of human rights and its implemcntation. Al
cultural perspective leads to the conclusion that attempts to
address human rights violations must consider the impact of
‘abolishing problematic customs and practices, even prac-
tices not perceived as overtly problematic. For example,
ending certain practices may mean ending a practicing
group’s existing culture, since cultures construct questioned
practices as central to cultural conceptions of human devel-
opment, cultural participation. and cultural life. Much as
several propose, human rights hold the potential to erase
cultural diversity.

Individuals only live through their cultures. The import
of this maxim is that defining and realizing the rights and
duties of humarn beings and groups toward one another can
only be had once individuals possess and excrcise the right
to live in terms of their own traditions, practices, and gen-
eral way of life. That recognition is fundamental to human
rights law, which places a high respect for cultural rights,
which it protects in terms of both individual and cultural
sovereignty. Human rights must take into full account indi-
viduals as raembers of their social groups.

30 UPDATE ON LAW-RELATED EDUCATION/Human
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Local implementation remains necessary for human
rights law to gain and maintain legitimacy. That is, to be
effective, human rights must rez_h cultural and individual
consciousness, an often ignored reality in the implementa-
tion of international principles. This proposition suggests a
need to focus on various levels of intervention that allow for
different interpretations and applications of human rights
principles. The proposition also reveals a need to focus on
understanding legal reforms and how cultures resist
challenges.

An understanding of cultural life helps address the three
major criticisms against the use of international law, The
first criticism is that international law is plagued with ambi-
puity, creating ample opportunity for differing interpreta-
tions and manipulations of those laws. Second, internation-
al human rights law does not have a strong international
enforcement mechanism to regulate countries’ implementa-
tion, and that failure invites corruption and nonadherence,
Third. international human rights law often fails to over-
come allegiances to ancient traditions and customs and runs
the danger of replacing one form of dominance with anoth-
er. Understanding cultural practices leads to a better under-
standing of how norms discriminate against certain individ-
uals and how international human rights law may gain legit-
imacy and adherence.

The Need to Reframe Debates

Existing debates frame discussion of human rights in a way
that hampers meaningful reform. The tensions and concep-

"“tions of cultural life and of cultural rights make more press-

ing the need to consider ways in which human rights ideals
may be internalized and legitimized in various cultures. A
cultural view of the debates makes manifest one important
issue. Although the debates take place on the more general
level of the status of rights and their universal application,
the need to remain at that level of discussion is not self-
evident. Presumably, and perhaps more fruitfully, the
debates could as well take place on a level of substance and
interpretation of the rights themselves, such as a right to
protection from certain forms of violence (e.g., protection
from sexual exploitation, the death penalty, domestic vio-
lence). The focus on specific forms of violence makes one
realize why culture still matters. In spite of global changes
that erase many cultural boundaries, cultural life still large-
ly defines the nature and experience of violence; culturai
life also determines the protections offered and the avail-
able sources of prevention. A quick Jook at the experiences
of violence within U.S. society makes us realize how vio-
lence is embedded in cultural practices. The extent to which
the United States resists international human rights princi-
ples highlights even more how human rights themselves are
culturally contentious and culturally rooted.
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and the proper norms of generosity and hospitality are cul-
tural matters that are not human rights issues. The apparent
Western overemphasis on work at the expense of family is
also a cultural practice that non-Western societies can avoid
without violating human rights. Many other sucli matters.
such as whcether criminal punishment should be by restitu-
tion or imprisonment. can be resolved without violating
international human rights norms.

Weak Cuitural Relativism

Jack Donunelly argues that “‘weak”™ cultural relativisra is
sometimes an appropriate response to human rights viola-
tions. Weak cultural relativism would “allow occasional
and strictly limited local variations and exceptions to
human rights,” while recognizing “a comprehensive set of
prima facie universal human rights” (Donnelly 1989). This
is an appropriate position if the violation of a human right
is truly a cultural practice that no political authority and no
socially dominant group initiates or defends. Consider the
case of female genital mutilations in Africa and elsewhere.
Governments do not promote these violations; indeed,
through education about their detrimental health conse-
quences, they try to stop them. Nevertheless there is strong
popular sentiment in favor of the operations among women
as well as (if not more so than) men (Slack 1988). although
more and more African feminists now oppose these mutila-
tions. Similarly, child betrothal (engaging small children to
be married). officially a violation of international human
rights norms, is popularly accepted in some cultures
(Howard 1986), although again in Africa, many feminists
oppose such betrothals. And certain forms of freedom of
speech, such as blasphemy and pomography, are deeply
offensive to popular sentiment in many cultures, whether or
not the government permits or prohibits them.

Although a weak cultural relativist stance is appropriate
in some instances as a protection of custom against interna-
tional human rights normsTto implement human rights does
mean that certain cultural practices must be ruptured, One
obvious example is the universal subordination of women
as a group to men as a group, backed up by men's collec-
tive economic, political, and physical power over women.
If women have achieved greater access to human rights in
North America since the second wave of feminism began
about 1970, it is largely because they have challenged cul-
tural stercotypes of how they ought to behave. Feminist
activists no longer believe that women ought to be deferen-
tial to men or wives subordinate to their husbands. Nor do
they any longer hold to the almost universal cultural belief
that wom n's divinely ordained purpose in life is to bear
children. Feminists in other parts of the world, such as India
or Africa, are making similar challenges to their cultures in
the process of asserting their rights. (On women’s rights as
human rights, see Bunch 1990 and Eisler 1987).
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Another area of culture that impedes human rights is
social and religious attitudes toward homosexuality. Very
few states in the United States protect homosexuals against
discrimination in areas such as employment or housing, and
there is still a debate about whether homosexuals should be
allowed in the military. Other Western countries, such as
Canada, allow homosexuals in the military and provide
comprehensive human rights protection in housing, educa-
tion, and employment, but they still do not accept gay mar-
riages. Strong cultural beliefs about the importance of the
family and strong religious beliefs about the holiness of
matrimony between a man and a woman make it difficult
for homosexuals to obtain the full range of human rights.
Cuitural change—indeed cultural rupture-——has been occur-
ring in the Western world and will have to occur eisewhere
before homosexuals obtain all the 'uman rights protections
they seck.

Arguments Against Human Rights
Many critics find human rights to be overly individualistic;
these critics point to the selfish materialisn they see in
Western (North American) society as evidence that human
rights destroy both cultures and comununities. But the indi-
vidualism of Western society refiects not protection but
neglect of human rights, especially economic rights
(Howard 1995). In the United States, certain economic
rights are regardcd as culturally inappropriate. A deeply
ingrained belief exists that everyone ought to be able to
care for himself or herself and his or her family. Since the
United States is, or was, the so-called land of opportunity,
at least for white people, anyone who lives in poverty is
personally responsible for his or her being in that state.
Thus the United States has the worst record of provision of
economic rights of any major Western democratic state.
The right to health is not acknowledged, nor is the right to
housing or food. Before such rights are acknowledged and
provided in the United States, the culturai belief in the
virtues of hard work and pulling oneself up by one’s boot-
straps will have to be replaced by a more collectivist vision
of social responsibility. The culturally ingrained belief that
African Americans are inferior people not deserving of the
respect and concern of whites will also need to be ruptured.
Critics of human rights sometimes argue that cultures
are so different that there is no possibility of shared mean-
ings about social justice evolving across cultural barriers.
The many voices of talk about rights preclude any kind of
consensus. The ‘very possibility of debate is rejected.
Indeed, debate, the idea that people holding initially oppos-
ing views can persuade each other of their position through
logic and reason, is rejected as a form of thought typical of
rationalist and competitive Western society. Western
thought, it is argued, silences the oppressed. Yet it is pre-
cisely the central human rights premiscs of freedom of
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speech, press, and assembly that over the world permit the
silenced to gain a social voice. Human rights undermine
constricting status-based categorizations of human beings:
they permit people from degraded social groups te demand
social change. Rational discourse about human rights per-
mits degraded workers, peasants. untouchables, women.
homosexuals, and members of minority groups to articulate
and consider alternative social arrangements than those that
currently oppress them (for a similar point of view, see
Teson 1985).

Human rights are “inauthentic™ in many cultures because
they chailenge the ingrained privileges of the ruling classes,
the wealthy, the Brahmin, the patriarch, the heterosexual, or
the member of a privileged ethnic or religious group. The

‘purpose of human rights is precisely to change many cul-

turally ingrained habits and customs that violate the dignity
of the individual. Rather than apologizil. _. that human rights
challenge cultural norms in many societies, including our
own, we should celebrate that fact.
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Wili U.S. Halt Executions?

“IWlie showld mark sharply the far too many places
where implementation of the international law of human
rights is still tragically wanting. Much remains to be
cchieved,”
Jerome J. Shestack, President,
American Bar Associution, 1997-98

The United Nations Special Ro.pporteur on Extrajudicial,
Summary or Arbitrary Executions issued a report recom-
mending that the United States stop executions undil it
can cnsurc that death penalty cases are administered fair-
ly and impartially, in accordance with due process,

The repon, released in April 1998, contains the {ind-
ings of the Special Rapporteur Bacre Waly Ndiaye
(Sencgal) following a visit to the United Staies to inves-
tigate allegations that the guarantees on the death penal-
ty are not being fully observed in the United Statas,

During his mission, Ndiaye met with federal officials
and visited several states, victims’ families. and repre-
sentatives of nongovernmental organizations, as well as
death row inmaies. In his subsequent report to the UN
Commission on Human Rights, the Special Rapporteur
stated that the increase in the use of the death penalty in
the United States runs counter to the international tend
toward decreasing the number of offenses punishable by
death aund decisions in many countries around the world
to abolish the death penalty.

The report notes that the small percentage of defen-
dants who receive a death sentence in the United States
are not necessarily those who commit the most heinous
crimes and that many factors other than the crime itself,
including race and economic status of vir' ms and defen-
dants, appear to influence the imposition of the death
sentence. Those who are able to afford expert legal rep-
resentation are also less likely to be sentenced to death
than those who cannot.

Following the Rapporteur's investigation, the UN

_Commission on Human Rights adopted a resolution that
calls upon countries that still authorize the death penalty
“progressively to restrict the number of offenses for
which the death penalty may be imposed” and to “con-
sider suspending executions with a view toward abolish-
ing capital punishment.”

Source: “United Nations Special Rapporteur Calls Upon Unit-
ed States to Halt Executions,” Human Rights (Summer 1998)
25.3: 12-13.
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Case Study: Anti-loitering Laws

Chicago v. Morales

Docketi No. 97-1121 (argued December 12, 1998)

Petitioners: City of Chicago
Respondent: Jesus Morales. et al.

Police may not arrest people until they
have committed, or are suspected of
committing, a crime. So, in 1992, the
Chicago city council responded to an
alarming increase in street gang activ-
ity by passing an ordinance that made
loitering by gang members & criminal
offense. Police were thereby allowed
to order people whom they believed to
be gang members to disperse and
leave any given area. Anyone failing
to obey the order was subject to up to
six months in jail, $500 in fines,
and/or 120 hours of community ser-
vice. Chicago claimed that the vio-
lence. drug dealing, and vandalism
associated with gaug activity intimi-
dated law-abiding citizens to such an
extent that people were afraid to walk
on their own sidewalks.

FACTS

After receiving a politically significant
number of complaints from Chicago
voters that gang members, when con-
fronted by police, ccased any criminal
activity and stood around not doing
anything until the authorities went
away, the city council concluded that
even when loitering, gangs frightened
residenis by their intimidating pres-
ence. Regulations governing enforce-
ment of the ordinance allowed its use
only in areas where gang presence had
a demonstrable effect on activitics of
law-abiding pers~ns in the surround-
ing community. Gangs were to be
identificd on the basis of surveillance

Adapted from Preview of United States Supreme
Court Cases, no. 3 (November 20, 1998): 123-26.

(they often wore distinctive gang col-
ors or symbols), witness interviews,
and tips by informants. When con-
fronted. individual gang members
were as likely as not to admit their
affiliation.

The cl llenged ordinance reads:
“Whenever a police officer observes a
person he reasonably believes to be a
criminal street gang member loitering
in any public place with one or more
other persons, he shall order all such
persons to disperse and remove them-
selves from the area. Any person who
does not promptly obey such an order
is in violation of [this law].” Loitering
was defined as “‘to remain in one place
with no apparent purpose.” Bystanders
rounded up during the course of
enforcement of the anti-leitering ordi-
nance were to be freed upon a showing
that they were not members of a pang.
In the incident involving Morales, the
arresting officer reported seeing him
loitering with six people believed to be
gang members. The officer ordered
them to move on, but wherrthe officer
carne back a few minutes later, they
were still there. The officer then
arrested them.

A host of court challenges fol-
lowed. By 1995. after about 45,000
move-on orders were issued and
almost as many arrests made—and
after various contradictory rulings
were delivered by lower court
judges—the Illinois Appeliate Court
declared that the ordinance was
unconstitutional, The second-highest
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court in the state ruled that the chal-
lenged law infringed on the constitu-
tionai right of assembly by giving
police the power to disperse anyone
who associated with gang members in
public. The court also held that the
ordinance was vague and seemed to be
a “transparent attempt” to circumvent
the requirement that probable cause be
shown prior to an arrest. The city
appealed, but the Illinois Supreme
Court affirmed the appellate court’s
decision. In its decision, the state’s
highest court said that the stricken law
was impermissibly vague and failed to
give people fair notice of what con-
duct is prohibited. As used by the city
of Chicago, the term “loitering ... is
inadequate to inform a citizen of its
criminal implications.” The court also
said that relying on a police officer’s
belief that a person is a gang member
called for a subjective evaluation and
gave police too much leeway in decid-
ing whether a suspect’s conduct vio-
lated the ordinance. The freedom to
loiter, the court continued. is protected
as “one of the amenities of American
life.”

ARGUMENTS

Now before the Supreme Court, the
city has argued that a disorderly col-
lection of persons who are probably
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members of a gang and flagrantly dis-
play that fact to the public intimidates
arga residents, detracts from propeny
values. and destabilizes communities.
In addition, giving police the power to
arrest loitering yang members helps
address civil disorder and potentially
prevents other crimes.

The ordinance does rot infringe the
right of association bhecause it is
directed only at loitering. defined as
“remaining in any one place with no
apparent purpose.” The ordinance is
not at all vague. the city contends,
because everyone understands what it
means when the police give the order
to “move along.”” Under the ordinance,
no arrest should be made until there is
first a4 police order and then a refusal
to comply with it—people are told
cxactly what they must do to avoid
arrest. And. the city says, the law vio-
lates no constitutional right because
there is not a given that people have a
right o loiter. It follows, then. accord-
ing to Chicago, that the ordinance
needs only to be rationally related to a
legitimate government interest to be
constitutional. Expanding upon this
line of reasoning, the ordinance passes
muster: it applies only to gang mem-
bers. and even they can loiter alone.
They can also loiter with others as
loing as they move along when ordered
to do so. Chicago noted that the ordi-
nance was effective. During 1995, the
last year in which it was enforced.
gang-related homicide fell by 26 per-
cent, a considerably steeper drop than
the 9 percent reduction in the overall
homicide rate that year. The following
year, without the ordinance, the over-
all homicide rate was down 4 per-
cent—but the gang-related rate was up
7 percent. Further, 92 percent of gang-
related homicides were committed out
in the open, where an anti-loitering
law might have prevented these occur-
rences, If fewer gang members arc
permitted to loiter in public, where
they constitute an inviting target for
their rivals, fewer of them-—and inno-

cent people—will be shot. the city
said.

On the other side of the coin.
Morales’ attorneys contend that the
city's ordinance cannot be reconciled
with the constitutional right to free-
dom of movement and association.
They said that the loitering law fails to
provide a standard by which people
may measure their conduct to conform
with what is legal. The ordinance also
is overly sweeping and arbitrary
because it permits immediate incarcer-
ation of people suspecied of being
gang members—not for what they
have done but for who they are. The
law makes it a crime to ook suspi-
cious, according to Morales.

Defendants also argue that the ordi-
nance places an unconstitutional bur-
den on their right to free movement in
public places as. they say, is embodied
within the guarantee of due process
(Fifth Amendment). Accordingly, the
city is required to meet the demanding
“strict scrutiny” test, which means that
Chicago must demonstrate that the
ordinance is the least restrictive means
possible of advancing a compelling
state interest.

SIGNIFICANCE

This case presents a challenge to a
widely applied ordinance used by a
major cily to counter a serious prob-
lem, The Court’s determination on the
constitutionality of that ordinance will
provide communities thioughout the
nation with a ruling on the legality of
a major weapon for combating the
spread of gang-related crimes. If
upheld. this type of law could have a
substantial impact on persons who
congregate in public for otherwise
legal purposes—if a supposed gang
member happened to be loitering near-
by, for instance. This is a classic case
of the polarization between the state's
need for law enforcement and an indi-
vidual's rights.

Universal Declaration of Human Rights

“I believe that we are here to make the world a litle maore civiliced—that
there is something unique for all of us to do, that euch of us has some mis-
sion which we alone can fulfill in accepting our own personal responsibili-
ry for the Universal Declaration of Human Rights. This wonderful declara-
tion does not just apply to governments but 1o each and every one of us.
Atracities done to men, women, and children diminish us all, and we are all
responsible for working to change sociery ar home und abroad, 1o promote
the values and ideas enshrined in the declaration.”

Mary Lawlor
Director
Amnesty International Ireland
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< Gase Study: Fifth Amendment

- Mitchell v. U.S.

Doctet No. 97-7541 (argued December 9, 1998)

Petitioners: Amanda Mitchell
Respondent: United States of America

The Fifth Amendment states that “no
person ... shall be compelled in any
criminal case to be a witness against
himself.” That is clear enough. It gives
people the right to refuse to answer
questions that would incriminate
themselves. This constitutional provi-
sion also prohibits the government or a
court from penalizing defendants for
invoking the Fifth Amendment privi-
lege during trial.

What is unclear. as a rights issue. is
how far this privilege extends. If
defendants plead guilty at their trial,
for example, may they still use the
Fifth Amendment o0 remain silent at
their sentencing hearings? What is or
is not admitted during sentencing can
mean the difference between proba-
tion and years in prison.

FACTS

Amanda Mitchell was indicted for
selling five “or more” kilograms of
cocaine, sometimes within 1.000 feet
of a school. If convicted of peddling
between five and 15 kilos of cocaine,
Mitchell would have to serve a mandr-
tory minimum sentence under federul
law of 10 years in prison. But if she
sold more than 15 kilos or had arole in
distributing a greater amount of the
drug, her sentence could be upped to
life.

Miichell entered a plea of guilty but
in doing so rescrved the right to con-
test the amount of cocaine she distrib-
uted. The judge accepted the guilty
plea and told her that the specific
quantity of drugs she was charged
with selling would be determined at
sentencing: he also told her that she

Adapted from Preview of United States Supreme
Court Cuses. no. 3 (November 20, 1998): [133-36.

had waived her Fifth Amendment
rights by pleading guilty. Mitchell was
facing a rather complex range of pun-
ishments: a mandatory minimum of 10
years. a maximum of life. a $10 mil-
lion fine, a mandatory minimum of six
years to a lifetime of supervised
release, and/or a $200 finc.

Several of Mitchell's codefen-
dants—using a plea-bargain arrange-
ment that she did not or could not
use—implicated her in the distribution
network. They said that she was a reg-
ular courier of cocaine, carrying about
two ounces a day, two days a week
during an unspecified time frame.
Apparently, some of her accusers
knew of her activities at some times
and others at other times, so the prose-
cution, using straight numbers, alleged
that, over a two and one-half year peri-
od, she had trafficked in an amount
that added up to a total of 13 kilos. She
was, therefore. sentenced to 10 years
imprisonment, six years of supervi-
sion, and a $200 fine.

Gn the rights issue, the judge told
her, “I held it against you that you
didn’t come forward today and tell me
that you really only did this a couple of
times. ... I'm taking the position that
you should come forward and explain
your side of this issue. Your counsel’s
taking tlie position that you have a
Fifth Armendment right not to. If he’s
right in that regard, I would be willing
to bring you back for resentencing.
And ... then I might take a look at the
[other people’s] testimony.”

16§

SIGNIFICANCE

A human right, at least in the United
States, may also be a civil right—par-
ticularly when a person may be
imprisoned for something that he or
she did not say. Mitchell is important
to all criminal defendants who wish to
plead guilty and yet retain their Fifth
Amendment right to remain silent at
sentencing. Although the Fifth
Amendment protects defendants from
testifying against themselves at trial,
that protection may or may not extend
to sentencing. It is difficult at best to
claim a constitutional right to not
incriminate oneself if one has already
pleaded guilty.

If the Court does not recognize the
right to remain silent at sentencing and
permits defendants’ silence to be used
against them. an inherent right—that
of not being put in the posiiion of
either lying to the court (perjury) or
incriminating oneself—may be lost.
On the other hand, if the Court allows
the right to remain silent at sentencing,
defendants may be able to walk away
from charges to which they have
pleaded guilty but otherwise refuse to
acknowledge. In short, are inferences
that are net with silence to be consid-
ered as facts?

“Recogninon of the inherent
dignity and of the equal und
inalienable rights of all members
of the maaan family is the
foundation of freedom, justice and
peace in the world.,”

Preamble, Unmiversal Declaranon

.
|
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Building a Community through Partners
in Human Rights Education

Mama Anderson and Kristi Rudelius-Palmer
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Celebrating 50 Years of Educating for Human
Rights: Past, Present, and Future

Partners in Human Rights Education (Partners Program)
makes human rights meaningful to Minnesota students in
their classrooms. homes, and neighborhoods. With the Uni-

- versal Declaration of Human Rights (UDHR) providing the
framework, Partners Program volunteers use interactive
teaching methods to relate human rights concepts to situa-
tions that impact students’ lives. Students begin to under-
stand their human rights and how they have the responsi-
bility to defend and advocate for the human rights of oth-
ers, which could mean starting an anti-violence or anti-
discrimination campaign in their school. writing letters and
petitions addressing the inadequate health care for people
living in the United States, or demanding an end to the use
of children for cheap labor. The Partners Program brings
universal human rights close to home as students grapple
with the problems of poverty, homelessness, discrimina-
tion. and violence.

In 1992, two lawyers approached the Minnesota Advo-
cates for Human Rights and the Human Rights Center at the
University of Minnesota Law School about teaching K-12
students about human rights. After an initial focus group
with teachers, 20 teams of lawyers and teachers were
trained and began team teaching in the Twin Cities schoois.
The following year a third person, a community represen-
tative. was added to each team. Over the past six years, the
Partners Program has trained more than 900 teachers,
lawyers. and other community advocates to educate more
than 20,000 students about their hurnan rights and respon-
sibilities. The Partners Program success has impacted not
only Minnesota and the nearby stztes of North Dakota and
Wisconsin, but three communities—Atlanta, St. Louis, and

Marna Anderson is director of Partners in Human Rights
Education in Minneapolis, and Kristi Rudelius-Palmer is
the co-dircctor of the University of Minnesota Human
Rights Center, ulso in Minneapolis.
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San Antonio—which have alse started human rights educa-
tion initiatives.

The three main purposes of the Partners Program are (1)
to motivate students to work for the benefit of others fos-
tering equality and human dignity, (2) to provide educa-
tional opportunities in which students experience personal
success and recognize their value as persons, and (3) to fos-
ter connections between learning about human rights and
practicing human responsibilities in the community.

On December 10, 1998, the Partners Program joined
human rights organizations worldwide to celebrate the 50th
anniversary of the UDHR, a document that defines interna-
tional human rights standards. The United Nations has also
marked the years 1995-2004 as the UN Decade for Human
Rights Education. In celebration of these landmarks, stu-
dents organized a human rights education campaign in their
local grocery stores, on local cable television, and in human
rights town hall meetings. As the largest human rights edu-
cation program in the United States, the Partners Program
used these opportunities to motivate students to use their
knowledge of human rights to educate their peers and
adults in the larger community.

During the 1998-99 school year, youths were involved
in a variety of community celebrations and the promotion
of human rights. The Partners Program encouraged stu-
dents in grades K-12 from diverse socioeconomic and eth-
nic backgrounds to become activists for human rights
through the human rights education approaches and by
human rights celebrations and events. Students increased
their knowledge of human rights and responsibilities, as
well as learning how to educate adults and peers in their
communities about their human rights and how they could
take responsible action to assure these rights.

To address the various needs of teachers in the Twin
Cities Metro Area, the Partners Program has expanded its
human rights education approaches to include not only the
human rights education team approach but also to support
teachers working independently, full-school initiatives, and
the Pariners Program Speakers' Bureau. Voluntcers in each
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area have full use of the Partners Program resources and
supports including the Human Rights Education Curricu-
lum Lending Library, commurication through organiza-
tional newsletters, and eligibility for the Fellowship Pro-
gram and Community Action Funds.

Human Rights Education Teams. In fall 1998, the Part-
ners Program recruited and trained 25 educational teams to
work in K-12 classrooms in the Twin Cities Metro Area.
The three-person teams made up of a volunteer teacher,
lawyer, and community resource person work together to
provide students with an understanding of human rights and
responsibilities. Teams are encouraged to work coopera-
tively to plan and present classroom lessons and activities.

Independent Teachers. In addition, the Partners Program
has 15 individual teachers from various disciplines to teach
human rights and fully integrate human rights concepts into
their regular curriculum. This approach is often more attrac-
tive to teachers who already feel confident about using the
human rights framework and want to participate in the Part-
ners Program and use the lending library, fellowship pro-
gram, and community action fund.

Full-School Initiatives. The Partners Program has also
worked with a few schools to help build school communi-
ties by using the Universal Declaration of Human Righis as
a framework for valuing, thit ng, speaking, and acting
toward oneself and others. All members are focused on how
to assist oneself and others in developing to their fullest
potential. This approach ideally involves teachers, students,
administrators, staff, parents, and other community mem-
bers. In the initial pilot in 1997 with Ramsey Internaiional
Fine Arts School, school members were trained and sup-
ported withh human rights curriculum resources.

During the 1997-98 school year, the school members
painted a three-story mural on the UDHR, produced a play
on child labor, held a human rights parade and rally alory
the streets by the school, and hosted a human rights fair for
other Partners Program participants. They also integrated
human rights into most classes, worked with the student
council to produce 2 UDHR video with a local cable station,
had a local human rights activist and parent address the
PTO, and hosted a human rights Day Celebration event at
the school.

Speakers’ Bureau. The Speakers' Bureau is a fantastic
resource available to all Partners Program teachers. Cur-
rently, the Speakers’ Bureau has 20 volunteer presenters
traincd and prepared to address classrooms on approxi-
mately 14 human rights topics including child labor, immu-
gration, religious freedom, indigenous rights, and human
rights issues specific to a region of the world. The Partners
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Program offers fellowship grants to participants to work
with human rights organizations throughout the world.
These returning fellows, as members of the Speakers’
Bureau, provide a wealth of knowledge for Partners’ teams,
tcachers, and students.

Human Rights Celebrations and Collaborations

The Partners Program joined local, national, and global
human rights organizations in the celebration of the 50th
anniversary of the Universal Declaration of Human Rights.
The many celebrations connected human rights educators
and activists worldwide as active participants in the global
human rights movement. Partners’ volunteers and students
participated in the following activities:

Peace and Human Rights Art Show—Octeber
1-November 15, 1998. Peace and Human Rights is an
exhibition of artwork on peace and the UDHR. Featured in
the exhibition are 30 paintings on the 30 articles of the
UDHR by William T. Ayton, a Britisk artist living in New
York City. Minneapolis was one of six cities in the United
States chosen to host the exhibit. The Partners Program
worked in collaboration with the United Nations Associa-
tion of Minnesota to ensure that Twin Cities students had
the opportunity to view the show and understand the signif-
icance of each painting.

Rainbow Food Stores Join Hands with Students for
Human Rights-—November 15-December 15, 1998. Stu-
dents from more than 25 Minnesota schools created more
than 1,000 posters on the articles of the Universal Declara-
tion of Human Rights to hang in 34 Rainbow Food Stores
throughout the Twin Cities area. Students were able to edu-
cate shoppers about their posters and passed out copies of
the UDHR at the stores on the weekend before Human
Rights Day.
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50th Anniversary Celebrations on Human Rights
Day—December 10, 1998. More than 10 Partners Program
classrooms held Human Rights Day celebrations in their
schools or communities. Students read poems and personal
essays as well as sang human rights raps at the human
rights town hall meetings held at the St. Paul and Min-
neapolis city halls. Pillsbury Elementary School produced
and presented an artistic performance on the UDHR in the
local Government Center. These human. rights celebrations
drew the attention of the larger community to the 50th
anniversary and gave Partners’ students the opportunity to
educate their peers about human rights. develop leadership
skills, and increase their knowledge of world events and
auman rights.

Amnesty International “Human Rights Education”
Annual Meeting. In April 1999, Amnesty International
will hold its national annual meeting in Minneapolis. The
focus of the meeting will be human rights education, and
Partners Program teachers and students will play a signifi-
cant role as a model human rights education program in the
United States. Partners Program students will volunteer,
present, coordinate, and give their voice to the human
rights movement.

Human Rights Education Works!

The positive impact of the Partners Program has been mea-
sured in a variety of ways these past six years. Teachers
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report dramatic changes in students’ behaviors and atti-
tudes since receiving human rights education. One teacher
described a student as “a tough bully” at the beginning of
the year and by midyear witnessed this same student pick-
ing up a younger child. who had been pushea to the ground.
This student had received human rights educatioa and now
chose to intervene when he saw another student being dis-
criminated against.

Last year, Minnesota Acvocates for Human Rights
worked with the Search Institute in an attempt to quantify
teachers’ testimonies about observing remarkable changes
in students who learned about human rights and responsi-
bilities through the Partners Program. The findings sup-
ported what the teachers and volunteers have been sharing
for the past five years. Not only were students learning
about human rights problems in the United States and other
parts of the world, but their attitudes and behaviors were
becoming more respectful and less discriminatory.

Fifth and sixth grade students in a Minneapolis public
school participated in this human rights education study.
The measurement tools included both pretest and posttest
surveving, behavioral observations, and critical analysis
essays. The results showed students in the experimental
group were more likely to be bothered when people were
put down. The human rights education students were more
apt to believe that actions they might take would improve
life for other people. These attitudinal changes were com-
plemented by a willingness to speak up for equality and
take responsibility for assuring that all people are treated
fairly. These behavioral results confirm that students with
human rights education are more likely to intervene to stop
a fight or defend someone whose human rights are being
violated. One Partners Program social worker, representing
numerous other teachers’ comments. stated, “Human rights
education is the most powerful discipline technique I've
found. I've worked through mediation and conflict resolu-
tion programs, but human rights education is the crucial
foundation. Human rights education provided students a
values framework, which they can carry with them and use
to problem solve throughout their whole life.”

Fer More Iniormation . ..
To find out more about the Partners Program. contact

Partners in Human Rights Education and
Human Rights USA Resource Center
110 Fourth Avenue South, Suite 1000
Minneapolis. MN 55415-1012

Phone 612-341-3302

Toll free 888-HREDUCS

Fax 612-341-2971
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Amiesty International
laking Action in the
Human Rights Community

Update on Law-Related Education,

Any number of countries routinely violate the human rights
of children by ignoring their health needs, turning a blind
eye to police brutality, refusing to allow international aid
workers access 10 areas decimated by local tzbellions, or
torturing youths of the “wrong” nationality or religion.
Amnesty Internatonal (AI) is an agency charged with
being a friend to those who seemingly have no friends,
bringing justice to places where there is no apparent justice.
and protecting the human rights of all persons around the
globe.

“Urgent Action” for Kids
Amuesty International USA has set up an “Urgent Action
Network,” which promotes a special program aimed at the
—_young people in the United States. Essentially. “Children’s
Edition Urgent Action” is designed to get 8- to 14-year-olds
involved in helping their oppressed counterparts in other
~— countries. Amnesty Internationay Canada has a similar pro-
gram called “The Lifesaver™; in the United Kingdom. it is
the “Junior Urgent Action Network.”

What Al is attempting to do is make young people its
allies in fighting oppression. The organization does this by
encouraging kids to become its lobbyists in a letter-writing
campaign. Amnesty International provides the necessary
information— the name and age of the victim, the cause of
action (imp+isonment, for example), the reason for lenien-
cy, and the name of whom to write on the victim's behalf.
A picture of the victim is included, if available, and a map
of the country is always reproduced. The guidelines are
simply written; no graphic details of the alleged mistreat-
ment are included in the cause of action.

One teacher endorses the program as a learning tool as
well as an opportunity to lobby for justice. According to
Kim Grisson, a 7-8 grade English teacher from Indiana, *1
have found the letter-writing campaign to be a wonderful
tool in increasing awareness and improving [students’}
writing skills. I :ep the appeals coming.”

Classroom Materials

When teachers sign up to receive AI-USA’s blueprints,
they receive a letter-writing guide with specific instruc-
tions, as well as classroom games and activitics that may be
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carried out in conjunction with the actual writing of the cor-
respondence. Since 1987, students have written tens of
thousands of letters on behalf of more than 200 individuals,
according to Al

The guidelines for young activists are calculated to give
teachers, parents, and children an opportunity to take action
in situations in which there have been serious human rights
abuses against youths., Without the data supplied by
Al most people would likely remain unaware of the mis-
treatment.

For example, following the Tutsi takeover of Rwanda
from the Hutus, the Tutsis instigated a rebellion in the
neighboring Democratic Republic of Congo (formerly
Zaire). This has been widely reported. Not so widely
known is that last April 52 Hutu Rwandese refugee chil-
dren, who were being treated for malnutrition in a Congo
hospital, were abducted by the rebels and kept in a closed
container without food or water for three days. They were
freed and returned to the hospital only after an outcry arose
from members of the international community.

In July 1996, 36 Afghan refugee children were arrested
in Pakistan for not possessing valid passports. The children,
some as young as 12, were put in jail for one to nine
weeks—Ilocked in a cell for ail but two hours a day until
their parents could buy their release.

From Russia, Al gives the following quote from a Soma-
li woman asylum seeker: “I have five children, three of
them were born in Moscow. They are all sickly; we can
afford to eat only twice a day and cannot afford to buy meat
or vegetables. ... My children are not allowed to attend
school. We experience hostility from the neighbors—I was
once threatened with a knife in the lift {elevator]. We had to
leave our last apartment beeause of harassment from police
and from the neighbors. I have no right io work and have to
pay fines to police officers constantly as I do not have a
document saying that I am a refugee.”

Closer to home, the Al headline reads: “France: 8-Year-
Old Child Refugee Shot and Killed by Border Police.” In
August 1995, a convoy carrying 43 refugees from the Mus-
lim region of Serbia had made its way as far as the French
border (their intent was to scek asylum in either France or
Germany). Two border police claim that thev were in uni-
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form and the convoy did not stop as ordered. so they fired
three shots, killing the child. The Serbs claimed that they
saw no uniforms and no lights, only shadows that they took
to be bandits. A day after the killing, all of the potential
refugees (including at least one key eyewitness) except the
victim’s immediate family were deported (illegally, it was
later determined). French police may use their weapons
only in self defense, so that issue remains an open question.

Amnesty International USA’s

APPEAL

CH.LDREN’S EDITION |
December 1998 - February 1999

US Campalign to STOP the Use of Child Soldlers

Amnesty International is worried about children under
eighteen years of age who are encouraged or forced to become
soldiers in many countries of the world.

Hundreds of thousands of children are taking part in
armed conflicts in many parts of the world. Thousands of child
soldiers are hurt and killed while taking part in war every year.
Some child soldiers are treated like slaves who must cook and
carry and walk into dangerous minefields. Some child soldiers
are as young as ten-years-old.

Amnesty International has joined with other organizations
who are concerned aboit children to protest the use of
youngsters in armed conflict and war.

Please send a polite letter to the United States Secretary
of State Madeleine Albright. Ask her to support a woridwide
ban on the use of children as soldiers. Thank Secretary
Albright for reading your letter and request that she let you
know exactly how <he will take action to protect children from
forced participation in armed conflict internationally.

[Salutation: Dear Secretary Albright]

SECRETARY MADELEINE ALBRIGHT
SECRETARY OF STATE
STATE DEPARTMENT

Al Urgent Action for Young People may be obtained at no cost by contacting
| Ellen Moore, UA Program Office, P.O. Box 1270, Nederland, CO 80466;
' Phone: 303/440-0913; Fax: 303/258-1170; E-mail: emoore@aijusa.org.
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Human Rights Around the World and at Home

Patrick Manson

Update on Law-Related Educarion, 22.3, 1999, pp. 41-42. © 1999 American Bar Association.

Objectives

As a result of this lesson, students will

 Identify human rights

= (Cite examples of human rights
abuses and affirmations

» Relate actions to the articles of the
Universal Declaration of Human
Rights (UDHR)

Target Group: Middle and secondary
schools

Time: 2-3 class periods

Materials Needed: copies of the
UDHR (see page 53) and Student
Handout

Procedures

Part A: identifying Rights Issues

Around the World

1. Divide participants into smail
“research groups™” and give each
membes a copy of the UDHR and
the Student Handout. Explain that
groups will relate articles of the
UDHR to statements on the hand-

Patrick Mansor, Human Rights Edu-
cators' Network, Amnesty Interna-
tional USA, teaches English and
social studies at Walt Whitman Com-
munity School, a private alternative
high school in Dallas emphasizing
sexual orientation tolerance. He is
the co-director of Amnesty Interna-
tional's Human Rights Education
Center of Dallas and serves on the
advisory board t the Human Rights
Educators' Steering Committee.

out by identifying examples of
rights abuses or rights affirmations.

2. Assign each research group a dif-
ferent set of 3-6 statements from
the handout. Allow 15-20 minutes
for each group to find two or more
UDHR articles that apply tc each
statement. For example, Statement
12 “The government kills advo-
cates for democracy in China dur-
ing a peaceful demonstration” rep-
resents an abuse of Article 3 (rght
to life) and an affirmation of Article
20 (right of peaceful assembly). A
guided example may be helpful to
start the process.

3. Regroup participants: if there are
four in a group. assign each a num-
ber from [ to 4. Then all the “ones™
form a group. all the “twos” form a
group, etc.

4. Ask the participanis in the new
group to report to each other on
their research group’s findings, so
that each statemnent on the handout
is covered. Discuss sclected state-
ments that students find especjally
important or interesting.

Part B: Identifying Rights Issues at

Home

5. Have participants generate a simi-
lar list of 10 affirmations and 10
abuses that are specific to their own
country and community.

1?1

See the article on page 6
and the case study on page 35
for background information.

6. Ask participants to return to their
original research groups. As in Step
2, participants match the new list of
statements with articles of the
UDHR.

7. As a class, students identify those
affirmations and abuses that partic-
ularly touch their lives as they
fespond to these questions:
¢ Why are these particular state-

ments especially meaningful?

« Are there individuals and groups
working to promote and defend
thie rights people now have?

* Are there groups working in the
United States and/or this com-
munity to correct human rights
abuses?

» Are there actions that partici-
pants themselves might want to
take? If appropriate. begin
developing an action plan.

Source: Adapted and reprinted from
Human Rights Here and Now: Cele-
brating the Universal Declaration of
Human Rights, ed. Nancy Flowers
{Chicago: Amnesty International’s
Humun Rights Educators’ Network,
1998) pp. 59-62, by permission of the
publisher.
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Student Handout

Rights Around the World

. A person in South Africa registers to vote.

. The Chinese government punishes a couple for

having a second child.

. The government of Turkey bumns down vil-

lages of Kurds—an ethnic minority of south-
east Turkey—and forces them to move to new
towns.

A Brazilian child is denied a school education

because the family can’t afford to pay for
books.

. The Burmese military overthrows a democrat-

ically elected government.

. A criminal in EI Salvador is held in jail for

months without being charged with any crime.
A l4-year-old girl in Burma is sold by her
impoverished family to a house of prostitution
where she must work until she earns enough to
repay the money given her parents.

Garment workers in Sri Lanka are forced to
work long hours in ~oorly lit shops and to wait
months to be paid.

A Native American asserts her right to collect
eagle feathers for a religious ceremony.

17.

18.

19.

20,

21.

22.

2%

Activists in Guatemala start a cooperative to
provide food and education for homeless
children.

Children in Pakistan are forced to work in car-
pet factories for little pay and long hours; they
cannot go to school.

The city council removes books from the pub-
lic library that it considers immoral or
unpatriotic.

Native peoples of Nicaragua establish a uni-

_versity to maintain their cultural traditions and

beiter the education of their people.

Parents in the area of Chemobyl, Ukraine,
whose children have birth defects resulting
from a nuclear accident in 1986, demand infor-
mation from the Russian government {then in
power in Ukraine).

Students in Europe and North America boycott
soccer balls made by child laborers and write
letters to Pakistan and India to end this abuse.

Native Americans are forced to attend board-
ing schools where they are forbidden to speak
their tribal languages.

42

) ; i ) 24. Workers in Poland demsnd the right to form a

10. People fleeing armed violence in Haiti are union.

rscti;t:::d admission as refugees to the United 25, A terrorist from Ireland bombs a public restau-
1. A man with a disability i sentenced to death i fant In England.
11. A man with a disability is sentenced to death in . . e

the United States fotrya crime he committed 26. Ethnic Ogoni people in Nigeria protest the

when he was 14 mining of oil in their traditional homeland.
12. The government kills advocates for democracy 27. ? woman érll Ira:n l.snb ez;tlen ftor ot covertng her

in China during a peaceful demonstration. ace1n .pu e @'1 °8 ac’ ‘
13. Women in Afghanistan are not allowed to 28. Australian aborigines regain land taken by th.e

attend school or hold jobs. government a{ld are ailowed to mz-ike their
14. During World War 1. J Ameri names for traditional landmarks official.

) fo:i]e-rllg fro(;; theiir bémizanasfle}xeﬁcgc?ﬁfeari 29. Palestinians demonstrate for statehood.

ment camps in the United States. 30. A teacher insults a student for answering a
15. Students in Germany read in the newspaper quesiton mcor.rectly. o

about politics in their country and human 31. In Saudi Arabia the hand of a thief is cut off, a

rights in other countries. punishment endorsed by religious teachings.
16. During elections the government of Croatia 32. Students i the Philippines form clubs to

allows only government candidates to appear debate current political policies.

prominently in the state-run media.
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saching Strategy

Comparing Rights Documents

David A. Shiman

Update on Law-Related Education, 22.3, 1999, pp. 43—44. © 1999 American Bar Association.

Background

This activity asks participants to com-
pare rights proclaimed in the Universal
Declaration of Human Rights (UDHR)
with those present in the United States
Bill of Rights and other constitutional
amendments, [t challenges them to
explore reasons for the presence or
absence of certain rights and to reflect
on the role of government in guaran-
teeing rights.

Objectives

As a result of this lesson, students will

» Compare rights identified in the
UDHR with those in the United
States Bill of Rights and other
amendments to the Constitution

+ Suggest reasons for differences in
the rights identified in the UDHR
and in the Bill of Rights and other
amendments to the United States
Constitution

» ldentify rights guaranteed to citi-
zens of the United States

* Express opinions about govemn-
mental responsibility in assuring
human rights

Target Group: Middle and secondary
schools
Time: 2-3 class periods

David A. Shiman is a professor of edu-
cation at the University of Vermont in
Burlington.
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Materials: Student Handout, copies
of the UDHR (see page 53) and the
amendments to the United States
Constitution

Procedures
1. Ask participants to complete the

Student Handout and have them

refer to the UDHR and to the Bill of

Rights and other amendments to the

United States Constitution to check

their answers.

2. Discuss the following questions:

* What did you discover that was
a surprise to you?

¢ Which rights asserted in the
UDHR or Bill of Rights and
other amendments to the United
States Constitution do you
believe should or should not be
universal? Give reasons.

* Do you think the Bill of Rights
and other constitutional amend-
ments cover more issues than the
UDHR? Why or why not?

* Did the writers of the Bill of
Rights and the writers of the
UDHR have different concep-
tions of what rights mean? If so,
how did their understandings of
rights differ?

* Do U.S. citizens have any rights
besides those included in the Bill
of Rights and other amendments
to the United States Constitution
and other U.S. law? Explain.

173

See the articles on pages 6 and 18
for background information.

* Should the Bill of Rights and
other amendments to the United
States Constitution be more
inclusive? Why or why not?
What rights, if any, would you
add? For example, should Amer-
icans be guaranteed the right to
food, shelter, education, and
health?

+ How do you explain why some
social, economic, and cultural
rights found in the UDHR are
not guaranteed by the American
documents?

+ In your opinion, what should be
the limits and responsibilities of
government in guaranteeing citi-
zens certain rights? For exam-
ple, is hunger or homelessness a
government’s responsibility?

Source: Adapted and reprinted from
David A. Shiman, “Comparing Human
Rights,” Teaching Human Rights
(Denver: Center for Teaching Interna-
tional Relations, University of Denver,
1999) pp. 5-21, with permission of the
publisher.
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Student Handout

Comparing Rights Documents

Directions: For each right listed below, indicate with a check in the appropriate box whether
it is included in the Universal Declaration of Human Rights (Column 1) and in the United
States Bill of Rights and the other constitutional amendraents (Column 2). Also indicate
whether you think this right should be guaranteed by all governments (Column 3).

Right

Column 1
Included in UDHR

Column 2
Included in U.S.
Bill of Rights and
Other Amendments

Guaranteed by Ali

Colurn 3
Should Be

Governments

Free choice of employment

Free press

Free choice of spouse

Adequate shelter

Earn as much as one wants

Trial by jury

Free choice of number
of children

Freedom from torture
and inhumane treatment

Freedom of religion

10.

Right to own property

11.

Right to travel freely

12.

Right to an education

13.

Right to own arms

14.

Adequate food

15.

Adequate health care

16.

Right to ciean air and water
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Human Rights in the News

Nancy Flowers

Update on Law-Related Education. 22.3, 1999, pp. 45. © 1999 American Bar Association.

Objectives

As a result of this lesson, students will

* Develop awareness of human rights
issues in everyday life

* Acquire information about human
rights issues

» Cite examples of human rights pro-
tections and violations

Target Group: Secondary

Time: [-2 class periods

Materials: newspaper pages. chart
paper, tape or glue, scissors, copies of
the Universal Declaration of Human
Rights (UDHR) (see page §3)

Procedures

1. Divide participants into small
groups. Each group receives a
newspaper or pages from a newspa-
per, scissors, tape or glue. and a
sheet of chart paper.

2. Each group will construct a poster
using items from the newspaper
grouped under the following cate-
gories. Alternatively, have all
groups contribute to four separate
posters, combining the articles they
have found to make class posters.
a, rights being practiced or enjoyed
b. rights being denied
c. rights being protected
d. rights in conflict
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Encourage participants to look not
only for news stories but also for smal}
features such as announcements and
advertisements (e.g., the language of
the paper itself illustrates the right io
language and culture, advertisements
can illustrate the right to private prop-
erty, reports of social events may illus-
trate cultural rights, and personal
columns can reflect many rights in
practice).

3. Once participants have found sto-
ries for each category, they should
select one story from each category
to analyze:

a, What specific rights were
involved in the story? List them
beside the article.

b. Find the article(s) of the UDHR
that cover each right and write
the article number(s) on the list.

d. Ask a spokesperson from each
group to summarize the group's
selections.

5. Choose one or two stories from
each group's poster, and ask the
group to explain its analysis of the
story in terms of the UDHR:

+ What specific rights were
involved in several storics?

» What articles of the UDHR were
involved?

» Were more stories concerned
with political and civil rights or
social, economic. and cultural
rights? Why do you think one
kind of right appeared more
often?
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See the article on page 6
for background information.

Goiig Further

1. Keep Searching—I1.eave the posters
hanging for an extended time, dur-
ing which participants continue to
add clippings. Reassess the posters
and the concluding discussion.

2. Compare Media Coverage—Ask
participants to compare coverage of
the same human rights stories in
different newspapers and/or differ-
ent media {e.g., radio, magazines,
TV). What differences can they
observe in the importance given to
the story? In emphasis of features
of the story? Are there different
versions of a single event? Did any
version of the storv explicitly men-
tion human rights?

3. Survey Television Coverage—Ask
participants to watch a news pro-
gram on TV and write down the
topics covered, the rights invoived,
and the amount of time given to
each human rights topic.

Source: Adapted and reprinted from
Human Rights Here and Now: Cele-
brating the Universal Declaration of
Human Rights. ed. Nancy Flowers
(Chicago: Amnesry Internasional’s
Human Rights Educators’ Nenwork,
1998) pp. 52-53, by permission of the
publisher.
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A New Planet

Edward L. 0'Brien
Objectives

As a result of this lesson, students will

« Develop a list of basic rights

« Compare their list of rights to the
Universal Declaration of Human
Rights (UDHR)

* Distinguish civil
human rights

* Identify rights that they consider
most important

rights from

Target Group: Middle and secondary
schools

Time: [-2 class periods

Materials: chart paper. marking pens.
copies of the UDHR (sce page 53)

Procedures

Part A: Human Rights for 2 New

Planet

1. Read the following scenario:
A small new planet has been dis-
covered that has cverything nezged
to sustain human life. No one has
cver lived there, There are no laws,
no rules, and no history. You will
all be settlers there and in prepara-
tion your group has been appointed
to draw up the bill of rights for this
all-new planet. You do not know
what position you will have in this
country.

Source: Adapted and reprinted from
Human Rights Here and Now: Cele-
brating the Universal Declaration of
Human Rights, ed. Nancy Flowers
(Chicago: Amnesiv International's
Human Rights Educators’ Network.
1998) pp. 49-51. by permission of 1he
publisher.

éaching Strategy

2. Instruct participants, working in
small groups. to do the following:
a. Give this new planet a name.

b. Decide on 10 rights that the
whole group can agree upon and
list them on the blackboard or
chart paper.

3. Each group presents its list to the
class. Make a “‘master list” that
includes all the rights the groups
meuntion, combining similar rights.

4. When all the groups have reported

their lists, examine the master list:

¢ Do some of the rights overlap?

Can they be combined?

« Is any nght listed on only one
list7 Should it be included or
eliminated?

Discuss these questions:

« Did your ideas abcut which
rights were most important
change during the activity?

« How would life be on this plan-
et if some of these rights were
excluded?

*  Are there any rights you would
stili like to add to the final list?

» Why is making a list like this
usefuf?

Part B: Linking Rights to the

{UDHR

1. When the master list is complete,
have participaats return to their
small groups and try to match the
rights listed with articles of the
UDHR. Some rights may include
several articles. Others may not be
in the UDHR at all.

2. As a group finishes its comparison.
ask a representative to write down
the numbers of the articles identi-
fied next to the right on the master
list.

n
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3. Review each right on the list.

* Ags participants identify a right
with a particular UDHR article,
ask that they read the article or
its simplified version aloud.

* Resolve any contradictions
about which right matches
which article.

4. Discuss these questions:

* Were some of the rights on the
list not included in the UDHR?
How can you explain this
omission?

»  Were some rights in the UDHR
not included on the group’s list?
How can you explain this
omission?

Going Further

1. Personal Preferences—Ask partic-
ipants to mark on the list the three
rights that mean the most to them
personally. Ask someone to tally
the marks. When the group contisn-
ues, remind participants about the
interdependency and indivisibility
of rights. Discuss: Wny do you
think certain rights received so
inany marks from this group? Are
there special circumstances in this
community or country that make
some rights more important than
others?

2. Categories of Rights—Explair the
distinction between civil/po tical
rights and social/economic/c tiugal
rights. Ask participants to -leter-
mine which rights on their list are
civil and political and which are
social, economic, and cultural. Did
any one kind of right predominate?
Why?
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‘aching Strategy

Rights, Teens, and Society

Jilius Menacker

Update on Law

Background

The theory supporting distinctions
between the rights of minors and the
rights of adults is that adults are capa-
ble of making independent decisions
and minors arc not capable of living
independently without the guidance
and protection of adults and, therefore,
must be subject to the control and
supervision of adults. Everyone would
agree that this makes sense regarding
very young children, However, this
distinction can be controversial when
applied to teen-agers. For example,
before the Twenty-sixth Amendment
to the U.S. Constitution was passed in
1971, the legal voting age was 21, but
the amendment lowered the voting age
to 18. That legislation was passed in
recognition of the changing conditions
of modern American society. Condi-
tions continue to change. Therefore.
are there additional modifications that
should now be made in regard to the
rights of teen-agers? For example.
should teen-agers be liable for status
offenses merely because of their age?
If so. which status offenses should
apply to teen-agers, and which should
not?

Objectives

As a result of this lesson, students will

+ Better understand the legal relation-
ships between minors and adults
and reasons for these relationships

Julius Menacker is professor emeri-
tus in the College of Education at the
University of Hlinois at Chicago.

VOL.

T
ra
z
o
[

* Identify the most positive and neg-
ative features of current law gov-
erning the status of minors and the
relationship of adults to children

+ Express opinions about how the sta-
tus of childhood can be improved

* Express opinions about how teen-
age children should act in their own
best interests

Target Group: Secondary

Time Needed: 2-3 class periods
Materials Needed: Student Handouts
land 2

Procedures
1. Distribute Handouts 1 and 2 to stu-
dents. After they have read the
handouts, ask them to review the
list of issues on Handout | and to
discuss whether to add issues to the
list or delete issues that they believe
should not te on it. A majority vote
of class members is needed to add
or delete an issue,
Have students examine the court
cases listed on Handout 2. Discuss
whether each case broadens or
restricts studeut rights. More details
about each one are available at
http:1 Isupct.law.cornell.edu/supct.
3, Distribute copies of the article
“Children’s Human Rights.”
Encourage students to consider
how the information about chil-
dren’s rights in the article applies to
the issues on Handout [ and the
court cases on Handout 2.

13
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-Relared Education. 22.3, 1999, pp. 47-49. © 1999 American Bar Association.

See the article on page 22 and
the case study on page 33 for
background information.

4. Divide the class into groups of
about five to seven students. Assign
each group two or three of the
issues for the purpose of recom-
mending appropriate laws affecting
the rights and responsibilities of
teen-agers, including penalties for
violations of laws and regulations.
Student recommendations must be
supported by a rationale that con-
siders both student rights and
responsibilities as well as the dif-
ferences between adult and teen-
age roles.
Each group should appoint a
spokesperson to present its recom-
mendations to the class. together
with the supporting rationale. After
each presentation. class members
should be given the opportunity to
ask questions and express opinions
about the recommendations.

6. After all recommendations have
been made. all class members
should vote to indicate their
approval or rejection of each rec-
ommended change in law and/or
regulation.

7. After tallying results on the chalk-
board. discuss how the results
reflect student attitudes regarding
the balance between teen-age rights
and teen-age protections.

W
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Student Handout 1

[ssue- Affecting Teen-agers in the 1990s

Teen-age pregnancies

Teen crime and violence

Teen drug, alcohol, and tobacco abuse

Schoo! truaiits/dropouts and compulsory educat.on law

Earlier maturity than in previous generations

Increased pareantal divorce rates

Greater access to information, especially through the Internet

Increased school security and student searches (metal detectors, urinalysis of athletes, etc.)
Restrictions on student free expression (school newspapers,_dress codes, etc.)
Policies concerning student suspension and expulsion

School policies for informing parents about student sexual questions/activities

School policy regarding sexual harassment (of students by teachers, of students
by other students)

Drivers' licenses and restrictions for teen-agers
Costly automobile insurance rates for teen-agers

Other issues (list below)
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Stud: 5 "andout 2

A Sample of Court Cases Affecting Teen-age Rights and Protections

Heney v. Heney, 4 Wn. 20 445, 459, 165 P 2d
684 (1946). limited parental power to protect
children from abuse or neglect becuuse of the
statz’s interest in enabling minors to grow up to
be “worthy and useful citizens.™

In Re Gault, 387 U.S. 1 (1967), was a case con-
sidering the rights of minors in a juvenile delin-
quency proceeding. The court strengthened the
rights of minors by holding that they must be
accorded besic rights of due process in delin-
quency proceedings.

Tinker v. Des Moines Independent Community
School Districi, 393 U.S. 503 (1969), established
that minor students possessed free expression
rights in the school, provided that such expres-
sion did not cause a disruption of the school
program.

Goss v. Lopez, 419 US. 565 (1975). required
school officials to provide students with due
process {at the very least, some kind of notice
and hlicaring) before they could be suspendad or
cxpelied. As the severity of the intended penalt;
increases. so must the amount of due process
protection.

New Jersev v, T.L.O., 469 U.S. 325 (1985), freed
school officials from the need to obtain a warrant
for scarching a student when they had a reason to
belicve that the student possessed iilegal marteri-
als; it also freed ihem from the probable cause
requirement.

Bethel School District v Fraser, 478 U.s. 675
(1286), held that school authorities may punish a
student who made a speech with “graphic sexual
metaphor™ before a student audience.

Hazehvood v Kuhlmeier, 484 U.S. 260 (1988).
held that «+ el antworities may censor student
articles in a school newspaper when they violat-
ed the educational principles taught in the

school’s journalism class and when the reader
may assume that the school approved what the
students wrote.

Shaney v. Winnebago County Dept. of Social
Services, 489 U.S. 189 (1989), held that a public
social service agency'’s failure to protect a child
from parental abuse did not violate the due
process rights of the injured child.

Franklin v. Gwinnert County Schools, 503 U.S.
60 (1992), held that a student was entitled to sue
for damages under Title IX because she was sex-
ually abused by a teacher. School cfficials had
advised the student not to press charges, and the
teacher had resigned.

Vernonia Schoo! District 475 v. Acton, 515 U.S.
646 (1995), held that public schools may require
students engaged in interscholastic athletic pro-
grams to submit to random urinalysis testing for
drug abuse.

State of Washingtor v. CPC Fairfax Hospital,
No. 634389-4 june 26, 1996, held that the invol-
untary incarceration of [3-year-old and older
minors in mental health facilities. without judi-
cial oversight. is not permitted.

Gebser v. Lago Vista Independent School Dis-
trict. 118 S.Ct 1989 (1998). held that damages
under Title IX could not be allowed for a
teacher’s sexuai harassment of a siudent unless a
supervisor of the teacher knew of the inappropri-
ate behavior.

Davis v. Monroe Cornty is scheduled to be heard
by the U.S. Supreme Court this session. The 11th
Circuit Court of Appeals ruled that a school can
be held liable for the actions of a student who
sexually harassed another student if the school
had adequate knowledge and failed to take
appropriate action.
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1 aching Stirategy

Using the Human Rights Poster

Update on Law-Related Education, 22.1, 1999, pp. 50-51. © 1999 American Bar Association.

Background

The Universal Derlaration of Human
Rights (UDHR) proclaiined by the
United Nations in December 1948 rec-
ognizes basic economic, social, politi-
cal, civil, and cultvral rights. The pre-
amble of the declaration siates that the
rights identified are inherent rights. or
rights belonging to all humans simply
because they are human. The preamble
also states that for the rights to be real-
ized all states must understand them as
basic rights.

Objectives

As aresult of this lesson, students will

o Acknowledge that all people have
basic nghts

* Identify the purpose of the Univer-
sal Declaration of Human Rights

* Analyze examples of human rights
situations

« Relate actions to the articles of the
UDHR

Target Groun: Middle and secondary
schools

Time: 1-2 class periuds

Materials Needed: Student Handouts
1-3. which include the UDHR (e
page 53)

Procedures

1. Display the poster and ask a volun-
teer to read the copy. Discuss the
relationship of the poster illustra
tion to the copy. The poster depicts
men and women of differeus back-
grounds and the copy indicate that
human rights apply to all people. If

necessary, help students understand
that all people regardless of race,
ethnic origin, or gender have basic
innate human rights, for example.
equality and freedom. Point out that
the poster provides visual rein-
forcement of the second article of
the Declaration of Human Rights,
which states that everyone is enti-
tled to all the rights and freedoms
... without distinction of any kind,
such as race, color, sex, language,
religion, political or other opinion,
national or social origin, property,
birth or other status.

. Discuss the meatings of the terms

on the poster, such as equality and
freedom. Emphasize that equality
refers to the dignity and rights of all
humans, and freedom relates to the
ability to exercise these rights with-
out arbitrary interference.

. On the chalkboard, draw a two-

column chart. labeling one column
Equality and Freedom and the
other column Examples. Ask stu-
dents to identify the rights and free-
doms individuals have as humans.
List those in the column labeled
Equalirv and Freedom. Then have
students list examples of each right
or freedom listed. Place examples
in the second column.

. Divide the class into small groups

and distribute a copy of Handout |
to cach group. Ask group members
to choose o situation described on
the handout, research background
information about the situation, and
analyze the situation as a human
rights issue. They may wish to refer
to the chart on the chalkboard dur-
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See the abbreviated list of
Universal Human Rights on
page 53 and the article on page 6
for background information.

ing their discussion. Do the situa-
tions provide examples of viola-
tions of human rights? If so, what
rights are violated? Are the situa-
tions examples of ways in which
human rights are respected?
Distribute Handouts 2 and 3 to the
groups. Have them use Handout 2°s
questions to help them focus on the
issue of human rights in the United
States. How are human rights
viewed in the United States?

Have each group prepare a five-
minute summary of the group dis-
cussion and appoint a member o
present the summary to the clasz,
After all summaries have been pre-
sented. the presenters will sit on a
panel to field questions. The pre-
senters may elicit the help of other
group members in answering ques-
tions if necessary.

. Wrap up the session by emphasiz-

ina human richic ac hacir richre

“Human rights is the vight
lo speak, write, and assemble
freely, and ihe right to stage
a decnonstration. It is the right of

every citizen 1o use this right

onywhere, any time, withc:t
fearing suppression.”
Government employee,
Adais Ababa, Ethicpia




Student Handout 1

Human Rights Scenarios

Read each scenario. Research background information about each case and decide what
human rights issues are involved. Determine which right or rights are involved and whether
the case depicts a human rights violation or affirmation.

1. 1In 1991, Daw Aung San Suu Kyi won the Nobel Peace Prize in recognition of her peace-
ful protests against the repressive regime in her homeland Burma. At the time, Suu Kyi
was under house arrest for her protests and she remained under arrest for many years.

2. Mother Teresa was a Roman Catholic nun who founded an order of religious women. She
and her sisters began their work in Calcutta, India. There they took the sick and dying
from the streets and fed and cared for them. She became known as the saint of the gut-
ters for her work among the poorest people of Calcutta.

3. In April 1995, a federal building in Oklahoma City was bombed in an antigovernment
plot. One hundred sixty-eight people lost their lives and many others were injured. The
government compiled evidence against 4 former soldier Timothy McVeigh and his friend
Terry Nichols. Both were tried and convicted of the bombing.

4. In 1995, 168 mullion children under five years old were underweight. Death rates for
underweight children are five times greater than for children of normal weight. Malnu-
trition is a factor in about half of the deaths among children under five years cld.

5. After the Taliban led by Isiamic students gained control of most of Afghanistan in 1996,
the leaders of the Taliban began imposing strict observance of Islamic religious laws.
Women in the country were forbidden to work outside the home and were required to
wear ciothing that covered them from head to tce.

18]
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Student Handout 2

Humian Rights Vielations?

Many countries have more serious human rights violations than the United States. This may be cne rea-
son why manv people in the United States tend to use the term human rights only when referring to vio-
lations happening in other countries. However, human rights do apply to all people in all countries, includ-
ing the United Staes. The following activity provides an opportunity for students tc look at an aspect of
human rights in the United States,

Are these human rights violatiens?

a. Assume the following take place in the United States. Decide if each is a human rights violation. If it
is. identify the article of the Universal Declaration of Human Rights at issue. Use Handout 3 to identify
the articles.

1. Before class starts, the teacher says, “You can't pray in school.”

2. A child in the family goes to sleep hungry because the parents have no money to buy food.

3. A student receives a pocr educaticn in her high school and is rejected for every job she applies for.
4. A burglar breaks into a house at night and steals a television.

5. A man drives his car too fast and crashes into a guardrail.
6

. A Spanish-speaking student speaks Spanish tc another student. The principal tells the students that
only English may be spoken in the school.

7. A woman is ill and is turned away from a hospital because she doesn’t have health insurance or the
money to pay her medical biil.

8. A homeless man asks for money from people walking on the street, but people de not give him any
money.

9. A boy attends a public schoo! that does not have enough books for all the students.
10. A newspaper is not allowed to publish the method of making a bomb.

i1. An African-American police officer arrests a white man, who physically resists arrest and yells racist
words at him. The police officer handcuffs and hits the man three times with his police baton.

% b. Did you find two or more human rights in conflict in any of the above examples? What should be done
5 when this occurs?

¢. In which of the examples are there laws in the United States ts protect the human right involved? In
which are there no such laws? Should there always be a law to protect a human right?

Source: O'Brien, Edward L., Eleanor Greene, and David McQuoid-Mason. Human Rights for All: Edu-
cation Toward a Rights Culture. Eagan, Minn.: West Publishing, 1996. (For a copy cali 1-800-824-5179.) J
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Student Handout 3
UNIVERSAL DECLARATION OF HUMAN RIGHTS (ABBREVIATED)

Mow. therefore, the General Assembly proclaims this Universal Declaration of Human Rights as a com-
mon standard of achievement for all peoples and all nations, to the end that every individual and every
organ of society, keeping this Declaration constantly in mind. shall strive by teaching and education to pro-
mote respect for these rights and freedoms:

Article 1 Right to Equality
Article2  Freedom from Discrimination
Article 3 Right to Life, Liberty, Personal Security
Article 4 Freedom from Slavery
Article 5 Freedom from Torture, Degrading Treatment
Article 6  Right to Recognition as a Person before the Law
Article 7 Right to Equality Before the Law
Article 8  Right to Remedy by Competent Tribunal
Article 9 Freedom from Arbitrary Arrest, Exile
Article 10 Right to Fair Public Hearing
Article 11 Right to be Considered Innocent Until Proven Guilty
Article 12 Freedom from Interference with Privacy, Family, Home, and Correspondence
Article 13 Right to Free Movement in and out of the Country
Article 14  Right to Asylum in Other Countries from Persecution
Article I5  Right to a Nationality and Freedom to Change It
Article 16  Right to Marriage and Family
Article 17  Right to Own Property
Article 18  Freedom of Belief and Religion
Article 19 Freedom of Cpinion and Information
Article 20 Right of Peaceful Assembly and Association
Article 21 Right to Participate in Government and in Free Electiuns
Article 22 Righi to Social Security
Article 23 Right to Desirable Work and to Join Trade Unions
Article 24 Right to Rest and Leisure
Article 25  Right to Adequate Living Standard
Article 26 Right to Education
Article 27 Right to Participate in the Cultural Life of Community
Article 28  Right to Social Order Assuring Human Rights
Article 29  Community Duties Essential to Free and Full Development
Article 30 Freedom from State or Personal Interference in the Above Rights

Source: O'Brien, Edward L., Eleanor Greene, and David McQuoid-Mason. Human Rights for All: Edu-
cation Toward a Rights Culture, Eagan, Minn.: West Publishing, 1996. (For a copy call 1-800-824-5179.)
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s
fTudent Forumne

Should Health Care Be Considered a Human Right?

Update on Law-Related Education, 22.3, 1999, pp. 54-58. © 1999 American Bar Association.

? & Mote to Teachers: The forum provides your students with an oppor-
‘ tunity to learn more about human rights through role-play. Students will
debate the issue of whether Americans should have an absolute right to
adequate heath care. They are responsible for the forum. Your role is (o

provide copies of materials and serve as a consultant. You may find the

Civil Liberties Union or the American Association for the Advancement

i
" for example.
i

{

Internet useful in securing the necessary information—from the Arnerican i

of Science (AAAS) Directory of Human Rights Resources on the Internet,

To the Student

This forum gives you an opportuunity
to take responsibility for your own
leaming. The activity wili help you
explore other people’s views and
develop your own. You are being
asked to evaluate the pros and cons of
a health-care issue.

Background

Universal health care is, to say the
least, a controversial subject. Some
oppose it as cradle-to-the-grave
socialism that does not work. Others
contend that there is a “human right”
to health that ought to be guaranteed
by governments. In the United States,
insurance programs provide health-
care coverage. Government programs
include Medicare, for the elderly, and
Medicaid, for peor families and indi-
viduals with disabilities. In the private
sector, tany employers offer some
form of lLealth insurance in their bene-
fit packages. Yet, roughly 42 million
Americans do not have health-care
insurance coverage. The question is.
Does socicty owe these people the

price of health? Should taxpayers be
liable for more than emergency treat-
ment at a local hospital? Consider the
case of health maintenance organiza-
tions (HMQs), which were at first
regarded as an inexpensive alternative
to conventional medical insurance
plans. HMOs have been widely criti-
cized for denying needed care. The
controversy boils down to who pays
how much for what to whom for nec-
essary medical procedures.

tlow to Conduct the Forum

1. The class divides into groups, one
for and one against taxpayer-
supported health care for all
Americans.

2. The groups each select three stu-
dents to serve on a panel to present
group opinions on the subject.

3. All students complete a student
forum ballot and submit it the
panel.

4. Students identify community mem-
bers to invite to participate in the
debate as speakers or as inter-
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viewees, Doctors, nurses, or other
hospital workers or caregivers;
insurance company representa-
tives; congressional representa-
tives; or relatives who have been
recently hospitalized would be can-
didates for input.

. Panel members select a moderator

and a clerk, and they decide
whether to role-play the sample
roles or create their own roles.

The clerk, together with the panel,
schedules the presentations of the
characters and guest speakers. He
or she also keeps minutes of the
meeting.

“The wmoderator opens the forum

with a statement explaining the
topic of discussion. The moderator
is responsible for ensuring that the
speakers have equal time to present
their positions (five minutes each)
and maintaining order if necessary.

. The panel ther: makes its presenta-

tion. Each character gives his ar her
statement and may answer ques-
tions from any other students if
time permits. Panelists should
answer consistently with the roles
they are playing.

. All students should once again

complete a ferum ballot. Panel
members should then review and
summarize ballot results ar 1 report
the prevailing apinion to the class
{making note of whether the major-
ity cpinion has chonged since the
initial balloi was taken).
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Introduction

Roles The following roles are for
individuals who have agreed to dis-
cuss their views and positions in a
panel discussicn. They represent the
interests of various individuals who
are involved it debate about universal
health care. Stndents playing the roles
should have five minutes to present
their positions and to answer questions
from the audience. When questioned
by the audience, students shouid
answer in 2 manner consistent wiik
their roles. Students in the audience
may play the roles of reporters cover-
ing the discussion and community
residents.

Moderator Good evening. We are
here this evening to discuss the role of
government as a guarantor of last
resort of health care for al' Americans,
Three panelists are in favor of treating
health care as a basic human right.
Tharee are opposed to this concept,
Each panel member will have five
minutes to present his or her opinioa
and answer questions. Additional time
for questions may be allotted after the
presentations arc completed. The pan-
elists will alternate between pro-and-
con viewpoints when making their
speeches.

Role 1: Ted Connelly Geod after-
noen. I'm Ted Connelly, ene of your
United States senators. Interestingly
enough, we just passed the 50th
anniversary of the Universal Declara-
tion of Hurnan Kights, and it is fitting
to reflect upon the nation's progiess
toward ensuring that health care is
treated as a basic hunian right. Article
25 of that Declaration states that every
persun has a right to medical care. an
ideal reaffirmed in Article 12 of the
International Cavenant on Economic,
Social, and Cultural Rights. Unfoitu-
nately, despite these statements, the
guarantee of health care as a basic
human right for all our citizens
remains elusive,

In a period of unprecedented pros-
perity in the United States. miltions of
citizens work in minimum-wage jobs
and are unable to meet the medical
needs of their families. Tragically,
health insurance and care are luxuries
many of these straggling families can-
not afford.

Most Americans agree that good
health is an essential part of the Amer-
ican dream. Thz pursuit of other geals
depends on good health and access to
good health care! People suffering
from ill health cannot work, so they
cannot earn money. In addition, those
with poor health often do not have the
stamina needed to improve themselves
through education.

Children suffer because their par-
ents cannot afford decent care. Fami-
lies face financial disaster because of
the high cost of serious illness. Every
such case in our affluent society
mocks the right to life, liberty, and the
pursuit of happiness—this nation's
primary objectives.

Disease and injury deprive too
many Americans of the opportunity to
enjoy fundamental rights. Good health
care ought to be a basic right for ail
Americans, and it is unconscionable
for any person-—paren: or child—to
receive preferential or inferior care
based on the ability to pay. We need
universal health care, so that all Amer-
icans will have equal access to quality
health care.

Role 2: Richard Hansen Hi. I'm
Rick Hanson, your former governor
and now a university professor. I have
a little story that gets to the point of
this issue. Late in the 13th century,
Martin of Tours was riding his horse,
alone and colJ, toward a walled city.
Just outside .at city. he came across a
cold and starving beggar. In an act of
charity, he gave half of his cloak and
half his dinner to the beggar. His
unselfish act was clearly the moral and
ethical thing to do and has served as an
example of unassuming charity for

centurtes. Yet this question arises:
What if instead of one cold and starv-
ing beggar. he had encountered 50, 60,
or 100? What would the ethical choice
be then? There is no way to choose
one from the many.

It is my oelief that this parable
applies to tne dilemma that the world
now faces in terms of health care. All
of the world’s nations face the dual
challenge of expanding basic health
care to the medically indigent and set-
ting limits on what benefits taxpayers
are to subsidize. Setting limits is the
more difficult challenge because of the
erdless cures and treatments that tech-
nologically advanced societies can
now provide. Remember, too, that
aine-tenths of hospital costs and two-
thirds of physicians’ fees in the United
Staics are paid by insurers, either pub-
lic (govermmment) or private. In either
case, insurers have to set priorities on
how to maximize health status within
the scope of their limited budgets.
Which benetits should be paid for, and
which shouldn’t? Every year there are
different answers as advances in tech-
nology and science increase our
optons.

In the past 30 years in the United
States, spending on health care has
increased from 4 percent of gross
domestic product (GDP)—a measure
of the total annual worth of the goods
and services that a nation provides—to
14 percent of GDP. This represents a
growih rate two and one-half tirnes the
rate of inflation. Our naticnal health
bill is now over 31 trillion a year. So
on the basis of both percentage and
dollar figures, we commit more o the
health sector than any other country in
the world does.

To quote from a health economist
paraphrasing Wiaston Churchill, “a
nation can provide all of the people
with some of the care that might do
therm some good: it can provide some
of the people with all of the care that
might do them some good; but it can-
nat provide all of its people with all of
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the care that might do them some
good.”

Rele 3: Sandra Chao Hello, every-
one. I'm Sandra Chao, a government
eccnomist who has had some impact
on President Clinton’s plan to revamp
health care. While it is true that the
United States spends more per capita
(per person) than any other industrial
nation for health care, we do not nec-
essarily receive better service. Nearly
every other developed nation ensures
good health care to all of its people at
an affordable price yet spends a small-
er portion of its gross domestic prod-
uct on medical care than the United
States.

Why is this? Too often, individual
doctors are no longer in control of the
health-care systein. Instead, health
maintenance organizations and man-
aged care plans determine care. and
the system is focused more on profits
than on healing the sick or maintaining
the nation’s physical health.

Even though we are a nation that
places a high value on health care, we
have done very little to ensure that
quality care is available to everyone at
an affordable price. Inner-city and
rural areas have difficulty retaining
doctors and maintaining hospitals, and
complicated insurance policies con-
fuse and trap patents in gaps, limita-
tions, and exclusions, Some of these
policies offer benefits so inadeq ate
that serious injury or illness can result
in financial ruin to persons who
thought they were fully insured.

[ think that all Americans should
contribute. according to their ability to
pay, to a national fund that would
cover the cost of preventing and treat-
ing injury and iliness. Everyone
should be eligible to receive the same
comprehensive  benefits. No one
would lack coverage. Abave all. no
one would be excluded simply on the
basis of the cost of any given
procedure.

Role 4: Frances Novak Good after-
noon, my name is Frances Novak, and
I have been fighting to bring medical
treatment to the indigent since before I
graduated from law school. But I have
never considered heath care to be a
“right” or a “*human right.” Rights are
defined and interpreted by the judicial
system, the courts. A “right” trumps
all other categories of social spending,
and it is imperative that we do not
dilute or diminish the meaning of
important words—-such as rights—
through overuse.

A just society has many ‘‘needs”
that cannot and should not be consid-
ered “rights.” “Rights” are ultimate
values that a society must protect at all
costs. Rights in the United States are
delineated in the Constitution and its
amendments, and it is problematic to
consider health care as a “right.” If

“health care is considered a right today,

what will be considered a right tomor-
row? We can easily dilute the meaning
of the word rights by idealistically
claiming that all good things are
“rights.”

Rights are an ineffective way of
determining who or what is covered
by public policy. which is in reality a
world of choices. priorities, and trade-
offs. A government must weigh total
social need and cannot allow one
social good to override others. How,

for example, could our government—
which is subject to voter revellion on
tax issucs—provide liver "t heart
transplants for everyone without the
resources to do so? Recognizing a uni-
versal right to health care could bank-
rupt the national economy.

Role 5: Ty Bonnor Hello, i'm Ty
Bonnor, a political science professor
at the local college. We have made
some progress in the health-care area
in receat years. In 1996, Congress
passed the Health Insurance Portabili-
ty and Accountability Act, which
helps people keep their insurance
when they change or lose their jobs. It
also helps job-hoppers avoid being
subjected to exclusions for pre-
existing conditions in their insurance
coverage. In 1997, Congress created a
new children’s health insurance pro-
gram that could invest as much as $24
billion to extend health insurance to
more children of low-income families
over the next five years. Bills were
also introduced, but died, in the last
Congress that would have expanded
medical coverage for reiirees and
uninsured Americans between the
ages of 55 and 64—unti] they qualify
for Medicare.

Unfortunately, some in Congress
are now pursuing regressive alterna-
tives that would eacourage individual
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health accounts at the expensive of
employer-based coverage. This would
further undermine the deteriorating
system that we already have. At pre-
sent, too many families are forced to
gamble with their financial future and
health because insurance is out of
reach. They cannot obtain good care
because their incomes are too low to
buy insurance but too high to qualify
for government programs. Often. these
people live in areas where little or no
care is even available.

We, the people, have the knowl-
edge, wealth, and ability to ensure that
all Americans receive the health care
they need at an affordable price. Wha
we lack is the will to provide the care.
[ am convinced that, if the public

insists on reform, Congress will pro-
vide it. Make it clear to your represen-
tatives that you stronglv favor health
care as a human right.

Role 6: Cecilia Mendez Hi, my name
is Cecilia Mendez. I am a doctor of
medicine and philosophy. Let me
begin by observing that a decent and
just society is a structure supported by
rnany important pillars. Health care is
one of these pillars as are education.
justice, defense, transportation, and a
livable environment—io name a few.
The concept of rights has been usefui
in expanding freedom and justice. Yet
[ an. increasingly skepticai that human
rights 1s an appropriate tool for the dis-
tribution of social gocd by govern-

ments. Une may declare that "“human
rights” include not only freedom but
also health care. housing, livable
wages, and clean air. Beyond being
laudable goals. these objectives sim-
ply are not universally achievable in a
world where governmental budgets
require balancing acts. .

People have a right to worship, but
government cannot build them church-
es. Individuals have a right to free
speech, but the government cannot
provide them access to media. It is the
government's role to recognize rights
and to avoid infringing on them. Our
social policy must take great ca:: to
avoid turning goals into rights and
rights into entitlements.

items.

Find Law Day Success @
http://www.abanet.org/publiced/lawday/99/Idstere. html

The ABA Division for Public Education’s web site will intro-
duce you to many publications and products that will heip
ensure the success of your Law Day celebration this year,

We recommend you order as early as possible before May
i, Law Day, especially since quantities are limited on some

When you order early, you get great discounts too. Plus,

this year, the first 100 persons to order will get a free gift!

Orders are guaranteed for Law Day delivery if received by
April 11, 1999. After April 1. timely delivery is guaranteed
only with overnight or 2-day delive-y.

For additional assistance, and to receive a free copy of the
l.aw Day Planning Guide. contact the ABA Division for Pub-
lic Education at 312/988-5735.

187

Human Bivh(v/UPDATE ON LAW.EELATED FDUCATION 5§57

2 e L IR W S S S A
ol P A e i g s o e et Bt e s st




Forum Ballot
Should Health Care Be Considered a Human Right?

Circle the choice that best answers how you fee! about the issue
of health care as a human right.

1.

BN

10,

11,

2.

13.

14.

15,

Write a short answer. Is good health a human right and should governments ensure this right

Taxpayer-subsidized Medicare an- Medicaid are sufficient to fulfill
the medical care requirements of the truly needy.

Employers should commit more resources to health programs.
Doctors’ fees ought to be regulated.

State and local governments should build more nonprofit hospitals.
The United States needs socialized medicine, under which every
citizen, no matter how rich or poor. is treated equally.

Health-care organizations should be monitored so that profit consid-
erations do not cause the withholding of expensive treatment.

The transition from care overseen by doctors to managed care needs
10 be evaluated.

Health maintenance organizations that refuse needed life-sustaining
care to patient-clients should be fined for the amount of the avoided
costs, and the patient should be awarded the damages.

If there were more doctors, there would be more competition, and
the price of health care vrould go down.

Americans have no inalienable right to health care at taxpayers’
expense.

Given the medical breakthroughs of the past decade, paying $1
trillion a year for medical costs seems a bit much.

If we could cure more people of their illnesses, they could become
more productive members of society, pay more taxes, and
essentially cover the cost of the cure.

If we put people in hospitals at little or no cost to themselves, we
would create an entirely new welfare system that wouv!d permit
“patients” to have free room and board for is long as they wanted.
If there had to be a choice between allucating money for health care
and education, more should go to nealth care.

Health-care reform may be needed, but the proposed right to med-
ical care is not as important as the right to free speech, the press. or
religion.

by guarantecing health care?
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Human Ri-~hts Educational Resources

Nancy Flowers

Update on Law-Related Education, 22.3, 1999, pp. 59-60. © 1999 American Bar Association.

ORGANIZATIONS

Amnesty International Educators’ Network

53 W. Jackson Street, Room [162
Chicago, 1L 60604

Fax: (312) 427-2589
aiusa-hred @ amnesty-usa.org

Center for Human Rights Education
P.O. Box 311020

Atlanta, GA 31131-1020

T :1: (404) 344-9629

Fax: (404) 346-7517
CHRE@aol.com

Cultural Survival

96 Mt. Auburn Street
Cambridge, MA 02138
Tel: (617) 441-5408
Fax: (617) 441-5417
csine@cs.org

Franklin and Eleanor Roosevelt Institute
801 Second Avenue, 2nd Floor

New York, NY 10017-4706

Tel: (212)907-1343

Fax: (212) 682-9185

udhr50 @unausa.org

Partners in Human Rights Education and
Human Rights USA Resource Center
310 4th Avenue South, Suite 1000
Minneapolis, MN 55415-1012

Toll Free: (888) HREDUCS

Tel: (612) 341-3302

Fax: (612) 341-2971

www @hrusa.org

humanrts@tc.umn.edu

People’s Decade for Humar: Rights Education

526 West 111th Strect. Suite 4E
New York, NY 10025

Tel: (212) 749-3156

Fax: (212) 666-6325
pdhre@ige.org

VOL. 22 NO.

Street Law, Inc.

918 16th Street NW, Suite 602
Washington, DC 20006-2902
Tel: (202) 293-9988
Fax:(202) 293-008%
hrusa@tc.umn.edu

EBUCATIONAL RESOURCES

Amnesty Internationai Animated UDHR video—A live-
ly 25-minute film for all ages with artists from different
countries illustrating the 30 articles of the UDHR. $25 from
Amnesty International USA Publications Department,
(212) 807-8400, or any Amnesty regional office.

Amnesty International Interactive CD-ROM-—Contains
a wealth of human rights information, including focus on
specific country and contemporary issues, documents, his-
tory, biographies, and interviews with activists. Offers a
rich diversity of cultural styles in art, music, and animation.
(For grades 7-12) $10 from Amnesty International USA
Publications Department, (212) 807-8400, or any Amnesty
regional office.

Amnesty International Human Rights Education
Resource Notebooks—Collections of classroom activities
for grades K-12 on 12 specific topics, including the
UDHR.,. children’s rights, women's rights. gay and lesbian
rights, and the death penalty. $5 each plus shipping and
handling from the HRUSA Resource Center.

The Curriculum Resource Program of Cultural Sur.
vival—Offers materials for grades 7-adult on the rights of
ethnic minorities and indigenous peoples, including videos,
study guides, and a quarterly magazine available from Cul-
tural Survival.

Human £ +hts for All—A comprehensive, highly readable
text for grades 7-12 that addresses principal human rights
issues, with discussion questions and activities. Student
Edition. $23.50; Teacher’'s Edition. $26. available from
Street Law, Inc.
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Human Rights Here and Now—Wiitten to mark the 50th
anniversary of the UDHR, this curriculum for grades K-12
provides an introduction to human rights along with more
than 20 classroom and community service activities. A set
of 200 is available for $50 from the HRUSA Resource Cen-
ter; individual copies are free of charge with a $5 shipping
and handling fee.

The HRUSA Resource Kit—A complete collection of the
best human rights educational materials available, includ-
ing an animated video. interactive CD-ROM., posters. cal-
endar, resource books, and bibliographies. These items can
also be ordered separately. $50. plus $5-310 shipping and
handling, depending on location, from the HRUSA
Resource Center.

HDHR Passbooks—Passport-sized booklet containing the
text of the UDHR. Up to 200 available free of charge, with

a shipping and handling fee of $5-%7, depending on loca-
tion, from the HRUSA Resource Center; iarger quantities
available at $.20 each.

WEB SITES

The Franklin and Eleanor Roosevelt Institute at
www.audhrS0.0org is coordinating a celebration of the
UDHR 50th anniversary.

Human Rights USA at www.hrusa.org offers an a rich
resource for human rights history, issues, documents, and
projects, as well as a calendar of nationwide human rights
education events and useful links to other sites,

People’s Decade for Human Rights Education at
www.pdphre.org provides useful resources, especially
concerning women’s human rights and social and econom-
ic justice.

More Resources...
Publications

Bunch, Charlotte. “Women's Rights as Human Rights:
Toward a Re-vision of Human Rights."” Human Rights
Quarterly (1990) 12: 486-98.

Cobbah, Josiah A. M. “African Values and the Human
Rights Debate: An African Perspective.” Human
Rights Quarterly (1987) 9: 309-31,

Cranston. Maurice. “Are There Any Human Rights?”
Daedalus (1983) 112: 1-17.

Facts Abour Children and the Law. ABA Division for
Media Relations and Public Affairs. Chicago: Ameri-
can Bar Association, 1997.

Facts About Women in the Luw. ABA Division tor Media
© Relations and Public Affairs. Chicago: American Bar
Association, 1998,

Focus on Law Siudies: Teaching About Law in the Liber-
al Arts (fall 1992) 8.1.

Levesque, Roger J. R. Adolescents, Society and the Law:
Interpretive Essavs and Bibliographic Guide. Teaching

I Resource Bulletin No. 5. Chicago: American Bar Asso-
ciation, 1997.

Peters. Julie, and Andrea Woiper. Women's Rights.
Human Rights: Intemational Feminist Perspectives.
New York: Routledge. 1995.

Renteln. Alison Dundes. [nternational Human Rights:
Universalism versus Relativism. Newbury Park, Calif.:
Sage, 1990.

Shiman, David A. Teaching Human Rights. Denver: Uni-
-ersity of Denver Center for Teaching International
Relations, 1999.

Web Sites

http://diana.law.yale.edu/—Project Diana is the interna-
tional archive ¢f human rights legal documentation
housed at Yale Law School's site. Having a plethora of
online documents related to human rights issues, Pro-
ject Diana can support keyword or topic searches.

http://www.cartercenter.org/—The Carter Center strives
to relieve suffering caused by war, disease, famine. and
poverty by advancing peace and health worldwide.

http://www.umn.edwhumanrts/—The University of Min-
nesota Human Rights Library offers an extensive col-
lection of human rights documents and materials.

http://www.un.org/Pubs/CyberSchoolBus/humanrights/
index.html/—Human Rights in Action web site.
designed by the UN for use in teaching about human |
rights. Teaching materials and classroom guide are pro-
vided. Includes questions submitted by students and
answered by experts.

http://www.un.org/rights/—This UN site provides infor-
mation on UN documentation research, briefing
papers. and the Universal Declaration of Human |
Rights. ‘

http://www unsystem.org/—The Official Web Site Loca-
tor tor the UN system, this site offers easy access to UN
information on the web.

http://www.videoproject.org/—The Video Project’s web
site. This nonprofit source of educational media carries
videos on a variety of topics, including human rights.
Access their page on human rights videos 1o see what's
offered. Videos include grade-level recommendations.

http://www.yale.edu/lawweb/hrpage. htm—This ~ Yale
University web site has extensive links to human rights
documents and organizations. Also includes intorma-
tion about law journals. schools. and libraries.
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ﬂﬁ-luman Rights Giossary

Lt

Nancy Flowers

Updare on Law-Related Educarion, 22.3, 1999, pp. 61-63. © 1999 American Bar Association.

A .

adoption—Process by which a state agrees to internation-
al law. With regard to conventions. udoption usually refers
to the initial diplomatic stage at which a treaty is accepted:
to become ctfective, a convention usually must be ratitied
by a state’s legislative body after adoption.

African Charter on Human and Peoples’ Rights—
Adopted in 1981 and entered into force in 1986, this char-
ter establishes human rights standards and protections for
the African region: notable for addressing community and
group rights and duties.

American Convention cn Human Rights—Adopted in
1969 and entered into force in 1978. this convention cstab-
lishes human rights standards and protections tor the
Americas and creates the Inter-American Commission on
Human Rights.

C

civil and politicai rights—The nights of citizens to liber-
tv and cguality: sometimes referred to as tirst generation
rights. Civil nghts include freedom to worship. to think
and express oneself. to vote, to take part m political life.
and to have access to information.

codification. codify—The process of bringing customary
law to wriien form.

Commission on F uman Rights—Body formed by the
Economic and Social Council (ECOSOC) of the UN to
deal with human rights: one of the (it and most important
international haman rights bodies.

Sonrce: Adapted and reprinted from Human Rights Here
and Now: Celebrating the Universal Declaration ot
Human Rights. od. Naney Flowers (Clicago: Amnesty
fiternarionanl’s Hnan Richts Educators” Nensork, (908)
pp. 13336, by permission of the publisher.

convention—Binding agreement between states: used
synonymously with freary and covenant. Conventions are
stronger than declarations because they are legally binding
for governments that have ratified them. When the UN
General Assembly adopts a convention, it creates interna-
tional norms and standards. Onee a convention is adopted
by the UN General Assembly, member states can ratify the
conyention, promising to uphold it. Governments that vio-
late the standards set forth in a convention can then be cen-
sured by the UN.

Convention on the Elimination of All Forms of Dis-
crimination Against Women (CEDAW)—Adopted in
1979 and entered into force in 1981, this convention is the
first legally binding international document prohibiting
discrimination against women and obligating governments
to take aftirmative steps to advance the equality of women.

Convention on the Rights of the Child—Adopted in
1989 and entered into force in 1990. this convention sets
forth a full spectrum of civil, cultural. ¢conomic. social,
and political rights for chitdren.

covenant—Binding agrcement between states: used syn-
onymously with convention and freary. The major interna-
tional human rights covenants. both passed in 1960, are the
International Covenant on Civil and Political Rights

“The Universal Declaration of Human Rights
was a landmark of civilization and the first
global attempt to define relationships on the

basis of rights. It paved the way for one of the
great discourses in the history of mankind.”

Basil Fernando
Director. Asian Legal Resource Centre i
Hong Kong, China

BESTCOPY AVAILABLE
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(ICCPR) and the Intermationa! Covenant on Economic,
Social and Cultural Rights (ICESCR).

cultural relativism—a method of social analysis that
stresses the importance of regarding social and cultural
phenomena from the viewpoint of those who belong to or
who support a given culture: a necessary corrective to ethi-
cal ethnocentrism. relativism, which assumes that there is
no one culture whose customs and beliefs dominate all oth-
ers in a moral sense. has been used to criticize any outside
discussion of local human right~ +.olations as ideological
imperialism.

customary international law—Law that becomes binding
on states although it is not written but adhered to out of cus-
tom. When enough states have begun to behave as though
something is law, it becomes law “by use.” This is one of
the main sources of international law.

3]

declaration—Document, which is not legally binding, that
states agreed-upon standards. UN conferences, like the
1993 UN Conference on Human Rights in Vienna and the
1995 World Conference for Women in Beijing, usually pro-
duce two sets of declarations: one written by government
represent.tives and one by nongovernmental organizations
(NGOs). The UN General Assembly often issues influential
but legally nonbinding declarations.

E

economic rights—Rights that concern the production,
development, and management of material for the necessi-
ties of life. See social and economic rights.

enter into force—When a convention becomes effective:
the point at which enough states have ratified a convention
to make it effective.

European Conventions for the Protection of Human
Rights and Fundamental Freedems—Signed in 1950 and
entercd into force 1953, this regional document guarantees
civil and political human rights and establishes the Euro-
pean Court of Human Rights.

G

Geneva Conventions of 1949 for the Protection of War
Victims—Adopted in 1949 and entered into force in 1950;
the main source of International Humanitarian Law.

H

human rights—the rights people are entitled to simply
because they are human beings, irrespective of their citi-
zenship, nationality, race, ethnicity, language, sex, sexuali-

02 UPDATE ON LAY -RELATED LDUCATION/Humanr

ty. or abilities. Human rights become enforceable when
they are codified as conventions. covenants, or treaties, or
as they become recognized as customary international law,

humanitarian law—The international rules that establish
the rights of combatants and noncombatants in war, embod-
ied in the Geneva conventions.

I
inalienable—Refers to rights that belong to every person
and cannot be taken from anyone under any circumstances.

indivisible—Refers to the equal importance of each human
rights law. A person cannot be denied a right because some-
one decides it is “less important” or “nonessential.”

interdependent—Refers to the compiementary framework
of human rights law. For example. your ability to partici-
pate in your government is directly affected by your right to
express yourself. to get an education. and even to obtain the
necessities of life.

intergovernmental organizations—Organizations spon-
sored by several governments that seek 5 coordinate their
collaboration: some are regional (e.g., the Council of
Europe, the Organization of African Unity), some are
alliances (e.g., the North Atlantic Treaty Organization—
NATO); and some are dedicated 1o a specific purpose (e.g.,
the UN Centre for Human Rights; UNICEF for children;
and UNESCO for educational. scientific. and cultural
COncerns.

International Bill of Rights—The combination of these
three documents: the Universal Declaration of Human
Rights (UDHR), the International Covenant on Civil and
Political Rights ((CCPR). and the Iaternational Covenant
on Economic, Social and Cultural Rights (ICESCR).

International Covenant on Civil and Political Rights
(ICCPR)—Adopted in 1966 and entered into force in
1976. this convention declares that all people have a broad
range of civil and political rights: one of three components
of the International Bill of Rights.

international Covenant on Economic, Social and Cul-
tural Rights (ICESCR)—Adopted in 1966 and entered
into force in 1976, this convention declares that all people
have a broad range of economic. social. and cultural rights:
one of three components of the International Bill of Rights.

M
member states—Countries that are members of the United
Nations,

Rigee 192 VoL 12 ND




N

nongovernmental organizations (NGOs)—Organizations
formed by people outside of government. NGOs monitor
the proceedings of human rights bodies such as the Com-
mission on Human Rights and are the “watchdogs” of the
human rights that fall within their mandates. Some are large
and international and work on many issues (e.g., the Red
Cross, Amnesty International, the Girl Scouts); others may
be small, local, and focused on a single concem {e.g., an
organization that advocates for people with disabilities in a
particular city; a coalition to promote women's rights in one
refugee camp). NGOs play a major role in influencing UN
policy, and many of them have official consultative status
at the UN,

P

political rights—The right of people to participate in the
political life of their communities and society, for example,
the right to vote for their government or run for office. See
civil and political rights.

R

ratification, ratify—Process by which the legislative body
of a state confirms a government's action in signing a
treaty; formal procedure by which a state becomes bound to
a treaty after acceptance.

reservation—An exception made by governments when
they ratify a convention but wish to exclude certain sec-
tions. States are nct allowed to make reservations that
undercut the fundamental meaning and intention of the
convention.

S

sign—In human rights the first step in ratification of a
treaty; to sign a declaration, convention, or one of the
covenants constitutes a promise to adhere to the principles
in the document and to honor its spirit.

signatory or signatory states—Countries that have signed
a treaty, convention, or covenant.

social and economic rights—Rights that give people
social and economic security, sometimes referred to as
security-oriented or second generction rights. Examples are
the right to foecd, shelter, and health care. There is dis-
agreement about whether the government is obligated to
provide these benefits,

state—Often synonymous with counrry; a group of people
permanently occupying a fixed territory having commnn
laws and government and capable of conducting interna-
tional affairs.
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states parties—Those counwies that have ratified a
covenant or convention and are thereby bound to conform
to its provisions.

T
treaty—Formal agreement between states that defines and
modifies their mutual duties and obligations; used synony-
mously with convention. When conventions are adopted by
the UN General Assembly, they create legally binding
international obligations for the member states that have
signed the treaty. When a national government ratifies a
treaty, the articles of that treaty become part of its domestic
legal obligations.

U

United Nations Charter—Initial docurmnent of the UN set-
ting forth its goal, functions, and responsibilities: adopted
in San Francisco in 19485,

United Nations General Assembly—One of the principal
organs of the UN, consisting of all member states. The Gen-
eral Assembly issues declarations and adopts conventions
on human rights issues, debates relevant issues, and cen-
sures states that violate humar rights. The actions of the
General Assembly are governed by the Charter of the Unit-
ed Nations.

Universal Declaration of Human Rights (UDHR)—The
1948 declaration that is the primary UN document estab-
lishing human rights standards and norms. Although the
declaration was intended to be nonbinding, through time its
various provisions have become so respected by states that
it can now be said to be customary international law,
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