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depositions, and other related materials. |
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TRIAL OVERVIEW

Presiding Judge will ask each side if they are ready for trial. Team rosters/roles
should be presented to the judges.

Presiding Judge announces that all witnesses are assumed to be sworn.

Opening Statements - no objections allowed; however, affter each opening has
concluded, the opposing counsel may raise his/her hand to be recognized and
state that if they could have objected - they would have objected to...The
presiding judge does NOT need to rule on this. No rebuttals allowed. (RE-9)

Cases presented. Page CR-6 lists the trial sequence and time limitations.

Presiding judge will ask prosecution if they would like to call one rebuttal
witness. The defense may cross examine the prosecution's rebuttal witness. The
defense may not call a rebuttal witness. See new competition rules.

Closing Statements - no objections allowed; however, affer each closing has
concluded, the opposing counsel may raise his/her hand to be recognized and
state that if they could have objected - they would have objected to...The
presiding judge does NOT need to rule on this. In this year's case, the
prosecution is allowed to call one rebuttal witness. The defense will have the
opportunity to cross examine the rebuttal witness. The defense will NOT be
allowed to call a rebuttal witness. (RE-9)

No jury instructions need to be read at the conclusion of the trial.

Judges should complete scoresheets BEFORE debriefing.

If a material rules violation is entered, scoring judges should exit the courtroom
but stay in the vicinity. Scoring judges will return to the courtroom to
determine if the presiding judge feels the dispute may be considered in scoring.
Specific forms needed. CR-8 Dispute Settiement.

ALL DECISIONS OF THE JUDGES ARE F/INVAL.

Debrief/Critique - DO NOT ANNOUNCE SCORES OR PERFORMANCE DECISIONS.

Bench brief will be provided.
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STIPULATED FACTS

On June 29, 1996, Lee Appleman attended a graduation party at
the home of a classmate, Terry Wilson. When the party was over,
Lee and two friends headed home in Lee's graduation present, a new
blue mustang. On a clear summer night, the bright futures of Lee
Appleton and Francis Blameless changed forever. The question you
will be deciding is whether Lee Appleman violated Section
316.193(3) (c) (2) of the Florida Statutes which makes it a third
degree felony punishable by up to five (5) years imprisonment in
the Department of Corrections to operate a motor vehicle while
under the influence of alcoholic beverages or controlled substances
and cause serious bodily injury.

When Lee's vehicle flipped over, Fran was ejected from the

front passenger seat. Fran was not wearing a seat belt. Fran
sustained a spinal column injury resulting in irreversible
paralysis from the waist down. Fran also suffered a severe

concussion in the accident which caused partial amnesia. Fran has
no memory of the events of June 29 or June 30, 1996. Lee suffered
a compound fracture of the right forearm but has since fully
recovered. Lee and Fran have not spoken to each other since the
accident. Neither has attempted to contact the other.

Both Lee and Fran had been accepted to college, but the
accident and subsequent criminal charge against Lee caused both to
modify their plans. Fran attends the local community college.
Lee's university study in criminal justice and anticipated career
in law enforcement awaits the outcome of the trial. Even with an
acquittal, Lee recognizes that law enforcement is most likely out
of the question. Since the accident, Lee has been treated by a
local psychologist for depression and has remained unemployed.

The accident was investigated by Highway Patrol Trooper Dale
Broadside. Based wupon probable cause developed through the
investigation and interviews of witnesses at the accident scene,
Broadside requested that the hospital obtain a blood sample from
Lee for alcohol analysis. The sample was lawfully obtained by a
licensed practical nurse at Sunshine Community Hospital according
to Section 316.1933(2) (a) Florida Statutes. The blood sample was
given to Trooper Broadside on June 30, 1996. Trooper Broadside
left the sample in the trunk of the patrol vehicle which was parked
in a treeless back yard until Trooper Broadside returned to work on
Tuesday, July 02, 1996. On July 02, 1996, Trooper Broadside placed



the test kit into a refrigerator until it was mailed to the Florida
Department of Law Enforcement Lab in Tampa, Florida.

The sample was tested by Leslie Lee in accordance with the
methods approved by The Department of Law Enforcement and Section
316.1933(2) (b) Florida Statutes. Leslie Lee does possess a valid
permit issued by the department for purposes of conducting blood
alcohol tests. Leslie Lee's testing procedure, results, and expert
opinions are contained in a deposition in this packet. The results
of the test were .06 grams of alcohol per 100 milliliters of blood.

The chain of custody of the blood sample is not in dispute.
It is stipulated that the blood which Leslie Lee tested is in fact
the blood sample drawn from Lee Appleman by a licensed practical

nurse. Appleman's attorney, William Pebble, filed a motion to
suppress the blood results based upon lack of probable cause as
well as contamination by coagulation of the sample. The motions

were denied by the trial court. The trial judge found that the
Trooper had probable cause to request the blood sample

and that the handling of the sample by the trooper went to the
weight of the evidence, not the admissibility.

Appleman's attorney also filed a motion to suppress statements
alleging that the statements were not freely and voluntarily made
in light of Appleman's medical condition at the time they were
given, obtained in violation of the accident report privilege, and
obtained in violation of Appleman's 5th and 6th Amendment rights to
counsel. The trial court denied Appleman's motion to suppress
finding that the statements were freely and voluntarily made, that
Appleman's statement "It's all my fault." was not the result of
interrogation and therefore did not violate the 5th or 6th
Amendment's to the Constitution, and that the officer sufficiently
put Appleton on notice that the investigation had shifted from an
accident to a criminal investigation by the reading of Miranda.

Lee Appleman's vehicle, including tire pressure, was 1in
perfect operating condition prior to the crash. An examination of
the vehicle by state and defense experts revealed that there was no
mechanical failure which attributed to the crash.

The following facts, conclusions and rules govern the
competition and may be relied upon by both parties in the

presentation of the case and may not be controverted.-

A. All pertinent Miranda rights were validly waived on all
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statements.

B. All exhibits were obtained in conformity with all
pertinent search and seizure requirements.

C. Chain of custody is proper with respect to exhibits.

D. All signature on witness statements and other documents

are presumed to be signed by the named individual and are
authentic.

E. The arrest and disposition records are those of the person
whose name appears thereon and are records of regularly conducted
business activities made at or near the time the matters recorded
occurred, by someone with personal knowledge or from information
submitted by someone with such knowledge of the materials recorded.

F. The information given in the Stipulated Facts is true and
correct.

G. The information and jury instructions are accurate in all
respects.

H. The judges will not actually read the jury instructions
aloud during the competition. The instructions are included in
this packet to provide the teams with the applicable law which
would actually be read if an actual jury were deciding the case.
Closing arguments should integrate the evidence adduced from the
witnesses with the law set forth in the instructions into a
persuasive summarization of the merits of the case.

I. There are no additional arrest or incident reports or
criminal records other than those contained in the packet.

J. Six witnesses shall testify: three for the state and
three for the defense. Subject to evidentiary procedural
requirements, each side may select the sequence of its witnesses.
At the State's option, one (1) witness may be selected for rebuttal
testimony. That witness must be announced to the presiding judge
before the rebuttal testimony is presented. After the defense
rests, the rebuttal witness shall be called to the stand for one
minute of direct testimony and one minute of cross-examination. No
rebuttal witness may be called by the defense.



1. The State: :
a. TROOPER DALE BROADSIDE
b. LESLIE LEE
c. PAT CLEMENTZ

2. The defense:
a. Defendant - LEE APPLEMAN
b. JODY RIDER
cC. TERRY WILSON




INFORMATION

IN THE CIRCUIT COURT FOR THE SIXTIETH JUDICIAL CIRCUIT
OF FLORIDA, IN AND FOR SUNSHINE COUNTY

FALL TERM, 1996
FELONY INFORMATION

CRC96-9721CFAES

STATE OF FLORIDA

3

VS.

DRIVING UNDER THE INFLUENCE
LEE APPLEMAN OF ALCOHOLIC BEVERAGES OR
CONTROLLED SUBSTANCES, 3F

IN THE NAME AND BY THE AUTHORITY FOR THE STATE OF FLORIDA:

HENRY McCABE, State Attorney for the Sixtieth Judicial Circuit
of Florida, in and for Sunshine County, prosecuting for the State
of Florida, in the said County, under oath. Information makes that:

| LEE APPLEMAN

in the County of Sunshine and State of Florida, on the 30th day of
June, in the year of our Lord, one thousand nine hundred ninety-
six, in the County and State aforesaid did then and there drive or
be in actual physical control of a vehicle while under the
influence of alcoholic beverages, model glue, or any substance
controlled under Chapter 893, Florida Statutes, and was affected to
the extent that LEE APPLEMAN's normal faculties were impaired or
had a blood alcohol level of 0.08 percent or higher and as a result
of operation of the vehicle caused serious bodily injury to another
person; contrary to Chapter 316.193(3) (c) (2), Florida Statutes, and
against the peace and dignity of the State of Florida.

i0



STATE OF FLORIDA
SUNSHINE COUNTY

Personally appeared before me HENRY McCABE, the undersigned State
Attorney for the Sixtieth Judicial Circuit of Florida, in and for
Sunshine County, or his duly designated Assistant State Attorney,
who being first duly sworn, says that the allegations as set forth
in the foregoing information are based upon facts that have been
sworn to as true, and which if true, would constitute the offense
therein charged; hence this information is filed in good faith in
instituting this prosecution; and that he has received testimony
under ocath from the material witness or witnesses for the offense.

Assistant State Attorney

for the Sixtieth Judicial Circuit
of the State of Florida,
Prosecuting for said State

Sworn to and subscribed before me this
day of , 199 .

Notary Public - State of Florida
Commission No.
My commission expires:

Personally known to me.



IN THE CIRCUIT COURT OF THE SIXTIETH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR SUNSHINE COUNTY
STATE OF FLORIDA
VS,

9609721CFAES
LEE APPLEMAN

WITNESS LIST

The State hereby lists the following witnesses known to the State Attorney to have
information pertaining to the above-styled case, pursusant to Rule 3.220, Florida Rules
of Criminal Procdure:

TROOPER BROADSIDE, Highway Patrol Station, 37 High Lane, Hope City, FL
33333

PAT CLEMENTZ, 32440 Clementz Rd., Hope City, FL. 33333

LESLIE LEE, 47 Fork Road, Tallahassee, FL 33456

And any and all witnesses now or hereafter listed by the State Attorney in
response to the Defendant's Demand for Discovery.
I HEREBY CERTIFY that a copy of the foregoing has been furnished to the

State Attorney, Courthouse, Sunshine County, Florida, by personal service this ) day

of _Cefr A , 1996.

b
\(\/ & LT LR )& ) YL e
~ X N L

Attorney at Law
Florida Bar Number: for
STATE ATTORNEY, SIXTIETH JUDICIAL CIRCUIT
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IN THE CIRCUIT COURT OF THE SIXTIETH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA IN AND FOR SUNSHINE COUNTY
STATE OF FLORIDA
VS.

9609721CFAES
LEE APPLEMAN

RECIPROCAL WITNESS LIST

Defendant submits the following Reciprocal Witness List pursuant to 3.220,
Florida Rule of Criminal Procedure:
JODY RIDER, 22 Circle Road, Hope City, FL 33333

TERRY WILSON, 671 Funtimes Blvd., Hope City, FL 33333

And any and all witnesses now or hereafter listed by the State Attorney in
response to the Defendant's Demand for Discovery.

I HEREBY CERTIFY that a copy of the foregoing has been furnished to the

State Attorney, Courthouse, Sunshine County, Florida, by personal service this QZ day

of Ootobe ) ., 199.

. ‘@///4 é/@ | _

lAttorney at Law

Florida Bar Number: for
PUBLIC DEFENDER, SIXTIETH JUDICIAL CIRCUIT
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2.01 INTRODUCTION TO FINAL INSTRUCTIONS

Members‘of the jury, I thank you for your attention during
this trial. Please pay attention to the instructions I am about to
give you.

2.02 STATEMENT OF CHARGE

LEE APPLEMAN, the defendant in this case, has been accused of
the crime of Driving Under the Influence of Alcoholic Beverages or
Controlled Substances Causing Serious Bodily Injury.

FELONY DUI - SERIOUS BODILY INJURY
F.S. 316.193(3) (c)2

Before you can find the defendant guilty of DUI with
serious bodily injury, the State must prove the following three
elements beyond a reasonable doubt:

1. LEE APPLEMAN drove or was in actual physical control

of a vehicle.

2. While driving or in control of the vehicle, LEE
APPLEMAN
a. was under the influence of alcoholic beverages

to the extent that LEE APPLEMAN'S normal
faculties were impaired, or
b.. had a blood alcohol level of 0.08 percent or
higher.
3. As a result LEE APPLEMAN caused serious bodily injury
to FRANCIS BLAMELESS.
"Vehicle" is any device in, upon, or by which any person or
property is or may be transported or drawn upon a highway,
except devices used exclusively upon stationary rails or tracks.

"Normal faculties" mean those faculties of a person, such
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as the ability to see, hear, walk, talk, make judgments, and, in
general, to normally perform the many mental and physical acts
of our daily lives.

"Serious bodily injury" means a physical condition that
creates a substantial risk of death, serious personal
disfigurement, or protracted loss or impairment of the function
of any bodily member or organ.

Note to Judge: In appropriate cases, an instruction may be given
on one or more of the presumptions of impairment established by
F.S. 316.1934(2) (a), (2)(b), and (2)(c), as follows: (

2)(a). 1If you find from the.evidence that the defendant

had a blood or breath alcohol level of 0.05 percent or

less, you shall presume that the defendant was not under
the influence of alcoholic beverages to the extent that his
or her normal faculties were impaired.

(2) (b). If you find from the evidence that the

defendant had a blood or breath alcohol level in

excess of 0.05 percent but less than 0.08 percent, you

may consider that evidence with other competent

‘evidence in determining whether the defendant was

under the influence of alcoholic beverages to the

extent that his or her normal faculties were impaired;

or, ‘

(2) (c). If you find from the evidence that the

defendant had a blood or breath alcohol level of 0.08

percent or more, that evidence would be sufficient by

itself to establish that the defendant was under the



influence of alcohol to the extent that his or her

normal faculties were impaired. However, such

evidence may be contradicted or rebutted by other

evidence.

These presumptions may be considered along with any

other evidence presented in deciding whether the

defendant was wunder the influence of alcoholic

beverages to the extent that his or her normal

faculties were impaired.

2.02(a) WHEN THERE ARE LESSER INCLUDED CRIMES OR ATTEMPTS

In considering the evidence, you should consider the
possibility that although the evidence may not convince you that
the defendant committed the main crime[s] of which he is
accused, there may be evidence that he committed other acts that
would constitute a lesser included crime. Therefore, if you
decide thét the main accusation has not been proved beyond a
reasonable doubt, you will next need to decide if the defendant
is guilty of any lesser included crime. The lesser crimes
indicated in the definition of (crime charged) are:

Driving Under the Influence.

The elements for Driving Under the Influence are the same
as elements (1) and (2) above. The difference is that the state
need not prove the element of serious bodily injury.

2.03 PLEA OF NOT GUILTY; REASONABLE DOUBT; AND BURDEN OF
PROOF

The defendant has entered a plea of not guilty. This means
you must presume or believe the defendant is innocent. The

presumption stays with the defendant as to each material

15



allegation in the information through each stage of the trial
until it has been overcome by the evidence to the exclusion of
and beyond a reasonable doubt.

To overcome the defendant's presumption of innocence the

State has the burden of proving the following two elements-:

1. The crime with which the defendant is chargéd was
committed.
2. The defendant is the person who committed the crime.

The Defendant is not required to prove anything.
Whenever the words "reasonable doubt" are used you must
consider the following:

A reasonable doubt is not a possible doubt, a
speculative, imaginary or forced doubt. Such a doubt must
not influence you to return a verdict of not gquilty if you
have an abiding conviction of guilt. On the other hand,
if, after carefully considering, comparing and weighing all
the evidence, ﬁhere is not an abiding conviction of guilt,
or, if, having a conviction, it is one which is not stable
but one which wavers and vacillates, then the charge is not
proved beyond every reasonable doubt and you must find the
defendant not guilty because the doubt is reasonable. It is
to the evidence introduced upon this trial, and to it
alone, that you are to look for that proof.

A reasonable doubt as to the guilt of the defendant may
arise from the evidence, conflict in the evidence or the lack of
evidence.

If you have a reasonable doubt, you should £find the

17



defendant not guilty. If you have no reasonable doubt, you
should find the defendant guilty.

2.04 WEIGHING THE EVIDENCE

It is up to you to decide what evidence is reliable. You

should use your common sense in deciding which is the best
evidence, and which evidence should not be relied upon in
considering your verdict. You may find some of the evidence not
reliable, or less reliable than other evidence.

You should consider how the witnesses acted, as well as

what they said. Some things you should consider are:

1. Did the witness seem to have an opportunity to see and
know the things about which the witness testified?

2, Did the witness seem to have an accurate memory?

3. Was the witness honest and straightforward in
answering the attorneys' questions?

4. Did the witness have some interest in how the case
should be decided?

5. Does the witness' testimony agree with the other
testimony and other evidence in the case?

6. Has the witness been offered or received any money,
preferred treatment or other benéfit in order to get
the witness to testify?

7. Had any pressure or threat been used against the
witness that affected the truth of the witness'
testimony?

8. . Did the witness at some other time make a statement

that is inconsistent with the testimony he gave in

18



cpurt?
9. Was it proved that the witness had been convicted of
a crime?
10. Was it proved that the general reputation of the

witness.for telling the truth and being honest was bad?

You may rely upon your own conclusion ébout the witness.
A juror may believe or disbelieve all or any part of the
evidence or the testimony of any witness.

2.04 (a) EXPERT WITNESSES

Expért witnesses are like other witnesses, with one
exception - the law permits an expert witness to give his/her
opinion.

However, an expert's opinion is only reliable when given on
a subject about which you believe him/her to be an expert.

Like other witnesses, you may believe or disbelieve all or
any part of an expert's testimony.

2.04 (<) DEFENDANT TESTIFYING

The defendant in this case has become a witness. You
should apply the same rules to consideration of his/her
testimony that you apply to the testimony of the other
witnesses.

2.04 (e) DEFENDANT'S STATEMENTS

A statement claimed to have been made by the defendant
outside of court has been placed before you. Such a statement
should always be considered with caution and be wéighed with
great care to make certain it was freely and voluntarily made.

Therefore, you must determine from the evidence that the
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defendant's alleged statement was knowingly, voluntarily and

freely made.

In making this determination, you should consider the total

circumstances, including but not limited to:

1.

2.

05

Whether, when the defendant made the statement, he/she
had been threatened in order to get him/her to make
it, and

Whether anyone had promised him/her anything in order
to get him/her to make it. If you conclude the
defendant's out of court statemeht was not freely and
voluntarily made, you should disregard it.

RULES FOR DELIBERATION

These are some general rules that apply to your discussion.

You must follow these rules in order to return a lawful verdict:

1.

You must follow the law as it is set out in these
instructions. If you fail to follow the law, your
verdict will be a miscarriage of justice. There is no
reason for failing to follow the law in this case.
All of us are dependiné upon you to make a wise and
legal decision in this matter.

This case must be decided only upon the evidence that
you have heard from the answers of the witneés (and
have seen in the form of the exhibits in evidence] and
these instructions.

This case must not be decided for or against anyone
because you feel sorry for anyone, or are angry at

anyone.



4. Remember, the lawyers are not on trial. Your feelings
about them should not influence your decision in this

case.

5. Your duty is to determine if the defendant is guilty
or not guilty, in accord with the law. It is

thejudge's job to determine what a proper sentence
would be if the defendant is guilty.

6. Whatever verdict you render must be unanimous, that
is, each juror must agree to the same verdict.

7. It is entirely proper for a lawyer to talk to a
witness about what testimony the witness would give if
called to the courtroom. The witness should not be
discredited by talking to a lawyer about his
testimony.

8. Feelings of prejudice, bias or sympathy are not
legally reasonable doubts and they should not be
discussed by any of you in any way. Your verdict must
be based on your views of the evidence, and on the law
contained in these instructions.

2 ..07 CAUTIONARY INSTRUCTION

Deciding a verdict is exclusively your job. I cannot

participate in that decision in any way. Please disregard
anything I may have said or done that made you think I preferred
one verdict over another.

2.09 SUBMITTING CASE TO JURY

In just a few moments you will be taken to the jury room by

the bailiff. The first thing you should do is elect a foreman.



The foreman presides over your deliberations, like a chairman of
a meeting. It is the foreman's job to sign and date the verdict
form when all of you have agreed on a verdict in this case. The
foreman will bring the verdict back to the courtroom when you
return. Either a man or a woman may be foreman of a jury. '

Your verdict finding the defendant either guilty or not
guilty must be unanimous. The verdict must be the verdict of
each juror, as well as of the jury as a whole.

In closing, let me remind you that it is important that you
follow the law spelled out in these instructions in deciding
your verdict. There are ﬁo other laws that apply to.this case.
Even if you do not like the laws that must be applied, you must
use them. For two centuries we have agreed to a constitution
and to live by the law. No one of us has the right to violate

rules we all share.
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ACCIDENT INVESTIGATION SUPPLEMENT

Oh Sunday, June 30, 1996, at approximately 0057 hours,
writer arrived at an accident scene at Shattered Dreams Road.
Upon arrival writer observed a 1995 blue Mustang on the east
shoulder of Shattered Dreams. It was apparent from writer's
observation that the vehicle had flipped over one or more times.
EMS and Deputy Sheriff Charles Harris were already on the scene.
EMS had Blameless, Francis and Appleman, Lee already loaded for
transport. EMS Savior advised writer that Blameless Qas
unconscious and had been.stabilized due to possible neck or
spihal column injuries. EMS advised that Appleman had suffered
a compound fracture of the radius and ulna of the right forearm.
Due to the necessity for immediate medical treatment, writer
determined to postpone the interviews of Appleman and Blameless
and released EMS from the scene.

Deputy Harris advised that a passenger in the wvehicle,
Rider, Jody, dob 07-15-77, was uninjured and available to
interview.

On Sunday June 30, 1996, at 0114 hours, your undersigned
interviewed Jody Rider, regarding what transpired prior to the
accident. Rider advised that Rider, Francis Blameless and Lee
Appleman left the residence of Terry Wilson sometime between
11:30 p.m. and 12:00 midnight. Rider advised that Wilson had
hosted a graduation party from 7:00 p.m. until around midnight.

Rider advised that Rider had drunk several beers during the
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2
course of the evening and could not be sure of times. Rider
could not recall how many beers Rider had consumed, but said
"about five or six."

Writer asked Rider if Appleman had consumed any alcoholic
beverage. Rider advised that right before they left the-
residence, Rider did see Appleman empty a plastic jug of Vodka
into the plastic cup and drink from it. Rider could not advise
how much Vodka was left in the bottle before Appleman emptied
it. Rider had no knowledge where the vodka bottle came from or
what Appleman did with it when it was empty.

Rider advised that when they left, Blameless had a beer
bottle when Blameless got into vehicle #1. Rider advised that
Rider also had removed a beer from the refrigerator of the
Wilson residence but had not opened it before or during the
ride.

Writer asked Rider if Appleman appeared intoxicated when
they left the Wilson residence. Rider adviSed‘Rider could not
tell.

Writer asked what happened after they left the Wilson
residence. Rider stated thét Appleman was driving them home.
Rider stated that shortly after leaving the Wilson residence,
Blameless, who was in the front passenger seat, asked Appleman
how fast the car could go. At the time they were at a stop
sign. Rider stated Appleman began to accelerate quickly from
the intersection and that Rider watched the speedometer climb to

65 mph. Rider stated that Blameless asked "Is that the best
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3
this caf can do?' Rider stated Appleman respondea, "This road
has too many curves to go any faster."

Rider stated the car seemed to slow down a bit and Rider
could see a sign for a curve that said 25 mph out the passenger
window. Rider stated the next thing Rider knew, Blameless
yelled, "LOOK OUT!". Rider stated the next thing Rider knew,
the car was sliding and started to flip. Rider stated that when
the car came to rest, Blameless wasn't in the passenger seat
anymore. Rider stated Appleman helped Rider out of Rider's
seatbelt and they ran to Blameless who was unconscious. Rider
stated that Rider ran to a nearby residence to call for help
while Appleman stayed with Blameless. Rider believes Appleman
was wearing a seatbelt but that Blameless was not.

Writer would note that writer detected a strong odor of
alcohol on Rider's breath. Rider could not walk without
assistance and had slurred speech. In writer's opinion Rider
appeared intoxicated. Writer gave Rider paper and obtained a
written statement which was placed into evidence.

Writer located Deputy Harris who confirmed that when Harris
spoke with Appleman, Appleman admitted to being the driver'and
owner of the vehicle. Harris also stated to writer that he
detected a moderate odor of alcohol about Appleman's person when
he spoke with Appleman. Writer contacted Sunshine County
Hospital and requested a blood draw at 0145 hrs. Writer
conducted an accident investigation and completed Florida

Traffic Crash Report. Writer determined that the vehicle was
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traveling in excess of 50 mph approaching and into the curve
which is clearly designated by traffic sign and special 25 mph
speed ‘zone. Writer conducted a search for evidence that
Appleman applied brakes before crash. The search for skid marks
was negative. Writer did observe some yaw marks and then gouge
marks in the dirt on the riéht shoulder at 30 feet south of a
private driveway. Vehicle #1 slid sideways for 20 feet before
flipping over two times coming to final rest upright facing
east.

While conducting accident _investigation, writer Was
approached by Arnold Homeowner, 42967 Shattered Dreams Road,
Hope " City, 33333. Mr Homeowner inquired of writer what
happened. Writer advised Homeowner of writer's investigation.
As Homeowner left the area, writer observed Homeowner upright a
garbage can and replace the iid. As writer completed accident
report at 6:30 a.m., writer heard someone yelling,."Here Spot.
Come on boy. Here Spot." Writer could not determine origin of
voice.

Writer proceeded to hospital where writer interviewed
Appleman, Lee at approximately. 0732 hours. After completing
writer's accident investigation, writer advised Appleman writer
was now conducting a criminal investigation and read Appleman
Miranda. After Miranda, which Appleman waived, Appleman advised
writer that while driving Blameless grabbed the éteering wheel
pulling the vehicle east onto the shoulder when a dog ran out in

front of the vehicle. Appleman described the dog as black and
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tan, possibly a german shepherd.

Writer asked Appleman if Appleman had been drinking earlier
in the evening. Appleman stated that Appleman had found a
bottle of vodka when leaving the Wilson residence that had a
small amount of clear liquid inside. Appleman stated Appleman
poured the small amount of 1liquid into Appleman's '‘glass of
orange juice just prior to entering vehicle #l1. Writer asked
Appleman if Appleman had drunk any other alcohol that evening.
At that point Appleman.advised that Appleman wanted to consult
with an attorney before answering any more questions. Due to
Appleman's request for counsel, writer terminated the interview.

As writer started to leave, Appleman asked writer about

Blameless' condition. Writer advised Blameless was still in
emergency and unconscious. At that point, Appleman stated,
"It's all my fault." Writer asked Appleman if Appleman wished

to waive counsel at this time and continue with the intérview.
Appleman replied in the negative.

Writer collected blood sample from the nurse who withdrew
same from Appleman and placed it into trunk of writer's vehicle.
At 0840 hrs. writer left the hospital and returned to accident
scene to look for any evidence of animal activity in the
vicinity of the crash. Writer could not locate any evidence of
animal activity in the soft grassy shoulders north or south of
the crash site.

Writer conducted a neighborhood check regarding stray or

missing pets with negative results. Writer further conducted
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6
records check with Animal Control for reports of stray or
uncontrolled pets in the vicinity 6f the crash site. Results
were négative.

Writer proceeded to the residence of Terry Wilson at ‘671
Funtimes Blvd., Hope City, FL 33333, to interview Wilson and
possible witnesses to activity at party. Writer observed and
impounded several eﬁpty bottles and cans of beer as well as an
empty 1.5 litre plastic bottle of vodka located on the south
side of the residence between sidewalk and curb, approximately
30 feet from the driveway.

Writer knocked on the door of the residence and spoke with
Mr. and Mfs. Wilson. The Wilsons admitted they had hosted a
party for their child, Terry Wilson to celebraté.high school
graduation. Both maintained that the party was supervised and
no alcoholic beverages wére served to or observed in the
possession of any minors. Writer asked to speak to Terry
Wilson, but Mrs. Nelson advised that she was unable to wake the
child. Writer left card with phone number requesting they have

Terry contact writer for an interview.
Status: pending
Typed: July 5, 1996

Dictated: June 30, 1996

Trooper D. Broadside




WITNESS STATEMENT

J cd ¢ Rida— , hereby make this statement to

DaCe AROMADSIDE , who has identified himherself as a Highway

Patrolman for the State of Florida bast Niqht we cuent
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Witness: /1 pt- L /ng"'t”’é‘ *  Signature: }@‘L‘{ eﬂﬂb/\)
Witness: | Dated thns ﬁQ day of W , 1996.
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ACCIDENT INVESTIGATION SUPPLEMENT #2

on Tuesday, July 2, 1996, writer met with Terry Wilson, dob
3-17-78, at the Wilson residence at 671 Funtimes Blvd., Hope
City, FL 33333. The interview was tape recorded and placed
into evidence. Writer drove from the WilsQn address to the
accident scene at Shattered Dreams Rd. using the trip odometer
on writer's patrol vehicle to calculate the distance. The -
distance is 14.8 miles and took writer approximately 28 mins. 15
secs. to travel in moderate traffic observing the speed limits
which ranged from thirty mph to forty-five mph.

On Friday, July 5, 1996, writer received a message from
dispatch to contact Pat Clementz regarding the accident
investigation of June 30, 1996, on Shattered Dreams Road.
Writer contacted Pat Clementz, dob 02-17-78 and arranged an
interview that afternoon. Clementz advised writer that Clementz
had attended the party at the Wilson residence and had occasion
to observe Appleman's departure from same. Clementz advised
writer Appleman was unsteady and stumbling when Appleman left
the residence. Clementz advised writer that Clementz observed
Appleman £fill é 16 oz. plastic cup with vodka from a bottle
located in the passenger seat of Appleman's vehicle. Clementz
advised that Appleman threw the empty vodka container onto the
ground as they_exited‘the premises in vehicle #1. Clementz
further advised writer that Appleman discarded several empty

beer bottles from the wvehicle as well. Clementz stated that
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2
Appleman handed Francis Blameless and Jody Rider unopened beers
as they entered vehicle #1. Clementz stated that the foregoing
was obéerved by Terry Wilson as well.

Clementz advised writer that Appleman had been drinking all
night long and Clementz had begged Francis Blameless to ride
home with Clementz instead of Appleman.

Clementz stated that Clementz had heard that Appleman was
claiming a dog ran out in the road and blaming Blameless for ﬁhe
accident because Blameless suffered amnesia. Clementz stated
Clementz was friends With both Blameless and Appleman, bﬁt felt
compelled to come forward and tell the truth. Writer advised

State Attorney of additional witness.
Status: pending

Typed: July 10, 1996

Dictated: July 09, 1996

. Trooper D. Broadside
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DEPOSITION OF LESLIE LEE
PROCEEDINGS
DIRECT EXAMINATION

BY ATTORNEY PEBBLE

Q Good morning. How are you today?

A I'm fine.

Q Have you had a chance to review your reports on
this case?

A Yes, I have.

Q Please state your full legal name and tell me
a little bit about your professional background.

A My name is LESLIE LEE. I've been with the
Department of Law Enforcement for about -- well, a little

over 15 years. I started back in August, 1980. I have
a Bachelor's Degree in chemistry. I earned that in 1976
from the University of Notre Dame. I have been working
in toxicology since December of 1977. My first position
was with the medical examiner's toxicology laboratory in
Tacoma, Washington, and I worked there for two years and
received_my initial training in blood alcohol analysis
and drug testing. Then I came to work in Florida in 1979
with Pasco County.

Q Okay. Did you --

A In 1980 I started working with the Florida

Department of Law Enforcement and I've been with them
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ever since.

Q Okay. Do you have any, 1like, continuing
education requirements or any periodicals that you
subscribe to, sir? 2

A We don't have any specific continuing education
requirements. I have continued my education and training
in toxicology by attendance at professional short courses

over the years.

Q Okay. Thank you.

A And --
Q I'm sorry. Go ahead.
A I was trying to -- your second part of the

question was if we get periodicals, and we do, yes. We
look at Journal of Forensic Sciences and Journal of
Analytical Toxicology, and the normal literature in the
field of toxicology that's available to us here.

Q Thank you.

We're talking today about the Lee Appleman case
and it looks like you received a submission from the
Tampa laboratory on October 15th?

A Yes. It came to the Tampa lab on July 15th,
according to my records, and then was transferred to
Tallahaésee via Federal Express and received here on
October 15th, 1996.

Q I note the report that I have from the Tampa

lab indicates that the -- that there was heavy clotting
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3
in the sémple.
A Okay.
Q Is that correct?
A When I-opened thelsample.—— let me check my

notes here. When did I open them?

It was sent up here for a drug screening, which
at that point in time we started doing drug screens for
the Tampa laboratory.

When I opened it, there were two tubes of blood
and the blood-alcohol kit, and the tubes were -- the
blood in the tubes was clotted.

Q What is that an indication of if the blood in
there is clotted?

A Well, there's a couple of things it could be.
These two labeled tubes were the normal Becton-Dickinson
gray-stopper Vials which contained, according to the
manufacturer, sodium fluoride and EDTA, which are
chemical additives that are intended to preserve the
blood and prevent clotting from occurring.

It's been my experience that when the blood is
drawn and the tubes aren't mixed properly, that is either
mixed too vigorously or not mixed vigorously enough, it
really doesn't take vigorous mixing to mix the samples
up, there may be clotting that can occur in the tubes.
That's one situation.

Another situation that I have seen is if the
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samples are subjected to heat, if they are collected and

‘placed in the trunk of a car or up on the dashboard,

eépecially'in the summer time, we see that from time to
time, the sample can get, basically cooked, and that will
cause the samples to clot or gel. |

Q The clotting, that means there's actually been
a chemical reaction within the tube; is that correct?

A Well, the clotting is a biochemical procesé.
So, I guess the answer to your question is yes.

Q For example, I think this submission was in
July and it looks like it was Federal Expressed to you.
Could that have been a source of the problem that the
heat during the main transit --

A Well, apparently it was already clotted -- this
is according to the lab report from Tampa, but it was
already clotted when received in Tampa.

Q Okay.

A Because they initially looked at it ahd then
sent it up here.

Q All right. And apparently you did an analysis
on it, up there?

A Right. It was transferred up here for the
purpose of doing a drug.screen that had been réquested on
the sample. Tampa doesn't do drug screens on blood
samples. So, after they looked at it, then they sent it

up here for the requested drug test.
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Q Apparently you also did a blood-alcohol check:

on it?
A I did that later. After I completed the drug
test -- |
Yes.
A -- and reported the drug findings, then I was
rasked by the Florida Highway Patrol to -- if I could
perform a blood alcohol test on the sample. So I went

back and at that point in time, did a blood alcochol test
which was in January of '97.
Q Apparently the blood alcohol came back a .06?
A That's correct.
Q Given the clotting problem, do vyou feel

comfortable with the .06 readings as being accurate?

A Yes, I do.

Q Accurate at least at the time you got them,
right?

A That's correct.

Q When did you actually do the blood anélys%s,
sir?

A I did the blood alcohol -- the actual date of
the analysis was January 31st, 1997.

Q Given the fact that there's clotting, can we be

‘sure that the blood alcohol that you determined on

January 31, 1997 accurately reflects what it was at the

time that it was withdrawn back on June 30, 1996.
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A The clotting by itself, I don't think, would:
have much to do with that. The length of time of storage
would have more effect than the clotting itself.
Clotting doesn't -- in and of itself, clotting does not
affect the alcohol concentration of the sample.

Q The clotting is just indicative that there may
be a chemical reaction going on; it suggests that, right?

A Well, it suggests that there's something in the
sample's history that's allowed the blood to clot, which
is a normal process for a blood sample that's drawn.

Q But sodium fluoride is supposed to retard that;
that acts as the anticoagulant?

A Sodium fluoride does, and also the EDTA.

Q You had mentioned that the length of time might
have something to do with it. The length of time between
the time it was drawn and your check, based on your
experience, 1is the blood-alcohol going to go up or down,
Oor can you say one way or the other?

A Based on my experience and study of this
storage question, samples that are collected in sodium
fluoride tubes such as these, the Dblood alcohol
concentration over a length of time, such as this of
several montﬁs, will go down.

Q What do you think caused the clotting in this
case in the blood sample?

A I don't know. Speculation would be that it's
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most likely just from mixing of the sample after it was
collected.

Q Did you do any tests on the sample to try to
find out what would have caused the clotting? a

A I'm not familiar with any such tests, no.

Q I mean, for example, checking whether there was
even sodium fluoride in there. In other words, whether
the anti-coagulant was -- whether there was some evidence
of sodium fluoride in the samples.

A Other than the labeling on the tubes itself,
no, I didn't do any chemical testing for sodium fluoride
or for the EDTA. A

Q The extent of the clotting, have you ever had

a case before where the blood was so clotted that the lab

in Tampa could not even begin to analyze it for blood

alcohol?
A This is the only one that I recall like this.
Q Okay. How many submissions have you gotten

over the years?

A Total submissions over the years?
Q Yes. Just approximately.
A I have taken literally thousands of samples for

blood alcohol analysis received into the labs that I have
been working at.
Q And this is the only sample you've ever seen

that was clotted to this extent, correct?
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No, that's not what you asked me a minute ago.

Q I'm sorry,. You have gotten samples clotted to
this extent?

A I've had samples that I received in this
laboratory that were clotted to the point to where I
couldn't do an alcohol analysis on them. This wés not in
that state or condition when I saw it.

Q Do you have any opinion as to, you know --
assuming that the original reading was higher than an
.06, are you able to quantify and say what it would have
been had you been able to analyze it back on June 30 of
'967?

A No, not really.

The only thing we know is we have the average
losses published in the literature, but it's going to be
on the order of about .02 to maybe .04 grams percent, but
that's -- again, we don't know about this particular
sample. The one thing we do know is that each of the
tubes had the same concentration of alcohol in them at
the time they were analyzed which indicates that there
weren't any -- to me -- that there weren't any really
drastic changes taking place .in those samples.

Q In other words, the fact that two different
tubes both ended up the same way makes you feel that

there must not have been something too crazy going on in
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either of them, right?
A Yes.
Q Or they wouldn't have ended up the same?
A I wouldn't have expected that.
Q So, your best testimony, your most accurate

testimony, is that the blood was a .06 at the.timebthat
it was pulled; is that what you would have to say?

A At least a .06 and probably higher, but I can't'
quantify how much higher due to the variability and the
losses that blood samples can undergo. |

Q Do IV's, intravenous fluids given, you know, on
an emergency basis; does that have any effect on blood-
alcohol reading?

A Well, it depends on the manner of collection.
If the blood sample itself was drawn out somehow thrpugh
the IV apparatus or adjacent to the IV, you might get
some dilution of it, the alcohol concentration, assuming
of course that the IV fluid doesn't have alcohol in it.
If the blood is drawn, revoked from the location of the
IV, and -- the body and fhe fluids can re-equilibrate
very quickly, so that the -- any dilution effect caused
by the introduction of IV fluids, and depending on the
quantities, I guess, of course, too, that the dilution
effects would be small after re-equilibration has taken
place.

Q Did you have any history on the sample, how it
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got to Tampa, where apparently the'clotting manifested
itself?

A Only the -- I guess the paperwork that I have
here -- 1let's see -- it wusually tells how it's
transported. A cbpy of the Tampa lab report says that it
was received in the Tampa lab via certified mail.

Q Is that a desirable way for it to come to the
lab? Would it be better to keep it refrigerated as long
as possible and then hand-deliver it?

A Not really. 1In one or two days, overnight and
certified mail usually isn't a problem.

Q Okay. I wanted to ask a little bit about the
drug screen.

A Sure.

Q Maybe'you caﬁ help me out a little bit. What
-- you screened it for amphetamines, barbiturates,
benzodiazepines, cocaine metabolities, phencyclidines,
propoxyphenes, sedative hypnotics, and other drugs; is
that correct?

A Yes.

Q Would that include, 1like pot? I think
"cannabinoids" is the fancy name.

A No, not on blood samples. We're not set up to
do cannabinoids testing on blood testing vyet.

Q Okay.. And what you found was negative for

everything.

It
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A That's correct.

0 Can you help me out? The kind of tests that
ybu do, does it come up with a whole-blood reading for
the blood-alcohol?

A Yes.

Q Okay. And the kind they do in hospitals, are
those referred to as serum-blood tests?

A Most often they use the plasma or the serum, as
opposed to the whole blood, to run the alcohol tests, but
in this particular case, I don't know.

Q Okay. The serum results, if you look at a
serum test on blood and the kind of tests you run, is
there any, you know, correlation, or does one tend to run
higher than the other for the same sample?

a No. It's pretty well established that the
alcohol concentration in the body is related to the water

content, and since the water content of serum is higher

than the water content of whole bloqd, the alcohol

concentration in the serum part of the blood will be
higher than it is in the whole blood.

Q What does the literature indicate as far as the
average disparity between the two?

A Well, the average report in the literature is
soméwhere around 15 to 20 percent.

Q Higher per --

A Higher in the serum than.in the whole blocod.
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Q The tests for the serum blood, how does that
differentiate from the tests that you do? In other
wbrds, the way the hospitals do.

A Pardon me?

Q Can you explain just the difference in the
tests that the hospitals do producing the serum-blood
result versus the kind of tests that you do?

A It depends on the type of tests they use.
There's a number of tests that are available. .Most of
them that I'm vaguely familiar with are -- or familiar
with at all -- are based upon some type of automated
clinical analyzer, such as the Dupont, ACA, or maybe a
enzymatic test, such as the TDX, or something like that.
But these are basically designed to perform the tests on
a serum sample as opposed to whole blood, since an awful
lot of other trifle tests are done on serum or plasma.
It's just a physical difference. If I -- more than the
difference in the method --

Q Okay.

A -- of testing.

If I took the serum sample here in my
laboratory, and analyzed it using my method, I would also
get the higher result, because the serum actually
contains a greater concentration of alcohol than the
whole blood does from the same sample.

Q Okay. I understand.
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What tests did you actually run -- for the
blood-alcohol in this case, what tests did you run?
“A I used the gas-chromatography based procedure.
Q Okay. And are there any backup tests that you
did?
A Well, I do the tests in duplicate so the second

test confirms the first. And I also use the two-column
method, so that I have a second column in the gas
chromatograph of a different polarity, a different nature
that I can examine the samples off.

Q Is there any way for you to determine anything
other than what the blood-alcohol was at the time it was
drawn? That is, have you been asked.to, in this case, or
are you able to do any retrograde extrapolation?

A I haven't been asked, no. But I can give some
ranges depending on the time of the last drink.

Q What information would you have to have before
you can do any retrograde extrapolation?

A Basically, the minimum. I would like to know
the drinking history or drinking pattern of the subject,
which the important information there is the time of the
last drink. Then the other information that would be
nice to have would be the weight -- height and weight --
of the individual, but that's not really absolutely
necessary.

Q Was there anything to indicate that the samples
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that you looked at, the tubes were not properly capped or
stoppéd, or that the requisite, you know, procedures were
nbt followed? Other thén the clotting, obviously. But
anything else to suggest that there was a problem with
the packaging initially?

A No, I didn't note anything. . It was the
standard kit; sealed, two gray stoppered vials, indicated
"sodium fluoride" and "EDTA" on the bottle labels. The

samples were clotted.

Q By "clotted", does that mean there was no fluid
in the --
A No, it doesn't mean there was no fluid. It

means there's a small amount of fluid, but then a large
amount of clotted material in these particular tubes.

Q What do you have to do to break it down where
you can actually do the tests? Do you put some kind of
solvent in there or heat it up, or just out of curiosity,
how do you eliminate the clotting before you do your
tests?

A In this case, what I did for the blood-alcohol
test was to vigorously mix the samples, the tubes, with
a vortex mixer, and then I put them on a rotator for 15
minutes. And then when I took the tubes off the rotator,
at that point they were liquified where I could get a
reproducible liquid --

Q The vortex meter - does that react --
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A The vortex mixer.

. Q Oh, I'm sorry.

The vortex mixer, does that act chemically in
a chemical context, with the clotted material to
breakdown --

A No. This is mechanical shaking. Just shaking
the sample vigorously.

Q You don't put any wétef or solution 1in, orl
anything like that?

A No. 1It's just simply, you just put the tube on
the mixer and it shakes the tube very fast.

Q Okay. What happens that causes blood to clot?
Now, I realize that sounds ignorant, but as best as you
can describe, if I got, you know, a container with liquid
blood in it, what is actually happening when it clots?
Is it a chemical reaction or what is actually happening
to make it go from liquid to solid?

A Well, I don't remember the details of the
process, but the basic process involves substances in the
blood, called clotting factors, and certain ions that are
present in the blood. And when blood is taken from the
body, and placed in a tube, or in even like a small
beaker, the natural process is for the blood to clot.
There are a series of reactions that take place.

Anticoagulant compounds, such as sodium fluoride, or

EDTA, or heparin, that are added to blood to slow down

Lt
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this clotting process interferes at some point in this
chemical reaction.

Q Okay. So, actually, the clotting is a chemical
reaction, right? I mean, that's really what's happening,
there'é some kind of chemical reaction?

A Yes.

Q Okay. .And the sodium fluoride or the EDTA, is
in there to prevent or retard the chemical reaction?

A That's correct.

o] So, if you have a very clotted sample, we know

that there's a whole lot of chemical reactions going on?

A Well, we know the clotting happened, anyway.

Q But that's the result of the chemical
reactions?

A Yes.

Q Are there any articles or 1literature that

you've read that address, you know, the possibility that
the blood alcohoi can increase over lengthy periods of
time?

A That can increase? No.

The studies that have been published, dealing
with the stability of alcohol-stored blood samples are
uniformly demonstrating losses of alcohol from the blood,
with storage over lengthy periods of time.

o] Okay. I asked the question: Do those studies

quantify, like so many months, you know, it goes up? The
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blood-alcohol increases by a certain percent? - Or are

there any guidelines that are in the literature?

A Well, there}s one study published in the
Journal of Analytical Toxicology, in Volume 8, March-
April of 1984.

0 What did that say?

A By Chang and co-workers. They looked at
samples similar to the ones that we get in for analysis,
that have been analyzed and then stored at room
temperature for periods of three years, and then another
set of samples that had been stored for periods of six
and three-fourths years.

Q Okay. What happened?

A Then they went back and reanalyzed them, and
all of‘the samples showed losses of alcohol from their
original alcohol concentration.

Q Can'you give me an idea, percentage wise, how
much they went up or down over a --

A Well, not in percent, but in concentration, the
range of losses ranged from about .02 to .04 grams of

alcohol per hundred milliliters of blood.

Q Okay.
A .02 to .04 percent.
Q Is that related to what it originally was? In

other words, did they start with a known of .20 and then

the loss --
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A They started with various concentrations, from

low concentrations to high concentrations.
Q Okay. For example, at the high concentrations,

they started at a .20, then how much would that go up, or
how much would that go down, I guess?

A The concentrations weren't related to the
original concentration. The losses were not related to
the original concentration.

Q Okay.

A In other words,‘ if you had a sample that
started out with a high concentration, it did not
necessarily lose more over the storage period than a

sample that started out with a lower concentration.

Q The duration of these was six years and three
years?

A Yes. At room temperature.

Q Okay. Now, obviously in our case, once you

received the sample, you refrigerated it, right?

A That's correct.

Q Okay. And then you only held it for what,
seven or eight months before you tested it?

A It was in our lab from July to January. That's
about six months, I guess, before we did the alcohol
test. And it was in refrigerated storage that whole
time, except when it was out for sampling for the drug

test.

Ut
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Q So the study that these guys did really isn't
very close to what occurred in our case here, right?
A The study that I'm referring to is a much worse
case scenario than what we're dealing with.

Q Right. That's what I'm getting at. That was

“at room temperature for a longer period of time, whereas

in our case, basically, it was refrigerated for a much

shorter period of time, which would tend to keep it more

stable.
A That's correct.
Q As far as the -- if indeed, at some point in

time, that State asks you to do the retrograde
extrapolation just so I understand what your opinion is,
approximately.how long do you feel it is from the time a
person ingests a drink to the +time that -it's fully
reflected iﬁ their blood, the alcohol from the drink?

A On average, between 30 and 60 minutes.

Q And it depends on things 1like how full their
stomach is?

A Yes, it depends on things 1like that. It
depends on how much they are drinking in that dose.

Q And you, you know, your Qpinion as far as the
burn-off, you know, once a person peaks out, what is your
professional opinion as to the time it takes to burn off
alcohol, the dissipation rate?

A The average rate of elimination has been pretty
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well documented to be about .015 to .018 grams percent
per hour; however, there's a range associated with this
that varies anywhere frém .01 up to about .02.

Q And -- )

A And if you use three decimal places, the low
range is probably closer to about .008 or .009. I would
use .008 as the bottom of the range as being the most
conservative estimate of the burn-off rate. Now,
experienced drinkers or high blood alcohol concentration
or alcoholics, the burn-off rate can be higher than .02.
It can be .025 or .03.

Q If I give you a hypothetical example that Lee
Appleman's last drink was at the time of the crash, that
being 12:06 a.m., and the blood draw was at 2:34 a.m.,
what can you tell me with a person that weighs 150 lbs.-

A Well, let me print out a range for you on my
computer (pause). Alright, as you can see, if I
calculate the last drink at 12:06 a.m., I allow 30
minutes for absorption and 30 minutes for plateau, I am
left with 88 minutes. Since I don't know how many drinks
were conéumed total, I use a zero (0). At a .06 blood
draw at 2:34 a.m., for the average male I would calculate
the blood alcohol at .052 at 12:06 a.m.

Q How do you.arrive at that?

A The average male distribution rate is .68. The

average female is .55. A very lean, or muscular person

o)
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has an average distribution rate of .86. Those with high
body fat have a .47 so I can give ranges based upon body
fat.

This line chart shows absorption, plateau, then
elimination of alcohol. With the last drink at 12:06,
12:36 is maximum absérption on average person, 1:06 1is
end of plateau period, then elimination bggins until test
at 2:34 a.m. where we know the blood alcohol is .06%.
Deducting a full .03 for absorétion and plateau from the
peak at .082%, the minimum blood alcohol for the average
male is a .052. For the average female I do the same,
but the assumption is the average female has somewhat
more body fat, which means higher blood alcohol per
volume because fat doesn't absorb the alcohol.
Therefore, the average female with the last drink at
12:06 a.m. and other factors you have given me would have
a minimum blood alcohol of .056 at 12:06 a.m.

Q So the more body fat the fewer the number of

drinks to get a higher blood alcohol percentage?

A Yes, assuming a constant weight.

Q How many drinks would it take a 150 lb. person
to produce the blood alcohol level of .06 at 2:34 a.m.

A The second set of numbérs show the range in the
number of drinks present to produce a .06. The average
male would need the alcohol from 2.3 ounces of 100 proof

alcohol present to produce that level, or a little over

¢
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whét we usually say two drinks. For the average female,
it would take 1.87 ounces of 100 proof alcohol to be
present. We figure a one ounce shot of 100% equals one
drink. When I say "present", I mean in the individual's
system at the time the test was taken.

Q What happens as we change the time of the last

drink?
A There will be dramatic changes in the blood

alcohol for 12:06 a.m. For example, if the last drink
was at 11:45 p.m. I would allow for an only nine minutes
of absorption after the accident time of 12:06 a.m.
Adjusting the total percent volume of alcohol consumed
would put the range from .069 to .105. Thelaverage male
would be about .078 and the average female .084 at the
time of the crash.

If the last drink was consumed at 11:30 p.m., now
the 30 minutes absorption occurs before the crash at
12:06 a.m. So with a .06 at 2:34 a.m., I would calcuiate
the blood alcohol at the time of the crash for the
average male of .091% and .097% for the average female.

If the last drink was at or before 11:00 p.m. --
absorption and plateau have resulted in peak prior to the
accident. At this point I go back from the .OS'at 2:34
a.m. and the average male is at .097% and the average
female is at .104% at the time of the crash.

Q But the range goes as low as .085.
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A Yes, but the top end is .134. The calculations

are made using average elimination rates and distribution

rates. Without knowing your client's exact metabolism,

body fat, etc., I can only speak in terms of averages.

However, your client would fall somewhere within the
minimum and maximum.

Q I don't have any further questions.

Lt
(0:0)



Case No. 96-9721-CF . LESLIE J. LEE

Subject: APPLEMAN. LEE 10-01-1996  10:00:45

Bodv Weight in Pounds: 150
Chemical Test Results: .06
88 Minutes Elapsed Since EITHER...
a. Time Subject STARTED Drinking (MINUS 15 min.), OR...

h. Time Subject Was Stopped for Traffic Violation.

ALLEGED No. of Drinks Consumed: 0

Total No. Of Drinks Present per Distribution Ratio

1.60035 1 1.87275 2.31540 2.92830

Maximum BAC% per Distribution Ratio for ALLEGED Drinks Consumed

.0000000% .0000000% .0000000% .0000000%

Total Per Cent Volume of Alcohnl Consumed

.0001667  .0002500  .0003000  .0003333  .0004167  .0005000
_ L075% .082% .086% .089% 097%  .104%
(—,033 P O¥S 7 cCS2% P 0S56% 0 cS3% Rty 17X L0714

Total No. of Drinks Coﬁsumed per Distribution Ratio and Elimination Rate

ER: .0001667 .0002500 .0003000 .0003333 - .0004147 .0005000
470 Leolss  21mls 730450 23828 28783 2.17398
.55: 2.33053 2.55943 2.69676 2.78832 3.01721 3.24610
.68: , 2.881139 3.16438 3.33418 3.44737 3.73037 4.01336
.86: 3.64411 - 4.00201 4.21675 4.35991 4.71782 5.07572
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Case No. 96-9721-CF . LESLIE J. LEE

Subject: APPLEMAN, LEE : 10-01-19956 ll:Ol:lj

Bodv Weight in Pounds: 150

Chemical Test Results: .06

109 Minutes Elapsed Since EITHER..
a. Time Subject STARTED Drinking (MINUS 15 min.), OR...
b. Time Subject Was Stopped for Traffic Violation.

ALLEGED No. of Drinks Consumed: O

Total No. Of Drinks Present per Distribution Ratio

1.60035 1.87275 2.31540 2.92830

Maximum BAC% per Distribution Ratio for ALLEGED Drinks Consumed

.47 .55 .68 .86

.0000000% .0000000% .0000000% .0000000%

Total Per Cent Volume of Alcohol Consumed

.0001667 .0002500 .0003000 .0003333 .0004167 .0005000

.078% .087% .093% .096% J105% .114%

Total No. of Drinks Consumed per Distribution Ratio and Elimination Rate

ER: .0001667 .0002500 .0003000 .0003323 .0004167 .0005000
1. 2.08890  2.32718  2.47258 256945 281173 3.05400
.55: 2.43978 2.72329 2.89340 3.00680 3.29032 3.57383
.68: 3.01645 3.36698 3.57729 3.71750 4.06803 4.41856
.86: 3.81492 4.25824 4.52422 4.70155 5.14486 5.58817
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NR

.47

.55

Case No.

Snhiject:

Total No.

ER:

96-9721-CF_

APPLEMAN,

Body inght in Pounds:

Chemical Test Results:

124 Minutes
a. Time
h. Time

ALLEGED No.

Total

1.60035

ILEE

Elapsed Since EITHER..

.06

[.LESI.TE J.

10-01-19

Subject STARTED Dr1nk1nq (MINUS 15 min.), OR
Subiect Was Stopped for Traffic Violation.

of Drinks Consumed:

0

No. Of Drinks Present per Distribution Ratio

g

1.87275

2.31540

2.92830

LEF

96  11:00:

Maximum BAC% per Distribution Ratio for ALLEGED Drinks Consumed

.000000

.0001667 .0

.0001667
215158
2.51781
3.11293

3.923694

0%

.0000000%

.0000000%

.0000000%

Total Per Cent Volume of Alcohol Consumed

002500

.0002500

2.42720

2.84034

3.51169

4.44125

.0003000

.0003000
2.59257
3.03385
3.75095

4.74385

BEST COPY. AVAILABLE

.0003333

.0003333

2.70281

3.16287

3.91045

4.94557

61

.0004167 .0

.0004167
297803
3.48540
4.30922

5.44989

005000

of Drinks Consumed per Distribution Ratio and Elimination Rate

.0005000
3.25404
3.80793
4.70798

5.95421
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Case No. 96-9721-CF LESLIE J. LEE

Subject: APPLEMAN, LEE 10-01-1996 10:14:01

Body Weight in Pounds: 150
Chemical Test Results: .06

154 Minutes Elapsed Since EITHER...
a. Time Subject STARTED Drinking (Minus 15 min.), OR...
b. Time Subject Was Stopped for Traffic Violation.

ALLEGED No. of Drinks Consumed: 0

Total No. Of Drinks Present per Distribution Ratio

47 .55 .68 .86

.0000000% .0000000% .0000000% .0000000%

Total Per Cent Volume of Alcohol Consumed

.0001667 .0002500 .0003000 .0003333 .0004167 .0005000

.086% .099% .106% A111% 124% 137%

Total No. of Drinks Consumed per Distribution Ratio and Elimination Rate

ER: .0001667 .0002500 .0003000 .0003333 .0004167 .0005000

Ié)tl'} 2.25827 2.58723 2.78461 291619 3.24515 3.57411
S5 2.64266 3.02761 3.25858 3.41257 3.79752 4.18247
68:  3.26729 3.74323 4.02880 4.21917 4.69512 5.17106
.86:  4.13216 4.73408 5.09524 5.33601 = 5.93794 6.53987
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l 1 CERTIFICATE OF OATH
' 2 STATE OF FLORIDA )
' 3 COUNTY OF PASCO )
4 I, the undersigned authority, certify that LESLIE
l 5 LEE personally appeared before me and was duly sworn.
. 6 WITNESS my hand and official seal this < day of
7 February, 1997.
8 /%71/
l 9 LISA M. GUDE
10 Notary Public - State of Florida
11 My Commission No. CC348761
l 12 Expires: 2/16/98
13 - I further certify that I am not a relative,
l 14 employee, attorney or counsel of any of the parties, nor
l 15 am I a relative or employee of any of the parties'
16 attorneys or counsel connected with the action, nor am I
I 17 financially interested in the action. )
18 DATE this A/ day of February, 1997.
l 20 4,ISA M. GUDE
21
I 22
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DEPOSITION OF PAT CLEMENTZ
PROCFEDTINGS
DIRECT EXAMINATION
BY ATTORNEY PEBBLE
Q: Good afternoon, my name is William Pebble and

I repreéent Lee Appleman. Lee is charged with one count
of DUI with serious bodily injury. You have been listed
as a witness in this case and in Florida we have the

right to take statements from witnesses under oath to

'investigate the case and to prepare for trial. Have you

ever given a deposition before?

A: No.

Q: Well, this woman is a court reporter and she
takes down my questions and your answers on that machine.
If this case goes to trial, what we say here will be
typed into a transcript. It ié very important that you
listen closely to my questions before you answer them.
If you don't understand my question, ask me to explain or
rephrase it for you. Otherwise, later on we are going to
assume that the answers you give me are intended to be

responsive to the questions asked. Do you understand?

A: Yes.

Q What is your full legal name?
A: Pat‘Clementz

Q Your date of birth?

BEST COPY AVAILABLE
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A: February 17, 1978;

Are you employed?
A: I work part-time at Super-Market and I'm a

senior at Sunshine County High School.

Do you know the defendant, Lee Appleman?
A: Yes.
Q: How do you know Lee?
A: I met Lee through high school. We had some of

the same classes when I was a junior and Lee was a

senior. Both of us were on the swim team.

Q: Did you consider yourself and Lee to be
friends?
A: Not really. I mean at one time we were pretty

close; but I worked at nights and weekends and stuff so
we really didn't see much of each other outside of
school.

Q: Do you dislike Lee?

A: Well, I'm not happy about what happened to my
friend Fran. After all, Fran can't run track anymore and

lost the scholarship to State University. I blame Lee

for that.
Q: Why? Because of the accident?
A: It wasn't just an accident. If Lee hadn't been

drinking and showing off in the fancy new car Lee's
parents bought for graduation, Fran would be running

track at State University instead of pushing a wheelchair
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at the community college. I see Fran there all the time
because I take a computer class at Sunshine Community
College as part of a dual enrollment program. Fran just
isn't the same. I mean Fran tries to stay optimistic.
Just seems to me the scars and paralysis have crushed

Fran's spirit.

Q: Was Fran a good friend of yours?
A: Not really. Actually we see more of each other
now than before the wreck. Fran was real popular in

school, but always nice to me, not mean like some are you
know. I doubt Fran even knew my name two years ago. My
friend Elly knew Fran real good and I always kind of
admired. Fran, you know. Fran was a good student,
athletic, but not stuck up. Just a real nice person.

Fran doesn't deserve what happened.

Q: Do you know what happened leading up to the
accident?

A: Yes and no. I was working at Super-Market when
Lee came to the store that afternoon. I knew Lee wasn't

old enough to buy alcohol but I didn't say anything. Now
I wish I did.

Q: What did you éeé at the market?

A: Lee was there with some guy and they bought a
12-pack of bottled beer, some orange juice and a 1.5
liter bottle of vodké. I don't know who paid for it. I

never saw the guy Lee was with before or since. He
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looked older so maybe he actually showed the clerk a
valid I.D. Anyway I saw them go toward the register and
I was called to bag groceries at another register in the
food section so I didn't actually see them leave. >

Q: How do you know Lee ended up with the vodka and
beer.

A: Because, later I saw Lee at the party at
Terry's house; Lee had a glass in hand when they piled
into the car before the wreck. When they left, there
were beer bottles on the ground where the car had been
parked. The plastic vodka bottle was there too. 'It was
empty.

Q: Did you actually see Lee drinking beer or vodka
a£ the party?

A: No, I didn't. But Terry told me Lee was the
one who had brought the beer and vodka. I saw a couple
people in the backyard with beer bottles and some with
beer in cans. One was so drunk he/she was vomiting into

a flower box outside the screened patio.

Q: Was that Lee?

A. No.

Q: How many people did you see with beer?

A: At least five or six. Don't get me wrong. It

wasn't 1like they had a cooler full of beer there or
anything, but there were people drinking. I mean, you

could tell by the way they were acting.
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Q: Was Terry drinking anything?

A: Not that I saw or could tell._ I talked to
Terry and I didn't smell anything like beer or liquor.
Terry had a glass of soda or something when we talked,
but didn't act drunk or anything.

Q: Did Terry's parents know some of the kid's were
drinking?

A: I don't know for sure. They stayed inside the
houée the whole time I was there. Terry knew for sure
and I mean it was pretty obvious. Like I said, I saw
people drinking beer out by the pool and in the backyard.

Q: What time did you get to the party?

A: About 10:00 p.m., like I said, I was working

earlier in the day.

Q: Did you drink any beer or other alcoholic
beverage?

A: No, I don't drink or do drugs.

Q: Were there-drugs at the party?

A: I wouldn't know. I didn't see any.

Q: You said you saw Lee when they left in the car.

Did you see Lee before that?

A: When I got there, Lee, Fran, Terry, Billy,
Katlyn and Elly were looking at the car Lee's parents
bought as a graduation present. It was a new blue
mustang. They were asking Lee to take them for a ride.

Lee took, Terry, Billy, Katlyn & Elly for a ride first.
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Q: “What time was that?
A: About 10:00 o'clock or little after. I had
just got there.
Q: Any ofvthem have beer or alcoholic drinks with
them?
A: I don't know. It was pretty dark by the car.

There weren't any street lights or anything where Lee
parked. I don't remember seeing anything in anybody's
hands at that time. When they drove away, Lee was
driving. The tires squealed when the car went from the
yard onto the pavement. They left pretty fast.

Q: I asked if anyone was drinking? |

A: I told you I couldn't tell then. When they got

back I saw Lee with a glass in his hand but I didn't

taste it or anything. Later, Terry told he that Lee had
brought vodka and beer.
Q: When was that?

A: When Terry got back after the ride in Lee's car

Terry asked me if I wanted any beer. I said no. Then
Terry said, " Lee has some vodka out by the car." I
said, " No, thank you."

Q: Did you see Lee between the time Terry came back
and the time that Fran went for a ride?

A: Yeah, I saw Lee out by the pool talking with
Fran a little later. I said hello and went out in the

backyard. People were already starting to leave, so I
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tried to say hello to everybody I knew before they left.

Q: How was Lee acting?

A: Hard to say. Lee was 1oudef than usual, I could
hear Lee talking from out in the back yard. I could hear
Lee and Fran talking.

Q: Whét were they talking about?

A: School and stuff. What it was going to be like
going off .to college. VWhat it would be like to be on
their own away from their parents. Stuff like that.

Q:. Did you see them leave in the car?

A: Yeah, I did. As a matter of fact I was talking
with Fran and Terry before F%an left. Everybody else was
already gone. We were helping Terry‘clean up. Itiwas
about 11:30 pm. I don't know where Lee was at. I guess
with Jody oﬁt front. Anyway, I asked Fran if I could
offer a ride home. Fran said, "No, I'm catching a ride
in Lee's new wheels before I go home." That's when Terry
said, "Fran, you know Lee's been drinking and Lee's not
too good with that new car. When we took a ride Lee was
driving too fast and almost ran a stop sign."

That's when Lee came into the patio area. Lee had
a 16 oz. plastic cup'in hand and was drinking from it.
Lee must have heard what Terry had said, because Lee
said, "There was nothing wrong with my driving. You guys
were the ones yelling for me to go fastér. Besides, I

stopped in time didn't I?"
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Q: What happened then?
A: Terry just said, "Well, be careful going home.
I'l1l see you at the beach tomorrow." Fran and Lee both

said goodbye and headed toward the patio doors. On their
way out, Lee stumbled on the step of the patio doors -
didn't fall or anything - but stumbled.

Terry and I went out back to make sure we had
cleaned up all the beer bottles. Jody must have been
waiting out front. 1I'd seen Jody drinking beer earlier
and Jody looked real drunk to me. Jody couldn't even
stand up without leaning against something.

Anyway, I couldn't really see the car because of the
trees, but I heard the tires squealing when they left.
I left about twenty minutes later. That's when I saw the
empty vodka bottle. I thought I heard sirens on my way
home, but I didn't find out about the accident until
Terry saw me Monday night at the market.

Q: What did Terry tell you?

A: Tefry said the police had come by the house

about 2:00 a.m., a state trooper actually. Terry said

.the trooper spoke with Mr. and Mrs. Wilson and told them

Lee had lost control of the car and flipped over. The
trooper wanted to know if the kids had been drinking at
the party. Jody had told the trooper they had been
drinking and there were two beer bottles found inside the

car, one empty and one full. Terry pretended to be
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sleeping when the trooper was there. Terry said the
trooper found the vodka bottle and some empty beer
bcttlés. Terry was all upset because Terry thought Mr.
and Mrs. Wilson could be in trouble. Terry said the

trooper was coming back to tape record a statement.

Q: How did the trooper get in touch with you?
A: I called the highway patrol when I found out
Fran was paralyzed. I heard people were going to lie.

They didn't want Lee to miss out on going to college and
if no bne said anything about drinking at the party,
Terry and Terry's parents wouldn't be in any trouble. I
thought it was important to ﬁell the truth. I think
Terry's parents should.have to help Fran's parénts with
all the hospital bills: Lee was wrong, and should pay

for it, too.

Q: Did you see Fran drinking anything that night?
A Not that I saw.

Q: Did'Fran act drunk or anything unusual?

A Not that I could tell. Fran was happy and

kidding around and everything - but not drunk. No way
was Fran drunk.
Q: Thank you. I don't have anymore questions at

this time.
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DEPOSITION OF JODY RIDER

PROCEEDINGS

DIRECT EXAMINATION

Good afternoon, my name is LAURIE CHANE. I am an
assistant state attorney. Your names was provided by the
attorney for Lee Appleman as having information relating
to the accident which occurred on June 30, 1996. Before
we Begin, let me advise you to pay careful attention
before answering hy questions. Answer all of my
questions truthfully. If you don't know the answers, tell
us you don't know the answer. If you are guessing
something such as time or space tell me it is a guess.
Before we begin do you have any questions?

A: No.

Q: O.K. then, state your full name and occupation.

A: Jody Rider, I am employed part-time at Sunshine
Bar & Grill as a waiter. I'm taking classes at the
Junior College too. -

Q: Jody, as I understand you were a guest at Terry
Wilson's party on June 29th.

A: Yes.

Q: What time did you arrive?

A: I think I got there around 8:00 P.M., but I'm
not really sure because I'd been with some friends before
that.

Q: Jody, did you have anything alcoholic to drink
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thét night?

A: I had a couple of beers.

Q: How many is a couple?

A: Well I had one before I got to Terry's house and
I had one more, maybe two more while I was at the party.

Q: Were you drinking beer out of a bottle, can or
keg?

A: Just cans.

Q: Where did you get the beer from?

A: It was at the party. I think Terry's parents
bought it but I'm not sure. There was a styrofoam cooler
out in the back yard.

‘Q: Before we go any further, let me ask you about
Lee. How long have you known Lee?

A: We've gone to school together since 5th grade.
In fact, we had signed up to be housemates at the
university in the fall, but all that fell through after
the accident.

Q: So you guys are pretty good friends?

A: Oh yea, we're real close.

Q: How about Fran, how would you describe your
relationship?

A: Fran hangs out with the same people but...well,
I don't know...Fran is O.K., I guess. I personally
didn't spend much time with Fran.

Q: You seem hesitant.
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A: Well, I just think Fran is trying to blame
everyone else. I mean, I'm real sorry Fran is.paralyzed
and Lee and I walked away, but the whole thing was Fran's
fault.

Q: How do you mean?

A: Fran had been drinking a lot and you know when
someone is drinking they get a lot of false courage.
Well, Fran was just egging Lee to drive faster and
faster. |

Q: Is that all?

A: No. Lee was trying to slow down at the curve
and drive carefully, but it was Fran who grabbed the
wheel and caused the car to flip.

Q: Did you actually sée Fran grab the steering
wheel?

A: Well, yeah. Fran screamed for Lee to watch out
for the dog. I guess, Fran didn't think Lee was going to
swerve in time, and grabbed the wheel. Fran could have

killed all of us.

Q: How about Lee, was Lee drinking alcohol that
night?

A: I know people are saying that Lee was drunk.
But ybu know I have known Lee for a long time. Lee did
not seem drunk to me. ‘I wouldn't have gotten in the car

if I thought Lee was too drunk to drive.

Q: Did you see Lee drinking anything that night?
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A: I definitely didn't see Lee with any beer.
Maybe Lee had some Vodka that night, but only very
little. There was only a small amount in the bottle and
Lee never even finished what was poured in the cup
because of the accident.

Q: How fast was the car going at the time of the
accident?

A: I don't know, not real fast. I never saw the
speedometer. I was sitting in the back.

Q: Were you wearing a seat belt?

A: Yes.

Q: Were Lee and Fran wearing seat belts?

A: I think Lee was, but Fran wasn't. Lee told Fran
to put the seat belt on, but like I said, Fran was drunk
and wouldn't listen.

Q: Can you remember anything else about the
accident?’

A: I think Lee slammed on the brakes when Fran
grabbed the whéel. Other than that, I just remember the
car rolling over and when it stopped, Fran was gone. Lee
helped me out because I couldn't get the seat belt loose.
As far as I'm concerned, Lee saved my life because the
car could have caught fire or something.

Q: You said something about a dog. Did you see the
dog?

A: Yes I did, through the passenger window.
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Q: What color was it?

A: It looked like a Collie or something tan and
white.

Q: Do you know Pat Clementz?

A: Yes I do. Pat and I don't get along ever since
that argument we had last year. Pat accused me of
cheating on a math test and it was a lie. Lee had to
separate us and somehow Pat fell and broke a tooth.

Q: Do you know if Lee brought any beer or Vodka to

. the party?

A: No I don't. Lee was at the party already when
I got there. But I doubt it. Lee isn't old enough to
buy beer.

Q: I don't have any more questions.
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TAPED STATEMENT of TERRY WILSON

Q: Today's date is Tuesday, July 2, 1996. The time
is 3:15 p.m. " This is Trooper Dale Broadside.
Investigating an accident which occurred at 12:06 a.m. on
Sunday, June 30th. Your name is?

A: Terry Wilson

Q: How old are‘you?

lA: 18

Q: Terry, did you have a party the evening of"
Saturday, June 29, 1996.

A: Yes |

Q: Did Lee Appleman, Jody Rider and Francis
Blameless attend your party?

A: Yes.

Q: What time do you remember Lee getting to the
party? ‘

A: Around 8:00 p.m. I didn't actually see Lee
drive up, but I would say 8:00 p.m. or a little after.
Did Lee act unusual?

No. What do you mean?
Was Lee under the influence of alcohol?

Not that I could tell.

o ¥ O ¥ 0O

Did Lee drink any alcohol at the party?
A: Not that I saw. If anybody was drinking they

didn't do it around me. My parents told me, " No drugs
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or alcohol!", or I would be grounded for the summer.

Q: So you didn't serve any beer, wine, or other
alcoholic beverages to your guests.

A: No! I did not.

Q: Do you know why there was a vodka bottle and
beer bottles out by the street in you front yard?

A: I have no idea how they got there. Somebody
could have had some in their car and I didn't know about
it.

Q: What about Lee? Did Lee bring any beer or vodka
to the party?

A: Lee could have. I don't know. 1Its possible.
I didn't see any.

Q: We found two beer bottles in the wreckage. Also
I located a 12 oz. plastic cup. We talked to Jody and
Jody said they had been drinking at your house.-

A: I didn't ask anyone to bring alcohol.to my
party. If they did, it was without my permission. 1If
Jody was drinking, Jody didn't get it from me. Ask Jody
where it came from. Jody is a liar if Jody says they got
beer from me!

Q: What time did Lee leave the party?

A: It was almost midnight. Lee was one of the last
to leave.

Q: How did Lee act at that time.

GO
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A: Lee was happy. Lee is always happy, just a real
nice person, you know. Lee's parents had bought a
mustang for graduation and Lee had taken some of us for
a ride earlier. Fran needed a ride home and Lee offered
a ride in the new car.

Q: Did Lee have any trouble walking or talking?

A: No. Lee and Fran were both fine when they left.
They were talking and walking fine.

Q: Did you hear or see anything unusual when they
left?

A: No. As a matter of fact I walked them to the
door and. watched them get in the car. Jody was sitting
in the back seat. I saw Jody when they opened the doors
and the light came on inside. I didn't see anything
wrong with Lee's driving. I watched all the way to the
stop sign at the corner. That's the last time I saw
them.

Q: Did you notice if Lee or Fran were carrying
anything when they left?

A: Lee had a plastic cup:. I figured it was soda.
I don't remember Fran having anything.

Did you ride in the car that night?
Yes I did.

Q

A

Q: How was the driving?

A Ok. I don't remember any problems.
Q

Did Lee show off at allz Squeal tires,
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speeding?
| A: No. When I went for the ride, Lee's driving was

fine. No speeding or anything. Lee was real excited
about that car and was real careful with it.

Q: What time do you think it was?

A: Between 9:30 and 10:00 p.m. I'm not sure.

Q: Was anyone else there when Lee ieft?

A: My parents, but they were asleep. I can't
remember anyone else.

Q: Is there anything else you can tell me?

A: No there isn't. I don't know what happened.

Lee and Fran were my friends. I'm just sorry this
happened.
Q: Have you talked to anyone about what happened

that night?

A: No... except my parents. I know they're real
mad. They said if I was lying about any drinking at the
party I'd be grounded and they could be sued. I told
them the truth just like I told you.

Q: I don't have any other questions at this time.
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Naumowicz v. State
562 So0.2d 70 (1st DCA 1990)

Where the evidence presented by the State included testimony
that the defendant consumed a large quantity of beer prior to the
accident, that defendant went through a stop sign, that a blood
sample taken one and half hours after the accident registered a
blood alcohol level of .154%, and retrograde extrapolation placed
the defendants blood alcohol level in a range of .08 to .17% at the
time of the accident, the jury could reasonably infer that
defendants faculties were impaired at the time of the accident due
to alcohol consumption. (note: at time of the accident Florida Law
required a .10 blood alcchol level for presumption of impairment or
unlawful blood alcohol. That has been reduced to today’s .08.)

State v. Norstrom
613 So.2d 437 (Fla. 1993)

Evidence that the defendant consumed alcoholic beverages on
night of incident was relevant to prosccutions charge of reckless
driving in case of manslaughter by culpable negligence.

sizensky v. State
588 So.2d 287 (2DCA 1991)

The evidence was insufficient to convict of DUI manglaughter
where two hours after the accident the Defendant had a blood
alcohol level of .13 and the evidence indicated the defendant had
ingested alcohol so close to the time of the accident and that the
toxicologist could only give a range of from .04 to .22%.
Furthermore, there was insufficient evidence to convict on the
theory of impairment where there was no testimony that the
Defendant’s breath smelled of alcohol, that his eyes were
bloodshot, that his speech was slurred or that he was unsteady on
his feet. The evidence indicated that the defendant applied his
brakes and started skidding 123 feet before the point of impact and
continued to apply his brakes for another 93 feet coupled with the
lack of other evidence nogates a finding of impairment.

Cox v. State
618 So.2d 291 (2DCA 1993)

Simple driving under the influence (DUI) is necessarily lesser
included offense of DUI/serious bodily injury and instruction on
that offense must be given regardless of degree of proof supporting
conviction for greater offense.

BEST COPY AVAILABLE
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Goodwin v. State
610 So.2d 31 (4DCA 1992)

Defendant was not entitled to a judgment of acquittal on an
unlawful blood alcohol level manslaughter conviction where the
State’s expert testified on direct examination that the defendant’s
blood alcohol level at the time of the incident was in a range of
.12 to .137 based upon two sSamples of blood taken from the
dafendant approximately on hour and fifteen minutes and two and one
half hours after the incident. On cross-examination in response to
a defense hypothetical testified that appellant’s blood alcohol
level could have been below .10 at the time of the accident.

Logan v. State
592 So.2d 295 (SDCA 1991)

Instructing jury on 12 civil traffic infractions (including
speeding, open container of alcohol, obstruction of streets or
highways, failure to stop or yield right of way) allegedly
committed by defendant during hours and minutes before collision
giving rise to charges of culpable negligence manslaughter
constituted reversible error where several of the violations took
place a substantial physical and temporal distance from the
accident and none were of the character to evince gross, flagrant
disregard for human life and only speeding and running the stop
sign could have had any direct causal relationship to these deaths.
The commission of traffic infraction is not sufficient without
more, to support a conviction for culpable negligence. Culpable
negligence depends on the extreme character of the conduct itself,
not on its mere illegality.

: Parker v. State
590 So.2d 1027 (1DCA 1991)

Proof of simple negligence is sufficient to support a
conviction for driving under the influence manslaughter.

Quinn v. State
549 So. 2d 208 ( 2DCA 1989)

_ The trial court erred in refusing to permit the defendant to
present expert testimony which refuted the State’s toxicologist who
testified that the defendant had an unlawful blood alcohol level at
the time of the accident. The defendant’s expert would have
testified that the tests performed by the State were flawed and
that his test results indicate the defendant’s blood alcohol level
could have been below .10 at the time of the accident. The trial
courts determination that the defense expert was inexperienced went
to his credibility and not the admissibility of the testimony.

BEST COPY AVAILABLE
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Frazier v. State
559 So.2d 1121 (Fla. 1990)

victim’s not wearing seatbelt was not defense to driving under
influence manslaughter.

Miller v. State
597 So.2d 767 (Fla. 1992)

The issue presented was whether a blood alcohol level of .14 one
hour and twenty minutes after the driver was stopped was admissible
in evidence to prove the offense of driving under the influence of
alcohol where the state’s expert testified that the .14 would not
be the blood alcohol reading at the time of the driving, was unable
to testify what the blood alcohol level was at the time of driving
and conceded that the blood alcohol level could have been below .10
at the time of the offense The Supreme Court of Florida held that
the evidence was admissible, "... (t)he inability of the State to
‘relate back’ evidence to the time the defendant was driving the
vehicle is a question of credibility and weight of the evidence,
not of admissibility, provided the test is conducted a reasonable
time after the defendant is stopped."

The Court went on to indicate, "as a general rule, we believe
a test is conducted at an unreasonable time if the results of that
test do not tend to prove or disprove a material fact or if the
probative value of the evidence is outweighed by its potential to
cause prejudice and confusion.”

Haas v. State
597 So. 2d 770 (Fla. 1992)

The admission of blood test results of .11% taken one hour

and twenty minutes after an accident standing alone constitutes

. sufficient circumstantial evidence upon which the trier of fact may

(but is not required to) convict a driver of driving under the

influence under either the theory of impairment or driving with an

unlawful blood alcohol level. Again, at the time of the offense the

unlawful blood alcohol level was .10 and the State expert could not
testify that the driver was above a .10 at the time of driving.
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316.193 Driving under the influence; penalties

(1) A person is gquilty of the offense of driving under the
influence and is subject to punishment as provided in subsection
(2) if such person is driving or in actual physical control of a
vehicle within this state and:
(a) The person is under the influence of alcoholic beverages,
any chemical substance set forth in 8.877.111, or any
substance controlled under chapter 893 when affected to the
extent that the person’s normal faculties are impaired; or
(b) The person has a blood or breath alcohol level of .08
percent or higher

(3) Any person:
(a) Who is in violation of subsection (1);
(b) WwWho operates a vehicle; and '
(¢) Who, by reason of such operation, causes:

1. Damage to the property or person of another 1is
guilty of a misdemeanor of the first degree, punishable
as provided in s. 775.082 or s.775.083.

2. Serious bodily injury to another, as defined in s.
'316. 1933, is guilty of a felony of the third degree,
punishable as provided in s, 775.082 or 775.083, or s.
775.084.

3. The death of any human being is guilty of DUI
manslaughter, a felony of the sccond degree, punishable
as provided in s, 775.082, s 775.083 or 775.084.
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FLORIDA EVIDENCE CODE

The following specific excerpts from the Florida Evidence Code are applicable to the
1997 case materials. These sections may be in addition to the standard 1997 Mock Trial
Simplified Rules of Evidence and may be used in case preparation and delivery.

SECTION 90.608 -- WHO MAY IMPEACH

Any party, including the party calling the witness may attack the credibility of a witness
by: :
(1) Introducing statements of the witness which are inconsistent with his present
testimony.

(2) Showing that the witness is biased.

(3) Attacking the character of the witness in accordance with state mock trial rules of
evidence and procedure.

(4) Showing a defect of capacity, ability or opportunity in the witness to observe,
remember, or recount the matters about which (s) he testified.

(5) Proof by other witnesses that material facts are not as testified to by the witness being
impeached.

SECTION 90.612 -- MODE AND ORDER OF INTERROGATION AND
PRESENTATION

(2) Cross-examination of a witness is limited to the subject matter of the direct
examination and matters affecting the credibility of the witness. The court may, in its discretion,
permit inquiry into additional matters.

(3) Except as provided by rules of court or when the interests of justice otherwise
require:

BEST COPY AVAILABLE
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(a) A party may not ask a witness a leading question on direct or redirect
examination.

(b) A party may ask a witness a leading question on cross-examination or re-
cross-examination.

SECTION 90.613 - REFRESHING THE MEMORY OF A WITNESS

When a witness uses a writing or other item to refresh his memory while testifying, an |
adverse party is entitled to have such writing or other item produced at the hearing, to inspect it,
to cross-examine the witness thereon, and to introduce it, or, in the case of a writing to introduce
those portions which relate to the testimony of the witness, in evidence.

SECTION 90.614 - PRIOR STATEMENTS OF WITNESSES

(1) When a witness is examined concerning his prior written statement or concerning an
oral statement that has been reduced to writing, the court, on motion of the adverse party, shall
order the statement to be shown to the witness or its contents disclosed to him.

(2) Extrinsic evidence of a prior inconsistent statement by a witness is inadmissible
unless the witness is first afforded an opportunity to explain or deny the prior statement and the
opposing party is afforded an opportunity to interrogate him on it, or the interests of justice
otherwise require. If a witness denies making or does not distinctly admit that he had made the
prior statement, extrinsic evidence of such statement is admissible. This subsection is not
applicable to admissions or a party-opponent.

SECTION 90.701 - OPINION TESTIMONY OF LAY WITNESSES
If a witness is not testifying as an expert, his testimony about what he perceived may be
in the form of inference and opinion when:

(1) The witness cannot readily, and with equal accuracy and adequacy, communicate what
he has perceived to the trier of fact without testifying in terms of inferences or opinions and his
use of inferences or opinions will not mislead the trier of fact to the prejudice of the objecting
party; and _

(2) The opinions and inferences do not require a special knowledge, skill, experience or
training.

SECTION 90.702 - TESTIMONY BY EXPERTS ;

If scientific, technical or other specialized knowledge will assist the trier of fact in
understanding the evidence or in determining a fact in issue, a witness qualified as an expert by
knowledge skill, experience, training, or education, may testify about it in the form of an
opinion; however, the opinion is admissible only if it can be applied to evidence at trial.

SECTION 90.703 — OPINION ON ULTIMATE ISSUE
. Testimony in the form of an opinion or inference otherwise admissible is not
objectionable because it includes an ultimate issue to be decided by the trier of fact.

42
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SECTION 90.704 - BASIS OF OPINION TESTIMONY BY EXPERTS

The facts or date upon which an expert bases an opinion or inference may be those
perceived by, or made known to, her or him at or before trial. If the facts or date are of a type
reasonably relied upon by experts in the field to support the opinion expressed, the facts or data
need not be admissible in evidence.

SECTION 90.803 -- HEARSAY EXCEPTIONS; AVAILABILITY OF DECLARANT
IMMATERIAL :

The following are not inadmissable as evidence, even though the declarant is available as
a witness: .

(1) SPONTANEOUS STATEMENT -- A spontaneous statement describing or
explaining an event or condition made while the declarant was perceiving the event or condition,
or immediately thereafter, except when such statement is made under circumstances that indicate
its lack of trustworthiness.

(2) EXCITED UTTERANCE -- A statement or excited utterance relating to a startling
event or condition made while the declarant was under the stress of excitement caused by the
event or condition.

(3)THEN EXISTING MENTAL, EMOTIONAL, OR PHYSICAL CONDITION

(a) A statement of the declarant’s then existing state of mind, emotional, or physical
condition, including a statement of intent, plan, motive, design, mental feeling, pain, or bodily
health, when such evidence is offered to: ~

1. Prove the declarant’s state of mind, emotion, or physical sensation at that time or at
any other time when such state is an issue in the action.

2. Prove or explain acts of subsequent conduct of the declarant.

(b) However, this subsection does not make admissible:

1. An after-the-fact statement of memory or belief to prove the fact remembered or
believed, unless such statement relates to the execution, revocation, identification, or terms of
declarant’s will. ,

2. A statement made under circumstances that indicate its lack of trustworthiness.

(4) STATEMENTS FOR PURPOSE OF MEDICAL DIAGNOSIS OR
TREATMENT

Statements made for purposes of medical diagnosis or treatment by a person seeking the
diagnosis or treatment by a person seeking the diagnosis or treatment, or made by an individual
who has knowledge of the facts and is legally responsible for the person who is unable to
communicate the facts, which statements describe medical history, past or present symptoms,
pain, or sensations, or the inception or general character of the cause or external source thereof,
insofar as reasonably pertinent to diagnosis of treatment.
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(5) RECORDED RECOLLECTION

A memorandum or record concerning a matter about which a witness once had
knowledge, but now has insufficient recollection to enable him to testify fully and accurately,
known to have been made by the witness when the matter was fresh in his memory and to reflect
that knowledge correctly. A party may read into evidence a memorandum or record when it is
admitted, but no such memorandum or record is admissible as an exhibit unless offered by an

adverse party.

(6) RECORDS OF REGULARLY CONDUCTED BUSINESS ACTIVITY

(a) A memorandum, report, record, or data compilation, in any form, of acts, events,
conditions, opinion, or diagnoses, made at or near the time by, or from information transmitted
by, a person with knowledge, if kept in the course of a regularly conducted business activity and
if it was the regular practice of that business to make such a memorandum, report, record, or date
compilation, as shown by the testimony of the custodian or other qualified witness, unless the
sources of information or other circumstances show lack of trustworthiness. The term “business’
as used in this paragraph includes a business, institution, association, profession, occupatlon and
calling of every kind, whether or not conducted for profit.

(b) No evidence in the form of an opinion or diagnosis is admissible under paragraph (a)
unless such opinion or diagnosis would be otherwise admissible if the person whose opinion is
recorded were to testify to the opinion directly.

9

(7) FAMILY RECORDS

Statements of fact concerning personal or family history in family Bibles, charts,
engraving in rings, inscriptions on family portraits, engraving on urns, crypts or tombstones, or
the like are admissible under certain circumstances.

(8) ADMISSIONS )

A statement that is offered against a party and is:

(a) His own statement in either an individual or a representative capacity;

(b) A statement of which he has manifested his adoption or belief in its truth;

(c) A stateme'nt by a person specifically authorized by him to make a statement
concerning the subject;

(d) A statement by his agent or servant concerning a matter within the scope of the
agency or employment thereof, made during the existence of the relationship:

***NOTE***: See also Florida High School Mock Trial Competition Rules of Evidence
and Procedure.
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RULE L

1997 FLORIDA HIGH SCHOOL MOCK TRIAL CHAMPIONSHIP

RULES OF THE COMPETITION

Team Composition/Presentation

The competition is open to students currently enrolled in grades 9-12 in
Florida schools. All students on a team must be enrolled in the same school
in the district they are representing.

Teams shall consist of six (6) primary members: three attorneys and three
witnesses. Teams may have two additional members to serve as alternates.
Participation and duties of alternates shall be at the discretion of the team

coach.

Students may switch roles for different rounds of trials (i.e. a student may be
an attorney for the defense and a witness for the plaintiff during separate
rounds).

Each team must be fully prepared to argue both sides of the case.
(Prosecution/Plaintiff and Defense/Defendant) using six team members.

Students of either gender may portray the role of any witness. The
competition will strive to make roles gender neutral. However, some cases
will warrant a specific gender role. In such cases, students of either gender
may portray the role but the gender of the witness may not change from the
case as presented. o

Team Roster/'Roll" Call

Copies of the Team Roster form must be completed and_returned prior to
arrival at the competition site. Teams should be identified by the code
assigned at registration.

Before beginning a trial, teams will be asked to prepare a "Roll Call" list to

* identify the students participating in each round and their corresponding

roles. No information identifying team origin should appear on the list.

CR-1
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RULE Il

A ' .

RULE III.

A.

The Case

The case may consist of anyor all of the following stipulations,
documents, narratives, exhibits, witness statements, etc.

The stipulations (and fact statements, if any) may not be
disputed at the trial. Witness statements may not be altered.

All witnesses must be called.

Trial Pregentation
The trial proceedings will be governed by the Florida
Mock Trial Simplified Rules of Evidence. Other more

complex rules may not pe raised at the trial. Questions or
interpretations of these rules are within the discretion of the State Mock Trial
Advisory Committee, whose decision is final.

Each witness is bound by the facts contained in his/her own witness

statement, the Statement of Facts, if present, and/or any necessary
documentation relevant to his/her testimony. Fair extrapolations may be
allowed, provided reasonable inference may be made from the witness'
statement. If, in direct examination, an attorney asks a question which calls
for extrapolated information pivotal to the facts at issue, the information is
subject to objection outside the scope of the problem.

If, on cross-examination, an attorney asks for unknown information, the
witness may or may not respond, so long as any response is consistent with
the witness' statement or affidavit and does not materially affect the witness'

testimony.

Adding facts which are inconsistent _with the witness
statement or with the Stipulated Facts and which would be
relevant with respect to any issue in the case is not
permitted. Examples include, put are not limited to (a)
creating a physical or mental disability, (b) giving a
witness a criminal or bad record when none is suggested
by the statements, (c) creating facts which give a
witness standing as an expert'and (d) materially changing
the witness's profession, character, memory, mental or
physical ability £from the witness statements by
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RULE IV.

A.

testifying to "recent changes."

If certain witnesses are stipulated to as experts, their
expert qualifications may not be challenged or impeached
by the opposing side. Their testimony concerning the
facts of the case, however may be challenged.

on direct examination, the witness is limited to the
facts given. If a witness testifies in contradiction to
the facts given in the witness statement, that testimony
may be impeached on cross-examination by the opposition
through the correct use of the affidavit. The procedure
is outlined in the Rules of Evidence.

On cross-examination, no restrictions will be made on the
witness or the cross-examination, except that the answer
must be responsive and the witness can be impeached.

" 1f the attorney who is cross-examining the witness asks

a queétion, the answer to which is not contained in the
stipulations or affidavit then the witness may respond to
that question with any answer as long as the answer does
not contradict or materially change the affidavit.

If the answer by the witness is contrary to the
stipulations or the affidavit, the cross-examination
attorney may impeach the witness.

igse of yoir dire examination of a witness 1s not
permitted. '

STUDENT ATTORNEYS

Team members are to evenly divide their duties. Each of the three attorneys

will conduct one direct and one Cross, in addition, one will present the
opening statements and another will present closing arguments. In other
words, the attorney duties for each team will be divided as follows:
Opening Statements

Direct Examination of Witness #1

Direct Examination of Witness #2

Direct Examination of Witness #3

Cross Examination of Witness #1

Cross Examination of Witness #2

oOOs LN
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B.

RULE V.

Cross Examination of Witness #3

Direct Examination of State's Rebuttal Witness
Cross Examination of State's Rebuttal Witness

0. Closing Argument (including Rebuttal) (See Rule 12)

2 ©o0oN

*Note: In this year's case, the prosecution is allowed to call one rebuttal
witness. The defense will have the opportunity to cross examine the rebuttal
witness. The defense will NOT be allowed to call a rebuttal witness.

At the close of the defense's case, the presiding judge will ask the
prosecution if they would like to call a rebuttal witness. At the State's option,
one witness may be selected for rebuttal testimony. That witness must be
announced to the presiding judge before the rebuttal testimony is presented.
One minute of direct testimony and one minute of cross examination will
be allowed. For this year's case, the attorney for the rebuttal direct and
cross will be at the teams' discretion.

Opening statements must be given by both sides at the beginning of the trial.

The attorney who will examine a particular witness on direct examination is
the only person who may make the objections to the opposing attorney's
questions of that witness' cross examination, and the attorney who will cross-
examine a witness will be the only one permitted to make objections during
the direct examination of that witness.

Each team must call the three witnesses listed in the case materials.

~ Witnesses must be called only by their own team and examined by both

sides. Witnesses may not be recalled except as noted in this year's rebuttal
witness testimony. '

Attorneys may use notes 1in presenting their cases.
Witnesses are not permitted to use notes while testifying
during the trial.

To permit judges to hear and see better, attorneys will
stand during opening and closing statements, direct and
cross-examinations, all objections, and whenever

. addressing the presiding judge. Students may move from the

podium only with permission of the presiding judge.
SWEARING OF WITNESSES

The Presiding judge will indicate that all witnesses are assumed to be sworn.

CR-4
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RULE VL.

RULE VI

RULE VL.

RULE IX.

RULE X.

CASE MATERIALS

Students may read other cases, materials, and articles in
preparation for the mock trial. However, students may
cite only the case materials given, and they may
introduce into evidence only those documents given in the
official packet. In addition, students may not use, even
for demonstrative purposes, any materials which are not
provided in the official packet. The following are pot
permitted: props, costumes, and/or enlargements.

TRIAL COMMUNICATION

Instructors, alternates, and observers shall not talk to, signal, communicate
with, or coach their teams during trial. This rule remains in force during any
recess time which may occur. Team members may, among themselves,
communicate during the trial; however, no disruptive communication is
allowed. :

Non-team members, alternate team members, teachers, and coaches must
remain outside the bar in the spectator section of the courtroom. Only team
members participating in this round may sit inside the bar.

TRIAL START TIME

The starting tirrie of any trial will not be delayed for longer than ten minutes
unless approved by the Mock Trial Coordinator. Incomplete teams will have
to begin without their other members or with alternates.

CONDUCT/ATTIRE

All participants are expected to demonstrate proper courtroom decorum and
display collegial sportsmanlike conduct. Appropriate courtroom attire
is required. Adherence to the Code of Ethics is expected. of all participants.

VIDEOTAPING/PHOTOGRAPHY

Cameras and recording devices are permitted in certain courtrooms,
however, the use of such equipment may not be disruptive and must be
approved in advance of the competition by the FLREA. When one team
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RULE XI.

RULE XII.

RULE XIll.

RULE XIV.

RULE XV.

A

requests to videotape during a trial, the opposing team must be consulted
and their permission granted prior to taping. |

WITNESSES

Witnesses are to remain in the courtroom during the entire trial.
JURY TRIAL

For purposes of the competition, students will assume this is a jury trial. The
scoring judges will act as the jury. The presiding judge is the trial judge.
Students should address the scoring judges and the presiding judge.

VIEWING A TRIAL

Team members, alternates, attorney-coaches, teacher-sponsors, and any
other persons directly associated with a mock trial team, except for those
authorized by the State Advisory Board, are not allowed to view other teams
in competition, so long as their team remains in the competition. Judges
should maintain order in the courtroom. If observers are disorderly, they will
be asked to vacate the premises.

DECISIONS
ALLD FINAL.
TIME LIMITS

The trial sequence listed below gives the maximum time limits per segment.
The time not used in one segment may not be applied to any other segment.

* Opening Statements - 5 minutes per side
* Prosecution's Direct 6 minutes p/witness
Examination s
* Defense Cross-Examination 5 minutes p/witness
.t Prosecution's Re-Direct 2 minutes p/witness
(optional)
* Defense Re-cross (optional) 2 minutes p/witness
* Defense Direct Examination 6 minutes p/witness
* Prosecution's Cross - 5 minutes p/witness
Examination
CR-6
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* Defense Re-Direct (optional) 2 minutes p/witness
* - Prosecution's Recross (opt.) 2 minutes p/witness
Optional Prosecution Rebuttal

*Direct Examination 1 minute
*Cross Examination 1 minute
o Prosecution's Closing 4 minutes, plus 1 minute rebuttal
Argument (See below)
* Defense's Closing Argument 5 minutes
* Prosecution's Closing
Rebuttal A 1 minute

None of the foregoing may be waived except the optional items, nor the
order changed. '

The Prosecution/Plaintiff gives the opening statement firstt The
Prosecution/Plaintiff gives the closing argument first; the Prosecution/Plaintiff
may reserve a portion of its closing time for a rebuttal. The
Prosecution/Plaintiff's rebuttal is limited to the scope of the Defense's closing
argument.

Attorneys are not required to use the entire time allotted to each part of the
trial. Time remaining in one part of the trial may not be transferred to another
part of the trial.

Timing will halt during objections and responses to objections. Timing will
not halt during the admission of documentary evidence, unless there
is an objection by opposing counsel. In the interest of fairness, time
extensions may be granted at the discretion of the presiding judge. All
objections should be argued in open court, not at the bench. Timing will
resume after the judge has ruled on the objection. Students should avoid the
use of tactics to "run out the clock” during the admission of evidence.
Judges will be instructed to consider this in the Team Ethics scoring
category.

A "timekeeper” will be provided and will keep the official time of the trial. The
timekeeper's role will be expanded to time the 10 minute debrief session for
each side. This will help ensure that the schedule is maintained. The

. timekeeper will announce to the court when time has expired in each of the

separate segments of the trial. Further, the timekeeper will bring a calculator
to each courtroom and double check the scores of scoring judges to ensure
no ties. Judges will be instructed NOT to tie the teams during any round.
This will eliminate the issue of vote assignments during ties.
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RULE XVLI.

A.

~ Teams are permitted to have their own timekeeping aids, such as cards

marked with 3 minutes, 2 minutes, 1 minute, 30 seconds, and time.
However, this will not be considered the official time of the trial. Team time-
keepers must not interfere with the trial or obstruct the view of any witness.

JUDGING

The presiding judge will render a decision based on the legal merits of the
case at the end of the trial. This will be on the legal merits of the case and

- the applicable law. Finding in favor of prosecution/defense does not

determine which team advances in the competition. The presiding judge
may announce his/her merits decision; but should NOT announce the
mandatory performance vote. :

The scoring judges (jury) will utilize prepared score sheets to rate the
quality of the students' performances in the trial. The judges will be
instructed to rate the performance of all witnesses and attorneys on the
team. Judges will not announce the presentation decision. Judges should
make field notes on students' performances during the trial.

Judges will be instructed not to tie teams in any round. In the event scores
are computed by the judges and errors aré found in the computations,
scoreroom staff will correct the errors and the correct scores will be the
official scores after adding the individual categories/assessments. The
scoreroom will be staffed by an independent accounting firm.

To enhance the students' learning experience, the judges will be instructed
to give each team an oral critique after their deliberation. The decision on
which team gave the better performance Wwill not be given to the
participants. Students and their coaches will have the opportunity to meet
informally with all the judges for 20 minutes (10 minutes per team)
immediately following the trial. Scoresheets should be completed BEFORE
the debriefing. Debriefing sessions will be timed by the timekeepers to avoid

lengthy debriefs.

DECISIONS OF THE JUDGES ARE FINAL.

The TEAM ETHICS category will score students on the standards
recognized in the Code of Ethical Conduct.

RULE XVIL. DISPUTE SETTLEMENT

1
.
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A Reporting a Rules Violation/inside the B

If any team has serious reason to believe that a material rules violation has
occurred during a trial round, one student attorney member of the team shall
communicate that a dispute exists to the presiding judge immediately after
the trial is over and before the critique begins. The scoring judges will be
excused from the courtroom, but should remain in the vicinity.

The presiding judge will ask that both teams remain in the courtroom. A
dispute form shall be completed by the student attorney to record in writing
the nature of the dispute. The student attorney may communicate with other
student attorneys and witnesses on the team before preparing the form. No
more than 3 minutes may be taken to complete the form.

At no time in this process may team sponsors or coaches communicate

or consult with the students. Only student attorneys may invoke the dispute
procedure.

Dispute Resolution Procedure

The presiding judge will review the written dispute and determine whether
the dispute should be heard or denied. If the dispute is denied, the judge will
record the reasons for this, announce her/his decision to the Court, retire to
complete his/her score sheet (if applicable), and turn the dispute form in with
the score sheets. If the judge feels the grounds for the dispute merit a
hearing, the form will be shown to opposing student counsel for their written
response. After the team has recorded its response and transmitted it to the
judge, the judge will ask each team to designate a spokesperson. After the
spokespersons have had time (not to exceed three minutes) to prepare their
arguments, the Judge will conduct a hearing on the dispute, providing each
team's spokesperson three minutes for a presentation. The spokespersons
may be questioned by the judge. At no time in this process may team
sponsors or coaches communicate or consult with the student attorneys.
After the hearing, the presiding judge will adjourn the court and retire to
consider her/his ruling on the dispute. The judge will make a final decision
as to whether or not a rules violation has occurred. That decision will be
recorded in writing on the dispute form. The judge is NOT required to

. announce his/her decision to students.

Effect of Violation on Score

If the presiding judge determines that a substantial rules violation has
occurred, the judge will inform the scoring judges of the dispute and provide
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RULE XViIil.

RULE XIX.

RULE XX.

RULE XXI.

A

a summary of each team's argument. The scoring judges will consider the
dispute before finalizing their scores. The dispute may or may not affect the
final decision, but the matter will be left to the discretion of the scoring
judges. All decisions of the judges ARE FINAL. :

REPORTING OF RULES VIOLATION/OUTSIDE THE BAR

Disputes which (a) involve people other than student team members and "Zb)
occur outside the bar only during a trial round may be brought by teacher or
attorney-coaches exclusively. Such disputes must be entered on a
complaint form and turned in to the registration area. The dispute will be
reviewed by the Mock Trial Coordinator and/or Advisory Committee for
appropriate action, if needed. Decisions and actions of the coordinator
and/or committee are FINAL.

SCORING/RANKINGS

Scoresheets will be completed individually by scoring judges. The presiding
judge will cast a mandatory performance vote. Judges may not inform
students of scoresheet results. :

Individual assessment categories includihgv team ethics and team
performance shall be judged on a 1-10 scale by scoring judges only.

The team with the highest points from any one scoring judge wins the vote
from that scoring judge. The presiding judge will issue a mandatory
performance vote, but no points for each round.

Teams wil be ranked first by total votes received by judges during all rounds.
In the event of a tie of total votes, the scoring judges' total points will

determine the final outcome/placement.

In the event of a mathematical error in tabulation by sCoring judges,
scoreroom staff will enter the CORRECT tabulation of the scores.

RANDOM MATCHING

. The Florida Mock Trial Competition uses a random matching system.

ELIGIBILITY

All students on a team must be enrolled in the same public or private school
in the district for WhICh they are competing.
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RULE XXIl.

RULE XXIIl.

Each county/school district may send only one team to compete in the
Florida High School Mock Trial Championship.

The host state director reserves the right to enlist participation from each
district.

All participating teams are to have had competition/ practice experience prior
to the state competition.

All teams are strongly encouraged to utilize attorneys as coaches or
mentors. Contact the Association if you do not have a local coach.

AWARDS

Trophies will be awarded to the top five teams. Four best witness awards
and four best attorney awards will also be presented. Additionally, two
Professionalism trophies will be awarded based upon team
recommendations. Student certificates and school plaques will be presented
to all participants.

ROUNDS

Each team will play prosecution twice and defense twice throughout the state
competition. A semi-final round will be conducted between the top four teams
followed by a final round between the top two teams.

INTERPRETATION OF STATE COMPETITION RULES

-~

All rules of competition for the Florida High School Mock Trial Championship,
as set forth above, are subject to the interpretation of the Advisory

Committee of the Florida Mock Trial Championship. No exceptions are pemiied
at the competition site unless approval has been given by the Advisory
Committee prior to the competition. The Advisory Committee and/or State
Mock Trial Coordinator/Director will serve as the final arbiter at . the competition

site.
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1997 FLORIDA MOCK TRIAL
SIMPLIFIED RULES OF EVIDENCE AND PROCEDURE

In American courts, elaborate rules are used to regulate the
kind of proof (i.e., spoken testimony by witnesses or physical
evidence) that can be used in trials. These rules are designed to
ensure that both parties receive a fair hearing. Under the rules,
any testimony or physical objects deemed irrelevant, incompetent,
untrustworthy, or unduly prejudicial may be kept out of the trial.

If it appears that a rule of evidence is being violated, an

attorney may raise an objection to the judge. Usually, the
attorney stands and says, "I object, your honor," and then gives
the reason for the objection. Sometimes the attorney whose

questions or actions are being objected to will then explain why he
or she thinks the rule was not violated. The judge then decides
whether the rule has been violated and whether the testimony or
physical items must be excluded from the trial.

Official rules of evidence are quite complicated. They also
differ depending on the kind of court where the trial occurs. For
purposes of this mock trial competition, the rules of evidence you
will use have been made less complicated than those used in actual
courts. The ideas behind these simplified rules are similar to
actual rules of evidence.

A. Witness Examination/Ouestioning

1. Direct Examination (attorneys call and question their own
witnesses using direct as opposed to leading questions).

Elyse Roberts is called by her attorney to explain the
events leading up to her filing suit against Potomic
County. )

Ms. Roberts, where do you work? How long have you worked
there? Please describe your working relationship with Mr.

- Kevin Murphy during the first month of employment. Why
did you meet with your supervisor, Fran Troy? Did you
seek advice from a therapist during this time?
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Form of questions:

Questions such as the above do not suggest the answer.
Instead, they introduce a witness to a particular area of
importance, leaving the witness free to relate the facts.
Obviously, the witness will have been prepared to answer
such questions in a particular way. But the question by
its terms does not "lead" to the answer.

a. LEADING QUESTIONS

A LEADING QUESTION is one which suggests the answer. It
does not simply call the witness' attention to a subject.
Rather, it indicates or tells the witness what the answer
should be about that subject. LEADING QUESTIONS are not
permitted on direct examination, but questions on cross-
examination should be leading. Examples follow:

1. Mrs. Roberts, despite repeated invitations, you
chose not to participate in office social
functions, correct?

2. Isn't it true, that due to all the stress from work
you decided to go to therapists?

These questions are obviously in contrast to the direct
examination questions in the preceding section. Leading
questions suggest the answer to the witness. This is not
proper as direct examination when a party is questioning
its own witness.

'b.  NARRATION:

While the purpose of direct examination is to get the
witness to tell a story, the questions must ask for

- specific information. The questions must not be so broad
that the witness is allowed to wander or "narrate" a
. whole story. Narrative questions are objectionable.

NARRATIVE QUESTION EXAMPLE:

Ms. Roberts, please tell the court about the events that
contributed to your decision to sue the county.

RE-2

108




NARRATIVE ANSWER:

At times, the witness's answer to a direct question may go
beyond the facts asked for by the question asked. Such
answers are also subject to objection on the ground of
narration.

c. SQQ2E_QE_HIINESS_EXAMINAIIQH.

Direct examination may cover all facts relevant to the
case of which the witness has first-hand knowledge.

d. CHARACTER

For purposes of this mock trial, evidence about the
character of a party may not be introduced unless the
person's character is an issue in the case.

Methods of Provinag Character
Section 90.405

1. Reputation - When evidence of the character of a
person or of a trait of his character is
admissible, proof may be made by testimony about
his reputation.

2. Specific Instances of Conduct - When character or a
trait of character of a person is an essential
element of a charge, claim, or defense, proof may
be made of specific instances of his conduct.

e. REFRESHING RECOLLECTION

When a witness uses a writing or other item to refresh
his memory while testifying, an adverse party is entitled
to have such writing or other item produced at the

. hearing to inspect it, to cross-examine the witness
thereon, and to introduce it, or in the case of writing,
to introduce those portions which relate to the testimony
of the witness, in evidence. .

RE-3



2. - inat j
(questioning of the opposing side's witnesses)

Cross-examination should involve leading questions. 1In fact,
it is customary to present a witness with a proposition and
ask the witness to either agree or disagree. Thus, good

cross-examination calls only for a yes or no angswer. Some

examples might be as follows:

Mr. Roberts, in direct examination you testified
that litigation was very stressful for vyou,
correct? 1In fact you were so stressed that you did
"work at home or called in sick. 1Isn't this true?

As an assistant district attorney, you knew that
trying only three cases while settling 75 cases was
not a job performance your supervisor would rate
highly, didn't you?

Thus given the stress you felt, your poor
attendance at work and poor job performance, it was
not unusual for your supervisor to transfer you to
another Bureau, was it?

Leading questions are permissible on cross-
examination. Questions tending to evoke a narrative
answer should be avoided.

a. SQQ2E_QE_HIINESS_EXAMINAIIQN

Cross-examination is not limited. Attorneys may
ask questions of a particular witness that relate
to matters brought out by the opposing side on
direct examination of that witness, matters
relating to the credibility of the witness, and
additional matters otherwise admissible, that were
not covered on direct examination.
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b. IMPEACHMENT

On cross-examination, the attorney may want to show
the court that the witness should not be believed.
A witness's credibility may be impeached by showing
evidence of the witness's character and conduct,
prior convictions, and prior inconsistent
statements. If the witness testifies differently
from the information in their sworn affidavit, it
may then be necessary to "j " the witness.
That is, the attorney will want to show that the
witness previously said something which contradicts
the testimony on the stand.

IMPEACHMENT PROCEDURE

Impeachment may be done by comparing what a
witness says on the witness stand at trial to
what is contained in the witness's affidavit.
By pointing out the differences between what a
witness now says and what the witness's
affidavit says, the attorney shows that the
witness has contradicted himself or herself.

Who May Impeach?

Any party, including the party calling the witness, may attack

the credibility of a witness by:

1.

Introducing statements of the witness which are inconsistent
with his present testimony.

Showing that the witness is biased.

Attacking the character of the witness in accordance with the
state mock trial competition rules of evidence and procedure.
Showing a defect of capacity, ability, or opportunity in the
witness to observe, remember, or recount the matters about
which he testified. '

Proof by other witnesses that material facts are not as
testified to by the witness being impeached.

RE-5
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Section 90.610 Conviction of Certain Crimes as Impeachment

1. A party may attack the credibility of any witness, including
an accused, by evidence that the witness has been convicted of
a crime if the crime was punishable by death or imprisonment
in excess of 1 year under the law under which he was
convicted, or if the crime involved dishonesty or a false
statement regardless of the punishment, with the following
exceptions: :

A) Evidence of any such conviction is inadmissible in a
civil trial if it is so remote in time as to have no
bearing on the present character of the witness.

B) Evidence of juvenile adjudications are inadmissible under
this subsection.

Section 90.614 Prior Statements of Witness

1. When witness 1is examined concerning his prior written
statement or concerning an oral statement that -has been
reduced to writing, the court, on motion of the adverse party,
shall order the statement to be shown to the witness or its
contents disclosed to him.

Extrinsic evidence of a prior inconsistent statement by a
witness is inadmissible unless the witness is first afforded
an- opportunity to explain or deny the prior statement and the
opposing party is afforded an opportunity to interrogate him
on it, or the interests of justice otherwise require. If a
witness denies making or does not distinctly admit that he has
made the prior inconsistent statement, extrinsic evidence of
such statement is admissible. This subsection 1is not
applicable to admissions of a party-opponent.

3. -di - examinati

If the credibility or reputation for truthfulness of the
witness has been attacked on cross-examination, the
. attorney whose witness has been damaged may wish to ask
several more questions. These questions should be
limited to the damage the attorney. thinks has been done
and should be phrased so as to try to "save" the
witness's truth-telling image in the eyes of the court.
Re-direct examination is limited to issues raised by the
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attorney on cross-examination. Re-cross examination
follows re-direct examination but is limited to the
issues raised on re-direct only and should avoid
repetition. '

Note: The presiding judge may exercise reasonable
control over questioning so as to make
questioning effective to ascertain truth,
avoid needless waste of time, and protect
witnesses from harassment.

An attorney can object any time the opposing attorneys have
violated the rules of evidence. The attorney wishing to object
should stand up and do so at the time of the violation. When an
objection is made, the judge may ask the reason for it. Then the
judge may turn to the attorney whose question or action is being
objected to, and that attorney usually will have a chance to
explain why the objection should not be accepted by the judge. The
judge will then decide whether a question or answer must be
discarded because it has violated a rule of evidence or whether to
allow the question or answer to be considered as evidence. The
legal term “objection sustained” means that the judge agrees with
the objection and excludes the testimony or item objected to. The
legal term “objection overruled” means that the judge disagrees
with the objection and allows the testimony or item to be
considered as evidence.

1. Irrelevant Evidence: “I object, your honor. This
testimony is irrelevant to the facts of this case.”

2. Leading Questions: “Objection. Counsel is leading the

witness.” Remember, this is only objectionable when done
on direct examination (Ref. Section A)

3. __xraL1ze.Quaa;;gns_anQAAnaugxs: may be objectionable
(ref. Section Al.Db).

4. Improper Character Testimony:

a. “Objection. The witness’s character or reputation
has not been put in issue.
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10.

11.

12.

b. “Objection. Only the witness’s reputation/character
for truthfulness is at issue here.”

Hearsay: “Objection. Counsel’s question/the witness’s
answer is based on hearsay.” If the witness makes a
hearsay statement, the attorney should also say, “and I
ask that the statement be stricken from the record.”

QOpinion: "“Objection. Counsel is asking the witness to
give an opinion.

Lack of Personal Knowledge: “Objection. The witness has

no personal knowledge that would enable him to answer
this question.”

Lack of Proper Predicate: Exhibits will not be admitted

into evidence until they have been identified and shown
to be authentic (unless identification and/or
authenticity have been stipulated). Even after proper
predicate has been 1laid, the exhibits may still be
objectionable due to relevance, hearsay,'etc.

Ambiguous Questions: An attorney shall not ask questions

that are capable of being understood in two or more
possible ways.

Non-regpongive Answer: A  witness’s  answer is
objectionable if it fails to respond to the question
asked.

Argumentative Ouestion: An attorney shall not ask a

question which asks the witness to agree to a conclusion
drawn by the questioner without eliciting testimony as to
new facts. However, the Court may, in its discretion,
allow limited use of argumentative questions on cross-
examination.

Attorneys shall not ask questions calling for information
outside the scope of the case materials or requesting an
unfair extrapolation. Unfair extrapolations are best
attacked through impeachment and closing arguments and
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13.

NOTE:

B-1

are to be dealt with in the course of the trial. A fair
extrapolation is one that is neutral.

Note: Fair extrapolations may be allowed, provided
reasonable inference may be made from the witness’s
statement. If, in DIRECT examination, an attorney asks
a question which calls for extrapolated information
pivotal to the facts at issue, the information is subject
to objection Outside the Scope of the Problem. If in
CROSS examination, an attorney asks for unknown
information, the witness may or may not respond, so long
as any response is consistent with the witness’s
statement or affidavit and does not materially affect the
witneas’ testimony.

Objections Not Recognized in This Jurisdiction: An
objection which is not contained in these materials shall
not be considered by the Court. However, if counsel
responding to the objection does not point out to the
judge the application of this rule, the Court may
exercise its discretion in considering such objection.

Attorneys should stand during objections,
examinations, and statements. No objections should
be made during opening/closing statements but
afterwards the attorneys may indicate what the
objection would have been. The opposing counsel
should raise his/her hand to be recognized by the
judge and may say, “If I had been permitted to
object during closing arguments, I would have
objected to the opposing team’s statement that ____
* The presiding judge will not rule on this
objection individually and no rebuttal from the
opposing team will be heard.

-

Soin £ Wi

a. EXPERT OPINION
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Section 90.702 Testimony by Experts

If scientific, technical, or other specialized knowledge will
assist the trier of fact in understanding the evidence or in
determining a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training or education may testify
about it in the form of an opinion; however, the opinion is
admissible only if it can be applied to evidence at trial.

" Section 90.703 Opinions on Ultimate Issue

Testimony in the form of an opinion or inference otherwise
admissible is not objectionable because it included an ultimate
issue to be decided by the trier of fact.

Section 90.704 Basis of Opinion Testimony by Experts

The facts or data upon which an expert bases an opinion or
inference may be those perceived by, or made known to, him at or
before the trial. If the facts or data are of a type reasonably
relied upon by experts in the subject to support the opinion
expressed, the facts or data need not be admissible in evidence.

EXPERT OPINION (ADDITIONAL INFORMATION)

An expert witness shall not express an opinion as to the guilt
or innocence of the accused.

b. LAY OPINION
Section 90.701 Opinion Testimony of Lay Witnesses

If a witness is not testifying as an expert, his testimony
about what he perceived may be in the form of inference and opinion
when:

1) The witness cannot readily, and with equal. accuracy and

. adequacy, communicate what he has perceived to the trier

of fact without testifying in terms of inferences or

opinions and his use of inferences or opinions will not

mislead the trier of fact to the prejudice of the
objecting party; and '
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The opinions and inferences do not require a special
knowledge, skill, experience, or training.

LAY OPINION (ADDITIONAL INFORMATION)

All witnesses may offer opinions based on the common
experience of lay persons in the community and of which.
the witnesses have first-hand knowledge. A lay opinion
may also be obtained. For example, Sandy Yu, as the

personnel director, would know of other complaints of

sexual harassment in . the office and any formal
reprimands, even though he is not an expert in sexual
harassment. They may be asked questions within that
range of experience. No witness, not even an expert, may
give an opinion about how the case should be decided.

The cross-examination of opinions proceeds much like the
cross-examination of any witness. Questions, as indicated
above, may be based upon the prior statement of the
witness. Inconsistencies may be shown. In addition, the
witness may be asked whether he or she has been employed
by any party, to show bias or interest. Or a witness
giving an opinion may be asked the limits of certainty in
that opinion, as follows:

Dr. Isaacs, please read this portion of your sworn
statement to the court.

"I have studied the records of this case, and have
conducted two one-hour interviews with Elyse Roberts on
March 29 and 31st. In those interviews, she described to
me her family history, her work environment, the actions
of her co-workers and supervisor and her resulting
feelings." ~

This is your statement, is it not, Dr. Isaacs?

Ms. Roberts selected you because of your expertise
in sexual harassment in the workplace, correct?
During your two hour interview you were only
.concerned with evaluating Ms. Roberts’ working
environment and not other psychological factors
that may have caused her problems. Thus you really
can't say that Ms. Roberts' difficulty on the job
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B-2.

was only caused by the actions of Mr. Murphy, can
you? :

The point of these guestions is not to discredit the
witness. Rather, the objective is simply to treat the
witness as a responsible professional who will
acknowledge the 1limits of her or his expertise and
testimony. If the witness refuses to acknowledge those
limits, the witness then is discredited.

It is always important in cross-examination to avoid
arguing with the witness. It is particularly important
with an expert. Thus, the cross-examination should be
carefully constructed to call only for facts or to draw
upon statements the witness has already made.

LACK OF PERSONAL KNOWLEDGE

A witness may not'testify to any matter of which the
witness has no personal knowledge. The legal term for

‘testimony of which the witness has no personal knowledge
is "incompetent." '

ony

Generally, only relevant testimony may be presented.
Relevant evidence is physical evidence and testimony that
makes a fact which is important to the case more or less
probable than the fact would be without the evidence.
However, if the relevant evidence is unfairly
prejudicial, may confuse the issues, or is a waste of
time, it may be excluded by the court. Such relevant but
excludable evidence may be testimony, physical evidence
or demonstrations that have no direct bearing on the
issues of the case, or do not make the issues clearer.

There is a special procedure for introducing physical
evidence during a trial. The physical evidence must be
relevant to the case, and the attorney must be prepared to
defend its use on that basis. Below are the basic steps to use
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when introducing a physical object or document for
identification and/or use as evidence.

a. Show exhibit and have it marked by the judge.
"Your Honor, I ask that this____ be marked for
. identification as Plaintiff's/Defendant's Exhibit
No. 1."
b. Show the exhibit to opposing counsel for possible
objection.
c. Ask the witness to identify the exhibit. "I now

hand you what is marked as Exhibit No. 1. Do you
recognize this document?"

d. At this point the attorney may proceed to ask the
witness a series of questions about the exhibit.

e. If the attorney wishes to place the document into
evidence, say, "Your Honor, I offer this
marked as Plaintiff's/Defendant's Exhibit No. 1
into evidence and ask the Court to so admit it."

Court: "Is there any objection?"

Opposing Counsel: "No, your Honor." or "Yes, your
Honor." (then state objection).

Court: "Plaintiff's/Defendant's Exhibit No. 1 is
(is not) admitted."

NOTE: A witness may be asked questions about his/her
statement without its introduction into evidence; but to
read from it or submit it to the judge, it must first be
admitted into evidence.
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B-3 Hearsay and Exceptions to this Ruling
a. What is Hearsay?

Hearsay evidence is normally excluded from a trial
because it is deemed untrustworthy. "Hearsay" is a statement other
than one made by the witness testifying at the trial, offered in
evidence to prove that the matter asserted in the statement is
true. An example of hearsay is a witness testifying that he heard
another person saying something about the facts in the case. The
reason that hearsay is untrustworthy is because the opposing side’
has no way of testing the credibility of the out-of-court statement
or the person who supposedly made the statement. Thus, for
example, the following questions would be objectionable as
"hearsay" if you are trying to prove that the color of the door was

red:
Mr. Edwards what color did Bob say the door was?

This is HEARSAY. Mr. Edwards is using Bob's statement for him to
prove the color of the door. 1Instead, Bob or someone who saw the
door needs to be called to testify as to the color of the door.

b. Reasons for Prohibiting Hearsay

Our legal system is designed to promote the discovery of truth
in a fair way. One way it seeks to accomplish this goal is by
ensuring that the evidence presented in court is "reliable"; that
is, we can be fairly certain the evidence is true. Hearsay
evidence is said to be "unreliable" for four reasons:

(1) The hearsay statement might be distorted or
misinterpreted by the witness relating it in court;

(2) The hearsay statement is not made in court and is not
made under oath.

(3) The hearsay statement is not made in court, and the
person who made it cannot be observed by the judge or
jury (this is important because the judge or jury should
be allowed to observe a witness's behavior and evaluate
his/her credibility);
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(4) The hearsay statement is not made in court and the person
who made it cannot be challenged by cross-examination.

C. When can hearsay evidence by admitted?

Although hearsay is generally not admissible, there are
certain out-of-court statements which are treated as not being
hearsay, and there are out-of-court statements that are allowed
into evidence as exceptions to the rule prohibiting hearsay.

Statements which are not hearsay are (1)prior_statements'made
by the witness himself and (2)admissions made by a party opponent.

Exceptions .

Hearsay is not admissible, except as provided by these rules.
For purposes of this mock trial, the following exceptions to the
hearsay rule will be allowed; even though the declarant 1is
available as a witness.

(1) Spontaneous Statement
A statement describing or explaining an event or condition
made while the declarant was perceiving the event or
condition, or immediately thereafter, except when such
statement is made under circumstances that indicate its lack
of trustworthiness.

(2) Excited Utterance A statement or excited utterance relating to
a startling event or condition made while the declarant was
under the stress of excitement caused by the event or
condition.

(3) Medical Statements. Statements made for the purpose of medical
diagnosis or treatment by a person seeking the diagnosis, or
made by an individual who has knowledge of the-facts and is
legally responsible for the person who 1is wunable to
communicate the facts, which statements describe medical
history, past or present symptoms, pain, or sensations, or the
inception or general character of the cause or external source
thereof, insofar as reasonably pertinent to diagnosis or
treatment. ' '
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(4)

(5)"

(6)

Recorded recollection, A memorandum or record concerning a
matter about which a witness once had knowledge but now has
insufficient recollection to enable the witness to testify
fully and accurately, shown to have been made by the witness
when the matter was fresh in his memory and to reflect that
knowledge correctly. A party may read into evidence a
memorandum or record when it is admitted, but no such
memorandum or record is admissible as an exhibit unless
offered by an adverse party.

. Y » . L

a) A memorandum, report, record, or data compilation, in any
form, of acts, events, conditions, opinion, or diagnosis, made
at or near the time by, or from information transmitted by, a
person with knowledge, if kept in the course of a regularly
conducted business activity and if it was the regular practice
of that business activity to make such memorandum, report,

record, or data compilation, all as shown by testimony of the
custodian or other qualified witness, unless the sources of
information or other circumstances show lack of
trustworthiness. The term "business" as used in this paragraph
includes a business, institution, association, profession,
occupation, and calling for every kind, whether or not
conducted for profit.

b) No evidence in the form of an opinion or diagnosis is
admissible under paragraph (a) wunless such opinion or
diagnosis would otherwise be admissible if the person whose
opinion is recorded were to testify to the opinion directly.

Learned Treatises, To the extent called to the attention of an
expert witness upon cross examination or relied upon by the
expert witness in direct examination, statements.contained in
public treatises, periodicals or pamphlets on a subject of
history, medicine, or other science or art, established as a
reliable authority by the testimony or admission of the
w1tness, or by other expert testlmony, or by judicial notlce
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(7) TIh isti j ' ition
a) A statement of the declarant's then existing state of mind,
emotion, or physical sensation, including a statement of
intent, plan, motive, design, mental feeling, pain, or bodily
health, when such evidence is cffered to: :

1. Prove the declarant's state of mind, emotion, or physical

sensation at that time or at nay other time when such state is
an issue in the action.

2. Prove or explain acts of subsequent conduct of the declarant.
b) However, this subsection does not make admissible:

1. An after-the-fact statement of memory or belief to prove the
fact remembered or believed, unless such a statement relates
to the execution, revocation, identification, or terms of the
declarant's will. '

2. A statement made under circumstances that indicate its lack of
trustworthiness.

C. IBIAL_MQIIQN& NO TRIAL MOTIONS ARE ALLOWED,.

EXAMPLES
For mock trial purposes, no motions are permitted except as
mentioned above. Examples, include motions for a directed
verdict, dismissal, or acquittal, etc.

(Neither shall a motion in limine or a motion to sequester
witnesses be used during the competition). -

EXCEPTION : .

* Mction for Recess may only be allowed in emergency situations.

D. ATTORNEY DEMEANOR SEE CODE OF ETHICAL CONDUCT

NOTE: PLEASE REFER TO OFFICIAL CASE MATERIALS FOR ANY SPECIFIC
ADDITIONS RELATIVE TO THIS TRIAL.
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EXPLANATION OF THE PERFORMANCE
RATINGS USED ON THE SCORESHEET

Florida High School Mock Trial Competition

Individual participants will be rated on a scale of |- 10 speaker points (10 being the highest),
according to their roles in the trial. Using the following evaluation criteria chart, the scoring judge will
rate the performance of the two teams in the categories on the scoresheet. Each category is to be
evaluated separately. Do NOT give fractional points. Legal merits of the case should not be
considered in the performance evaluation.

The scoring judges are scoring INDIVIDUAL PERFORMANCE in each speaker category and
TEAM PERFORMANCE in the Team Performance and Ethical Conduct boxes. Award |-10 points to
each team in the areas of team performance and ethical conduct as well as the individual presentation
categories. Each scoring judge should consider "5" as the average team award, with reductions made
for team penatties and additions for outstanding team performance. Team points for ethical conduct
should be awarded based on the participants adherence to the Code of Ethical Conduct (Please
review carefully before scoring this category).

POINT(S) PERFORMANCE CRITERIA FOR EVALUATING STUDENT PERFORMANCE

I-2 ' Not Effective Unsure of self, illogical, uninformed, not prepared, speaks incoherently,
definitely ineffective in communication.

3-4 . Fair Minimally informed and prepared. Performance is passable, but lacks
depth in terms of knowledge of task and materials. Communications
lack clarity and conviction.

Good, solid, but less than spectacular performance. Can perform
outside the script but with less confidence than when using script. Logic
and organization are adequate, but not outstanding. Grasps major
aspects of the case, but does not convey mastery of same.
Communications are clear and understandable, but could be stronger in
fluency and persuasiveness.

Excellent Fluent, persuasive, clear, and understandable. Organizes materials and
thoughts well and exhibits mastery of the case and materials.

Outstanding Superior in qualities listed for 7-8 points' performance. Thinks well on
feet, is logical, keeps poise under duress. Can sortout essential from
the nonessential and use time effectively to accomplish major objectives.
Demonstrates the unique ability to utilize all resources to emphasize
vital points of the trial.

The team with the highest points from any one scoring judge wins the vote from that sconng
judge. The presiding judge will issue a mandatory performance vote, but no points, for each round.
Judges are reminded to sign the scoresheet. Any errors in ADDITION will be corrected by
scoreroom staff. Scoring judges should also vote for one MOST EFFECTIVE ATTORNEY and
MOST EFFECTIVE WITNESS per competition round.

PLEASE DO NOT TIE TEAMS IN ANY ROUND.
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Florida High School Mock Trial Competition
PRESIDING JUDGE VOTE

Prosecution: .Defense:

(T eam CoJe) (Team CoJe)

Round#

Please make your_Jecision, o/fer some written comments, and hand in this scoresheet to
the Time/eeeper as soon as possib/e. Thank you for participating.

I Bezfaman_ﬁe_ﬂmluatm -MANDATORY

Performance Decision: In my opinion the better mock trial
performance was shown by

the PROSECUTION / DEFENSE (! Circle One).

May be based on whether team members were courteous,
fo”owea’ rules, observed general courtroom decorum and spolee
c/ear/y and succinctly. Also considered will be whether all team
members were involved in presentation of the case, qua/ity of
presentations and whether time limitations were met.

Note: Do not announce your performance decision.

II.  Legal Evaluation -

Provide a /ega/ evaluation of the strengt’xs and weaknesses of their arguments based on case
material proviJeJ.

]nge's Signature Date

All




. ' Score Summary Sheet
1997 Mock Trial Competition
| School:
Code:
l Round One: Votes Scores
Judge One: [ ] ]
! Judge Tuo: R —
Presiding: ]
i TOTAL
l Round Two: Votes Scores
Juclge One: : I:
e e i
l Presicling: :
l TOTAL
I Round Three: Votes Scores
Juclge One: :
jdgeToo: [ [
I Presiding: ]
TOTAL
l Round Four: Votes Scores
Juclge One: I:
jdgeTo: ] [
l Presicling: ) :l
I TOTAL
l TOTAL VOTES:
!
l TOTAL POINTS:
RANKING:
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FLORIDA HIGH SCHOOL MOCK TRIAL
| COMPETITION

MOST EFFECTIVE ATTORNEY Form
(Mandatory)

This form is to be completed by the Scoring Judges

Date of Competition Round

Enter Team Code

Round

ATTORNEY

I wish to award the following team
member the title of

MOST EFFECTIVE
ATTORNEY

For this round:

Name of Team Member from Team Roster

Prosecution or Defense Attomey -
(_Circle One)

SIGNATURES OF SCORING JUDGE
FOR THIS ROUND:

Please turn this form-in with the Scoresheet.
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FLORIDA HIGH SCHOOL MOCK TRIAL
COMPETITION

MOST EFFECTIVE WITNESS Forwm
: (Mandatory)

This form is to be completed by the Scoring Judges

Date of Competition Round

Enter Team Code

Round

WITNESS

I wish to award the following team
member the title of

MOST EFFECTIVE WITNESS

For this round:

Name of Team Member from Team Roster

Prosecution or Defense Witness
(Circle One)

SIGNATURES OF SCORING JUDGE
FOR THIS ROUND:

Please turn this form in with the Scoresheet.

Al4
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Code of Ethical Conduct

for Participants in the

Florida Higi'i School Mock Trial Competition

The purpose of the Florida High School Mock Trial Competition is to stimulate and
encourage a (ieeper understanding and appreciation of the American legai system. This purpose is
accomplished i)y providing students the opportunity to participate actively in the leaming process.
The education of young people is the primary goai of the mock trial program. Healtliy
competition helps to achieve this goal. Other important oi)jectives include: improving
proficiency in spealzing, hstening, rea(iing, and reasoning skills; promoting effective
communication and cooperation between the educational and legal communities; provi(iing an
opportunity to compete in an academic setting; and promoting tolerance, professionalism and
cooperation among young people of diverse interests and abilities.

"As a means of (ii]jgent apnlication of the Florida High School Mock Trial Competition's
Rules and Competition, the Mock Trial A(ivisory/ Policy Committee has a(iopted the foilowing
Code of Ethical Conduct for all participants.

1 Team members promise to compete with the higiiest standards of (ieportment, sliowing
respect for their fellow team members, opponents, ju(iges, evaluators, attorney coaches,
teacher coaches and mock trial personnel. All competitors will focus on accepting defeat
and success with digm'ty and restraint. Trials will be conducted lionestly, fairly, and with
the utmost civility. Members will avoid all tactics tiiey know are wrong or in violation of
the Rules, inclu(iing the use of unfair extrapolations. Members will not wiilfu.uy violate

the Rules of the competition in spirit or in practice.

2 Teacher Coaches agree to focus attention on the educational value of the Mock Trial
Competition. Tiiey shall (iiscourage willful violations of the Rules. Teachers will 1nstruct

students as to proper procedure and decorum and will assist their students in

un(ierstandmg and aimimg i)y the competition's Rules and this Code of Ethical Conduct.

3 Attorney Coaches agree to uphold the inghest standards of the legal profession and will
zealously encourage fair play Tliey will promote conduct and decorum in accordance with

the competition's Rules and this Code of Ethical Conduct. Attorney Coaches are

reminded that tliey are in a position of autiionty and t_lius serve as positive role models for
the students.

AlS
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All participants (including observers) are bound by all sections of this Code and agree to
abide l)y the provisions. Teams are responsil)le for insuring that all observers are aware of
the Code. Students, teacher coaches, and attorney coaches will be required to sign a copy
of this Code. This signature will serve as evidence of lrznowledge and agreement to the
provisions of the Code. Teams will receive scores on ethical conduct during each round.

Staff and mock trial advisory committee members agree to uphold the rules and

procedures of the Florida High School Mock Trial Competition while promoting ethical
conduct and the educational values of the program.

A116



Signatures of the Team ][rom

NAME OF TEAM

We, theAuncJersigneJ, agree to uplzo/d the Code of Ethical Conduct
in Rounds of the Florida Hfgh School Mock Trial Competition:

TEAM MEMBERS: TEAM COACH(ES):

ATTORNEY COACH(ES)
(please insert name & Attorney Number)

TIMEKEEPERS:

Full Tt Provided by ERIC.

gic 131



~.Legal Professionalism Award Ballot
1997 High School Mock Trial Competition

Teachers: Please complete this ballot as your official recommendation for the
Legal Professionalism Award. Only one entry per school will be accepted. Please
return this ballot by 3:00 p.m. on Friday. A box will be provided. You may wish
to discuss with your students their feelings about the professionalism, spirit, and
ethical conduct of other teams to aid in your decision. -

Recommendation #1:

Comments:

Recommendation #2;

Comments:

Submitted By:

School:

District:

Signature:

‘Two awards will be presented.

A18130



COMPLAINT FORM

~ (Please Print)

Date:

Person Lodging Dispute/CompIéint:

Affiliated With: - (Enter Team Code Only)

Nature of Dispute/Complaint:

NOTE: This form may be used to inform the Mock Trial Coordinator and
Advisory Committee of any disputes or recommendations relating to the
competition including complaints regarding judges. Please be specific
regarding the nature of the dispute. This form in no way replaces the
dispute resolution process as outlined in the rules.

Signature

RETURN TO BOX AT REGISTRATION DESK

Al 33
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TEAM DISPUTE FORM

Date: Round (Circle one) 1 2 3 4 Final

Prosecution: Defense:

(Team Code) (Team Code)

TEAM LODGING DISPUTE: . . (Enter Team Code)

Grounds for Dispute:

Initials of Team Spol:zesperson:

Time Dispute presented to Presiding Ju,dge:

Hearing decision of Presiding Judge (Circk one ): GRANT DENY Initials of Judge:

Reason(s) for Denying Hearing or Response of Opposing Team:

Initials of Opposing Team's Spol:zesperson:

Presiding Judge's Notes from Hearing:

Decision of Presiding Judge Regarding Dispute (circle one): Refer to Panel Ngt Refer to Panel

Reason(s) for Presiding Judge's Decision:

This form must be returned to the trial coordinator

a’ong with the scoresheets of the Scoring ]uc]ges
and the ballot of the Presic[ing ]uc[ge.

Signature of Presiding Judge

Y
LW
Y
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TEAM ROSTER |
Florida High School Mock Trial Competition

This sheet should be completed in triplicate by each Prosecution and Defense team.
Copies are to be made available to the juclging panel (3 copies) before each round. The
team code can be filled in after registration at the competition site.

Do not place team or attorney/teacher-coach identifying information on the forms used
in competition rounds.

Please print or type

Team COde

~ In this round, students listed on this roster represent the:
. (Circle One)

PROSECUTION DEFENSE

Names of Team Attorneys Identify Tasks to be Presented
Names of Team Witnesses Identify Roles to be Performed
135




I _
I Florida High School Mock Trial Competition
l Official Master Score Sheet
' Round
' V.
. Prosecution | Defense __Votes
Judge 1 P or D
I
l Judge2 PorD
' Presiding . P or D
TOTAL
l - | _
l PROSECUTION: TOTAL VOTES - TOTAL POINTS
l' DEEENSE : TOTAL VOTES TOTAL POINTS
i
I
)
i
i
Al2(a)
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The general principles which should ever control the lawyer in the
practice of the legal profession are clearly set forth in the following
oath of admission to the Bar, which the lawyer is sworn on
admission to obey and for the willful violation to which disbarment
may be had.

“I do solemnly swear:

“I will support the Constitution of the United States and the
Constitution of the State of Florida;

“I will maintain the respect due to courts of justice and judicial
officers; _

“I will not counsel or maintain any suit or proceedings which shall
appear to me to be unjust, nor any defense except such as I believe
to be honestly debatable under the law of the land;

“I will employ for the purpose of maintaining the causes confided to
me such means only as are consistent with truth and honor, and will
never seek to mislead the judge or jury by any artifice or false
statement of fact or law;

“I will maintain the confidence and preserve inviolate the secrets of
my client, and will accept no compensation in connection with their
business except from them or with their knowledge and approval;
“I will abstain from all offensive personality and advance no fact
prejudicial to the honor or reputation of a party or witness, unless
required by the justice of the cause with which I am charged;

“I will never reject, from any consideration personal to myself, the
cause of the defenseless or oppressed, or delay anyone’s cause for
lucre or malice. So help me God.”
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