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Questions of authority and alleged
promises can lead to conflicts ina
variety of contexts on college
campuses. For example, a faculty
member may allege that the chief
academic administrator made an
oral commitment regarding eligi-
bility for tenure. At some point, the
faculty member may seek to
enforce the alleged promise.

Athletic boosters or coaches
may make commitments to poten-
tial recruits. The recruits enroll and
then seek the benefit allegedly
promised them by the institution.

Over zealous student recruiters
may make commitments to poten-
tial applicants regarding their
admission or scholarship aid. The
applicant may then seek to enforce
these oral promises.

In all of these cases, the institu-
tion may daim: (a) commitments
were not made; (b) the person
making the commitment did not
have the actual authority to do so;
(¢) even if commitments were made,
reliance on them was unreasonable.
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The promisee or claimant on the
other hand, may allege that the
administrator was clothed with the
authority to make the commitments
or that reliance was reasonable and
accordingly, the college must deliver
on the promises.

Courts have developed a nomen-
clature regarding the nature of the
particular authority at issue. Actual
or express authority exists when the
person making the commitments has
the explicit power to make them. For
example, when a president is autho-
rized to hire new faculty.

Apparent authority can exist even
when there is not actual authority. In
these cases, courts may apply the
doctrine of promissory estoppel
where the institution, through words
or conduct, represents that the agent
has authority to act and the third
party reasonably relies on these
representations. Reasonable reliance
is a critical element of this doctrine.

This article will analyze when
administrators may bind the college
or university and the conditions
under which conflicts over alleged
obligations may arise. Specifically, the
article will focus on authority issues
in the context of faculty employment,
tenure promises, academic require-
ments, and business transactions.

Faculty Employment

Rank and Tenure
In a leading case, two nationally
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recognized professors sued Johns repeatedly assured by Oski that their fied Ritter and Snider they would not be
Hopkins University for breach of appointments would be rubber stamped rehired after December 31, 1994.
contract. The two professors, Samuel and would not be a problem. Ritter and The doctors filed a lawsuit alleging
Ritter and Rebecca Snider, who were Snider also testified they resigned their breach of contract. (Jolms Hopkins

husband and wife, claimed that Hopkins
promised each a full professorship with
tenure at the time they were employed
by the Hopkins Medical School.

The Hopkins Medical School’s divi-
sion of pediatric cardiology was in
“desperate” condition and needed new
leadership. The specific leadership need
was caused when Hopkins terminated
its chief of pediatric cardiology and the
director of the department of pediatrics,
Frank Oski, launched a national search.

Ritter was a tenured professor of
pediatrics at Cornell University and had
an outstanding record in the field that
Hopkins was looking to fill. Snider, who
also had impressive credentials, was a
tenured professor of pediatrics and had
a subspecialty in cardiology at Duke
University. They were married in
January 1993 and at that time began
searching for appointments at an institu-
tion at which both could teach.

Ritter, when he learned of the
Hopkins search, contacted Oski and
informed him of his and Snider’s avail-
ability. Both doctors interviewed at
Hopkins and returned for a second set
of interviews in June 1993.

Following these visits, Ritter and
Oski corresponded about the positions.
Throughout this period of interviews,
meetings, and letters it was the position
of Snider and Ritter that they had been
offered full professorships of pediatrics
with tenure by Oski.

The letters of Oski, however, always
stated that these appointments were
proposed and that he could not promise
the rank of professor. In his letters he set
forth the salaries for the positions which
were contingent upon their appoint-
ments to professor through the review
process of Hopkins. This status was
apparently acknowledged by Ritter in
August 1993.

Ritter and Snider testified during the
jury trial that they understood the
formal process for attaining tenure
which was set forth in the faculty hand-
book, also known as the “Gold Book.”
They testified, however, they were
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current positions in July 1993 because of
their repeated assurances.

They also offered expert testimony
that it was national practice, when hiring
persons of their reputation at the
professor level, that agreements were
often made in advance of the formal
process of appointment and tenure was
in fact, a mere formality.

The administrator of the Hopkins
Childrens’ Center wrote the two profes-
sors in October 1993 confirming their
employment at the professor level. The
formal five step appointment process
began in October 1993 when Oski
recommended to the dean that Ritter
and Snider be appointed to the rank of
professors. The two professors started
work at Hopkins in January 1994.
Subsequently, their appointments as
university professors of pediatrics were
confirmed by the dean.

The process through the tenure
review committees was slow. In the case
of both Snider and Ritter, each received
unanimous endorsements for rank of
professor from the dean and various
committees. The final process of
approval by an advisory board and the
board of trustees did not occur.

Snider and Ritter apparently encoun-
tered difficulty in working with their
colleagues and with staff during the fall
of 1994. Several of the staff and their
colleagues made serious allegations
about their ineffectiveness within the
cardiology unit and the division. Ritter
and Snider complained they did not have
adequate resources to do their work as
had been promised by the university.

There were two views on the prob-
lems the professors were having: one,
from Snider & Ritter’s perspective, that
it was due mostly to inadequate
support; and another by their colleagues
who testified that they were creating
serious problems for the division and
within the medical school.

After the dean reviewed this infor-
mation and after a meeting in October
1994, he determined the employment of
Ritter and Snider should end. Oski noti-
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University v. Ritter, 1996) After a fifteen
day jury trial, the doctors were awarded a
judgment in the amount of $822,844.
Hopkins appealed the jury determination.

The appellate court focused on two
questions: (1) did Oski make assurances
regarding appointment to a full
professor with tenure; and (2) even if he
did, did he have the apparent authority
to make that commitment. The doctors
argued that the procedures in the "Gold
Book,” were mere formalities and that
their appointment would be rubber
stamped. Hopkins asserted that the
"Gold Book” policies, particularly in
relation to tenure, must be followed and
that the appointments of Ritter and
Snider never received the ultimate
approval of the advisory board nor the
board of trustees.

The court ruled that the jury could
find under the facts that Oski did
promise the doctors they would be
employed as full professors and that the
appointment process would result in
their appointments to full professors
with tenure. The court then examined
the issue of whether Oski had the
authority to commit Hopkins.

The court ruled that Oski did not
have either apparent authority nor did
Snider and Ritter reasonably rely on his
statements.

First, the court stated that there was
no evidence anyone at Hopkins was
aware of Oski’s negotiations and that no
one at Hopkins approved or gave Snider
and Ritter any evidence that their under-
standing of the tenure process had been
authorized by Hopkins.

In regard to the notion of reasonable
reliance on Oski, the court said that the
written correspondence clearly indicated
that appointments to professors were
subject to the process and there was no
evidence that the established "written
procedures for obtaining tenure would
or could be effectively waived.”
Therefore, it was unreasonable for Ritter
and Snider to believe Oski had the
authority to bind Hopkins to a promise
of tenure. Finally, the court suggested



«

i

that if Hopkins wanted a “quick track
rubber stamp” procedure, it should
amend its faculty handbook to provide
for such a procedure.

Initial Appointment

Moustafa Awada sued the University
of Cincinnati alleging promissory
estoppel and breach of contract. Awada
was offered a postdoctorate position
within the particle theory physics group
at the University of Cincinnati. Awada,
however, was not interested in a post-
doctorate fellowship but desired a
full-time position.

In spring 1991, Fred Mansouri of the
particle theory physics group wrote
Awada and stated there was a potential
retirement in the department. He said
once the position opened, he and the
other members of the group would
recommend Awada for the position if he
would accept a postdoctorate fellowship
beginning in September 1991.

Awada delivered a paper in April
1991 and again was assured by several
colleagues in the group that they would
recommend him for the vacancy and
that if he would accept a postdoctorate
fellowship, it would improve his chance
for the position. In response to these
statements, Awada accepted a position
as postdoctorate research assistant at the
University of Cincinnati in September
1991. A position did open when the
professor expected to retire, retired.
However, the position was frozen due to
financial constraints. Awada was
informed that he should seek another
position. He attempted to find another
position but was unsuccessful and
finished out his postdoctorate research.

In the fall of 1993, another position
opened in the group. It was, however, in
a field for which Awada allegedly was
not qualified. He did apply for the posi-
tion but, based on his qualifications, he
did not receive the position and another
professor was hired. At that point,
Awada filed a lawsuit. (Awada v.
University of Cincinnati, 1997)

The court focused on Awada’s asser-
tion of the doctrine of promissory
estoppel and whether the university
shculd have reasonably expected the
representations to be relied on by
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Awada and if so, whether the failure of
the promises was to his detriment. The
court cited the following four factors
governing the doctrine of promissory
estoppel: (1) whether there was a
promise to Awada; (2) whether Awada
relied on the promise; (3) whether the
reliance caused a detriment to Awada;
and (4) whether the reliance was justifi-
able. The court ruled that the first three
elements were met and therefore
focused on the fourth element of
whether the reliance was justifiable.
The court concluded that it was not
reasonable for Awada to rely on the
promises. First, the court noted that
Awada should have known the profes-
sors in the particle theory group did not
have the authority to promise a recom-
mendation for a faculty position without
considering other applicants.

A person with plaintiff's amount of postdoc-
torate experience should have knowledge
regarding the hiring practices of universities
and colleges for faculty positions. Due to this
acquired knowledge, a reasonable person,
comparable to that of the plaintiff, should
have known that the particle theory group
did not have authority to promise a recom-
mendation for a faculty position.

Second, the court ruled that Awada
should not have reasonably relied on an
oral promise but he should have
required the agreements be in writing.
The facts indicated that Awada had
asked for a written statement but
Professor Mansouri refused to comply
with the request. “The court finds that,

- upon a refusal by a promisor to place a

promise in writing, a reasonable person
should have been put on notice that
such a promise was not reliable.”

Finally, the court noted that it was
unreasonable to rely on a promise where
it was based on “an uncertain contin-
gency,” such as a retirement of a
professor in the department which had
yet to occur. The court concluded:

A reasonable person would have known that
there was a chance of the promise not being
fulfilled. Therefore, the court finds that a
reasonable person would not have relied on
the promise, since it was based on an uncer-
tain contingency.

The court, in rejecting Awada’s claim
of promissory estoppel, also rejected his
breach of contract claim. The court noted
that if Awada had any claim to a posi-
tion, it was to the one held by the retired
faculty member and not to the one
subsequently developed and unrelated
to the retirement.

Presidential Policy Making

In the complex and loosely struc-
tured higher education organization, it is
difficult to determine who has authority
to do what and who has authority to
adopt policies concerning faculty and
their employment conditions.

Einar Holm, a tenured faculty
member at Ithaca College, sued the
college after his termination on the basis
of his violation of the college’s sexual

- harassment policy. (Holm v. Ithaca

College, 1998) He argued that the presi-
dent lacked authority to institute a
policy on sexual harassment.

Holm claimed that the sexual harass-
ment policy was not an official policy of
the college since it was not approved by
the board of trustees. The college had a
faculty handbook which contained a
variety of policies. The board of trustees
had approved an equal opportunity
statement in 1984, however, a sexual
harassment policy was later promul-
gated by the president without specific
endorsement by the trustees. The faculty
handbook provided that the faculty
should be governed by the handbook as
approved by the board of trustees. The
board of trustees approved the entire
handbook in 1993, sometime after the
president had instituted the sexual
harassment statement.

The record shows that Holm was
fully aware of the sexual harassment
statement since he had been warned of
its applicability to him by the president.
Holm was later charged with sexual
harassment due to complaints from
several female students. A corrective
plan was instituted. Subsequently,
however, Holm'’s classroom language
and conduct continued to violate the
policy and after several meetings, the
provost recommended dismissal which
was accepted by the president.



One of Holm's claims was that the
president did not have authority to
promulgate the sexual harassment
policy. After reviewing the development
of the handbook policies and the board
of trustees approval of those policies, the
court concluded that the president acted
within his delegated powers. Accord-
ingly, it upheld the approval of the
sexual harassment policy and its appli-
cation to Holm.

Business Transactions

Providence College was sued by a
creditor trying to enforce a loan guarantee
that the college made for contractors
working on a major asbestos abatement
project for the college. Since the college
was to pay the asbestos contractors, who
were in some financial difficulty, the bank
asked for and obtained from the college a
loan guarantee.

The guarantee was signed by the
college’s vice president for business
affairs. The college and the contractors
were eventually sued by the bank that
held the guarantee. (FDIC v. Providence
College, 1997)

The college defended the action
arguing that its vice president for busi-
ness affairs, Joseph Byron, did not
possess actual or apparent authority to
guarantee loans on behalf of the college.
The trial court concluded that Byron did
have the authority and entered a judg-
ment against the college in the amount
of $621,000.

On appeal, there was agreement that
Byron lacked actual authority to sign the
guarantee. The appellate court like the
trial court, focused on the question of
apparent authority. The court examined
whether there was a factual showing
that the words or conduct of Providence
communicated to the bank gave rise to
the appearance and belief that Byron
possessed authority to enter into the
transaction. The court ruled that the
lender could in fact rely on Byron based
on his title and position at the college.
The court then examined the question
whether the reliance was reasonable.

If the transaction is one that colleges
normally do not enter into, then the court
stated there is a responsibility on the
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person making the reliance to determine
whether Byron had actual or apparent
authority to make the guarantee.

Concluding that the loan guarantee
signed by Byron was a novel and
extraordinary transaction, the court
ruled that the bank'’s reliance on Byron’s
apparent authority was not reasonable.
The bank had adequate basis for
inquiring whether Byron actually
possessed authority to sign the guar-
antee and if they had inquired, they
would have found that he had no such
authority. The court, therefore, ruled for
Providence College and reversed the
lower court judgment.

Academic Requirements

Residency Requirement

Errol Blank, a student at Brooklyn
College, had attended the college for
about three years and was seeking a
B.A. degree. The college had adopted a
professional option plan which
provided that a student could receive a
B.A. degree if the student enrolled for
three years at Brooklyn College,
completed the first year of law school,
and successfully completed other college
requirements.

Errol Blank discussed his plan to
enter law school and the professional
option plan with the prelaw advisor at
Brooklyn College who informed Blank
that he was eligible for the plan. Blank
planned to enter Syracuse Law School in
the fall of 1963. Pursuant to that three-
year option, he consulted with the
counseling and guidance office to make
sure he met the requirements of the
plan. Blank needed to take a number of
psychology courses in order to complete
his undergraduate major. He talked
with the head of the department of
psychology to inquire whether he could
take several of these required courses at
another institution.

According to the court, the chair of
the department advised Blank that the
courses would have to be taken at
Brooklyn College. Blank took several of
the courses in the summer of 1963 and
passed them. Blank then talked again
with the head of the department who
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assured Blank that he could take the two '

remaining courses without attending
classes if the course professors agreed to
this procedure.

Blank obtained the approval of both
professors who taught the two required
psychology courses. Blank registered for
the courses, studied the reading material,
and took the examinations. He passed

" the courses and the credits for each

course were noted on his official record.

Upon the completion of two years of
Syracuse Law School, in May 1965,
Brooklyn College was notified of his law
school work. Blank was then notified
about commencement and was given
information on where to obtain his cap
and gown.

Assuming he would graduate, Blank
applied for a position with the City of
New York which required candidates to
hold a college degree. On June 9, 1965,
with cap and gown, Blank attended the
graduation at Brooklyn College along
with his parents, grandmother, brother,
and friends. Blank scanned the gradua-
tion list and his name was not there.
Later he learned that he had been
denied his B.A. degree because he had
not taken two psychology classes “in
attendance.”

Blank sued Brooklyn College seeking
his degree. (Blank v. Board of Higher
Education, 1966) The college denied that
it had promised Blank that he could
receive credit toward these two courses
and the professors denied “ever
discussing degree requirements with”
Blank. The chair of the department also
denied discussing the requirements with
Blank. The college also argued that even
if such conversations occurred, college
policy required that the advanced
courses in a major must be completed in
residence at the college.

The court rejected the college’s argu-
ment and found for Blank. First, the
court stated that the college require-
ments regarding residency under this
professional plan were not at all clear. In
fact, the court noted that there were
several sections in the bulletin that
suggested students could take these
courses without being in residence.
Moreover, the court found that Blank
was advised that he could take these
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courses while a nonresident and that
whatever policies were in existence, they
were not known to the head of the
psychology department nor to the two
professors.

The court found:

The Chairman of the Department of
Psychology and the two professors who
taught the courses in question surely had
authority to determine, as they did, the
appropriate manner in which the courses
should be taken by petitioner, within the
published regulations. Petitioner acted in
obuious reliance upon the counsel and advice
of members of the staff of the college
Administration to whom he was referred and
who were authorized to give him such
counsel and advice. They undoubtedly knew
or should have known that he was seeking
credit toward an B.A. degree while planning
to attend, and, later, while attending,
Syracuse Law School.

Clearly, the court was influenced by
the number of persons in authority from
whom Blank had obtained approval for
his proposed off campus program. “The
Dean of Faculty may not escape the
binding effect of the acts of his agents
performed within the scope of their
apparent authority.” Furthermore, Blank
had completed all of the college degree
requirements in terms of hours and
grade point even though he did not,
according to the college, complete the
residency requirement.

Oral Examination

In a case involving the requirement
of an oral examination for a Ph.D.
degree in business, Gerard Tanner sued
the University of Illinois seeking the
award of his degree. (Tanner v.
University of Illinois, 1984) Tanner had
completed all of the course work for the
doctorate degree and was excused from
taking the written comprehensive exam-
ination. The dispute concerns the fact
that Tanner was unable to pass the
required oral examination and his
subsequent claim that the faculty had
waived the oral examination require-
ment. During the oral process, Tanner

" encountered serious difficulties with one

of the members of his doctoral

Tanner took the oral examination but
failed it on two occasions. Tanner’s basic
argument was that since he was
permitted to leave the campus and was
not in residence at the time of the oral
examination and since he was permitted
to start his thesis, the faculty had waived
the oral examination requirement.

The lower court found for the univer-
sity. The appellate court supported the
decision of the trial judge that the faculty
did not waive the oral examination
requirement. The appellate court ruled
that none of the behavior of the faculty
caused a waiver or estoppel. “"No
evidence gave any indication that defen-
dant’s faculty mislead plaintiff into
relying on the fact that he would not
have to complete his preliminary oral
examinations.” Furthermore, the court
was impressed by the fact that Tanner
knew of the requirement, had failed the
oral examination on two occasions, and
actions to help him could not form the
basis of a waiver. The court also noted
its unwillingness to “intervene in
matters concerning awards for academic
achievemnent.”

Preventive Planning

Who can obligate the university
arises in a variety of contexts.
Administrators of institutions clearly
appear to have authority to bind the
institution in matters related to employ-
ment, in recruitment, academic
requirements, and business transactions.
In order to buffer claims that administra-

" tors have such authority, it is important

to have specific policies that govern
employment and academic require-
ments. It is difficult to argue that a dean
or vice president could waive the
requirements for tenure when there is a
very specific policy on how tenure is
obtained and who approves a tenure
award.

Administrators must be alert to
making oral assurances and how they
respond to questions from potential
employees. Persons doing business with
outside agencies and vendors should
clearly understand the limits of their
authority to obligate the institution.

Faculty advisors must be aware of

f

the various policies of the institution and
the requirements for graduation. Even
though courts are reticent to intrude into
academic judgments, if faculty in posi-
tions of authority, however, waive
requirements, the institution may be

_bound by their actions.

Administrators should periodically
review sources of authority to ensure
that they provide authorization for
actions undertaken by them and if not,
why not. Those sources of authority
include charters, bylaws, internal poli-
cies, in some cases state statutes or
regulations, and the general practice of
the college.

—Kent M. Weeks
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key employees of a business, party. Numerous situations fit this

The Fiduciary Obligations of
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confidence between a dependent and
dominant party.

The American Association of
University Professor’s (AAUP) state-
ment of ethics, although not using the
term fiduciary, recognizes the special
obligations a professor has toward
students. The statement describes the
relationship as a confidential one in
which the professor serves as an “intel-
lectual guide and counselor.” The

The professor is required to
avoid exploitation of or
harm to students.

professor is required to avoid exploita-
tion of or harm to students. The
Association of American Law Schools
has described the law professor’s obli-
gations to include treating students
with civility and respect, and to nurture
and protect the student’s intellectual
freedom.

Despite urging by scholars, no court
has held that a professor is a fiduciary
to their students. Courts are likely
concerned about increasing legal
liability of educational institutions and
creating divided loyalties for the
professor. Indeed such a holding would
suggest the professor is a fiduciary both
for the school and the student.
Nevertheless, for the independent
college seeking to avoid liability, it is
probably useful to consider the
professor-student relationship as a
fiduciary one. Professors should always
act in the best interests of their students
and prevent the appearance of
favoritism. The professor should
protect students’ confidences and not
use confidential information to exploit
the student or provide advantage to the
professor.

The Faculty Advisor

Although courts have been reluctant
to classify the student-faculty relation-
ship as fiduciary, a few cases have
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affirmed that it may be proper to
require loyalty, care, and candor from
the student’s academic advisor.

Marina Andre and Peter Broome
enrolled in “CS 502 Fundamental
Pascal Planning,” described in the Pace
University’s catalog as a “concentrated
orientation course.” They wanted a
basic computer programming course
requiring few math skills and chose this
course because their advisor, Dr.
Narayan Murthy,
chairman of the
department of
computer science,
assured them only
rudimentary math
skills were necessary.
The cost for the four-
hour credit course was
$1,655.

The class became a nightmare for
Andre and Broome. Carroll Zahn, the
professor, assigned a condensed Pascal
textbook geared to computer science
and engineering majors. Andre and
Broome were required to attempt
homework problems well above their
capabilities and expectations. Andre
and Broome informed Zahn of their
and other students’ frustrations. They
contacted Murthy, noting the problems
they were having with the Pascal
course, and requested a meeting.
Despite the urgency of the request,
Murthy did not agree to meet with
Andre and Broome for about three
weeks.

When the Pascal class failed to
improve, Andre and Broome withdrew
and filed a formal complaint with the
dean of the computer school. They
demanded a full refund for tuition and
books. Meetings ensued with the dean
and Murthy, but no resolution could be
agreed upon. The dean and Murthy
supported the tenured professor and
defended his competence. The dean
refused to refund the tuition although a
tuition credit for a subsequent semester
was offered.

Andre and Broome brought suit
against the university in small claims
court for money damages up to $2,000.
(Andre v. Pace University, 1994) The
complaint alleged numerous causes of

il

action including breach of contract,
breach of fiduciary duty, and educa-
tional malpractice. The court found that
a fiduciary relationship existed between
the college and student, and the advisor
and student.

The fiduciary relationship imposed
obligations on the advisor which had
not been fulfilled. Specifically, the court
explained that Andre and Broome
trusted Murthy as their advisor, relying
on his judgment of the Pascal course.
Murthy had both the power and obliga-
tion to address the students’ concern
with the course. Instead, he failed to act
and failed to fulfill his fiduciary duties.
In short, the court held that Murthy did
not uphold his duty of care to properly
advise Andre and Broome about
different courses or respond to
complaints that they had with the
course. Because the advisor had
breached his duty, the “university was
ultimately responsible for the damages
flowing from that breach.”

The New York Supreme Court (the
trial court of New York) reversed the
decision on appeal, holding that the
breach of fiduciary duty claim “consti-
tuted mere re-formulations of an
educational malpractice claim.” The
educational malpractice claim, further-
more, had previously been rejected in
New York on public policy grounds.

The court determined that an assess-
ment of Andre and Broome’'s claim
would require a review of the method-
ology of the professor and his selection
of the Pascal textbook. The court deter-
mined that the lower court had
“improperly engaged in judicial evalu-
ation of a course of instruction,” which
was the ”proper domain of educators
and educational institutions entrusted
to the task,” and not for the courts.
Since the claim involved an action for
educational malpractice, a claim not
recognized in New York, the court
rejected the fiduciary duty argument.

Although not involving an inde-
pendent college, at least one other
decision has acknowledged that a
fiduciary duty might arise from an
advisor-student relationship. In
Shapiro v. Butterfield (1996), Jean
Shapiro, a graduate student enrolled
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in Washington University’s George
Warren Brown School of Social Work,
began a psychotherapy practicum for
school credit at the Women’s Self-
Help Center. Shapiro continued to
volunteer for several months after the
program ended. Near the end of this
period, the Self-Help Center informed
her that she must transfer her patients
to other counselors. She transferred all
of her patients but one, a patient that
she thought was suicidal. At the
patient’s request, Shapiro continued to
provide counseling.

The supervisor of the Self-Help
Center thereafter filed a complaint with
the school’s dean which claimed
Shapiro had acted unethically. Shapiro
then met with her college advisor,
William Butterfield, and discussed the
situation. After this meeting, Butterfield
allegedly referred the complaint to the
university’s administration. Although
the university refused to act because
the complaint involved volunteer activ-
ities by Shapiro, the National
Association of Social Workers (NASW)
censured Shapiro. Afterwards, Shapiro
filed a lawsuit against her advisor,
Butterfield, and the NASW, alleging
breach of fiduciary duty and breach
of contract.

Shapiro’s complaint against
Butterfield was that he breached the
duty of loyalty by referring the
complaint to the administration and
breached the duty of care by failing to
advise Shapiro of a way to resolve the
problem. The court disagreed with the
complaint but suggested there might be
a claim for breach of fiduciary duty if
there were more facts supporting such
a relationship. The court suggested that
these facts must show: (1) one party
was subservient to the dominant will
and mind of the other; (2} things of
value were managed or possessed by
the dominant party; (3) a surrender of
independence to the subservient party
occurred; (4) the dominant party
manipulated the subservient one; and
(5) that the subservient placed trust and
confidence in the dominant party.

The court, although not refusing to
find a fiduciary relationship, suggested

Shapiro must prove its existence.
Furthermore, such proof must be
more than mere conclusory allega-
tions, and it must establish a trust
relationship analogous to the corpo-
rate or trust fiduciary setting.

Sexual harassment of students by
college faculty further undergirds the
notion that faculty have a relationship
of trust with students. In Korf v. Ball
State University (1984), William Korf,
a tenured history
professor was
dismissed by Ball
State after male
students informed the
university that Korf
had subjected them to
unwarranted sexual
advances and offered
grades in exchange
for sex.

In response, Korf
sued in federal
district court alleging violations of his
procedure and the fairness of the
proceedings. The federal district court
found for the university and the
federal court of appeals agreed.

The federal appellate court found
that the university policy against
student and faculty sexual relation-
ships was reasonably and rationally
related to the duty of the university to
provide a proper academic environ-
ment. The university had made its
policies clear to all faculty members
and could terminate Korf for violation
of that policy as long as it followed its
own disciplinary procedures.

Further, the court was quite clear
that there is a relationship of trust
between faculty and students and it
was reflected in the AAUP statement
on professional ethics.

The court noted in regard to Korf’s
defense to the allegations of sexual
harassment, such actions “must be
judged in the context of the relation-
ship existing between a professor and
his students within an academic envi-
ronment. University professors
occupy an important place in our
society and have concomitant ethical
obligations.”

Admuinistrators” Fiduciary
Obligations

Courts have generally demanded a
higher degree of loyalty and care from
key institutional administrators such as
a president or dean. Cahn v. Antioch
University (1984) provides one example
of the fiduciary obligation that applies
to these officials.

This case arose out of Antioch
University and its Antioch School of

Sexual harassment of students
by college faculty further
undergirds the notion that
faculty have a relationship of
trust with students.

Law’s efforts to deal with a financial
crisis in 1979. At that time, “the payroll
of the entire university, including that
of the school of law, went unpaid,”
and the university could not meet its
outstanding debts to creditors. The law
school’s Board of Governors issued a
resolution informing Edgar S. Cahn
and Jean C. Cahn, co-deans and
managers of the law school, to fulfill
all fiduciary obligations, including the
proper disposition of all restricted
funds.

Instead of filing for bankruptcy, the
university imposed a stringent fiscal
limitation on university operations. The
law school and other units of the
university were directed to maintain
accounts on a cash basis, and to transfer
all cash promptly to the university. The
law school’s Board of Governors
decided not to comply with this direc-
tive. Instead, they transferred all funds
received from federal grants to banks in
the District of Columbia. Apparently
the law school planned to take the pres-
ident’s offer that an individual unit
could go it alone if it so desired. A few
months later, the law school’s Board of
Governors adopted a resolution stating
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that it would “do all things necessary to
protect the financial viability of the
school of law and to insure that it
retains the resources and capacity to
discharge fully its obligations to
students, clients, employees, creditors,
and funding sources.”

Toward this end, the Cahns sought
and were advised by counsel to insu-
late all assets against any attempt by
the university to assume control of
them. The Cahns followed counsel’s
advice, and subsequently “placed all

Courts have generally
demanded a higher degree of
loyalty and care from key
institutional administrators
such as a president or dean.

the law school’s assets into a trustee’s
account, leaving the cash available . . .
to meet the [law] school’s obligations
to faculty, staff, and creditors as they
[arose).”

Within a month of the decision, the
university’s Board of Trustee’s passed a
resolution mandating that the law
school account for all funds received,
on hand or under its control, by trans-
ferring them to the central office as
soon as practical. The Cahns requested
a deferral of the request, pending a
meeting of the law school’s Board of
Governors. The request was denied,
and the president of the university
informed various banks in the District
of Columbia holding university funds
that the Cahns no longer had authority
to dispose of these funds.

The Cahns filed suit based on autho-
rization of the law school’s Board of
Governors, namely its decision that the
school should insulate itself from the
university and protect its assets. The
Cahns sought a declaration that the law
school was an entity independent and
separate from the university, and that it
could conduct its fiscal and administra-

ERIC

tive affairs without interference from
the university.

The court rejected the motion. The
law school was not independent.
Furthermore, the court directed the law
school to transfer all funds received in
connection with its operations to the
university’s central business office. The
Cahns were fired by the university that
same day. In response, the Cahns filed
a breach of contract claim against the
university alleging unlawful termina-
tion. The university countered with the
claim that the Cahns
had breached fidu-
ciary obligations.

The Cahns lost.
First, the court held
that they had not
proven more than
nominal damages in
their breach of
contract claim.
Second, the court
found that they had
breached their fidu-
ciary duty to the
university. The Cahns owed a duty not
to the students and clients of the law
school, but rather to the university
which paid their salaries.

The court explained that the rela-
tionship between the deans and
provosts of the university is a principal-
agent relationship. Thus, the agent is
“bound to exercise the utmost good
faith, loyalty, and honesty toward his
principal or employer.” The Cahns had
reason to be concerned about the
adverse effect the university’s
bankruptcy might have on the law
school, however, they placed their
loyalty in the wrong place. The univer-
sity had hired them; therefore, the
fiduciary obligations were owed to the
university.

The key breach of this obligation—
the breach that caused damages—was
the Cahns’ hiring of outside counsel,
leading to attorneys fees of $8,000. The
court, however, rejected the univer-
sity’s claim that damages should
include attorney’s fees incurred in the
subsequent litigation to obtain the
school of law’s assets. The court found
that such fees are only recoverable if
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the litigation had been brought in bad
faith, which was not the case here.

The implications of this decision are
quite clear. Administrators with deci-
sion-making authority and access to
funds for a particular school or
program, such as deans of different
colleges, or perhaps even department
chairs, owe a fiduciary duty to the insti-
tution. This duty, moreover, trumps
any other fiduciary obligation. Cahn
suggests that such fiduciaries can
support an action adverse to the
university only after consent is given
after full disclosure. Loyalty demands
such behavior regardless of the impact
it might have on the program the fidu-
ciary directly oversees.

Professors’ Fiducia
Obligations to the College

Duties of loyalty, candor, and care
are also required of professors to the
larger institution. Loyalty may demand
that the professor, for example, exercise
judgment and refrain from extreme
verbal attacks on the college in public.

In Duke v. North Texas State
University (1972), Elizabeth Anne Duke,
a teaching assistant at the college, filed
suit against the university for violating
her First, Fifth, and Fourteenth
Amendment rights pertaining to free
speech when it withdrew a teaching
assistantship following her verbal
attack of the university at a student
protest rally. These constitutional
claims would not apply in the indepen-
dent college setting since in almost
every case, private colleges are not state
actors. At the rally, Duke used profane
and obscene language in her criticism
of the faculty, students, and American
society in general.

Duke was notified by the president
that she was terminated. She appealed
the decision at an administrative
hearing before the president’s cabinet.
The cabinet decided against rehiring
Duke because her profane remarks
“failed to recognize and appreciate that
the public will judge North Texas State
University and its teaching faculty by
such statements and actions.” Further-
more, her actions at the rally
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demonstrated a lack of the professional
integrity required of teaching faculty.

When Duke lost again on adminis-
trative appeal, she decided to file suit in
district court which upheld her motion
for reinstatement. The appellate court
reversed, holding that the academic
interests of the university—eg., main-
taining the integrity of the faculty, and
perpetuating public confidence in the
academic institution—outweighed her
constitutional protections. The court
reasoned that as a past and prospective
instructor, Duke owed the university a
duty of loyalty and civility to refrain
from making disrespectful and grossly
offensive remarks toward the univer-
sity. The breach of this duty
undermined her claim for constitu-
tional protections.

The Duke case certainly provides an
unusual fact pattern. The antiwar
protest movement on college campuses
created a highly antagonistic atmo-
sphere unlike life on current campuses.
Duke’s vehement statements, therefore,
probably fail to provide a proper gauge
of the line between constructive criti-
cism and disloyalty. Nevertheless, the
case does suggest that a college
professor must act with care when
making critical public remarks of the
administration. Severe criticisms or
comments may be best left to institu-
tional faculty or administrative
meetings.

Fiduciary Duty and
Research/Innovation

The fiduciary relationship between
the college and professor may, in some
instances, prohibit the faculty member
from using an innovation for personal
advantage. The issue hinges on who
owns an idea—the faculty member or
the university. To answer this question,
absent a written policy, courts often
examine whether the idea developed
within the faculty member’s employ-
ment capacity. That is, whether the
faculty member was “hired to invent.”

For instance, the litigation in Speck v.
North Carolina Dairy Foundation (1984)
developed from a dispute over the
ownership of Marvin Speck’s and

" This research led them

Stanley Gilhand’s discovery of new
procedures for the preparation and
preservation of concentrates of lacto-
bacillus acidophilus (a bacteria that
eliminates certain undesirable organ-
isms) and a process which allowed the
adding of the bacteria to milk without
causing the milk to have a sour flavor.
Speck and Gilhand were professors
at North Carolina State University.
They were hired to teach and research
the use of high temperatures for the
pasteurization and
sterilization of foods.
In this capacity, they
also researched micro-
organisms used in
food manufacturing.

to the development of
pleasant tasting milk
containing lactobacillus
acidophilus.

Following their discovery, Speck
and Gilhand informed the head of the
department of food science. Their
memorandum explained the innova-
tion was not sufficiently novel to patent
the idea, but suggested the possibility
of the use of a trademark and licensing
of the product through the North
Carolina Dairy Foundation. Upon
approval of the plan, the foundation
and Speck and Gilhand worked
together toward producing and
marketing the product. At no point
during this period did Speck and
Gilhand raise the issue of royalty
payments as inventors of the product.

Two years later, after successfully
finding a company to market and
develop the product, Speck and
Gilhand first approached the depart-
ment chair about a royalty payment of
15 percent. Speck and Gilhand claimed
that although the product had never
been patented—as required by the
written patent policy before a royalty
payment would be given—the policy
should also apply to trademarks. After
several refusals to grant this payment,
Speck and Gilhand filed suit, alleging
that the university breached its fidu-
ciary obligations to the professors by
using the secret process to its own
advantage.

Although the trial court ruled that -
the professors owned the invention, the
Supreme Court of North Carolina
reversed. The court first explained that
the university did not stand in a fidu-
ciary relationship towards Speck and
Gilhand concerning the process
because they never had any rights to it.
The professors had developed the
process while employed as teachers
and researchers of the university, and
while using university equipment and

Faculty members should place
their loyalty to the institution
and its students before their
own self-interests.

facilities. In other words, the court
determined the professors had been
"hired to invent” — a controversial
holding, with which some scholars
disagree.

The court also seemed to state that

professors owed a fiduciary duty to the

university, and that this duty required
all employees to disclose all discoveries
to the employer. Speck suggests profes-
sors who are hired partly to do research
have a duty of loyalty to offer any
marketable innovations to the
employer—i.e., the college or univer-
sity. The faculty member can only use
the product in an individual capacity

if the employer consents after full
disclosure.

Preventive Planning

It is clear that courts could likely
find a fiduciary relationship for admin-
istrators and faculty members. These
key employees, and the institution,
therefore, need to be aware of their
obligations. In general, faculty
members should place their loyalty to
the institution and its students before
their own self-interests. This means
they should strive to act professionally
in public. This professionalism arises
not only in a Duke setting, but also in



rivalries and antagonism within the
faculty itself. As the AAUP ethical
statement suggests, “professors [should
not] discriminate against or harass
colleagues.”

Furthermore, administrators, deans,
or heads of different departments need
to realize that their loyalty is to the
larger institution, not the individual
unit they may control. All individual
decisions should comport with this
view. When an administrator finds
loyalties divided, full disclosure and
consent should be requested from the
governing body of the institution
before any action is commenced.

Faculty should act with candor
toward the institution, disclosing any
key innovations that research might
uncover. These innovations may or
may not belong to the institution. The
Speck case is controversial and has been
criticized by a number of scholars.
Nevertheless, it suggests that the
professor, as researcher, may be consid-
ered a fiduciary whose work-product
belongs to the institution.

Professors and academic advisors
should fulfill these same obligations to
their students and advisees. Although
courts have yet to rule that a fiduciary
relationship exists, a good argument
suggests that the duties of loyalty and
care should be imposed. Students are
dependent on professors, often placing

high levels of trust and confidence in
them. Future court decisions may find
this dependence to be enough to
require higher standards of care.
Consequently, the confidences
exchanged in the advisor-advisee situa-
tion need to be handled carefully.
Advisors need to cautiously

consider the advice they give students
and ensure that misrepresentations of
institutional matters are avoided. When
a complaint arises, the duty of care obli-
gates the advisor at least to meet with
students and discuss their concerns,
and when possible, offer suggestions.
Students’ complaints about an -
advisor’s failure to meet promptly or to
provide assistance in addressing the
students’ problem can generate contro-
versy and conflict. Inaction by an
advisor could serve as a basis in the
future for a court to find a breach of the
duty of care.

—Kent M. Weeks

—Scott Fielding
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The CLI Higher
Education
Litigation Index

Indices measure many different trends,
such as consumer prices, stock prices,
and consumer satisfaction. College
Legal Information, Inc. has developed
the CLI Higher Education Litigation
Index to reflect the legal terrain in
which colleges operate.

College Legal Information, Inc.
introduced the CLI Higher Education
Litigation Index in the Winter 1996
issue of Lex Collegii. This issue will
provide a more detailed analysis of the
impact of federal regulation upon the
explosion of litigation involving
colleges and universities.

Reported Cases: 1965 - 1997

From 1965 to 1997, litigation
involving higher education dramati-
cally rose at an average annual increase
of 10 percent. Although the number of
cases decreased from 1994 to 1995, the
upward trend returned in 1996 and
1997, with an increase of over 20
percent in 1996 and an increase of 12
percent in 1997.

As one considers the information
that follows, it is important to keep in
mind that the totals for each year
include only reported cases; they do not
include those cases that were settled or
dismissed. Most experts estimate that
90 percent of all lawsuits do not go to
trial; and of the estimated 10 percent of
cases that are tried, only a fraction are
reported. Thus, if the number of
lawsuits that were never reported were
added to the figures that appear in the
charts, the totals would be even more
staggering.

The Explosion Analyzed
Although litigation involving higher
education clearly is on the rise, what
has driven this increase is not alto-
gether clear. As Chart B demonstrates,
growth in student enrollment may have
had some effect. However, it only
partially contributes to the litigation

THE CLI HIGHER EDUCATION LITIGATION INDEX™

State and Federal College Litigation: 1965-1997
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explosion, for the percentage increase
in litigation has outpaced dramatically
the percentage increase in student
enrollment.

The factor that has had perhaps the
greatest effect upon the litigation explo-
sion is the increase in federal regulation
impacting colleges and universities. For
example, beginning in the early 1970s,
Congress passed the Higher Education
Amendments of 1972, making the
Equal Pay Act and Title VII of the Civil
Rights Act of 1964 applicable to colleges
and universities and establishing Title
IX’s requirement of gender equity in
federally funded programs; the Family
Educational Rights and Privacy Act
(FERPA); Section 504 of the
Rehabilitation Act; the Americans with
Disabilities Act (ADA); the Family and
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Medical Leave Act; and the Civil Rights
Actof 1991.

The impact of this legislation may be
discerned by reviewing Chart A. For
example, from 1965 through 1972, the
growth in litigation was tepid, aver-
aging an increase of only 15 reported
cases each year. From 1972 until the
early 1980s, however, the growth in
litigation increased dramatically, aver-
aging an increase of over 25 cases each

" year. Support for the proposition that

the Higher Education Amendments
were a driving force behind this
increase may be found in the fact that
from 1974 through 1985, there were
over 625 cases involving Title VII, 105
cases involving Title IX, and 104 cases
involving the Equal Pay Act. Of course,
many individual cases may have
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involved two or more of these laws;

THE CLI HIGHER EDUCATION LITIGATION INDEX™

nevertheless, the figures remain Title Vil and Titte IX Higher Education Litigation: 1972-1997 CHART C
impressive. (It should be noted that the
impact of legislation will not be 180 mprssesss
reflected by reported cases until at least 125
a few years after the legislation’s effec-
tive date, considering the length of time 100 e
required for a case to proceed through -
the judicial system.) § 751 o THeIX
Clearly, Title VII, Title [X, and the 50
Equal Pay Act have had a dramatic
effect upon college and university liti- 25 1
gation. Having a somewhat lesser but
nevertheless significant impact are two oc * — !
: N N 8 & 3 5
related laws: Section 504 of the 3 o & & 3 &

Rehabilitation Act, which became effec-
tive in 1973, and the Americans with
Disabilities Act of 1990, which became
effective in 1992. From 1973 through
1980, Section 504 produced only 14
reported cases involving colleges an
universities; but from 1981 though
1997, Section 504 has produced over
150 reported cases. The relatively recent
ADA began producing reported deci-
sions in 1993 and has produced a total

Year

reported decisions since its inception in
1974, and the FMLA, which has
produced only 7 reported decisions
since its inception in 1993,

Although the foregoing numbers
clearly demonstrate that federal regula-
tion has been a major force behind the
litigation explosion, it also appears that
the number of cases involving given

plateaued in the 1980s, the number has
risen sharply during the 1990s. (See
Chart C.) A similar phenomenon may
be observed with cases involving Title
IX. These trends suggests that perhaps
other factors, such as political correct-
ness, public awareness of gender and
racial inequities, or a general tendency
to view litigation as the primary

of 126 reported decisions through 1997.
Of far less significance, at least from

the standpoint of reported cases, are

FERPA, which has produced only 20

individual federal laws continues to approach to resolving disputes, are
contributing significantly to the litiga-

tion explosion.

increase. For example, although the
annual number of Title VII cases clearly
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The nature and function of college
housing on U.S. campuses has
changed dramatically. Years ago,
students lived in dormitories over-
seen by a director of dormitories.
The definition of a dormitory
denoted limited activity—it was a
place for students to live on
campus.

As the notion of student devel-
opment changed, new ideas
around student housing changed
also. Dormitories were renamed
residence halls and were managed
by directors of residential life. With
this shift, a program orientation
developed where student living
facilities were not only a place to
sleep, eat, and play, but places for
programs, seminars, and an
increased quality of life that was
not always fostered in the previous
dormitory approach.

Many colleges have spent
millions of dollars refurbishing or
redesigning their residence halls to
incorporate a greater variety of
living options and to accommodate
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students who want more
commodious living conditions. On
the other hand, many colleges do not
provide sufficient residence hall
space and students must increasingly
find accommodations off campus.
Off-campus accommodations
provide additional challenges to the
institution in terms of regulation,
control, and fostering responsible
student behavior.

The nature of residence hall life
has changed and additional regula-
tions and challenges to residence hall
policies and programs have occurred.

This article will examine several
recent challenges to residence hall
policies requiring students to live on
campus and those affecting disabled
students. As the nature of residence
hall life and college policies change,
students are becoming more creative
in mounting new challenges and in
invoking the full panoply of federal
and state legislation protecting them
from nondiscrimination on the basis
of race, sex, national origin, disability,
age, and religion.

Required Residence
Policies

Religious Discrimination
Douglas Rader, an 18-year-old
freshman at the University of
Nebraska-Kearney (UNK) chal-
lenged the parietal rule which



requires on-campus residency of all full-
time freshman students. His challenge
was based on a constitutional claim that
the rule violated his First Amendment
right to free exercise of

religion.

According to UNK administration,
the parietal rule: (1) fosters diversity; (2)
promotes tolerance; (3) increases the
level of academic achievement; and (4)
improves the graduation rate of its
students. The policy also ensures full

Off-campus accommodations
provide additional challenges
to the institution in

terms of regulation, control,
and fostering responsible
student behavior.

occupancy of UNK residence halls.

The policy requires all full-time
freshmen to live on campus. There are,
however, three stated exceptions to the
policy: students living with their parents
or guardians within the community,
freshmen who are 19 years or older on
the first day of class, and freshmen
students who are married. If a freshman
student decides not to live on campus,
the student must submit a petition for an
exception to the freshman housing
policy.

If a freshman meets one of the stated
criteria, the student is not required to
live on campus. In addition, certain
exceptions are granted at the discretion
of UNK administrators. More than one-
third of the full-time freshmen do not
live in residence halls.

There are penalties for failure to
conform to the policy and to sign a valid
housing contract. These penalties
include the suspension of the student’s
course registration, grades, and other
university services.

Rader was raised in a religious envi-
ronment and was a member of the
Christian Church of Trumbull,
Nebraska. According to his testimony,
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he and his family believed that “the
Bible is the word of God; it instructs
them how to live their daily lives and
entreats them to make decisions which
they believe glorify God.” According to
the trial court record, Rader testified
there is no area of his life outside the
influence of his faith and his beliefs
required him to abstain from smoking,
premarital sex, the consumption of
alcohol and drugs, and the use of
profanity.

During Rader’s
senior high school
year, he considered a
number of colleges. He
chose UNK because of
its agribusiness
program and was
recruited to play for
the men'’s varsity
basketball team.

Rader wanted to
move into an off-
campus house
sponsored by the
Christian Student Fellowship (CSF) in
which students with beliefs similar to his
lived. He knew of the freshmen resi-
dence hall policy and applied for an
exception when he wrote to the univer-

sity:

I have been raised in a distinctly religious
home, founded solidly upon Christian princi-
ples. The Christian Student Fellowship is an
organization our church has sponsored and
my family has supported for many years.

As part of his rationale for seeking an
exemption from the policy, Rader wrote
he had heard a great deal about the
UNK residence halls and their “obnox-
ious alcohol parties,” the “immoral
atmosphere,” and the “intolerance
toward those who profess to be
Christians.”

It was noteworthy that the CSF house
was across the street from the UNK
campus and according to the court was,
in some cases, closer to the main campus
than were certain residence halls. About
22 students resided in the house and
there was a full-time campus minister,
weekly Bible studies, counseling, prayer
support, and evangelism training,

o

Rader’s requested exemption to the
policy on religious grounds was denied
by Douglas Wermedal, an assistant
director of residence life in April 1995.
Rader then received a letter from the
director of residence life threatening to
drop him from classes unless he signed
a housing contract to live in a residence
hall.

Wermedal, a Baptist minister, who
based his decision on his knowledge of
residence life and his “religious exper-
tise,” believed that Rader’s living in the
residence hall would not be hostile to his
faith and would not hinder his practice
of religion. He also suggested that
requiring Rader to live in the residence
hall would help foster diversity and
promote tolerance among UNK
students. The testimony indicated that
Wermedal did not make any indepen-
dent investigation of Rader’s request.

Rader challenged the adverse deci-
sion in federal court. (Rader v. Johnson,
1996) The court drew a distinction
between UNK residence hall life and
that in the CSF by contrasting the
drinking, drug use in the residence halls,
24 hour visitations, condoms in the bath-
rooms, smoking, and off-color stories, to
the environment of the fellowship
house. Rader’s father testified that there
was a biblical statement reflecting his

son’s position in that Christ associated . -~

with “sinners” but in the evening he
returned to live among his apostles and
disciples.

The record reflects exceptions were
automatically granted for the three
reasons stated in the policy and many
other exceptions were granted adminis-
tratively because of “significant and
truly exceptional circumstances which
would make living on campus impos-
sible.” The court noted, however, many
of the reasons did not really seem to
conform to this definition and some
students were exempted from the policy
apparently because of alumni pressure
or parental complaints to university
authorities.

The residence hall policy had
changed with the arrival of a new vice
chancellor for student affairs in 1991.
Prior to that, students who requested to
live in the CSF house were granted auto-
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matic exemptions from the policy. When
the policy was changed there was;
however, a concession that CSF
members could live in a designated
wing of a residence hall. The change in
policy, it was argued, would foster
academic success and diversity in the
life of residence halls and would not
have an adverse effect on the religious
belief of any UNK student. The univer-
sity, to further support its rationale for

" the residence hall policy, cited a compi-

lation of studies that suggested
on-campus residency during the
freshman year promotes academic
success and fosters diversity. One study
concluded that students who live at
home do not encounter religious diver-
sity and are “insulated from any of the
potentially challenging effects of close
and continuing associations with other
students whose religious values may be
quite different.”

First Amendment Challenge
UNK isa public institution, and
Rader challenged the policy based on
the U.S. Constitution and its protections
for free exercise of religion. The trial
court discussed the constitutional chal-
lenges and the legal framework in which
constitutional claims must be analyzed.
Constitutional challenges are not gener-
ally applicable to independent
institutions. (See Lex Collegii, Fall 1988)
The court also discussed the policy
and the stated exemptions and the fact
that administrators granted many other
exemptions, none of which included
religious reasons. The court ruled:

The defendants in this case have created a
system of ‘individualized government assess-
ment’ of the students’ requests for
exemptions, but have refused to extend
exceptions to freshmen who wish to live at
CSF for religious reasons. Accordingly, I
conclude the parietal rule cannot be viewed
as generally applicable to all freshmen
students.

The court ruled that the application
of the rule was not neutral in its effect
since many other reasons were justified
for awarding exception to the policy but
not one for religion. In addition, the

court noted that applying the policy
based on someone’s personal religious
experience does not conform to the
constitutional standard of neutrality.
The court also ruled there to be no
compelling interest in the policy of the
university even though the policy
reasons were legitimate. The court based
its reasons on the fact that approxi-
mately one-third of the students were
granted exemptions which undermined
any compelling state interest to require
all students or Douglas
Rader to live in the
residence halls.

Finally, the court
found that living in the
CSF facility met many
of the underlying
reasons for the
freshman residency
policy. The facility was
close to the college
campus, it provided student services to
those who live in the house, and there
was diversity because foreign students
also lived in the house. The court deter-
mined that the “goals of the university
in fostering diversity and ensuring the
academic success of the students are to a
large extent met by his residency at
CSE.”

Even though the ultimate ruling in
this case was based on constitutional
interpretation and standards, the point
of the factual assessment is that if
colleges promulgate policies that require
freshmen to live on campus, the policies
should be applied evenhandedly and
equitably. In this case, the court found
the evenhandedness missing. A similar
ruling could be applied to policies of
independent colleges where a court
determined their application was
without rationale and therefore arbitrary
or unreasonable and should not be
enforced.

Religion and Other
Challenges |

For a similar reason but employing
different legal challenges, four students
at Yale College of Yale University, chal-
lenged the policy that freshmen and
sophomores must live on campus. (Hack
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v. President and Fellows of Yale College,
1998} Yale’s housing facilities were all
coeducational. The college did not
operate single-sex residence halls.
Freshmen who are 21 or married are
exempted from the policy.

The plaintiffs, Elisha Hack, Jeremy
Hershman, Batsheva Greer, and Lisa
Friedman, were either freshmen or
sophomore students at Yale College.
They challenged the policy because it
violated their religion, and therefore, ran

The nature of residence hall
life has changed and additional
regulations and challenges to
residence hall policies and
programs have occurred.

afoul of certain federal statutes, one of
which required state action.

The students were orthodox Jews
“whose religious beliefs and obligations
regarding sexual modesty forbid them
to reside in the coeducational housing
provided and mandated by Yale.” Their
request for an exemption was denied.
The students were charged for their resi-
dence room, which they paid, although
they chose to live off campus in housing
that provided “an appropriate environ-
ment in which to practice [their] faith.”

The students sued Yale based on a
civil rights statute that requires state
action. Upon a motion to dismiss, the
court found no state action present
under the requirements of the state
action doctrine and accordingly
dismissed the students’ civil rights
claims. The doctrine of state action is
generally not applicable to an indepen-
dent institution. (See Lex Collegii, Fall
1988).

Second, the students alleged that
Yale violated the federal Fair Housing
Act. The essence of their argument was
that they were discriminated against by
requiring them to live in coeducational
housing, by treating their requests
different from other requests, and by
exempting other students while not
granting them an exemption. In
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response, Yale argued that rooms were
provided to the students and were avail-
able to them and this met their
obligations under the federal statute.
The court, for technical reasons, ruled
the students did not have standing to
pursue their claim under the act.

Third, the students alleged violation
of the Sherman Antitrust Act. Again, the
court in a fairly technical assessment,
ruled that the act did not apply to Yale's
denial of an exemption from its housing

policy.

The court noted that applying
the policy based on someone’s
personal religious experience
does not conform to the
constitutional standard of
neutrality.

This litigation demonstrates the
creative measures students employ to
challenge housing policies. In this case,
the student strategy of employing
federal civil rights and housing laws and
monopoly theories were unsuccessful.

Monopoly Challenges

Hamilton College founded in 1812, in
Clinton, New York, became coed in
1978. For many years, it had a policy
that first-year students were required to
live in college-owned housing and must
participate in a college-run meal plan.
Other students were permitted to live
off campus, including living in fraternity
houses.

Hamilton, however, began to change
the residential policy in the spring of
1994 by restricting the number of
students who could live off campus.
Effective September 1995, Hamilton
instituted a policy that all students
would be required to live in college-
owned facilities and must purchase
college-sponsored meal plans.

Four fraternities challenged the
program under antitrust legislation,
including the Sherman Antitrust Act,
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seeking damages, injunctive relief, and
attorneys’ fees. (Hamilton Chapter of
Alpha Delta Phi, Inc., et al. v. Hamilton
College, 1997) The fraternities contended
the new residential plan had a commer-
cial purpose and was designed to allow
Hamilton to “exercise monopoly power
as the sole available buyer by attempting
to purchase the fraternity houses at arti-
ficially low prices, intending to use them
to provide housing for its students.” The
policy, it was argued, violated the
Sherman Antitrust Act.

Hamilton defended
its policy by submit-
ting affidavits and
other evidence to the
court that its purpose
was to “create an
academic environment
thatis more appealing
to female applicants to
Hamilton.” As part of
its evidence, the
college submitted a
statement from the
chairman of the board of trustees that
some women students were transferring
because they did not enjoy the same
housing situations as men and that
Hamilton “is in danger of being
perceived more for its social life than for
its academic rigor.”

Hamilton moved to dismiss the
complaint based on the fact that the
alleged activities were not covered by
the Sherman Antitrust Act. The district
court granted Hamilton’s motion to
dismiss, and the fraternities appealed.

On appeal, the federal appellate court
focused on the question of whether the
activities of Hamilton College were
commercial in nature, a finding required
to invoke the Sherman Antitrust Act.
The court acknowledged there was a
spectrum of activities of nonprofit insti-
tutions, some of which were clearly
noncommercial, some of which were
clearly commercial, and some of which
represented close cases. The court cited a
1993 decision regarding Ivy League
colleges and the antitrust implications of
their agreement on the admission of
students and the awarding of financial
aid packages.

Hamilton asserted that its activities

were noncommercial and solely based
on educational reasons. The fraternities
tried to refute this argument by alleging
the plan had a comumercial purpose to:
(1) force all Hamilton students to
purchase residential services from
Hamilton; (2) allow Hamilton to raise its
prices for such services; and (3) attempt
to purchase the fraternity houses at
below-market prices.

The court concluded that at this stage
in the proceedings, these allegations
must be accepted as true, and therefore,
the lower court decision to dismiss was
in error.

Second, the court reviewed whether
there was an adequate effect on inter-
state commerce to support the colleges
alleged illegal conduct. The appellate
court concluded there was.

Accordingly, the court reversed the
trial court’s motion to dismiss and ruled
that the case should go forward for
further discovery and possible trial on
the merits.

Following the decision, the parties
commented on the ruling. The fraterni-
ties” position was that Hamilton is
covered under the antitrust law and
could have controlled the social life of
students without effectively closing the
fraternities. Hamilton argued there was
no economic motive behind the institu-
tional policies. Instead, the policy was
intended to end the domination of
campus social life by fraternities. Eugene
Tobin, president of Hamilton,
commented that he was disappointed by
the ruling: “in the two years since the
new policy was adopted, we have
enrolled our strongest first year classin a
decade and set records for alumni
giving.”

Obviously, this kind of situation may
create continual conflict over the appli-
cation of antitrust policies to residential
hall policies. In most cases, colleges will
not need to confront such challenges,
but the approach is available and has
been used in two recent cases.

Disabled Students

Kristy Coleman, a 21-year-old with
cerebral palsy applied to and was
accepted at the University of Nebraska
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at Lincoln. Under its housing policy,
students could select a roommate, a
single room, or choose to enter into a
roommate pool in which case they
would be assigned a roommate and a
double room.

Coleman’s cerebral palsy required
her to use a wheelchair and the services
of a personal attendant to assist with
dressing, showering, and toileting.

Coleman submitted a residence hall
contract and requested a double room.
She expected to be randomly assigned a
roommate. When she arrived on
campus in the fall of 1991, she found she
had been assigned a room without a
roommate. The reason for the failure to
assign a roomumate was based on univer-
sity policy that specifically addressed
students with disabilities: “double
rooms will not be assigned if personal
attendant service, nursing care, or
trained animal assistance is required
unless there is a mutual room request.”
The university provided a special grant
to cover the difference between a double
and single room rate so Coleman did not
have to pay additional for the single
room.

Testimony indicated the university
applied this policy consistently and did
not make any individualized inquiry
concerning the nature of Coleman’s
disabled condition. The residence hall
policy also declared the university was
bound by federal law regarding nondis-
crimination on the basis of disability.

The university position was that
Coleman could have a roommate but
the university would not assign one.
According to the university, the policy
was designed to eliminate both the
embarrassment to an assigned room-
mate and the disabled student and to
eliminate the “hurt feelings and admin-
istrative worries that followed” from
certain roommate change requests.

Coleman filed a complaint with the
U. S. Department of Education, Office of
Civil Rights that was initially settled on
the basis of the university’s commitment
to try to find her a mutually acceptable
roommate for the following year. The
university tried several different ways to
obtain a roommate on a volunteer basis
and was unsuccessful.

Ultimately, the university made a
broad search and offered a $500 reduc-
tion from the double-room charge if a
student would agree to room with
Coleman. Six female students contacted
the university, but no one was inter-
ested. Coleman acknowledged the
university had attempted to find her a
roommate, but she was offended by the
approach the university took and by
their adamant refusal to require another
student to be her roommate.

Coleman asserted
she wanted a room-
mate in order to make
friends and encounter
someone with a
different lifestyle and
interests. As the court
noted she wanted: “the
growth experience of
rooming with another
college student while
attending UNL.”

Coleman filed a lawsuit against the
university alleging discrimination on the
basis of disability under the
Rehabilitation and Americans with
Disabilities Acts. (Coleman v. Zatechka,
1993) :
After an extensive analysis of the
Rehabilitation Act of 1973 and the
Americans With Disabilities Act of 1990,
the court ruled that Coleman was
protected by these acts. The court exam-
ined whether Coleman was a qualified
individual as required under the two
legislative mandates. The court found
she was disabled and was protected by
the statutes, and then addressed
whether Coleman met the eligibility
criteria for the housing program.

The university argued that there
were two essential eligibility require-
ments which were necessary to the
roommate assignment program. First, in
order to qualify to participate in the
assignment program, a student must not
utilize more than half the space in the
room. The court seriously questioned
this requirement in terms of its applica-
bility to Coleman since there was no
inquiry as to how much space Coleman
would actually use. In addition, the
court noted that students could enter
into the roommate assignment policy if
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they had a wheelchair as long as they
did not require attendant care. Third, the
court found that the issue of how much
room within a room a student uses was
an open question and there was no
equal space utilization requirement. The
court rejected this as an essential eligi-
bility requirement.

Second, the university argued that
Coleman was not qualified for the
program because of the required three
daily visits by a personal attendant that

This environment includes
creative l]awyers and students
and new federal and state
statues on which lawsuits can
be mounted.

would be unfair to a roommate. The
court did not accept the testimony the
visits would be disruptive since they

. were predictable and relatively brief. In

addition, Coleman was apparently
willing to schedule the visits at times
less likely to disturb a roommate and to
meet the attendant for some activities in
the bathroom.

Furthermore, the court noted there
was evidence that many of the residence
hall rooms had frequent visitors, and
there was no limitation on such visits.
The court also found the 24 hour unlim-
ited visitation rule caused frequent
interruptions to the common room area.

In sum, the court found these two
eligibility requirements were not essen-
tial to the program, and therefore, could
not be used as a basis for excluding
Coleman.

Finally, the university asserted it was
unfair to require students without
disabilities to room with students who
have disabilities and require them to be
part of attendant care situations. The
court did not embrace this notion. Tt
suggested such an attitude really
continued the stereotypes which the acts
in question were designed to eliminate.

The university’s policy at issue here of
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excluding plaintiff from the roommate
assignment program, however well inten-
tioned it may have been, sanctions the
attitude that students with disabilities are
less desirable and suggests that others should
not be required to live with them. Such
standoffishness places less value on the
human worth of individuals with disabili-
ties—because of their disabilities.

This case points to the serious
competing claims of students and
university policies and the careful and

Most colleges view residence
hall life as integral to the
campus and want it to

foster institutional
commitments and values.

individual analysis required for
responding to challenges by students
with disabilities.

Preventive Planning

These cases reflect the new environ-
ment in which colleges operate. This
environment includes creative lawyers
and students and new federal and state
statutes on which lawsuits can be
mounted. Clearly, antitrust laws were
not considered to be particularly rele-

vant to higher education at their incep-
tion. Only recently, with the decision
involving the Ivy Leagues was there
serious concern about the application of
antitrust laws to the noncommercial
activities of higher education institu-
tions. If a college appears to possess
monopoly power, students may be
prompted to raise antitrust protections.

Housing policies and required resi-
dence policies must be applied
evenhandedly. Obviously, there can be
exceptions, but these must be granted in
a rational way that
does not appear to be
whimsical or discrimi-
natory. If such a
finding is made, a
court could rule an
independent college’s
policies irrational or
unreasonable, and
therefore, not
enforceable.

The educational
rationale for having residence hall poli-
cies should be documented and, if
possible, supported by research find-
ings. Most colleges view residence hall
life as integral to the campus and want it
to foster institutional commitments and
values.

Colleges must be sensitive about
accommodating disabled students who
are mobility impaired or who have other
special needs. As with all disability
claims, individual investigation and
assessment, negotiation, openness, and

thoroughness are critical to a satisfactory
outcome. Mandatory residence hall poli-
cies require sensitivity to the claims of
disabled students and reasonable
accommodation to legitimate needs.

—Kent M. Weeks
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~ Interrogatories

Collegiality

“Interrogatories” is a column that
responds to readers’ questions. Send
questions to: Lex Collegii, P.O. Box
150541, Nashville, Tennessee 37215-
0541. Recently we have received a
number of inquiries about a Lex Collegii
article on collegiality and recent case
law.

Question: Is collegiality an appropriate
factor to use in the assessment of faculty
for promotion and tenure?

Answer: Yes, especially when it is stated
as a criterion for such assessment.
Question: Can collegiality be used if it is
not a specifically stated criterion?
Answer: Probably. Courts are realistic
about the essential qualities faculty need
to work effectively and recognize it is
important that colleagues demonstrate
collegiality.

Question: What recent case law is there
on the issue of collegiality as a factor in
faculty personnel decisions?

Answer: A recent article in Lex Collegii,
“Collegiality and the Quarrelsome
Professor,” Summer 1996, provides an
analysis of cases clearly supporting the
notion that collegiality can be used in
faculty employment matters.

Subsequently, a number of recent deci-
sions have reaffirmed this analysis.
Question: What specifically have the
courts ruled?

Answer: In two recent cases involving
Kent State University and the University
of Baltimore, the court supported colle-
giality as a factor to defend against
claims of breach of contract, wrongful
discharge, and discrimination.
Question: What did the courts do?
Answer: In the University of Baltimore
litigation, the court sustained a colle-
giality claim against the faculty
member’s contention it was not one of
the listed criteria for promotion and
tenure.

We are persuaded that collegiality is a valid
consideration for tenure review. Although
not expressly listed among the School’s
tenure criteria, it is impliedly embodied
within the criteria that are specified. Without
question, collegiality plays an essential role
in the categories of both teaching and service.

In the Kent State litigation, the cotrt
rejected the faculty member’s claim of
discrimination and granted summary
judgment in favor of a college. The court
found: “The ability to get along with
coworkers, when not a subterfuge for

no
(9]

sex discrimination, is a legitimate
consideration for tenure decisions.”
Question: What other sources suggest
that collegiality is an appropriate
criteria?

Answer: The AAUP in a statement on
professional ethics embraces the notion:

As colleagues, professors have obligations
that derive from common membership in the
community of scholars. Professors do not
discriminate against or harass colleagues.
They respect and defend the free inquiry of
associates. In the exchange of criticism and
ideas, professors show due respect for the
opinions of others. Professors acknowledge
academic debt and strive to be objective in
their professional judgment of colleagues.
Professors accept their share of faculty
responsibilities for the governance of their
institution.

Question: How is this concept likely to
develop?
Answer: Courts are likely to support
assessments based on the ability of
faculty to be collegial and to work with
colleagues both within and outside their
respective departments. Collegiality is
also embraced in the evolving and more
expansive definition of professional
ethics. In future issues of Lex Collegii,
the notion of collegiality and its relation-
ship to faculty evaluation will be further
analyzed.

—Kent M. Weeks
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Introduction

The Age Discrimination in
Employment Act (ADEA) was
enacted by Congress in 1967 to
prohibit discrimination in employ-
ment on the basis of age. The
ADEA prohibits employers from
discriminating with respect to
compensation, terms, conditions,
or privileges of employment
because of an individual’s age. The
Equal Employment Opportunity
Commission (EEOC) has enforce-
ment authority over the Act.

Historical Background

The Act originally protected
workers between the ages of 40
and 65. Later, coverage was
extended to age 70. The 1986
amendments to the ADEA elimi-
nated the 70 year age limit entirely
with certain exceptions. One excep-
tion allowed colleges and
universities to continue requiring
tenured faculty members to retire
at age 70 through December 31,
1993. Within that amendment,
Congress mandated a study be
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undertaken to determine the implica-
tions of the extension of mandatory
retirement beyond the established
date. The National Research Council
completed its study and submitted
its recommendation to the EEOC in
May 1991. It concluded the manda-
tory retirement exemption for higher
education should be eliminated. The
report contained many recommenda-
tions and findings, including;
¢ the previous rise in coverage from
65 to 70 had only a small effect on
the availability of jobs for younger
female and minority employees
¢ few tenured faculty would
continue working beyond 70 if
mandatory retirement were elimi-
nated
* atsome research universities, a
higher proportion of the faculty
would choose to work past age 70
if mandatory retirement is elimi-
nated. These professors were
more likely to stay on longer
because they generally have
lighter teaching loads.
Based in part upon the results of the
study, Congress permitted the
exemption to expire at the end of
1993.

The Burden of Proof

Faculty members can prove their
ADEA claim either through direct
evidence or upon a showing of
disparate treatment based on their
age. Direct evidence proves the
underlying discrimination without
any inferences. An example of such
evidence would be testimony from a
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" supervisor who was instructed to fire an
employee because of the employee’s
age. In most cases, however, the litigant
has little or no direct evidence of age
discrimination and is forced to rely upon
circumstantial evidence. Therefore, the
courts have relied upon the McDonnell
Douglas test from Title VII (employment
discrimination) to demonstrate a
disparate treatment claim.

The McDonnell Douglas standard
requires the complaining party first
establish a prima facie case of age

reason offered by employers is that an
employee was denied promotion or
tenure or not renewed for good cause,
such as the employee failed to meet the
stated position requirements. The best
evidence of good cause is an evaluation
that outlines inadequate job perfor-
mance. There may be other objective
reasons for termination, such as elimina-
tion of a position for financial or
program reasons.
If the employer carries its burden, the
employee must then produce evidence
to show the proffered
explanation is a mere

PI'OOf Of tl'[e prima faCie Casel Of gretext for unlawful age

iscrimination. The courts

age discrimination creates g havetriedto dlarify the

respective burdens of
persuasion required of the

presumption the employer P08

employee. It is generally

engaged in impermissible .greed the employee must

prove age was the deter-

age discrimination. mining factor or was the

discrimination. The faculty member
must present evidence that he or she:
(1) was a member of a protected class
(i.e., at least 40 years old); (2) was quali-
fied for the position; (3) received an
unfavorable employment decision
because of discrimination based on age;
and (4) was displaced by a person
outside the protected group.

In 1996, however, the Supreme Court
held that a plaintiff need not necessarily
show the replacement was under age 40.
Rather, the court indicated satisfaction of
this element required showing the
replacement was substantially younger.
(O’Connor v. Consolidated Coin Caterers
Corporation, 1996) Federal circuit courts
of appeals have had conflicting interpre-
tations of this standard. Some circuits
have held three years is sufficient while
others have held five years is not
enough. (Carter v. DecisionOne Corp,
1997) To demonstrate qualifications for a
position, a complainant in a university
case most likely would provide a posi-
tive performance review.

Proof of the prima facie case of age
discrimination creates a presumption
the employer engaged in impermissible
age discrimination. The employer may
rebut this presumption by producing
evidence the employment decision was
based on legitimate nondiscriminatory
reasons. This burden has been described
as exceedingly light. The most common
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real reason for the adverse
employment decision, and that but for
the employer’s motives to discriminate,
the employee would not have been
discharged.

An employee can prove pretext by
showing the college’s reasons have no
basis in fact, by showing the reasons
were not really factors in motivating the
employment decision, or, if they were
factors, they were jointly insufficient to
motivate the action. The courts have
suggested that even though age might
be a consideration, it must be a major or
determining factor in the employment
decision to trigger a violation of ADEA.

Once an employee has presented
evidence of pretext, an issue of fact is
presented and trial must proceed. Before
this time, the case is disposable through
summary judgment. Summary judg-
ment allows for disposition of a case
without a trial where the court finds
there is no dispute of material fact or
that only a question of law is involved.

State University Immuni
and the 11th Amendment

Recently, several states have resisted
the application of ADEA requirements
to their state employees, including
employees of state universities. The
Eleventh Amendment states: “The
Judicial Power of the United States shall
not be construed to extend to any suit .. .

~
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commenced or prosecuted against one
of the United States by Citizens of
another State, or by Citizens or Subjects
of any Foreign State.” It has long been
accepted, however, that Congress may
abrogate the states’ Eleventh
Amendment sovereign immunity. The
Supreme Court has set forth a two-
prong test to determine whether
Congress has abrogated a state’s
sovereign immunity: (1) whether
Congress unequivocally expressed its
intent to abrogate the states sovereign
immunity; and (2) whether Congress
acted pursuant to a valid exercise of its
power. (Seminole Tribe of Florida v.
Florida, 1996)

Initially, the ADEA explicitly
excluded states and their political subdi-
visions from the definition of employers.
The 1974 ADEA amendment, however,
expanded the definition of employer to

" include a state or political subdivision of

a state or any agency or instrumentality
of a state. The majority of federal
appeals courts have concluded Congress
could not have made its desire to over-
ride the states’ sovereign immunity
more clear.

A threshold examination for the
second part of the test is a determination
of whether the ADEA was passed
pursuant to congressional power under
the commerce clause or under the equal
protection clause of the Fourteenth
Amendment. The Supreme Court has
held Congress could not abrogate the
immunity via legislation passed
pursuant to the commerce clause. Since
then the majority of federal circuit court
of appeals have held that the ADEA was
passed pursuant to power under the
Fourteenth Amendment and therefore
Congress effectively abrogated state
immunity.

The Supreme Court recently agreed
to hear an appeal holding Congress had
effectively abrogated the states’ Eleventh
Amendment sovereign immunity.
(Kimel v. Florida Bd. of Regents, 1998) It
could turn out that public institutions
are not subject to ADEA challenges
unless Congress takes further action.

Exceptions to ADEA
Provisions

Tenured Faculty Exemption
Congress has complicated the retire-
ment process for faculty members at
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colleges and universities by not
renewing the ADEA exemption for
tenured faculty. In 1995, about 550,000
full-time professors were working in
higher education, according to a study
by the U.S. Department of Education.
Based on data collected in 1992, nearly
half of the country’s full-time professors
were age 50 or older, and many were
over 60. It is generally believed that
uncapping has played a small role in the
graying of the faculty to this point
because so few professors have yet to
reach 70. The implications may be
different as a larger proportion of faculty
reach that age.

According to a study completed by
David Card, an economist at Berkeley,
prior to 1994, two-thirds of professors
who had reached the established retire-
ment age quit teaching by the next year.
His report also noted the increases in
retirement rates for younger faculty has
led to a substantial reduction in the
number of faculty who teach until age 69.

Since the exemption expired in 1993,
colleges with ample resources have used
generous buyouts to thin their ranks.
According to one report, one university
retired 78 over-60 professors in 1996
with padded pensions and additional
cash payments. Hundreds of less-
endowed institutions, however, cannot
afford such generous buyouts.

Policymaker Exception

The ADEA also contains an excep-
tion for any employee in a high
policymaking position. Some have
suggested mandatory retirement for
tenured faculty is consistent with the
concerns underlying the ADEA’s
exemption for policymakers.

The EEOC has interpreted high poli-
cymakers as “individuals who have little
or no line authority but whose position
and responsibility are such that they
play a significant role in the develop-
ment of corporate policy and effectively
recommend the implementation
thereof.” Advocates have suggested full
professors are policymakers for the
university in that they set curriculum,
create new academic departments, and
determine eligibility criteria for faculty
hiring and student admissions.

Bona Fide Occupational
Qualification

The ADEA states: "It shall not be
unlawful for an employer .. . to take any

action where age is a bona fide occupa-
tional qualification (BFOQ) reasonably
necessary to the normal operation of the
particular business.” Courts have devel-
oped a two-prong test of BFOQ. The
employer must first show that if
employment decisions were not based
on age classifications, then “the essence
of the business operation would be
undermined.” (Usery v. Tamiami Trail
Tours, 1976} Second, the employer must
set forth an objective factual basis for its
determination that members of the
affected class would be unable to
perform the job properly or
that dealing with members
of the class individually

School, 1994) For exarmple, a disparate
treatment claim cannot succeed unless
the employee’s protected trait actually
played a role in the decision-making
process and had a determinative influ-
ence on the outcome.

The most obvious legitimate reasons
include failure to meet required stan-
dards of competency for employment,
promotion, tenure, or retention or the
lack of need for the particular position.
In the context of higher education, some
additional considerations are possible
without explicit reference to age and

The best evidence of good
would be highly imprac- o

tical. Employers may dlaim CaUIS@ 18 an evaluation that

they were compelled to

rely onageasa proxy for - OUtlines inadequate job

job qualifications, such as
safety. Maximum hiring
ages for bus drivers and
pilots have satisfied the
requirements for this exception. A
university would need to demonstrate a
nexus between the college’s stringent job
requirements and its mission of safety.

Courts have determined the BFOQ
was meant to be an extremely narrow
exception to the ADEA. However, the
legislative history of the ADEA suggests
maintaining an age balance is a legiti-
mate goal in certain businesses.
Therefore, if a university could demon-
strate age balance is critical for
guaranteeing the diversity of ideas that
encourage intellectual stimulation and
scientific advancement, classification
based upon age might be deemed
appropriate.

Reasonable Factors
Other Than Age

The ADEA declares it is not unlawful
for employers to take actions where
differentiation is based upon “reason-
able factors other than age (RFOA).” The
act gives no indication of what consti-
tutes a reasonable factor or of how close
the connection may be between a
reasonable factor and an outright age
classification before the classification
becomes impermissible.

The RFOA language has been inter-
preted to suggest employment policies
made for reasons independent of age
but which happen to impact an older
employee are not actionable under the
ADEA. (EEOC v. Francis W. Parker
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performance.

without undue impairment of tradi-
tional concepts of tenure. For example, a
professor’s performance could be partly
measured objectively, as in the case of a
scholarly productivity requirement.
Similarly, faculty members, young and
old, in outdated disciplines could be
given the option of moving intoa
needed area of expertise or leaving.

In an ADEA action, the court’s
review is limited. It will attempt only to
determine whether the wrong criteria
were used, not whether the institution
reached the correct decision when it
applied the criteria.

Age Discrimination in
Faculty Employment

Failure to Promote :
Margaret Hines was a seventy-four-
year-old associate professor in the
College of Medicine at Ohio State
University. She was a tenured member of
the department, where she had been
employed since 1962. Hines sought
promotion to the rank of full professor
four times but was refused. Each of the
first three times, she was recommended
by her department promotion and tenure
committee but rejected at higher levels of
the university. After her third denial,
Hines filed a complaint with the EEOC
alleging age and sex discrimination.
Hines then instituted a lawsuit.
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(Hines v. Ohio State, 1998) Subsequently,
she reapplied for tenure. This time, she
was not recommended for tenure by her
department. Instead, she put her own
name forward as a candidate for promo-
tion. She was rejected for tenure again.
She filed another complaint with the
EEOC alleging retaliation for her
pending lawsuit.

Each candidate at Ohio State is evalu-
ated using three criteria: teaching,
research, and service. These qualifica-
tions are judged in part through review
of a dossier detailing each candidate’s

Advocates have suggested

members of the department review
committee made remarks “regarding a
desire to create opportunities for
younger faculty members.” The court
found Hines had raised a genuine issue
of material fact with regard to the pretext
question. This was sufficient to with-
stand a motion for summary judgment.
An example of a court requiring data
and not just anecdotes to justify age
discrimination involves Charles Kuhn,
an assistant professor of music at Ball
State University. Kuhn argued that the
university failed to promote him even
though he had been
promoted to assistant
professor, had a satisfac-

prOfESSOIS are policymakers tory record and would

have been promoted
except for a lack of a Ph.D.

for the uniVGrSity in that they and for certain budgetary

restraints. He filed an age

set curriculum, create NeW gicrimination lawsuit in

which the federal district

academic departments, and cour sided with the

university. (Kuhn v. Ball

determine eligibility criteria st university, 199

On appeal, Ball State

for facu]ty hiring and argued that Kuhn failed to

meet the promotion stan-

Student admiSSionS dards in effect at the time

academic credentials and accomplish-
ments. Ohio State argued that Hines
failed to meet her burden of a prima facie
showing of discrimination because she
failed to show she was qualified for the
promotion. The university stated her
shortcomings included her performance
on the research criterion. She offered
evidence that contravened the univer-
sity’s contention that research was the
most heavily-weighted factor. In addi-
tion, she produced evidence that
showed other candidates with research
records similar to hers were promoted
and deemed qualified. The court found
she had met her burden.

As far as the university’s legitimate
nondiscriminatory reason, the university
asserted that Hines’ research record was
insufficient to warrant promotion to full
professor. Hines, therefore, had the
burden of showing this reason was mere
pretext.

Hines claimed this reason was insuffi-
cient to motivate the university given the
promotion of similarly situated individ-
uals. Further, it appears the court was
influenced by testimony that two

ERIC

of Kuhn’s promotion

review of superior
achievement and that satisfactory
performance as an assistant professor
did not entitle him to a promotion. As
the appellate court noted: “Universities
prune the ranks—sometimes ruthlessly,
so that only the best rise.”

The appellate court was critical that
Kubhn failed to produce any statistical
data to justify his position. He pointed to
one other professor who was younger
and who was promoted. The court
wanted more:

Once Ball State explained its decision not to
promote him, Kuhn had to come forward
with evidence to suggest, not that the
University was mistaken in failing to
promote him, but that it was lying in order
to cover up the true reason, his age. Kuhn's
evidence does not move far toward
suggesting mistake; it does nothing to
suggest that the explanation he received was
disingenuous. Statistical tools were avail-
able—and a faculty member at a university,
unlike the ordinary plaintiff, has only to
amble over to his colleagues in the statistics
department to explore the possibility.
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Accordingly, the appellate court
sustained the lower court’s decision to

grant summary judgment to the univer-
sity.

Denial of Tenure

Cynthia Fisher was hired by Vassar
College as a visiting assistant professor
of biology in 1977. She was placed in a
tenure-track position in 1980. In 1982,
she was reappointed for a three-year
term, after which she was to be
reviewed for tenure. A five-person
committee undertook to review her
candidacy for tenure, based upon four
categories: scholarship, teaching ability,
leadership, and service. The committee
found Fisher deficient in all four areas
and unanimously recommended she be
denied tenure.

In accordance with Vassar’s proce-
dures, the committee report was
reviewed by the chair of the biology
department. Copies of the report were
forwarded to the dean of the college, the
president, and the Faculty
Appointments and Salary Committee
(FASC). All five members of the FASC
voted against tenure. The dean and the
president concurred. Acting upon these
recommendations, the Board of Trustees
denied Fisher tenure. Fisher's appeal to
the FASC was rejected, and she left
Vassar in 1986.

She filed suit initially alleging that
the college had discriminated against
her on the basis of sex. She subsequently
amended her complaint to allege
discrimination on the basis of sex as well
as her marital status. At the close of her
case, she again amended her complaint
to include a claim for discrimination on
the basis of age. (Fisher v. Vassar College,
1997)

The court evaluated Fisher’s claim on
the prima facie elements. It found Fisher
had satisfied this burden because there
was evidence that she was older than 40,
suffered an adverse decision, and eight
of nine other tenured faculty members
in the department were younger than
she when they were reviewed for
tenure.

The court then found Vassar had
satisfied its burden of providing a legiti-
mate nondiscriminatory reason for its
decision by asserting Fisher was denied
tenure because she did not meet the
prescribed standards for tenure and was
less qualified than other candidates.

Fisher’s evidence of pretext consisted
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of anecdotes, purported admissions
made by Vassar, and expert testimony.
Evidence of discriminatory statements
by several members of Fisher’s depart-
ment were introduced to support her
lawsuit. Specifically, she testified a
member of her department told her she
was “too old to ever become tenured
faculty,” and that the biology depart-
ment apparently believed she was “out
of date—out of field for 10 years.” The
trial court found the asserted reasons
pretextual and entered a verdict in favor
of Fisher. The judgment included an
award of $530,000 on the ADEA claim
and nearly $100,000 in additional
pension and Social Security contribu-
tions. In addition, Fisher would be
eligible for a tenured position at the rank
of associate professor. Reviewing all of
the evidence and particularly the lack of
statistical data provided by Fisher, the
federal court of appeals disagreed with
the trial court’s evaluation of Fisher’s
claims and reversed the lower court’s
decision.

Denial of Perks

Eric Naftchi was a 69-year-old man
who joined the faculty of the New York
University School of Medicine as an
associate professor in 1968 and was
made head of the laboratories investi-
gating spinal cord injuries. In 1979, two
laboratories were taken from his control,
and a third was reallocated to other uses
in 1980 or 1981.

Naftchi published an article in the
journal Science in 1982. Naftchi’s analysis
was apparently challenged and in
response to that criticism, the medical
school convened a panel to evaluate the
quality of Naftchi’s research. The panel
issued a report stating that Naftchi’s
data were not adequate to support the
claims made in his journal article.

As a result, the dean of the medical
school informed Naftchi he would
appoint an outside committee to review
the matter. Additionally, no further
grant applications were to be approved
for submission unless they were accom-
panied by the letter stating the panel’s
concerns. It was not clear whether the
outside committee was ever formed and
whether the instructions regarding grant
applications were ever enforced.

In the wake of the Science incident,
Naftchi lost control of three additional
laboratory rooms, a storage room, and
refrigerator space. An additional labora-

tory was taken away in 1984.

Several years later, in response to a
space shortage, a committee recom-
mended space should be allocated with
priority to those faculty with outside
funding. By this point, Naftchi was
down to his final lab. In June 1991,
Naftchi applied for and was approved
for an NIH grant. In July 1991, however,
Naftchi’s final lab was reallocated to
another researcher whose research grant
had already been funded. Naftchi’s
grant, though approved, was never
funded

Later in 1991, Naftchi unsuccessfully
appealed to the dean for additional
space. He then requested formation of a
grievance committee. The committee
recommended he be given limited
funding for supplies and technical assis-
tance to allow him to apply for
additional grants. In response to this
report, the dean then wrote to Naftchi
stating he would be required to submit a
detailed proposal before the funds
would be released. After Naftchi
submitted the proposal, it was rejected
on the grounds that it was essentially the
same as his previous grant submission
that had never been funded.

Naftchi also alleged he was denied
salary increases from 1994 onward. In
addition, in March 1995, he was trans-
ferred from his former office to a smaller
one, and then, in October 1997, even this
space was taken away. Furthermore,
Naftchi alleged he was denied travel
funds, office supplies, and even access to
photocopy facilities.

Naftchi filed suit alleging age
discrimination in his treatment. (Naftchi
v. New York University, 1998) The court
first analyzed the claims based upon the
allocation of lab space. The court, recog-
nizing the de minimus nature of the
requirements at the prima facie stage,
found that the elements were satisfied.
The court turned to the medical school’s
nondiscriminatory basis for its decisions.

The medical school’s stated reason
for denial of lab space was lack of
external funding. Naftchi countered that
his publication of articles and participa-
tion in conferences made him a :
productive member of the department.
However, the court emphasized the law
was not concerned with whether the
university’s criteria were wise, only
whether they were nondiscriminatory.
Therefore, the university had met its
burden at this stage.

~
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Naftchi next contended the focus on
external funding was merely a pretext
for lab allocation based upon age
discrimination. The court, however,
noted the relevance of the goal of
increasing outside funding, particularly
in times of scarce resources. Further, an
inverse correlation between age and the
awarding of federal grants would not
prove the real reason for space allocation
was age discrimination.

Next, the court evaluated Naftchi’s
claims based upon denial of salary
increases. The university responded the
raises were determined based on merit
alone and that Naftchi’s performance
did not warrant a raise. The salary
guidelines specified no raises were to be
given to employees who did not meet
minimum performance goals or job
requirements. The chairman of the
department testified performance was
determined primarily by whether the
faculty member received external grants.

Naftchi challenged the merits of
using success in acquiring grants as the
primary basis for determining salary
increases. He felt background, experi-
ence, scholarship, and past contributions
should be considered. The court
reasserted its position that it would not
evaluate the wisdom of the employer’s
standards, so long as they were not
discriminatory.

The court granted the university’s
motion for summary judgment for the
ADEA claims. However, it allowed
Naftchi’s claims based on retaliation to
go to trial because the denial of salary
increases and the final removal of office
space had taken place after Naftchi’s
filing of his charge with the EEOC and
his filing of the lawsuit.

Forced Retirement of
Untenured Staff

Marilyn Heck was a seventy-year-old
employee who worked as an assistant
bookkeeper from January 1988 until
June 1995 at the bookstore at Kenyon
College. The majority of Heck’s job
involved data entry. She entered
invoices into the computer and balanced
the totals. After double-checking her
work, she forwarded it to the computer
department.

According to her supervisor, Heck
had trouble with data entry. She would
forward her work to the computer
department without adequate review.
After subsequently reviewing her work,

BEST COPY AVAILABLE
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she would sometimes forward correc-
tions to the computer department. The
other department had difficulties in
determining which version was correct
since all copies were marked as
balanced. Despite these troubles, Heck
consistently received high marks on her
performance reviews from her imme-
diate supervisor until a month before
her departure from Kenyon. The book-
store manager, however, testified he did
not find her performance satisfactory.

Heck claimed that for several years
she felt pressure to retire. She stated she
had heard the bookstore director wanted
to “get rid of some older employees if
hiring new ones meant saving money.”
During 1994, the college instituted a new
computer system. Heck claimed she did
not receive adequate training on the
computer system. As part of the new
software, employees were advised not to
use the computer on Thursdays because
such use could cause part of the college
system to crash. On March 16, Heck met
with her supervisor who stated that her
performance was unsatisfactory and she
needed to improve her speed and accu-
racy on the computer. That same day,
Heck allegedly caused the computer
system to crash.

Heck was on vacation the week
following the computer crash. When she
returned, her manager informed her that
because of her performance and the
computer crash, she would have the
option of retiring or being fired within
90 days. He further explained the prefer-
able benefits received by retirees. She
claims to have retired because she felt
there were no other options available.

During the final 90-day period of her
employment, Heck received her first
written negative appraisal. Around this
time, the college claimed they offered
her another position at the college which
she refused. She further claimed her
manager became abusive and tried to
force her to sign a resignation letter. On
her final day at work, she was allegedly
escorted out of the bookstore. Heck’s
position was filled by two part-time
workers who receive no benefits. Heck
filed suit alleging age discrimination.
(Heck v. Kenyon College, 1998)

In evaluating her ADEA claim, the
court found Heck proved she was a
member of a protected class and her
replacements were younger. The court
found ample evidence of an adverse
employment decision. The college
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contested on the basis that it had tried to
accommodate her through other oppor-
tunities. Similarly, despite the college’s
objections, the court found Heck had
proved she was qualified for the posi-
tion by offering positive performance
appraisals.

The court next addressed the
college’s claim that Heck’s poor perfor-
mance constituted a legitimate
nondiscriminatory reason for her termi-
nation. The core of the court’s analysis
centered on Heck’s claim that this was a
pretext. Heck offered her positive
performance evaluations as evidence.
The court noted that it was Heck’s
performance at the time of her severance
that was relevant and, therefore; the
evaluations did not discredit the
college’s reason. The court found that
regardless of whether Heck retired or
was fired, the evidence demonstrated
the college’s motivation in Heck’s depar-
ture was the computer crash. Therefore,
the proffered reason was not pretextual.
The court granted the college’s motion
for summary judgment.

Remedies and Damages

‘Many of the age discrimination cases
are resolved on motions for summary
judgment or settled soon thereafter. As
one court noted, “employees and their
counsel may well conclude that ADEA
cases are won or lost on summary judg-
ment, because jurors find it difficult to
close their hearts to the plight of the
terminated older employee but easy to
open the purse strings of his employer.”

Under ADEA, employees are entitled
to a trial by jury of their peers. Upon
finding a violation, a court is authorized
to afford relief by means of reinstate-
ment, backpay, injunctive relief,
declaratory judgment, and attorneys’
fees. Additionally, in the case of willful
violation, the ADEA authorizes liqui-
dated damages equal to the backpay
award. Several courts also have allowed
the litigant to seek damages for pain and
suffering or emotional distress.

Although reinstatement is the
preferred remedy in a discriminatory
termination case, it is not always appro-
priate. When the court finds it
inappropriate to reinstate an employee, it
considers whether an award of future
pay, known as front pay, is justified. Such
aremedy is especially indicated when the
employee has little prospect of obtaining

comparable employment or the time
period for front pay is relatively short.

A complainant who has prevailed on
the merits is also entitled to an award of
attorney’s fees and costs. The party
seeking the award of attorney fees has the
burden of proving they are reasonable.

Preventive Planning

Suggested methods of coping with
the illegality of mandatory retirement
programs for tenured faculty have
included proposals for reforming tenure
through term contracts, periodic
reviews, or early retirement incentives.

Early retirement programs, including
phased retirement programs, are
receiving increased attention as a result
of the expiration of the tenure exemp-
tion. Such programs may frequently
include benefits such as deferred
compensation, bonus compensation,
continued part-time teaching, enhanced
contributions to pension programs, post-
retirement consulting agreements, or
continued privileges such as office space
or honorary positions.

The best antidote to an age discrimi-
nation claim is a well-documented
evaluation. The courts embrace the
notion that whether the decision rests on
good or bad judgment is not for them to
decide if a college can demonstrate a
valid reason for its personnel action. As
one court stated, the question is whether
the university “honestly believed in the
nondiscriminatory reasons it offered,
even if the reasons are foolish or trivial
or even baseless.”

As several of the cases demonstrate,
stray remarks or unprofessional state-
ments about faculty that arguably raise
age issues, are harmful and unnecessary.
Evaluators must understand the conse-
quences of such assessments.

Accordingly, annual performance
reviews, pre-tenure reviews and the
increasing use of post-tenure reviews
represent appropriate strategies to
address competency and profession-
alism issues, represent good practice,
and pose documented defenses to age
litigation. A future issue of Lex Collegii
will analyze emerging post-tenure
review practices and their conse-
quences.

-—Kent M. Weeks
—jJohn Bradford
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Interrogatories

Sexual Harassment of Students by Faculty

“Interrogatories” is a column that
responds to readers’ questions. Send
questions to: Lex Collegii, P.O. Box
150541, Nashville, Tennessee 37215-
0541. Recently we received an inquiry
on university responses to allegations
of sexual harassment of students by
faculty.

Question: I understand the Supreme
Court recently addressed the liability
of institutions for faculty-student
harassment under Title IX.

Answer: The Supreme Court ruled in
Gebser v. Lago Vista Independent
School District that a student could
obtain damages from a school for
such sexual harassment.

Question: What must the student do?
Answer: According to the court, the
student must prove a school “official
- .. who at a minimum has authority
to institute corrective measures on
the school’s behalf has actual notice
of and is deliberately indifferent to
the teacher’s misconduct.”

Question: Did the Supreme Court
provide any guidelines?

Answer: A few. The Supreme Court
did not apply the deliberately indif-
ferent standard to the facts of Gebser,
but it did state that if a proper official
“refuses to take action” or if there is
“an official decision by the recipient

not to remedy the violation” that such
behavior could meet the Gebser test.

The Supreme Court also cited a case
involving a police officer who
allegedly subjected a woman to
excessive force. The court noted that
deliberate indifference in that situa-
tion would involve an official’s
“consciously disregarding an obvious
risk that [another] would subse-
quently inflict a particular injury.”

Question: What else is known about
the “deliberately indifferent” stan-
dard?

Answer: Courts will continue to
grapple with the test in fact-specific
cases.

Question: What else do we know
about how the courts approach this
standard?

Answer: A recent federal district
court decision involving a professor
and his alleged harassing activities
toward a number of students over
several years assessed whether the
college was liable because it was
deliberately indifferent to the
professor’s misconduct.

Question: What did the court do?
Answer: The court reviewed a
number of cases where courts have
applied standards similar to the
Gebser test and ruled that under Title
IX, teacher student sexual harassment
is only actionable if a school official
with “actual knowledge of the abuse”
and “the power to take action that
would end such abuse . . . failed to do

”

SO.

In another case involving a public
university, a federal court of appeals
ruled:

School officials faced with knowledge of
sexual harassment must decide how to
respond, but their choice is not a binary one
between an obviously appropriate solution
and no action at all. Rather, officials must

{continued on page 8)



O

ERIC

Aruitoxt provided by Eic:

(continued from page 7)

choose from a range of responses. As long as
the responsive strategy chosen is one plau-
sibly directed toward putting an end to the
known harassment, courts should not
second-guess the professional judgments of
school officials. In general terms, it should be
enough to avoid Title IX liability if school
officials investigate aggressively all
_complaints of sexual harassment and
respond consistently and meaningfully when

those complaints are found to have merit.

Question: What does this mean for
colleges and universities?

Answer: It means that all sexual
harassment complaints must be taken
seriously and, in almost all cases,
thoroughly investigated. For an
administrator, the key issue will
focus on the appropriate strategies to
deal with the harassment. There is a
wide range of responses available to

colleges other than dismissal. Some
of these responses may include . ..
reprimands, counseling, community
service, reduction in salary, and
leaves of absence.

The Gebser test will be continually
examined by the courts as will the
colleges’ “responsive strategy” to
faculty-student harassment.

—Kent M. Weeks
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