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s Medicaid, mental health and child welfate systems are rede-
signed to adopt a managed care approach, important shifts
occur in how setvices for children with mental health catre
needs are regulated. This paper addresses a critical part of public-agency
contracting for managed behavioral health care services for children: the
definition of “medically necessary” and the procedures used to detet-
mine when a service is medically necessary.

The concept of “medical necessity” is critically important because
managed care entities use definitions of medical necessity either to ap-
prove or to deny provision of mental health setvices. It is especially im-
portant for children because of EPSDT (Fatly Periodic Screening,
Diagnosis and Treatment), which affords all Medicaid-eligible individu-
als under the age of 21 a strong legal entitlement to medical scteening,
including an assessment of mental health development, and to any neces-
sary treatment of mental health conditions discovered by that screen.’
Children are thus entitled to “necessary...diagnostic services, treatment,
and other measures...to correct or ameliorate defects and physical and
mental illnesses and conditions discovered by the screening services....””
The statute, however, fails to further describe or define “necessary.”

Many states have responded with inappropriately narrow defini-
tions of medical necessity. Yet they remain legally bound to provide all
needed services to Medicaid-eligible children. However, a great many
families will not understand that their children have this right, and it is
often hard for them to access needed setvices. This paper is designed to
help families, advocates and policymakets ensute that “medically neces-
sary” standards in public-sector contracts for managed mental health
care’ protect children’s rights. It particularly emphasizes the rights and

needs of children who have serious emotional distutbance.
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The Bazelon Center for
Mental Health Law is
the leading national
legal-advocacy
organization representing
people with mental
disabilities. Through
precedent-setting
litigation, in the
public-policy arena and
by assisting legal
advocates across the
country, the center works
to define and uphold the
rights of adults and
children who rely on
public services and ensure
them equal access to
health and mental health
care, education, housing
and employment. The
Bazelon Center was
founded in 1972; its work
is funded by private
foundations and
individual donors.

BACKGROUND

o Fundamental to developing sound contracts for public mental health
services for children are the following principles:

¢ Children’s services are sufficiently different from the setvices offered
by the adult system that specific attention should be paid to planning
how to address the needs of children and adolescents and their families.
¢ Families should be treated as partners in treatment planning and the
development of service plans.

¢ Even where the mental health system has been privatized, the ultimate
responsibility for its operation still lies with the public agency.* This in-
cludes ensuring compliance with federal EPSDT requirements and with
state law.

¢ Family members and child advocates must have a voice in how the
system is designed and run, and policymakers should draw upon their
knowledge of how systems can best serve children. The state should use
existing planning processes, open public forums and other opportunities
for public comments in developing requests for proposals (RFPs), re-
viewing bids and negotiating contracts.

¢ The managed care plan must address, and seek to overcome, the
current fragmentation in services for children with serious emotional
disturbance. Effective mechanisms to coordinate across service systems
—especially mental health, education, child welfare and juvenile justice
sy stems—must be developed, including pooled funding.

¢ Preserving families and preventing out-of-home placement must be a
central goal of child mental health services.

State plans for the child mental health system that were developed
prior to the shift to managed care, generally with significant public in-
put, should be considered when moving to a restn‘lctured system. There
1s no need to reinvent the wheel if these plans are still appropriate. At

the same time, improvements can be made.

Children are still in their developmental period and dependent upon
their families. Families must therefore be involved in treatment plan-
ning for their child. Also, the childten’s service system itself is signifi-
cantly different from the adult system—primarily because myriad
agencies have major responsibilities for serving children, leaving the chil-
dren’s system without a central authority. Even though Medicaid-eligi-
ble children have a legal entitlement to treatment, this fragmentation

among agencies creates serious gaps and often leads to confusion as to re-
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sponsibility and accountability. Boundary disputes between child wel-
fare, mental health and education, for example, can leave children un-
served or served inappropriately or inadequately.

Under a fee-for-service system, some attempts have been made to ad-
dress the fragmentation through pooled funding and coordinated sys-
tems of care created through demonstration projects funded by the
federal government and private foundations.” Other initiatives were es-
tablished by settlements in class-action lawsuits, such the Wi//iie M case
in North Carolina and R.C in Alabama.® But the same kind of fragmen-
tation is now encouraged by managed care entities, which have an in-
centive to save resources by denying mental health services to children
who are in the child welfare, special education or juvenile justice sys-
tems. Often, the other agency is told that the service requested is not
“medically necessary.”

However, as noted above, children who are eligible for Medicaid are
entitled to the full array of health and mental health services and sup-
ports described in the federal Medicaid law.” Under the EPSDT provi-
sions, states must cover all services necessary to treat or ameliorate
health needs identified through screening, even if those setvices would
not be covered under the state’s Medicaid plan for adults. For example,
even if a state plan did not contain the option of case management for
adults, this service would have to be available to children who needed
it.?

The EPSDT provisions of Medicaid apply with full force even when
states operate the mental health system under a waiver from the federal
Health Care Finance Administration (HCFA). Although the 1997 Bal-
anced Budget Act changed federal rules about when states must apply
for a waiver of Medicaid rules, they are still required to do so before
they can move children with special needs into managed care plans.”
The act defined “children with special needs” to include children with se-
rious emotional disturbance but not children whose need for mental
health services would be modest, such as children with mild anxiety or
depression who can be treated through routine medication visits ot

brief psychotherapy.
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WHAT IS edical necessity is not a new concept. It has been used

in Medicaid, Medicare and private insurance rules for

MEDICALLY many years. Because managed care plans agree to de-
liver covered services to covered individuals whenever those services are
NECESSARY needed, they cannot refuse to serve a child who is a member of their
plan, as providers operating under a grant or in a fee-for-service system
IN MANAGED frequently do. Managed care plans therefore need to devise mechanisms
for making decisions about what services to provide to whom, under
CARE SYSTEMS? what circumstances. Otherwise, the plan would have no control over

utilization and expenditures and could not operate effectively.

Typically, managed care firms agree to provide an array of services
(specified in the contract) to a defined group of individuals (also de-
scribed in the contract) for a flat fee or payment negotiated in advance.
Most often, the firm receives a fee, known as a capitation payment, for
each individual enrolled in the plan. If the company provides fewer set-
vices, it will make a greater profit or save more money because its pay-
ments are fixed by the capitation rate. This directly, and deliberately,
creates the opposite incentive to that in a fee-for-service sy stem, where
providers’ income increases as mote services are furnished.

Managed care plans use various mechanisms to hold down their
costs. Some put their provider network under pressure to control costs
by making capitated payments to the providers, thereby passing on to
them a substantial part of the risk. (Providers “at risk” face the possibil-
ity that their revenues will not be sufficient to cover the expenditures
they incur in the delivery of necessary services.) Another way is for
managed care plans to negotiate discount rates to pay their providers.
However, Medicaid rates are generally low to begin with, so plans must
also increase efficiency through stringent controls on the use of services.
Some plans set specific limits on the duration of care (such as no motre
than 20 outpatient sessions or 30 inpatient hospital days per year).

Under EPSDT, the state remains liable for all needed services and
cannot place arbitrary limits on the duration of services to children."
Tentative limits may be placed on coverage, however, to be exceeded
only with prior approval by the managed care plan. But this or any
other utlization control must still be consistent with the “preventive
thrust” of EPSDT and must ensure that childten get the services they
need. Services cannot be delayed and there must be an expeditious pro-

cess to allow children to obtain services above the tentative limits. To

O
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do this, managed care plans set up internal systems to determine when a

service is medically necessary for a particular child. Utilization review

and prior authorization are two common mechanisms for doing this."

Medicaid Law on the When creating a definition of medically necessary services, states
must take into account Medicaid law and regulations and the courts’ in-

Definition of Medically terpretations of those rules. In the statute and through regulations and
guidance to the states issued by HCFA, Medicaid defines the rights and

Necessary Services entitlements of eligible children and their families.'> While Medicaid

law permits states to define the “amount, duration and scope” of any
covered service, states may only “place appropriate limits on a service
based on such criteria as medical necessity or on utilization control pro-
cedures.”” A covered service must be provided in sufficient amount, du-
ration and scope “to reasonably achieve its purpose.”’*

Courts have required that decisions about authorizing services rely
heavily on treating physicians’ judgments; they may not be made by
clerical personnel or government officials. States are also prohibited
from denying or reducing the amount or scope of covered services based
on an individual’s diagnosis, type of illness or condition suffered.’Medi-
cal-necessity determinations cannot be used to deny needed setvices arbi-
trarily or to discriminate invidiously in the provision of services ot to
deny services that are in fact needed to ameliorate or treat a condition
ot illness. Under Medicaid law, states cannot avoid liability for fulfilling
their responsibilities by shifting all operating authority to managed catre

entities. As one court found:

It is patently unreasonable to presume that Congress wonld permit a state to dis-
claim federal responsibility by contracting away its obligations to a private en-
tity.... The law dem ands that the designated state Medicaid agency must oversee
and remain accountable for uniform statewide utilization review procedures con-

Sforming to bona fide standards of medical necessity."®

In addition, Medicaid has a defined system of appeals and fair heat-
ings for Medicaid-covered individuals, and these rules cannot be overrid-
den by a move into managed care. States must ensure that parents and
older children receive written notice when services are denied, reduced
or terminated and that they be given the opportunity to appeal such ac-

tions. If an action is appealed, a formal administrative hearing must be
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held promptly, at which the child’s interests may be represented by

17
counsel.

How Courts Have Ruled Courts have held that a broad interpretation of the term “medical ne-

»1

cessity”'® is required to carry out the remedial goals of the Medicaid pro-

on Medically Necessary gram."” Although most court decisions have concerned adults, these
rulings are equally applicable to children. Perhaps the most thoughtful

Services of these decisions is VZsser v. Taylor, in which a federal judge ordered
the state of Kansas to provide Medicaid payment for the prescription
drug Clozapine when a doctor had determined that it was the last re-

maining therapy appropriate for his patient. The court wrote:

The tonchstone of the Jamount, duration and scope cases]is medical necessity. Fed-
eral statutes and regulations providing for medically necessary treatment are to
be liberally construed in favor of the intended beneficiaries of the Medicaid pro-
gram.... The determination of whether a treatment is medically necessary, for
purposes of Medicaid, is a professional judgment which must be decided and certi-
Jied by the treating physician. Astate may not eliminate funding for medical
services certified by a qua/z'ﬁéd physician as being medically necessary.”

In Lawrence K v. Snider, filed in Pennsylvania in 1991, a child sued
when he remained confined to a hospital because other services were
not available, even though they were considered medically necessary by
the child’s psy chiatrist. The case, which proceeded as a class action, set-
tled and led to the creation of a broader array of alternative services,
such as wraparound services and residental treatment.

The U.S. Supreme Court has not squarely addressed the issue, but in
Bealv. Doe, it expressed serious concerns about state Medicaid plans

that did not include medically necessary treatment in their coverage:

Blerious statutory questions might be presented if a state Medicaid plan exvluded

. . 21
necessary medical treatment from its coverage.

The courts have interpreted the federal EPSDT mandate to require
states to ensure that children receive ear/y diagnosis and treatment, be-
fore conditions become serious. States must conduct aggressive outreach
and cannot wait until there is a severe illness or an emergency situ-

.22
ation.
Courts have also considered the process by which “medically neces-

sary” determinations are made and have held that, in enacting the Medi-
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caid progtam, Congtess intended to invest broad discretion in treating
physicians—but not other individuals or entities—to determine what
treatment 1s medically necessary. For example, in Weaver v. Reagen, a
federal appeals court ordered the state of Missouri to fund AZT treat-
ment for Medicaid recipients with AIDS whose doctors had determined

that the treatment was medically necessary. The court declared that:

The Medicaid statute and regulatory scheme create a presumption in favor of the
medical judgment of the attending physician in determining the medical neces-

ity oftreatment.zs
In an earlier decision, the same court held:

The decision of whether or not certain treatment or a particular type of surgery
is ‘medically necessary’ rests with the individual recipient’s physician and not

. . ., 24
with clerical personnel or government officials.

In a case involving a child, a court struck down arbitary caps on re-
imbursement for medically necessary inpatient services for a liver trans-
plant.” The court defined “medically necessary” surgery as treatment
that 1) is not experimental and 2) is medically appropriate. In making its
determination that the child should receive a transplant, the court relied
heavily on the child’s treating physicians.

Accordingly, federal rules, supported by court decisions, prevent

states from using definitions or processes that deny access to needed set-

vices.
WHO DEFINES tates, as guardians of the public trust, decide what services are
to be covered in the managed care plan when they define the
WHAT IS benefit package and set the parameters as to who receives these

services, when and for how long.Z(’ The state, with appropriate public in-
NECESSARY? put, must develop the definition the managed care entity will use to de-
termine when services are medically necessary, incorporate the
definition into the contract with the managed care entity, and then
monitor and enforce its application. Alternatively, the state can use its
existing definition and reference it in the contract. Two states—Minne-
sota and Wisconsin—have adopted the approach of cross referencing the
state’s own definition of medical necessity, set forth in Medicaid regula-

tions.
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CURRENT
DEFINITIONS
IGNORE
CHILDREN S

| NEEDS

There is a disturbing trend, however, for states to contribute little
or nothing to medical-necessity definitions. Many contracts give de-
tailed descriptions of the array of services available, but little guidance
on how to determine whether such services are medically needed. Ac-
cording to a survey by the National Association of State Mental Health
Program Directors (NASMHPD), 85% of state contracts refer to medi-
cal necessity but only 75% define the term.”’

Of these, most definitions are not specific, are adult-oriented and af-
ford managed care companies too much discretion. While some states
specifically include language to indicate that children are eligible for all
Medicaid services under EPSDT, others do not. The states that have a
separate definition of medical necessity in their contracts for services to
children (Hawaii, Missouri, Montana, North Carolina, Pennsylvania,
Utah and Vermont), repeat the language of the EPSDT statute but do

not provide further clarification.

he NASMHPD study shows that, unless states make clear

that managed care entities must comply with EPSDT require-

ments, children will not receive services to which they are en-
titled. According to that study, 19% of state definitions restrict coverage
to acute-care situations and only 12% include rehabilitation, although
56% include some psychosocial services.

A survey of state waivers by the Bazelon Center found that only a
few definitions reflect the comprehensive approach to children’s ser-
vices that Congress desired when it enacted the EPSDT program.”
Using language that is almost boilerplate, states describe medically neces-
sary services as those needed to prevent, diagnose and treat certain ill-
nesses or conditions. (Some states use the phrase “correct, cure, alleviate
or prevent deterioration of....”) Many require that services reflect good
medical practice or be consistent with accepted practice and be expected
to be effective.

Generally, medical-necessity definitions authorize provision of a
service only if there is not an equally effective but less costly alternative
and exclude coverage of services provided solely for the convenience of
the plan member. They often stipulate the qualifications required of
providers. A very few requite services to be individualized and specifi-

cally tailored to an individual’s symptoms.
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Many of the definitions also identify services that the state does #o#
consider medically necessary, such as experimental or investigational
treatment. One definition specifically states that a physician’s prescrip-
tion of a treatment does not automatically mean that the plan will con-
sider it medically necessaty.

These brief definitions allow the plans much discretion and may
leave a state liable for mandated Medicaid setvices that the managed care
entities will not provide—in particular, services that go beyond the
plan’s very limited concepts of what is necessary.”

To fill the void in direction from the state, many managed care
plans have chosen to operate their public-sector contracts initially under
standards similar to those they use for their private-sector business cli-
ents. However, an employed population of adults has behavioral health
service needs that are very different from the needs of children in public
sy stems. Managed care plans in the private sector heavily emphasize
short-term hospital stays, traditional outpatient therapy and the use of
medications. While these are important components of a comprehensive
system of care, they are far from the full array of services necessary for
children with serious emotional disturbance. As a result, under these
plans, children entolled in public-sector managed care tend to have ac-
cess only to a limited part of the more comprehensive Medicaid benefit
package the state previously created for them under the fee-for-service
sy stem. '

A further complicating factor arises when a child is in the state’s cus-
tody and state or local child-setving systems, acting as guardians or un-
der child-protection mandates, have the authority and responsibility to
make health care decisions. Although the use of the term “medical neces-
sity” is not itself a bar to providing comprehensive services to children
in state care, the services needed to meet the child’s mental health needs
frequently overlap with those designed to ensure safety and permanency
or prevent harm to the community. State mental health, child welfare
and juvenile justice agencies have used Medicaid to fund many of the in-
tensive services needed to adequately meet the needs of children with se-
rious emotional disturbance and their families. States, however, have
generally failed to establish a single point of decisionmaking—necessatry
to prevent cost-shifting and fragmentation. Although the Medicaid stat-
ute prohibits discrimination based on diagnosis, children with certain
conditions, such as conduct disorder, are almost always in multiple sys-

tems and are thus particularly vulnerable. A full discussion of these

A POLICY ANALYSIS SERIES FROM THE BAZELON CENTER FOR MENTAL HEALTH LAW

KC 15th Street NW, #1212, Washington DC 20005 « 202/467-5730 #TDD467-4232 o fax 202/223-0409 « HN1660@handsnet.org ¢ www.bazelon. org

10



E

Medicaid Services

for Children

States have used Medicaid to
fund a broad array of services
including prevention,
outpatient treatment,
intensive home-based and
community services,
home-like residential
programs, crisis and hospital
care. Using a few Medicaid
service categories, many states
have funded a full array of
mental health care services for
children.

# Clinic services: office-based
asessments, psychotherapy,
medications and crisis services.
& Rehabilitation services: a
full array of intensive
home-based and community
services can be funded
through this category,
including: intensive in-home
services, behavioral aides,
school-based and other day
treatment programs,
therapeutic foster care,
therapeutic nurseries, speech
therapy, occupational therapy,
social skills training,
independent living skills
training.

& Case management: services
to assist the child and family

access needed medical, social,

educational and other services.

problems is beyond the scope of this papet. However, the detailed medi-
cal-necessity definition suggested below should promote better services
for Medicaid-eligible children in state care. It is particularly important
for these children to have access to the wide variety of individually tai-
lored services described in the box at left. ‘

Also, most state contracts fail to deal with clashes between the man-
aged care company and other state sy stems over what services a child
needs—such as when a juvenile court orders services that the managed
care entity says are not medically necessary. Few state medical-necessity
definitions (in contracts for behavioral health care setvices) specifically
reference this situation. For example, Nebraska deals with court-
ordered treatment by permitting the managed care entity to certify
whether or not the court-ordered treatment is medically necessary. If
the managed care entity says the treatment 1s not necessaty, it does not
have to pay for services. Virginia and Iowa, on the other hand, stipulate
that when a court orders treatment, the managed care entity must pay
for it.

Overall, only a few states have moved to develop adequate medical-
necessity language in their requirements for children’s managed mental
health services (and these, too, could be improved). Some of the best
are: Pennsylvania, which has specific guidelines on child mental health
services for managed care entities and county programs; Arkansas (in an
RFP for children’s services); and Michigan (in its draft concept paper
for behavioral health care). Useful concepts from these states will be dis-

cussed more fully below.
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TAKING A utside the managed care context, definitions of what con-

stitutes an appropriate service are more detailed. They en-

DIFFERENT compass considerably more than “medical” services in the
strict definition of the term, and they address a host of service-delivery
APPROACH 1ssues, such as requiring cate to be furnished in the least restrictive set-

ting and in a culturally competent manner.

States should base their managed care definitions of medical neces-
sity on similar concepts and on their considerable past experience in de-
fining the services for which public funds will be spent. They should
use the “medically necessary” definition to protect children’s access to a
comprehensive array of home-based and community services, with an
eye to preventing out-of-home placement, promoting success in school
and preventing scrapes with the law, thus furthering the overall goals of
their mental health éy stem.

The most important characteristic of an effective mental health set-
vice system is the appropriate matching of services and need, based on
individual circumstances and choice.

The benefit package of a managed cate plan can provide incentives
encouraging desired patterns of utilization to promote cost-effective
care, such as substituting lower-cost equivalent services. However, a judi-
cious mix of benefit design and individualized decisionmaking is still
needed to match children and services correctly. Benefits must be flex-
ible, but financial incentives promoting lower-cost services (such as in-
home services, day treatment, therapeutic foster care and medications)
must be balanced by controls on the use of such services by individuals
who do not need them. Selecting the right match of services to effec-
tively address children’s individual problems, while respecting prefet-
ences, is the purpose of “medically necessary” criteria.

To accomplish such an end, this paper suggests a different approach
to defining medically necessary services—one more consistent with the
law. In place of broad but short stipulations requiring plans to ensure
that services adhere to professional standards, are safe and effective and
emphasize less costly alternatives (as the typical contract definition does
today), states should incorporate more of the essential values and operat-
ing principles they desire in their mental health service system. The sec-

tion of the contract that deals with medical necessity should stipulate:
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¢ the desired goals of services (e.g., to arrest symptoms, to promote age-
appropriate development and improve functioning so as to enable chil-
dren to, for example, live at home and succeed in school);

¢ the range of services that are to be considered “medically” necessary
(e.g., day treatment and social-skills training as well as clinical treat-
ment);

¢ Dprinciples for service delivery (e.g., families should be fully engaged
in services planning and given choices); and

¢ that plans are prohibited from subverting desired goals through arbi-
trary restrictions on amount, duration and scope of services.

There should be links between the definition of medically necessary
services and other contract stipulations. Too often, the medical-neces-
sity definition has little or no connection to other provisions in the fi-
nal contract. The definition of “medically necessary” must be linked to
(or re-stated in) the state’s concepts regarding individual rights, the bene-
fit package, approaches to service delivery, quality of care and mecha-
nisms for appeal. Cross-referencing these items in the medical-necessity
definition will greatly enhance the state’s (and the beneficiaries’) ability
to enforce the standards in individual cases. The medical-necessity defini-
tion is thereby grounded in the underlying principles and standards of
the contract, and the state ensures that other important provisions of
the contract will be considered as a plan reviews whether a particular
service 1s medically necessary.

The definition of medically necessary services should also include
standards for the process of making these determinations. Further, a sys-
tem of appeals should be linked to the definition. Standards for the ap-
peal system can then be set elsewhere in the contract.

States may also wish to include stipulations of what is #o# consid-
ered to be a medically necessary service (e.g., custodial cate).

The specific definition of medical necessity for children can be in-
cluded in the same section that sets out the definition for adults or in a
separate section of the contract. However, in either approach, the

unique needs of children and their families should be addressed.
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CREATING A
DEFINITION OF
MEDICALLY

NECESSARY

Elements of a Definition of

Medically Necessary

he narrow array of services currently offered by managed

care plans has led to discussions about changing “medically

necessary” to a term that might suggest a broader range of
services. Several have been recommended, such as “clinical necessity,”
“social necessity” (particularly for child welfare systems) or “bio-
psychosocial necessity.” Another option is to drop the adjective and
cover all “necessary” services.

However, changing the terminology is probably neither required
nor advisable. With the wrong definition, any term will fail to protect
plan members. The key to ensuring appropriate delivery of care is to
have the right criteria. With the right definition, “medical” necessity is
preferable because it builds on current Medicaid law, which creates a
strong legal entitlement to services under EPSDT and considers a wide

array of services to be “medically necessary.”

What Is Medical?

It is important to note that Medicaid itself recognizes as “medical”
clinical services (such as services of psychologists and psychiatric social
workers), case management and rehabilitation services for children with
serious emotional disturbance. Using the term “medically necessary serv-
ices” in a Medicaid context therefore does not substantially limit the

range of mental health services covered.

Below is a proposed definition of medically necessary services for
children that can be included in managed care contracts. It presents the
elements of a definition and provides suggestions, meant to be useful
and provocative, for specific clauses in the contract. The sections that
follow lay out issues to address under each facet of the definition, illus-
trating the new approach with suggested language. This material is not
intended as a “model” definition. Each state definition will need to be
crafted individually to reflect the unique aspects of a state’s current legal
code, contract goals, family and advocate aspirations, and the organiza-

tion of the state’s service system.
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E

Definition of Medically

Necessary Services

Amedically necessary service is a service:

® furnished in accordance with the goals of services, described in paragraph
“d;

& furnished for the specific purposes described in paragraph (B), and

® rthat meets the standards of service delivery in paragraph (C).

NMedically necessary services shall be provided in accordance with paragraph (D),
which probibits arbitrary actions by the contractor to limit services, and through
a process that meets the requirements in paragraph (B), and shall be appropriately
linked to the grievance and appeal system as required in paragraph (F).

A. Goals of Services

The first question a “medically necessary” definition must answet is:
necessary for what end? Setvices and supports are provided to achieve
certain goals, both for the individual and for society. Articulation of
these goals in the medical-necessity definition will enable the state to
clearly lay out the overall objectives of its mental health system and pro-
vides the foundation for addressing other critical issues.

Many states have articulated goals in their federal waiver requests ot
in their requests for proposals, and a few include them in theit contract
language. However, including this language in the conttract does not nec-
essarily create a legally enforceable requirement on the managed cate
plan. To achieve that goal, the definition of medically necessaty setvices
should directly reference the goals of services which, in turn, should re-
late to the goals of EPSDT.

Each covered child (@efined asindividuals under the age of 21) shall be eligible
Jor services, as defined in section ____, provided in sufficient amount, duration
and scope to enable the child to function at the highest possible age-appropriate
level, given the severity of the child’s disorder, in the least restrictive setting of

their choice, and to progress developmentally as individually appropriate.

Medically necessary services:

(@) are designed to promote recovery and healing, improve functioning
and behavior to enable the child to attain or maintain an optimal level of

Junctioning, enhance the guality of life and promote wellness;
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(b) enable the child to progress developmentally as individually appropri-
ate, and to live at home or in a homelike setting, succeed in school and
avoid encounters with the justice system,

(c) address the needs both of the child and of the child’s family,

(@) reflect the choice of the child and family and be designed to achieve
outcomes desired by the child and family; and

(@) are offered in the most integrated settings appropriate to the child’s
needs and with the goal that the child live at home or in a homelike setting.

B. Purpose of Services

In addition to being directed toward global goals, services must be
designed to accomplish specific objectives. The definition of medically
necessary services must be broad, yet explicit. It must encompass not
only clinical treatment but also screening, prevention and trehabilita-
tion. Most state definitions address these i1ssues to some degree and the

language below is based on language that appears in several.

Medically necessary services are services reimbursable under Title XIX of the So-

(Benefit Package), sup-
Dplies and technologies, furnished by or under the supervision of a physician or

ctal Security Act, and described in detail in Section

other licensed practitioner of the healing arts within the scope of their practice un-
der State law, that are provided consistent with the child and family’s desires and

that are sufficient in amount, duration and scope to effectively:

(@) identify children with mental illnesses or conditions in accordance
with the outreach and screening procedures identified in Section ___ of the
conltract.

(b) assess the needs of children identified in (@) and their families;

() treat, ameliorate, diminish or stabilige symptom s of mental ilinesses
or conditions;

(d) alleviate suffering or pain;

(e) prevent, arrest or delay the development or progression of a menital 1/
ness and prevent or delay relapse;

() provide rehabilitation and other services to improve functioning (in-
cluding functioning in all important areas of life, such as daily activities, so-
cial relationships, and age-appropriate behavior including, for older
adolescents, independent living);

@) provide anticipatory guidance to parents of children at riskiw:ith re-
spect to mental health and emotional development and provide family edn-

cation and guidance concerning their child’s mental disorder;
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(b) provide, for eligible children in the child protection and juvenile jus-
tice systems (including those whose situation is under investigation to deter-
mine if they should be in the child protection system, or who are being
considered for foster care placement or adoption), the specific services and as-
sessments required in Section (Benefit Package);

() affirmatively ensure access to and promote appropriate utilization of
services (including overcoming barriers caused by inability to obtain trans-

portation)™

C. Standards of Service Delivery

In addition to describing the goals and purposes of services, the defi-
nition of “medically necessary” should ensure compliance with impoz-
tant service-delivery standards. For example, the definition should make
clear that medically necessary services must be responsive to the child’s
unique strengths and needs, provide choice among possible alternatives,
and be furnished in an appropriate manner. Such standards are incorpo-
rated into law in many states or reflected in mental health system regula-

tions or planning documents.
Medically necessary services must be:

(@) based upon an individualized assessment of the child’s assets,
strengths, desires, needs and environmental supports,

(b) provided as early as possible in the child’s life in order to address con-
ditions in their early stages;

() furnished in accordance with an individualized services plan, which
is based on a comprebensive assessment, developed in partnership with the
child and family and designed to attain specific outcomes desired by the
child and family; the services plan shall be monitored, reassessed and revised
periodically, based on progress, outcomes and child and family satisfaction,
the child and the family shall have ultimate authority to approve or reject
the services plan consistent with law,”

(@) for children with serious emotional disturbance, the plan shall in-
clude family education and support services, as defined in section ____;

() services of the child’s and family’s choice. The child and family have
the right to refuse services consistent with law and such refusal may not be
used as grounds to deny other services; the plan may deny services that
would be ineffective or for which there is a cost-effective alternative that oth-

erwise satisfies the standards for medically necessary services, as set forth

berein and in Sections (4), B), (D), (E) and (E);

A POLICY ANALYSIS SERIES FROM THE BAZELON CENTER FOR MENTAL HEALTH LAW

MC 15th Street NW, #1212, Washington DC 20005 « 202/467-5730 ¢TDD467-4232 ¢ fax 202/223-0409 ¢ HN1660@handsnet.org & www.bazelon.org

17



@) provided in the least restrictive appropriate setting and in the most
natural environment possible.

(b) provided in the child’s home or home community Encluding child
care centers or preschool programs), except in limited extraordinary circum-
stances. Inpatient and residential treatment shall be used only when all less
restrictive levels of treatment have been unsuccessful or cannot be safely pro-
vided,

(t) designed to prevent the need for, or continuation of, institutionaliza-
tion or residential care and involuntary treatment,

U) delivered in a timely manner, with an immediate response in emer-
genciesin alocation that is convenient and accessible to child and family;

(&) responsive to unique needs of linguistic and cultural minorities and
Surnished in a culturally relevant manner;

() furnished with accommodations to the needs of children with mental
and physical disabilities, as required under the Americans with Disabilities
At and other applicable law;

(n) provided in amanner that facilitates continuity and coordination
of services (including coordination with Head Start, child care and voca-
tional rehabilitation programs)*

(n) provided in a manner that ensures coordination with the child’s Indi-
vidualized Education Program (IEP) or Individualized Family Service Plan
(LESP); the plan shall consider services covered in the child’s benefit pack&ge
to be medically necessary by virtue of their inclusion in the IEP or IFSP

(0) consistent with national standards of practice, including standards of
practice in community child and adolescent psychiatry, as defined by stand-
ard clinical references, generally accepted professional practice or empirical
professional experience,

(p) consistent with the plan’s Quality Assurance standards and proce-

dures in Sections of the contract; and

(q) consistent with the standards for confidentiality in Section of

the contract.

D. Arbitrary Limits

Managed care is a delivery mechanism intended to facilitate individu-
alized care decisions. Placing arbitrary caps on mental health services,
such as limiting outpatient services to 20 visits or hospital days to 30 per
year, is inconsistent with individualization and may result in the denial

of necessary care in violation of EPSDT.
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On the other hand, in place of caps, many plans use a system of trig-
gers or tentative limits to guard against overutilization of services. The
continued need for a particular service is reviewed after a child receives
a certain quantity of the service—for example, five days in a crisis facil-
ity. In some cases, additional services may be pre-authorized. While it
may be appropriate for a plan to use tentative limits, their use should be
carefully monitored to ensure that they do not become de facto pre-set
limits on care, which would violate the purposes of EPSDT.*

To protect against arbitrary limits states should make clear that:

(@) all services shall be provided in sufficient amount, duration and
scope to reasonably achieve their purpose;

(b) services shall not be reduced or denied based on pre-set limits on the
duration of services; instead, reviews of the continued need for services shall
be conducted on an individualized basis;

(¢) the length of care stipulated in any trigger for review or any tentative
limit may not be used as a de facto limit on the duration of services;

(@) services may not be denied or reduced in scope based on an individ-
ual’s diagnosis, @pe of illness or condition suffered; and

() services may not be reduced or denied pending appeal™

E. Process to Determine When Services Are Medically
Necessary

The best definition of “medically necessary” will be of no avail if the
managed care entity’s process of determining necessity results in inade-
quate or inappropriate implementation of the criteria.

Managed care plans may use a variety of methods to make determi-
nations of medical necessity. Prior authorization for certain services,
concurrent utilization reviews, centralized assessment and referral, gate-
keeper screenings, case management and designated-provider networks
are all methods used by managed care plans to limit access to services.
Errors in implementation of any of these mechanisms can deny access
to needed services.

To guard against improper denials, states, in consultation with fami-
lies and advocates, should establish standards in their contracts with
managed care entities for the process by which medical-necessity detet-
minations are made. For example, some managed care contracts require

that personnel who make medical-necessity determinations have specific
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credentials. In addition, some states have enacted relevant statutes; such

laws should be referenced in the contract.

Medical-necessity determinations shall be made in accordance with the following

standards:

(a) decisions should initially be made by the child and family and the

child’s treating provider; however, the plan may establish protocols for when
Jurther approval is necessary; |

(b) when further approval is necessary, decisions shall be made in a
timely fashion and the plan shall respond within _____ to pre-authorigation
requestsy

(¢) decisions shall be made by appropriately trained child mental health
professionals with sufficient clinical experience (including experience in treat-
ing children with serious emotional disturbance);

(@) the plan shall document how decisionmakers considered the recom-
mendations regarding medically necessary services from the treating profes-
sionals as well as the desires of the child and family and document specific
reasons for overriding such recommendations and desires;

() if the plan uses written practice guidelines, determinations of medi-
cally necessary services shall be based on practice guidelines developed specifi-
cally for children and child mental health disorders that are consistent with
the provisions of Sections AC;

() criteria for medically necessary services and any practice guidelines
used are distributed to all providers who participate in the plan and, upon re-
quest, are available for review by plan Mem bers and prospective plan Mem -
bers; p/an Members and prospective plan Mem bers shall receive information

describing the method for obtaining access to the criteria and guidelines.

F. Link to an Appeal System

Regardless of how well the plan does, there will always be disputes
between the managed care entity and families about decisions on medi-
cal necessity. The contract should therefore clearly spell out an appropri-
ate grievance and appeal mechanism, and the contract’s definition of

“medically necessary” should form the basis for resolving such disputes.

(@) decisions as to whether a particular service, supply or technique is medically

(appeal provi-
sions); the definition of medical necessity set forth in shall form the basis for

necessary shall be subject to appeal by a Mem ber under section

resolving such disputes
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(b) Members may also use the plan’s grievance process set out in
(@grievance process) to complain about medical necessity decisions. The defini-
tion of medical necessity set forth in Section shall form the basis for

resolving such grievancesy

Sanctions In developing contracts for managed mental health care, states will
need to address the issue of what sanctions are applied should the plan
fail to comply with the provisions of the contract. Unless specific sanc-
tions apply if a plan violates the requirements of the medical-necessity
criteria, the state will have only limited options: to ignotre the viola-
tions, to pressure the plan to address the violations or to cancel the en-
tire contract. A better approach would be to delineate specific interim
sanctions, such as monetary penalties, for failure to follow the medical-

necessity criteria appropriately.

Failure of a plan to deliver services according to the above criteria shall be cause

Jor sanctions, as described in Section of the contract.

CONCLUSION he material in this paper covers a significant range of issues,
expanding the definition of medical necessity beyond those
in most current state contracts. The document is meant to

stimulate policymakers to think differently about the decisionmaking
process for determining what services will be furnished to a child in a
public-sector managed care plan using Medicaid funds, when and for
how long. The elements discussed in sections (A) through (F) above
should all be addressed in any state contract for such services. The lan-
guage is offered as an example, which states may adapt to reflect their
current mental health policies and definitions or to fit the approach to

managed mental health care being taken in the state.

Prepared by:
Chris Koyanagi, Mary Giliberti, Ira Burnim and Joseph Bevilacqua
Judge David L. Bazelon Center for Mental Health Law, April 1998
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NOTES 1. 42U.S.C. § 1396d(x)(1)(B).

2. 42U.S.C. § 1396d(r)(5). The Medicaid EPSDT statute, regulations and HCFA
interpretations address myriad issues, such as outreach, quality assurance and
transportation. This paper, however, will only discuss medical necessity.

3. Throughout this paper reference is made to mental health services. However,
these recommendations are equally applicable in concept to addiction treat-
ment services and could be adapted to address both types of services (behav-
ioral health services) in states that have managed care plans addressing both
needs.

4. See ] K v. Dillenberg, 836 F. Supp. 694 (D. Ariz 1993).

5. See Stroul, Beth A., Children’s Mental Health: Creating Systems of Care in a Chang-
ing Soctety. Paul H. Brookes Publishing Co., Inc., Baltimore MD (1996).

6. See Soler, Mark, and Warboys, Loren, Services for Violent and Severely Dis-
turbed Children: The Willie M. Litigation, in Stepping Stones: Successful Advo-
cacy for Children 61 (S. Dicker ed. 1990); R.C ». Hornsby, No. 88-H-1170-N,
(M.D. Ala. June 11, 1991)(consent decree)(on file with authors).

7. 42 U.S.C. §§ 1396d()(6), 1396d(a)(11), 1396d(a)(13), 1396d(r)(5).

8. Under federal law, case management is mandatory as a covered medical service
for children, even though it is an optional service for adults. 42 U.S.C. §§
1396d(a)(19), 1396d(r)(5), 1396n(g)(2). Case management must include 1) in-
forming about EPSDT, 2) assistance in appointment scheduling and transpor-
tation and 3) assistance in obtaining access to needed medical, social,
educational and other services. Id.

9. The definition of children with special needs includes all children who receive
federal disability payments under the Supplemental Security Income (SSI) pro-
gram, children in the custody of the state child welfare system and other chil-
dren with significant health care problems.

10. Public managed care arrangements can be set up at the state, local or regional
level. For the sake of simplicity, the word “‘state” is used in this document for
any government entity contracting for managed behavioral health care.

11. Utilization reviews evaluate the necessity and appropriateness and efficiency of
services, such as reviewing appropriateness of admissions, services ordered and
provided, length of stay on a concurrent or retrospective basis. Prior authori-
zation is the approval a provider must obtain from a payor before furnishing
certain services, used particularly for inpatient hospital care.

12. In addition, under the U.S. Constitution, individuals have a right to mental
health care when they are confined by the government, Youngberg v. Romeo,
457 U.S. 307 (1982), or when the government otherwise plays a dominant role
in their lives, Spivey v. Elliozt, 41 F. 3d 1497 (11th Cir. 1995) (“the question
is...the extent the State exercised dominion and control over that individual®).
See also Thomas S. v. Haberty, 902 F.2d 250 (4th Cix.), cert. denied, 498 U.S.
951 (1990); Halderman v. Pennburst State School and Hospital, 784 F. Supp.
215, 22223 (E.D. Pa.), aff’d, 977 F. 2d 568 (3d Cir. 1992); McNamrara v.
Daukakis, 1990 WL 235439 (D. Mass. 1990). State constitutions and statutes
may also create entitlements to mental health care.

13. 42 C.F.R. § 440.230(d).
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14. 42 C.F.R. § 440.230(b). -

15. 42 C.F.R. § 440.230(c)(1). The U.S. Supreme Court has used a similar standard
in defining the scope of the constitutional “right to treatment.” Youngberg v.
Romeo, 457 U.S. 307 (1982). See generally Stefan, Susan, Leaving Civil Rights
to the “Experts™ From Deference to Abdication Under the Professional Judg-
ment Standard, 102 Yal Law Journal 639 (1992).

16. JK ». Dillenberg, 836 F. Supp. 694, 699 (D. Ariz. 1993).

17. See Danielsv. Wadley, 926 F. Supp. 1305 (D.Tenn. 1996) (managed care entities
must comply with procedural due process requirements of Medicaid).

18. The term medical necessity is used in other related areas of law. For example,
several courts have considered the meaning of “medical necessity” when it ap-

pears in private insurance contracts,

19. The judicial opinions cited here are binding only within the territory over
which the deciding court has jurisdiction. However, these opinions are likely
to influence other courts. In deciding a legal issue, courts review how other
courts have handled the matter and often defer to the reasoning of the other
court’s decisions. Thus, the opinions cited in this section can be considered as
guidance as states develop their policies for setting standards with regard to
when a service is medically necessary.

20. 756 F. Supp. 501, 507 (D. Kan. 1990) (internal citations omitted).
21. 432U.S. 438, 444 (1977).

22. See Stanton v. Bond, 504 F.2d 1246, 1251 (7th Cir. 1974)(criticizing Indiana’s
“somewhat casual approach to EPSDT”). EPSDT law, regulations and the
State Medicaid Manual (HCFA policy guidance) contain specific provisions re-
garding outreach,which should be incorporated into that section of the con-
tract. See 42 U.S.C. § 1396a(a)(43)(A); 42 C.F.R. § 441.56, State Medicaid
Manual §5121.

23. 886 F.2d 194, 200 (8th Cir. 1989).

24. Pinneke v. Pressser, 623 F.2d 546, 550 (8th Cir. 1980). See a/so S. Rep. No. 404,
89th Cong., 1st Sess., reprinted in 1965 U.S. Code Cong. &2ddmin. News 1943,
1986 (“the physician is to be the key figure in determining utilization of
health services”).

25. Montoyav. Jobnston, 654 F. Supp. 511 (W.D.Tex. 1987).

26. Although the state can decide which services are carved out of the managed care
plan, it remains obligated to provide the full array of services mandated under
federal law by EPSDT.

27. “Medical Necessity Criteria Survey.” Study conducted by Tom Hester, Geor-
gia Division of Mental Health, Mental Retardation and Substance Abuse, De-
partment of Human Resources, reported at the National Association of State
Mental Health Program Directors Winter Commissioners Meeting, December
1997. NASMHPD, Alexandria, VA.

28. Medicaid Managed Mental Health Care: Survey of the States (I1), Bazelon Center
for Mental Health Law, Washington DC. (March 1997).

29. Rosenbaum, Sara, Teitelbaum, Joel, Overview of Medical Necessity in Managed
Care Contracting, George Washington University Center for Health Policy
Research, Washington DC (1997).
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30.

31.

32.

33.

34.
35.

36.

EPSDT regulations require that Medicaid agencies must offer EPSDT-eligible
individuals “necessary assistance” with transportation and actually provide
such assistance if requested. 42 C.F.R. § 441.62.

The issue of a minor’s consent to treatment and confidentiality of medical deci-
sions is complex and beyond the scope of this paper. Accordingly, we refer-
ence both the family and child as the locus of decisionmaking, recognizing
that this may not be appropriate for adolescents in some cases. All states have
enacted statutes authorizing minors to consent to certain medical services.
These services frequently include mental health treatment, especially outpa-
tient care. Some states have age limits, which typically fall between age 12 and
15. States should incorporate or reference their state law in the contract where
appropriate. For a detailed discussion, see National Center on Youth Law,
State Minor Consent Statutes: ASummary (April 1995); for a copy, write to the
National Center for Youth Law, 211 North Columbia Street, Chapel Hill,
NC 27514.

Federal regulations require coordination of EPSDT service with “related pro-
grams.” 42 C.FR. § 441.61. HCFA State Medicaid Manual § 5230. These in-
clude: Title V Maternal and Child Health programs, vocational rehabilitation
programs, Head Start, WIC, school health programs including special educa-
tion, and Title XX Social Service programs such as child care and in-home sup-
port services.

Under Medicaid Law and the Individual with Disabilities Education Act
(IDEA), Medicaid, not the school system, must pay for covered services to a
child, even when these services have been found necessary and included in the
child’s IEP or IFSP. See 42 U.S.C. § 1396b(c) (stating that Medicaid law shall
not restrict pay ment for covered services because such services are included in
an IEP or IFSP); § 612(a)(12) of the amendments of 1997 to IDEA, 20 U.S.C.
§ 1400 et seq. (stating that if any public agency other than the educational
agency is responsible for providing services under federal and state law, such
public agency should fulfill that responsibility).

H.R. Rep. No. 247, 101st Cong,, 1st Sess. 399 (Sept. 20, 1989).

A Medicaid recipient who requests a hearing within 10 day of receiving a writ-
ten notice of reduction or termination of services must continue to receive
those services pending the fair hearing decision. 42 C.F.R. § 431.230,
431.210(e).

Medicaid law and regulations provide detailed requirements for notice and hear-
ing when a claim for medical assistance is denied. See 42 U.S.C. § 1396a(a)(3);

42 C.F.R. §§ 431.200et seq., 434.32, 431.244(f), 431.230 and 431.210(e). These
provisions should be incorporated in the section of the contract setting forth
the managed care entity’s responsiblities in this area.
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BAZELON CENTER
RESOURCES ON
MANAGED
BEHAVIORAL

HEALTH CARE

he following materials are available as indicated below (pre-
paid by check, Visa or MasterCard; add $4 for posﬁage and
handling for orders under $15 plus $1 for each $10 above
that; to be billed, add $4.50 adminstratative surcharge):
®  Managing Managed Care for Publicly Financed Mental Health Services
(November 1995), $9.40
€ Managing Behavioral Health Care for Children &Y outh: AFamily Ad-
vocate’s Guide (August 1996), $9.95 in English or Spanish (includes book-
let for parents, Your Family and Managed Care, in the same language).
€ Protecting Consumers in Managed Care: Resources for Legal Advocates
(June 1996), $5
€ Buying in the Public Interest: APrimer for Purchasers of Managed Behay-
toral Health Care in the Public Sector November 1996), $20
&  Can Managed Care Meet the Mental Health INeeds of Very Young
Children? (October 1996 issue paper), $3
& _Assessing Approaches to Medicaid Managed Bebavioral FHealth Care, on
the use of carve-outs for managed mental health care, prepared for the
Kaiser Commission on the Future of Medicaid (February 1997), $7 in-
cludes postage and handling
& Mental Health Managed Care Survey of the States, 1996-97 (March 1997),
$10 includes postage/handling
& Issue Paper #l: Defining ‘Medically Necessary ”Services to Protect Plan
Mem bers March 1997), $5 includes postage/handling
& Issue Paper #2: NCQOA Acreditation Standards: Insufficient Quality
Check Unless Supplemented for Public-Sector Systems (April 1997), $5
& Issue Paper #: An Evaluation of State EPSDT Screening Tools (June
1997), $5
¢ Issue Paper #4: Awessing Report Cards (June 1997), $5
® Issue Paper #5: Defining ‘Medically Necessary” Services to Protect
Children (April 1998), $7
®  Partnersin Planning: Consumers’ Role in Contracting for Public-Sector
Managed Mental Health and Addiction Services. Technical assistance
guide developed by the Bazelon Center and the Legal Action Center for
the Substance Abuse and Mental Health Services Administration (in
press, May 1998)
Excerpts from some of these publications and announcements of
new materials can be found on the Bazelon Center’s Internet site:

http://www .bazelon.org.
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