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INTRODUCTION

This work is intended for use by secondary school teach-
ers and students of American government or American his-
tory. Secondary school American government or history
teachers may supplement their existing curriculum with this
collection of resources. The volume, however, is not intend-
ed as a stand-alone text in American government or history.
Many important constitutional issues as well as concepts in
American government or history classes are not included in
this text. Teachers obtaining a copy of this publication are
free to photocopy parts or all of it for classroom use without
obtaining prior permission from the ERIC Clearinghouse for
Social Studies/Social Science Education.

Constitution-based Scripted Trials

The scripted trials and related materials of this volume
are intended to help students develop an understanding of
important constitutional issues. They are not intended to help
students develop procedural or technical knowledge of court-
room practices. And they are not to be viewed as mock tri-
als. Rather, these scripted trials are pedagogical tools intended
to excite student interest and require active student involve-
ment in balancing important controversial issues at the core
of constitutional government and citizenship in the United
States of America.

The use of constitutional issues and Supreme Court cases
to develop the knowledge, skills, and dispositions important
in becoming a competent citizen is not a novel idea.! The
scripted trials in this volume (1) are based on actual cases
involving students in school settings; (2) contain constitu-
tional and controversial issues; (3) develop critical thinking
and deliberative skills in students; and (4) require students
to learn cooperatively. They also help students gain an under-
standing and an appreciation of diverse points of view. Each
of these factors will help to enliven and enrich secondary
school American history and government classes. Scripted
trials allow students to study constitutional issues in depth
and engage the issues and arguments in a new and exciting
way.

This volume focuses on three fundamental issues of the
Bill of Rights: search and seizure, freedom of expression, and
the establishment clause. Subsequent volumes will engage
other constitutional issues. To many students, each of the
clauses may seem clear enough on first reading; however, as
they are applied to specific cases and controversies, their
meaning becomes less clear and requires interpretation. The
trials and the issues they raise require students to deliberate
critically on important constitutional principles and balance
the weight of arguments on all sides of an issue.

Although each case is loosely based upon an actual deci-
sion or decisions of the Supreme Court, that fact alone does
not restrict their use. Decisions of the Court are not immune
from careful and close scrutiny by secondary school students.
The nature of constitutional issues are such that the justices
themselves often do not speak with one clear voice on issues
that come before the Court. The study of constitutional issues
forces students to examine the civic principles that bind us
together as a nation.2 They force students to reconcile com-
peting claims about the principles. For example, in deciding
the censorship powers of public school officials, students
must seek arguments from a variety of sources. What legit-
imate interests do school authorities have in banning books
from the library? Do public school students have a right to
receive ideas? What kind of books are banned and why is the
school administration banning them? Does compulsory school-
ing affect the school’s authority to ban books? Students must
balance, as do justices on the Supreme Court, the claims and
arguments on all sides of the issues that come before them.

A competent citizenry is required to bring the principles
that undergird the Constitution to life. It is, ultimately, the
people who will decide, within reasonable limits, the con-
tours of our constitutional government for succeeding gen-
erations. Citizens who have engaged important constitutional
principles and formulated reasoned judgments about them
will be better able to define those principles for themselves
and our society.

How To Use this Publication

Although the actual trial may take only one class period,
some additional time should be spent prior to the trial fram-
ing the issues of the case and after the trial discussing the
issues that were raised during the trial. One trial, depending
on the level of students and their prior knowledge, may take
anywhere from two to five periods of classroom time.

For any of the scripted trials to be successfully incorpo-
rated into secondary school history or government class-
rooms, it is important that students have a good understanding
of a variety of factors important to informing their delibera-
tions. In addition to the trials, this work includes supporting
material for students to help them frame, analyze, and decide
important constitutional issues of each case.

The next chapter, General Constitutional Principles, provides
important and relevant background information applicable
to all of the trials. The topics and their discussion are partic-
ularly necessary to fully understanding the issues present-
ed in each trial. For students to carefully deliberate about the
restrictions of the establishment clause in the public schools,




for example, they need to understand how people may
choose to construct the Constitution, how the establishment
cause came to be applied to the states, and how the Court
has historically viewed the guarantees of the Constitution
in public school settings.

To further aid in the process of preparing for scripted tri-
als, each trial is proceeded by (1) a brief history of the par-
ticular clause that is a part of the trial; (2) a brief history of
important Supreme Court precedents relevant to the trial;
and (3) background information specific to the trial. Teach-
ers should use these sections, in combination with the gen-
eral constitutional principles in the next chapter, to help
frame the issues that are a part of each trial. Again, the more
students prepare for the actual trial and subsequent dis-
cussions, the more fruitful the use of scripted trials.

The trials require students to role play various parts. Each
case includes a judge, bailiff, defendant, plaintiff, and wit-
nesses, as well as two attorneys for both the defense and
plaintiff. The remaining class members serve on the jury
and “deliver” a decision in the case. The decision may be
delivered orally or in writing. Either way, as a part of their
decision students should fully explain their reasoning and
logic, refer to past precedents of the Court, and apply gen-
eral concepts in American history and government. Ideal-
ly, every student should have a copy of the scripted trial
and appropriate supporting material at their disposal through-
out the lessons.

INTRODUCTION

Materials immediately following each trial also contain
additional useful information for students and teachers.
Each trial is followed by (1) appendices needed to teach the
case; (2) key holdings from the actual case or cases the trial
was based upon; and (3) recent and related Supreme Court
decisions pertinent to the issues involved in the case. Stu-
dents should be encouraged to compare their decision, argu-
ments, and logic with those of the Supreme Court.

An “Annotated Table of Cases,” a single “Glossary of
Terms” for all trials, and an “Annotated Bibliography of
ERIC Resources” appear at the end of this publication. These
resources will also assist students and teachers in their efforts
to understand the important and complex issues of this vol-
ume.

Notes

1. See Toni Marie Massaro, Constitutional Literacy (Durham, NC: Duke
University Press, 1993), 63-127; Stephen 5. Gottlieb, Teaching about the Con-
stitutional Rights of Students (Bloomington, IN: ERIC Clearinghouse for
Social Studies/Social Science Education, 1992); Robert S. Leming, Teaching .
about the Constitutional Rights of Students (Bloomington, IN: ERIC Clear-
inghouse for Social Studies/Social Science Education, 1991); John J. Patrick,
How to Teach the Bill of Rights (New York: Anti-Defamation League of B'nai
B'rith, 1991), iii; and, John J. Patrick, Teaching and Learning About the Unit-
ed States Constitution in Secondary School Courses on American History: Per-
sistent Problems and Promising Practices (Bloomington, IN: ERIC Clearinghouse
for Social Studies/Social Science Education, 1987).

2. Massaro, 1993.




CHAPTER ONE
General Constitutional Principles

Your successful use of the scripted trials in this volume
depends upon your familiarity with a few important con-
stitutional topics common to each trial, and a few others
specific to the trial you are studying. Although you have
already learned about many concepts relevant to the study
of constitutional issues throughout your education, this sec-
tion provides a discussion of five general and important
issues particularly relevant to understanding and inter-
preting the United States Constitution and the trials that are
a part of this volume.

The issues that are a part of each trial require you to bal-
ance important and sometimes conflicting principles that
undergird our system of government. Although there are
no easy answers to constitutional questions, there are bet-
ter or worse arguments. Your knowledge of these general
constitutional principles will help you to form a reasoned
judgement (i.e., a position supported by sound reasoning
and logic) about the difficult constitutional questions that
are a part of each trial.

To help you prepare for participation in the scripted tri-
als, then, this chapter briefly discusses (1) natural rights phi-
losophy; (2) judicial review; (3) reading and interpreting the
Constitution; (4) the doctrine of selective incorporation; and
(5) the Constitution’s relationship to the public school envi-
ronment. Each trial is also preceded by more specific infor-
mation that relates to the specific issues of the trial.

The following materials refer to many Supreme Court
decisions. The Court’s past decisions should help to inform
your own by laying out the arguments that surround a given
issue. They are also important because of the Supreme Court’s
adherence to stare decisis, (Latin for “let the decision stand”).
Following the doctrine of stare decisis, the Court uses its own
precedents to help it decide current cases.

Natural Rights of Individuals

We hold these Truths to be self-evident, that all Men are cre-
ated equal, that they are endowed by their Creator with cer-
tain unalienable Rights, that among these are Life, Liberty,
and the Pursuit of Happiness—That to secure these Rights;
Governments are instituted among Men. . . .
—Declaration of Independence, 1776

What are rights? The writers of the Declaration of Inde-
pendence asserted a right to separate from Great Britain in
1776. The Supreme Court in Miranda v. Arizona (1966) said
that people need to be informed of their rights before inter-
rogation.' A boy on a high school basketball team refuses to
get a haircut consistent with team policies and, when sus-

pended from the team, appeals to a right to do what he wish-
es with his hair. We live in a rights culture that traces its
roots back to the 18th century.

The philosophical basis for individual rights and liber-
ties that has dominated American thinking from the found-
ing until the present day is based largely upon the writings
of two philosophers: John Locke and Thomas Hobbes.? Both
Locke and Hobbes helped to transform, even revolutionize,
thinking about rights in what has become known as natur-
al rights philosophy.

Natural rights are not and cannot be granted to people
by their government. According to a natural rights philos-
ophy, rights are independent of government; they belong
to all persons equally due to their membership in the human
species.

A natural rights philosophy begins by imagining what
life would be like without government. What would your
life be like in a state of nature without government? In a
state of nature, people are born as free, equal, and inde-
pendent actors. People possess certain unalienable rights
that they all share equally by virtue of their humanity. The
most basic of these rights are the rights to life, liberty, prop-
erty, and the pursuit of happiness.

Hobbes went on to assert that life in the state of nature
would also be “solitary, poor, nasty, brutish and short.” In
a state of nature, each person was the solitary guarantor of
his or her rights. Thus, each person was set against every
other person in perpetual war of each one against every
other one. In a situation where everyone was completely
free, everyone’s rights were completely at risk.

A central tenet of both Locke and Hobbes’ palitical the-
ory addresses the need for people to band together ina com-
munity, a civil society, to secure rights. Social contract theory
holds that individuals agree to give up to civil society and
its government the absolute rights they would possess ina
state of nature. In return, they receive protection of rights
that would be at risk in a state of nature—Tlife, liberty, prop-
erty, and the pursuit of happiness. Civil society and gov-
ernment are instituted among men for the purpose of
establishing rules and laws by which the rights of each per-
son in the society are secured or protected against preda-
tors from within or outside the society.

How much power does a government need to secure nat-
ural rights? This was only one of the many issues inherent
in attempting to operationalize a natural rights philosophy
during the writing of the Constitution in 1787. The new con-
stitutional government would need enough power to pro-
tect rights of individuals against predators, but not so much
as to be an abuser of individual rights. Through a system of
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separated, divided, and limited government, Americans
attempted to create such a government.

Judicial Review

One mechanism for checking the powers of government
against invasions of individual rights resides in the courts’
power of judicial review. Judicial review is the power and
duty of the courts to review laws and actions of the gov-
ernment as possible infractions of the Constitution and thus
unconstitutional. The rights contained in the Bill of Rights,
for example, cannot be infringed by the government with-
out some compelling justification. The courts, then, serve
as a protector of individual or minority rights against the
power of the majority expressed by the people’s represen-
tatives in a democratic government.?

The power of judicial review, although not explicitly men-
tioned in the Constitution, has become an important ele-
ment of our government. The Supreme Court exercises the
power to overturn unconstitutional laws or actions of the
federal and state governments, How, then, was this impor-
tant power established in the constitutional government of
the United States?

The first case examined in many constitutional law class-
es, Marbury v. Madison (1803), deals precisely with this issue.*
William Marbury sought a writ of mandamus (an order from
the court to do something) from the Supreme Court to com-
pel the government (Secretary of State James Madison) to
issue his commission for Justice of the Peace in the District
of Columbia, which the executive department had withheld
from him. Marbury’s suit originated in the Supreme Court.
Section 13 of the Judiciary Act of 1789 granted original juris-
diction to the Supreme Court in mandamus cases. Howev-
er, Chief Justice John Marshall’s reading of Article Three,
Section Two of the Constitution limited the Supreme Court’s
original jurisdiction to “Cases affecting Ambassadors, other
public Ministers and Consuls, and those in which a state
shall be a party.” Therefore, according tc Marshall, Section
13 of the Judiciary Act of 1789 violated the Constitution by
granting too much original jurisdiction to the Supreme Court.

Marshall reasoned that when a law enacted by Congress
conflicts with the Constitution, it is the power and duty of
the courts to declare the law unconstitutional and void. Mar-
shall argued: (1) the Constitution was a written document
of supreme law that limited government; (2) since we have
a government of limited powers the government may not
ignore the limits; (3) it is emphatically the province and duty
of judges to say what the law is; and thus, (4) the Court must
have the power to investigate constitutionality and declare
laws unconstitutional. Marbury marked the first time the
Supreme Court declared an action of a co-equal branch of
the federal government, the Congress, unconstitutional and
therefore void.

Because it established such an important .onstitutional
principle, Marbury v. Madison (1803) is one of the most thor-

CHAPTER ONE: General Constitutional Principles

oughly analyzed Supreme Court cases in American histo-
ry. One of the many critiques of Marshall’s decision in Mar-
bury is that he misread Article Three, Section Two of the
Constitution. This clause could have served as a floor for
original jurisdiction instead of a ceiling. In other words, the
clause might have been interpreted to mean that the Court
had original jurisdiction in at least these types of cases (e.g.,
ones effecting ambassadors . . .), but could have had origi-
nal jurisdiction in many others. The controversy surround-
ing the Marbury decision is just one example of the issues
and challenges justices and citizens face when reading and
interpreting the Constitution.

Reading and Interpreting the Constitution

When reviewing laws and actions of government, the
nine members on the Supreme Couzrt often disagree about
constitutional issues. How is it that nine highly educated
and inteiligent people could more often than not disagree
about their area of expertise—constitutional law? Put anoth-
er way, how is it that different members of the Supreme
Court derive very different meaning from the same docu-
ment? )

Many parts of the Constitution are vague, ambiguous,
and require interpretation. This section describes three com-
mon positions about how to read and interpret the Consti-
tution.?

First, some justices and scholars favor some version of
original understanding or original meaning when reading
the Constitution. Adherents of this view believe that when
reading the Constitution, judges and citizens need to inter-
pret the Constitution according to what the words and claus-
es meant to the people at the time the Constitution or any
of the Amendments were ratified.* They use historical evi-
dence to guide their interpretation of the Constitution.

Proponents of original understanding argue that any-
thing less requires judges to infuse their own -ralues into
the Constitution. Further, they argue, a judge’s job is to apply
the law, not to make it. As judges’ move away from origi-
nal understanding, they begin to resemble legislators more
than jurists. In every other area of the law, originalist’s con-
tend, judges seek original or legislative intent in applying
the law to specific cases. Why should constitutional law be
any different?

Second, other legal theorists and justices argue that the
Constitution 1s a living document and needs to change as
society changes. Why, they argue, should the living be gov-
erned by the dead? Justices on the Supreme Court and cit-
izens need to use contemporary social values in interpreting
the Constitution. Society today is much different than when
the Constitution and Bill of Rights were written and supreme
law needs to change accordingly. It is uniquely the respon-
sibility of judges to reconcile the Constitution to today’s val-
ues.

e
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CHAPTER ONE: General Constitutional Principles

Third, other legal theorists and judges take some posi-
tion in between. They argue that when reading the Consti-
tution, people should be mindful of the fundamental principles
that underlie the document as a whole as well as specific
clauses, but they should not so rigidly adhere to original
understanding as to leave no room for constitutional change.
Although the equal protection clause, for example, might
have originally been intended for newly freed slaves, that
should not stop judges or citizens from applying the basic
concept of equal protection under the law to other groups
in American society.

Doctrine of Selective Incorporation

Another issue common to each of the trials is how the
protections of the Bill of Rights, originally intended as safe-
guards only against the national government, came to be
applied against the states. The First Amendment clearly
states that “Congress shall make nolaw. . ..” In 1833 (Barron
. Baltimore), Chief Justice John Marshall confirmed, forty-
two years after the ratification of the Bill of Rights, that their
protections limited only the power of the federal govern-
ment.’

The ratification of the Fourteenth Amendment in 1868
ushered in, although not immediately, an important con-
cept (i.e., substantive due process) in constitutional jurispru-
dence that paved the way for application of the Bill of Rights
against the states. The language of Article Onte in the Four-
teenth Amendment clearly restricts and applies to states:

No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any per-
son within its jurisdiction the equal protection of the laws.

Although it was clear that the privileges and immunities,
due process, and equal protection clauses of the Fourteenth
Amendment were restrictions on states, it was much less
clear what those clauses meant when applied to the states.

The Slaughterhiouse Cases (1873) were the first opportuni-
ty for the Court to give meaning to the three “empty ves-
sels” of the Fourteenth Amendment.® In the Slaughterhouse
Cases, the Court narrowly constructed each of the three claus-
es of the Fourteenth Amendment so as to give them little
utility in the protection of individual rights against infrac-
tions by state governments. Two of the clauses, due process
and equal protection, have made significant “comebacks”
from their early interpretation and have become important
components of constitutional jurisprudence. The privileges
and immunities clause, however, continues to be narrowly
defined and provides little protection for individnal rights.

The Court established the “doctrine of selective incor-
poration” to justify its use of the due process clause of the
Fourteenth Amendment to apply the Bill of Rights to the
states. This doctrine grew out of the Court’s use of sub-

stantive due process in declaring laws and actions uncon-
stitutional. What follows briefly traces that development.

In Hurtado v. California (1884), the Court clearly stated
that the Bill of Rights does not apply to the states, even in
relation to the due process clause of the Fourteenth Amend-
ment.* The due process clauses of both the Fifth and Four-
teenth Amendments meant the same thing and meant
something different than the procedural protections listed
in the Fifth Amendment and, by extension, the rest of the
Bill of Rights.” After all, the Court reasoned, why would the
framers have included a due process clause in the Fifth
Amendment if it merely meant to guarantee the other pro-
tections included in the Fifth Amendment or in the remain-
der of the Bill of Rights?

On its face, the due process clauses of both the Fifth (requir-
ing “due process” at the federal level) and Fourteenth (requir-
ing “due process” at the state level) Amendments require
fair procedures for the government to deprive “persons of
life, liberty, or property.” Beginning in the 1890s, however,
the Court began to use the idea of substantive due process
to invalidate actions of state governments." According to
the reasoning of substantive due process, state action that
infringes upon fundamental liberty or property interests,
regardless of the procedures used in doing so, will be exposed
to exacting judicial scrutiny and more often than not be
found in violation of the Constitution. If the substance or
meaning of a staf¢ action affects a fundamental liberty or
property interest, then states must shovr their infringements
are necessary to achieve some compelling gover amental pur-
pose.”?

In particular, the Court during the latter part of the 19th
century and early part of the 20th century gave substantive
protection to state action that interfered with fundamental
economic liberties. Although a state might have used the
fairest of procedures in passing a law restricting child labor,
for example, the law could still be unconstitutional because
its substance or meaning had the effect of interfering with
a fundamental liberty—-the right to contract between freely
consenting individuals.®

ANew York case illustrates the Court’s use of economic
substantive due process. Using its police powers (i.e., pow-
ers employed by the state to reasonably protect the health,
safety, and welfare of its citizens), New York passed a law
regulating labor in the baking industry. Among other reg-
ulations, the law stated that bakers could work no more than
60 hours in one week or ten hours in one day. The Supreme
Court in Lochner v. New York (1905) ruled that the regulation
went beyond the scope of New York’s police powers and
interfered with the fundamental liberties of both employ-
ees and employers to contract.¥ The fundamental right to
contract was contained in the due process clause of the Four-
teenth Amendment and more specifically the word “liber-
ty.” Again, the Court did not consider the procedures New
York used in passing the law; rather, the Court identified a
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fundamental liberty, the right to contract, that the substance
or effect of the New York law offended. The state of New
York could not provide compelling justifications for such
an infringement; thus the law was ruled unconstitutional.

The Court eventually overturned all of its economic sub-
stantive due process decisions. However, it began giving
substantive protection to other categories of rights via the
due process clause of the Fourteenth Amendment.”” Many
Supreme Court justices reasoned if laissez-faire economic
principles could be read into the due process clause of the
Fourteenth Amendment, so could other “fundamental rights”
listed in the Bill of Rights. Thus, the concept of substantive
due process became important for the incorporation of par-
ticular rights contained in the Bill of Rights by the Four-
teenth Amendment.

In 1908 the Court chose not to incorporate the self-incrim-
ination clause of the Fifth Amendment in Twining v. New Jer-
sey.* However, the Twining decision opened the possibility
that other rights in the Bill of Rights might deserve sub-
stantive protection under the due process clause. The Court
stipulated in Twining that rights that were “fundamental
principles of liberty and justice” or ones that “inhere in the
idea of a free government” were “fundamental” and deserved
substantive protection by the Court through the Fourteenth
Amendment’s due process clause.

In Gitlow v. New York (1925), the Court said that the free-
dom of speech and press in the First Amendment was a part
of the “liberty” contained or incorporated in the due process
vlause of the Fourteenth Amendment.” Freedom of speech
and press were among the fundamental personal liberties
aiforded protection through the concept of substantive due
process. States, then, wouid be held to the same standards
as the federal government in freedom of speech or press
cases.

Since Gitlow, the Court has followed the “doctrine of selec-
tive incorporation” and has come to apply, on a case-by-
case basis, most of the Bill of Rights to the states through
the Fourteenth Amendment.' As cases that involved state
governments and specific clauses of the Bill of Rights came
before the Court, the Court decided whether or not the spe-
cific protection in the Bill of Rights was “fundamental” and
deserving of substantive protection and therefore incorpo-
ration through the Fourteenth Amendment.

To date, the Court has rejected Justice Hugo Black’s argu-
ments for complete incorporation of the Bill of Rights* and
has decided to give those rights (inside and outside of the
Bill of Rights) substantive protection if they are considered
“fundamental.” To test if a right is indeed fundamental, the
Court asks two questions. 1s the right implicit in the con-
cept of ordered liberty?® Is the right deeply rooted in our
nation’s history and traditions?” If “yes” can be answered
to both of these questions, the right, regardless of its appear-
ance in the Bill of Rights, is deemed fundamental and is
applicable against state government to protect individuals
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through the due process clause of the Fourteenth Amend-
ment.?

The year 1937 marks a turning point in constitutional
jurisprudence, including the Court’s use of substantive due
process. Whereas prior to 1937, the Court gave substantive
protection primarily against state action that seemed to
infringe upon economic liberties,? after 1937 the Court began
giving strict judicial scrutiny and therefore substantive pro-
tection to individuals in cases that involved (1) the Bill of
Rights; (2) the protection of the rights of “discrete and insu-
lar minorities”; or (3) rights that tended to “seriously cur-
tail the operation of those political processes ordinarily relied
upon to protect minorities.”?

In what has become one of the most famous footnotes in
the history of constitutional law, Justice Sione’s famous foot-
note four in the Carolene Products Case (1937) set out the gen-
eral principles of Constitutional construction that the Court
has followed since. Civil and political rights were the most
fundamental categories of rights, and state action that inter-
fered with these categories of rights would be considered
highly suspect by the Couft requiring the state to show a
compelling and convincing argument for its interference.
The Court’s primary function, according to footnote four, is
to protect minority rights against majority rule. Footnote
four also paved the way for the Court to begin thinking
about rights in terms of group membership and not exclu-
sively on an individual basis.”

Public Schools and the Constitution

Since each of the scripted trials in this volume involves
students in public school settings, it is also important to con-
sider the ways that the Supreme Court has traditionally
viewed the public school, its students, and their relation-
ship to the Constitution. -

The word “education” does not appear anywhere in the
Constitution. Obtaining an education is not a “right grant-
ed to individuals by the Constitution;”*but neither is it
merely a “benefit provided by states.”? Education is pro-
vided and mostly regulated by the states through those state
powers “reserved to the states respectively” by the Tenth
Amendment. Recognizing the fundamental importance of
education in maintaining a democratic society, every state
provides for the free public schooling of its citizens. In fact,
education was considered so important that between 1852
and 1918 nearly every state passed compulsory attendance
laws requiring attendance to some age between 14-18.2

The importance of education in maintaining a free and
democratic society has long been recognized by the Supreme
Court.” Some justices, such as Thurgood Marshall, went so
far as to assert that an individual’s interest in education is
fundamental because of “the close relationship between
education and some of our most basic constitutional val-
ues,”®
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The importance of education and therefore the mainte-
nance of a healthy school environment has influenced the
Court to provide school officials with wide latitude in their
restrictions on the constitutional rights of students. The doc-
trine of in loco parentis (Latin for “in the place of parent”),
for example, was used by the Court in its early decisions
involving students and the Constitution. The doctrine gives
school officials roughly the same authority as parents in its
dealings with students in the school environment. New Jer-
sey v. T.L.O. (1985), however, laid to rest the doctrine of in
loco parentis as a basis for the school’s authority.*

Although maintaining a system of education and pro-
viding a healthy learning environment are important func-
tions of states, students “do not shed their constitutional
rights. . . at the schoolhouse gate.” A student’s constitu-
tional rights need to be examined, however, in light of the
special circumstances of the school environment. On most
matters involving constitutional issues in the school envi-
ronment, the Court has historically given great deference to
the decisions of school officials.
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CHAPTER TWO
Search and Seizure

The right of the people to be secure in their persons, hous-
es, papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation,
and particularly describing the place to be searched, and the
persons or things to be seized.

—Amendment Four, United States Constitution

The trial of State v. Jamie L. Potter raises several impor-
tant constitutional issues. Among other issues, you are asked
to decide whether or not Vice Principal Strict’s search of
Jamie’s book bag violated Jamie’s rights as protected by the
Fourth Amendment’s prohibition against unreasonable
searches and seizures. These introductory materials will
help you to frame, debate, and ultimately decide this impor-
tant and controversial question.

Search and Seizure Issues

Justice William J. Brennan, in Lopez v. United States (1963)
argued that, “The evil of the general warrant is often regard-
ed as the single immediate cause of the American Revolu-
tion.”! The inclusion of the Fourth Amendment in the Bill
of Rights was a direct result of the common use of general
warrants and writs of assistance by British authorities dur-
ing the colonial period. Writs of assistance were issued to
enforce customs laws and allowed British officials broad
authority to invade the privacy of homes and businesses
and to seize various kinds of property, not all of which was
the subject of the search.? A brief history of searches and
seizures during the colonial and founding eras will help you
to more fully understand and appreciate the constitutional
issues presented in State v. Jamie L. Potter.

In contrast to the directives of the Fourth Amendment
that require “probable cause” and particularity when search-
ing or seizing people or property, officers during the colo-
nial period commonly received general warrants for simply
suspecting violations of the law. Further, the magistrate issu-
ing the warrant did not customarily seek additional infor-
mation from the officers attempting to obtain the warrant
to ensure they had a good reason to search or seize? Despite
English common law that prohibited judges from issuing
general warrants, in 1662 the English Parliament passed a
law that permitted the issuing of general warrants called
writs of assistance to search for goods that had entered the
country in violation of customs laws, The writs of assistance
broadly authorized officers to enter into any home or busi-
ness and search for and seize all “prohibited and unaccus-
tomed” goods.

Colonists who opposed the issuing of general warrants
could draw upon a rich English tradition of opposition to

the same. General warrants violated, according to many
Englishmen of the 17th and 18th centuries, the privacy and
security of one’s property an- possessions. The decision in
Semayne’s Case (1604) is one early example of British oppo-
sition to writs of assistance.* While the decision recognized
the authority of the appropriate King’s agents to, upon notice,
break and enter to arrest or execute the King’s process, the
decision also recognized the right of homeowners to pro-
tect their property from unlawful entry even by the King's
agents.

Once writs were issued, they remained in effect during
the entire lifetime of the sovereign and until six months after
his death. The death of King George II in 1760 precipitated
the issuing of new writs and an opportunity for colonists to
voice their opposition to the general warrant. When a cus-
toms officer petitioned the high court of Massachusetts for
the issuance of a new writ of assistance, James Otis, repre-
seriting “the people of Boston,” appeared at the trial to oppose
the issuance of new writs on libertarian grounds.® Otis
attacked writs of assistance, during Paxton’s case (1761),
because of their breadth and duration, and because they
allowed government officials to violate an essential princi-
ple of English liberty (i.e., “a man’s house is his castle”). Otis
reasoned that only special warrants to search specific prop-
erty and seize specific things that were supported by an oath
of suspicion were just and legal. Otis went on to assert that
an act of Parliament that authorized general warrants was
contrary to the British constitution and therefore void.¢

The sentiment against the general warrant that had devel-
oped during the colonial period was expressed in several
state constitutions after the Declaration of Independence.
Article Ten of the Virginia Declaration of Rights observed:

That general warrants, whereby an officer or messenger may
be commanded to search suspected places without evidence
of a fact committed, or to seize any person or persons not
named, or whose offence is not particularly described and
supported by evidence, are grievous and oppressive, and
ought not to be granted.’

Although this article clearly denounces the general warrant
and argues for probable cause and particularity, it also con-
tains no specific prohibitions (i.e., “ought not to be grant-
ed”).

One of the clearest and most direct prohibitions of ille-
gal searches and seizures from 1776-1787 can be found in
Article Fourteen of the Massachusetts Declaration of Rights.
The primary author of Article Pourteen, John Adams, had
attended Paxton’s Case and took notes as James Otis argued
against the general warrant.* Article Fourteen claims that
“every subject has a right to be secure from all unreason-
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able searches, and seizures of his person, his house, his
papers, and all his possessions.” The Article goes on to assert
that all warrants should be “supported by oath or affirma-
tion” and should specially designate the “persons or objects
of search, arrest, or seizure.”*

Although sentiment against the general warrant was high
during the founding period, many states continued to employ
a general warrant until the writing of the Constitution and
for some time after. Maryland, New York, North and South
Carolina, and Georgia all employed general searches to
enforce their tax laws."

Judicial Interpretation

The Supreme Court, as the final arbiter of the Constitu-
tion, has helped to provide more meaning to the prohibi-
tions of the Fourth Amendment as they apply to specific
cases and controversies. A brief history of how the Supreme
Court has interpreted and applied the Fourth Amendment
should help you to more precisely frame the issues in the
Potter case and help you decide its constitutional elements.
Past precedents not only expose the issues and arguments
contained in the clause, they are also important guideposts
in deciding current cases through the doctrine of stare deci-
sis (i.e., current courts look to past courts for guidance and
direction).

Generally, the Fourth Amendment demands that gov-
ernment officials need a warrant issued by a neutral mag-
istrate” based upon probable cause® to search a specific
place. This general rule, however, becornes less clear as it
is applied to specific cases. Just what constitutes probable
cause? How specific does a warrant need to be? What hap-
pens to evidence that is seized without a warrant or prob-
able cause?

Like other parts of the Bill of Rights, few Fourth Amend-
ment cases came before the Supreme Court during the 19th
century.” The first search and seizure case of real signifi-
cance was the Boyd Case (1886)." Although the offenses
involved in the case are trivial, the Court’s decision was
not.” The Court ruled that if evidence against the Boyd broth-
ers was obtained unconstitutionally, even if it proved the
government’s case, it could not be constitutionally admit-
ted into evidence. The Court reasoned that a close relation-
ship existed between the Fifth Amendment’s prohibition
against self-incrimination and the Fourth Amendment’s pro-
hibition against unreasonable searches and seizures. Once
the Court ruled that the search was a violation of the Fourth
Amendment, the Fifth Amendment prevented using the evi-
dence during prosecution,®

In 1914, the Supreme Court anchored this basic doctrine
of the Fourth Amendment in the landmark case of Weeks v.
United States (1914).” The Court argued that evidence gath-
ered in an illegal manner should be excluded from court
proceedings. By establishing the exclusionary rule, the Court
strengthened the Fourth Amendment’s protection against
unreasonable searches and seizures. However, as a result of
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the decision and application of the exclusionary rule to fed-
eral cases, some individuals guilty of crimes would not be
prosecuted solely because the evidence proving their guilt
had been obtained unconstitutionally.

Although the Weeks decision mandated the exclusionary
rule in federal cases, two thirds of the state court systems
rejected its use at the state level. Many state ccurts contin-
ued to argue that the rule placed an unnecessa1y burden on
the police and favored the guilty. In 1949 the Supreme Court
rejected the argument that the exclusionary rule ought to
apply to the states through the due process clause of the
Fourteenth Amendment.”? The Court reasoned in Wolf .
Colorado (1949) that since the exclusionary rule was not di-
rectly mentioned in the Constitution or the Bill of Rights
and since states had other means available to assist them
in preventing illegal searches, states should not be com-
pelled to adhere to the rule.”!

Wolf was eventually overturned by Mapp v. Ohio (1961),
which expanded the rights of the accused by applying the
exclusionary rule to all criminal trials—both federal and
state.” The case began when the Cleveland police knocked
on Ms. Mapp’s door looking for a fugitive from justice. Ms.
Mapp refused to let the police enter because they did not
have a search warrant. The police left, but returned three
hours later and demanded entry. Because Ms. Mapp did not
respond, the police broke into the house. Standing in a hall-
way, she asked to see a search warrant. A police officer waved
a piece of paper in front of Ms. Mapp. She grabbed it, but
before she could read it, the police officer grabbed it back
and proceeded to handcuff her. Although the police did not
find the fugitive from justice, they did find some porno-
graphic magazines in an old small trunk in the basement.
Ms. Mapp was arrested, found guilty of possessing obscene
materials, and sentenced to a year in jail.

Mapp appealed her case to the Supreme Court, where
her attorneys argued that actions taken by the police vio-
lated her Fourth Amendment right to be protected against
unreasonable searches and seizures. The state attorneys,
however, argued that no matter how badly the police behaved,
their actions did not change the facts in the case and con-
tended that the Court should follow their earlier Wolf deci-
sion. Ms, Mapp was guilty of possessing the obscene materials,
therefore, her conviction should stand.

The Supreme Court disagreed with the state of Ohio, and
overturned Mapp’s conviction. The Court would not toler-
ate the excessive use of power exhibited by the Cleveland
police. The decision extended the exclusionary rule, for the
first time, to state criminal proceedings. The ruling was
aimed at deterring police misconduct during searches and
seizures and in preserving the integrity of trial courts by
shielding them from tainted evidence.

Since 1961, the ruling has provoked heated and lengthy
discussions about the merits of the exclusionary rule. In
recent years, the Supreme Court has approved a number of
exceptions to the exclusionary rule. Courts can admit evi-
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dence that nonetheless has been found in violation of the
Fourth Amendment if (1) a criminal defendant takes the
stand to testify in his/her own defense (evidence illegally
seized can be used to impeach his/her testimony);” (2) it
was illegally obtained from co-conspirators or co-defen-
dants and not the defendant himself/ herself* (3) the pros-
ecution can show a sufficient attenuation of the link between
police misconduct and obtaining of the evidence; or (4) the
authorities were acting in “grcd faith” (i.e., the police were
executing a search warrant that turns out to be technically
defective or, through a judge’s error, turns out not to be
based on probable cause).®

Not all searches or seizures, however, require a warrant.
The Court has identified a number of types of searches and
seizures that are constitutionally permissible depending on
the circumstances of a given case. The Court has made the
following exceptions to the general warrant requirement:
(1) stop and frisk;” (2) incident to arrest;® (3) vehicular search-
es;® (4) vessel searches;® (5) consent searches;" (6) border
searches;* (7) “open fields;”® (8) public school;* (9) gov-
ernment offices;* (10) regulation of probation;* and, (11)
drug testing.”

These exceptions to the exclusionary rule raise another
important Fourth Amendment issue: threshold applicabil-
ity. Do people enjoy the same protection from unreasonable
searches and seizures no matter where they are or what is
being searched? The answer, quite clearly is no—it depends
on the circumstances. Justice John Marshall Harlan described
the threshold requirement in his concurring opinion in Katz
v. United States (1967) with language that has been frequently
employed since. People enjoy protection from unreasonable
searches and seizures where they have “a reasonable expec-
tation of privacy.”* Harlan went on to brake down the require-
ment into two components: (1) people must, themselves,
have an expectation of privacy; and (2) society must objec-
tively recognize such an expectation as reasonable.

Search and Seizure in the Public Schools

As with many of the rights guaranteed by the Constitu-
tion, the Supreme Court has ruled that students do not enjoy
the same level of protection against unreasonable searches
and seizures (because of the special circumstances of the
school environment) as do citizens in other settings. The
case of New Jersey v. T.L.O. (1985) established different stan-
dards for searches in school settings.” In a 5-4 decision, the
Court concluded that school officials do not need a search
warrant or “probable cause” to conduct a reasonable search
of a student. Unlike the police and other government agents
in society at-large, school officials v-ere given the authority
to conduct searches and seizures based only on a “reason-
able suspicion” that wrong-doing would be discovered. Jus-
tice Byron White, writing for the majority, reasoned that the
special characteristics of school settings and teacher-student
relationships “make it unnecessary to afford students the
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same constitutional protections granted adults and juve-
niles in a non-school setting.”®

In T.L.O,, the Court established a two-prong test for judg-
ing the “reasonableness” of school searches. First, the search
must be justified at its inception; that is, there must be rea-
sonable grounds for suspecting that the search will discov-
er evidence that the student “violated or is violating the law
or school rules.”* Second, the search must be “reasonably
related in scope to the circumstances which justified inter-
ference in the first place.”® The “scope” of the search must
be based on the following criteria: 1) the procedures used in
the search must be related to what the search is locking for;
and 2) the procedures used must not be excessively intru-
sive, taking into account the student’s age, sex, and the nature
of the infraction.

The quest to understand the Constitution and Bill of Rights
requires that citizens balance the sometimes conflicting val-
ues that undergird our system of government and society.
The inevitable paradox between the protection of individ-
ual rights and the need for an ordered society is at the heart
of most constitutional questions. The particular issues
addressed in State v. Jamie L. Potter involve the balance
between a student’s right to be protected against unrea-
sonable searches and seizures and the school’s need to con-
tain a drug problem that disrupts the school environment.
The scripted trial you are about to read requires you to
engage the arguments and form a reasoned judgement about
these important issues.
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CHAPTER TWO: Search and Seizure

The Scripted Trial Case: State v. Jamie L. Potter

Background Information: State v. Jamie L. Potter

Jan Power-Tripp, a teacher at Privacy County High School, discovered two students smoking ciga-
rettes in a school restroom. Both students were escorted to the principal’s office and were confronted by
the Vice Principal, I. M. Strict. One of the students admitted to smoking, but the other student, 17-year-
old Jamie Potter, denied the accusation. The vice principal took Jamie into a private office and asked to

examine the student’s book bag. While searching the book bag, Strict found a package of cigarettes and
- apackage of cigarette rolling papers. Based on years of experience, the vice principal associated the rolling
papers with smoking marijuana. Because of this suspicion, Strict decided to search the entire purse and
found a small amount of marijuana, a pipe, several empty plastic bags, a large sum of money;, a list of
names which appeared to be students who owed Jamie money, and two letters that implicated the stu-
dent as a drug dealer. Strict notified the police who charged Jamie with possession of marijuana.

Although Jamie denies the marijuana or paraphenalia are even his/hers, he/she also contends that
the vice principal had no right to search his/her book bag and, because the search was unconstitution-
al, the evidence should not be used against him/her. A book bag, according to Jamie, is a very private
place—even in a school setting. If the school could invade the privacy of students for suspicion of vio-
lating the school’s smoking policy, could they also then strip search a student suspected of chewing gum
against school rules?

Vice Principal Strict contends that his/her primary responsibility as an administrator of a public school
is to maintain a safe and healthy learning environment. The school must be willing to be pro-active in
purging itself of drugs, alcohol, and weapons on school property. Years of experience, asserts Strict, help
to inform his/her judgement about the appropriateness of any search. The important educational mis-
sion of the school justifies lowering the constitutional protections against unreasonable searches and
seizures in schools as compared to other settings.

. This is the constitutional question you must decide during the trial: did Vice Principal Strict violate

Jamie’s Fourth Amendment rights by conducting an illegal search? In deciding the case, you should apply
the principles of New Jersey v. T.L.O. (1985). First, was the search justified at its inception? That is, there
must be a “reasonable suspicion” that the search will discover evidence that the student “violated or is
violating the law or school rules.” Second, was the search “reasonably related in scope to the circumn-
stances which justified interference in the first place?” The “scope” of the search must be based on the
following criteria: (1) the procedures used in the search mustbe related to what the search is looking for;
and (2) the procedures used must not be excessively intrusive, taking into account the student’s age, sex,
and the nature of the infraction.

Participants: State v. Jamie L. Potter

Judge: J. White

Bailiff: Pat L. Order

Defendant: Jamie L. Potter, student, Privacy High School

Defense Counsel #1: Kim Brandeis

Defense Counsel #2: Sandy Brennan

Prosecution #1: Shawn Scalia

Prosecution #2: Tracy O’Connor

Witness for the Defense: K. Hall, Law and History Professor, Minnesota State University

Witness for the Prosecution:  Jan Power-Tripp, Teacher, Privacy High School
Witness for the Prosecution: I M. Strict, Vice Principal, Privacy High School
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Judge:
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Judge:

Defense #1:
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The Trial Script: State v. Jamie L. Potter

(STAND) All rise. The Superior Court for the State of (name of state), is now in ses-
sion. The Honorable J. White presiding.

(ENTER THE ROOM AND TAKE YOUR SEAT) Please be seated. This is the case of
the State of (name of state) versus Jamie L. Potter which involves the charge that the
defendant violated Criminal Code #35-28-4-11, possession of less than 30 grams of
marijuana. Court is now in session. (STRIKE THE GAVEL) Is the prosecution ready?

(STAND) Yes, your Honor. (SIT DOWN)
Is the defense ready?
(STAND) Yes, your Honor. (SIT DOWN)

(LOOK AT THE PROSECUTION) Counsel, you may proceed with your opening argu-
ment.

(STAND, WALK AROUND THE TABLE AND LOOK AT THE JUDGE AND THE JURY)
Your Honor, the state will prove beyond a reasonable doubt that the defendant, Mr./Ms.
Jamie Potter violated criminal code #35-28-4-11 and by doing so is guilty of the charge
of possession of less than 30 grams of marijuana. The state will show the following
facts in this case. On the morning of November 27, 1997, Vice Principal Strict was
informed by a teacher that a student, Jamie Potter, was smoking a cigarette in one of
Privacy High School’s restrooms. In the office, Vice Principal Strict asked Jamie Pot-
ter, if in fact he/she was smoking. Jamie Potter denied smoking in the restroom. Hav-
ing a reasonable suspicion to conduct a search, Vice Principal Strict asked Jamie to
hand over his/her book bag. I the book bag, Vice Principal Strict found cigarettes.
Vice Principal Strict decided to look further into the book bag and found a plastic bag
with a small amount of marijuana. He/she then called the state juvenile authorities.
Upon their arrival, Jamie was read his/her rights and arrested for possession of mar-
ijuana.

Ladies and gentlemen of the jury, the state will rely on two witnesses to prove its case.
Their testimony will suggest that Jamie Potter is guilty of the crime charged. You will
hear from Mr./Ms. Jan Power-Tripp, the teacher who discovered the wrong doing and
witnessed the search of Jamie’s book bag in the vice principal’s office. You will also
hear from Vice Principal Strict, who will testify that he/she acted in a reasonable man-
ner in conducting the search of Jamie Potter’s book bag. From the evidence you are
about to hear, you will have no choice but to find the defendant guilty of the crime
charged. Thank you. (SIT DOWN)

Thank you. The court will now hear the defense’s opening statement.

(STAND, WALK AROUND THE TABLE AND LOOK AT JURY) Your Honor, the Defense
intends to show the following facts in this case. First of all, according to New Jersey v.
T.L.O., the inception of the search must be reasonable. In other words, there must be
reasonable grounds for suspecting that the search will discover evidence that the stu-
dent “violated or is violating the law or school rules.” In this situation there is no rea-
sonable suspicion. Secondly, after finding cigarettes in Jamie’s book bag, Vice Principal
Strict continued to search through the book bag. In this case, there were no reasonable
grounds to begin a search and the search continued after the cigarettes were fou .
Therefore, the action taken by the vice principal denied Jamie his/her Fourth Amend-
ment right to be protected against unreasonable searches and seizures.
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Ladies and Gentlemen of the jury, the search that the vice principal conducted was
unconstitutional. The evidence gathered in the search should not be used to prove guilt
in this case. In the important 1961 case of Mapp v. Ohio, the U.S. Supreme Court expand-
ed the rights of the accused by demanding that evidence collected in an illegal man-
ner be excluded from prosecutions. The “exclusionary rule” means that the evidence
gathered in an unconstitutional manner should not be used against the accused. Through
the testimony of Jamie Potter and Professor K. Hall, you will hear that Jamie’s Fourth
Amendment right to be protected against unreasonable searches and seizures has been
denied. Jamie Potter should be found not guilty because the inception of the search
was not based on a reasonable suspicion and the scope of the search was not reason-
able because the search continued after the cigarettes were found. Therefore, the evi-
dence being presented by the prosecution has been collected in an unconstitutional
manner and cannot be used against Jamie. Thank you. (SIT DOWN)

Thank you. Will the prosecution please call its first witness.

(STAND) The state calls Mr./Ms. Jan Power-Tripp. (SIT DOWN)

(MOVE TO WITNESS STAND AND REMAIN STANDING)

(APPROACH WITNESS STAND) Raise your right hand, please. Do you swear or affirm
that the testimony you are about to give is the truth, the whole truth, and nothing but
the truth?

I do. (SIT DOWN)

(RETURN TO YOUR CHAIR)

(STAND AND APPROACH THE WITNESS) State your name for the court, please.
Jan Power-Tripp.

Where do you work, Mr./Ms. Power-Tripp?

1 am a teacher at Privacy High School.

Were you at school on the morning of November 27, 1997?

Yes, I was.

Did anything unusual happen that day?

Ishould say so; I caught a drug dealer smoking cigarettes in the restroom.

(STAND) Objection, your Honor. The witness is expressing an opinion. (SIT DOWN)
Sustained. (LOOK AT THE JURY) Please disregard the witness’s statement.

Mr./Mrs. Power-Tripp, please tell the jury what happened on the morning in ques-
tion.

Just before first period was about to begin, I was walking past the restrooms as Jamie
Potter and another student were coming out. I saw and smelled cigarette smoke com-
ing from the restroom.
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What happened then?

I accused Jamie of smoking cigarettes and asked him/her to follow me down to the
vice principal’s office.

What happened next?

Vice Principal Strict asked Jamie if he /she had been smoking.
How did Jamie respond?

Jamie lied and said he/she hadn’t been smoking.

(STAND) Objection, your Honor. The witness is again expressing an opinion. (SIT
DOWN)

Sustained. (TO THE WITNESS) Please refrain from opinionated responses.
What happened after that?
Vice Principal Strict asked Jamie to see his/her book bag,.

(STAND) That's a lie! Vice Principal Strict made me give him /her the book bag. (SIT
DOWN)

(STRIKE THE GAVEL) Will the defendant please refrain from any outbursts in the
courtroom. (TO THE PROSECUTION) Please continue.

What happened after ]Me gave the book bag to Vice Principal Strict?

Vice Principal Strict looked in the book bag and found a pack of cigarettes,

Why did Vice Principal Strict decide to look further into the book bag?

He/She is the vice principal. He/She has every right to look deeper into the book bag
if he/she wants to. Besides, there was evidence to suggest that Jamie was breaking a
school rule,

Did he/she find anything else?

Yes, Vice Principal Strict found a plastic bag with a small amount of marjjuana.

(GIVE PROSECUTION'S EXHIBIT “A"” TO BAILIFF FOR MARKING) Your Honor, 1

‘ask that this plastic bag containing marijuana be marked for identification as “prose-

cution’s exhibit A.”
(MARK WITH A LETTER “A” AND HAND BACK TO THE PROSECUTION)

(SHOW THE EVIDENCE TO THE WITNESS) Do you recognize this plastic bag which
is marked “prosecution’s exhibit A?”

Yes, I believe it is the plastic bag that Vice Principal Strict found in Jamie’s book bag,
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Prosecution #1:

Judge:

Prosecution #1:

Defense #1:

Power-Tripp:

Defense #1:

Prosecution #1:

Judge:
Defense #1:
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Defense #1:
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(PLACE THE EVIDENCE BACK ON YOUR TABLE) (LOOK AT JUDGE) Your honor,
I offer this plastic bag for admission into evidence as “prosecution’s exhibit A” and
ask the Court to so admit it.

You may proceed.

Thank you, Mr./Ms. Power-Tripp. I have no further questions, your Honor. (LOOK
AT THE DEFENSE) Your witness. (SIT DOWN)

(STAND AND APPROACH THE WITNESS) Mr./Ms. Power-Tripp, how long have
you been a teacher?

This is my second year.
So you are not a very experienced teacher, are you?

(STAND) Objection, your Honor. This line of questioning is irrelevant to the case. (SIT
DOWN)

Sustairned. Please continue.
Wh= - .. youbelieve Jamie when he/she denied smoking cigarettes in the restroom?
Y .can’t believe kids like Jamie. Believe me, I can tell when someone is lying.

Isn’t it true that last year you got an award for confronting the most students for smok-
ing on school grounds?

(VERY PROUD) Yes, that’s true, I did get an award.
And isn’t it true that more than half of those students denied smoking?
Yes, but you know how some kids are, they won’t tell you the truth.

Mr./Ms. Power-Tripp, did you go into the restroom to see if any other students could
have been smoking?

No, I really didn't need to.
Then, how can you be absolutely sure that Jamie was smoking cigarettes in the restroom?

Look, I know what I saw and smelled; it was reasonable for me to accuse Jamie. There-
fore, it was reasonable for Vice Principal Strict to conduct the search.

Mr./Ms. Power-Tripp, don’t you think it is possible that Vice Principal Strict violated
Jamie’s Fourth Amendment rights when he/she searched the book bag after the cig-
arettes were found?

Objection, your Honor. The counsel is leading the witness.

Sustained. Counsel, please continue.

Your Honor, I have no further questions. (SIT DOWN)
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Judge:
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Bailiff:
Prosecution #2:
Strict:
Prosecution #2:

Strict:

Prosecution #2:

Strict:

Prosecution #2:
Strict:
Prosecution #2:
Defense #1:
Judge:
Prosecution #2:

Strict:

Prosecution #2:
Strict:
Prosecution #2;
Strict:

Prosecution #2:

CHAPTER TWO: Search and Seizure

(LOOK AT THE WITNESS) You may step down. (LOOK AT THE PROSECUTION)
Will the prosecution please call its next witness.

(STAND) The prosecution calls Vice Principal Strict to the stand. (SIT DOWN)
(MOVE TO THE WITNESS STAND AND REMAIN STANDING) ‘
(APPROACH THE WITNESS STAND) Raise your right hand, please. Do you swear
or affirm that the testimony you are about to give is the truth, the whole truth, and
nothing but the truth?

I do. (SIT DOWN)

(RETURN TO YOUR SEAT)

(STAND AND APPROACH THE WITNESS) State your name for the court.

My name is LM. Strict.

How long have you worked at Privacy High School?

I taught high school government for ten years and I have been the vice principal for
the past five years. '

Do you have a family?

Yes I do. I have been married for eight years,  have two children and I teach Sunday
school at our local church.

What happened on the morning of November 27, 19977

Just before first period, Mr./Ms. Power-Tripp came to my office with Jamie Potter.
Was there a problem?

{STAND) Objection, your Honor. The Prosecution is leading the witness. (SIT DOWN)
Sustained. Please re-phrase your question.

What happened next?

Mr./Ms. Power-Tripp explained to me that he/she suspected Jamie of smoking ciga-
rettes in the restroom.

What did you do, then?

I asked Jamie if he/she had been smoking cigarettes in the restroom.
How did Jamie respond?

Jamie denied smoking in the restroom.

Is there a school policy that deals with cigarettes?




Strict:
Prosecution #2;
Strict:
Jamie:

Judge:

Jamie:
Judge:
Prosecution #2:
Strict:
Prosecution #2:
Strict:
Prosecution #2:
Strict:
Prosecution #2:

Strict:

Prosecution #2:

Jefense #1:
Judge:
Prosecultion #2:

Strict:

Prosecution #2:

Strict:

Prosecution #2:

CHAPTER TWO: Search and Seizure A 19

Yes, there is. It states that cigarette products are not allowed on school grounds.
What happened next?

I asked Jamie for his/her book bag.

(STAND) That's a lie, you scared me into giving you the book bag! (SIT DOWN)

(POUND THE GAVEL) One more outburst like that young man/lady and I will have
you removed from this courtroom.

(STAND) I'm sorry, your Honor. (SIT DOWN)
(LOOK AT THE PROSECUTION) Please continue.
Did Jamie give you his/her book bag?

Yes, Jamie did.

What happened next?

I'looked into the book bag and found cigarettes.
Did you stop searching the book bag at this point?
No, I did not.

Why, then, did you continue to search the book bag?

As I'was taking the cigarettes out of the book bag, I remembered that I had recently

. spoken with a teacher who believed Jamie might be smoking more than just cigarettes.

I thought it would be reasonable to continue the search. Who knows what you might
find?

In other words, you had reasonable suspicion to believe that more cigarettes were in
the book bag and maybe drugs too?

(STAND) Objection, your Honor. The Prosecution is leading the witness. (SIT DOWN)
Sustained, please re-phrase the question.
What did you discover in the more thorough search?

Idid a complete search of the book bag and found a plastic bag containing a small
amount of marijuana in a side pocket.

What did you do then?

I called the state juvenile authorities. They came to the school, read Jamie Potter his /her
rights and arrested Jamie on the charge of possession of marijuana.

I have no further questions, your Honor. (LOOK AT THE DEFENSE) Your witness.
(SIT DOWN)
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(STAND AND APPROACH THE WITNESS) Vice Principal Strict, you testified that
Jamie gave you the book bag after you asked for it. Is this not correct?

Yes, that is correct.

In your position as vice principal, isn’t it possible for you to intimidate or scare stu-
dents?

I'm not sure what you mean.

Wouldn’t you say that you possess a certain amount of control over the students at
Privacy High School?

I would say that an effective vice principal has to exert a certain amount of control
over students to ensure discipline and a healthy learning environment.

Isn’t seizing a book bag through intimidation kind of like getting a forced confession?
No, I wouldn't say so.

Do you honestly believe that there was enough evidence that suggested that Jamie
was violating a school rule to begin a search of his/her book bag?

Yes, I do.

Vice Principal Strict, didn’t you testify that after finding the cigarettes in Jamie’s book
bag you continued to search because you had a “suspicion” about Jamie?

Yes, that is true.

Vice Principal Strict, do you consider a book bag to be a student’s private property?
In other words, does a person have a reasonable expectation of privacy in his/her book
bag?

Yes, I would say so.

Even though a student has an expectation of privacy, you went ahead and searched
the book bag witheut reasonable suspicion?

No, no, [ had reasonable suspicion. Besides I found-drugs, doesn't that count for some-
thing? .

Vice Principal Strict, the word of a teacher who thinks someone is smoking marijua-
na is not reasonable suspicion. It is more like the evidence the Nazis used to round up
their victims. The ends do not justify the means. I have no further questions, your
Honor. (SIT DOWN) ‘

(LOOK AT THE WITNESS) You may step down. (LOOK AT THE PROSECUTION)
Will the prosecution call its next witness.

(STAND) Your Honor, the state rests. (SIT DOWN)

(LOOK AT THE DEFENSE) Will the defense call its first witness.
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(STAND) The defense calls Professor K. Hall to the stand. (SIT DOWN)

(MOVE TO THE WITNESS STAND AND REMAIN STANDING)

(APPROACH WITNESS) Raise your right hand, please. Do you swear or affirm that
the testimony that you are about to give is the truth, the whole truth, and nothing but
the truth?

I do. (SIT DOWN)

(TAKE YOUR SEAT)

(STAND AND APPROACH THE WITNESS) State your name for the Court.
Professor K. Hall.

Professor Hall, where do you work?

1 am a professor of law and history at Minnesota State University.

How long have you worked there?

T have taught law and history for the past 20 years.

Are you familiar with the exclusionary rule and the Fourth Amendment’s protection .
against unreasonable searches and seizures?

Yes, I am. One of the courses I teach covers this topic. In addition, | have written sev-
eral books and articles dealing with the Fourth Amendment.

Professor Hall, can you explain the exclusionary rule?

In 1914 the exclusionary rule was justified by the U.S. Supreme Court for two major
reasons. First, the fruit of a poisoned tree is as poisonous as the tree itself. That is, evi-
dence resulting from illegal activity is, like the activity, stained with illegality and injus-
tice. And second, if the courts base decisions on this “ill-gotten gain,” they have
participated in the illegality, and their decisions are unjust.

What about searches and seizures?

In order to obtain a search warrant from a judge, a police officer needs probable cause
that a wrong has been committed and the warrant must be very specific.

Have there been cases where evidence was ruled out because of how the search was
carried out?

Oh, yes. In 1961, the U.S. Supreme Court overturned the conviction of Ms. Mapp, who

was found guilty of possessing pornographic materials, because the police search of
her house was found to be illegal.

In your expert opinion, did Vice Principal Strict have reasonable suspicion to begin a
search of Jamie’s book bag and continue to search after the cigarettes were found?

(STAND) Objection, your Honor. Defense is asking the witness to express an opinion.
(SIT DOWN)
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Your Honor, I believe that I have established that Professor Hall is an expert concern-
ing constitutional issues, therefore he/she should be allowed to answer the question.

Overruled. (TO THE WITNESS) You may answer the question.

No, I do not. I believe people have an expectation of privacy, especially when priva-
cy involves something like a personal book bag.

Professor Hall, what is the difference between probable cause and reasonable suspi-
cion?

In 1985, the U.S. Supreme Court decided the case of New Jersey v. T.L.O. In that case
the Court argued that a principal of a school does not need probable cause to search
a person’s belongings; rather, the principal needs only reasonable suspicion to con-
duct a search. And the search must pass a two-pronged test that suggests that the incep-
tion and the scope of the search are reasonable.

Based on what you have just told the court, would you agree that the search of defen-
dant Jamie Potter’s book bag was based on a reasonable suspicion?

(STAND) Objection, your Honor, counsel is leading the witness. (SIT DOWN)
Sustained. Please re-phrase your question.

In your expert opinion, was the search of Jamie’s book bag based on reasonable sus-
picion?

1 believe the search was questionable, therefore tne evidence gathered by the search
should be excluded and should not be considered in any decision made by this court.

Did Vice Principal Strict deny Jamie his/her Fourth Amendment rights to be protect-
ed against unreasonable searches and seizures?

Yes, I believe that Vice Principal Strict did not have a reasonable suspicion to begin or
continue the search, therefore Jamie’s Fourth Amendment rights were denied.

No further questions, your Honor. (LOOK AT THE PROSECUTION) Your witness.
(SIT DOWN)

(STAND AND APPROACH THE WITNESS) Professor Hall, you testified that there is
a difference between probable cause and reasonable suspicion, did you not?

Yes, I did.

Isn’t it true that having “reasonable suspicion” requires less certainty than “probable
cause?”

It is certainly less, but I do not know how much less.

Isn’t it true that a school official generally does not need a search warrant to search a
student’s belongings?

Yes, it is true.

o0




CHAPTER TWO: Search and Seizure

Prosecution #1:

Hall:

Prosecution #1;

Hall:

Prosecution #1:

Hall:
Prosecution #1:

Judge:

Hall:

Defense #2:

Jamie:

Bailiff:

Jamie:
Bailiff:
Defense #2:
Jamie:
Defense #2:
Jamie:
Defense #2:

Jamie:

Prosecution #1:

Professor Hall, you testified that you believed that Vice Principal Strict denied Jamie
his/her Fourth Amendment rights by continuing to search the book bag, did you not?

Yes, I did.

Isn’t it true that in 1986, Retired Chief Justice Warren Burger, writing the majority opin-
ion in Bethel School District v. Fraser, suggested that students in school settings do not
automatically have the same rights as adults?

Yes, you are correct.

Then, isn’t it possible that Vice Principal Strict did not deny Jamie Fourth Amendment
rights because the search took place in a school and was conducted with reasonable
suspicion?

I guess it is possible.

I have no further questions, your Honor. (SIT DOWN)

(TO THE WITNESS) You may step down. (LOOK AT THE DEFENSE) Counsel, you
may call your next witness.

(RETURN TO YOUR CHAIR)

(STAND) Your Honor, the defense calls the defendant, Jamie L. Potter, to the stand.
(SIT DOWN)

(MOVE TO THE WITNESS STAND AND REMAIN STANDING)

(APPROACH THE WITNESS) Raise your right hand, please. Do you swear or affirm
that the testimony you are about to give is the truth, the whole truth, and nothing but
the truth?

I do. (SIT DOWN)

(RETURN TO YOUR CHAIR)

(STAND AND APPROACH THE WITNESS) State your name for the Court.

My name is Jamie L. Potter.

"Jamie, where do you go to school?

I am a junior at Privacy High School.

Tell us about the morning of November 27, 1997,

Well, I was getting ready to go to my first hour class. As I was leaving the restroom,
Mr./Ms. Power-Tripp stopped me and accused me of smokung cigarettes in the restroom.
I told him/her I wasn’t smoking, but he/she did not believe me because he/she smelled
smoke, sol....

(STAND) Objection, your Honor. The witness is giving us a narrative. (SIT DOWN)
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Judge:

Defense #2:

Jamie:

Defense #2:

Prosecution #1:

Judge:
Defense #2:
Jamie:
Defense #2:
Jamie:
Defense #2:
Jamie:
Defense #2:
Jamie:
Defense #2:
Jamie:
Defense #2:

Jamie:

Defense #2:

Bailiff:

Defense #2:

Jamie:

Defense #2:

Judge:

CHAPTER TWO: Search and Seizure

(TO THE WITNESS) Please keep your answers brief and to the point. (TO THE DEFENSE)
Counsel, please ask the witness more specific questions.

Jamie, what happened after Mr./Ms. Power-Tripp told you he/she did not believe
you?

I told Mr./Ms. Power-Tripp that the restroom always smells like cigarette smoke.
What did Mr./Ms. Power-Tripp say?

(STAND) Objection, your Honor. The question is asking for hearsay. (SIT DOWN)
Sustained, counsel please re-phrase your question.

What l-lappened next?

Mr./Ms. Power-Tripp took me down to the vice principal’s office anyway.

What happened in the vice principal’s office?

Vice Principal Strict told me to give him/her my book bag.

Did Vice Principal Strict ask you if he/she could look into your book bag?

No he/she did not. He/she opened the book bag and began to look through it.
Did the vice principal find anything?

Yes, he/she found cigarettes, but I wasn't smoking them in school.

What happened next?

For no reason, Vice Principal Strict continued to search my book bag.

Jamie, do you ever carry any personal items in your book bag?

All the time, I carry important phone numbers, notes from friends, and other person-
al things. I don’t expect people to look inside. It’s private!

Your Honor, I ask that this book bag be marked for identification as “defense’s exhib-
it A”. (HAND THE BOOK BAG TO THE BAILIFF FOR MARKING)

(MARK THE BOOK BAG WITH AN “A” AND HAND THE BOOK BAG BACK TO
THE DEFENSE)

(SHOW THE BOOK BAG TO THE WITINESS) Jamie, do you recognize this book bag
which is marked as “defense’s exhibit A”?

Yes, it is mine.

Your Honor, I offer this book bag for admission inlo evidence as “defense’s exhibit A”
and ask the Court to so admit it.

You may proceed.
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Prosecution #2:
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Jamie:
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Show the Court where Vice Principal Strict found the cigarettes.

Vice Principal Strict opened the book bag. (SHOW THE JURY) The cigarettes were
right on top.

Jamie, are you aware that Vice Principal Strict also found a small amount of marijua-
na in your book bag?

Yes, but I don’t know how it got there.
That's a lie.

(HIT THE GAVEL) One more outburst like that counsel and I will find you in con-
tempt.

Show the court where Vice Principal Strict found the marijuana in your book bag.
He/she found the marijuana in a side pocket.

You mean that Vice Principal Strict searched all through your book bag and then
searched in a side pocket too.

(STAND) Objection, your Honor. Counsel is leading the witness. (SITT DOWN)
Sustained. Please re-phrase your question.

No further questions, your Honor. (TO THE PROSECUTION) Your witness. (SIT
DOWN)

(STAND AND APPRCACH THE WITNESS) Jamie, you testified that you don’t know
how the marijuana got in your book bag. Is that true? :

Yes, I don’t know.

It seems pretty unlikely that the marijuana just appeared in your book bag. How do
you explain it being there?

Ican't. I guess someone put it in the pocket of my book bag when I was in the restroom.
That seems highly unlikely.
Idon't know, I tell you! But one thing I know, it's not mine!

Jamie, do you think it is the vice principal’s job to make sure that students are fol-
lowing school rules?

Yes, it is part of the job.

And do you think it is part of the job of the vice principal to ensure that Privacy High
School is drug-free?

I guess so.

Don’t you think it was reasonable for Vice Principal Strict to search your book bag,
especially when you understand his/her job responsibilities?
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Jamie:

Prosecution #2:

Judge:

Defense #1:

Judge:

Prosecution #2:

Judge:

Prosecution #2:

Judge:
Defense #2:
Judge:

Defense #2:
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No, I do not. Mr./Ms. Strict did not have reasonable suspicion, therefore he/she should
not have searched through my book bag. I wasn’t smoking cigarettes and the mari-
juana is not mine. :

I have no further questions, your Honor. (SIT DOWN)

(TO THE WITNESS) You may step down. (TO THE DEFENSE) Will the defense call
its next witness.

(STAND) The defense rests, your Honor. (SIT DOWN)

(LOOK AT THE PROSECUTION) Does the prosecution wish to make a closing argu-
ment? .

(STAND) We do, your Honor.
You may proceed.

(APPROACH THE JURY) Ladies and gentlemen of the jury, I want to thank you for
being so patient during this very important trial. The state has proven beyond a rea-
sonable doubt that the defendant, Jamie L. Potter, is guilty of violating Criminal Code
#35-28-4-11, possession of less than 30 grams of marijuana. Through the testimony of
Jan Power-Tripp, a teacher at Privacy High School, you have heard how he/she dis-
covered Jamie smoking in a school restroom. You have heard how Mr. /Ms. Power-
Tripp escorted Jamie to the vice principal’s office where Vice Principal Strict searched
Jamie’s book bag, having a reasonable suspicion to do so. From the testimony of Vice
Principal Strict, you have heard how he/she not only found cigarettes, but also found
a small amount of marijuana inside Jamie’s book bag. Vice Principal Strict did not vio-
late Jamie’s Fourth Amendment right to be protected from unreasonable searches and
seizures because the search was reasonable. In public schools, students’ rights are lim-
ited because of the school’s responsibility to promote an orderly learning environment.

Ladies and gentlemen, the state again thanks you for your civic participation and asks
that you return a verdict of guilty. (SIT DOWN). '

(LOOK AT THE DEFENSE) Does the defense wish to make a closing argument?
(STAND) We do, your Honor.
You may proceed.

(APPROACH THE JURY) Ladies and gentlemen of the jury, the defense would also
like to thank you for your time and patience today. I agree with the prosecution on
one point. This is an important trial. It is important because a citizen’s right to be pro-
tected against unreasonable searches and seizures is a fundamental part of our Bill of
Rights. It is the protection that ordinary people have against intrusions from the state.
From the testimony of Professor K. Hall, you heard how evidence that is gathered
without a reasonable suspicion should not be used to prove guilt. The search of Jamie’s
book bag was highly questionable because the inception and scope of the search were
unreasonable. People living in a free society have an expectation of privacy when it
comes to personal items like book bags. From the testimony of Jamie Pottet, you heard
how the search was conducted and that Jamie denies both smoking in the restroom
and possession of marijuana. The evidence gathered in this case was gathered illegal-
ly.

31




CHAPTER TWO: Search and Seizure : 27

Ladies and gentlemen, there is reasonable doubt that Jamie is guilty of the charge
brought by the State. In addition, Jamie’s Fourth Amendment right to be protected
from unreasonable searches and seizures has been violated. I ask that you find the
defendant, Jamie Potter not guilty. Thank you. (SIT DOWN)

Judge: (LOOK AT THE JURY) You have heard the evidence in this case. It is now your job to
decide whether the defendant, Jamie L. Potter, is guilty of possession of marijuana.
Let me remind you that if you believe the reasons to begin a search or the scope of the
search of Jamie’s book bag were unreasonable, then you may find the defendant not
guilty, even if you believe the marijuana was Jamie’s. However, if you believe the search
was reasonable in its inception and scope and that the marijuana was Jamie's, then
you must find the defendant guilty. Please go with the Bailiff to the jury room and
make your decision. When you have decided a unanimous verdict, please return to
the courtroom and inform the court.

Bailiff: All rise. (LEAD JURY TO JURY ROOM)
Jury: (FOLLOW THE BAILIFF TO THE JURY ROOM)
Judge: (AFTER JURY HAS LEFT) Please, be seated.

AFTER THE JURY IS READY TO DELIVER ITS VERDICT
Bailiff: (STAND) All rise.
Judge: . Please be seated. {LOOK AT JURY) Have you reached a verdict?

Head Juror: =~ (STAND) Yes, your Honor.

Judge: Please read the verdict.
Head Juror: We find the defendant Jamie L. Potter, GUILTY/NOT GUILTY.
Judge: This Court is adjourned. (STRIKE THE GAVEL)

Instructions for the Jury: State v. Jamie L. Potter

In this case, you have to decide whether or not Jamie L. Potter is guilty of the charge of possession of
marijuana. To decide this question, however, you must decide whether or not the search of Jamie’s book
bag violated the Fourth Amendment.

QUESTIONS TO CONSIDER: In order to determine the guilt or innocence of Jamie, please consider the
following questions.

1) Do you believe the search, at its inception, was based on reasonable suspicion?
—Yes __No

2) Do you believe that the scope of the search was reasonable?
__Yes —.No

3) Do you believe the marijuana belonged to Jamie?
— Yes _.No
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If you answered:
YES to all three questions, you should find the defendant, Jamie Potter, GUILTY.

No

w3

Question 1

Question 2

|| [a

Question 3

NO to #1 and #2, you should find the defendant, Jamie Potter, NOT GUILTY.

Yes | No
Question 1 X
Question 2 X

YES to #1 and NO to #3, you should find the defendant, Jamie Potter, NOT GUILTY.

Yes | No

Question1 | X

Question 3 X

NGO to #1 and yes to #3, you should find the defendant, Jamie Potter, NOT GUILTY.

Yes | No

Question 1 X

Question 3 X
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Relevant U. S. Supreme Court Decisions

Key Holdings from the Supreme Court Decision

The case of State v. Jamie L. Potter is based upon the U.S. Supreme Court case, New Jersey v. T.L.O. (1985).
An abstract of that case, taken directly from the Court’s decision, is presented below. Do you agree or
disagree with the Court’s decision in T.L.O.? How does your decision compare with the Supreme Court’s?

New Jersey v. T. L. O.
469 U.S. 325
Argued: March 28, 1984
Reargued: October 2, 1984
Decided: January 15, 1985

The Facts of the Case:

A teacher at a New Jersey high school, upon discovering respondent, then a 14-year-old freshman (T.L.O.),
and her companion smoking cigarettes in a school lavatory in violation of a school rule, took them to the
principal’s office, where they met with the assistant vice principal. When respondent, in response to the
assistant vice principal’s questioning, denied that she had been smoking and claimed that she did not
smoke at all, the assistant vice principal demanded to see her purse. Upon opening the purse, he found
a pack of cigarettes and also noticed a package of cigarette rolling papers that are commonly associated
with the use of marijuana. He then proceeded to search the purse thoroughly and found some marijua-
na, a pipe, plastic bags, a fairly substantial amount of money, an index card containing a list of students
who owed respondent money, and two letters that implicated her in marijuana dealing. Thereafter, the
state brought delinquency charges against respondent in the Juvenile Court, which, after denying respon-
dent’s motion to suppress the evidence found in her purse, held that the Fourth Amendment applied to
searches by school officials but that the search in question was a reasonable one, and adjudged respon-
dent to be a delinquent. The Appellate Division of the New Jersey Superior Court affirmed the trial court’s
finding that there had been no Fourth Amendment violation but vacated the adjudication of delinquen-
cy and remanded on other grounds. The New Jersey Supreme Court reversed and ordered the suppres-
sion of the evidence found in respondent’s purse, holding that the search of the purse was unreasonable.
But the UJ.S. Supreme Court reversed this decision.

Key Holdings:

1. The Fourth Amendment’s prohibition on unreasonable searches and seizures applies to searches con-
ducted by public school officials and is not limited to searches carried out by law enforcement officers.
Nor are school officials exempt from the Amendment’s dictates by virtue of the special nature of their
authority over schoolchildren. In carrying out searches and other functions pursuant to disciplinary poli-
cies mandated by state statutes, school officials act as representatives of the state, not merely as surro-

gates for the parents of students, and they cannot claim the parents’ immunity from the Fourth Amendment’s
strictures.

2. School children have legitimate expectations of privacy. They may find it necessary to carry with them
a variety of legitimate, non-contraband items, and there is no reason to conclude that they have neces-
sarily waived all rights to privacy in such items by bringing them onto school grounds. But striking the
balance between schoolchildren’s legitimate expectations of privacy and the school’s equally legitimate
need to maintain an environment in which learning can take place requires some easing of the restric-
tions to which searches by public authorities are ordinarily subjected. Thus, school officials need not
obtain a warrant before searching a student who is under their authority. Moreover, school officials need
not be held subject to the requirament that searches be based on probable cause to believe that the sub-
ject of the search has violated or is violating the law. Rather, the legality of a search of a student should
depend simply on the reasonableness, under all the circumstances, of the search. Determining the rea-
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sonableness of any search involves a determination of whether the search was justified at its inception
and whether, as conducted, it was reasonably related in scope to the circumstances that justified the inter-
ference in the first place. Under ordinary circumstances the search of a student by a school official will
be justified at its inception where there are reasonable grounds for suspecting that the search will turn
up evidence that the student has violated or is violating either the law or the rules of the school. And
such a search will be permissible in its scope when the measures adopted are reasonably related to the
objectives of the search and not excessively intrusive in light of the student’s age and sex and the nature
of the infraction.

3. Under the above standard, the search in this case was not unreasonable for Fourth Amendment pur-
poses. First, the initial search for cigarettes was reasonable. The report to the assistant vice principal that
respondent had been smoking warranted a reasonable suspicion that she had cigarettes in her purse, and
thus the search was justified despite the fact that the cigarettes, if found, would constitute “mere evi-
dence” of a violation of the no-smoking rule. Second, the discovery of the rolling papers then gave rise
to a reasonable suspicion that respondent was carrying marijuana as well as cigarettes in her purse, and
this suspicion justified the further exploration that turned up more evidence of drug-related activities.

The decision of the New Jersey Supreme Court is reversed.

Dissenting Opinion, Justice Brennan:

“The schoolroom is the first opportunity most citizens have to experience the power of government.
Through it passes every citizen and public official, from schoolteachers to policemen and prison guards.
The values they learn there, they take with them in life. One of our most cherished ideals is the one con-
tained in the Fourth Amendment: that the government may not intrude on the personal privacy of its
citizens without a warrant or compelling circumstance. The Court’s decision today is a curious moral for
the Nation’s youth. Although the search of T. L. O.’s purse does not trouble today’s majority, I submit
that we are not dealing with “matters relatively trivial to the welfare of the Nation. There are village
tyrants as well as village Hampdens, but none who acts under color of law is beyond reach of the Con-
stitution.”” (West Virginia State Board of Education v. Barnette, 319 U.S. 624, 1943.)
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Recent and Related United States Supreme Court Cases

Chandler v. Miller
Argued: January 14, 1997
Decided: April 15, 1997

The Facts of the Case:

All candidates for elected state office, under a Georgia statute, must pass a urinalysis drug test within 30
days prior to their election or nomination. On behalf of several state office nominees from the Libertar-
ian Party, Miller cliallenged the statute’s constitutionality, naming Georgia’s governor and other state
officials as defendants. Miller claimed that Georgia’s drug testing statute violate the Fourth Amendment’s
guarantee against illegal search and seizures.

The Decision:

In an 8-to-1 opinion, the Court noted that although the Fourth Amendment generally prohibits officials
from conducting searches and seizures without individualized suspicion, there does exist a narrowly
defined category of permissible suspicionless searches and seizures {e.g., jobs that, if conducted when
impaired, could affect the safety and welfare of others). The Court held, however, that Georgia’s require-
ment did not fit this category. Georgia failed to show why attempting to avoid drug users in political
offices should outweigh candidates’ privacy interests. The Court concluded that even if such a drug prob-
lem did exist among elected officials, the affected officials would most likely not perform the kind of
high-risk, safety sensitive tasks, which might justify the statute’s proposed incursion on their individual

privacy rights.
Maryland o. Wilson
Argued: December 11, 1996
Decided: February 19, 1997
The Facts of the Case:

Wilson, a passenger in a car that was pulled over for speeding, was ordered by a Maryland state troop-
er to exit the car. As he got out of the car, a quantity of cocaine fell on the ground. Wilson was then arrest-
ed for possession with intent to distribute. Wilson challenged how the evidence against him was obtained.
Did the trooper, by ordering a mere passenger in a car to step out, violate the Fourth Amendment’s search
and seizure guarantees?

The Decision:

The Court held that after lawfully stopping a speeding vehicle, an officer may order its passengers to
step out. While burdening their personal liberty somewhat, officers must be permitted such authority
over passengers if the overriding government’s interest in officer safety is to be protected.

Vernonia School District v. Acton
Argued: March 28, 1995
Decided: June 26, 1995

The Facts of the Case:

There was reason to believe, after an official investigation, that high school athletes in the Vernonia School
District (Oregon) participated in illegal drug use. School officials were concerned, among other issues,
that drug use increased the risk of sports-related injury. As a result, the district adopted the Student Ath-
lete Drug Policy that authorized the random urinalysis testing of student athletes. James Acton, a stu-
dent, was not allowed to play football after he and his parents refused to consent to the testing. Acton
claimed the school’s policy of random drug testing of high school athletes violated the reasonable search
and seizure clause of the Fourth Amendment.
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The Decision:

The reasonableness of a search is judged by “balancing the intrusion on the individual’s Fourth Amend-
ment interests against the promotion of legitimate governmental interests.” High school athletes who
are under state supervision during school hours are subject to greater control than adults in other set-
tings. Since the conditions of collection are similar to public restrooms and the results are viewed only
by limited authorities, the privacy interests compromised by collecting urinalysis samples are negligi-
ble. The governmental concern over the safety of minors under their supervision overrides the minimal
intrusion in student-athletes’ privacy.

California v. Greenwood
486 U.S. 35
Argued: January 11, 1988
Decided: May 16, 1988

The Facts of the Case:

Billy Greenwood was suspected of dealing drugs from his home. The police did not have enough evi-
dence to obtain a warrant to search his home. Instead, they searched the garbage bags Greenwood had
left by the curb for pickup. After searching Greenwood’s garbage, police uncovered evidence of drug
use, which was then used to obtain a warrant to search the house. The search of Greenwood’s house
yielded illegal substances. Greenwood was subsequently arrested on felony charges. Greenwood claimed
the warrantless search and seizure of his garbage violated the Fourth Amendment’s search and seizure
guarantee.

The Decision:

In a 6-to-2 decision, the Court held that garbage placed at the curbside is unprotected by the Fourth
Amendment. The Court contended that there was no reasonable expectation of privacy for trash on pub-
lic streets “readily accessible to animals, children, scavengers, snoops, and other members of the pub-
lic.” In addition, the Court noted that the police cannot be expected to ignore criminal activity that can
be observed by “any member of the public.”

40
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CHAPTER THREE
Freedom of Expression

Congress shall make no law. . . abridging the freedom of speech,
or of the press, or the right of the people peaceably to assem-
ble, and to petition the Government for a redress of griev-
ances.

—Amendment One, United States Constitution

The trial of Chris Kritical v. Principal Watchermouth raises
several important constitutional issues. Among other issues,
you are asked to decide whether or not Principal Watcher-
mouth violated Chris Kritical's right to freedom of speech as
protected by the First Amendment. These introductory mate-
rials will help you to frame, debate, and ultimately decide
this important and controversial question.

The Idea of Freedom of Expression

The Bill of Rights contains numerous protections for the
maintenance of a free society, but none more important than
the freedom of expression.! For the past two hundred years,
Americans have tried to balance the individual’s right to
freely express ideas with the community’s need for safety,
security, and stability. Where does one draw the line that sep-
arates protected speech from speech that “is sufficiently dan-
gerous to the public welfare to constitutionally justify its
limitation?”? Being a citizen in a democracy demands the
responsibility of deciding when, how, or if at all, the gov-
emnment should limit an individual’s right to freedom of
expression. This section provides you with a brief historical
account of freedom of expression that will help you better
understand the issues presented in Chris Kritical v. Principal
Watchermouth as well as inform your own judgment about
this fundamental right.

For much of the world’s history, various governments have
used their powers to suppress certain kinds of expression—
particularly when it was critical of the government or its poli-
cies. Because governments collect taxes and make certain
other demands on their subjects or citizens (e.g., military ser-
vice), it was, and in some countries still is, viewed as imper-
ative that popular opinion be supportive of the government
for its survival. Speech contrary to the government, then, was
suppressed by various means. Two common means for con-
trolling “dangerous speech” in England prior to the 19th cen-
tury, for example, were the doctrine of seditious libel and the
licensing and regulation of the press.?

Any publication that was critical of the King or his agents
was considered seditious libel. The King was thought to be
above criticism from his subjects. Truth was no defense for
those who dared to publish ideas antithetical to the King’s;
a guilty verdict hinged only upon whether or not a docu-
ment critical of the King was published.

Until 1694, the British also employed an elaborate system
of licensing of documents for publication, which aliowed
government officials the power of prior restraint.* Thus, if a
publication was overly critical of the government or its poli-
cies, the publisher would be denied a license and unable to
legally print.

In the American colonies, although licensing and prior
restraint were relatively rare, the threat of prosecution after
publication through the doctrine of seditious libel (i.e., writ-
ten language critical of the government or its leaders) was
not. The trial of publisher John Peter Zenger is one famous
example. In 1735 New York’s Royal Governor, William Cosby,
brought suit against Zenger for publishing articles critical of
his policies. Because the King and his Governor’s policies
were already deeply resented in New York, Zenger’s attor-
ney, Andrew Hamilton, urged the jury to recognize the truth
as a defense of his client. Hamilton asserted a right for the
press to publish articles that were in accord with popular
opinion. Although the Court rejected Hamilton’s arguments,
he did persuade the jury to acquit Zenger.

Sir William Blackstone in his Commentaries on the Laws of
England, captured the attitude of many people in the colonies
toward freedom of expression:

The liberty of the press is indeed essential to the nature of a
free state; but this consists in laying no previous restraints
upon publications, and not in freedom from censure for crint-
inal matter when published. Every freeman has an undoubt-
ed right to lay what sentiments he pleases before the public:
to forbid this is to destroy the freedom of the press; but if he
publishes what is improper, mischievous, ot illegal, he must
take the consequence of his own temerity.®

The freedom to speak critically of the government may
have been cherished in the abstract, but was not always well-
received in practice. Colonial legislatures routinely honored
free speech when it agreed with their political views, but dis-
honored free speech when it was contrary to their views.
From 1776-1789, no state removed the common law concept
of seditious libel or adopted truth as a defense from its pros-
ecution.® In addition, although most states in their new con-
stitutions protected freedom of the press, only Pennsylvania’s
state constitution protected freedom of speech. In all other
states before the ratification of the Bill of Rights, freedom of
speech was granted only to members of the state legislature.
Throughout the colonial period and until the ratification of
the Bill of Rights, many Americans continued to believe “the
security of the state against any libelous advocacy or attack
outweighed any social interest.”’
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The Alien and Sedition Acts of 1798 provided an oppor-
tunity to crystallize the theory of freedom of expression as
protected by the First Amendment.f The Alien Act empow-
ered the President to order all aliens that he deemed dan-
gerous to leave the country.” The Sedition Act prohibited
“publishing any false, scandalous and malicious writing or
writings against the government of the United States, or
either house of Congress. . . or the President. . . with intent
to defame. . . or to bring them. .. into contempt or disrepute
...." Ajury had the right to determine both law and fact
under the direction of the court and truth couid be used as
a defense during prosecution. Although the Acts were never
challenged in the Supreme Court, the sentiment that both
Acts were clear violations of the central meaning of the free-
dom of expression as embodied by the First Amendment
“carried the day in the Court of history.”" In a free society,
the government cannot use its powers to silence or chill the
speech of its critics.

The freedom to openly express ideas contrary to the gov-
ernment’s or other citizens is now considered one of the
most fundamental aspects of a free society." John Stuart Mill
recognized in his 1859 essay On Liberty, that the free exchange
of ideas results in a more enlightened public.” In addition,
freedom of expression has been recognized as an important
component of self-fulfillment by enhancing every individ-
ual’s opportunity to contribute to the social welfare.

It is not by accident that the Eastern European Commu-
nists suppressed not only political, but also artistic and reli-
gious forms of expression. Allowing these forms of expression
and the free and open exchange of ideas was viewed as a
threat to the survival of communist regimes. However, it
was precisely this kind of freedom that the people of East-
ern Europe demanded as they began overturning Commu-
nist rule in 1989. During this transition, freedom of expression
has been held up as one of the premier rights of a free peo-
ple.

Judicial Interpretation

The concept of freedom of expression in the United States
continues to evolve. The courts, and more specifically, the
Supreme Court, have helped to provide more meaning to
the kinds of expression that deserve protection through the
First Amendment as it is applied to specific cases and con-
troversies. A brief history of how the Supreme Court has
interpreted and applied the concept of freedom of expres-
sion should help you to more precisely frame and debate
the issues in the Kritical case and help you decide its con-
stitutional questions. '

A history of the Supreme Court’s interpretation of free-
dom of expression begins in the 20th century. The Court did
not hear any free speech or free press cases until Congress
passed the Espionage Act (1917) in response to World War
I. During times of war, the Act made certain kinds of speech,
especially speech that was critical of the United States or its
war efforts, criminal offenses. Schenck v. United States (1919)
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and Abranis v. United States (1919) were the first opportuni-
ties for the Court to apply the principles of free expression
to the Espionage Act of 1917."

While Court upheld the Espionage Act in both cases, it
also began to develop principles that would be used in sub-
sequent free expression cases. Justice Oliver Wendell Holmes,
Jr., writing for a unanimous Supreme Court in Schenck, assert-
ed:

We admit that in many places and ordinary times the defen-
dants. . .would have been within their constitutional rights.
But the character of every act depends upon the circum-
stances in which it is done. . . .The most stringent protec-
tion of free speech would not protect a man in falsely shouting
fire in a theater and causing a panic. . . .The question in
every case is whether the words used are used in such
circumstances and are of such a nature as to create a clear
and present danger that they will bring about the substan-
tive evils that Congress has a right to prevent. . . .If the act
(speaking or circulating a paper,) its tendency and the intent
with which it is done are the same, we perceive no ground
for saying that success alone warrants making the act a
crime. ... "

The right to free expression, according to the Holmes major-
ity in Schenck, was not absolute; depending on the time,
place, and manner of speech, governments could limit cer-
tain kinds of expression. The concept of free expression
required the Court to analyze the circumstances of a par-
ticular case and balance the individual’s right to free expres-
sion with the interests of the state in maintaining a stable
and well-ordered society. Speech that created a “clear and
present danger” (e.g., shouting “fire” in a crowded theater)
could be limited.

Justice Holmes disagreed with the majority, however, in
the Abrams case less than a year later. Although the Court
again upheld convictions under the Espionage Act, Justice
Holmes dissented on the grounds that the government could
not constitutionally limit speech solely on the grounds that
it had a tendency or the possibility of producing bad results.
Rather, the government could only constitutionally justify
limiting speech when there was an immediate and direct
connection between the speech and illegal behavior."

Other judges on the Supreme Court, never in the major-
ity, have interpreted the First Amendment in absolutist terms
that do not require the Court to balance the interests of the
state with the interests of the individual. Justice Hugo Black,
for example, declared in a dissent in Konigsberg v. State Bar
of California (1961):

I believe that the First Amendment’s uinequivocal command
that there shall be no abridgement of the rights of free speech
and assembly shows that the men who drafted our Bill of
Rights did all the “balancing” that was to be done in this
field. . . .1 fear that the creation of "tests” by which speech
is left unprotected under certain circumstances is a stand-
ing invitation to abridge it."

!
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Not until Gitlow v. New York (1925) did the Court say that
rights to freedom of expression in the First Amendment could
be applied to individuals in their relationships with state
governments.” Gitlow, a socialist who distributed literature
advocating the establishment of socialism, was convicted
under a New York criminal anarchy law which made it urlaw-
ful to advocate the overthrow of the government by force.
Among other things, Gitlow argued that his pamphlet had
not produced any action; there had not been any actual move-
ment toward overthrowing the government. The Supreme
Court had to decide: (1) if the protections for speech and press
included in the First Amendment applied to the states; and,
if they did, (2) did the New York law unconstitutionally inter-
fere with Gitlow’s First Amendment rights to free speech and
press. The Court reasoned that the “liberty” protected by the
due process clause of the Fourteenth Amendment embraced
the concept of freedom of expression contained in the First
Amendment in answering “yes” to question one." In answer-
ing the second question, the Court employed the “danger-
ous tendency” test. In upholding the New York law, the Court
declared that states did not need to show a “clear and pre-
sent danger” to restrict speech; rather, the legislature may
decide an entire class of speech is so dangerous that it should
be prohibited.”

Brandenburg v. Ohio (1969) ushered in the “modern stan-
dard” for freedom of expression cases.” Brandenburg deliv-
ered a speech at a Ku Klux Klan meeting and was subsequentiy
arrested under an Ohio law that made it "'egal to advocate
“crime sabotage, violence, or unlawful methods of terrorism
as a means of accomplishing industrial or political reform.”
Did the Ohio law restricting speech that advocates various
kinds of illegal activities violate Brandenburg'’s rights? The
Court employed a two prong test that both state and feder-
al statutes must meet to proscribe speech. Speech advocat-
ing the use of force or criminal activity could only be prohibited
when the advocacy is (1) “directed to inciting or producing
imminent lawless action” and (2) “likely to produce such
action.” The new test incorporates both the “clear and pre-
sent danger” doctrine with the requirement that speech must
be intended to produce an unlawful response.

Both on the state and federal levels, the Supreme Court
has ruled against (1) prior restraints on speech;” (2) charges
of seditious libel by government officials;? (3) acts of gov-
ernment designed to restrict unpopular ideas;® and (4) pro-
viding protection for obscene or lewd speech. The debate
on the limits of free speech continues today, whether it be
embodied in obscene or inflammatory music lyrics or in burn-
ing the American flag. What about freedom of expression in
school settings?

Free Expression in the Public Schools

Because of the important function of education in a demo-
cratic society, the Supreme Court has historically treated free-
dom of expression in school settings with special consideration.
Protection for students’ rights to free expression need to be
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balanced with the state’s interest in creating and maintain-
ing a safe and healthy learning environment. In 1940, the
Court was asked to decide whether a school board could
force a student (in this case a member of a minority religious
denomination, Jehovah’s Witness) to salute the American
flag. The student and his family claimed that their religious
doctrine forbade them to “worship graven images.” They
believed that saluting the American flag was equivalent to
worshipping a graven image. So they refused to do so.
Justice Felix Frankfurter, writing in Minersville School Dis-
trict v. Gobitis (1940), argued that the case involved educa-
tional and not constitutional questions.? Therefore, if the
Court were to intervene, it “would in effect make us the school
board for the country. That authority has not been given to
this Court, nor should we assume it.”* After the Court’s deci-
sion, which in essence ruled that students had no constitu-
tional right to refuse to salute the American flag in school,
acts of violence were carried out against hundreds of Jeho-
van’s Witnesses whose patriotism seemed to be in question.
However, only three years later, the Court overturned the
Gobitis decision. In the case of West Virginia State Board of Edu-
cation v. Barnette (1943), the Court reversed itself by declar-
ing that students of the Jehovah Witness religion cannot be
forced to salute the American flag.” Justice Robert Jackson
argued that because schools “are educating the young for cit-
izenship, they must be especially careful about upholding
fundamental freedoms,” such as the free exercise of religion
and othar forms of free expression of ideas and beliefs.
Twenty-five years later, the landmark case of Tinker v. Des
Moines School District (1969), created the standard by which
“personal student expression” in school settings would be
judged.® Students in the Des Moines (Iowa) public schools
were suspended for wearing black arm bands to protest the
Vietnam War; this was declared a violation of school policy.
The Court held that school administrators could only censor
student speech that is “materially and substantially disrup-
tive” or speech that invades the right of other students.” The
Court, in a 7-to-2 decision, declared that students have the
right to engage in peaceful nondisruptive protest, recogniz-
ing that the First Amendment guarantee of freedom of speech
protects symbolic as well as oral speech. In addition, the Court
acknowledged that students “do not shed their constitutional
rights of freedom of speech or expression at the schoolhouse
gate.”®
During the 1980s two important decisions were made by
the Supreme Court involving expression in the public schools.
In the first, Bethel School District No. 403 v. Fraser (1986), the
Court upheld the suspension of a high school student who,
while delivering a speech on behalf of a student government
candidate at a school assembly, made sexually suggestive
statements:

I know a man who is firm. He's firm in his pants; he’s firm
in his shirt; his character is firm but most of all, his belief in
you, the students of Bethel High, is firm. Jack Madison is a
tnan who takes his point and pounds it in, If necessary, he'll

43




36

take an issue and nail it to the wall. He doesn’t attack thirgs
in spurts. He drives hard, pushing and pushing until final-
ly he succeeds. Jack is a man who will go to the very end,
even the climax, for each and everyone of you. So vote for
Jack for vice president. He'll never come between you and
the best our high school can be.”

In Bethel the Court held that school officials have the author-
ity to determine what kind of speech “invades the rights of
others” or interferes with the educational process.” Unlike
Tinker, the Court decided that the Fraser’s speech was not
“political” in nature and therefore was not protected to the
same level by the First Amendment.

Another important freedom of expression case during
the 1980s involved a high school journalism class that pro-
duced a newspaper entitled Spectrum. In Hazelwood School
District v. Kuhlmeier (1988), the Court held that public school
authorities may censor student speech that takes place in
school-sponsored forums.® In this case, the principal had
practiced prior restraint by not allowing articles about teen
pregnancy and the effect of divorce on students to be print-
ed in Spectrum, a school publication. As long as school offi-
cials’ reasons for their restrictions on student speech are
related to “legitimate pedagogical concerns,” the Supreme
Court reasoned, school officials are given wide latitude to
restrict student speech that is directly under their auspices.

The limits to student expression in schools depends on
your interpretation of the guidelines and standards devel-
oped by the Court. Some educators and parents have applaud-
ed the Hazelwood decision as a step toward regaining control
of the schools from undisciplined students. But at the same
time, there are groups working to overturn Hazelwood. Jus-
tice William Brennan, writing the dissent in Hazelwoeod, inter-
preted the “Tinker standard” by asking the question, did the
students’ speech “materially disrupt classwork or involve
substantial disorder or invasion of the rights of others?” Jus-
tice Brennan further stated that giving school authorities
the right to censor student expression, on the grounds that
the expression might violate the “Tinker standard,” is to cre-
ate an unacceptable “vaporous” standard. This standard
would allow school authorities to act as “thought police.”
The end result might be that the only speech protected would
be speech that is “state-approved.”

At the heart of every constitutional issue is the inevitable
paradox, inherent in a democracy, between the protection
of individual rights and the need for an ordered society.
Freedom of speech is at the center of what it means to live
in a democracy. The task of all citizens is to understand both
the latitude and the limits of free expression and develop
an appreciation as to why the limits are appropriate.
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The Scripted Trial Case: Chris Kritical v. Principal Watchermouth
Background Information: Chris Kritical v. Principal Watchermouth

Chris Kritical, a senior at Gitlow High School, gave a speech (see Appendix B) at a voluntary school
assembly nominating his friend for student-body vice president. Students who chose not to attend the
assembly were permitted to go to study hall. The speech included several derogatory remarks about Git-
low High School and Principal Watchermouth. Some students in attendance at the assembly cheered in
support, some laughed, and others appeared bewildered and embarrassed. The morning after the assem-
bly, Chris was called into Principal Watchermouth’s office and suspended from school for three days.
Chris brought suit against the school claiming First Amendment protection for his nominating speech.

Principal Watchermouth believed Chris’s speech to be in violation of Gitlow High School’s Disrup-
tive Conduct Rule {see Appendix A) and suspended him/her for three days. Chris’s speech, according
to Dr. Watchermouth, materially and substantially interfered with the educational process. Although Dr.
Watchermouth believes that students possess constitutional rights at school, these rights are limited, espe-
cially when their exercise interferes with the school’s important function—education.

Chris, however, contends that schools should be the “marketplace of ideas” and students should be
given wide latitude to express their opinions. After all, isn’t that what schools are for— to expose stu-
dents to a wide range of views to help them to formulate their own? Shouldn’t students be given the
same opportunity to improve their school by voicing criticisms of the administration and other students
running for elected office as citizens enjoy in attempting to improve their society and government?

The constitutional question you must decide is: Did Dr. Watchermouth violate Chris’s right to free-
dom of expression as protected by the First Amendment to the Constitution? In deciding this case, you
should invoke the “Tinker standard.” Did Chris’s speech cause a disruption that interferes with the nor-
mal school day or violate the rights of other students? It is certainly possible to formulate excellent argu-
ments on both sides of this question.

Participants: Chtis Kritical v. Principal Watchermouth

Judge: O.L. Holmes, Jr.

Bailiff: Pat L. Order

Defendant: Principal Watchermouth, Gitlow High School
Plaintiff: Chris Kcritical, senior, Gitlow High School
Defense Counsel #1; Sam P. Chase

Defense Counsel #2: Francis Frankfurter

Plaintiff Counsel #1: Kim Kennedy

Plaintiff Counsel #2: Morgan Marshall

Witness for the Plaintiff : Kelly Friend, junior, Gitlow High School

Witness for the Defense: Lynn Goodey, sophomore, Gitlow High School
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The Trial Script: Chris Kritical v. Principal Watchermouth

All rise. The Superior Court for the state of (name of state), is now in session. The Hon-
orable O.L. Holmes, Jr. presiding.

(ENTER THE ROOM AND TAKE YOUR SEAT) Please be seated. This is the case of Chris
Kritical versus Principal Watchermouth, which involves the charge that the defendant,
Principal Watchermouth, denied the plaintiff, Chris Kritical, his/her First Amendment
right to freedom of speech. Court is now in session. (STRIKE THE GAVEL) Is the plain-
tiff ready?

(STAND) Yes, your Honor. (SIT DOWN)

Is the defense ready?

(STAND) Yes, your Honor. (SIT DOWN)

(LOOK AT THE PLAINTIFF) Counselor, you may proceed with your opening argument.

(STAND UP, AND LOOK AT THE JURY) Your Honor, the plaintiff intends to show the
following facts in this case. First of all, on the morning of February 16, 1998, Chris Krit-
ical gave a nominating speech at a school-wide ‘.ssembly in support of Richard Rights,
a student running for vice-president of the Gitlow High School student body. Secondly,
after his/her speech was finished, the assembly continued and students returned to their
normal school day without disruption. Thirdly, that the next day, February 17th, Princi-
pal Watchermouth suspended Chris Kritical for three days citing the school’s Disrup-
tive Conduct Rule and removed his/her name from a list of potential graduation speakers.
And finally, the plaintiff will show that Principal Watchermouth by suspending him /her
violated Chris Kritical’s First Amendment free speech right because the Disruptive Con-
duct Rule is vague and should not apply to Chris’s speech. Principals should not be
allowed to punish students whose speech they merely disagree with. In 1969, Justice
Brennan expressed the concern that the “Tinker standard” would allow school officials
to act as “thought police” resulting in the protection of only state approved speech. (SIT
DOWN)

Thank you, counselor. The Court will now hear the defense’s opening statement.

(STAND) Your Honor, the defense will show that Chris Kritical deliberately made deroga-
tory messages during his/her nomination speech and that in doing so offended mem-
bers of the student body, some teachers, and parents. Secondly, Mr./Ms. Kritical’s speech
caused a disturbance that violated Gitlow High School’s Disruptive Conduct Rule. And
finally, Principal Watchermouth was justified in suspending Chris Kritical and in doing
so, did not violate his/her First Amendment right of free speech. Based on the “Tinker
standard” established in 1969, speech which substantially interferes with a school’s edu-
cational mission can be punished. According to Bethel School District v. Fraser decided in
1986, Chris’s speech fits this category. (SIT DOWN)

Thank you. Will the plaintiff call its first witness?

(STAND) The plaintiff calls Chris Kitical. (SIT DOWN)

(MOVE TO THE WITNESS STAND AND REMAIN STANDING)

(APPROACH THE WITNESS STAND) Raise your right hand, please. Do you swear or

affirm that the testimony you are about to give is the truth, the whole truth, and noth-
ing but the truth?
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I do. (SIT DOWN)

(RETURN TO YOUR CHAIR)

{STAND AND APPROACH THE WITNESS) State your name for the Court please.
Chris Kritical.

Where do you go to school, Mr./Ms. Kritical?

I am a senior at Gitlow High School.

Chris isn't it true that you are an honor student and a champion debater?

{STAND) Objection, your Honor, the counsel is leading the witness and this line of ques-
tioning is irrelevant to the case. (SIT DOWN)

Objection sustained.

Your Honor, let me rephrase the question. How would you describe yourself as a stu-
dent?

I'm a good student; I'm on the debate squad and I plan to go to college.

Did you attend the nominating assembly at your school on February 16, 1998?
Yes, I attended the assembly.

Did you give a nominating speech at the assembly?

Yes, my best friend asked me to give a nomination speech for him because he was run-
ning for student council vice-president.

Your Honor, I ask that this speech be marked for identification as “plaintiff’s exhibit A”
(GIVE COPY TO THE BAILIFF FOR MARKING)

(MARK THE SPEECH WITH AN “A” AND HAND EXHIBIT TO P _AINTIFF) (See
Appendix A.)

(GIVE THE COPY TO THE WITNESS) Mr./Ms. Kritical, do you recognize this docu-
ment which is marked “plaintiff’s exhibit A?”

Yes, this is a copy of the speech I gave at the nomination assembly.

(LOOK AT JUDGE) Your Honor: I offer this speech for admission into evidence as “plain-
tiff’s exhibit A,” and ask the court to so admit it.

You may proceed.

Chris, will you please read the speech.
(READ THE SPEECH)

Mr./Ms. Kritical, did your speech contain any profanity?
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No, it did not.
(LOUDLY) Oh, that's a lot of bull.

(STRIKE THE GAVEL) One more outburst like that, counselor and I will find you in con-
tempt.

What was the message of your speech?

Well, I said that Richard was the best candidate for the office, and that his opponent was
not trustworthy because she sided with Principal Watchermouth’s policy of censoring
student speech whenever possible.

Why did you give your speech?

I read the speech because I felt the truth should be known. I don’t think I should get into
trouble because I told the truth. I have a right to free speech, don’t I?

What happened after you gave the speech?

Everyone clapped and cheered and then more speeches were given until we were final-
ly dismissed back to our classes.

Was there any kind of disturbance after you read your speech?

None that I saw. In fact, some people told me it was a great speech.

What happened next?

Well. . . the next day Principal Watchermouth called me down to his/her office.
Why did Principal Waichermouth call you down to the office?

1 guess he/she called me down to his/her office because some people complained about
the speech and that I had broken some kind of Disruptive Conduct Rule.

Chris, do you understand the Disruptive Conduct Rule?

Not really. It doesn’t specifically say what words students can’t say and it doesn’t tell
you what the punishment will be if a student breaks the rule.

Did Principal Watchermouth say why he/she suspended you?

He/She said I couldn’t say the kind of things I said and get away with it. But I thought
this was a free country and that the First Amendment says I can criticize anyone I want.
Isn’t that how students can make their school a better place?

What happened next?

Principal Watchermouth told me 1 was suspended from school for three days and that
my name was going to be removed from a list of potential graduation speakers.

Mr./Ms. Kritical, do you believe Principal Watchermouth violated your First Amend-
ment right to free speech?

o
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(STAND) Objection, your Honor, counsel is asking the witness for a legal opinion when
there has been no evidence admitted to establish the witness as a constitutional law
expert. (SIT DOWN)

Sustained. Please rephrase your question.

Thank you Mr./Ms. Kritical, I have no further questions, your Honor. (LOOK AT THE
DEFENSE) Your witness. (SIT DOWN)

(STAND AND APPROACH THE WITNESS) Mr./Ms. Kritical, didn’t Principal Watcher-
mouth tell you that not only did some of the teachers, parents, and students complain
about your speech, that in fact your speech was full of lies and offensive to some of the
students in the audience?

Uh-hubh, yes.

Didn’t you admit to Principal Watchermouth that you deliberately and explicitly made
derogatory statements about Principal Watchermouth and Richard Right’s opponent?

Yes, I might have implied derogatory messages, but they were based on truth.

And isn't it true that after Principal Watchermouth told you that you had offended teach-
ers, students, and parents and you admitted to him /her that you implied derogatory
messages that he/she suspended you for violating the Disruptive Conduct Rule?

I guess so.

I have no further questions, your Honor. (SIT DOWN)

(LOOK AT THE WITNESS) You may step down. (LOOK AT THE PLAINTIFF) Coun-
selor, you may call your next witness.

(STAND) The plaintiff calls Kelly Friend. (SIT DOWN)

(MOVE TO WITNESS STAND AND REMAIN STANDING)

(APPROACH THE WITNESS STAND) Raise your right hand. Do you swear or affirm
that the testimony you are about to give is the truth, the whole truth, and nothing but
the truth?

I do. (SIT DOWN)

(RETURN TO YOUR CHAIR)

You may proceed, counselor.

(STAND AND APPROACH THE WITNESS) State your name, please.

Kelly Friend.

Where do you go to school?

I am a junior at Gitlow High School.

In your own words, would you describe what type of student you are?
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Well. .. Iget mostly “A’s” and “B’s” in school.

And have you ever been suspended from school?

No, never. [ am a model student.

(STAND) Objection, your Honor, the witness is expressing an opinion (SIT DOWN)
Sustained.

Did you attend the nomination assembly on February 16, 19987

Yes, it was a great assembly; besides, I got to see all of my friends.

Did you notice any kind éf disturbance after Chris’s speech was given?

No, everyone thought it was great. Chris is really good with words.

So, Chris’s speech really wasn't offensive, was it?

(STAND) Objection, your Honor, the counsel is leading the witness. (SIT DOWN)
Sustained.

Did anyone say the speech was offensive?

Well, my friend Julie told me that all of her friends thought the speech was great. I don’t
think anyone was offended.

(STAND) Objection, your Honor, the witness’s answer is based on hearsay and I ask that
the statement be stricken from the record. (SIT DOWN)

Sustained, rephrase your question.

Your Honor, I have no further questions. (LOOK AT THE DEFENSE) your witness. (SIT
DOWN)

(STAND AND APPROACH THE WITNESS) Mr./Ms. Friend, isn’t it true that last year
you got an “F” in U.S. History?

I'm not sure, but maybe I did.

And Mr./Ms. Friend, isn't it true that last semester you were on in-school suspension
for two days?

Uh-huh . .. But, I have never been suspended from . ..

Just answer the question yes or no.

Yes.

And isn’t it true that you helped Chris write his/her speech?

(STAND) Gbjection, your Honor, counsel is asking the witness about matters that did
not come up in direct examination. (SIT DOWN)
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Sustained, please ask a different question.
No further questions, your Honor. SIT DOWN)

(LOOK AT WITNESS) You may step down. (LOOK AT PLAINTIFF) Counselor, call your
next witness. .

(STAND) Your Honor, the plaintiff rests. (SIT DOWN)

(LOOK AT THE DEFENSE) Counselor, you may call your first witness.
(STAND) The defense calls Principal Watchermouth to the stand. (SIT DOWN)
(APPROACH THE WITNESS STAND)

(APPROACH THE WITNESS) Raise your right hand. Do you swear or affirm that the
testimony you are about to give is the truth, the whole truth, and nothing but the truth.

Ido. (SIT DOWN)

(TAKE YOUR SEAT)

(LOOK AT DEFENSE) You may proceed, counselor.

(STAND AND APPROACH THE WITNESS) State your name for the Court, please.
Dr. Watchermouth.

And Dr. Watchermouth, where do you work?

I am the principal at Gitlow High School.

Principal Watchermouth, did you attend the nominating assembly on February 16, 1998?
Yes, I did.

Did you hear the speech that Chris Kritical gave at the assembly?

Yes, I most certainly did.

What happened during the assembly?

Churis’ speech contained derogatory statements about Richard Rights’ opponent and
school policy.

Objection your Honor, the witness is stating an opinion.

Sustained. (TO THE WITNESS) Please refrain from opinionated responses. Counselor,
please continue. _

Didn’t teachers come up to you after the assembly and complain about Mr./Ms. Kriti-
cal’s speech?

(STAND) Objection, your Honor, counselor is leading the witness. (SIT DOWN)
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Sustained. Please rephrase your question.

What happened immediately after the assembly?

Some of the teachers and students complained that Chris’s speech was offensive and
that it enticed some of the students to make derogatory gestures, during and after the
assembly. In other words, his speech caused a disruption.

Does your school have a policy that deals with this kind of conduct?

Yes, Gitlow High has a policy called the Disruptive Conduct Rule that has been approved
by the school board.

What happened next?

Classes resumed. And the next day I called Chris down to my office.

"What happened then?

I told Chris that there had been complaints about his/her speech and that it had dis-
rupted part of the school day. I then showed Chris the Disruptive Conduct Rule.

Your Honor, I ask that this copy of Gitlow High School’s Disruptive Conduct Rule be
marked for identification as “defense’s exhibit A” (GIVE COPY TO BAILIFF FOR MARK-
ING) (See Appendix B.)

(MARK THE COPY WITH AN “A” AND HAND EXHIBIT BACK TO THE DEFENSE)

(GIVE THE COPY TO THE WITNESS.) Principal Watchermouth, do you recognize this
document which is marked “defense’s exhibit A?”

Yes, this is a copy of the school’s Disruptive Conduct Rule.

Your Honor, I offer this copy of the Disruptive Conduct Rule for admission into evidence
as “defense’s exhibit A,” and ask the Court to so admit it.

‘You may proceed.

Principal Watchermouth, will you please read the rule?

(READ THE DISRUPTIVE CONDUCT RULE)

Principal Watchermouth, what kind of disruptions did the speech cause in school?
(STAND) Objection, your Honor, counsel is leading the witness. (SIT DOWN)

Your Honor, Principal Watchermouth has already testified that disruptions did occur. I
am merely trying to identify them.

Overruled. (TO THE WITNESS) You may answer the questions.

Well. .. during the assembly, some students shouted and cheered. Some other students
stood up and made what appeared to be derogatory statements and gestures. After the
assembly there was a lot of loud talk in the hallways that caused students to be late to
their next class,
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Defense #1:

Principal:

Defense #1:

Principal:
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How long have you been a principal?
This is my 10th year as a principal.
Principal Watchermouth, do you deal with behavior as a part of your job?

Very much so. At Gitlow High we believe that discipline and moral development are as
important as academic scholarship.

During the ten years you have been principal have you ever had to apply the Disrup-
tive Conduct Rule?

Oh yes, many times.

So, in your expert opinion, didn’t Chris Kritical violate this rule, and therefore, deserve
to be suspended?

(STAND) Objection, your Honor, the counsel is asking the witness to give an opinion.
(SIT DOWN)

Your Honor, I have established that Principal Watchermouth is an expert concerning this
particular rule and therefore should be allowed to answer the question.

The objection is overruled. (TO THE WITNESS) You may answer the question.
Yes, I believe Chris Kritical’s conduct did violate the Disruptive Conduct Rule.

Principal Watchermouth, did you violate Chris Kritical’s First Amendment right of free
speech?

No, absolutely not. We all know that some speech is just not acceptable, especially in
school settings.

No more questions, your Honor. (LOOK AT THE PLAINTIFF) Your witness, counselor.
(SIT DOWN)

(STAND AND APPROACH THE WITNESS) Principal Watchermouth, you testified that
during the assembly some students shouted and cheered and that some students made
derogatory gestures, correct?

Yes, I did.

To the best of your knowledge, were there any disturbances that interfered with the rest
of the school day?

(STAND) Objection, your Honor, the witness has no way of knowing everything that
happened during the school day. (SIT DOWN)

(LOOK AT THE JUDGE) Your Honor, Principal Watchermouth is in charge of Gitlow
High School. He/She ought to know if there were any disturbances that interfered with
the rest of the school day.

Overruled. (LOOK AT THE WITNESS) You may answer the question.
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As I stated earlier, some of the teachers and students were quite upset and others were
late for class.

Principal Watchermouth, does the Disruptive Conduct Rule inform students of what
they actually can or cannot say?

Not exactly, but how can a rule list all the words that can or can not be said?

Principal Watchermouth, does the Disruptive Conduct Rule explain the consequences
for violating the rule?

No, it does not, because each cese is different.

Isn't it true that you denied Chris Kritical his/her First Amendment right of free speech
by suspending him/her because the Disruptive Conduct Rule is vague and the conse-
quences for breaking the rule are not spelled out?

Absolutely not!

No further questions, your Honor. (SIT DOWN)

(LOOK AT THE WITNESS) You may step down. (LOOK AT THE DEFENSE) Call your
next witness, counselor.

(STAND) Your Hor_lor, the defense calls Lynn Goodey. (SIT DOWN)

(MOVE TO WITNESS STAND AND REMAIN STANDING)

(APPROACH THE WITNESS STAND) Raise your right hand. Do you swear or affirm
that the testimony you are about to give is the truth, the whole truth, and nothing but
the truth? :

I do. (SIT DOWN)

(RETURN TO YOUR CHAIR)

(STAND AND APPROACH THE WITNESS) State your name for the Court.

My name is Lynn Goodey.

Mr./Ms. Goodey where do you go to school?

I am a sophomore at Gitlow High School.

Lynn, did you attend the nomination assembly at your school on February 16, 1998?
Yes, I did. I was never so disgusted in my life.

What do you mean, Mr./Ms. Goodey?

I mean one of the speeches was really bad. The speech was full of rude stuff and ugly
statements about the other student running for office and about how Principal Watcher-

mouth runs the school. I got really angry! Chris shouldn’t be allowed to tell those lies.

Who gave this speech?
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Lynn:
Defense #2:
Lynn:

Plaintiff #2:

Judge:
Defense #2;

Lynn:

Defense #2:

Lynn:

Defense #2:

Lynn:

Defense #2:
Lynn:
Plaintiff #2:
Judge:

Defense #2:
Plaintiff #2:

Lynn:
Plaintiff #2:

Lynn:
Plaintiff #2:

Lynn:
Plaintiff #2:

Lynn:

(POINT AT CHRIS KRITICAL) He/She did.
Did the speech offend anyone else?
1 heard one girl say she was offended and was going to tell her parents.

(STAND) Objection, your Honor, the witness’s answer is based on hearsay and I ask that
the statement be stricken from the record. (SIT DOWN)

Sustained. (LOOK AT THE JURY) Please disregard the witness’s last statement.
Did you see any disturbances at the assembly?

Yes, I did. A lot of students were yelling and cheering. And a few of them made rude
gestures.

Are you familiar with the Disruptive Conduct Rule?

Yes, I am. The rule helps keep the troublemakers out of school. We are supposed to be
learning in school, not trying to offend people like (LOOK AT CHRIS) Chris did.

Do you know Principal Watchermouth?

Yes, I do. Principal Watchermouth is a very fair and honest person. He/She tries real
hard to help students o1t who have problems. And he/she tries to get rid of trouble-
makers so that the rest of us can enjoy school.

Do you know anybody that Principal Watchermouth unfairly suspended?

No, I don't; in fact, (LOOK AT CHRIS) I'm glad he/she suspended Churis Kritical.
(STAND) Objection, your Honor, the witness is expressing an opinion. (SIT DOWN)

Sustained, please refrain from opinionated responses.

I have no further questions, your Honor. (LOOK AT THE PLAINTIFF) your witness,
counselor. (SIT DOWN)

(STAND AND APPROACH THE WITNESS) Mr. /lvis. Goodey, you testified that you
heard Chris’s speech, did you not?

Yes. I heard the so-called speech.
Did you hear any four-letter curse words?

No, but he/she did say . ..
Just answer the question.

(LOOK ANGRY) No.
Did you see any disturbances after the assembly during the rest of the day?

I didn’t see any disturbances; but students were talking about the speech and some of
them were late for class.
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So, isn't it true that Chris’s speech did not contain any profanity whatsoever and did not
really cause a disturbance?

Yes, but it really offended me.

And isn‘t it true then that Principal Watchermouth suspended Chris without a good rea-
son?

That's not true!
No further questions, your Honor. (SIT DOWN)

(LOOK AT WITNESS) You may step down. (LOOK AT THE DEFENSE) Call your next
witness, counselor.

(STAND) Your Honor, the defense rests. (SIT DOWN)

(LOOK AT THE PLAINTIFF) Does the plaintiff wish to make a closing argument?
(STAND) We do, your Honor.

{LOOK AT PLAINTIFF) You may proceed.

(WALK AROUND THE TABLE AND APPROACH THE JURY BOX) Ladies and gentle-
men of the jury, this case is very simple. First of all, the plairtiff has proven by a pre-
ponderance of the evidence that the defendant, Principal Watchermouth, violated Chris
Kritical’s First Amendment right of free speech. According to the 1969 U.S. Supreme
Court case of Tinker v. Des Moines School Districi, students do not shed their rights when
they enter the school house gate. Through the testimony of Kelly Friend, you heard that
Chris is a good student and that his speech was nothing more than clever. Through the
testimony of Chris Kritical you heard that the speech did not cause any type of distur-
bance and was not supposed to be offensive but merely tell the truth, and therefore, it
did not violate the Disruptive Conduct Rule. The plaintiff has shown that the Disrup-
tive Conduct Rule is vague and doesn’t specify punishment standards. The rule should
not be used to judge anyone. Ladies and gentlemen, you have no choice but to find the
defendant (POINT TO PRINCIPAL WATCHERMOUTH) guilty of violating Chris Krit-
ical’s First Amendment right of free speech. Thank you. (SIT DOWN)

(LOOK AT THE DEFENSE) The Court will now hear the defense’s closing argument.

(STAND, WALK AROUND THE TABLE, AND APPROACH THE JURY) Ladies and gen-
tlemen of the jury, I want to thank you for all being patient through this trial. I agree with
the plaintiff on one point: This case is very simple. The plaintiff has simply not proven
that my client has violated Chris Kritical’s First Amendment right of free speech. Through
the testimony of Principal Watchermouth you have heard that Chris deliberately made
derogatory messages in his speech. In doing so, Chris offended students, teachers and
parents, and caused a disturbance. Therefore, Chris Kritical knowingly violated the Dis-
ruptive Conduct Rule for which he/she was suspended. Principal Watchermouth is not
guilty; he/she did not violate the plaintiffs Pirst Amendment right of free speech. Accord-
ing to the Tinker case, speech that materially or substantially interferes with the school
day may be punished. Some speech, like that of Chris Kritical, is not acceptable and
should not be allowed in school, Ladies and gentlemen, the defense asks you to retun
a verdict of not guilty. Thank you very much. (SIT DOWN)
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Judge:
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Jury:
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Bailiff:
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Head Juror:
Judge:
Head Juror:

Judge:

om of Expression

(LOOK AT THE JURY) You have heard the evidence. It is now your job to decide whether
the defendant, Principal Watchermouth, is guilty of violating plaintiff Chris Kritical’s
First Amendment right of free speech. You must determine whether or not the Disrup-
tive Conduct Rule was violated. Please go with the Bailiff to the jury room and. make
your decision. When you have decided a unanimous verdict, you will return to the court-
room and inform the Court.

(STAND) All rise.

(FOLLOW THE BAILIFF TO THE JURY ROOM)

(AFTER THE JURY HAS LEFT) Please be seated.

AFTER THE JURY IS READY TO DELIVER ITS VERDICT
(STAND) All rise.
Please be seated. (LOOK AT JURY) Have you reached a verdict?
(STAND) Yes, your Honor.
What is that verdict?
Your Honor, we find the defendant GUILTY/NOT GUILTY. (SIT DOWN)

The defendant, Principal Watchermouth, has been found GUILTY/NOT GUILTY; the
Superior Court for the State of (name of state) is adjourned. (STRIKE THE GAVEL)

Instructions for the Jury: Chris Kritical v. Principal Watchermouth

In this case, you have to decide whether or not Principal Watchermouth violated Chris Kritical's First
Amendment right of free speech. Remember to consider the "Tinker standard” established in the land-
mark case of Tinker v. Des Moines Independent School District (1969). The standard requires that a public
school may only censor student speech that “materially disrupts classwork or involves substantial dis-
order or invasion of the rights of others. . . .” To meet this standard, a school must show that the reason
for the censorship of student expression was based on more than “a mere desire to avoid the discomfort
and unpleasantness that always accompany an unpopular viewpoint.” The following questions will help

you to decide th

€ case.

1. Did Chris’s speech cause a disturbance?

__yes__no

2. Does Chris’s speech invade the rights of others?

__Yyes__no

3. Did Chuis “riolate Gitlow High School’s “Disruptive Conduct Rule?”

yes__no

4. Is Gitlow High School’s “Disruptive Conduct Rule” overly broad and vague, thus enabling the admin-
istration to unconstitutionally limit the speech of students?

—Yyes__no
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Appendix A: Plaintiff’s Exhibit A

Richard Rights will get the job done, before the school does a job on you. He thinks the censorship pol-
icy at this so-called school stinks. The administration here wants us all to believe this is such a great place
to learn, but they won't let us write about teen pregnancy in the school newspaper or hold any kind of
protest demonstrations. This place is a dictatorship, and Principal Watchermouth is the head dictator.
Watchermouth should be fired! Richard Rights hates dictators as any good person does. Unlike his spine-
less opponent, who agrees with anything Principal Watchermouth says, Richard does not believe that
principals have the right to act like a dictator and censor student speech anytime they feel like it. If the
other candidate and Principal Watchermouth want to live under a dictatorship, then let them move to
Cuba. I don’t trust these lame-brained jerks! But you can surely trust Richard, so vote for Richard for stu-
dent body vice-president and give them the shaft.

Appendix B: Defense’s Exhibit A

DISRUPTIVE CONDUCT RULE: Conduct which materially and substantially interferes with the edu-
cational process is prohibited, including the use of obscene, profane language or gestures.

A
G




CHAPTER THREE: Freedom of Expression 51

Relevant U.S. Supreme Court Decisions
Key Holdings from Supreme Court Decisions

The case of Chris Kritical v. Principal Watchermouth is not exclusively based upon one U.S. Supreme
Court case; rather, the case involves or could involve holdings from several decisions. Tinker v. Des Moines
Independent School District (1969) established that although the school environment limited students con-
stitutional rights, students do possess constitutional rights in the school environment. Further, Tinker
established the standard by which student expression should be judged (i.e., did the speech cause a dis-
ruption that interfered with the school day or interfere with the rights of other students)?

In Bethel School District No. 403 v. Fraser (1986), the Court distinguished between the political speech
that was protected in Tinker and the “lewd and obscene” speech that was a part of Matthew Fraser’s nom-
inating speech at a school assembly. The Court ruled that Fraser’s speech ran counter to the “fundamental
values of public school education” and that nothing in the First Amendment prohibited schools from
prohibiting lewd and vulgar speech.

In Hazelwood School District v. Kuhlmeier (1988), the Court differentiated between personal student
expression and student expression that was under the auspices of the school. This distinction gave school
authorities greater latitude in controlling student speech that was attached to the school as long as the
restrictions are “reasonably related to legitimate pedagogical concerns.”

The abstracts of these cases, taken directly from the U.S. Supreme Court’s decisions, are presented
below. Which parts of these decisions best apply to the Kritical case? What things about the Kritical case
distinguished it from the other cases? How do you think the Supreme Court would have ruled in Kriti-

cal?
Tinker et al. v. Des Moines Independent Community School District et al.
393 U.S. 503
Argued: November 12, 1968
Decided: February 24, 1969
The Facts of the Case:

Petitioners, three public school pupils in Des Moines, Iowa, were suspended from school for wearing
black arm bands to protest the government’s policy in Vietnam. They sought nominal damages and an
injunction against a regulation that the respondents had promulgated banning the wearing of armbands.
The District Court dismissed the complaint on the ground that the regulation was within the Board’s
power, despite the absence of any finding of substantial intexference with the conduct of school activi-
ties. The Court of Appeals, affirmed the District Court’s decision, which was reversed by the U. S. Supreme
Court.

Key Holdings:

1. In wearing armbands, the petitioners were quiet and passive. They were not disruptive and did not
impinge upon the rights of others. In these circumstances, their conduct was within the protection of the
free speech clause of the First Amendment and the due process clause of the Fourteenth.

2. First Amendment rights are available to teachers and students, subject to application in light of the
special characteristics of the school environment.

3. A prohibition against expression of opinion, without any evidence that the rule is necessary to avoid
substantial interference with school discipline or the rights of others, is not permissible under the First
and Fourteenth Amendments.

Decision is reversed and remanded.
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Dissenting Opinion, Justice Harlan:

“I certainly agree that state public school authorities in the discharge of their responsibilities are not whol-
ly exempt from the requirements of the Fourteenth Amendment respecting the freedoms of expression
and association. At the same time I am reluctant to believe that there is any disagreement between the
majority and myself on the proposition that school officials should be accorded the widest authority in
maintaining discipline and good order in their institutions. To translate that proposition into a workable
constitutional rule, I would, in cases like this, cast upon those complaining the burden of showing that
a particular school measure was motivated by other than legitimate school concerns—for example, a
desire to prohibit the expression of an unpopular point of view, while permitting expression of the dom-
inant opinion. Finding nothing in this record which impugns the good faith of respondents in promul-
gating the arm band regulation, I would affirm the judgment below.”

Bethel School District No. 403 v. Fraser
478 U.S. 675
Argued: March 3, 1986
Decided: July 7, 1986

The Facts of the Case:

Respondent public high school student (hereafter respondent) delivered a speech nominating a fellow
student for a student elective office at a voluntary assembly that was held during school hours as part
of a school-sponsored educational program in self-government, and that was attended by approximate-
ly 600 students, many of whom were 14-year-olds. During the entire speech, respondent referred to his
candidate in terms of an elaborate, graphic, and explicit sexual metaphor. Some of the students at the
assembly hooted and yelled during the speech, some mimicked the sexual activities alluded to in the
speech, and others appeared to be bewildered and embarrassed. Prior to delivering the speech, respon-
dent discussed it with several teachers, two of whom advised him that it was inappropriate and should
not be given. The morning after the assembly, the Assistant Principal called respondent into her office
and notified him that the school considered his speech to have been a violation of the school’s “disrup-
tive-conduct rule,” which prohibited conduct that substantially interfered with the educational process,
including the use of obscene, profane language or gestures. Respondent was given copies of teacher
reports of his conduct, and was given a chance to explain his conduct. After he admitted that he delib-
erately used sexual innuendo in the speech, he was informed that he would be suspended for three days,
and that his name would be removed from the list of candidates for graduation speaker at the school’s
commencement exercises. Review of the disciplinary action through petitioner School District’s griev-
ance procedures resulted in affirmance of the discipline, but respondent was allowed to return to school
after serving only two days of his suspension. Respondent, by his father (also a respondent) as guardian
ad litem, then filed suit in Federal District Court, alleging a violation of his First Amendment right to free-
dom of speech and seeking injunctive relief and damages under 42 U.5.C. 1983, The court held that the
school’s sanctions violated the First Amendment, that the school’s disruptive-conduct rule was uncon-
stitutionally vague and over broad, and that the removal of respondent’s name from the graduation
speakers list violated the due process clause of the Fourteenth Amendment. The court awarded respon-
dent monetary relief and enjoined the School District from preventing him from speaking at the com-
mencement ceremonies. The Court of Appeals is affirmed, but this decision was reversed by the
U. S. Supreme Court.

Key Holdings:

1. The First Amendment did not prevent the school district from disciplining respondent for giving the
offensively lewd and indecent speech at the assembly. Tinker v. Des Moines Independent Community School
District, 393 U.S, 503, distinguished. Under the First Amendment, the use of an offensive form of expres-
sion may not be prohibited to adults making what the speaker considers a political point, but it does not
follow that the same latitude must be permitted to children in a public school. It is a highly appropriate
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function of public school education to prohibit the use of vulgar and offensive terms in public discourse.
Nothing in the Constitution prohibits the states from insisting that certain modes of expression are inap-
propriate and subject to sanctions. The inculcation of these values is truly the work of the school, and the
determination of what manner of speech is inappropriate properly rests with the school board. First
Amendment jurisprudence recognizes an interest in protecting minors from exposure to vulgar and offen-
sive spoken language, FCC v. Pacifica Foundation, 438 U.S. 726, as well as limitations on the otherwise
absolute interest of the speaker in reaching an unlimited audience where the speech is sexually explicit
and the audience may include children, Ginsberg v. New York, 390 U.S. 629. Petitioner school district acted
entirely within its permissible authority in imposing sanctions upon respondent in response to his offen-
sively lewd and indecent speech, which had no claim to First Amendment protection.

2. There is no merit to respondent’s contention that the circumstances of his suspension violated due
process because he had no way of knowing that the delivery of the speech would subject him to disci-
plinary sanctions. Given the school’s need to be able to impose disciplinary sanctions for a wide range
of unanticipated conduct disruptive of the educational process, the school disciplinary rules need not be
as detailed as a criminal code which imposes criminal sanctions. The school disciplinary rule proscrib-
ing ”obscene” language and the prespeech admonitions of teachers gave adequate warning to respon-
dent that his lewd speech could subject him to sanctions.

Dissenting Opinion, Justice Marshall:

I agree with the principles that Justice Brennan sets out in his opinion concurring in the judgment. I dis-
sent from the Court’s decision, however, because in my view the school district failed to demonstrate
that respondent’s remarks were indeed disruptive. The District Court and Court of Appeals conscien-
tiously applied Tinker v. Des Moines Independent Community School District, 393 U.S. 503 (1969), and con-
cluded that the school district had not demonstrated any disruption of the educational process. I recognize
that the school administration must be given wide latitude to determine what forms of conduct are incon-
sistent with the school’s educational mission, nevertheless, where speech is involved, we may not unques-
tioningly accept a teacher’s or administrator’s assertion that certain pure speech interfered with education.
Here the school district, despite a clear opportunity to do so, failed to bring in evidence sufficient to con-
vince either of the two lower courts that education at Bethel School was disrupted by respondent’s speech.
I therefore see no reason to disturb the Court of Appeals’ judgment.

Dissenting Opinion, Justice Stevens:

“Frankly, my dear, I don't give a damn.” {Statement by actor Clark Gable in the movie, “Gone With the
Wind.”]

“When I was a high school student, the use of those words in a public forum shocked the Nation. Today
Clark Gable’s four-letter expletive is less offensive than it was then. Nevertheless, I assume that high
school administrators may prohibit the use of that word in classroom discussion and even in extracur-
ricular activities that are sponsored by the school and held on school premises. For I believe a school fac-
ulty must regulate the content as well as the style of student speech in carrying out its educational mission.

It does seem to me, however, that if a student is to be punished for using offensive speech, he is entitled

to fair notice of the scope of the prohibition and the consequences of its violation. The interest in free
speech protected by the First Amendment and the interest in fair procedure protected by the due process
clause of the Fourteenth Amendment combine to require this conclusion. . ..

“It seems fairly obvious that respondent’s speech would be inappropriate in certain classroom and for-
1nal social settings. On the other hand, in a locker room or perhaps in a school corridor the metaphor in
the speech might be regarded as rather routine comment. If this be true, and if respondent’s audience
consisted almost entirely of young people with whom he conversed on a daily basis, can we—at this dis-
tance—confidently assert that he must have known that the school administration would punish him for
delivering it?
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“For three reasons, I think not. First, it seems highly unlikely that he would have decided to deliver the
speech if he had known that it would result in his suspension and disqualification from delivering the
school commencement address. Second, I believe a strong presumption in favor of free expression should
apply whenever an issue of this kind is arguable. Third, because the Court has adopted the policy of
applying contemporary community standards in evaluating expression with sexual connotations, this
Court should defer to the views of the district and circuit judges who are in a much better position to
evaluate this speech than we are.”

Hazelwood School District v. Kuhlmeier
- 484 1.S. 260
' Argued: October 13, 1987
Decided: January 13, 1988

The Facts of the Case:

Respondents, former high school students who were staff members of the school’s newspaper, filed suit
in Federal District Court against petitioners, the school district and school officials, alleging that respon-
dents’ First Amendment rights were violated by the deletion from a certain issue of the paper of two
pages that included an article describing school students’ experiences with pregnancy and another arti-
cle discussing the impact of divorce on students at the school, The newspaper was written and edited by
a journalism class, as part of the school’s curriculum. Pursuant to the school’s practice, the teacher in
charge of the paper submitted page proofs to the school’s principal, who objected to the pregnancy story
because the pregnant students, although not named, might be identified from the text, and because he
believed that the article’s references to sexual activity and birth control were inappropriate for some of
the younger students. The principal objected to the divorce article because the page proofs he was fur-
nished identified by name (deleted by the teacher from the final version) a student who complained of
her father’s conduct, and the principal believed that the student’s parents should have been given an
opportunity to respond to the remarks or to consent to their publication. Believing that there was no time
to make necessary changes in the articles if the paper was to be issued before the end of the school year,
the principal directed that the pages on which they appeared be withheld from publication even though
other, unobjectionable articles were included on such pages. The District Court held that no Pirst Amend-
ment violation had occurred. The Court of Appeals reversed, but the U. S. Supreme Court reversed this
decision and affirmed the ruling of the District Court.

Key Holdings:
Respondents’ First Amendment rights were not violated:

1. First Amendment rights of students in the public schools are nof automatically coextensive with the
rights of adults in other settings, and must be applied in light of the special characteristics of the school
environment. A school need not tolerate student speech that is inconsistent with its basic educational
mission, even though the government could not censor similar speech outside the school.

2. The school newspaper here cannot be characterized as a forum for public expression. School facilities
may be deemed to be public forums [484 U.S. 260, 261] only if school authorities have by policy or by
practice opened the facilities for indiscriminate use by the general public, or by some segment of the pub-
lic, such as student organizations. If the facilities have instead been reserved for other intended purpos-
es, communicative or otherwise, then no public forum has been created, and school officials may impose
reasonable restrictions on the speech of students, teachers, and other members of the school communi-
ty. The school officials in this case did not deviate from their policy that the newspaper’s production was
to be part of the educational curriculum and a regular classroom activity under the journalism teacher’s
control as to almost every aspect of publication. The officials did not evince any intent to open the paper’s
pages to indiscriminate use by its student reporters and editors, or by the student body generally. Accord-
ingly, school officials were entitled to regulate the paper’s contents in any reasonable manner.
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3. The standard for determining when a school may punish student expression that happens to occur on
school premises is not the standard for determining when a school may refuse to lend its name and
resources to the dissemination of student expression. Tinker v. Des Moines Independent Community Schoo!
District, 393 U.S. 503, distinguished. Educators do not offend the First Amendment by exercising edito-
rial control over the style and content of student speech in school-sponsored expressive activities so long
as their actions are reasonably related to legitimate pedagogical concerns.

4. The school principal acted reasonably in this case in requiring the deletion of the pregnancy article,
the divorce article, and the other articles that were to appear on the same pages of the newspaper. The
decision is reversed.

Dissenting Opinion, Justice Brennan joined by Justice Marshall and Justice Black-
mun:

“When the young men and women of Hazelwood East High School registered for Journalism II, they
expected a civics lesson. Spectrum, the newspaper they were to publish, ‘was not just a class exercise in
which students learned to prepare papers and hone writing skills, it was a . . . forum established to give
students an opportunity to express their views while gaining an appreciation of their rights and respon-
sibilities under the Pirst Amendment to the United States Constitution .. ..’ 795 E2d 1368, 1373 (CA8
1986). ‘[A]t the beginning of each school year,’ id., at 1372, the student journalists published a Statement
of Policy—tacitly approved each year by school authorities—announcing their expectation that ‘Spec-
trum, as a student-press publication, accepts all rights implied by the First Amendment . . .. Only speech
that ‘materially and substantially interferes with the requirements of appropriate discipline’ can be found
unacceptable and therefore prohibited.’ App. 26 (quoting Tinker v. Des Moines Independent Community
School District, 393 U.S. 503, 513 [1969]). The school board itself affirmatively guaranteed the students of
Journalism IT an atmosphere conducive to fostering such an appreciation and exercising the full panoply
of rights associated with a free student press. ‘School sponsored student publications,” it vowed, ‘will
not restrict free expression or diverse viewpoints within the rules of responsible journalism.” App. 22
(Board Policy 348.51). {484 U.S. 260, 278]

“This case arose when the Hazelwood East administration breached its own promise, dashing its stu-
dents’ expectations. The school principal, without prior consultation or explanation, excised six articles—
comprising two full pages—of the May 13, 1983, issue of Spectrum. He did so not because any of the
articles would ‘materially and substantially interfere with the requirements of appropriate discipline,’
but simply because he considered two of the six ‘inappropriate, personal, sensitive, and unsuitable’ for
student consumption. 795 F.2d, at 1371.

“In my view the principal broke more than just a promise. He violated the First Amendment’s prohibi-
tions against censorship of any student expression that neither disrupts classwork nor invades the rights
of others, and against any censorship that is not narrowly tailored to serve its purpose.

“The Court opens its analysis in this case by purporting to reaffirm Tinker’s time-tested proposition that
public school students do not ‘shed their constitutional rights to freedom of speech or expression at the
schoolhouse gate.” Ante, at 266 (quoting Tinker, supra, at 506). That is an ironic introduction to an opin-
ion that denudes high school students of much of the First Amendment protection that Tinker itself pre-
scribed. Instead of ‘teaching children to respect the diversity of ideas that is fundamental to the American
system,” Board of Education v. Pico, 457 U.S,, at 880 (Blackmun, ], concurring in part and concurring in
judgment), and ‘that our Constitution is a living reality, not parchment preserved under glass,” Stanley
v, Northeast Independent School District, Bexar Cty., Tex., 462 F.2d 960, 972 (CA5 [484 U.S. 260, 291] 1972),
the Court today ‘teach[es] youth to discount important principles of our government as mere platitudes.’
West Virginia Board of Education v. Barnette, 319 U.S., at 637. The young men and women of Hazelwood
East expected a civics lesson, but not the one the Court teaches them today.”
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Recent and Related United States Supreme Court Cases

Reno v. ACLU
Argued: March 19, 1997
Decided: June 26, 1997

The Facts of the Case:

The American Civil Liberties Union and others challenged the constitutionality of two provisions in the
1996 Communications Decency Act. The Act intended to protect minors from obscene Internet material
by making it unlawful to intentionally transmit “obscene or indecent” rnessages, as well as the trans-
mission of information that depicts or describes “sexual or excretory activities or organs” in a manner
deemed “offensive” by community standards. After being forbidden by a District Court ruling from
enforcing the above provisions (except for one concerning obscenity and its inherent protection against
child pornography), Attorney General Janet Reno appealed directly to the Supreme Court as provided
for by the Act.

The Decision:

The Court had to decide if certain provisions of the 1996 Communications Decency Act violated the First
and Fifth Amendments by being overly broad and vague in their definitions of the types of Internet com-
munications which it criminalized. The Court held that the Act’s content-based and blanket restrictions
on free speech violated the First Amendment. The Act failed to (1) clearly define “indecent” communi-
cations; (2) limit its restrictions to particular times or individuals; (3) provide supportive statements from
an authority on the unique nature of Internet communications; or {4) demonstrate that the transmission
of “offensive” material is devoid of any social value. Since the First Amendment distinguishes between
“indecent” and “obscene” sexual expressions and protects only the former, the Act could be constitu-
tionally permissible if it removed the words “or indecent” from its text.

Ladue v. Gilleo
512 U.S. 43
Argued: February 23, 1994
Decided: June 13, 1994

The Facts of the Case:

Margaret Gilleo placed a 24-by-36-inch sign calling for peace in the Persian Gulf on her front lawn. The
original sign disappeared and a subsequent sign was knocked over. When she reported these incidents
to the police, the police advised her that such signs were prohibited in Ladue. After Gilleo sued the city
and the District Court ordered a preliminary injunction, Ladue repealed the law and replaced it with a
new one that also banned window signs. After the ordinance went into effect, Gilleo then placed anoth-
er anti-war sign in her second-story window and modified her complaint to contest the new ordinance.

The Decision:

The Supreme Court ruled that Ladue ordinance did violate Gilleo’s right to free speech as protected by
the First Amendment. Although conceding Ladue was within its police power to minimize visual clut-
ter associated with signs, the Court held that the law “almost completely foreclosed a venerable means
of communication that is both unique and important.” The Court held a “special respect” for an indi-
vidual’s right to convey messages from her home.
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Lamb’s Chapel v, Center Moriches School District
508 U.S. 385
Argued: February 24, 1993
Decided: June 7, 1993

The Facts of the Case:

Consistent with a New York law authorizing schools to regulate the after-hour use of school property
and facilities, Center Moriches School District prohibited the use of its property by any religious group.
Lamb’s Chapel was repeatedly denied by the school to use the school’s facilities for an after-hours reli-
gious-oriented film series on family values and child rearing. The Chapel brought suit against the School
District in federal court.

The Decision:

By a unanimous vote, the Supreme Court ruled that such a denial was unconstitutional. First, the Dis-
trict violated freedom of speech by refusing the Chapel’s request to show movies on school premises
solely because of the religious content of the films. Although non-public schools are permitted under
New York law to restrict access to their premises based on content or speaker identity, such restrictions
must be reasonable and “viewpoint neutral.” By refusing access only to a religious perspective, the dis-
trict violated the standard of reasonableness and neutrality. Second, permitting the Chapel to use the dis-
trict’s premises would not have violated the establishment clause. Public access to school facilities by
religious groups after school hours is constitutionally permissible.
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CHAPTER FOUR
The Establishment Clause

Congress shall make no law respecting an establishment of
religion. . . .

—Amendment One, United States Constitution

The trial of Kitm Access v. Eastside Community Scnools rais-
es some important constitutional issues. Among other issues,
you are asked to decide whether or not the Equal Access Act!
violates the establishment clause of the First Amendment.
These introductory materials will help you to frame, debate,
and ultimately decide this important and controversial ques-
tion.

Origins of the Establishment Clause

The authors of the Bill of Rights, and presumably many
other Americans of the late 18th century who argued for its
ratification, were concerned enough about “establishments
of religion” to include a clause in the First Amendment that
prohibited official government sponsorship of religious insti-
tutions and provided for separation of church and state. Liv-
ing under a government that did not “establish religion” was
one of the few fundamental liberties the Bill of Rights was
designed to protect. Still, what precisely was being protect-
ed by the establishment clause? And to what extent was their
to be a separation of church and state? These questions are
both controversial and debatable. A brief examination of
“establishments of religion” during the colonial and found-
ing periods might help you to form a more reasoned response
to these questions and to the issues presented during the case
treated in this chapter.

Prior to the American Revolution, most American colonies
maintained establishments of religion in one form or anoth-
er? Five colonies (North and South Carolina, Virginia, Mary-
land, and Georgia) established the Church of England and
taxed all residents, regardless of membership in the Church
of England, for its support. Although each of these colonies
financially supported one church, they did not, as in Eng-
land, limit office holding to the official religion.’ Conven-
tional establishments of religion (i.e., resembling those in
England), sparked heavy resistance from non-established
groups in the American colonies.

Multiple establishments of religion, as noted constitutional
historian Leonard Levy refers to them, existed in law or in
fact in most of the New England colonies.* In Massachusetts,
for example, the General Courts Act of 1692 required each
town to elect an “able, learned, and orthodox minister” and
support him through public taxation. Although the Congre-
gationalist Church became established in most Massachu-
setts towns (Congregationalists outnumbered other religious
groups in most Massachusetts towns), it was at least legally

possible for Quakers, Baptists, or other non-Congregation-
alists to establish their religion in towns where they possessed
a plurality.® In addition to the New England colonies, New
York also maintained a multiple establishment of “Protes-
tant religions” without preference to one Protestant religion
over others.®

Added to the clusters of colonies maintaining single or
multiple establishments of religion was a third cluster that
established no religion at all. Colonial governments in Rhode
Island, Delaware, New Jersey, and Pennsylvania provided
no public support for their ministers and admitted Protes-
tant Christians on an equal basis.”

After the Revolution, the nature of establishments of reli-
gion shifted in all of the colonies-turned-states. Momentum
toward disestablishment and multiple establishment was the
general rule in nearly every new state.* Common people, not
just a state’s most enlightened citizens, began to question any
tax in support of religion as a violation: of an individual and
natural right. Virginia provides one example of the battle to
disentangle government and religion during the founding
period.

In Virginia, its Constitution of 1776 left open the possibil-
ity of a general assessment to be levied for religious support.
This possibility fanned the fires of anti-establishment rhetoric
during the founding period. “The Sundry Inhabitants of
Prince Edward County,” for example, suggested that “every
tax upon conscious and private judgement be abolished and
each individual left to rise or sink by his own merit.” In 1786,
Virginia adopted what Thomas Jefferson had written and
James Madison had argued for—The Virginia Statute for Reli-
gious Freedom.

To Jefferson, an establishment of religion violated an
unalienable and fundamental right to believe as your own
conscious dictates.” The statute clearly separates civil rights
and religious opinions and makes clear the former has no
dependence on the latter.

.. .to compel a man to furnish contributions of money for the
propagation of opinions which he disbelieves, is sinful and
tyrannical; that even forcing him to support this or that
teacher of his own religious persuasion, is depriving him of
a comfortable degree of liberty.

Religion and faith were designed by God, according to Jef-
ferson, to be accepted or rejected individually using one’s
own reason and intellect. Since establishments of religion
violated this principle, the statute made it unlawful to estab-
lish religions.

Although Virginia provides a good example of anti-estab-
lishment thetoric during the founding era, citizens of other
states also debated the proper relationship between the civil
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and religious spheres of life throughout the founding peri-
od. Using the principles and language of natural rights,
Americans transformea ‘:olated and disconnected ideas
against establishments of religion into a more coherent whole.

Judicial Interpretation

The courts, and more specifically the U.S. Supreme Court,
have helped to provide more meaning to the establishment
clause as it is applied to specific cases and controversies. A
brief history of how the Supreme Court has interpreted and
applied the establishment clause should help you to more
precisely frame the issues in the Access case and help you
decide its constitutional questions. Through the doctrine of
stare decisis, these past decisions are important guideposts
for current and future rulings and will also expose you to
the history of establishment clause jurisprudence.

Although the original meaning of “establishment of reli-
gion” is still debated by historians and legal scholars," it is
clear that the establishment clause, like the rest of the Bill
of Rights, was originally intended as a limit on the power
of the national government. However, like most of the other
rights in the Bill of Rights, the establishment clause has been
incorporated by the due process clause of the Fourteenth
Amendment and used to limit the power of the state gov-
ermnments.? Although the constitutional questions in Canfwell
v. Connecticut (1940) centered on other First Amendment
issues (i.e., freedom of speech and free exercise of religion),
the Court incorporated the establishment clause in Cantwell
by obiter dictum (words of an opinion entirely unnecessary
to the case).”?

The first case to address the establishment clause direct-
ly concerned a New Jersey law that paid a subsidy to par-
ents who sent their children to school (public or parochial)
on public transportation.” In Everson v. Board of Education
(1947) the Court upheld the New Jersey law but accepted
Thomas Jefferson’s argument that the establishment clause
“erected a wall separating church and state.” Justice Hugo
Black wrote for the majority of the Court:

The “establishment of religion” clause of the First Amend-
ment means at least this: Neither a state nor the Federal
Government can set up a church. Neither can pass laws
which aid one religion, aid all religions, or prefer one reli-
gion over another. Neither can force nor influence a person
to go to or remain away from church against his will or force
him to profess a belief or disbelief in any religion. No per-
son can be punished for entertaining or professing religious
beliefs or disbeliefs, for church attendance or nonattendarce.
No tax in any amount, large or small, can be levied to sup-
port any religious activities or institutions, whatever they
may be called, or whatever form they may adopt to teach or
practice religion. Neither a state nor the Federal Govern-
ment can, openly or secretly, participate in the affairs of any
religious organizations or groups and vice versa. In the
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words of Jefferson, the clause against establishment of reli-
gion by law was intended to erect “a wall of separation
between church and State.”"

Justice Black was the author of another early and signif-
icant establishment clause case, McCollum v. Board of Edu-
cation (1948). In Champaign, Illinois members of the Jewish,
Roman Catholic, and some Protestant faiths formed a vol-
untary association called the Champaign Council on Reli-
gious Education. Consistent with the board of education’s
policy, the council offered voluntary classes in religious
instruction to public school students whete parents so request-
ed. The courses were conducted in the regular classrooms
of the school building. Students who did not attend reli-
gious instruction were required to go to other parts of the
building to pursue secular studies.

Despite their efforts attempting to treat religions equal-
ly (by adopting a policy that did not discriminate between
three major religious orientations}, the Supreme Court ruled
that the school board's policy of "shared time” violated the
establishment clause and was unconstitutional. The Court
appeared to be most interested in the extent of involvement
by public school officials and the use of ”the public school
machinery [e.g., compulsory attendance laws, use of the
school building, the use of teachers and administrators for
record keeping]” for religious purposes.

Four years later the Court ruled in Zorach v. Clauson (1952)
that “released time” did not violate the establishment clause.”
Released time (releasing students from certain periods to
participate in religious instruction elsewhere) differs from
“shared time” in one significant aspect—public school facil-
ities are not used. Among other things, the Court ruled in
Zorach:

We are a religious people whose institutions presuppose a
Supreme Being. . . .When the state encourages religious
instruction or cooperates with religious authorities by adjust-
ing the schedule of public events to sectarian needs, it fol-
lows the best of our traditions."”

During the early 1960s, the Court ruled on the constitu-
tionality of prayer in public schools in two separate cases.
In Engel v. Vitale (1962), the Court struck down a New York
Board of Regents policy authorizing a short, voluntary prayer
at the start of each school day as “wholly inconsistent with
the establishment clause.”" The next year (1963}, the Court
struck down an Abington Township (Pennsylvania) policy
requiring students to read verses from the Bitle and recite
the Lord’s Prayer as another clear violation of the estab-
lishment clause.” Important in both cases is the Supreme
Court’s rejection of the argument that to exclude some from
of prayer in the public schools creates an environment that
is hostile to traditional religion (i.e., a “religion of secular
humanism”) and therefore hostile to another fundamental
liberty of the First Amendment, the free exercise clause,
which provides for free expression of religion.
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As the Supreme Court seemed continually to require gov-
ernment neutrality in establishment clause cases, the Court
devised a test aimed at this goal. Relying on principles estab-
lished by earlier cases, Chief Justice Warren Burger devised
a test in Lemon v. Kurtzman (1971) that is still used in estab-
lishment clause cases today.? To be constitutional, an act must
satisfy three criteria:

[Flirst, the statute must have a secular legislative pur-
pose; second, its principal or primary effect must be one that
neither advances nor inhibits religion. . . ; finally, the
statute must not foster an excessive government entan-
glement with religion.™

Although the “three-part Lemon test” attempts to ensure
government neutrality with respect to religion, the test, like
the establishment clause itself, remains ambiguous and con-
troversial. Nativity scenes placed on public property by city
officials,” a state statute granting a state tax deduction for
expenses toward attending public or private schools, includ-
ing those sponsored by religious institutions, (including
tuition, textbooks, or transportation),” and the opening of a
state legislature with a prayer® have all passed the Lemon
test; whereas a state law mandating the teaching of “creation
science” in conjunction with the theory of evolution,” a state
law requiring the posting of the Ten Commandments on the
wall in each public school classroom* and a state program
to provide remedial education and services to disabled chil-
dren at religious schools” have all failed the Lemon test.

Several members of the current Supreme Court (e.g., Chief
Justice Rehnquist, Justices Scalia, O‘Connor, Kennedy, and
Thomas) are not satisfied with the three-part Lemon test and
would like to replace it with a different test. The justices dis-
agree, however, on the precise test to employ in establish-
ment clause cases. Justice O'Connor, for example, in a concurring
opinion in Lynch v. Donnelly (1984) would have preferred an
“endorsement test” over the Lemon test. The Court did not

need to investigate “whether secular objectives for the leg-

islation existed,” argued O’Connor, “but rather, whether the
government intend[ed] to convey a message of endorsement
or disapproval of religion or whether the message had such
an effect.””

Justice Kennedy, writing for the majority of the Court in
Lee v. Weisman (1992), used the “coercive effect test” in rul-
ing that a state-sponsored and directed religious exercise
amounted to a violation of the establishment clause.” The
Court reasoned that actions or practices of government that
coerce, or have the effect of coercing, people to support or
participate in religious activities are violations of the estab-
lishment clause.

In forming a reasoned judgement about the issues pre-
sented in the following trial, you will need to balance the
weight of arguments on all sides of the issues. Living in a
free society demands that government neither compel nor
discourage religious beliefs. The task of all citizens is to under-
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stand fully the latitudes and the limits of religious freedom
and to develop an appreciation as to when and why the lim-
its are appropriate on botk government power and individ-
ual liberty.
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The Scripted Trial Case: Kim Access v. Eastside Community Schools

Background Information: Kim Access v. Eastside Community Schools

After attending a Christian rock concert and seeing the surprising number of young people interest-
ed in Christianity, Kim Access, a senior at Eastside High School, thought it would be great to get togeth-
er with other Christian kids from Eastside and form a Christian Bible Club. She went to Principal Tracey
Jefferson with the idea of forming a Christian club that would, like all other clubs at Eastside, meet after
school. Although Eastside High School niaintained a diverse club system (see Appendix C) and gener-
ally encouraged students to form and participate in clubs, Principal Jefferson and the Eastside Board of
Education, felt that Kim's idea for a Christian Bible Club would violate the “wall separating church and
state” as well as School Board Policy 5610 (see Appendix B) and refused to grant her request.

Kim and her parents hired an attorney, Stacey Rehnquist, to see if she had any recourse against the
school. A specialist in constitutional law, Rehnquist immediately recalled a Supreme Court decision that
sounded similar to Kim's situation. She told Kim that the Supreme Court had ruled in 1981 (Widmar v.
Vincent) that the University of Missouri at Kansas City’s policy of denying access to its facilities to a stu-
dent religious group was an unconstitutional restriction on the students’ right to freedom of expression.
In that case, the Court ruled that a policy of “equal access” to school facilities would not be incompati-
ble with the establishment clause.

Rehnquist also believed the Equal Access Act (see Appendix A) applied to Eastside as well. The Equal
Access Act made it unlawful for public secondary schools that receive federal financial assistance and
maintain a “limited open forum” (i.e., those that have at least one student club that is non-curriculum
related) to deny equal access to their facilities by students on the basis of “religious, political, philo-
sophical, or other content of [student] speech at such meetings.” Rehnquist felt confident that the Equal
Access Act applied to Eastside, but was the Act itself a violation of the establishment clause? Was there
a difference between the college students in the Widmar case and high school students in Kim Access’
case?

Kim Access believed Eastside was denying her rights. What she wanted to do was simple: get togeth-
er after school with other students at Eastside to pray and talk about the Bible. Nobody would be forced
to join the club or come to meetings and all Christian denominations would be welcome. How could that
violate the estabiishment clause? If anything, the school was creating an environment that was hostile to
religion. There was a wide variety of clubs at Eastside, thought Access, why is it only a “religious club”
that is discri-ninated against?

Looking over the list of clubs at Eastside (see Appendix C) Principal Jefferson and the Eastside School
Board were not sure if Eastside had created a “limited open forum.” Further, even if they had and the
Equal Access Act applied to the school, they were sure that the act was unconstitutional. How could stu-
dents be allowed to pray at a public school without such a policy violating the establishment clause?
Didn't parents have the right to send their children to a public school without having to worry about the
potential for evangelizing? Is it fair to use public facilities for religious purposes? In addition, Principal
Jefferson believed that a Christian club would not be consistent with Eastside’s policy of trying to pro-
vide its students with balanced perspectives on private and controversial issues.

You must decide two main questions during this trial, one statutory and one constitutional:

1. Does the Equal Access Act apply to Eastside High School?
A. Is Eastside High School a public secondary school that receives federal financial assistance?
B. Does Eastside maintain a “limited open forum” by having at least one noncurriculum related
club?
2. Is the Equal Access Act a violation of the establishiment clause and thus unconstitutional? (Does the
Act meet the three-part Lemon test?)
A. Does the statute have a secular (i.e., not religious) legislative purpose?
B. Does the statute’s principal or primary effect advance or inhibit religion?
C. Does the statute foster an excessive government entanglement with religion?
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CHAPTER FOUR: The Establishment Clause

Participants: Kim Access v. Eastside Community Schools

Judge: H. Black

Bailiff: Pat L. Order

Defendant: Tracy Jefferson, Principal, Eastside High School
Plaintiff: Kim Access, student, Eastside High School

Defense Council #1:  Chris Marshall

Defense Council #2:  Alex Burger

Plaintiff Council #1:  Stacey Rehnquist

Plaintiff Council #2:  Jamie Kennedy

Witness for Defense: Dr. Brooke Scholars, Law and Education Professor, Indiana University

Witness for Plaintiff: Dr. Jordan Brainspector, Law and Education Professor, Columbia University

The Trial Script: Kim Access v. Eastside Community Schools

Bailiff: (STAND) All rise. The United States District Court for the District of (name of state), is
now in session. The Honorable H. Black presiding.

Judge: (ENTER THE ROOM AND TAKE YOUR SEAT) Please be seated. This is the case of Kim
Access versus Eastside Community Schools. Access and his/her parents seek an injunc-
tion from this Court ordering Eastside High School to aliow a Christian Bible Club to
meet after school and damages for violating the Constitution and laws of the United
States. Court is now in session. (STRIKE THE GAVEL) Is the plaintiff ready?

Plaintiff #1:  (STAND) Yes, your Honor. (SIT DOWN)

Judge: Is the defense ready?

Defense #1:  (STAND) Yes, your Honor. (SIT DOWN)

Judge: (LOOK AT THE PLAINTIFF) Counselor, you may proceed with your opening statement.

Plaintiff #1:  (STAND AND APPROACH THE JURY) Ladies and gentlemen of the jury, the plaintiff
will show the following facts in this case:

First, that the Equal Access Act applies to Eastside High School. The Equal Access Act
applies to all public secondary schools that receive federal financial assistance and main-
tain a “limited open forum.” The plaintiff will establish that Eastside High is precisely
the type of school for which the legislation was written.

Second, the plaintiff will show that Principal Jefferson and Bastside High School, by

denying Access the opportunity to use school facilities, not only violated the Equal Access

Act, but also the students’ free speech, free exercise of religion, and free association rights

as protected by the First and Pourteenth Amendments to the Constitution. Principal Jef-

ferson and Eastside High School have established a policy of discrimination against reli-

gious expression that is, according to the Supreme Court in Widmar v, Vincent, unconstitutional.
R
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CHAPTER FOUR: The Establishment Clause

Judge:

Defense #1:

Judge:
Plaintiff #1:

Principal:

Finally, the plaintiff will show that the Equal Access Act and the use of school facilities
by a Christian Bible Club does not violate the establishment clause. In other words, the
Act passes the three-part Lemon test established by the Supreme Court in Lemon v, Kurtz-
man. We will show the Act has a secular legislative purpose; does not advance nor inhib-
it religion; and, does not foster an excessive government entanglement with religion.

What the plaintiff seeks from you, the jury, is simple: require Eastside High School to
live up to the letter and spirit of the Equal Access Act and the principles established by
the Supreme Court in Widmar v. Vincent by requiring the school to allow Access and
his/her friends the use of school facilities for their Christian Bible Club. (SIT DOWN)

Thank you, counselor. The Court will now hear the defense’s opening statement.

(STAND) Thank you, your Honor. (APPROACH THE JURY) Ladies and gentlemen of
the jury, you will render an important decision in this case. Eastside High School and
Principal Jefferson are attempting to abide by an important principle of the Constitution
that requires the separation of church and state. Nonetheless, the school is being asked
to put this important constitutional principle aside and replace it with an unconstitu-
tional act of Congress that would allow a Christian club to meet on school property. After
hearing all the evidence you must decide that (1) the Equal Access Act does not apply
to Eastside; (2) even if it did, the Equal Access Act violates the establishment clause of
the First Amendment; and (3) that Eastside’s refusal to allow the Christian Club to meet
on school premises does not interfere with students’ rights to freedom of expression and
association.

The Equal Access Act does not apply to Eastside because the school does not maintain
a “limited open forum” as stipulated by the Act. All of Eastside’s clubs are directly relat-
ed to the curriculum of the school and, according to Eastside School Board Policy 5610,
must have a faculty sponsor. '

The defense will show that the Equal Access Act is at odds with the establishment clause
of the First Amendment. Widmar v. Vincent is not an appropriate precedent for this case.
Widmar was about university students, the case you are deciding is about high school
students. Although university students might be able to distinguish between religious
toleration and religious advancement, many high school students cannot. Access seeks
to unconstitutionally join church and state by getting the official endorsement of East-
side High School. Such a policy does not pass the three-part Lemon test established by
the Supreme Court in Lemon v. Kurtzman. In particular, allowing a Christian Bible Club
to meet on school property and use the “machinery of the school” to promote a religious
organization has the primary effect of advancing religion and fosters an excessive entan-
glement of government and religion. '

Finally, although the defense realizes that by not allowing Access and the Christian club
to meet on school premises, Principal Jefferson and Eastside High School are limiting a
small class of religious speech, they have “legitimate pedagogical purposes” for doing
50. According to the Supreme Court in Hazelwood School District v. Kuhlmeier, school
authorities that have legitimate educational purposes for limiting student speech must
be given wide latitude in their restrictions. (SIT DOWN)

Thank you. The plaintiff will call its first witness.
(STAND) The plaintiff calls Principal Tracy Jefferson. (SIT DOWN)

(MOVE TO THE WITNESS STAND AND REMAIN STANDING)

(g )
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Bailiff:

Principal:

Bailiff:

Plaintiff # 1:

Principal:
Plaintiff #1:
Principal:
Plaintiff #1:
Principal:

Plaintiff #1:

Bailiff:

Plaintiff #1:

Principal:
Plaintiff #1:
Judge:
Plaintiff #1:
Principal:
Plaintiff #1:

Principal:

Plaintiff #1:
Principal:
Plaintiff #1:

Principal:

Plaintiff #1;

Defense #1:

CHAPTER FOUR: The Establishment Clause

(APPROACH THE WITNESS STAND) Raise your right hand, please. Do you swear or
affirm that the testimony you are about to give is the truth, the whole truth, and noth-
ing but the truth?

I do. (SIT DOWN)

(RETURN TO CHAIR)

(STAND AND APPROACH THE WITNESS) State your name for the Court please.

My name is Tracy Jefferson.

Where do you work and in what capacity?

I am the principal at Eastside High School.

Mr. /Ms. Jefferson, are you aware of the Equal Access Act?

Yes, now I am very aware of the Equal Access Act.

Your honor, I ask that this document be marked for identification as “plaintiff's exhibit
A.” (GIVE COPY TO THE BAILIFF FOR MARKING) (See Appendix A.)

(MARK THE LEGISLATION WITH AN “A” AND HAND EXHIBIT TO PLAINTIFF)

Mr./Ms. Jefferson do you recognize this document that is marked as “plaintiff’s exhib-
it A?”

Yes, this is a copy of the Equal Access Act.

Your Honor, I offer this document for admission into evidence as “plaintiff’s exhibit A.”
You may proceed.

Principal Jefferson, would you please read part (a) of the Equal Access Act.

(READ PART {a])

Mr./Ms. Jefferson does the Equal Access Act apply to Eastside High School?

We are a public secondary school that receives federal financial assistance, like most pub-
lic schools do, but I don’t know if we have a “limited open forum” or not.

Principal Jefferson, could you read part (b) of the Equal Access Act.
(READ PART [b])
How would you describe the club system at Eastside?

It is one of the finest I know of; Eastside students have a wide variety of choices. And
all of our clubs are related to some aspect of the school curriculum.

Isn‘t it possible for a reasonable person to disagree with your interpretation?

(STAND) Objection, your honor. Counsel is leading the witness,
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Judge:

Plaintiff #1:

Principal:

Plaintiff #1:
Defense #1:
Judge:

Principal:

Access:

Judge:-

Plaintiff #1:

Defense #1:

Principal:
Defense #1:
Principal:

Defense #1:

Bailiff:

Defense #1:

Principal:
Defense #1:
Judge:
Defense #1:
Principal:

Defense #1:

CHAPTER FOUR: The Establishment Clause

Sustained. Please rephrase your question, counselor.

Have you ever denied access to a group of students who wanted to form a club at East-
side?

Yes, I didn‘t allow Kim Access and her friends to form a Chiristian Bible Club because of
the separation of. ..

Principal Jefferson, do you always break laws you are familiar with?

(STAND) Objection, your honor. The witness’ character or reputation is not at issue.
Sustained. (LOOK AT THE WITNESS) Please finish your prior response.

As I was saying, I didn’t allow Kim and his/her friends access to the school because of
the separation of church and state and School Board Policy 5610. Also, as an educator [
have concerns with the formation of a Christian club at a public school. I told her she
could meet informally at school, but that wasn't good enough for Kim.

(STAND) You are such a liar! You never said anything but “no.”

(POUND THE GAVEL AND LOOK AT KIM ACCESS) Please refrain from commenting
during testimony, Mx./Ms. Access.

Thank you, Mr./Ms. Jefferson. I have no further questions, your Honor. (LOOK AT THE
DEFENSE) Your witness. (SIT DOWN)

(STAND AND APPROACH THE WITNESS) Principal Jefferson, isn’t it true that East-
side High School is committed to abiding by the Constitution?

Yes, of course.
Isn‘t it also true that Eastside has an established policy for clubs?
Yes, School Board Policy 5610.

Your honor, I ask that this document be marked for identification as “defense’s exhibit
A.” (GIVE COPY TO BAILIFF FOR MARKING) (See Appendix B.)

(MARK THE DOCUMENT WITH AN “A” AND EXHIBIT TO DEFENSE)

(GIVE COPY TO THE WITNESS) Principal Jefferson, do you recognize the document
marked as “defense’s exhibit A?”

Yes, this is School Board Policy 5610. -
(LOOK AT JUDGE) Your honor, I offer this into admission as “defense’s exhibit A.”
You may proceed.

Please read for the court School Board Policy 5610.

(READ SCHOOL BOARD POLICY 5610)

Isn't it true, that allowing the formation of a Christian Bible Club at Eastside would vio-
late School Board Policy 5610?

ty
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Principal:
Defense #1:

Principal:

Plaintiff #1:

Judge:

Defense # 1:

Principal:
Defense #1:

Principal:

Defense #1:
Principal:
Defense #1:
Principal:
Defense #1:

Judge:

Plaintiff #1:
Brainspector:

Bailiff:

Brainspector:
Bailiff:
Judge:
Plaintiff #1:

Brainspector:

CHAPTER FOUR: The Establishment Clause

Yes, because a Christian Bible Club would be sponsored by a religious organization.
Why else did you deny access to Mr./Ms. Access?

Because all clubs must have a faculty sponsor and faculty sponsorship of a religious
organization violates the establishment clause of the First Amendment. What Kim and
his/her friends were really asking for was the school’s endorsement of Chrlstla.mty as
a religious belief, The establishment clause requires. .

(STAND) Objection, your Honor. The witness is providing a narrative.

Sustained. (LOOK AT WITNESS) Please respond directly to the questions, Mr./Ms. Jef-
ferson.

Principal Jefferson, didn’t you say during direct examination that you had “education-
al concerns” with the formation of Christian Bible Club at Eastside?

Yes, I did.

What kind of “educational concerns?”

Eastside attempts to balance its treatment of sensitive and private issues. A Christian
Bible Club does not provide the kind of balanced treatment of religious content that we
feel comfortable with.

Does the Equal Access Act apply to Eastside?

I don’t think so; we do not have a “limited open forum.”

Are you saying that Eastside’s clubs are all related to the school curriculum?

Yes, all of them.

Thave no further questions your Honor. (SIT DOWN)

(LOOK AT THE WITNESS) You may step down. (LOOK AT THE PLAINTIFF) Coun-
selor, you may call your next witness.

(STAND) The plaintiff calls Dr. Jordan Brainspector.
(MOVE TO THE WITNESS STAND AND REMAIN STANDING)

(APPROACT THE WITNESS) Raise your right hand. Do you swear or affirm the testi-
mony you are about to give is the truth, the whole truth, and nothing but the truth?

Yes, as nearly as any of us knows what the ”tl-'uth” is.
(LOOK CONFUSED AND RETURN TO YOU CHAIR)
‘You may proceed counselor.

Could you state your name for the Court?

My name is Dr. Jordan Brainspector.
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Plaintiff #1:
Brainspector:
Plaintiff #1:

Brainspector:

Plaintiff #1:

Brainspector:

Plaintiff #1:

Defense #1:
Plaintiff #1:
Judge:

Brainspector:

Plaintiff #1:

Brainspector:

Plaintiff #1:
Brainspecter:

Plaintiff #1:

Brainspector:

Plaintiff #1:

Brainspector:

CHAPTER FOUR: The Establishment Clause

Dr. Brainspector, how are you employad and for what period of time?
I have been a professor at Columbia University for 23 years.
What advanced degrees to you hold and where did you get them?

I was in the dual degree program at Harvard University. I hold a Ph.D. in Educational
Psychology and a J.D. from Harvard Law School.

In what areas do you research, write, and teach?

For most of my career, I have been interested in the intersection of constitutional rights
and the psychological development of children. My latest book, Cognitive Psychology and
the First Amendment Rights of Children is one example.

In your opinion, does a public secondary school that denies access to a voluntary Chris-
tian club violate the constitutional rights of students?

(STAND) Objection, your Honor. Counsel is asking for an opinion.
Your Honor, T have already established that the witness is an expert in this area.
Objection overruled. (LOOK AT WITNESS) You may answer the question.

A public school that maintains a “limited open forum” for student speech and rejects a
club on the basis of the religious content of student speech would be violating the stu-
dents’ constiZutional rights to freedom of speech. The Supreme Court in Widmar v. Vin-
cent held that by denying a religious group access to its facilities, the University of
Missouri—Kansas City violated a fundamental principle of the regulation of speech—
that the regulations be content neutral.

Dr. Brainspector, are you familiar with the Equal Access Act?

Very familiar. Basically, in passing the Equal Access Act Congress attempted to apply
the principles of Widmar v. Vincent to secondary schools.

Does the Equal Access Act apply to Eastside High School?
Yes. If it doesn’t apply to Eastside, it wouldn’t apply to any sclwol.

In your expert opinion, does the Equal Access Act or a public secondary school that
allows access to religious clubs violate the establishment clause of the First Amendment?

No. Both the Equal Access Act and such a policy pass the three-part Lemon test estab-
lished by the Supreme Court in Lemnton v. Kurtzman. Both have a secular or non-religious
purpose; neither advances nor inhibits religion; and, neither the Act nor such a policy
fosters an excessive government entanglement with religion. In fact, a policy of not allow-
ing access to school facilities may even create an environment that is hostile to religion
and infringe upon other constitutional rights of students.

Dr. Brainspector, what other constitutional rights would be at risk if a public secondary
school refused to grant access to student religious groups?

Freedom of expression, freedom of association, and free exercise of religion, Tinker v. Des
Moines Independent School District established that students do not shed their constitu-
tional rights at the schoolhouse gate. ' 7 5
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Defense #1:

Plaintiff #1:
Judge:
Plaintiff #1:

Defense #1:

Judge:
Brainspector:

Defense #1:

Brainspector:

Defense #1:

Erainspector:

Defense #1:

Brainspector:

Defense:

Brainspector:

Defense i#1:

Brainspector:
Defense #1:
Brainspector:

Defense #1:

CHAPTER FQUR: The Establishment Clause

Nothing further, your Honor. (LOOK AT THE DEFENSE) Your witness counselor. (SIT
DOWN)

(STAND AND APPROACH THE WITNESS) Isn't it true, that you consider “ourself a
“born-again Christian?”

(STAND) Objection, your Honor-
On what grounds counselor?
This line of questioning is irrelevant.

Your Honor, the witness has provided expert testimony. This line of questioning could
call the witness’ credibility into question.

Obiection overruled. (LOOK AT THE WITNESS) You may answer the question.
Yes, I do.

So isn’t it fair to say, that your reading of the establishment clause, as a “born again Chris-
tian,” might be different than other scholars?

I suppose so, yes.

Dr. Brainspector, would you say that students’ constitutional rights in public school set-
tings are identical to citizens’ constitutional rights in other settings?

Not identical, no.

Isn't it true that the Supreme Court has ruled that the constitutional rights of students
are limited in the school environment?

Well, yes to a degree, but. ..

Please just answer the question, Doctor. Isn't it true that the Supreme Court has ruled
that the state has an important interest in providing a safe and heaithy learning envi-
ronment for its students—so important, in fact, that the state interests in educating its
citizens often times overshadows students’ constitutional rights?

Yes, but that does not mean students do not have constitutional rights in public school
settings. Keep in mind, the Court said in Tinker. . .

I'll try. Dr. Brainspector, you testified during divect examination that Congress attempt-
ed to codify the principles established by the Supreme Court in Widmar v. Vincent in pass-
ing the Equal Access Act. Is that correct?

Yes, Idid.

Aren’t the two cases really unique though?

I wouldn't say unique. Different, but not unique.

Isn’t it true the Supreme Court also recognized the differences between college students
and secondary students in footnote fourteen in Widmar?
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Brainspector:

Defense #1:

Brainspector:

Defense #1:

Brainspector:

Defense #1:

Brainspector:

Defense #1:

Brainspector:

Defense #1:

Brainspector:

Defense #1:

Brainspector:
Defense #1:

Judge:

Plaintiff #1:
Judge:
Defense #2:
Access:

Bailiff:

CHAPTER FOUR: The Establishment Clause

Well, footnote fourteen does say that university students are less impressionable than
“younger” students and better able to distinguish between a school’s policy of tolera-
tion for religion and sponsorship of religion. But they did not define what they meant
by “younger.”

Isn’t it possible, that secondary students who attend a school that maintains a Christian
Bible Club might receive the message that the school is advancing Christianity?

Not for most secondary students. In my opinion, most secondary students, like most coi-
lege students, are capable of distinguishing between toleration and sponsorship.

But it is possible that some secondary students would not be capable of such a distinc-
tion?

I suppose that is possible.
So, would you agree, at least for those secondary students who could not distinguish
between toleration and sponsorship, a policy of access to school facilities by a Christian

club would have the primary effect of advancing religion?

Yes, but the vast majority of secondary students are quite capable of formal operational
reasoning that is required to make such a distinction.

So, for those few students, such a policy would violate the second prong of the three-
part Lemon test, correct? :

Well, I guess it could be construed that way, but. . .

Also, Dr. Brainspector, doesn’t a public secondary school policy that allows access to its
facilities by Christian clubs risk the possibility of an excessive entanglement of govern-
ment and religion?

In my judgment, no.

Isn’t it true that a policy of equal access to public school facilities by religious groups
would require the use of the machinery of the school; therefore excessively entangling
government and religion?

Not excessively, no.

No further questions, your Honor. (SIT DOWN)

(LOOK AT WITNESS) You may step down. (LOOK AT PLAINTIFF) Counselor, call your
next witness.

Your Honor, the plaintiff rests. (SIT DOWN)

(LOOK AT THE DEFENSE) Counselor, you may call your first witness.
(STAND) The defense calls Kim Access to the stand. (SIT DOWN)
(APPROACH THE WITNESS STAND)

(APPROACH THE WITNESS) Raise your right hand. Do you swear or affirm the testi-
mony you are about to give is the truth, the whole truth, and nothing but the truth?
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Bailiff:
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Defense #2:
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Defense #2:

Access:

Defense #2:

Access:

Defense #2:

Access:

Defense #2:

Plaintiff #2:
Judge:
Defense #2:

Access:

Defense #2:
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Defense #2:

Judge:

Access:

Defense #2:

CHAPTER FOUR: The Establishment Clause

Of course. (SIT DOWN)
(TAKE YOUR SEAT)
(LOOK AT THE DEFENSE) You may proceed counselor.

(APPROACH THE WITNESS) Mr./Ms. Access, why did you want to form a Christian
Bible Club at Eastside High School?

Why do other kids want to form clubs?
Please just answer the question.

I just thought it would be really neat to get together with other Christian students at
Eastside, not tied to any denomination, to pray and talk about the Bible.

When Principal Jefferson denied your request, did he/she offer any alternatives to meet-
ing at school?

Not right away like he/she says. Eventually, he/she said that the church across the street
would let us meet there. That’s when we really got mad. Why should we be treated dif-
ferently than other students who want to form clubs?

Please, Mr./Ms. Access, attorney’s are suppose to ask the questions during a trial. Why
wasn't the church, less than 100 feet from the school, an acceptable alternative?

It would have been a hassle, and it made us feel like outcasts in our own school.

Isn't it true that what you really wanted was an endorsement for your Christian Bible
Club from Eastside, a public high school?

(STAND) Objection, your Honor. Counsel is leading the witness.
(LOOK AT DEFENSE) Sustained. Please rephrase your question counselor.
Why was it so important for your club to meet on school property?

We felt like, as Christian students, we had as much right to use the school as students
who were interested in photography or scuba diving or whatever.

Do you consider yourself a devout Christian?
(STAND) Cbjection, your Honor. This line of questioning is irrelevant. (SIT DOWIN)
(LOOK AT THE JUDGE) Your honor, how the plaintiff classifies himself/herself as a

Christian has a direct bearing on his/her motives in wanting the Christian club at East-
side.

Overruled. (LOOK AT DEFENSE) I will allow this line of questioning Mr./Ms. Kennedy,
but the relevance better become apparent rapidly. Please answer the question.

Yes, like Dr. Brainspector, I am a born-again Christian.

As a devout and born-again Christian, isn't it your responsibility to help spread Chris-
tianity?
L)
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Access:
Defense #2:
Plaintiff #2:
Judge:
Defense #2:

Access:

Defense #2:
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Defense #2:
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Defense #2:

Access:

Defense #2:

Access:

Defense #2;

Plaintiff #2:

Access:

Plaintiff #2:

Access:

Yes, but not just as a Christian, as a human being.

Could a Christian club at Eastside help to promote and spread Christianity?

(STAND) Objection again your Honor. This question calls for an opinion. (SIT DOWN)
Sustained. Please rephrase your question counselor.

Was one of the goals in starting a Christian club at Eastside spreading Christianity?

1 don’t know if I would call it a goal; but if that happened, wouldn’t Eastside be a bet-
ter place?

Did you want your club to be like all other clubs at Eastside?
Yes, why shouldn’t it be?

What kind of arrangements did you make to organize the club before going to Principal
Jefferson with the idea?

We wrote a short statement describing the club, how often we would meet, and how the
club would benefit the school. We also had arranged for a faculty sponsor, Mrs. Help-
ful.

You wanted Mrs. Helpful to attend meetings and talk about the Bible with you?

If she wanted to, we wouldn't stop her. It was just a rule that you needed a faculty spon-
sor, so we got one.

How did you plan on publicizing your meetings?

Over the speaker system, like all other clubs. You know: (PRETEND TO BE MAKING
AN ANNOUNCEMENT OVER THE LOUD SPEAKER) “If you are a Christian and are
interested in praying and discussing the Bible, come to Mrs. Helpful’s room at 3:15.”

Thank you. I have no further questions, your Honor. (LOOK AT THE PLAINTIFF) Your
witness. (SIT DOWN)

(STAND AND APPROACH THE WITNESS) Mr./Ms. Access, lei’s go back to your motives
in starting a Christian Bible Club at Eastside. Isn’t it true that you just wanted to use the
school for your interests like other students do?

This séems so simple, I can’t believe everybody keeps asking me about this. My parents
cannot afford to send me to a private religious school—so I go to a public school that
their tax money supports. For nine months a year, I spend the majority of my time, like
other students, at school. My friends that are interested in chess, or scuba diving, or
almost any other topic can come to school and get together with other students who
have similar interests. 1 am interested in the Bible and Christanity and would like to use
the school to get together with other Christians and talk about the Bible.

Isn’t it true that you believe that Principal Jefferson and Eastside High School denied
your request solely because of the religious speech content at your meetings?

Yes, how else could you feel? Discrimination is discrimination.
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(STAND) Objection, your Honor. The witness is expressing an opinion. (SIT DOWN)

Sustained. The last statement will be stricken from the record. (LOOK AT WITNESS)
Please stick to answering the questions.

I would just like to clarify a couple of points that came up during direct examination.
The club you are proposing would be both voluntary and non-denominational, correct?

That's right.
You wouldn't force anybody to come to meetings, correct?
No, how could 1?

Mr./Ms. Access, isn’t it true that you would characterize the environment at Eastside as
hostile to students who are Christians?

Yes.
No further questions, your Honor.

(LOOK AT WITNESS) You may step down. (LOOK AT THE DEFENSE) Will the defense
please call its next witness?

(STAND) The defense calls Dr. Brooke Scholars to the stand. (SIT DOWN)
(MOVE TO THE WITNESS STAND AND REMAIN STANDING)

(APPROACH THE WITNESS) Raise your right hand. Do you swear or affirm the testi-
mony you are about to give is the truth, the whole truth, and nothing but the truth?

[ do. (SIT DOWN)

(RETURN TO YOUR SEAT)

(STAND AND APPROACH THE WITNESS) State your name for the Court.
My name is Dr. Brooke Scholars.

Dr. Scholars, where do work and in what capacity?

I have been a Professor of Education and Law at Indiana University for 33 years. I also
serve as editor of Educational Law, a leading publication in my field.

What advanced degrees do you hold and from where did you receive them?

I have a B.S. in Social Studies Education from Indiana State University; an M.S. and Ph.D.
in Curriculum Studies from Columbia University’s Graduate School; and a J.D. from
Indiana University’s School of Law.

Dr. Scholars, what do you consider to be your areas of expertise?

My research and writing mostly focus on the areas of curriculum studies and legal issues
in education.
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Have you authored any books or articles in these areas?

Yes, I have written 17 books and 57 articles relating to curriculum studies and/or legal
issues in education.

Could you define the term “curriculum” for the Court?

The school curriculum includes everything that is related to the mission of the school
under its auspices. Of course, all of the required and elective courses are a part of the
curriculum. In addition, all of the activities and clubs that are sponsored by the school

are also a part of the curriculum.

Let me clarify, Dr. Scholars. Any club or activity that is held at the school is a part of the
school’s curriculum. Is that your testimony?

Yes, if the machinery of the school is being used to pursue some club or activity and is
related to the goals and mission of the school, it is a part of the school “curriculum.”
Even going to the nurse’s office is a part of the curriculum. Anything that the school does
that serves in some way to teach about its mission, even implicitly, is a part of the cur-
riculum.

Dr. Scholars, are you familiar with the Equal Access Act?

Of course, it is my job to be familiar with laws that affect education.

In your opinion, does the Equal Access Act apply to Eastside High School?

No. Although Eastside is a public secondary school that receives federal financial assis-
tance, it does not maintain a “limited open forum.”

Could you define “limited open forum?”

A school has a limited open forum whenever it provides the opportunity for one or more
student groups that are not directly tied to the school curriculum access to the school.

Dr. Scholars, are you familiar with the club system at Eastside?

Yes.

Your Honor, I ask that this document be marked as “defense’s exhibit B.” (GIVE COPY
TO BAILIFF FOR MARKING) (See Appendix C.)

(MARK THE DOCUMENT WITH AN “B” AND GIVE EXHIBIT TO DEFENSE)

(GIVE COPY TO THE WITNESS) Dr. Scholars, do you recognize the document marked
as “defense’s exhibit B?”

Yes, this is the list and brief description of clubs at Eastside High School.

Your Honor, I offer this list and description of clubs at Eastside High School for admis-
sion into evidence as “defense exhibit B.”

You may proceed.
Dr. Scholars, would you please read the names of clubs at Eastside.
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(READ THE NAMES OF CLUBS)
Are all of these clubs, in your expert opinion, related to the curriculum?
Yes, all help to further the total mission of the school.

Could you describe how Chess Club, as an example, relates to the school curriculum or
the mission of the school?

Chess Club provides opportunities for students to work together to develop the habits
and skills of good human relations and citizenship. By participating in Chess Club, stu-
derits feel more connected to the school, which also serves to promote their interest in
other activities of the school and other areas of the curriculum.

Dr. Scholars, in your expert opinion, does the Equal Access Act violate the establishment
clause of the Constitution?

Yes. If the Constitution means anything, it means that we live in a society where you are
free to believe what you want to helieve. The establishment clause helps to ensure that
freedom by providing that government should be neutral with respect to religion—there
should be a wall separating church and state. Secondary students are compelled by the
state to attend school. Under the direction of a school are young, impressionable, and
captive students that often cannot distinguish between toleration and sponsorship of
religious beliefs. The Equal Access Act requires that schools expose this captive audi-
ence to religious worship. I don’t want to send my children to a public school and worry
about the possibility of other students persuading them to believe like they do. Matters
of conscious are best left to the family, not to the state.

In your opinion, would the Equal Access Act pass the three-part Lemon test?

No, the Act would certainly fail the second and third prongs of the test. After studying
the congressional record, it is possible to assume that Congress did have a secular leg-
islative purpose in passing the Act. However, in practice, the Act has the primary effect
of advancing religion and fosters an excessive government entansiement with religion.
The Act provides for the use of the school and its machinery for student prayer and reli-
gious discussion and for faculty sponsorship of student groups that pray. Also, the lan-
guage of the Act is overly broad.

What do you mean by overly broad?

The Act says that schools cannot discriminate because of the “religious, political, philo-
sophical, or other content” of student speech. If the Act applies to Eastside and is con-
stitutional, then if other students at Eastside want to start a Skinheads Club or some
other kind of hate group, Eastside would be powerless to stop them.

(STAND) Objection, your Honor. This testimony is irrelevant to the issues in the case.
(SIT DOWN)

Overruled. The testimony does relate to your freedom of expression claim, counselor.
Nothing further, your Honor. (LOOK AT PLAINTIFF) Your witness. (SIT DOWN)

Dr. Scholars, isn't it true you consider yourself an atheist?
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Objection, your Honor. This line of questioning is irrelevant.
Overruled. (LOOK AT WITNESS) Please answer the question, Dr. Scholars.
No, an agnostic.

Isn't it also true that yor: testified before a congressional committee arguing against the
passage of the Equal Access Act?

Yes, and so did many other people concerned about a free society.

Isn't it true that following your definition of “curriculum,” the Equal Access Act would
not apply to a single public secondary school in the United States?

I dor’t know about every public school in the United States.

Can you identify even one secondary public school that receives federal financial assis-
tance and maintains a limited open forum as the Act provides?

No.

So Congress passed a law that doesnt really apply to anyone?

Objection, your Honor.

I'll withdraw the question, your Honor. Dr. Scholars, you testified during direct exami-
nation that the establishment clause means that government should be neutral with
respect to religion, is that correct?

Yes.

Doesn’t that also mean that the state should not create an environment that is hostile to
or chills religious expression?

Of course, the free exercise of religion and free speech clauses of the First Amendment
guarantee that as well.

Isn’t it true, that public schools that deny access to their facilities to student religious
groups, are in fact violating students’ rights to free exercise of religion and free expres-
sion?

No, not when balanced against the potential to establish religion in a public school. The
impressionability of the students in the secondary school environment tips the balance
in favor of protecting against potential establishment clause violations.

But is it true that schools that do not allow access to student religious groups are in fact
limiting students free exercise of religion and free expressi=n rights?

Yes, but the limitations need to be considered. . .
Thank you, Dr. Scholars. Nothing further, your Honor.

(LOOK AT WITNESS) You may step down. (LOOK AT THE DEFENSE) Will the defense
please call its next witness?

!
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(STAND) Your Honor, the defense rests: (SIT DOWN)

(LOOK AT THE PLAINTIFF) Does the plaintiff wish to make a closing statement?
We do, your Honor.

(LOOK AT PLAINTIFF) You may proceed.

(APPROACH THE jURY) Ladies and Gentlemen of the jury, the plaintiff simply asks
you to require Eastside High School to abide by the Constitition and the laws of the
United States. During the trial, you have heard evidence tha the Equal Access Act does
apply to Eastside High School. Principal Jefferson testified that Eastside is a public sec-
ondary school that receives federal financial assistance. Dr. Brainspector, an expert on
the constitutional rights of children, testified that Eastside has a “limited open forum,”
another requirement of the Act. By denying Kim the opportunity to use the school for a
Christian Bible Club, the school violated the Act.

You also heard testimony from Dr. Brainspector that a secondary school that has a lim-
ited open forum and denies access to its facilities by religious groups violates students’
rights to freedom of expression, freedom of association, and free exercise of religion. In
fact, the Supreme Court has ruled that such a denial was unconstitutional in Widmar v.
Vincent.

Finally, throughout the course of the trial you have heard testimony that the Equal Access
Act and a public secondary school that has a policy allowing access to its facilities by a
religious student organization passes the three-part Lemrion test. The Act and such a pol-
icy do not have the primary effect of advancing religion; in fact, not allowing access to
a secondary public school by a student-initiated religious group actually inhibits reli-
gious expression. In addition, neither the Act nor a school policy of toleration toward
religious expression, excessively entangle government and religion. The establishment
clause does not bar all governmental contact with religion.

Although you have heard evidence on both sides of these issues, the weight of the evi-
dence is on the side of the plaintiff. All the plaintiff asks is for you to require Eastside
High School to allow access to its facilities to a Christian Bible Club. Such a requirement
is consistent with the Constitution and the Equal Access Act.

(LOOK AT THE DEFENSE) Does the defense wish to make a closing argument?

(STAND) We do, your Honor. (APPROACH THE JURY) Ladies and gentlemen of the
jury, opposing counsel is at least right about one thing—you need to do what is rightin
this case. The weight of the evidence will require you to rule in favor of Eastside High
School and the defense.

The Equal Access Act does not apply to Eastside. You have heard testimony from Dr.
Brooke Scholars, an expert in curriculum studies, that all of the clubs at Eastside are
directly related to the school’s curriculum. In short, Eastside does not maintain a “lim-
ited open forum” and the Equal Access Act does not apply.

Even if it did apply, the Equal Access Act is unconstitutional. Using teachers and the
public school machinery to support a religious club hes the primary effect of advancing
religion and unnecessarily entangles government with religion. Ms. Access really wants
the school’s endorsement of prayer and Christianity. Prayer in the public schools was
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ruled unconstitutional by the Supreme Court during the early part of the 1960s in Abing-
ton Township v. Schempp and Engel v. Vitale. We do not need to return to the days when
parents had to worry about exposing their children to religious beliefs in the public
schools.

A key issue in this case is why Eastside denied access to Ms. Access’ Christian Bible Club.
Principal Jefferson provided clear testimony on this issue. Eastside is not trying to cir-
cumvent the Constitution; rather, the school is attempting to live up to the establishment
clause that bars the union of church and state. To rule in favor of the Eastside School Dis-
trict and Principal Jefferson is to rule in favor of the United States Constitution and a
free society.

Finally, Widmar v. Vincent is not an appropriate precedent for this case. Although it is
true that the Supreme Court ruled in Widmar that denying access to a religious student
group was unconstitutional, the students in that case were older and not compelled to
attend like the majority of students at Eastside.

Ladies and gentlemen of the jury, all the defense asks of you is to uphold the important
principle of the Constitution and a free society that bars governmental establishments
of religion. You must do what is right and decide in favor of the defense. (SIT DOWN)
{LOOK AT THE JURY) You have heard the evidence. Now it is your civic duty to decide,
by preponderance of the evidence, two main questions in this case. First, you must decide
whether the defendants, Eastside School District and Principal Jefferson, are guilty of
violating the Equal Access Act. Second, you must decide if the Equal Access Act violates
the establishment clause of the Constitution. Please go with the bailiff to the jury room
and make your decision. When you have decided a unanimous verdict, you will return
and inform the Court.

(STAND) All rise.

(STAND AND EXIT THE COURTROOM)

(FOLLOW THE BAILIFF TO THE JURY ROOM)

(AFTER THE JURY HAS LEFT) Please be seated.

AFTER THE JURY IS READY TO DELIVER ITS VERDICT
(STAND) All rise.
Please be seated. (LOOK AT JURY) Have you reached a verdict?
(STAND) Yes, your Honor.
What is the verdict?
Your Honot, we find the defendant GUILTY/NOT GUILTY of violating the Equal Access
Act and we find the Equal Access Act CONSTITUTIONAL /UNCONSTITUTIONAL
with regard to the establishment clause of the First Amendment.
The defendant has been found GUILTY/NOT GUILTY of violating the Equal Access Act

and the Equal Access Act has been ruled CONSTITUTIONAL /UNCONSTITUTIONAL.
United States District Court for the state of (name of state) is adjourned.

)
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Instructions for the Jury: Kim Access v. Eastside Community Schools

In this case, you must decide two main questions, one statutory and one constitutional. First, you must
decide if the Equal Access Act applies to Eastside High School. Second, does the Equal Access Act nonethe-
less violate the establishment clause of the First Amendment? Throughout the trial, you have heard excel-
lent arguments on both sides of these and other relevant issues. To help you answer these questions, you
should consult the following.

QUESTIONS TO CONSIDER:
Part 1. Does the Equal Access Act apply to Eastside High School?
A. Is Eastside High School a public secondary school that receives federal financial assistance?
__yes_ no
B. Does Eastside High School maintain a limited open forum; do they have at least one “non-
curriculum related” club?
__yes__no
Part2. Does the Equal Access Act violate the establishment clause of the First Amendment?

A. Does the statute have a secular (i.e., not religious) legislative purpose?

__yes__no

B. Does the statute’s principal or primary effect advance or inhibit religion?
_yes__no

C  Does the statute foster an excessive government entanglement with religion?
_.yes__no

If you answered “yes” to both questions in Part One, you should rule that the Equal Access Act does
apply to Eastside High School. If you answered “no” to either of the questions in Part One, you should
rule that the Equal Access Act does not apply to Eastside High School. If you answered “yes” to A and
“no” to B and C in Part Two you should rule the Equal Access Act does not violate the establishment
clause. However, if you answered “no” to A or “yes” to either B or C, you should rule that the Equal
Access Act violates the establishment clause and is thus unconstitutional.
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Appendix A: The Equal Access Act
(20 U.S.C. §§4071-74)

It shall be unlawful for any public secondary school which receives Federal financial assistance and

which has a limited open forum to deny equal access or a fair opportunity to, or discriminate against,

any students who wish to conduct a meeting within that limited open forum on the basis of the reli-

gious, political, philosophical, or other content of the speech at such meetings.

A public secondary school has a limited open forum whenever such school grants an offering to or

opportunity for one or more noncurriculum related students groups to meet on school premises dur-

ing noninstructional time.

Schools shall be deemed to offer a fair opportunity to students who wish to conduct a meeting with-

in its limited open forum if such a school uniformly provides that-

(1) the meeting is voluntary and student-initiated;

(2) there is no sponsorship of the meeting by the school, the government, or its agents or employ-
ees;

(3) employees or agents of the school or government are present at religious meetings only in a non-
participatory capacity;

(4) the meeting does not materially and substantially interfere with the orderly conduct of educa-
tional activities within the school; and

(5) nonschool persons may not direct, conduct, control, or regularly attend activities of student
groups.

Nothing in this subchapter shall be construed to authorize the United States or any State or political

subdivision thereof-

(1) to influence the form or content of any prayer or other religious activity;

(2) to require any person to participate in prayer or other religious activity;

(3) to expend public funds beyond the incidental cost of providing the space for student-initiated
meetings;

(4) to compel any school agent or employee to attend a school meeting if the content of the speech
at the meeting is contrary to the beliefs of the agent or employee;

(5) to sanction meetings that are otherwise unlawful;

(6) to limit the rights of groups o1 students which are not of a specified numerical size; or

(7) to abridge the constitutional rights of any person.

Notwithstanding the availability of any other remedy under the Constitution or the laws of the Unit-

ed States, nothing in this subchapter shall be construed to authorize the United States to deny or

withhold Federal financial assistance to any school.

Nothing in this subchapter shall be construed to limit the authority of the school, its agents or employ-

ees, to maintain order and discipline on school premises, to protect the well-being of students and

faculty, and to assure that attendance of students at meetings is voluntary.
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Appendix B: Eastside School Board Policy 5610

The Board of Education regards student clubs and organizations as a vital part of the total education pro-
gram to develop citizenship, wholesome attitudes, good human relations, knowledge and skills.

School-sponsored clubs and organizations are those directly under the control of the school administra-
tion, and shall have faculty sponsorship. The Superintendent shall establish operational guidelines for
clubs and organizations which shall function for the welfare and the best interest of the students and the
school.

Such clubs and organizations shall not be sponsored by any political or religious organization, or by any
organization which denies membership on the basis of race, colos, creed, sex, or political belief.

Appendix C: Student Clubs at Eastside High School

Chess Club—This activity is for those interested in playing chess. Opportunities to play are held after
school throughout the school year.

Future Medical Assistants (FMA)—This is a club designed for students with an interest in pursuing any
area of medicine. The organization assists in securing blood donations from individuals at Eastside
High School for the Red Cross. Meetings are held to inform the membership about opportunities in
the medical field. Members are accepted at the beginning of school each year.

National Honor Society—Eastside Honor Society is a chapter of the national organization and is bound
by its rules and regulations. It is open to seniors who are in the upper 15% of their class. Eastside in
practice and by general agreement of the local chapter has inducted only those juniors in the upper
7% of their class. The selection is made not only upon scholarship but also character, leadership, and
service. A committee meets and selects those students who they believe represent the high qualities
of the organization. Induction into INHS is held in the spring of each year.

Outdoor Education—This activity is an opportunity for interested students to be involved in the ele-
mentary school Outdoor Education Program. High school students are used as camp counselors and

leaders for this activity. Students are solicited to help work prior to the fall and spring Outdoor Ed
Program.

Photography Club—This is a club for the student who has an interest and/or ability in photography.
Students have an opportunity to take photos of school activities. A dark room is provided for the
students’ use. Membership in this organization begins in the fall of each school year.

Subsurfers—Is a club designed for students interested in learning about skin and scuba diving and other

practical applications of that sport. Opportunities in the classroom and in our pool are made avail-
able for students involved in this activity. Membership is solicited in the fall and spring of each year.
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Relevant U.S. Supreme Court Decisions

Key Holdings from the Supreme Court Decision

The case of Kim Access v. Eastside Community Schools is based upon the U.S. Supreme Court case, West-
side Community Board of Education v. Mergens (1990). An abstract of that case, taken directly from the Court’s
decision, is presented below. Do you agree or disagree with the Court’s decision in Mergens? How does
your decision compare with the Supreme Court’s? Do you prefer some justices’ arguments to others?

Westside Community Board of Education v. Mergens
496 U.S. 226
No. 83-1597
Argued: January 9, 1990
Decided: June 4, 1990

The Facts of the Case:

Westside High School, a public secondary school that receives federal financial assistance, permits its
students to join, on a voluntary basis, a number of recognized groups and clubs, all of which meet after
school hours on school premises. Citing the establishment clause and a School Board policy requiring
clubs to have faculty sponsorship, petitioner school officials denied the request of respondent Mergens
for permission to form a Christian club that would have the same privileges and meet on the same terms
and conditions as other Westside student groups, except that it would have no faculty sponsor. After the
Board voted to uphold the denial, respondents, current and former Westside students, brought suit seek-
ing declaratory and injunctive relief. They alleged, inter alis, that the refusal to permit the proposed club
to meet at Westside violated the Equal Access Act, which prohibits public secondary schools that receive
federal assistance and that maintain a “limited open forum” from denying “equal access” to s:udents
who wish to meet within the forum on the basis of the “religious, political, philosophical, or other con-
tent” of the speech at such meetings. In reversing the District Court’s entry of judgment for petitioners
(the school officials), the Court of Appeals held that the Act applied to forbid discrimination against
respondents’ proposed club on the basis of its religious content, and that the Act did not violate the estab-
lishment clause. The U.S. Supreme Court affirmed this judgement.

Key Holdings:
Part: Does the Equal Access Act apply to Westside High School and did Westside violate the Act?

(a) The Act provides, among other things, that a “limited open forum” exists whenever a covered school
“grants an offering to or opportunity for one or more noncurriculum related student groups to meet on

school premises.” Its equal access obligation is therefore triggered even if such a school allows only one
"noncurriculum related” group to meet.

(b) Although the Act does not define the crucial phrase “noncurriculum related student group,” that term
is best interpreted in the light of the Act’s language, logic, and nondiscriminatory purpose, and Con-
gress’ intent to provide a low threshold for triggering the Act’s requirements, to mean any student group
that does not directly relate to the body of courses offered by the school. A group directly relates to a
school’s curriculum if the group’s subject matter is actually taught, or will soon be taught, in a regular-
ly offered course; if that subject matter concerns the body of courses as a whole; or if participation in the
group is required for a particular course or results in academic credit. Whether a specific group is “non-
curriculum related” will therefore depend on the particular school’s curriculum, a determinat.on that
would be subject to factual findings well within the competence of trial courts to make.
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(c) Westside’s existing student clubs include one or more “noncurriculumn related student group{s]” under
the foregoing standard. For example, Subsurfers, a club for students interested in scuba diving, is such
a group, since its subject matter is not taught in any regularly offered course; it does not directly relate
to the curriculum as a whole in the same way that a student government or similar group might; and
participation in it is not required by any course and does not result in extra academic credit. Thus, the
school has maintained a “limited open forum” under the Act and is prohibited from discriminating, based
on the content of the students’ speech, against students who wish to meet on school premises during
noninstructional time.

(d) Westside’s denial of respondents’ request to form a religious group constitutes a denial of “equal
access” to the school’s limited open forum. Although the school apparently permits respondents to meet
informally after school, they seek equal access in the form of official recognition, which allows clubs to
be part of the student activities program and carries with it access to the school newspaper, bulletin
boards, public address system, and annual Club Fair. Since denial of such recognition is based on the
religious content of the meetings respondents wish to conduct within the school’s limited open forum,
it violates the Act.

Part II: Is the Equal Access Act a violation of the establishment clause of the First Amendment?

(a) Because the Act on its face grants equal access to both secular and religious speech, it meets the sec-
ular purpose prong of the [Lemon] test.

(b) The Act does not have the primary effect of advancing religion. There is a crucial difference between
government and private speech endorsing religion, and, as Congress recognized in passing the Act, high
school students are mature enough and are likely to understand that a school does not endorse or sup-
port student speech that it merely permits on a nondiscriminatory basis. Moreover, the Act expressly lim-
its participation by school officials at student religious group meetings and requires that such meetings
be held during “noninstructional time,” and thereby avoids the problems of the students” emulation of
teachers as role models and mandatory attendance requirements that might otherwise indicate official
endorsement or coercion. Although the possibility of student peer pressure remains, there is little if any
risk of government endorsement or coercion where no formal classroom activities are involved and no
school officials actively participate.

(c) Westside does not risk excessive entanglement between government and religion by complying with
the Act, since the Act’s provisions prohibit faculty monitors from participating in, nonschool persons
from directing, controlling, or regularly attending, and school “sponsorship” nf, religious meetings.
Indeed, a denial of equal access might well create greater entanglement problems in the form of invasive
monitoring to prevent religious speech at meetings at which it might occur.

The judgment of the Eighth Circuit Court of Appeals is affirmed.

Concurring Opinions, Justice Kennedy and Justice Scalia:

“Agreeing that thie Act does not violate the establishment clause, concluded that, since the accommoda-
tion of religion mandated by the Act is a neutral one, in the context of this case it suffices to inquire
whether the Act violates either of two principles. First, the government cannot give direct benefits to reli-
gion in such a degree that it in fact establishes a state religion or religious faith, or tends to do so. Coun-
ty of Allegheny v. American Civil Liberties Union, Greater Pittsburgh Chapter, 492 U.S. 573, 655. Any incidental
benefits that accompany official recognition of a religious club under the Act’s criteria do not lead to the
establishment of religion under this standard. See Widmar v. Vincent, 454 U.S. 263, 273-274. Second, the
government cannot coerce any student to participate in a religious activity. Cf. County of Allegheny,
supra, at 659. The Act also satisfies this standard, since nothing on its face or in the facts of this case demon-
strates that its enforcement will pressure students to participate in such an activity.”
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Dissenting Opinions, Justice Stevens:

“The dictionary is a necessary, and sometimes sufficient, aid to the judge confronted with the task of con-
struing an opaque Act of Congress. In a case like this, however, I believe we must probe more deeply to
avoid a patently bizarre result. Can Congress really have intended to issue an order to every public high
school in the Nation stating, in substance, that if you sponsor a chess club, a scuba diving club, or a French
club - without having formal classes in those subjects - you must also open your doors to every religious,
political, or social organization, no matter how controversial or distasteful its views may be? I think not.
A fair review of the legislative history of the Equal Access Act discloses that Congress intended to rec-
ognize a much narrower forum than the Court has legislated into existence today.”

Recent and Related United States Supreme Court Cases

Agostini v. Felton
Argued: April 15, 1997
Decided: June 23, 1997

The Facts of the Case:

Sensing a shift in the Supreme Court’s interpretation of the establishment clause, the New York City
School Board, which had been the subject of a permanent injunction in Aguilar v. Felton (1985), sought to
have that case reopened so it could begin to use federal money to provide remedial education to students
who qualified. The suit, brought by a New York parochial school board and some of its students’ par-
ents, challenged a District Court ruling upholding the twelve-year-old decision of Aguilar v. Felton. In
Aguilar the Court prohibited public school teachers from teaching for limited and specific purposes in
parochial schools as a violation of the establishment clause.

The Decision:

The Court overruled its decision in Aguilar v. Felton (1985) and ruled such a scheme was constitutional-
ly permissible. The Court held that there was no evidence to support its former presumption that the
entrance of public school teachers into parochial schools will inevitably lead to the formation of a state-
sponsored religion. The New Yotk program that sent public school teachers into parochial schools to pro-
vide remedial instruction, did not provide parochial schools with any incentive to establish religion in
order to attract public school teachers. The Court held that under its new view, only those policies that
generate an excessive conflict between church and state will be deemed to violate the establishment
clause. This decision also overturned Grand Rapids School District v. Ball (1985).

Rosenberger v. University of Virginia
515 U.S. 819
Argued: March 1, 1995
Decided: June 29, 1995

The Facts of the Case:

Ronald W. Rosenberger, a University of Virginia student, requested $5,800 from a student activities fund
at the University to subsidize the publishing costs of Wide Awake: A Christian Perspective at the University
of Virginia. The University of Virginia refused to provide funding. The University denied Rosenberger’s
request because the publication “primarily promotes or manifests a particular belief in or about a deity
or an ultimate reality,” which was prohibited by University guidelines.

The Decision:

A divided Court held that the University’s denial of funding, due to the content of speech, amounted to
viewpoint discriminatiori. The Court reasonsed that no matter how scarce University publication fund-
ing may be, if it choosr:s to promote any speech, it must promote all forms equally. The Court rejected
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potential establishment clause concerns because the University’s program had been neutral with respect
to religion. Providing funding to a religious publication, on the same basis it does other publications,
does not violate the establishment clause. The Court concluded by stating that the University could not
stop all funding of religious speech while continuing to fund an atheistic publication.

Board of Education Kiryas Joel Village School v. Grumet
512 U.S. 687
Argued: March 30, 1994
Decided: June 27, 1994

The Facts of the Case:

In 1989, the New York legislature intentionally designed school district boundaries consistent with the
boundaries of the Village of Kiryas Joel. The Village of Kiryas Joel is a religious enclave of Satmar Hasidim
whose occupants practice a form of Orthodox Judaism. Tax payers and the Association of State School
Boards embarked on a lawsuit claiming that the statute created a school district that limited access only
to residents of Kiryas Joel. ’

The Decision:

In a 6-to-3 decision, the Court held that the statute’s purpose was to exclude all but those who lived in
and practiced the village enclave’s extreme form of Judaism. The scheme violated the establishment
clause’s requirement that states maintain a neutral position with respect to religion. By clearly creating
a school zone which excluded those who were non-religious and /or did not practice Satmar Hasidism,

the state demonstrated a preference for one religion over another or for religion over non-religion in
general.

Lamb’s Chapel v. Center Moriches School District
508 U.S. 385
Argued: February 24, 1993
Decided: June 7, 1993

The Facts of the Case:

Consistent with a New York law authorizing schools to regulate the after-hour use of school property
and facilities, Center Moriches School District prohibited the use of its property by any religious group.
Lamb’s Chapel was repeatedly denied access by the school to the school’s facilities for an after-hours reli-
gious-oriented film series on family values and child rearing. The Chapel brought suit against the School
District in federal court.

The Decision:

By a unanimous vote, the Supreme Court ruled that such a denial was unconstitutional. First, the Dis-
trict violated freedom of speech by refusing the Chapel’s request to show movies on school premises
solely because of the religious content of the films. Although non-public schools are permitted under
New York law to restrict access to their premises based on content or speaker identity, such restrictions
must be reasonable and “viewpoint neutral.” By refusing access only to a religious perspective, the dis-
trict violated the standard of reasonableness and neutrality. Second, permitting the Chapel to use the dis-
trict’s premises would not have violated the establishment clause. Public access to school facilities by
religious groups after schoul hours is constitutionally permissible.
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CHAPTER FIVE
Annotated Table of Supreme Court Cases

The following table of Supreme Court cases are ones that
have been mentioned in the pages of this volume. The cases
are listed in alphabetical order and include a citation as well
as a brief synopsis of the Supreme Court’s ruling.

Supreme Court decisions are officially published by the
U.S. Government Printing Office in a series of volumes, Unit-
ed States Reports. The citations that follow refer the reader to
the Lnited States Reports whenever possible. To obtain a com-
plete copy of any Supreme Court decision, readers may go
to the library and locate the appropriate volume and page
number of the United States Reports or look up the case in the
index of one of the other print publications of Supreme Court
decisions (i.e., United States Law Week, Supreme Court Reporter,
or United States Supreme Court Report, Lawyers’ Edition). The
volume is the number that precedes “U.5.” in United States
Reports citations, whereas the page number follows “U.S.”
For example, in Abington Township v. Schempp, 374 U.S. 203
(1963), readers would locate volume 374 of the Lnited States
Reports and turn to page 203.

Many Supreme Court decisions, including those in the fol-
lowing table, may be obtained electronically. To obtain the
full text of many recent as well as historically significant
Supreme Court decisions via the World Wide Web, readers
may go to the following web sites:

FedWorld/FLITE (Federal Legal Information Through Electron-
ics) Supreme Court Decisions—
http:/ /www.fedworld.gov/suprourt/index.htm

FindLaw Internet Legal Resources—http:/ /www.findlaw.com/
Legal Information Institute—http:/ /fatty.law.cornell.edu/

United States Supreme Court Plus—
http:/ / www.usscplus.com/

To obtain brief accounts of many recent as well as historical-
ly significant Supreme Court decisions, readers may go to
- the following web site:

Oyez: A U.S. Supreme Court Database—
http:/ /court.it-services.nwu.edu/oyez/

The following summaries were adapted from these web sites
and/or from the United States Reports.

Abington Township v. Schempp, 374 U.S. 203 (1963)
Did the Pennsylvania law and Abington’s policy, requir-
ing public school students to read passages from the Bible
or recite the Lord’s Prayer, violate the religious freedom

of students as protected by the First Amendment? These
policies, the Court ruled, violated both the free exercise
clause and the establishment clause of the First Amend-
ment since the readings and recitations were essentially
religious ceremonies and were “intended by the state to
be 50.” The Court also held that the ability of a parent to
excuse a child from these ceremonies by a written note
was irrelevant since it did not prevent the school’s actions
from violating the establishment clause.

Abrams o, United States, 250 U.S. 616 (1919)

Does the Espionage Act of 1917, which makes it unlawful
to incite resistance to the war effort or curtail production
of war materials, violate the free speech clause of the First
Amendment? The Act is constitutional and the defendants’
convictions are affirmed. In Justice Clarke’s majority opin-
ion, the leaflets are an appeal to violent revolution, a call
for a general strike, and an attempt to curtail production
of munitions. Thus, the leaflets had a tendency to encour-
age war resistance and to curtail war production. Justices
Holmes and Brandeis dissented. Their dissent argued the
necessary intent to incite violent or unlawful behavior had
not been shown. These views became a classic libertarian
pronouncement on freedom of speech.

Adamson v. California, 332 U.S. 46 (1947)

Is a defendant’s Fifth Amendment right not to bear wit-
ness against himself applicable in state courts and pro-
tected by the Fourteenth Amendment’s due process clause?
A divided Court found that the Fourteenth Amendment’s
cue process clause did not extend to defendants a Fifth
Amendment right not to bear witness against themselves
in state courts. Relying on past decisions such as Twining
v. New Jersey (1908), which explicitly denied the applica-
tion of the due process clause to the right against self-incrim-
ination, and Palko v. Connecticut (1937), Justice Reed argued
that the Fourteenth Amendment did not incorporate all of
the privileges and immunities of the first ten amendments
to individuals at the state level. In a lengthy dissent, Jus-
tice Black argued for the absolute and complete applica-
tion of the Bill of Rights to the states. The Court has
continuously rejected Justice Black’s argument for total
incorporation and has chosen to selectively incorporate
provisions of the Bill of Rights on a case by case basis. The
specific decision in this case was overturned by the Court
in Malley v. Hogan (1964).

Agostini v. Felton (1997)

Do public school teachers violate the establishment clause
when they provide instruction in parochial schools? The
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Court overruled its decision in Aguilar v. Felton (1985)
and ruled such a scheme was constitutionally permissi-
ble. The Court held that there was no evidence to sup-
port its former presumption that the entrance of public
school teachers into parochial schools will inevitably lead
to the formation of a state-sponsored religion. The New
York program, which sent public school teachers into
parochial schools to provide remedial instruction, did
not provide parochial schools with any incentive to estab-
lish religion in order to attract public school teachers. The
Court held that under its new view, only those policies
that generate an excessive conflict between church and
state will be deemed to violate the establishment clause.
This decision also overturned a portion of the Court’s
ruling in Grand Rapids School District v. Ball (1985).

Aguilar v. Felton, 473 U.S. 402 {1985)

Did New York City’s policy of using Title I funds to pay
salaries of parochial school teachers violate the estab-
lishment clause of the First Amendment? Acknowledg-
ing that the efforts of the City of New York were
well-intentioned, the Court found that the funding scheme
violated the establishment clause. Relying on its decision
in Grand Rapids School District v. Ball (1985), the Court
held that the administration of aid in parochial schools
would assist in furthering the religious mission of those
schools. New York’s program “would require a perma-

" nent and pervasive presence” of public officials in reli-
gious schools. Thus, the Court ruled the program excessively
entangles government and religion and is a violation of
the establishment clause. This ruling was overturned by
the Court in Agostini v. Felton (1997).

Barron v. Baltimore, 32 U.S. 243 (1833)

Does the Fifth Amendment deny states the right to take
private property for public use without justly compen-
sating the property’s owner? The Court announced its
decision in this case without hearing the arguments of
the City of Baltimore. Writing for a unanimous Court,
Chief Justice John Marshall found that the takings clause
of the Fifth Amendment was specifically intended to limit
the power of the national goverrunent. Noting the intent
of the framers and the development of the Bill of Rights
as an exclusive check on the national government, Mar-
shall argued ti:at the Supreme Court had no jurisdiction
in this case since the Fifth Amendment was not applica-
ble to the states. This ruling has been overturned by the
Court’s 20th-century interpretations of Section 1 of the
Fourteenth Amendment.

Bethel School District No. 403 v. Fraser, 478 U.S. 675 (1986)
Does the First Amendment prevent a school district from
disciplining a high school student for giving a lewd speech
at a high school assembly? The Court held that it was
constitutionally permissible for the school to prohibit the
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use of vulgar and offensive language. Chief Justice Burg-
er distinguished between political speech that the Court
previously had protected in Tinker v. Des Moines Inde-
pendent Community School District (1969) and the implic-
it sexual content of Fraser’s message at the assembly.
Burger reasoned that the First Amendment did not pro-
hibit schools from prohibiting vulgar and lewd speech
since such speech was inconsistent with the “fundamental
values of public school education.”

Board of Education Kiryas Joel Village School v. Grumet,
512 U.S. 687 (1994)

Did a 1989 statute that intentionally drew school dist.ict
boundaries in accordance with the Village of Kiryas Joel,
the religious enclave of Satmar Hasidism, violate the
establishment clause? In a 6-to-3 decision, the Court held
that the statute’s purpose was to exclude all but those
who lived in and practiced the village enclave’s form of
Orthodox Judaism. This scheme violated the establish-
ment clause’s requirement that states maintain a neutral
position with respect to religion. By clearly creating a
school zone which excluded those who were non-reli-
gious and /or did not practice Satmar Hasidism, the state
demonstrated a preference for one religion over another
or for religion over non-religion in general.

Boyd v. United States, 116 U.S. 616 (1886)

Did the government, by requiring George and Edward
Boyd to turn over private papers against their will, vio-
late the Fourth Amendment’s protections against unrea-
sonable searches and seizures? The Court ruled that such
a requirement constituted an unreasonable search with-
in the context of the Fourth Amendment. In addition, the
Court held that a close relationship existed between the
Fourth Amendment’s prohibition against unreasonable
searches and seizures and the Fifth Amendment’s pro-
hibition against self-incrimination. Thus, a search in vio-
lation of the Fourth Amendment cannot be admitted into
evidence because of the Fifth Amendment.

Brandenburg v. Ohio, 395 U.S. 444 (1969)

3

Did Ohio’s law, prohibiting public speech that advocates
various illegal activities, violate Brandenburg'’s right to
free speech as protected by the First and Fourteenth
Amendments? The Court held that the Ohio law violat-
ed Brandenburg'’s right to free speech. Using a two-
pronged test to evaluate the Ohio law, the Court ruled
that speech can be prohibited if it is (1) “directed at incit-
ing or producing imminent lawless action;” and (2) it is
“likely to incite or produce such action.” The Ohio statute
outlawed certain types of speech while ignoring whether
or not the speech would actually incite imminent lawless
action. The failurc to make this distinction rendered the
law overly broad and in violation of the First Amend-
ment.

-
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California v. Greenwood, 486 U.S. 35 (1988) Dred Scott v. Sandford, 60 U.S. 393 (1856)

Did the warrantless search and seizure of Greenwood’s
garbage violate the Fourth Amendment? In a 6-2 decision
the Court held that garbage placed at the curbside is unpro-
tected by the Fourth Amendment. Maintaining that there
was no reasonable expectation of privacy for trash on pub-
lic streets “readily accessible to animals, children, scav-
engers, snoops, and other members of the public,” the
Court found no violation of the Fourth Amendment'’s pro-
hibition against unreasonable searches and seizures.

Cantwell v. Connecticut, 310 U.S. 296 (1940)

Did Connecticut’s solicitation statute violate the Cantwells’
First Amendment free speech or free exercise rights? In a
unanimous decision, the Court held that the statute, by
requiring the issuance of certificates to people intending
to solicit money for religious causes, allowed local offi-
cials broad authority to determine which causes werc reli-
gious and which ones were not. Thus, the statute violated
the First and Fourteenth Amendments to the Constitution.
The Court held that although states may pass general reg-
ulations on solicitation, they could not single out one group
as Connecticut had.The Cantwells’ message, while offen-
sive to many, did not contain any threat of “bodily harm”
and was protected religious speech.

Carroll v. United States, 262 U.S. 132 (1925)

Did the warrantless search of Carroll’s automobue violate
the Fourteenth Amendment’s protection against unrea-
sonable searches and seizures? The Court ruled that the
warrantless search of the car was constitutional estab-
lishing the “automobile exception” to the general warrant
requirement. Justice Taft reasoned that the car and every-
thing in it could have been driven away while a warrant
was being obtained.

Chandler v. Miller, (1997)

Did Georgia’s statute, requiring drug testing of political
candidates, violate the Fourth Amendment’s guarantee
against illegal search and seizures? In an 8-to-1 opinion,
the Court stressed that although the Fourth Amendment
generally prohibits officials from conducting searches and
seizures without individualized suspicion, there does exist
anarrowly defined category of permissible suspicionless
searches and seizures. Georgia’s statute, however, did not
fall into this exceptional category since it failed to show
why its desire to avoid drug users in its high political
offices should outweigh candidates’ privacy interests. The
Court concluded that even if such a problem did exist, the
affected officials would most likely not perform the kind
of high-risk, safety sensitive tasks (e.g., operating a train)
which might justify the statute’s proposed incursion on
their individual rights.

Was Dred Scott free or slave and was the Missouri Com-
promise constitutional? Dred Scott was a slave. Under
Articles Three and Four, argued Chief Justice Taney, no
one but a citizen of the United States could be a citizen of
a state. Taney reached the conclusion that no person descend-
ed from an American slave had ever been a citizen for Arti-
cle Three purposes. The Court then held the Missouri
Compromise unconstitutional by the due process clause
of the Fifth Amendment, hoping to end the slavery ques-
tion once and for all. The Missouri Compromise uncon-
stitutionally denied people, according to the Taney Court,
of their property (slaves). This was the Court’s first use of
substantive due process in striking down a federal law.
Justice Benjamin Curtis’ dissent in this case became the
basis for the Fourteenth Amendment’s provisions that
overturned the Court’s decision in this case.

Edwards v. Aguillard, 482 U.S, 578 (1987)

Did the Louisiana law, which mandated the teaching of
“creation science” along wiih the theory of evolution, vio-
late the establishment clause of the First Amendment? The
Court held that the law violated the Constitution. Using the
three-pronged test that the Court had developed in Lemon
v. Kurtzman (1971) to evaluate potential violations of the
establishment clause, Justice Brennan argued that Louisiana’s
law failed all three prongs of the test. First, it was not enact-
ed to further a clear secular purpose. Second, the primary
effect of the law was to advance the viewpoint that a “super-
natural being created hurnankind,” a central tenet of many
religions, Third, the law entangled the interests of church
and state by seeking “the symbolic and financial support
of government to achieve a religious purpose.”

Engel v. Vitale, 370 U.S, 421 (1962)

Does the reading of a nondenominational prayer at the
start of the school day violate the establishment clause of
the First Amendment? Neither the prayer’s non-denom-
inational character nor its voluntary character save it from
unconstitutionality. The Court ruled that by providing the
prayer, New York officially endorsed religion and there-
fore violated the establishment clause. This was the first
in a series of cases in which the Court used the establish-
ment clause to eliminate religious activities of all sorts,
which had traditionally been a part of public ceremonies.
The Court’s interpretation of the establishment clause
remains unpopular with many Americans.

Everson v. Board of Education, 330 U.S. 1 (1947)

Did a New Jersey statute that allowed for the reimburse-
ment of money used to send children to school (including
religious schools) on public transportation violate the estab-
lishment clause of the First Amendment? A divided Court
held that the law did not violate the Constitution. Justice
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Black argued that services like busing and police and fire
protection for parochial schools are “separate and so indis-
putably marked off from the religious function” that for
the state to provide them would not violate the estab-
lishment clause. The law did not financially support
parochial schools, nor did it support them directly in any-
way. The law was intended to assist parents of all reli-
gions with getting their children to school. This case was
the first instance of the Court’s application of the First
Amendment’s establishment clause to the states by way
of the liberty protected by the due process clause of the
Fourteenth Amendment.

Gitlow v. New York, 268 U.S. 652 (1925)

Is the New York law, that allows the state to punish indi-
viduals that advocate the overthrow of the government,
an unconstitutional violation of the free speech clause of
the First Amendment? And, does the First Amendment
apply to the states? By virtue of the liberty protected by
due process of the Fourteenth Amendment, states can-
not infringe upon freedom of speech. A state may lorbid
both speech and publication if they have a tendency to
result in action dangerous to public security, even though
such utterances create no clear and present danger. This
rationale of the majority has sometimes been called the
“dangerous tendency” test. A state legislature, however,
may decide that an entire class of speech is so dangerous
that it should be prohibited. If these restrictions are not
unreasonable, the defendant will be punished even if
his/her speech created no danger at all.

Goss v. Lopez, 419 U.S. 565 (1975)

Did the school, by suspending the students without pre-
liminary hearings, violate the students’ due process rights
guaranteed by the Fourteenth Amendment? In a 5-to-4
decision, the Court ruled that Ohio could not deny the
opportunity to an education “on grounds of misconduct
absent fundamentally fair procedures to determine whether
the misconduct ha[d] occurred.” The Court held that
attending school is an interest that qualifies for protec-
tion through the due process clause of the Fourteenth
Amendment. As such, it is an interest that could not be
taken away without minimum procedures required by
the clause. The Court found that students facing sus-
pension of 10 days or less should at a minimum be given
notice and afforded some kind of hearing.

Hazelwood School District v. Kuhlmeier, 484 U.S, 260 (1988)

Did the principal’s prior restraint of articles from the
school publication about teenage pregnancy and the effects
of divorce on students violate the students’ rights under
the First Amendment? In a 5-t0-3 decision, the Court held
that the First Amendment did not require schools to affir-
matively promote particular types of student speech under
its auspices. Furthermore, the Court ruled that schools
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retained the right to refuse to sponsor speech that was
“inconsistent with ‘the shared values of a civilized social
order.’” The First Amendment allowed educators edito-
rial control over the content of student speech so long as
their actions were “reasonably related to legitimate ped-
agogical concerns.” The actions of the principal met this
test.

Hurtado v. California, 110 U.S. 516 (1884)

Does the Fifth Amendment right to a grand jury indict-
ment apply to the states through the Fourteenth Amend-

- ment’s due process clause? The Court said “no” and held

that any legal proceeding that protects liberty and justice
is due process. Justice Mathew’s majority opinion rea-
soned that the Constitution cannot be locked into static
conceptions of due process and that states could base
criminal proceedings on information rather than grand
jury indictments. The Court also took the position that
nothing in the Constitution is superfluous. Since the Fifth
Amendment contains both a guarantee of grand jury pro-
ceedings and a guarantee of due process, the latter can-
not embrace the former.

Katz v. United States, 389 U.S. 347 (1967)

Is evidence, obtained through the use of wiretaps, pro-
tected from being used as evidence against defendants
under the Fourth Amendment? The Court ruled that Katz
was entitled to Fourth Amendment protection for his tele-
phone conversations and that a physical intrusion into
the area he occupied was unnecessary to trigger the
Amendment. “The Fourth Amendment protects people,
not places,” wrote Justice Potter Stewart for the Court. A
concurring opinion by Justice John Marshall Harlan intro-
duced the idea of a “reasonable expectation of privacy”
as a threshold standard in Fourth Amendment cases. In
other words, people are protected from unreasonable
searches and seizures only where they have a reasonable
expectation of privacy.

Ladue v. Gilleo, 512 U.S. 43 (1994)

Does the Ladue ordinance that banned window signs
violate Gilleo’s right to free speech as protected by the
First Amendment? While acknowledging Ladue’s police
power to minimize visual clutter associated with signs,
the Court ruled that the law “almost completely fore-
closed a venerable means of communication that is both
unique and important.” The Court conveyed a “special
respect” for an individual’s right to liberty in his/her
own home.

Lamb’s Chapel v. Center Moriches School District, 508 U.S.
385 (1993)

Did the district violate the First Amendment’s freedom
of speech and free exercise of religion guarantees when
it denied Lamb’s Chapel the use of school premises to
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show religious-oriented films? By a unanimous vote, the
Supreme Court ruled that such a denial was unconstitu-
tional. First, the district violated freedom of speech by
refusing the Chapel’s request to show movies on school
premises solely because of the religious content of the
films. Although non-public schools are permitted under
New York law to restrict access to their premises based on
content or speaker identity, such restrictions must be rea-
sonable and “viewpoint neutral.” By refusing access only
to a religious perspective, the district violated the stan-
dard of reasonableness and neutrality. Second, permitting
the Chapel to use the district’s premises would not have
violated the establishment clause. Public access to school
facilities after school hours by religious groups is consti-
tutionally permissible.

Lee v. Weisman, 505 U.S. 577 (1992)

Do prayers offered at official public school ceremonies vio-
late the establishment clause of the First Amendment? In
a 5-to-4 decision, the Court held that the government'’s
involvement in religious ceremonies during commence-
ment creates “a state-sponsored and state-directed reli-
gious exercise in a public school.” The school’s policy
creates subtle and indirect coercion by forcing students
to act in ways that promote religion. The Court cited the
age of the audience and the nature of the event as factors
that distinguished between prayers at graduation and
prayers at other government functions like those the Court
had upheld in Marsh v. Chambers (1983).

Lemon v. Kurtzman, 403 U.S. 602 (1971)

Did the Rhode Island and Pennsylvania statutes, which
provided for the financial support of secular subjects in
religious schools, violate the First Amendment’s estab-
lishment clause? Writing for the majority, Chief Justice
Burger articulated a three-part test to be used in estab-
lishment clause cases. To be constitutional, a statute or
state action must have (1) “a secular legislative purpose,”
(2) it must have principal effects which neither advance
nor inhibit-religion, and, (3) it must not foster “an exces-
sive government entanglement with religion.” The Court
found that the subsidies provided to parochial schools in
both states failed this test. In particular, the Court held
that both schemes excessively entangled government and
religion. Although some justices would prefer to use a dif-
ferent test, the three-part Lemon test is still used by the
Court in establishment clause cases.

Lochner v. New York, 198 U.S. 45 (1905)
Does the New York law requiring that bakers not work
more than sixty hours in a week or ten hours a day vio-
late the liberty protected by due process of the Fourteenth
Amendment? The Court invalidated the New York law.
The majority maintained that the statute interfered with
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the freedom of contract, and thus the Fourteenth Amend-
ment’s right to liberty afforded to employer and employ-
ee. The Court viewed the statute as a labor law; the state
had no reasonable ground for interfering with liberty by
determining the hours of labor. The Court’s decision in
this case was overruled in West Coast Hotel Company v. Par-
rish (1937).

Lynch v. Donnelly, 465 U.S. 668 (1984)

Did the inclusion of a nativity scene in the City of Paw-
tucket, Rhode Island’s holiday display violate the estab-
lishment clause of the First Amendment? While
acknowledging the religious significance of the créche, the
Court ruled the city had not violated the establishment
clause. The Court found that the display, viewed in the
context of the holiday season, was not a purposeful effort
to advocate a particular religious message. Rather, the dis-
play merely depicted the historical origins of the holiday
and the city had “legitimate secular purposes” for its dis-
play. The Court held that such symbols posed no danger
of establishing a state church.

Mapp v. Chio, 367 U.S. 643 (1961)

May evidence obtained through a search in violation of
the Fourth Amendment be admitted in a state criminal
proceeding? The Court held that “all evidence obtained
by searches and seizures in violation of the Constitution
is, by [the Fourth Amendment], inadmissible in a state
court.” Mapp’s conviction was overturned because the
evidence used to convict her violated the Fourth Amend-
ment. This decision applied the exclusionary rule to the
states thereby excluding illeally obtained evidence from
courts at all levels. The decision also overruled Wolf v. Col-
orado (1949).

Marbury v. Madison, 5 U.S. 137 (1803)

Is Marbury entitled to his appointment of Justice of the
Peace in the District of Columbia? Is a writ of mandamus
the correct way to get it? And, is the Supreme Court the
place for Marbury to get the relief he requests? The Court
held, in an opinion authored by Chief Justice John Mar-
shall, that the Constitution was “the fundamental and
paramount law of the nation,” that it was the duty of the
judiciary to interpret the Constitution, and that “an act of
the legislature repugnant to the constitution is void.” In
other words, when the courts rule that an act of the legis-
lature conflicts with the Constitution—the highest and
supreme law, the act is invalid. Although Marbury was
entitled to his commission, the Supreme Court could not
have original jurisdiction in mandamus cases as provid-
ed for by Section 13 of the Judiciary Act of 1789. Article
Three, Section Two of the Constitution limits the courts’
original jurisdiction to a narrow range of cases. Thus, the
Supreme Court ruled that Section 13 of the Judiciary Act
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of 1789 was unconstitutional, establishing the Supreme
Court’s power of judicial review of acts by the executive
and legislative branches of the federal government.

Marsh v. Chambers, 463 U.S. 783 (1983)

Does opening the Nebraska legislature with a prayer vio-
late the establishment clause of the First Amendment? In
a 6-to-3 decision, the Court upheld this practice. In his
opinion for the Court, Chief Justice Warren Burger aban-
doned the three-part test of Lemon v. Kurtzman, which
had been used for cases involving the establishment clause.
Burger’s majority opinion used historical evidence to
guide the Court. Prayers by tax-supported legislative
chaplains could be traced to the First Continental Con-
gress and to the First Congress that framed the Bill of
Rights. Through his analysis, Burger concluded the prac-
tice had become “part of the fabric of our society.” In such
circumstances, an invocation for Divine guidance is not
an establishment of religion. “It is,” wrote Burger, “sim-
ply a tolerable acknowledgment of beliefs widely held
among the people of this country.”

Maryland v. Wilson, (1997)

May the police order passengers to exit vehicles during
traffic stops without violating the Fourth Amendment’s
search and seizure guarantees? The Court held that after
lawfully stopping a speeding vehicle, an officer may order
its passengers to step out. The Court reasoned that the
government’s interest in officer safety outweighs the slight
infringements on personal liberty posed by such action.
The conviction of Wilson was upheld.

MecCollum v. Board of Education, 333 U.S. 203 (1948)

Does the use of the public schools for religious classes
violate the First Amendment’s establishment clause? The
Court held that the use of public property for religious
instruction and the use of the machinery of the public
school for religious purposes violated the establishment
clause. Because pupils were required to attend school and
were released in part from this legal duty if they attend-
ed the religious classes, the Court found that the school
system was “beyond question a utilization of the tax-
established and tax-supported public school system to
aid religious groups and to spread the faith.” Although
Champaign’s “shared time” system attempted to treat all
religions equally, it did so violating the establishment
clause.

Meyer v. Nebraska, 262 U.S. 390 (1923)

Does the Nebraska statute, prohibiting the teaching of
modern foreign languages to grade school children, vio-
late the Fourteenth Amendment’s due process clause?
The Nebraska law was ruled unconstitutional. Nebras-
ka violated the liberty protected by the due process clause
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of the Fourteenth Amendment. State regulation of liber-
ty must be reasonably related to an important state objec-
tive. In this case, the state’s reasons for interfering with
individual liberty were inadequate. The legislative pur-
pose of the law was to promote assimilation and civic
development. These purposes, however, were not ade-
quate to justify interfering with Meyer’s liberty to teach
or the liberty of parents to employ him during-a period
of peace.

Minersville School Disirict v. Gobitis, 310 U.S. 586 (1940)

Did the school, by forcing students to salute the flag,
infringe upon liberties protected by the First and Four-
teenth Amendments? In an 8-to-1 decision, the Court
upheld the mandatory flag salute. The Court found that
the state’s interest in “national cohesion” was “inferior
tonone in the hierarchy of legal values” and that nation-
al unity was “the basis of national security.” The flag was
an important symbol of national unity and could be used
“to promote in the minds of children who attend the com-
mon schools an attachment to the institutions of their
country.” This decision was overturned by the Court in
West Virginia State Board of Education v. Barnette (1943).

Miranda v. Arizona, 384 U.S. 436 (1966)

Does the Fifth Amendment require the police to inform
individuals of their right to counsel and their protection
against self-incrimination? The Court held that prosecu-
tors could not use statements of defendants unless they
demonstrated the use of procedural safeguards “effec-
tive to secure the privilege against self-incrimination.”
The Court concluded that the “modern practice of in-cus-
tody interrogation is psychologically rather than physi-
cally oriented.” The decision specifically outlined the
necessary aspects of police warnings to suspects, includ-
ing warnings of the right to remain silent and the right
to have counsel present during interrogations. As a result
of this decision, “Miranda warnings” are now a routine
procedure before police interrogations.

New Jersey v. TLO, 469 U.S. 325 (1985)

Did the search of the purse violate T.L.O.’s, a student at
a public school, Fourth Amendment rights? Balancing
the school’s interest in providing a healthy learning envi-
ronment with the student’s individual rights, the Court
abandoned its requirement of “probable cause” in the
school environment. In school settings, the Court announced
a less strict standard of “reasonable suspicion.” The pres-
ence of rolling papers in the purse gave rise to a reason-
able suspicion that T.L.O. may have been carrying drugs,
thus, justifying a more thorough search of the purse, Using
this lowered standard of review, the Court ruled the vice-
principal’s search of T.L.O.’s purse did not violate the
Fourth Amendment.
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New York Times Co. v. Sullivan, 376 U.S. 254 (1964)

To what extent may a state restrict the speech of a person
critical of a public official without infringing the First
Amendment guarantees of freedom of speech and free-
dom of press? Was Alabama's libel law, which allowed for
convictions without regard to intent, unconstitutional?
The Couzt held that the First Amendment protects the pub-
lication of all statements, even false ones, about the con-
duct of public officials except when statements are made
with actual malice (evil intent). In striking down the law,
the Court reasoned that the law had a chilling effect on
the free exchange of ideas important to our society. Under
this new standard, it is difficult for public officials to sue
the media for libel.

Palko v. Connecticut, 302 'J.S. 319 (1937)

Does the protection ag: inst double jeopardy, guaranteed
by the Fifth Amendment, apply to the states by virtue of
the Fourteenth Amendment’s due process clause? The
Supreme Court upheld Palko’s second conviction. Writ-
ing for the majority, Justice Cardozo formulated princi-
ples that continue to direct the Court’s actions. He noted
that some of the Bill of Rights guarantees—such as free-
dom of thought and speech—are fundamental, and that
the liberty contained in the Fourteenth Amendment’s due
process clause incorporated these fundamental rights and
applied them to the states. Protection against double jeop-
ardy was not a fundamental right and deserving of sub-
stantive protection. However, in 1969, Benton v. Maryland,
the Court ruled that the Fifth Amendment’s ban of dou-
ble jeopardy was a provision of the Bill of Rights to be
selectively incorporated by the Fourteenth Amendment
and applied to the states.

Plyler v. Doe, 457 U.S. 202 (1982)

Did the Texas law, allowing the state to withhold state
funds for educating the children of illegal aliens, violate
the equal protection clause of the Fourteenth Amendment?
The Court held that illegal aliens and their children are
people “in any ordinary sense of the term” and, therefore,
are deserving of equal protection under the law. Since the
equal protection clause protects people, regardless of cit-
izenship, it applies to illegal aliens. By denying illegal
aliens an education, in the absence of a compelling state
interest, Texas was found to be violating the equal pro-
tection clause.

Powell v. Alabama, 287 U.S. 45 (1932)
Did the hurried trials of nine black youth accused of rap-
ing two white women violate the due process clause of
the Fourteenth Amendment? The Court held that the tri-
als denied due process because the defendants were not
given reasonable time to prepare their defense or to secure
counsel. Thus, the convictions were overturned. This case
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established a guarantee that poor defendants must be pro-
vided counsel in capital cases at the state level and was
an early example of national constitutional protection in
the field of criminal justice.

Reno v, ACLU, (1997)

Were certain provisions of the 1996 Communications Decen-
cy Act overly broad and vague and thus violations of the
First and Fifth Amendments to the Constitution? The Court
held that the Act violated the First Amendment because
its regulations amounted to a content-based restriction on
free speech and placed too “heavy a burden on protected
speech.” The Act failed to clearly define “indecent” com-
munications or justify its sweeping restrictions. The Court
also ruled that the Act failed to demonstrate that “offen-
sive” material is without any social value and that the First
Amendment distinguishes between “indecent” and “obscene”
sexual expressions, protecting only the former. The Fifth
Amendment issues were not addressed by the Court.

Rosenberger v. Rector and Visitors of the University of Vir-
ginia, 515 U.S, 819 (1995)

Did the University of Virginia violate the First Amend-
ment rights of its Christian magazine staff by denying
them the same funding resources that it made available
to secular student-run magazines? A divided Court held
that the University’s denial of funding, due to'the content
of speech, amounted to viewpoint discrimination. The
Court reasoned that no matter how scarce University pub-
lication funding may be, if it chooses to promote any speech,
it must promote all forms equally. The Court rejected poten-
tial establishment clause concerns because the Universi-
ty’s program had been neutral with respect to religion.
Providing funding to a religious publication, on the same
bases it does other publications, does not violate the estab-
lishment clause. The Court concluded by stating that the
University could not stop all funding of religious speech
while continuing to fund an atheistic publication. The free
speech guarantee of the First Amendment barred the Uni-
versity from withholding funding from the religious mag-
azine.

Schenck v. United States, 249 U.S. 47 (1919)

Are Schenck’s circulars, advising against American involve-
ment in World War I and urging draftees to petition the
repeal of the Conscription Act, protected by the free speech
clause of the First Amendment? Justice Holmes, writing
for a unanimous Court, concluded that Schenck’s speech
is not protected in this situation. The character of every
act depends on the circumstances. “The question in every
case is whether the words used are used in such circum-
stances and are of such a nature as to create a clear and
present danger that they will bring about the substantive
evils that Congress has a right to prevent.” In the context
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of America’s involvement in World War 1, the First Amend-
ment did not protect Schenck from prosecution under
the Espionage Act of 1917.

Slaughterhouse Cases, 83 U.S. 36 (1873)

Did the creation of the monopoly in the beef packing
industry violate the Thirteenth and Fourteenth Amend-
ments? The Court upheld the Louisiana law in a 5-4 deci-
sion. The Court ruled that the Thirteenth Amendment
did not forbid the state to limit property use. The equal
protection claim was misplaced since it was intended to
protect newly freed slaves. The due process clause of the
Fourteenth Amendment, the Court ruled, simply impos-
es the identical requirements on the states as the Fifth
Amendment imposes on the national government. The
Court narrowly constructed the privileges and immuni-
ties clause, which was interpreted to apply the privileges
and immunities of national citizenship, not state citizen-
ship. Thus, the Court’s early interpretation of the Four-
teenth Amendment provided little protection for individual
rights. Although the privileges and immunities clause
continues to be defined narrowly by the Court, 20th cen-
tury interpretations of both the equal protection and due
process clauses have greatly expanded the protection of
individual rights.

Terry v. Ohio, 392 1.S. 1 (1968)

Was the search and seizure of Terry and the other men,
whom the officer believed to be “casing a job,” in viola-
tion of the Fourth Amendment? In an 8-to-1 decision, the
Court held that the search was reasonable under the
Fourth Amendment and that the weapons seized could
be introduced into evidence against Terry. Focusing on
the facts of this case, the Court found that the officer acted
on more than a “hunch” and that "a reasonably prudent
man would have been warranted in believing [Terry] was
armed and thus presented a threat to the officer’s safety
while he was investigating his suspicious behavior.” The
Court found that the searches in this case were limited
in scope and designed to protect the officer’s safety.

Texas v. Johnson, 491 U.S. 397 (1989)

Is the desecration of an American flag a form of speech
that is protected under the First Amendment? In a
5-to-4 decision, the Court held that Johnson’s burning of
an American flag was protected expression under the
First Amendment. The Court found that Johnson’s actions
fell into the highly protected category of political expres-
sion. The government may not justify prohibitions on
speech solely because the speech is deemed “offensive.”
The Court also held that “[i}f there is a bedrock principle
underlying the First Amendment, it is that the govern-
ment may not prohibit the =xpression of an idea simply
because society finds the idea itself offensive or dis-
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agreeable.” A large number of Americans now support
a constitutional amendment to protect the American flag
from desecration.

Tinker v, Des Moines, 393 U.S. 503 (1969)

Does a public school, that prohibits the wearing of arm-
bands as a form of symbolic speech, violate the First
Amendment’s freedom of speech protections? The Court
ruled the wearing of armbands was “closely akin to ‘pure
speech’ and protected by the First Amendment. Although
the school environment implies possible limitations on
freedom of expression that would not be warranted in
other public places, in this case the principals had failed
to show that the wearing of armbands would substan-
tially interfere with an appropriate school environment.
In the absence of adequate justifications, the school’s pol-
icy was ruled unconstitutional.

Twining v. New Jersey, 211 U.S, 78 (1908)

Does comment upon a defendant’s failure to testify by
the prosecution violate the "liberty” protected by the
Fourteenth Amendment’s due process clause? Neither
the privileges and immunities clause nor the due process
clause incorporates the right against self-incrimination
found in the Fifth Amendment. Justice Moody, writing
for the Court, held that the right against self-incrimina-
tion was not fundamental and theretore not deserving of
substantive protection. However, the Court did say, in
principle, the due process clause of the Fourteenth Amend-
ment could incorporate some fundamental rights of the
Bill of Rights if they were judged essential to justice and
liberty. This standard would become a guideline to future
interpretations of the Fourteenth Amendment and to the
incorporation of the Bill of Rights.

United States v. Carclene Products Co., 304 U.S. 144 (1938)

1

Does the “Filled Milk Act,” banning the interstate ship-
ment of milk filled with vegetable oil, violate the com-
merce power granted to Congress in Article One, Section
Eight and the due process clause of the Fifth Amend-
ment? The Court upheld the Act. In this otherwise unre-
markable case, the Court planted the seeds for a new
jurisprudence in footnote four to Justice Stone’s opinion
for the Court. In footnote four, Stone gives a presump-
tion of constitutionality to economic regulation. The Court
would no longer employ strict scrutiny to economic reg-
ulation. Stone went on to assert in footnote four that cer-
tain types of legislation might receive more exacting
judicial scrutiny. Cases that involved the Bill of Rights,
the protection of discrete and insular minorities, and ones
that involved the political process would call for a “more
searching judicial inquiry.”
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{ Vermonia School District v. Acton, 515 U.S. 646 (1995)

‘ Does random drug testing of high school athletes violate
the search and seizure clause of the Fourth Amendment?
In this case, the Court said “no.” The reasonableness of a
search is judged by “balancing the intrusion on the indi-
vidual’s Fourth Amendment interests against the promo-
tion of legitimate governmental interests.” High school
athletes who are under state supervision during school
hours are subject to greater control than other free adults.
The Court held that the privacy interests compromised by
urine samples are negligible since the conditions of col-
lection are similar to public restrooms, and the results are
viewed only by limited authorities. Furthermore, the
school’s concern over the safety of minors under their
supervision overrides the minimal, if any, intrusion into
the privacy of student-athletes.

Wallace v. Jaffree, 472 U.S. 38 (1985)

Did the Alabama law, authorizing teachers to conduct reg-
ular religious services during the school day in classrooms,
violate the First Amendment’s establishment clause? The
Court determined the constitutionality of Alabama’s prayer
and meditation statute by focusing on the first prong of
the three-part Lemon test, which asked if the statute’s pur-
pose was to endorse or disapprove of religion. The Court
held that Alabama’s prayer and meditation statute was
not only a deviation from the state’s duty to maintain
absolute neutrality toward religion, but was an endorse-
ment of religion. Since the statute clearly lacked any sec-
ular purpose as it sought to establish religion in public
schools, it violated the First Amendment’s establishment
clause.

Weeks v. United States, 192 U.S. 585 (1914)

Did the warrantless search of Weeks’ home and seizure of
papers violate the Fourth Amendment? In a unanimous
decision, the Court held that the seizure of items from
Weeks’ residence directly violated the Fourth Amendment.
In addition, the Court held that the government’s refusal
to return Weeks’ possessions also violated the Fourth
Amendment. This case established the exclusionary rule
at the federal level. The exclusionary rule was not a require-
ment at the state level until the Court’s decision in Mapp
v. Ohio (1961).

West Virginia State Board of Education v. Barnette, 319 U.S.

624 (1943)
Did the compulsory flag-salute for public school children
violate the First Amendment? In a 6-to-3 decision, the
Court overruled its decision in Minersville School District
v. Gobitis (1940) and held that compelling public school
children to salute the flag was inconsistent with the First
Amendment. The Court found that saluting the flag was
a form of expression and was a means of communicating
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ideas. Compelling children to salute the flag was anti-
thetical to the principles of the First Amendment. Writing
for the majority, Justice Jackson argued that “[i]f there is
any fixed star in our constitutional constellation, it is that
no official, high or petty, can prescribe what shall be ortho-
dox in politics, nationalism, religion, or other matters of
opinion or force citizens to confess by word or act their
faith therein.”

Westside Community Schools and Mergens, 496 U.S. 206
(1990)

Did the Equal Access Act apply to Westside? And, was the
Equal Access Act at odds with the establishunent clause of
the First Amendment? The Court ruled that Westside main-
tained a “limited open forum” and that the Equal Access
Act applied to the school. Since Westside permitted other
noncurricular clubs, it was prohibited under the Equal
Access Act from denying equal access to any after-school
club based on the content of its speech. In this case, West-
side was prohibited from denying access to its facilities
by a student religious club. Westside argued that the estab-
lishment clause prevented the use of its facilities by a stu-
dent religious club. The Court rejected this argument and
ruled that the Equal Access Act was constitutional because
it served an overriding secular purpose, it neither advanced
nor hindered religion, and it did not excessively entangle
government with religion. As such, the Act protected the
Christian club’s formation and use of school facilities, even
if its members engaged in religious discussions on school
property.

Widmar v. Vincent, 454 U.S. 263 (1981)

Did the University of Missouri at Kansas City, by deny-
ing access to its facilities by a student religious group, vio-
late the students’ constitutionally protected rights to free
exercise of religion and free expression? The Court held
that the university, by granting access to a range of other
student groups, had created a limited open forum and had
to justify its content-specific limitations on student speech
with a compelling state interest. Although the school’s
interest in not violating the establishment clause was com-
pelling, the Court ruled that a policy of equal access to its
facilities would not violate the establishment clause. Thus,
the school’s policy violated the students constitutional
rights to free expression.

Wolf v. Colorado, 338 U.S. 25 (1949)

Were the states required to exclude illegally seized evi-
dence from trial under the Fourth and Fourteenth Amend-
ments? In a 6-to-3 decision, the Court held that the Fourteenth
Amendment did not subject criminal justice in the states
to specific limitations and that illegally obtained evidence
did not have to be excluded from trials in all cases. The
Court reasoned that while the exclusion of evidence may
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have been an effective way to deter unreasonable search-
es, other methods could be equally effective and would
not fall below the minimal standards assured by the due
process clause. Other remedies, such as “the internal dis-
cipline of the police, under the eyes of an alert public
opinion,” were sufficient. This was the first time that
Fourth Amendment rights were incorporated by the Four-
teenth Amendment and applied to the states. In 1961
Mapp v. Ohio, the Court departed from the Wolf decision
to apply the exclusionary rule to the states.
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Zorach v. Clausen, 343 U.S. 306 (1952)

Did the New York program in which students in public
schools could be dismissed from classroom activities for
certain periods to participate in religious instruction else-
where violate the establishment clause of the First Amend-
ment? In a 6-to-3 decision, the Court held that the “released
time” program neither constituted the establishment of
religion nor interfered with the free exercise of religion.
The Court concluded that public facilities were not being
used for the purpose of religious instruction and that “no
student was forced to go to the religious classroom.” Writ-
ing for the majority, Justice Douglas argued that there
was “no constitutional requirement which makes it nec-
essary for government to be hostile to religion and to
throw its weight against efforts to widen the effective
scope of religious influence.”
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CHAPTER SIX
Annotated Bibliography of ERIC Resources

The materials included in the following annotated bibli-
ography can be obtained through ERIC (Educational Resources
Information Center). ERIC is a nationwide educational infor-
mation system operated by the Office of Educational Research
and Improvement of the U.S. Department of Education. Items
in the ERIC database are assigned either ED or EJ numbers
that are provided at the end of each citation. ERIC documents
are abstracted monthly in ERIC’s Resources in Education (RIE)
index. RIE indexes are available in more than 850 libraries
throughout the country. Many of these libraries have a com-
plete collection of ERIC documents on microfiche for view-
ing and photocopying.

Microfiche reproductions of ERIC documents, which include

- ED numbers, may be purchased from the ERIC Document
Reproduction Service (EDRS), 7420 Fullerton Road, Suite 110,
Springfield, VA 22153-2852. Some documents may be avail-
able in paper copy. The telephone numbers are (703) 404-1400
or (800) 443-3742. The fax number is (703) 440-1408. When
ordering by mail, be sure to include the ED numbe:, specify
either microfiche or paper copy, if available, and enclose your
payment.

All of the journal article annotations, which include EJ
numbers, appear in the Current Index to Journals in Education
(CIJE), which is published on a monthly basis and is avail-
able at larger libraries throughout the country. Entries in this
bibliography provide only a brief description of the articles.
If your library does not carry the journal in question, reprints
are available from University Microfilms International (UMI),
300 North Zeeb Road, Ann Arbor, MI 48106, (800) 732-0616.

The ERIC documents and general articles chosen for this
bibliography are only a small representative sample of those
to be found in the ERIC database. This sample provides a
glimpse of the rich variety of sources available. Among the
following selection you will find sources prepared for a vari-
ety of learners and teaching styles. They include sources for
gifted and talented students, teaching English as a second lan-
guage, middle and high school classes, adult education pro-
grams, teaching through historical documents and cases, using
the Internet, and conducting mock trials. These entries sup-
plement the teaching of specific issues raised in the scripted
trials of this volume, but are useful for anyone teaching about
the history or principles of the Unites States Constitution.

This highly selective list generally focuses on resources
published within the last five years. However, there are a
plethora of rich materials available on this topic—much of it
published in the years surrounding the bicentennials of the
United States’ independence and the writing of the U.S. Con-
stitution (1976 and 1987 respectively). Readers are encour-
aged to explore the ERIC database to find both older, and

more recent entries. The citations for all material in the fol-
lowing annotated bibliography are listed in alphabetical order
by author’s name.

American Bar Association Special Committee on Youth Edu-
cation for Citizenship. “First Amendment.” Update on the
Courts 3 (Spring 1995):1-13. ED394872.

Two articles in this instructional newsletter elucidate
rulings by the United States Supreme Court, Circuit Court
of Appeals, and District Courts affecting state sponsored
school prayer: (1) “First Amendment Prayer Pendulum”;
(2) “First Amendment. Rosenberger v University of Vir-
ginta.” The newsletter provides the facts of the cases, legal
precedents, arguments presented by both sides, signifi-
cance of the decisions, as well as suggestions for appro-
priate teaching methods. Articles cover the First Amendment
issues of school prayer and public funding for student
religious magazines through student activities fees, Teach-
ing strategies for examining both of these issues, includ-
ing student handouts, are provided.

American Bar Association Special Committee on Youth Edu-
cation for Citizenship. Law Day Stories: An Anthology of Sto-
ries about Lawyers, Lawmakers, and the Law, 1995. ED393712.

Dedicated to celebrating the importance of law in
U.S. life, the nineteen stories collected in this volume
are about legislators who enact the law, judges who inter-
pret it, and lawyers who practice it. The stories describe
the contributions to the United States through the law
of distinguished individuals, emphasizing the devotion
of many lawyers to public service. The stories also explain
landmark court cases that helped build, extend, and
solidify the U.S. tradition of legal rights and responsi-
bilities. The stories examine a wide variety of subjects,
including Pauli Murray’s efforts to safeguard the civil
rights of her fellow African Americans; Clarence Gideon's
and Abe Fortas’ struggle for the right to a free attorney
for poor persons accused of a felony; the delayed acknowl-
edgment of the constitutional rights of interned Japan-
ese-Americans; Thomas Jefferson’s brilliance as a young
lawyer; the judicial and legislative efforts of Native
Americans on behalf of their free exercise of religion;
Thurgood Marshall’s role in the cessation of school seg-
regation in Brown v. Board of Education; the Supreme
Court's elaboration of the “exclusionary rule” as a mea-
sure to safeguard to Fourth Amendment’s protection of
citizens from unreasonable searches and seizures; and
Ruth Bader Ginsburg’s fight against sexual discrimina-
tion and her elevation to the Supreme Court.
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American Bar Association Special Committee on Youth Edu-
cation for Citizenship. Liberty: Constitutional Update.
Bar/School Partnership Programs Series, 1988. ED344794.

This is the first of four special handbooks on con-
stitutional themes. “The Idea of Liberty” (I.5tarr) sug-
gests that for teaching purposes, the First Amendment
in the Bill of Rights is an excellent operating definition
of liberty. “Introducing the First Amendment” (D.
Sorenson) is a lesson plan for use with upper elemen-
tary and middle school students. “The Bill of Rights”
(C. Yeaton; K. Braechel) is a lesson plan designed to
introduce that document to students in grades 4-6.
“Freedom of Speech” and “Freedom of Speech and
Expression” (D. Greenawald) are lesson plans for grades
4-6 and 7-12 respectively, designed to teach students
why freedom of speech is important in a democracy.
“Come to the First Amendment Fair” (A. Blum) isa
lesson plan for secondary students that focuses on the
standards that may limit government in the free speech
area. “Going beyond Darwin” (M. Croddy) examines
legislation and court cases that have influenced what
is taught in schools concerning evolution. “The Reli-
gious Guarantees” (National Archives), a lesson plan
for use with secondary students, examines the two
guarantees of the First Amendment that relate to reli-
gion, “Our Freedom to Assemble and Associate” (A.
Blum), for use in grades 9-12, looks at these freedoms.
“It's My Life” (J. D. Bloom), for use in secondary grades,
focuses on governmental power. “Historical Founda-
tions of Individual Liberties” (S. Jenkins), for grades
9-12, helps students understand how the historical
antecedents of the Bill of Rights affect their daily lives.

American Jewish Congress. Religion in the Public Schools: A
Joint Statement of Current Law, 1995. ED387390.
Organizations that span the ideological, religious,
and political spectrum stand together as they make
this a statement of consensus on current law regard-
ing religion in public schools. Each organization pro-
fesses a commitment to the freedom of religious practice
and the separation of church and state that such free-
dom requires. The statement is devised to aid parents,
educators, and students. It offers a summary of current
law on school prayer, including: official participation
or encouragement of religious activities; teaching about
religion; student assignments and religion; the distri-
bution of religious literature; before and after school
activities; religious persuasion versus harassment; the
Equal Access Act; religious holidays; excusal from reli-
giously-objectional lessons; teaching of values; student
garb; and release time. Following the text is an appen-
dix listing contact addresses for organizations associ-
ated with this statement.
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Appleton, Sheldon. “Teaching about American Democracy

through Historical Cases.” PS: Political Science and Poli-
Hcs 28 (December 1995): 730-33. E]534995.

Outlines several historical cases that can be used to
illustrate and teach paradoxical concepts concerning
democracy. For example, can an “undemocratic” action
be correct (the Louisiana Purchase)? The combination
of historical incident and controversy provokes a live-
ly and challenging discussion of democratic principles.

Aronson, David. “Class Action: Students Learn Rights and

Responsibilities through Law-Related Education.” Teach-
ing Tolerance 5 (Spring 1996): 43-47. E]J533597.

Proponents of law-related education in high school
assert that an understanding of legal principles is essen-
tial for the maintenance of a tolerant pluralistic soci-
ety. The law-related education curriculum uses mock
trials and case studies to teach the principles of the
judicial system.

Bakker, Don. A More Perfect Union: Shaping American Gov-

ernment [and] Teacher Resource Packet. Choices for the 21st
Century Project, 1996. ED409243.

The student and teacher resource books contain pri-
mary sources that focus on the values, beliefs, and
interests that influenced the political development of
the United States as a nation. Students revisit the events
and controversies of 1763-88 through primary source
documents and reconstructed debates to gain a deep-
er understanding of the political climate of the era and
the values that contributed to the nation’s political
foundation. In exploring the parallels between the
debates of 1776 and 1788 and the country’s current
political discourse, students gain an insight into the
issues that define the current age. A “Chronology of
America’s Foundation: 1754-1791” and suggested read-
ings are included in the student book. The teacher
resource book contains 10 lesson plans that stress inter-
active, group-oriented learning and student-centered
instruction. The teacher book contains student read-
ings; a framework for policy options; the lesson plans;
and resources for structuring cooperative learning,
role-plays, and simulations.

Brady, Sheila, and others. I's Yours: The Bill of Rights. Lessons

J

in the Bill of Rights for Students of English as a Second Lan-
guage, 1991, ED346000.

This curriculum presents lessons and materials
designed to teach immigrant students their rights and
responsibilities under the U.S. legal system. The lessons
employ interactive strategies, and develop higher order
thinking skills as they foster English language learn-
ing. The curriculum contains eight units: (1) “Roots of
Rights: Introduction to the Bill of Rights”; (2) “Free
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Speech, Assembly, Press: Freedom of Speech; Freedom
of Press; Freedom of Assembly; Freedom to Petition
Government”; (3) “Freedom to Believe: Freedom of Reli-
gion”; (4) “It’s about Privacy: Freedom from Unrea-
sonable Search and Seizure”; (5) “Rights of the Accused:
Right to a Lawyer; Right to Trial by jury; Protection
Against Cruel and Unusual Punishment”; (6) “Equal
Protection Under the Laws: Equal Rights”; (7} “The Bill
of Rights and Your Body: Right to Privacy”; and (8)
“The Right to Vote: Right to Vote and Participate.” The
Universal Declaration of Human Rights and the Extend-
ed Bill of Rights are appended.
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ing the right of public school students to refuse to par-
ticipate in mandatory patriotic school exercises and dis-
cusses the attitudes of teachers regarding mandatory
participation. In Barnette, the Supreme Court, by a six-
to-three majority, ruled that it was unconstitutional for
public school officials to require students to salute and
pledge allegiance to the flag at the risk of expulsion from
school. Three conclusions drawn from literature on atti-
tudes are: educators’ attitudes about the legal rights of
public students have been found, in some instances, to
be positively related to the treatment of students in a
manner that complies with existing legal precedent;
teachers should serve as role models for students dur-

Constitutional Rights Foundation. The Drug Question: The
Constitution and Public Policy. Teacher Guide. Chicago, Illi-
nois, 1990. ED393783.

ing their formative years by setting an example for inter-
preting the meaning of civil liberties; and an important
part of fulfilling teachers’ leadership function lies in

This teacher guide complements the student text pre-
sentation of lesson plans on the subject of illegal drug
use. The booklet begins with an explanation of the ben-
efits of law-related education (LRE) for democratic edu-
cation. The guide then outlines suggestions for handling
controversy; directing discussion; organizing coopera-
tive and small group learning; infusing simulations and
role-playing into the curriculum; and utilizing resource
experts in the classroom. Each unit includes specific
purposes, objectives, time requirements, resources, and
procedures for each of the six lesson plans. Each lesson
plan includes readings, discussion questions, and other
activities teachers can use to help students understand
the problems and legal issues surrounding drug abuse
and the government’s role in seeking solutions. Units
include (1) “Problems and Proposals”; (2) “Views You
Can Use: Assessing Public Opinion”; (3) “The Fourth
Amendment and the Exclusionary Rule”; (4) “"Drugs
and the Courts: Applying the Exclusionary Rule”; (5)
“The State Legislative Process: Formalizing Policy
through Law”; and (6) “Making Public Policy Work:
The Community and the Individual.”

establishing and maintaining attitudes supportive of
students’ legal rights. A sample of fifty-seven preservice
and thirty-three inservice teachers in an undergraduate
foundations of education course reported their opinions
of a statement that public school students should be
required to participate in the Pledge of Allegiance and
flag salute ceremony. A total of fifty-four percent of pre-
service teachers and thirty-nine percent of inservice
teachers agreed with the statement; seventy-seven per-
cent of all subjects perceived their knowledge of this
area of the law to be low; and the majority had received
no training. Recommendations are made for further
studies .n areas regarding students’ legal rights.

Gallo, Maria. Controversial Issues in Practice. Classroom Focus.
Social Education 60 (January 1995): 1-4. EJ525313.

Presents three law-related education lesson plans
discussing the relationship between church and state.
The first two lessons, establishment of religion and free
exercise of religion, culminate in the third, a round table
discussion. The students research, role play, and argue
hypothetical and real court cases.

Delon, Floyd G. “Pupil Rights in the ‘New’ South Africa:  Gold, Julia Ann, and others. Challenging Students with the Law.
Comparisons and Contrasts with American Constitutional An Interdisciplinary Curriculum for Gifted and Talented Stu-
Law.” West’s Education Law Quarterly 5 (January 1996): 140- dents at the Upper Elementary and Middle School Levels, 1993,
48. EJ522703. ED388536.

Examines provisions of the South African Constitu- This curriculum guide, suitable for a wide range of

tion pertaining to pupil rights in conjunction with the
construction the United States Supreme Court has placed
on corresponding provisions of the U.S. Constitution.

students from elementary to high school, offers an inter-
disciplinary approach to law-related education (LRE)
intended to assist teachers with introducing LRE into

courses for gifted and talented students and all types of
learners. Each lesson identifies how many of the seven
intelligences (Howard Gardner, 1993) are utilized in that
lesson. The eight units of the curriculum cover the legal
issues of the old growth forests, the internment of Japan-
ese Americans, the Salmon Summit, the automobile
industry, freedom of speech, search and seizure in Wash-

Gaffney, Patrick V., and Francis M. Gaffney. Analysis of and
Educators’ Attitudes Toward the Right of Public School Stu-
dents Regarding Mandatory Participation in Patriotic School
Exercises, 1996. ED398217.

This paper reviews various court decisions, especially
West Virginia State Board of Education v. Barnelle, regard-
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ington state, immigration, and animal rights. The guide
begins with a definition of LRE, its objectives and meth-
ods, and its place in the general school curriculum. The
introductory section also includes a description of the
University of Puget Sound School of Law’s Institute
for Citizen Education in the Law (UPSICEL) and a his-
tory of this curriculum project. The lessons encourage
interactive and cooperative learning through the meth-
ods of brainstorming, hypotheticals and case studies,
role playing and simulation, group activities, and opin-
ion polls. Each lesson plan specifies the required num-
ber of class periods, the objectives, and procedures. The
lesson plans include student handouts such as news-
paper articles and worksheets.

Gottlieb, Stephen S. Teaching about the Constitutional Rights
of Students. ERIC Digest, 1992. ED348320.

This ERIC digest presents a rationale for teaching
students about their rights and responsibilities as cit-
izens under the U.S. Constitution. Social studies teach-
ers have a special role in shaping the lives of young
citizens and influencing whether students become
politically involved adults. Specific constitutional rights
such as the right of a criminal suspect to legal repre-
sentation and the bar on the imposition of cruel and
unusual punishment are raised as important subjects
for students to understand. Methods of teaching about
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the multicultural emphasis to a broadened vision of
cross-cultural and international studies of law and law-
related subjects; and (2) the radical proposal adopts a
strongly thematic and value-based approach that would
look less at understanding the system and more on
appreciating the values embodied in that system.

Hamline University School of Law. Mini-Mock Trial Manu-

al, 1993. ED374065.

Designed to help students learn about courts and
trials in an interesting and enjoyable way, this docu-
ment provides teachers with the necessary instructions
and materials on how to conduct mock trials. By using
the program, students become familiar with the role
of a trial court in resolving disputes. They also are
introduced to court procedure and decorum, and devel-
op an appreciation for the importance of the various
people in the courtroom. Involvement in a mock trial
allows students to practice communication and criti-
cal thinking skills as they prepare and present their
case. In addition to teacher instructions, the manual
includes student handouts for five mini-mock trials.
The handouts consist of a juror biography, jury obser-
vation sheet and checklist, case facts, prosecution and
defense witness statements, and jury instructions.

Kopecky, Frank. “School Safety and Congress—Teaching

these rights are suggested. Student rights and respon-

Strategy.” Update on Law-Related Education 19 (Fall 1995):
sibilities under the U.S. Consttutiorralso are discussed.

37-40. EJ520846.
Presents a lesson plan that examines the effects of
Supreme Court decisions on state/federal relations
using the issue of school safety. Student handouts dis-

Hall, Kermit L. The Power of Comparison in Teaching about
Constitutionalism, Law, and Democracy, 1993. ED369727.

Promoting change in civic education means rethink-
ing what are the important aspects to teach about the
Constitution, law, and demacracy to equip students
to be effective and affective citizens. The scope of
instruction needs to broaden to include specific com-
parisons between the U.S. federal system of law and
constitutionalism with counterparts in otker nations.
The comparative approach offers three functions: (1)
creates an awareness of alternatives; (2) allows stu-
dents to test the relative impact of various social, eco-
nomic, demographic, political, or intellectual factors
on the form of different nation’s civic cultures; and (3)
permits students to identify common patterns of action
and behavior. A discugsion of various constitutions
and laws provides examples to learn about the advan-
tages and limitations of the U.S. Constitution, law, and
policy. The examples show the unique aspects of the
U.S. Constitution and law, gives meaning to concepts
of globalization, internationalization, and multicul-
turalism, and provides opportunities to appreciate oth-
ers. Two proposals promote a modest and a radical
view on instruction: (1) the n: *dest proposal combines

cuss the constitutionality of the Gun Free School Zones
Act as it rclates to a specific criminal case. Activities
include several structured discussions.

Leming, Robert S. Teaching about the Fourth Amendment's Pro-
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tection against Unreasonable Searches and Seizures. ERIC
Digest, 1993. ED363526.

This digest discusses issues related to teaching about
the Fourth Amendment of the U.S. Constitutior. It
begins by quoting the amendment that protects citi-
zens of the United States against unreasonable search-
es and seizures, and goes on to discuss how the
understanding and interpretation of the amendment
have been influenced by historical events, technolog-
ical inventions, and changes in thinking. The first sec-
tion, on understanding and interpreting searches and
seizures, outlines the development of the Supreme
Court’s interpretation through cases decided from 1886
through Katz v. Linited States, decided in 1967. The tele-
phone, microphone, and instantaneous photography
are examples of technological advances that changed
the interpretation of the law. The second section explores
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the meaning of “unreasonable” in the Fourth Amend-
ment. The discussion explains that it was in two cases,
Weeks v. United States, decided in 1914, and Mapp v. Ohio,
1961, that the Court argued that evidence gathered in
an illegal manner, without probable cause or without
a search warrant, should be excluded from court pro-
ceedings. Various methods are suggested for teaching
the Fourth Amendment. They include the case study
method; a moot court in which students participate as
petitioners, respondents, and justices; a simluated con-
gressional hearing; and scripted trials. The paper lists
the following steps for teaching the case study method:
(1) review the facts in the case; (2) determine the main
constitutional issue in the case; (3) examine alternative
arguments on each side of the issue in the case; (4) con-
sider the decision (both the majority opinion and any
dissenting opiniuns), and the legal reasoning in the case;
and, (5) assess the implications and significance of the
case in constitutional history.

Leming, RobertS. Teaching the Law Using United States Supreme
Court Cases. ERIC Digest, 1991. ED339673.

Since 1789, the Supreme Court has been making deci-
sions that affect all U.S. citizens. The study of Supreme
Court cases, therefore, should be an integral part of civic
education. This ERIC Digest discusses (1) constitution-
al issues and Supreme Court cases that should be taught;
and (2) effective strategies for teaching them. It also
includes a list of national organizations that develop
resources to enhance the teaching of Supreme Court cases.

101

son plans endeavor to stimulate student interest through
interactive activities such as brainstorming, role plays,
mock trials, small groups, and games.

McWhirter, Darien A., Ed. Search, Seizure, and Privacy. Explor-
ing the Constitution Series, 1994. ED390730.

This book, part of the “Exploring the Constitution
Series,” provides a basic introduction to important areas
of constitutional law. Each volume contains a general
introduction to a particular constitutional issue com-
bined with excerpts from significant Supreme Court
decisions in that area. The text of the Constitution, a
chronological listing of the Supreme Court justices, and
a glossary of legal terms are included in each volume.
The controversial topic of search and seizure is explored
in this volume. The rights of citizens to be free from
invasions of privacy and the needs of law enforcement
to apprehend and prosecute criminals are explored in
light of Supreme Court and lower court decisions in
these areas. The eight chapters in this volume are (1)
“Introduction”; (2) “Protecting Property and Privacy”;
(3) "Searching Homes and Businesses”; (4) “Searching
and Seizing People in Public Places”; (5) “Searching and
Seizing Automobiles and Baggage”; (6) “The Exclu-
sionary Rule”; (7) “Privacy beyond Search and Seizure”;
and (8) “The Fourth Amendment Today.”

Miller, Douglas E. “Government: A Course in Civic Litera-
cy—Easy or Overwhelming?” Social Studies Review 35
(Spring-Sumimer 1996): 22-27. EJ536800.

Describes a high school civics course constructed

Lindquist, Tarry L., and others. Teaching the Bill of Rights. A
Guide for Upper Elementary and Middle School Teachers. Uni-
versity of Puget Sound, Tacoma, WA. Inst. for Citizen Edu-
cation in the Law, 1991. ED388537.

almost solely around a close reading of the Declaration
of Independence, United States Constitution, and Get-
tysburg Address. Maintains that understanding these
documents establishes the minimum essentials of civic

To celebrate the Bicentennial of the United States
Constitution, this curriculum illustrates the concepts of
the Constitution and Bill of Rights through events and
issues of the Pacific Northwest. The eight units of the
curriculum include constitutional visions, the trial of
Hershel C. Lyon: an environmental dilemma, compar-
ison of rights around the Pacific Rim, a whole language
approach to law and literature, a bibliography, Japan-
ese internment cases, a history of the Bill of Rights, free-
dom of speech, and self-incrimination. The unit on rights
around the Pacific Rim requires students to compare
individual rights across cultures and provides infor-
mation on rights in the United States, Soviet Union, the
Philippines, Mexico, Canada and China. For each unit,
the curriculum guide explains the sources of the mate-
rial, the need for resource persons, the: umber of class
periods, a general description, and outcomes. The units
include lesson plans which state the objectives, trace
the procedures, and present student handouts. The les-

literacy and frees classes from the burden of irrelevant
and unreadable textbooks.

Monk, Linda R., and others. The First Amendment: America’s
Blueprint for Tolerance. Student Edition [and] Teacher Resource.
Close Up Foundation, Arlington, Virginia, 1995. ED395872.

108

Designed to supplement students’ study of the Bill
of Rights and the First Amendment, this text can help
them identify the First Amendment as a blueprint fora
tolerant society. The introduction explains the purpose
of the book and describes its contents. The first chapter
discusses events leading to the First Amendment’s cre-
ation. The chapter also demonstrates how tolerance is
the Amendment’s primary theme. The second, third,
and fourth chapters address how specific Supreme Court
cases related to freedom of religion, freedom of speech,
and freedom of the press support the nation’s goal of a
tolerant society. The last chapter illustrates how citizens
play a vital role in fostering tolerance by ensuring con-




stitutional values within their own communities. After
reading the book and discussing specific issues, stu-
dents should understand that by working together,
people can build a more tolerant society. The teacher
resource provides a variety of instructional activities
to help teachers make use of the accompanying stu-
dent text. The activities and text can be integrated into
and enhance courses such as U.S. history, government,
civics, and law. Each unit includes student objectives,
a list of terms and concepts, and classroom activities,
sorne of which use case studies that focus on tolerance
and the First Amendment. Student handouts accom-
pany many of the activities.

Moore, Wayne D. “Taking a Stand for Speech.” OAH Mag-
azine of History 9 (Winter 1995): 19-25, EJ09193.

Asserts that freedom of speech issues were among
the first major confrontations in U.5. constitutional law.
Maintains that lessons from the controversies sur-
rounding the Sedition Act of 1798 have continuing prac-
tical relevance. Describes and discusses the significance
of freedom of speech to the U.S. political system.

Parachini, Allan, and others. Prayer in School: An Interna-
tional Survey, 1995. ED393711.

Placing the debate in the United States over amend-
ing the Constitution to permit state-sanctioned school
prayer in global perspective, this report analyzes the
results of a survey of the school prayer policies of sev-
enty-two countries. The report concludes that the vast
majority of the major countries of the world, including
Western Europe, Central America, and Asia, have reject-
ed state-sarictioned prayer in their public school sys-
tems. Specifically, 70 countries have unified national
policies concerning prayer, religious observance, and
religious instruction in public schools. Of the 70, 11
countries (15.7%) have state-sanctioned school prayer
periods in their schools in which children recite a sin-
gle prayer together. Eight of the 11 are nations wnose
religious demographics are for more homogeneous
than the United States. Several nations pointedly reject
a national policy for such a system including Italy, Israel,
and Iran. The teport also summarizes the history of the
separation of church and state in the United States. It
argues that the Founders recognized that for religion
to flourish here as they intended, the state would have
to stay out of it. Imposing a constitutional amendment
designating state-sanctioned prayer periods in the pub-
lic schools, the report states, would in effect repeal the
First Amendment, denigrate and eviscerate its history,
and transform the public schools into arenas of reli-
gious rivalry. Detailed country-by-country results of
this survey are presented in the attached addendum.
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Patrick, John J. Constitutionalism in Fducation for Democracy:

The Continuing Relevance of Arguments on Constitutional
Government of the American Founding Era, 1993. ED359118.

This paper contends that the issues of constitutional
government debated during the founding of the Unit-
ed States should be in the core curriculum of any school
that seeks to educate students to become responsible
citizens of a constitutional democracy. For purposes
of teaching students, the issues debated by founding
era political thinkers can be formulated around three
central, interconnected paradoxes {1) how to achieve
liberty with order, (2) how to have majority rule with
minority rights, and (3) how to secure the public good
and the private rights of individuals. Those documents
that exemplify the founding-era consensus and con-
troversy about constitutionalism are identified. These
documents include The Declaration of Independence,
the Pennsylvania Constitution of 1776, the Massa-
chusetts Constitution of 1780, and many of the papers
from the debate between the Federalists and the Anti-
Federalists. All of these documents are suggested for
student study and research. Finally, three imperatives
of teaching and learning about American Constitu-
tionalism are identified and discussed. These imper-
atives are: (1) systematic teaching of the ideas and
issues of the founding-era dialogue and debate on con-
stitutionalism; (2) intellectually active learning by
inquiring students; and, (3) ongoing inquiry about
ideas and issues in an open classioom climate. Con-
tains 48 references.

Patrick, John j. Teaching about Democratic Constitutionalism.
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ERIC Digest, 1997. ED410177.

There are more than 100 democracies in the world
today. All but three of them—Great Britain, Israel, and
New Zealand—have written constitutions. This digest
examines the importance of constitutions and consti-
tutionalisnt and the teaching of these concepts through
the use of comparisons. The primary objectives of civic
education for democratic citizenship are to acquire
knowledge of constitutionalism; to use this knowledge
to think and act effectively about issues of governance;
and to become committed to the maintenance and
improvement of constitutionalism within one’s poli-
ty. In order to compare written constitutions and con-
stitutionalism in different countries, common attributes
are reviewed. Six possible attributes are (1) the struc-
ture of government; (2) the distribution of powers
among executive, legislative, and judicial branches;
(3) the limitations on powers of the branches of gov-
ernment; (4) the guarantees of human rights; (5) the
procedures for electing, appointing, and replacing gov-
emment officials; and (6) the methods of constitutional
amendment or change.
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Patrick, John J. “Teaching the Bill of Rights in Secondary
Schools: Four Keys to an Improved Civic Education.” Social
Studies 82 (November-December 1991): 227-31. EJ447868.

guide contains nine distinct parts dealing with aspects
of learning and teaching about the Bill of Rights in both
elementary and secondary schools. Part One, “Back-

Identifies and discusses four keys to improved con-
stitutional rights instruction (1) systematic emphasis
on core ideas and issues; (2) analysis and appraisal of
core ideas and issues in primary documents; (3) analy-
sis and appraisal of core ideas and issues in judicial
cases; and (4) active learning by inquiring students with
the help of supportive teachers.

Patrick, John J., and Robert S. Leming. How fo Teach the Bill
of Rights, 1991. ED332928.

Directed to secondary school teachers of history,
government, and civics, this book is designed to fit com-
mon educational objectives in secondary school cur-
riculum guides that call for teaching and learning about
the United States Constitution and Bill of Rights. The
volume is intended to encourage careful reading, analy-
sis, and classroom discussion of primary documents

ground Papers,” features four essays for teachers on
the origins, enactment, and development of the feder-
al Bill of Rights. A fifth paper discusses the substance
and strategies for teaching Bill of Rights topics and
issues. Part Two, “A Bill of Rights Chronology,” is a
timetable of key dates and events in the making of the
federal Bill of Rights. Part Three, “Documents,” includes
eleven primary sources about the origins, enactment,
and substance of the federal Bill of Rights. Part Four,
“Lessons on the Bill of Rights,” consists of nine exem-
plary lessons. The remaining five parts include: “Papers
in ERIC on Constitutional Rights;” “Select Annotated
Bibliography of Curriculum Materials;” “Periodical Lit-
erature on Teaching the Bill of Rights;” “Bill of Rights
Bookshelf for Teachers;” and “Directory of Key Orga-
nizations and Persons.”

and legal case studies on Bill of Rights issue in U.S. his-  Riley, Richard. “Common Ground on Religion.” From the
tory and contemporary society. The book is divided into Desk of the Secretary of Education. Teaching PreK-8 26
seven chapters. Chapters One and Two introduce the (October 1995). EJ518654.

contents and meaning of the Federal Bill of Rights and
provide a rationale and guidelines for teaching about
constitutional rights and liberties. Chapters Three through
Six include background knowledge and insights about

Outlines current federal Department of Education
guidance to public school administrators and teachers on
the extent to which religious expression and activities are
permitted on school grounds and in the classroom.

the making of the Bill of Rights, key civic values in the

Bill of Rights, the role of the Supreme Court in pro-  Staten, Clifford L. “Teaching the U.S. Constitution: Values,
tecting constitutional rights, and Bill of Rights issues in Conflict, and Democracy.” Curriculum Report 24 (Sep-
five landmark cases of the Supreme Court. Teachers tember 1994). ED386398.

should draw upon the chapters of this volume to devel-
op lesson plans and learning activities for their sec-
ondary school courses in history, civics, and government.
Teachers will be able to use the substance of Chapters
Three through Six in their implementations of twelve
lesson plans included in these chapters. Chapter Seven
of this volume is a guide to resources for teachers on
the Bill of Rights. It includes a select annotated bibli-
ography of various kinds of teaching and learning mate-
rials including video programs, poster sets, case study
books, mock trial simulations, and handbooks with var-
ious types of lesson plans and teaching strategies. The
appendices in this volume include the complete text of
the U.S. Constitution and an annotated table and index
of Supreme Court cases mentioned or discussed in Chap-
ters One through Seven.

Patrick, John J., and Robert 5. Leming. Resources for Teachers
on the Bill of Rights, 1991. ED329489.

Ideas and information that can enhance education
about the constitutional rights of individuals in U.S.
history and the current system of government in the
United States are included in this book. The resource

This newsletter essay explores the conflicts between
individual values and community values and efforts to
resolve these conflicts under the U.S. Constitution. The
paper includes five sections (1) Introduction; (2) Value
Conflicts and the Constitution; (3) Making Value Con-
flicts Relevant to Students; (4) For Example: The Indi-
ana University Southeast Program; and (5) Conclusion.
Six case scenarios focus on the conflict between indi-
vidual values and community values. A teaching strat-
egy is included.

Stern, Marc D. Religion and the Public Schools: A Summary of
the Law, 1994. ED387389.

Intended to provide school officials an understand-
ing of the legal aspects of common religious liberty and
church-state questions in the public school context, this
pamphlet attempts an objective summary of the cur-
rent status of church-state law as it applies to the pub-
lic schools. The document seeks to catalogue objectively
the law as found in authoritative legal sources. Rather
than citing all case law on a specific issue, where earli-
er decisions are subsumed or superseded by a control-
ling Supreme Court decision, the pamphlet cites only
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the Supreme Court precedent. Only when the docu-
ment believes rulings are cast into doubt by subse-
quent developments or where the decisions themselves
are unusually doubtful does it comment on the cor-
rectress of decisions/opinions cited. The document
includes sections on the law regarding; prayer in school;
teaching about religion; use of classroom space for reli-
gious activity; holiday observances; release time pro-
grams; physical facilities; dual enrollment; distribution
of religious literature; baccalaureate services and grad-
uation; scientific creationism; curriculum content; sec-
ular humanism; compulsory attendance and religious
holidays; dress codes; vaccination requirements; and
teachers’ responsibilities and rights. The pamphlet con-
cludes with a subject index for quick reference. Includ-
ed is a separate December 1994 update citing and
summarizing recent changes in the law on religion and
the public schools.

Thompson, Marcia A., and Charles R. Sass. For Which it
Stands: Flag Burning and the First Amendment. Teachers
Guide. 1995, ED395875,

This teacher’s guide is designed to accompany the
two-part videotape “For Which It Stands: Flag Burn-
ing and the First Amendment.” The videotape and
teachers guide should help students to (1) understand
the emotion and significance of the flag-burning issue;
(2) examine the free speech aspect of the First Amend-
ment of the Bill of Rights; (3) evaluate the response of
government officials to the Supreme Court’s decision
that a Texas law forbidding the desecration of the flag
violated the free speech protections of the First Amend-
ment and the debate over amending the Constitution
to prevent flag burning; and (4) compare and contrast
the many perspectives people have on patriotism,
protest, and free speech. The guide contains four activ-
ities that involve class discussions and small-group
work. The active learning approach encourages stu-
dents to go beyond recognition or knowledge of facts
to begin analyzing, synthesizing, and evaluating the
issues and concepts being studied.

Urofsky, Melvin L. “The Flag Salute Case.” OAH Magazine
of History 9 (Winter 1995): 30-32. EJ509195.

Contends that, although religious freedom is a key
feature of U.S. democracy, it has had a relatively short
and modern history. Discusses the issues, court opin-
ions, and historical significance of the 1940 Minersuille
School District v. Gobitis U.S. Supreme Court decision
regarding Jehovah's Witnesses and the Pledge of Alle-
giance to the Flag.

Vanderbilt University, Freedom Forum First Amendment
Center. Religious Liberty, Public Education, and the Future

1

CHAPTER SIX: Annotated Bibliography of ERIC Resources

of American Democracy. A Statement of Principle, 1995.
ED387420.

According to this document, citizens need to reaf-
firm their commitment to the guiding principles of the
religious liberty clauses of the First Amendment to the
Constitution. The rights and the responsibilities of the
religious liberty clauses provide the civic framework
within which individuals are able to debate differences,
to understand one another, and to forge public poli-
cies that serve the commmon good in public education.
Yet, the statement says that many communities are

"divided over educational philosophy, school reform,

and the role of religion and values in public schools.
In the spirit of the First Amendment, the Freedom
Forum proposes six civic ground rules for addressing
conflicts in public education that deal with (1) reli-
gious liberty for all; (2) the meaning of citizenship; (3)
public schools belong to all citizens; (4) religious lib-
erty and public schools; (5) the relationship between
parents and schools; and (6) the conduct of public dis-
putes. Includes a list of 17 organizational sponsors.

Vessels, Gordon. “The First Amendment and Character Edu-

cation. Teaching Strategy.” Update on Law-Related Educa-
tion 20 (Winter 1996): 26-28. EJ522269.

Presents a lesson plan that teaches students to iden-
tify and examine the First Amendment as it applies to
school-related issues. Procedures include researching
a specific case and role playing its participants, fol-
lowed by a discussion and written analysis. Includes
three recent Supreme Court cases.

Volk, Kenneth S. “Technology, You and the Law.” Bulletin of

11

Science, Technology & Society 14 (1994): 203-08. EJ510737.

Presents examples of how the U.S. Constitution is
continually being interpreted due to new technologi-
cal developments. Through the use of a simulated
course, students can actively participate in making
decisions about our technological society.
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Appendix
Glossary of Terms

Alien and Sedition Acts of 1798. Laws passed during John
Adams’ administration that allowed for the removal of aliens
and made it a crime for people to publish or utter “false, scan-
dalous, or malicious” statements against the government or
its Federalist policies.

clear and present danger. A test or standard developed by
Justice Oliver Wendell Holmes, Jr. and used by the Supreme
Court to justify or restrict governmental limitations on speech.
Speech that will directly lead to the harm of others (i.e., that
represents a “clear and present danger”) may be regulated.

coercive effect test. A test, advocated by some members of
the current Supreme Court, for use in establishment clause
cases. The test asks whether or not actions of the government
coerce, or have the effect of coercing, people to support or
participate in religious activities.

colonial period. The period prior to the American Declara-
tion of Independence when the British established and main-
tained colonies in the territory that became known as the
United States of America.

common law. Unwritten law developed by the English courts
that was based upon custom and earlier judicial decisions.
Common law became also became a part of the American
legal tradition.

compelling state interest. A state interest of sufficient mag-
nitude to supersede the interests of the individual. Govern-
ment can only infringe upon fundamental rights when there
is a “compelling state interest” to do so.

defendant. The accused in a criminal case or the person from
whom relief for damages are sought in a civil suit.

doctrine of selective incorporation. The process by which
the Supreme Court has selectively applied the protections of
the Bill of Rights to the states through the due process clause
of the Fourteenth Amendment.

double jeopardy. The Fifth Amendment guarantee that pro-
tects individuals against the second prosecution for the same
offense and against multiple punishments for the same offense.

endorsement test. A test, advocated by some members of the
current Supreme Court, for use in establishment clause cases.
The test asks whether the government internded to convey a
message of endorsement or disapproval for religion.

exclusionary rule. The rule that evidence obtained by law
enforcement officials that violates the Fourth Amendment’s
protections against unreasonable searches and seizures may
not be used against defendants in criminal trials.

equal protection. A requirement of the Fourteenth Amend-
ment that prohibits states from the arbitrary discrimination
of people within their jurisdiction in their enforcement of law.

establishment clause. The provision of the First Amendment
that prohibits the government from establishing religion.

founding period. The period in American history between
the' Declaration of Independence and the ratification of the
federal Bill of Rights (1776-1791).

freedom of expression. General guarantees of the First Amend-
ment that includes the freedom of religion, speech, press,
assembly, and petition.

general warrant. A legal document broadly granting the
authority to search or seize without specifying the things or
people to be searched or seized.

in loco parentis. Latin for “in the place of parent;” formerly
a doctrine of the Supreme Court used to justify limitations
of the constitutional rights of students.

judicial review. The power and duty of the courts to declare
laws and actions of the state and national governments nul}
and void if found in violation of the Constitution.

Judiciary Act of 1789, Statute passed by Congress that spec-
ified the organization and jurisdiction of the courts to be
established under the government of the United States.

jurisprudence. The study of the law and legal philosophy.

libertarian. An advocate of the principles of individual lib-
erty, private judgment, and constitutional order.

licensing of the press. The governmental practice of requir-
ing licenses prior to publishing. In practice, this procedure
gave the government the power of “prior restraint.”

natural law, A higher law that comes from nature instead of
govemments, Such laws can be discovered by people through
rational intelligence and would be found to grow out of and
conform to the nature of being human.
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natural rights. Rights that people possess by virtue of being
human; rights that exist in a “state of nature” such as the
rights to life, liberty, property, and the pursuit of happiness.

obiter dictum (dictum}. Words of a court opinion unneces-
sary to the decision.

original jurisdiction. The court that has the legal authori-
ty to be the first to hear a case.

plaintiff. The complainant who brings an action and seeks
relief and damages in a civil action.

precedents. Previous court decisions that help the courts to
decide current cases and controversies.

prior restraint. The suspension of speech prior to its expres-
sion.

privileges and immunities. The legal opportunities and
rights of each citizen. The Fourteenth Amendment requires
that each state must legally treat all citizens of the United
States equally and fairly.

probable cause. Fourth Amendment requirement that law
enforcement officials present sufficient facts to a judge issu-
ing a search or arrest warrant. Probable cause requires greater
certainty than “reasonable suspicion.”

procedural due process. The Fifth and Fourteenth Amend-
ment’s protection against the government’s denial of life,
liberty, or property without following fair legal procedures
that apply equally to each person.

prosecution. Designating the government as the party pro-
ceeding in a criminal action.

reasonable suspicion. The level of suspicion that will jus-
tify, for Fourth Amendment purposes, searches by public
school officials. The level requires that an ordinarily pru-
dent and cautious person would believe that criminal activ-
ity or school rules have been broken.

respondent. The party against whom an appeal is made;
appellee.

seditious libel. Written or spoken language that attempts
to get others to engage in the overthrow of the government.

social contract theory. The theory holds that civil society
and government are created by the agreement among peo-
ple to surrender certain degrees of individual liberties they
might express in a state of nature so that governments would
have the power categorically to protect the significant remain-

APPENDIX: Glossary of Terms

der of their natural rights. These “natural rights” to life, lib-
erty, and property categorically are at risk in the absence of
government.

stare decisis. Latin for “let the decision stand;” doctrine of
the courts to normally adhere to earlier precedents in decid-
ing current cases.

state of nature. The hypothetical condition of people living
together in the absence of civil society and government.

statute. A Jaw passed by a legislature.

substantive due process. A judicial concept that requires
that the meaning or effect of laws not violate fundamental
rights such as life, liberty, or property.

three-part Lemon test. The test established by the Supreme
Court to check for establishment clause violations. The test
asks whether or not actions of the government (1) have a
secular purpose; (2) have the primary effect of advancing
or inhibiting religion; and (3) foster an excessive entangle-
ment of government and religion.

unreasonable searches and seizures. The provision of the
Fourth Amendment that protects against the government
examining or taking one’s private things without probable
cause, a specific search warrant, supported by oath, and des-
ignating the people and/or places to be searched or seized.

warrant. An order from ajudge authorizing an arrest, search,
or some other specific act.

writ of assistance. A document giving the government broad
authority to search and seize property.

writ of mandamus. An order that directs a public official
or government department to do something. A writ of man-
damus may be sent by the executive branch, legislative
branch, or a court of law.
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