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A MULTIDISCIPLINARY ANALYSIS OF THE
STRUCTURE OF PERSUASIVE
ARGUMENTS

PauL T. WANGERIN®*

I. INTRODUCTION

People in various professional fields who talk or write about
the process of ‘‘persuasion,” and, consequently, the ‘‘struc-
ture”’ of persuasive arguments, seem to assume that the only
people who have anything of value to say about these two re-
lated topics are people from within the professional field to
which the speakers or writers themselves belong. For example,
when lawyers and legal educators discuss persuasion and per-
suasive arguments they appear, for the most part, to be inter-
ested only in the ideas of other lawyers and legal educators.
Likewise, when journalists and journalism educators talk and
write about persuasion and persuasive arguments, they seem
convinced that no one other than someone trained or exper-
ienced in journalism could have anything worthwhile to say
about the topics. One can say the same things about debaters
and communication theorists, indeed about any group of peo-
ple who study and use persuasive arguments.

The present analysis attempts to break free of this parochial-
ism. It argues that anyone who is interested in the process of
persuasion—including ‘“‘editorialists, propagandists, advertis-
ers, political campaigners, ministers, lawyers, courtiers, and se-
ducers”'—can learn from anyone who is interested in the art of
persuasion. The article includes five main parts. Part 11, which
follows this introduction, briefly describes ideas from the fields
of law, communication theory, and argumentation theory that
analyze the nature of persuasion and the structure of persua-
sive messages. Part Il contains an elaborate discussion of the
work of the informal logician, Stephen Toulmin. In particular,
it considers Toulmin’s model for persuasive arguments. Part IV
of the paper explores ideas about argumentation and argument
structure in the literature of cognitive psychology and com-

*  Associate Professor of Law, John Marshall Law School.
1. HERBERT W. SIMONS., I'HE RHETORICAL TURN: INVENTION AND PERSUASION IN THE
GoNpucT oF INQuimy 3 (1990).
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puter science. Part V returns to one of the topics discussed
briefly in Part III—‘“rebuttals”—and suggests that rebuttals,
correctly done, can be tremendously potent argumentative de-
vices. Part VI proposes a new model for persuasive arguments,
a model that simultaneously builds on and modifies Toulmin’s
model.

As an initial matter, I must clarify this article’s definition of
“argument.” A number of writers have rather elaborately
noted in recent years something that probably seems obvious
to most people. The word “argument” has two completely dif-
ferent meanings.? An argument can be something that people
kave (for example, “The Dean had an argument with the Chan-
cellor.”). In addition, an argument can be something that peo-
ple make (as in, “The Dean presented her argument about
faculty salaries to the Chancellor.”). The present article deals
only with the second of these two kinds of arguments—namely,
the kind that people make. Thus, this article excludes from its
discussion all of the literature that addresses the kinds of argu-
ments that people have and the ways that people and groups
resolve the arguments that they have.”

II. THE LITERATURE OF LAW AND ARGUMENTATION THEORY

Common sense suggests that the field of law is a good place
to commence a search for comprehensive ideas about the na-
ture of persuasion generally and the structure of persuasive ar-
guments specifically. Lawyers, or at least lawyers in an
“adversary system” of justice such as that used in the United
States, constantly attempt to persuade people. Thus, lawyers
constantly create and use persuasive arguments. It is not sur-
prising, therefore, that the field of law has produced an enor-
mous amount of literature concerning argumentation and
related issues. For example, there is a huge body of literature
that describes in general the thinking skills used by lawyers in
connection with the creation of legal arguments.* Likewise,

2. Sally Jackson et al., Charactensstics of Ordinary Arguments: Substantive and Methodologr-
cal Issues, 23 J. AM. FORENSIC Ass'N 42 (1986).

3. See Verlin B. Hinsz & James H. Davis, Persuastve Arguments Theory: Group Polanzation
and Chowce Shifts, 10 PErsoNaLITY & Soc. PsvcroL. 260 (1984).

4. See generally, e.g., JovAN BRKIc, LEGAL REASONING: SEMANTIC AND LOGICAL ANALYSIS
(1985); STEPHEN J. BURTON, AN INTRODUCTION TO LAW AND LEGAL REAsoNING (1985):
PeTER GOODRICH, LEGAL Discourse: STupies 1N LINGUISTICS, RHETORIC AND LEGAL
Anarysts (1987); Epwarp H. Levi, AN INTRODUCTION TO LEGAL REAsONING (1949):
KarL N, LLEWELLYN, THE BRAMBLE Busi (1969): NEIL MACCORMICK, LEGAL REASONING
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lawyers and their teachers have described the skills that lawyers
use, or should use, to create persuasive written® and court-
room® arguments.

Some of this law-related literature is quite provocative. Gi-
andomenico Majone, for example, in a recent book on the way
people use evidence, argument, and persuasion in the policy
process, successfully moved beyond purely legal issues.” Like-
wise, in a similar, albeit far less comprehensive, work on per-
suasion in policy analysis, Frank Fisher moves beyond the fields
of law and policy and discusses structural aspects of communi-
cation theory.? More significantly, several people who have
written about legal issues for non-lawyers® and lawyers'® alike

AND Lecar Tueory (1978); WiLLiam M. O'Barr, LINGUISTIC EVIDENCE: LANGUAGE,
POWER AND STRATEGY IN THE COURTROOM (1982); ALEKSANDER PeczeENIK, ON LAaw AND
REeasoN (1989); WirLiam READ, LEGAL THINKING: Its Limrrs anp TEnsions (1986):
PiERRE SCHLAG & DaviD SkoVER, Tactics OF LEGAL REASONING (1986); FranNK K.
ZEMANS & VicTor G. RosinBiuM, THE MAKING OF A PusLic ProFession (1981);
Gordon Christenson, Studying Law as the Possiblity of Principled Action, 50 Denv. U. L. Rev.
413 (1973); H. Russell Cort & Jack L. Sammons, The Search for Good Lawsering: A Concept
and Model of Lawyering Competencies, 29 CLEV. ST. L. ReV. 397 (1980); H.F.M. Cromag et
al., On Solung Legal Problems, 27 ]. LecaL Epuc, 68 (1975); Peter W. Gross, On Law
School Traning m Analytic Skill, 25 J. LecaL Epuc. 261 (1973); Eric M. Holmes, Education
for Competent Lawyening—Case Method in a Functional Context, 76 Corum. L. Rev. 535
(1976); Frank R. Strong, 4 New Curnculum for the College of Law of the Ohio State University,
11 Outo St. L.J. 44 (1950); Paul T. Wangerin, Skills Training 1n “'Legal Analysis™ 4 Sys-
tematic Approach, 40 U, Miam L. Rev. 409 (1986).

5. See generally, e.g., GERTRUDE BLOCK, EFFECTIVE LEGAL WRITING: FOR LAW STUDENTS
AND Lawvers (3d cd. 1986); CHarLEs R. CALLEROS. LEGAL METHOD AND LEGAL WRIT-
ING (1990); VEDA R. CHARROW & MyRA K. ERHARDT, CLEAR AND EFFECTIVE LEGAL WRIT-
NG (1986): REED DICKERSON, MATERIALS ON LecaL DrarriNG (1981); GEORGE D.
GOPEN. WRITING FROM A LEGAL PErspecTIVE (1981): Lucy V. KATZ, WINNING WORDS: A
GUIDE TO PERSUASIVE WRITING FOR LAWYERS (1986); David MELLINKOFF, LEGAL WRIT-
ING' SENSE AND NONSENSE (1982); RICHARD NEUMANN, 1.EGAL REASONING AND LEGAL
WRITING (1990); Girvan PECK, WRITING PERSUASIVE BRIEFS (1984): TERESA GODWIN
PHELPS, PROBLEMS AND CASES FOR LEGAL WRITING (1983): MaRY BARNARD Ray & Juwr .
RAMSFIELD, LEGAL WRITING: GETTING 1T RIGHT AND GETTING IT writTen (1987); Eb-
wARD D. RE, BRIEF WRITING AND ORAL ARGUMENT (1983); HELENE S. SHAPO ET AL,
WRITING AND ANALYSIS IN THE Law (1987); RoserT B. SMiTH, THE LITERATE LAWYER:
LEGAL WRITING AND ORAL Apvocacy (1986); Lynn B. SQUIRES & Marjorie D. Rom-
BAUER, LEGAL WRITING IN A NutsHELL (1982); HENRY WEIHOFEN, LEGAL WRITING STYLE
(1980).

6. See generally, e.g.. MARK A. DOMBROFF, DynaMic CLOSING ARGUMENTS (1985); Ricu-
ARD A. GIVENS, ADVOCACY: THE ART OF PLEADING A CAUSE (1985); Grace W. HoLMES,
PersuasioN: THE Kev To Success 1N Triat (1977); THEODORE 1. KosLoFF, EssAYS ON
ADVOCACY (1988): LEONARD PACKEL & DoLORES B. SPINA, T'RIAL ADVOCACY: A SYSTEM-
AT1C APPROACH (1984).

7. GIANDOMENICO MAJONF, EVIDENCF, ARGUMENTATION, AND PERSUASION IN THE Pol.-
1cy Process (1989).

8. Frank Fisuer, Cntical Discourse and Policy Expertise: 4 Methodological Case Study, m
TECHNOGRAGY AND THE POLITICS OF EXPERTISE 240 (199L).

9. BrucE N. WALLER, GRITICAL THINKING: CONSIDER THE VerpicT (1988).

10. See, £.g.. AMERICAN LAW INSTITUTE-AMERICAN BAR ASSOGIATION, A DAY ON TRIAL:
PERSUASION TEGHNIQUES IN THE COURTROOM: ALI-ABA PROFESSIONAL SKILLS COURSE
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have directly linked legal practice to communication theory.

A number of people writing in the legal literature have dis-
cussed legal argumentation issues in light of ideas drawn from
the fields of both formal and informal logic. For example, there
are at least two impossibly dense works linking legal argumen-
tation and formal logic,'' as well as at least three relatively
readable works on the same topic.!? More importantly, the
ideas developed by “informal” logicians have in recent years
begun to play a significant role in argument theory.! Two logi-
cians, for example,'* have discussed legal argumentation in
light of the informal logic ideas of Chaim Perelman.'® And in a
very important work on legal argumentation,'® Robert Condlin
referred, if only briefly, to the extraordinarily important ideas
of the informal logician, Stephen Toulmin.!”

Even that listing does not describe the extent of this litera-
ture. A number of people who have in recent years written
about argumentation theory have specifically discussed, some-
times quite extensively, argumentation issues in the context of
legal practice. W.L. Benoit, for example, has recently analyzed
opinions of the United States Supreme Court in light of argu-

MaTertaLs (1990); Gary BELLow & BEA MOULTON, THE LAWYERING PROCESS: MATERI-
ALS FOR CLINICAL INSTRUCTION IN ADvocacy (1978); RICHARD J. Crawrorp, THE PEr-
SuASION EDGE: WINNING PSYCHOLOGICAL STRATEGIES AND TACTICS FOR LAWYERS (1989);
RonALD J. MATLON, COMMUNICATION N THE LEGAL PROCESS (1988); PoruLar TriALS:
RueTORIC, MASS MEDIA AND THE Law (Robert B, Hariman ed., 1990); BETTYRUTH WAL-
TER, THE JURY SUMMATION AS SPEECH GENRE: AN ETHNOGRAPHIC STUDY OF WHAT IT is
AND WHAT IT MEANS TO THOSE WHO UsE It (1988); Brad E. Bell & Elizabeth F, Loftus,
Trial Persuasion in the Courtroom: The Power of (@ Few) Minor Details, 56 J. PErsoNaLITY &
Soc. Psycuot. 669 (1989); Robert G. Lawson, Expenimental Research on the Organzation of
Persuasive Arguments: An Application to Courtroom Communications, 1970 L. & Soc. Orp. 579.

I1. H.J.M. BoukeMa, JupGING: TOWARDS A RATIONAL JubiciaL Process (1980);
iLMAR TAMMELO, MODERN LOGIC IN THE SERVICE OF Law (1978).

12. RUGGERO J. ALDISERT, LOGIC FOR LAWYERS: A GUIDE To CLEAR LEGAL THINKING
(1989); J.8. CovINGTON, THE STRUCTURE OF LEGAL ARGUMENT: CASES. MATERIALS AND
AnaLyses (1990); Jack L. Landau, Logic for Lawyers, 13 Pac. L.J. 59 (1981).

13. Ser generally IRvING M. Cor1, INFORMAL LoGic (1986); ALrc FisueEr. THE Locic
OF REAL ARGUMENTS (1988); STEPHEN N. THOMAS, PRACTICAL REASONING IN NATURAL
LANGUAGE (3rd ed. 1986); DoucLas N. WALTON, INFORMAL LoGic: A HANDBOOK FOR
CRITICAL ARGUMENTATION (1989).

14. David N. Haynes, The Language and Logic of Law: 4 Case Study. 35 U. M1amt L. Rev.
183 (1981); William E. Wicthoff, Cratical Perspectives on Perelman's Philosophy of Legal Argu-
ment, 22 J. AM. ForENnsic Ass'N B8 (1985).

15. See CHAIM PERELMAN & Luctr OLBRECHTS-TvTECA, I'E NEw RHETORIC: A TREA-
TISE ON ARGUMENTATION (John Wilkinson & Purcell Weaver trans., 1969); Chaim Perel-
man, The New Rhetone and the Rhetoncians: Remembrances and Comments, 10 Q. J. Sreecn
188 (1984).

16. Robert J. Condlin, “Cases on Both Sides'": Patterns of Argument i Legal Dispute-Negot-
ation. 44 Mp. L. REv. 65 (1985),

17. See STEPHEN TOULMIN ET AL., AN INTRODUGTION TO REASONING (2d cd. 1984).

Y

J
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mentation theory.'® Furthermore, Richard Rieke and his col-
leagues have repeatedly discussed legal arguments as
representative examples of arguments generally.'?

Law-related literature, of course, is not the only scholarship
dealing with this topic. In fact, the general literature of argu-
mentation theory, and particularly the theoretical hterature in
this field, is immense.?° Unfortunately, much of the literature
dealing with argumentation theory is filled with incomprehensi-
ble jurgon. Thus, much of this work is inaccessible to the lay
reader. Nevertheless, at least some writings in the field are ac-
cessible to outsiders, particularly those books on persuasion
that appear to be directed at audiences of undergraduate stu-
dents or educated lay persons.?!

Unfortunately, for purposes of the present work, a serious
problem exists with much of this literature. Because argumen-
tation theory deals with all facets of the process of persuasion,
much of the literature in the field has little or nothing to do
with the structure of persuasive arguments. Consider, for exam-
ple, research regarding the personal characteristics of different
kinds of audiences and the “involvement” of members of an

18. William L. Benoit, Attorney Argumentation and Supreme Cour! Opinions, 26 ARGUMEN-
TATION & ADvoc. 22 (1989).

19. See generally RicHARD D. RIEKE & MaLcoLM Q. SILLARS, ARGUMENTATION AND THE
DECISION-MAKING Process (2d ed. 1984); RICHARD D. RIEKE & RANDALL STUTMAN,
COMMUNICATION IN LEGAL ADvocacy (1990); Richard D. Rieke, The Role of Legal Commu-
nication Studies in Conlemporary Departments of Communication, 24 ASS'N CoMM. ADMIN.
BurL. 31 (1978).

90. See, e.g., ARGUMENTATION: ANALOGIES AND PRACTICES: PROCEEDINGS OF THE CON-
FERENCE ON ARGUMENTATION (Frans H. Van Eemeren et al. eds., 1986); CONFERENCE ON
THE THEORY OF ARGUMENTATION: ARGUMENTATION, APPROACHES TO THEORY FORMA-
tioN (E.M. Barth & J.L. Martens eds., 1978); RoBERT E. SANDERS, CoGNITIVE FOUNDA-
TiONS OF CALCULATED SPEECH: CONTROLLING UNDERSTANDING IN PERSUASION AND
SpeecH (1987); SociaL InFLuence (Mark P. Zanna et al. eds., 1987); Frans H. VaN
EEMEREN ET AL., HANDBOOX OF ARGUMENTATION THEORY: A CRITICAL SURVEY OF CLASS-
1CAL BACKGROUNDS AND MoDERN StupIEs (1987); CHARLES A. WILLARD, A THEORY OF
ARGUMENTATION (1989): R.T. Church & D.C. Buckley, Argumentation and Debating Pro-
positions of Value: A Bibliography. 19 J. Am. Forensics Ass'N 237 (1983).

21. See. e.g.. ERwiN P. BETTINGHAUS & MICHAEL J. Coby, PERSUASIVE COMMUNICATION
(4th ed. 1987); RoserT N. BoSTROM, PERSUASION (1983); Jranne FAnnesTOCK & MARIE
$ECOR. A RHETORIC OF ARGUMENT (1982): AUSTIN J. FREELEY, ARGUMENTATION AND De-
BATE: CRITICAL THINKING FOR REASONED DEGISION MAKING (1986): G. HARRY JAMIESON,
COMMUNICATION AND PERSUASION (1985); CHARLES U. LARSON, PERSUASION: RECEPTION
AND REspONSIBILITY (4th ed. 1886); THoMAs M. OLSHEWSXKY, Goob REasoNs AND PEr-
SUASIVE FORGCE: A PRAGMATIC APPROACH (1983). ANNETTE T. ROTTENBERG, ELEMENTS
oF ARGUMENT (2d ed. 1988); WiLtiam A. Rusuer, How 1o Win ARGUMENTS (1981):
HEerBERT W. SiMONs, PERSUASION: UNDERSTANDING, PRACTICE AND ANALYSIS (2d ed.
1986); SarLy DE WiTT SPuRGIN, THE POWER TO PERSUADE: A RHETORIC AND READER
FOR ARGUMENTATIVE WRITING (1985); SArAH TRENHOLM, PERSUASION AND SociaL In-
FLUENCE (1989).
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audience in an issue. Virtually all argumentation theory re-
searchers now think that different audiences respond differ-
ently to different types of arguments.22 Likewise, researchers
now largely agree that audiences that have *high involvement”
with the issue being argued tend to be persuaded to different
degrees, and in different ways, than people who have “low in-
volvement” with the issue.?® Similarly, research about the con-
nection between the persuasiveness of an argument and the
credibility of the source of the argument demonstrates that
credible people are more persuasive than non-credible peo-
ple.?* Other researchers who have focused on persuasiveness
as a gender function have concluded that the gender of audi-
ences and persuaders may play a role in persuasiveness.2®
While surely these analyses are useful in their own spheres,
they do not bear on the structure of persuasive arguments.

At least some work in argumentation theory, however, in-
cluding some rather general treatments, does deal with ideas
related to the structure of persuasive arguments.?® This is the
work that is of most interest here. Some researchers, for exam-
ple, have studied the way that individual arguments are
“chained” together to create a total argument.2’ These re-
searchers suggest that diagrams can reveal the overall structure

22. See generally TRENHOLM, supra note 21; Murray G. Millar & Karen U. Millar, Atti-
tude Change as a Function of Attitude Type and Argument Type, 59 ]. PERLONALITY & SoOC.
Psychor. 217 (1990); Richard E. Petty et al., Affect and Persuasion: A Contemporary Perspec-
tive, 31 AM. BEHAVIORAL SCIENTIST 355 (1988): Abraham Tesser & David R. Shaffer,
Attitudes and Attitude Change, 41 ANN. Rev. PsvcroL. 479 (1990). Informal logicians,
most notably those who build on Chaim Perelman’s work on the universal audience,
largely agree with this idea. See, r.g., PERELMAN & OUBRECHTS-TYTECA, supra note 15;
Antoine Braet, The Classical Doctrine of “'Status’* and the Rhetorical Theory of Argumentation,
20 PHiL. & Rueroric 70 (1987); Perelman, supra note 15.

23. See, e.g.. Blair T. Johnson & Alice H. Eagly, Effects of Involvement on Persuasion: A
Meta-Analysis, 106 PsycnoL. Burr. 290 (1989).

24. See Kenneth G. DeBono & Richard J. Harnish, Source Expertise, Source Attractiveness.
and the Processing of Persuasive Information: A Functional Approach, 55 ]. PErsONALITY & SoC.
PsvcuoL, 541 (1987).

25. See Gay L. Bisanz & Brendan G. Rule, Gender and the Persuasion Schema: A Search Jor
Cognitive Invanants. 15 PersoNALITY & Soc. PsvchoL. BuLrL. 4 (1989),

26. See. e.g., BETTINGHAUS & CODY, supra note 21; LarsoN, supra note 21, at 166-67,
233-34; Michael Burgoon & Erwin P. Bettinghaus, Persuasive Message Strategies, i Peg-
SUASION: NEw DIRECTIONS IN THEORY AND RESEARCH 141, 148-49 (Michael E. Roloff &
Gerald R. Miller cds., 1980); Barbara J. O'Keefe, The Logic of Message Design. Indindual
Dnfferences tin Reasoning abou! Communication, 55 CoMm. MonoGrarus 80 (1988): see also
EXPERIMENTS IN PErsuAsion (Ralph L. Rosnow & E.J. Robinson eds., 1967) (compiling
articles from diverse sources).

27. See WALTER H. BEALE. REAL WRITING 47-49 (2d cd. 1986)(discussing and dia-
gramming “chain of support” between muluple claims in an argument); MicuaeL
SCRIVEN, REASONING 41 ef seq. (1977); THOMAS. supra note 13, at 57 ¢f seq.
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of a persuasive argument and can quickly reveal when some
crucial piece is missing. Furthermore, other researchers have
compared the relative persuasiveness of organized versus dis-
organized arguments.”®® These researchers have discovered,
among other things, that audiences tend to think that people
who make organized arguments are more credible than people
who make disorganized arguments. Also, as noted above, credi-
ble people tend to be more persuasive than noncredible peo-
ple.?® Research on the differences between organized and
disorganized arguments has also revealed that audiences tend
to have certain relatively clear expectations regarding the or-
ganization or structure of arguments. Thus, researchers in this
field now think that audiences react more favorably to argu-
ments that are organized in familiar forms than to arguments
that are organized in unfamiliar forms.

Nor is this the only work that has been done regarding the
actual structure of arguments. Some people have studied the
effect, if any, of the length of an argument®® and the effect, if
any, of the place in a total message in which a particular argu-
ment appears.®! Some of these researchers have discovered a
“primacy” effect.>® Arguments that appear at the beginning of
a message are more persuasive than those that appear else-
where. Other researchers think that a “‘recency” effect exists:
arguments that appear at the end of a message are more per-
suasive than those made earlier.3® Another group of argumen-
tation theorists has produced a mixed bag of evidence
regarding the effect, if any, of the total number of arguments in a
message and the effect, if any, of the repetition of arguments
within a message.3* Some of these researchers believe that in
certain circumstances several component arguments are better
than a single argument. Repetition of similar arguments may

98. Ser BETTINGHAUS & CoDY, supra note 21, at 142

29, See supra note 24 and accompanying text.

30. See Richard E. Petty & John T. Cacioppo, The Effects of Involvement on Response to
Argument Quantity and Quality: Central and Peripheral Routes to Prrsuasion, 46 ]. PERSONALITY
& Soc. PsycHoL. 69 (1984).

31. See BETTINGHAUS & CoDY, supra note 21, at 141-47; Adrian Furnham, The Robust-
ness of the Recency Effect: Studies Using Legal Ewdence, 113 ]. Gen. Psvunor, 351 (1986). F.
Allan Lind, The Psychology of Courtroom Procedure, in THE PSYCHOLOGY OF THE COURTROOM
18, 24-27 (Norbert L. Kerr & Robert M. Bray eds., 1982).

39 See BeTTINGHAUS & CODY, supra note 21, at 147-48; Lind. supra note 31, a1 24.25,

33. See Furnham, supra note 31, at 355-56.

34. See BETTINGHAUS & Cobpy, supra note 21, at 151-53; Joseph F. Pentony, Relation-
ship Between Involvement in an Issue and Number of Arguments, 60 Psycrov. Rep. 219 (1987).

J
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also be more persuasive than a single presentation.3?

Two other specific branches of argumentation research must
also be mentioned briefly. First, some argumentation research-
ers study the differences, if any, between *“‘one-sided” and
“two-sided” arguments.*® In one-sided arguments, proponents
put forward only their own points. Conversely, in two-sided ar-
guments, proponents put forward their own points and then
also describe some of their opponents’ points. Most research-
ers in this field believe that highly educated people tend to be
persuaded more by two-sided arguments than by one-sided ar-
guments.>” Second, a number of people who have studied the
way that persuasive arguments are organized believe that argu-
ments should begin with some kind of reference to the issue or
the problem being addressed. For this reason, two key forms of
argument, the “problem-solution” and “motivated sequence”

models, both begin with a statement of the problem or the
3 38
issue.

III. STEPHEN TOULMIN AND THE “‘STRUCTURE’” OF PERSUASIVE
ARGUMENTS

Many of the points already discussed herein will not present
expert persuaders with much in the way of new information. It
1s obvious, for example, that a question can be posed in such a
way as to predict its own answer. It also should not be terribly
surprising that two-sided arguments may well be more persua-
sive than one-sided arguments. Not everything about persua-
sion and argumentation theory, however, is quite so obvious. It
is to those non-obvious concepts that this analysis now turns.

It is probably safe to say that Stephen Toulmin is perhaps the
pre-eminent modern figure in the field of argumentation the-

35. See BrrTinGHAUs & Coby, supra note 21, at 151-53; Pentony, supra note 34,

36. Ser. e g.. BeTTINGHAUS & CoODY, supra note 21. at 148-50; Jean-Charles Chebat &
Jacques Picard, Receivers® Self-Acceptance and the Effectiveness of Two-Sided Messages, 128 ].
Soc. PsycHot. 353 (1988); Carl 1. Hovlana et al.. The Effects of Presenting “"One Side™
Versus “*Both Stdes™ in Changing Ofumons on @ Controversial Subject, in EXPERIMENTS IN PER-
SUASION, supra note 26, at 71; Michacl A. Kamins & Henry Assacl, Two-Sided 1ersus One-
Sided Appeals- 4 Cogrative Perspective on Argumentation, Source Derogation, and the Effect of
Dusconfirming Tnal on Belief Change, 24 ]. MARKETING RES. 29 (1987).

37. Ser BErrincHaus & Covy, supra note 21, at 149 ser alio Chebat & Picard, supra
note 36 (correlating the persuasiveness of two-sided i guments with high “self-accept-
ance” on the part of the listener).

38. See BETTINGHAUS & CoDY, supra note 21, at 145 (addressing the “problem-solu.
tion” model); Bruce E. GRONBECK ET L., PRINCIPLES OF SPEECH CoMMUNICATION (11th
ed. 1992)(addressing the “motivated sequence” model).

Lo
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ory.3? Toulmin, whose ideas are constantly discussed in the ar-
gumentation literature,*®  believes that the classical
philosophers did not accurately describe either the component
parts of persuasive arguments or the way in which those parts
fit together. Thus, Toulmin believes, among other things, that
classical descriptions of the difference between deductive and
inductive logic make no sense in day-to-day argumentation.*!
Toulmin also thinks that people who create arguments in the
real world, unlike people who create arguments in ivory towers,
constantly mix together inductive and deductive reasoning.**
Only philosophers, he explains, actually believe that bright
lines differentiate inductive from deductive reasoning.*®

Toulmin has other controversial ideas about the nature of
argumentation. He believes, for example, that universal princi-
ples cannot be used alone to judge arguments.** Rather, a
whole different system of judging must be used.** Some parts
of all arguments, Toulmin thinks, can only be judged pursuant
to criteria that change from one field of inquiry to another.
Toulmin calls these parts of arguments “field dependent.”*°
Conversely, Toulmin acknowledges that one can judge some
parts of arguments, namely parts having to do with what he
calls the “force” or intensity of the argument, using factors that
do not vary from one field of inquiry to another. Toulmin calls
these parts “‘field invariant.”*’

An example best illustrates Toulmin’s classification system in
operation. Consider these two arguments: “George Bush un-

39. See TOULMIN ET AL., supra note 17.

40. See, e.g., Richard Fulkerson, Technical Logic, Comp-Logic, and the Teaching of Writing,
39 C. ComposITION & Comum. 436 (1988): Paul Healy, Critical Reasoning and Dialectical
Argument; An Extension of Toulmin’s Approach. 9 INFORMAL Locic 1 (1987); Lenore Lang-
sdorf, On the Uses of Language i Working and Idealized Logic, 4 ARGUMENTATION 259
(1990); Marie J. Secor, Recent Research in Argumentation Theory, 14 TECHNICAL WRITING
Tcur. 387 (1987): Marc Weinstein, Towards an Account of Argumentation in Sctence, 4 Ar-
GUMENTATION 269 (1990).

41. See TOULMIN ET AL., supra note 17.

42, See Linda Bomstad & Perry Weddle, Introduction, 3 ARGUMENTATION 111 (1989);
Langsdort, supra note 40; Weinstein, supra note 40.

43, Sre TOULMIN ET AL, supra note 17.

44. On this point, Toulmin strenuously disagrees with formal logicians who write
about the nature of argumentation. Cf. WALTER NAsH, RHETORIC: Tt WIT OF PERSUA-
sioN (1089); EuckNE K, Ryan, ARISTOTLE'S THEORY OF RHETORICAL ARGUMENTATION
(1984); George H. Goebel, Andromache 192-204: The Pattern of Argument, 84 CLASSICAL
PriLotoGy 32 (1989); Jaakko Hintikka, The Role of Logic in Argumentation. 72 THE MonisT
$ (1089); Orr, supra note 25,

45, Ser RIEKE & SILLARS, supra note 19,

46. TOULMIN ET AL., supra note 17, at 17.

47. Id
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questionably is a better president than Ronald Reagan,” and
“Michael Jordan unquestionably is a better basketball player
than Larry Bird.” Since political and statesmanship skills are
wildly different from basketball skills, the criteria that must be
used to judge these two different arguments are wildly differ-
ent. Thus, the arguments are, at least in part, field dependent.
At the same time, however, one aspect of both of these argu-
ments is field invariant. In both of these arguments the word
“unquestionably” means exactly the same thing.

Toulmin’s ideas about the field dependence and field invari-
ance of arguments introduce what is perhaps Toulmin’s most
important point. He believes that the structure of persuasive
arguments 1s for the most part field invariant.*® Thus, Toulmin
explains that even if the subject matter of arguments differs
wildly, and even if arguments are made in completely different
fields of inquiry, the structure of the arguments should remain
more or less the same.*® That structure, in turn, consists of two
groups of three parts each. The first group, the more important
group, includes parts that Toulmin calls ‘“‘grounds,” “claims,”
and “‘warrants.”*® The second group includes parts that Toul-
min calls “backing,” ““qualifiers,” and “rebuttals.”5!

“Grounds,” which roughly correspond in Toulmin’s thinking
to the minor premise in a classical syllogism, essentially are any
data, observations, personal opinions or factual materials rele-
vant to an issue being considered. Grounds, in other words, are
the factual evidence in a particular situation. For example, if
the tacts of a situation are such that a person left his car in a
metered spot without putting money in the meter, then, using
Toulmin’s terminology, those facts would be grounds for an
argument in la v. Likewise, if the facts of a situation are such
that a patient wsplays a virus-like pallor, lethargy, and low fe-
ver, those symptoms would be the grounds of an argument in
the field of medicine. Finally, if the facts of a situation are such
that a person has again and again chosen to work hard at pub-
licly visible projects and has never followed through on jobs
calling for a lot of invisible hard work, those facts are the
grounds for an argument in the ficld of psychology.

48. /d.
49, /d ac 271.
50. Id at 25.27,

Bl Id at R1-84.




No. 1] A Multidisciplinary Analysis 205

“Claims,” in Toulmin'’s terminology, are the conclusions that
pecple making arguments wish audiences to accept. Claims, in
other words, roughly correspond to the conclusion in a classi-
cal syllogism. In the legal problem just described, for example,
the claim might be that the person who did not feed the meter
is guilty of the offense. Likewise, in the medical problem, the
claim might be that the patient is suffering from a viral infec-
tion. Finally, in the psychology problem, the claim might be
that the person’s appearance of hard work and conscientious-
ness is a pose.

“Warrants,” which roughly correspond in the Toulmin sys-
tem to the major premise in a classical ¢yllogism, link the
grounds to the claim. Warrants, in other words, explain why a
claim is “warranted.” For example, in the foregoing parking
meter example, the warrant used probably would be a rule of
law stating that anyone who leaves a car in a metered space
without putting money in the meter can be found guilty of a
parking meter offense. Likewise, the warrant in the foregoing
medical example probably would be the generally accepted
medical principle that pallor, lethargy and low fever often
mean viral or bacterial infection. Finally, the warrant in the psy-
chology example could be the accepted notion in that field that
someone who seeks to work only at what is rewarded is not
conscientious.

According to Toulmin, all persuasive arguments in all fields
of inquiry must contain the three parts just described: grounds,
claims, and warrants.5? Indeed, messages that do not contain
these parts are not arguments. As noted earlier, however, argu-
ments also can contain a second group of three parts, a group
consisting of backing, rebuttals, and qualifiers. These parts, ac-
cording to Toulmin, need not be included in persuasive argu-
ments. Their inclusion, however, makes an argument more
persuasive.

The “backing” in Toulmin’s scheme is, essentially, the au-
thority for the warrant (rule). For example, in the parking
meter situation described above, the backing for the warrant
might be a particular sectior. of a criminal code, a previously
decided appellate court decision, or a section of an important

52, Id at 25-27.
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legal treatise. In the medicine and psychology examples, the
backing for the warrant might be a diagriostic manual.

Unfortunately, Toulmin himself does not really explain why
backing increases the persuasiveness of arguments. John Rei-
nard, however, provides just such an explanation.>® Reinard’s
own research and other research that he cites indicate that peo-
ple who use “evidence” as part of their arguments—that is,
people who refer to facts and information that they themselves
did not produce—tend to be viewed by most audiences as more
credible than people who do not use evidence.’* Evidence, of
course, is just a different name for backing. Credibility, in turn,
is critical. As noted earlier, the credibility of the source of an
argument is a major factor in determining the persuasiveness
of the argument itself.5®

Consider in this context a simple example. Assume that Pro-
fessor Smith states at a faculty meeting that “post-tenure” re-
view is a bad idea. This statement is, in Toulmin’s terminology,
a warrant. When questioned as to why this should be so, Smith
responds: “Because I think so!” Now assume that Professor
Jones states at that same faculty meeting that post-tenure re-
view is a good idea. Again, this is a warrant. When questioned
as to why, however, Jones responds that dozens of researchers
at numerous higher education institutions have studied the is-
sue of post-tenure review and have uniformly concluded that it
is a good thing. Because Jones provides evidence or backing for
her warrant, whereas Smith provides none, Jones is a more
credible persuader than Smith. Thus, at least in theory, Jones’
argument should be more persuasive than Smith’s. Jones, of
course, may not actually persuade anyone at all on this point.
But if she fails to persuade, it will not be because her argument
itself is less persuasive than Smith's. Rather, she will fail for
reasons earlier noted herein, perhaps reasons having to do with
the “audience” for the argument she delivers and the level of
“involvement” that the audience has in the issue being
discussed.”®

“Qualifiers,” in Toulmin’s thinking, are the elements of ar-

53. John C. Reinard, The Rolr of Toulmm's Categones of Message Development in Persuasive
Communication: Twe Expervmental Studies i Attitude Change. 20 ]. Am. Forensic Ass's 206
(1984).

54. Id. at 208.

55. See supra note 24 and accompanying text.

56. See supra notes 22-23 and accompanying text.
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guments that convert the terms of arguments from absolute
terms to probabilistic terms. In the parking meter situation, for
example, a qualifier might state that the individual “‘probably”
would be found guilty. In the medicine example, such a quali-
fier might state that the patient “most likely” has a viral infec-
tion and in the psychology example, a qualifier might indicate
that the individual “possibly” was posing.

Once again, Toulmin himself does not provide much expla-
nation as to why qualifiers increase the persuasiveness of argu-
ments. But, again, Reinard helps out. Reinard notes that
research done by people who study the issue of message “dis-
crepancy” suggests that arguments are persuasive only if the
changes in audience belief called for by the arguments fall
within the audience’s latitude for change or acceptance.®’
Thus, an argument that calls for a large change of belief is less
likely to be persuasive than an argument that calls for a small
change of belief simply because a large change of belief is less
likely to be within an audience’s latitude for change. Qualifiers
tend to reduce the amount of change in belief called for by an
argument. Qualifiers also seem to make arguments more per-
suasive because many people, and particularly many educated
people, seem to be more willing to accept somewhat tentative
positions than they are to accept absolute positions. The word
“unquestionably” in an argument, for example, is not at all ten-
tative. It allows for no possible exception and no subsequent
changes of mind. Conversely, the word “possibly” in an argu-
ment is tentative. It does allow for subsequent retrenchment.

Consider again in this context the argument already de-
scribed concerning Larry Bird and Michael Jordan. Many peo-
ple would not find persuasive the claim, to use Toulmin’s
terminology, that Michael Jordan “unquestionably” is a better
basketball player than Larry Bird. The force of this claim is sim-
ply too strong. At the same time, however, a substantial
number of people—although nobody from Boston—might find
persuasive the claim that Jordan “possibly” or “probably” is a
better player than Bird. This difference in response is likely to
occur for two reasons. The qualifier used here (“possibly” or
“probably”) reduces the force of the claim and allows for a ten-
tative conclusion. And, to the extent that it calls for a change in

57. Reinard, supa note 53, at 211,
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belief, a claim that includes the words “possibly” or “proba-
bly” calls for less of a change in belief than a claim that uses the
word ‘“‘unquestionably.”

“Rebuttals,” in Toulmin's terminology, are the parts of an
argument that acknowledge the existence of counter arguments
or exceptions to the suggested link between claims (conclu-
sions), grounds (facts), and warrants (rules). Rebuttals usually
contain references to one or more factual situations in which
similar grounds (facts) and warrants (rules) existed, but in
which different claims (conclusions) ultimately occurred. In the
parking meter situation, for example, the rebuttal might consist
of a reference to a situation in which someone was not found
guilty of a parking meter violation because he did not put
money in a broken meter. In the medicine situation, a rebuttal
mught state that the symptoms described might also have been
produced by overwork or neurotic stress. And, finally, in the
psychology example a rebuttal might state that some people
who willingly do publicly visible work but do not do private
work may not be posing at all.

Consider again the Jordan-Bird argument. The claim that
Jordan is better than Bird must rest on some sort of grounds
(facts) and on some sort of warrant (rule) that links the warrant
and the grounds. In this situation, therefore, the warrant might
be: “Basketball players who possess the best physical skills are
the best players.” And in this situation the grounds might be:
“Jordan has better physical skills than Bird.” Rebuttal to this
argument would then involve examples of basketball players
with great physical skills—many of whom exist—who are not
generally considered good players.

Rebuttals in the Toulmin scheme play a role in arguments
that is related to the role that qualifiers play. As noted earlier,
two-sided messages tend to be more persuasive than one-sided
messages, at least when the audience for an argument has a
substantial amount of education.®® Two reasons have been ad-
vanced for why this is s0.%° The first of the reasons involves
what is called “inoculation” theory. This theory, built upon a
biological analogy, suggests that audiences pre-exposed to
weakened counter-arguments will tend to be less persuaded by
those counter-arguments when they are subsequently

58. See supra note 37 and accompanying text.
59. See Kamins & Assacl, supra note 36.
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presented.®® Pre-exposure to weakened counter-arguments,
like pre-exposure to weakened forms of disease, causes recipi-
ents to build up defenses to the full fledged counter-argu-
ments. The second reason that rebuttals might increase the
persuasiveness of arguments involves what is called “corre-
spondence” theory.®?! Research suggests that audiences, for
reasons that need not be detailed here, tend to think that peo-
ple who make two-sided arguments are more likely to believe in
the arguments that they make than people who make one-sided
arguments. Furthermore, research suggests that audiences are
more likely to be persuaded by arguments that they think “cor-
respond” to the persuader’s true feelings or disposition than
they are to be persuaded by arguments that they think reflect
situational constraints on the person making the argument.®?
Hence, audiences tend to find two-sided arguments more per-
suasive than one-sided arguments.

One last point about Toulmin's thinking must now be noted.
Toulmin thinks that the structure of arguments can be repre-
sented in pictorial diagrams, diagrams that reveal the relation-
ships between the six constituent parts in individual arguments.
Admittedly, this diagraming technique has caused some con-
troversy.%® Regardless, no harm is caused here by duplicating
several of Toulmin’s own examples.®* (See Figures 1 and 2.)

IV. CASe-BASED, RULE-BASED AND PoLicy-BASED REASONING

Notwithstanding their seeming comprehensiveness, Toul-
min’s ideas about the structure of persuasive arguments con-
tain one glaring weakness, a weakness also inherent in most of
the other social science research on persuasion and argumenta-
tion that has already been discussed. Toulmin seems to think—
and in this he is joined by most of the researchers whose work
is discussed above--that people create persuasive arguments

60, See id.

61. Seetd.

62, Seed.

63%. Charles Willard, for example, has soundly criticized the practice. arguing that
diagrams oversimplify a complex process. See Charles A. Willard, On the Utility of Desenp-
tive Diagrams for the Analysts and Cnihasm of JArguments, 43 Comm. MonoGrAPHS 308
(1976). But, then, Willard's work on argumentation 1s completely impenctrable to non-
specialists. See generally WiLLARD, supra note 20. Other researchers support diagraming.
See, e.g., C.W. Kneupper, On Argument and Diagraming, 14 J. AM. FORENSIC Ass'n 181
(1978).

64. See TOULMIN ET AL., supra note 17, at 97.

BEST COPY AVAILABLF




210 Harvard Journal of Law & Public Policy [Vol. 16

Figure 1

(Backing)
Clinical
experience
indicates that

Y

Straightforward
URI's call for
penicillin
treatment.

v

(Grounds) (Qualifier) (Claim)
This patient has [ So, presumably 1 This patient needs
straightforward penicillin

URL T treatment.

(Rebuttal)

Unless the patient
is allergic to
penicillin, or
there is some
other contra-
indication.

through the use of only one kind of reasoning piocess. That
reasoning process involves the application of some sort of gen-
eral rule—a warrant, to use Toulmin’s terminology—to partic-
ular factual incidents.

Rule-based reasoning, which is what we can call the reason-
ing described by Toulmin and most persuasion researchers,
surely plays a critical role in the creation of persuasive argu-
ments. However, it is not the only kind of reasoning that plays
such a role.

In recent years, cognitive scientists and computer scientists
have concluded that human beings, and computers program-
med to “think” like human beings, engage in two different

s
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Figure 2

(Backing)

The relevant legal
and constitutional
provisions being
what they are,

!

(Warrant)

All taxpayers are
normally allowed
to vote at town
meetings.

Y

(e Jualifier) | (Claim)
So, presurnably Hannah Smith is
entitled to vote

at a town meeting.
(Rebuttal)
Unless she is a
non-citizen, a
minor, a lunatic
or an otherwise
disqualified
person.

(Grounds)
Hannah Smith is a
local taxpayer.

kinds of reasoning. One kind of reasoning, called *‘rule-based”
reasoning, occurs when human beings or computers apply a
pre-existing rule (warrant) to a new factual situation. This is the
kind of reasoning that traditional philosophers call deductive
logic and the kind of reasoning that Toulmin describes in con-
nection with his system of claims, warrants, and grounds. Rule-
based reasoning is also what computers engage in when they
operate what are gencrally called “expert systems,””®” The

65. See, e.g.. GEORGE F. LUGER & WiLL1IAM A. STUBBLEFIELD, ARTIFICIAL INTELLIGENCE
AND THE DESIGN 01 EXPERT SvsTEMS (1989); KEN PEDERSEN, EXPERT SYSTEMS PROGRAM-
MING: PRACTICE TECHNIQUES FOR RULE-BASED SysTEMS (1089); MIKE SHARPLES ET AL..
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other kind of reasoning, called ‘“‘case-based’ reasoning, occurs
when human beings or machines look for past situations or
events with facts similar to those of present problems and then
extrapolate the results in those past situations to the present
events.%®

Case-based reasoning, which will be discussed first, is simul-
taneously simpler than and more complicated than rule-based
reasoning. We know it is simpler than rule-based reasoning be-
cause human beings, particularly small children, use case-based
reasoning before they use rule-based reasoning. When a child
1s deciding whether to spread jelly on the cat, for example, that
child is far more likely to remember the spanking she received
the last time she did this than some general rule about jelly-
spreading. Case-based reasoning is also more complex than
rule-based reasoning, however. We know this because it is the
kind of reasoning that very sophisticated human beings use
when rule-based reasoning cannot solve a problem.

When people or computers engage in case-based reasoning

CoMPUTERS AND THOUGHT: A PRACTICAL INTRODUCTION TO ARTIFICIAL INTELLIGENCE
(1989).

66. Not surprisingly, the cognitive scientists who study this process in human beings,
a process scientists sometimes call “episode-based™ reasoning, have developed great
insight into the way human beings use past cases when they reason. See COGNITION AND
SymBoLIC STRUCTURES: THE PSYCHOLOGY OF METAPHORIC TRANSFORMATION (Robert E.
Haskell ed., 1987); STELLA VOSNIADOU & ANDREW ORTONY, SIMILARITY AND ANALOGICAL
ReasoNING {1989); Leslie J. Caplan & Carmi Schooler, Problem Solving by Reference to
Rules or Previous Episodes: The Effects of Organized Training, Analogical Madels and Subsequent
Complexity of Expenence, 18 MEMoRry & Cocnition 215 (1990). Furthermore, and perhaps
more significantly, computer scientists who study case-based reasoning, particularly
computer scientists who study this kind of reasoning in connection with law-related
issues, have learned a great deal about the way human beings think. See ANALOGICAL
REASONING: PERSPECGTIVES OF ARTIFICIAL INTELLIGENCE, COGNITIVE SCIENGE AND Pi-
rosoriy (David H. Helman ed.. 1988); ANNE GARDNER, AN ARTIFICIAL INTELLIGENCE
APPROACH TO LEGAL REASONING (1987); Kevin D. Ashley, Defining Salience in Case-Based
Arguments, tn CASE-BASED REASONING: PROCEEDINGS OF A WORKSHOP ON CASE Baskp
REASONING 537 (Janet Kolodner ed., 1989){hereinafter Kolodner]; Kevin D. Ashley &
Edwina L. Rissland, Compare and Contrast, 4 Test of Expertise, in Kolodner, supra, at 31 L.
Karl Branting, The Role of Explanation in Reasoning from legal Precedents, in Kolodner,
supra, at 224; Dedre Gentner, Finding the Needle: Accessing and Reasoning from Pnor Cases, in
Kolodner, supra, at 137; Win-Bin Huang & George R. Cross, Reasomng about Trademark
Infringement Cases. in Kolodner, supra, at 270; Edwina L. Rissland, Araificial Intelligence and
the Law. Stepping Stones to a Model of Legal Reasorng, 99 YALE L.J. 1957 (1990); Edwina [..
Rissland & David B. Skalak, Combining Case-Based and Rule-Based Reasoning, 1n Kolodner,
supra, at 524 (1989); Colleen M. Scifert, Analogy and Case-Based Reasoming. in Kolodner,
supra. at 125; Mallory Sclfridge & Barbara Cuthill, Retnieting Relevant Qut-of-Context Cases
A Dynamic Memovy Approack to Case-Based Reasoning, in Kolodner, supra, at 313; David B,
Skalak, Options for Controlling Muxed Paradigra Systems, in Kolodner, supra, at 318; hatia P.
Sycara, Argumentation: Planning Other Agents’ Plans, in PROCEEDINGS OF THE ELEVENTH IN-
TERNATIONAL JOINT CONFERENCE ON ARTIFICIAL INTFLLIGENCE (N.S. Sridharan ed.,
1989),
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they do two things. First, they search their memories for past
“cases” or episodes in which the facts are similar to the facts of
present problems or situations. Second, once past cases have
been found with facts similar to those of present problems,
humans and machines engaging in case-based reasoning extra-
polate the result in the past case to the present problem. In
other words, the reasoner decides that what was done as a con-
sequence of the facts in the past case should also be done in
connection with the current problem. (Lawyers, incidentally,
have specific names for this process—the use of “precedent’” or
“stare decisis.’’)

Consider, for example, how case-based reasoning works in
connection with the following hypothetical situation. The
facts, which are drawn from a classic contract law case, Rickells
v. Scothorn,®” are these:

A grandfather promised to give his granddaughter a large
sum of money if she quit her job and stayed at home. He
later repeated that promise to her in front of a group of peo-
ple, and put it in writing. Thereafter, relying on that prom-
ise, the granddaughter quit her job. The grandfather then
died and his estate refused to perform on the promise. The
granddaughter sued and the court concluded, for reasons
that are not important here, that the promise involved was of
a kind that is not generally enforceable in courts of law. The

question thus is this: What else, if anything, should the court
do?

Case-based reasoners facing this problem would do two
things. First, they would search for past cases that had facts
similar to those of the present problem. They might then find

this past case—a case, incidentally, which is drawn from Feinberg
v. Pfeiffer Co.:%"

An elderly woman with heart trouble quit her job after her
employer made a promise to her, in writing and in front of a
group of business people, of a pension for life. The em-
ployer explicitly stated that the elderly woman did not have
to do anything in exchange for the pension. The employer
then died and his successors refused to pay the pension. The
woman sued and the court initially concluded that the prom-
ise at issue was of a kind not generally enforceable in courts
of law. Ultimately, however, the court concluded that the wo-
man's reliance made the promisc enforceable.

67. 77 N.W. 365 (Ncb. 1889).
68. 322 $.W.2d 163 (Mo. Ct. App. 1959,
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Because a rather close fit seems to exist between the facts of
the past case and the facts of the present problem, case-based
reasoners would then proceed to extrapolate the result in the
past case to the present problem. In the past case the court
ultimately concluded that the promise at issue should be en-
forced because of the elderly woman’s “reliance.” In other
words, even though the promise in the past case was not en-
forceable under traditional rules, a reliance exception to those
traditional rules was invoked. When the result in that past case

is extrapolated to the present problem, the granddaughter
wins.

Lawyers are not the only professionals who use case-based
reasoning. Consider, for example, a doctor who encounters a
patient who displays very unusual symptoms. While working
with this patient, the doctor might suddenly recall that many
years earlier he had treated a patient with similar symptoms.
That earlier patient, the doctor recalls, had ultimately been di-
agnosed as having, say, malaria. The doctor then asks the pres-
ent patient whether she has recently been out of the country.
“Oh,” is the reply. “Why do you ask? I just got back from a
safari in Africa.” This doctor, like the lawyer described earlier,
is engaging in case-based reasoning. Likewise, consider a jour-
nalist who is preparing an editorial about the war in the Middle
East. This journalist, like so many who have already written on
the Middle Eastern situation, may elaborately compare the
Middle East war, and the circumstances leading up to it, to the
conflict in Vietnam in the 1960’s and 1970’s, and the circum-
stances leading up to that conflict. The journalist might then
conclude that disaster is likely to strike the United States in the
Middle East, just as disaster earlier struck in Vietnam. The
Journalist, of course, like the doctor and lawyer already de-
scribed, is engaging in case-based reasoning.

A critical fact concerning case-based reasoning must now be
explained. Case-based reasoning works best when reasoners,
whether human or machine, can locate past cases that are not
obvious—cases not superficially the same as the problems upon
which they are working.

Cognitive psychologists and computer scientists have spent a
great deal of time studying the processes in which people (and
machines) engage when they search for factually similar, but
not obviously related, past cases. Three ideas have emerged

2
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from this research. First, novice reasoners (and inexpertly
programmed machines) tend to look for ‘“‘surface” factual simi-
larities between present problems and past cases. Second, ex-
pert reasoners (and sophisticated machines) tend to look for
“siructural” similarities between the facts of past cases and the
facts of present problems. Third, expert reasoners identify
structural similarities between past cases and present problems
by first creating “schemata” that capture the underlying nature
of the facts involved in the present problem. Expert reasoners
then search for past cases that match the schemata.®®

Consider again the granddaughter problem. Novice case-
based reasoners (and inexpertly programmed machines) think-
ing about this problem would search for past cases that share
surface factual characteristics with the present problem. Thus,
novice reasoners dealing with this problem would search pri-
marily for past cases involving granddaughters promised
money by grandfathers. Or, if they expanded the scope of their
searches somewhat, novice reasoners might look for past cases
involving gift promises made by relatives. Because these nov-
ices would so limit their searches, however, they would be un-
likely to find the case of the elderly woman. They would not
find this case because its surface-factual characteristics are not
similar to the surface-factual characteristics of the grandfather
problem. Conversely, expert case-based reasoners dealing with
the grandfather problem would do two things. First, they
would create a schemata of the facts in the problem, perhaps a
schemata indicating that the problem involves reliance by
someone on a promise that is, for whatever reason, not gener-
ally enforceable in a court of law. Second, they would search
for past cases that fit that schemata. These reasoners would
then quickly find the elderly woman case because it involves
reliance on a generally unenforceable promise.

Ironically, the schemata process just described brings this
analysis of case-based reasoning back to where it started,
namely, to the relationship hetween rule-based and case-based
reasoning. Rules often are nuthing more than a synthesis of the
results in a number of past cases. Or, to use Toulmin’s termi-
nology. a warrant is a synthcsis of the various things that serve
as the backing for the warrant. In American contract law, for

69. See Caplan & Schooler, supra note 66.
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example, a synthesis of many past cases dealing with reliance
on promises has led to a rule stating that, in some circum-
stances, promises that are relied upon will be enforced even
though traditional rules preclude enforcement. That fact, in
turn, shows how rule-based reasoning is connected to the case-
based reasoning of experts. The schemata that expert case-
based reasoners use in order to find past cases are closely re-
lated to rules (warrants). In the grandfather situation, for ex-
ample, expert reasoners who create and use a factual schema
describing reliance upon otherwise unenforceable promises are

creating and using something that is extremely close to the reli-
ance rule itself.

These facts raise a number of intriguing questions about
case-based reasoning in general and schemata formation in
particular. What exactly is the thinking process in which expert
case-based reasoners engage when they create factual sche-
mata? Does that process primarily involve skills of analysis and
synthesis? Or, does that process primarily involve the recollec-
tion of previously formulated rules? In other words, will expert
case-based reasoners working on the grandfather problem suc-
cessfully locate the elderly woman case because those experts
can identify the structural facets of the grandfather problem or
because those experts know and can remember the general rule
about relied-upon promises?

All of this discussion brings this analysis to rule-based rea-
soning, a concept that has already been reviewed extensively in
connection with this essay’s review of Toulmin’s ideas. Rule-
based reasoning, it should be recalled, is simply the application
of a rule (warrant) to a new set of facts (grounds) in order to
produce a conclusion (claim).”” Having now analyzed case-
based reasoning, three important additional points about rule-
based reasoning should be made. First, rule-based reasoning
has at least one distinct advantage over case-based reasoning,
an advantage flowing from evidentiary weight alone. Case-
based reasoning extrapolates the result in one past case to
present problems. Rules, however, usually synthesize the re-
sults of a number of past cases. In short, rules are accompa-
nied, almost by definition, by more “backing” than are cases.
Because of that fact, the results brought about by the applica-

70 Ser supra 1ext accompanying notes 48-52.
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tion of rules to a new set of facts tend to be viewed as more
credible than results brought about by extrapolating the result
in a single past case to a present problem.

Second, it is not at all uncommon for reasoners to use cases
as part of what is essentially rule-based reasoning. Reasoners
do this because past cases can be used in two ways—one that
involves case-based reasoning and one that involves rule-based
reasoning. Consider again the granddaughter problem. Many
people creating an argument in connection with that problem
will discuss the elderly woman case. Different people, however,
will discuss the case in different ways. Some people will de-
scribe the facts of the case and then extrapolate its result to the
present problem. These people will be engaging in case-based
reasoning. Some people, however, will simply cite that case as
authority or backing for a general rule about relied-upon
promises. Though these people will be using a past case, they
will be engaging in rule-based reasoning.

Third, the aforementioned simplistic examples of rule-based
reasoning—examples involving parking meters, medical diag-
nosis, and basketball players—should not in any sense be read
as suggesting that rule-based reasoning is an easy intellectual
skill to use. Just the opposite is true. In many situations the
facts of a present problem can easily be classified in several dif-
ferent ways. In the grandfather situation, for example, one
could classify the facts as involving reliance. However, one also
could classify them as involving an “exchange.” (For reasons
that are not important here, the presence or absence of an ex-
change is important in American contract law.)”! Yet, if the
facts are classified differently—if different factual “schemata’’
are used—then different rules might be used. If different rules
are used, then different results might be obtained. Further-
more, in many situations rules carry with them a whole slew of
exceptions. Some of those exceptions are explicitly stated n
the rules themselves. Some, however, are merely implicit. Fi-
nally, in many situations the terms and words used in rules are
vague or ambiguous. The official formulation of the reliance
rule already described, for example, contains the words ‘‘rea-

71. In American law, only bargained-for promises are enforceable. Courts look for
evidence of a bargamn in the consideration given for the exchange. Fhat is, they look to
1o see 1f one party cither suffered a detriment or hestowed a benefit as the price of the
other's promise or performance. See, e, Batsakis v. Dematsis, 226 S.W.2d 673 (Fex.
1040); RESTATEMENT (SECOND) OF ConTRACTS §§ 71. 72,79 (1981).
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sonable” and “injustice.””? Do we know what those two words
actually mean?

The problems just noted that are incident to the use of rule-
based reasoning and comparable problems incident to the use
of case-based reasoning, have, in at least some fields of inquiry,
led to the use of another kind of reasoning that is wholly differ-
ent from rule-based and case-based reasoning. This kind of
reasoning, which good lawyers use all the time in persuasive
arguments, is perhaps best called *“policy-based” reasoning.
Policy-based reasoning involves reference to and the use of the
“reasons’ or “purposes” behind rules. Policy-based reasoning
also involves reference to and the use of the reasons or pur-
poses that caused the results in past cases.

One can use policy-based reasoning both to complement
case-based and rule-based reasoning and to contradict such
reasoning. One can do this in a number of ways. First, policy-
based reasoning can be used to provide definiticns for vague or
ambiguous words in rules. Consider, for example, the word
“injustice” in the reliance rule already described. The policy
behind the reliance rule might provide a definition of that
word. Second, policy-based reasoning can provide a test for de-
termining what one should and should not include in the fac-
tual schemata used to search for past cases that are structurally
similar to present problems. In connection with the grand-
daughter problem, for example, the ruling in the past case in-
volving the elderly woman might explicitly or implicitly
indicate that the age and gender of the relying person in that
case played no role in the result obtained. If this is so, then the
factual schema used in connection with searches for past cases
would not have to include references to the age or gender of
relying promisees. Conversely, if the ruling in the past case in-
dicated explicitly or implicitly that either or both of these mat-
ters were important, then the schema would have to include
reference to one or both of them. Finally, one can use policy-
based reasoning to complement case-based and rule-based rea-
soning in the sense that it can simply provide additional sup-
port to an argument based on rules or past cases. Thus, for
example, an argument in the grandfather problem referring to
the rehiance rule already described, or referring to the case of

72, Ser RESTATEMENT (SECOND) OF CONTRACGTS, suprg note 71, at § 90,
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the elderly woman, might also refer to the reasons or purposes
behind that rule or the reasons or purposes behind the result in
the past case.

Perhaps a more important use of policy-based reasoning
must now be noted. One can use policy-based reasoning to
contradict the results seemingly called for by case-based and
rule-based reasoning. This use is possible, in turn, because the
policies behind rules or past cases are generally capable of
“trumping” the rules or cases themselves. In other words, if a
rule or a past case in a particular situation calls for one result
but the policy behind the rule or the case calls for another re-
sult, the policy usually prevails.

A wholly new example best illustrates the ability of policy-
based reasoning to trump rule-based and case-based
reasoning:

Assume that a state law prohibited school buses from cross-
ing railroad tracks without stopping and required bus com-
panies to fire drivers who violated this rule. Assume further
that on several occasions in the past school bus companies in
the pertinent jurisdiction had fired drivers for violating the
rule. Now assume that a school bus driver and her bus load
of children were proceeding down an icy hill toward a rail-
road track. Before reaching the tracks, the driver, who had
been having problems with skidding all afternoon, carefully
looked down the tracks in both directions and determined
that no trains were in sight. (The view in either direction was
unobstructed for several miles.) Without using the brakes,
the driver slowed the bus down to about ten miles per hour
before it reached the bottom of the hill and the tracks. Nev-
ertheless, the driver took the bus across the tracks without

stopping.

If a court uses either rule-based or case-based reasoning in
connection with this problem, the bus driver will get fired.
Consider, however, what might happen if a court used policy-
based reasoning. Assume that the policy behind the railroad
track rule and the reason behind the results in the past case
involve an attempt to maximize the safety of children riding
school buses. If the facts of this problem are analyzed in light
of that policy, then it is not at all clear that the driver should be
fired. Although the driver broke the rule, she broke it in order
to advance its underlying purpose, namely, to advance the
safety of children. Thus, in light of this policy, perhaps the
driver should not be fired.
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Of course, policy-based reasoning does not always contradict
rule-based and case-based reasoning. As noted earlier, policy-
based reasoning can be used both to contradict and to comple-
ment case-based or rule-based reasoning. This dual usage is
possible because different, and sometimes absolutely contra-
dictory, policy explanations can be put forward for individual
rules or past cases. Consider, for example, a different way of
looking at the policy involved in the bus driver problem. As-
sume now that the school board, the state legislature, and the
hearing officers who decided the past cases did not do what
they did in order to maximize the safety of children. Rather,
assume that these people, for good reasons or bad ones, put
into place this particular rule, or decided the past cases as they
did, because they felt they could not fully trust school bus driv-
ers to make wise decisions in stressful situations, situations
such as those created by the slippery hill and the railroad track.
Furthermore, assume that these people, again for good reasons
or bad ones, decided that school bus drivers will tend wrong-
fully to manipulate any rules that give them discretion. If these
are the policies behind the rule and past cases involved here,
then the driver should be fired. Thus, the policy in this situa-
tion complements the rule and past cases, rather than contra-
dicts them.

V. REBUTTALS REVISITED

One final situation in which policy-based reasoning can play
a critical role in the creation of persuasive arguments takes the
present analysis back to case-based reasoning. As noted above,
case-based reasoning builds on one core notion: if the facts of a
past case resemble the facts of a present problem, then the re-
sult in the past case should be extrapolated to the present
problem. This notion, however, leads to terrible problems in
connection with what Toulmin calls *‘counter examples” or
“rebuttals.””® Counter examples are past cases in which the
facts closely resemble the facts of present problems, but in
which the results obtained are inconsistent with, or even oppo-
site of, those desired in the present problem.

Consider the aforementioned hypothetical involving the
grandfather who promised to give his granddaughter some

73 See Tovimin 1 A1, spra note 17, ac 81-83.
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money if she quit her job. Assume now that one finds a differ-
ent past case with the following facts. (This new past case, inci-
dentally, is drawn from Kirksey v. Kirksey.)”
Shortly after her husband died, a young woman received a
letter from her brother-in-law telling her that if she moved
to his farm he would give her and her children a place to
stay. Thereafter, relying on that promise, the woman
boarded up her own farm and moved to her brother-in-law’s
farm. Later, the brother-in-law changed his mind and evicted
the woman and her children from his farm.

Admittedly, the facts of this case superficially are unlike the
facts of the granddaughter problem. At a structural level, how-
ever, the facts of this past case and the facts of the present
problem are remarkably similar. As case-based reasoning dic-
tates, since the facts are so similar, the result in the past case
should be extrapolated to the present problem. But, there's the
rub. In this particular past case, the brother-in-law prevailed.

Rebuttals are the way that persuaders deal with counter ex-
amples such as the one just described. Rebuttals come in two
forms. “‘Passive”’ rebuttals, the kind of rebuttal discussed ear-
lier, simply refer to the existence of counter examples. (As
noted earlier, passive rebuttals work, if at all, because of either
the “inoculation” effect or the “correspondence” effect) In
connection with the foregoing problem, for example, a passive
rebuttal made by the granddaughter would consist solely of a
reference to the case of the dead farmer’s wife. Nothing more
would be said about this case. “‘Active” rebuttals, a kind of re-
buttal that does not seem to play much of a role in Toulmin’s
thinking, are completely different. Active rebuttals attempt
either to treat counter examples as irrelevant—a process law-
yers call *‘distinguishing”—or to turn around and use counter
examples to opposite advantage—a process lawyers call
“reconciling.”

When proponents of an argument create a distinguishing re-
buttal, they suggest that the facts of a counter example do not
really resemble the facts of the present problem as closely as it
appears. Rather, the facts are subtly but importantly different.
In connection with the foregoing problem, for example, the
granddaughter might distinguish the past case by stating that
the promisor in the past case was alive when the promise was

74. 8 Ala. 131 (1845).
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broken, but that the promisor in the present problem was dead
when the promise was broken. (In the presert case, it should be
recalled, the grandfather’s estate, and not the grandfather him-
self, refused to pay the money.)

Distinguishing rebuttals work, of course, for a very simple
reason: the results in past cases must be extrapolated to pres-
ent problems only if the facts in those past cases closely resem-
ble the facts in present problems. Thus, where the facts differ
between the present problem and the past case, the results in
the past case caanot be extrapolated to the present problem.

Of course, factual differences of some sort will exist, almost
hy definition, between any past case and any present problem.
Thus, one can potentially distinguish all past cases from all
present problems. A slight extension of a point made earlier,
however, easily deals with this objection. First, when one en-
gages In case-based reasoning, the only factual similarities be-
tween past cases and present problems that matter are factual
similarities that involve structural facts. Thus, in the application
of case-based reasoning, it makes no difference if surface facts
in a present problem and a past case differ. The same idea con-
trols in connection with distinguishing rebuttals. Second, the
only way to differentiate structural facts from surface facts in

present problems and past cases is to engage in policy-based
reasoning.

Complex as the process of creating distinguishing rebuttals
is, that process is nowhere near so complicated as the process
of creating reconciling rebuttals. People who attempt to recon-
cile counter examples do not simply suggest, as do people who
distinguish rebuttals, that counter examples have no applicabil-
ity to the present problems. Rather, reconcilers insist that
counter examples indeed do have applicability to present
problems. They are applicable, however, not because they are
counter examples, but because they actually support, rather
than refute, the original proposition.

Lawyers, who perhaps more than any other group of profes-
sional writers have perfected the skill of reconciling, know that
the process of creating a reconciling rebuttal involves two dis-
tinct steps. First, when a reconciliation is created, one must dis-
tinguish the facts of a counter example from the facts of a
present problem. In other words, differences in at lcast some
structural fact must be shown to exist between the counter cx-

3J
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ample and the present problem. Once this is done, one need
not extrapolate the result in the counter example to the present
problem. Second, when a reconciliation is created, one must
create a warrant (rule) or a policy that grows out of the facts
just distinguished. This new warrant or policy, however, must
do a rather strange thing. When applied to the facts of the
counter example, this warrant or policy must produce the re-
sult actually reached in the counter example. Yet, when applied
to the facts of the present problem, this same warrant or policy
must produce the opposite result.

Consider, for example, how a reconciling rebuttal might
work in connection with the granddaughter problem and the
counter example of the dead farmer’s wife. First, the grand-
daughter would distinguish the facts of the counter example at
a structural level from the facts of the present problem. In the
granddaughter problem, as noted above, the promisor was
dead when the promise was broken. In the counter example,
however, the promisor was alive when the promise was broken.
If one accepts, at least for the moment, that this factual differ-
ence involves structural rather than surface facts, then the past
case has been distinguished. Second, the granddaughter would
create a new warrant or policy that grows out of these distin-
guished facts and that produces opposite results in the past
case and the present problem. The following warrant (rule)
might then result: “Gift promises that are revoked by promis-
ors before their deaths are not enforceable even though those
promises have been relied upon.” Application of this warrant
to the facts of the counter example produces the actual result
in the counter example. At the same time, however, application
of this warrant to the facts of the present problem produces
victory for the granddaughter.

An additional example further demonstrates how the recon-
ciliation process works. Assume that the facts of a present
problem are these:

A young woman found a shiny stone and, not knowing what
it was, showed it to a jeweler. The jeweler, who at that time
did not know what the stone was, offered to give the woman
a dollar for it. The woman agreed and promised to return
with the stone the next day. That night. however, the woman
discovered that the stone was a precious emerald and there-
after refused to hand it over to the jeweler. The jeweler has
brought suit against the young woman.
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Assume further that the young woman’s lawyer has found the

past case of Wood v. Boynton,”®.a classic case indeed. The facts of
Wood are these:

A young girl found a shiny stone and, not knowing what it
was, showed it to a jeweler. The jeweler, who at that time did
not know what it was, offered to give the girl a dollar for it.
The girl agreed and handed over the stone. That night, how-
ever, the girl discovered that the stone was a precious dia-
mond and brought suit against the jeweler for return of the
stone. Ultimately, the jeweler prevailed.

The facts of the counter example just described (the little girl
and the diamond) seem to be remarkably similar to the facts of
the present problem (the young woman and the emerald).
Thus, at first glance, it appears that the result in the past case,
victory for the jeweler, should be extrapolated to the present
problem. In fact, however, a skilled lawyer could easily recon-
cile this counter example. Again, the process involves two
steps. First, the lawyer would distinguish the past case from the
present problem by searching for differences in structural facts
between the two situations. This search would produce the fol-
lowing differences. In the present problem, the young woman
had not turned over the emerald before the mistake was discov-
ered. Thus, when the mistake was discovered in the present
problem, the young woman possessed the jewel. In the past
case, however, the young girl had turned over the diamond
before the mistake was discovered. Thus, when the mistake was
discovered in the past case, the jeweler possessed the jewel. If
it is assumed that these possession facts are structural facts,
then the woman’s lawyer has distinguished the past case from
the present problem. Second, the lawyer would use the factual
difference just described to create a reconciling warrant (rule):
“Conflicts over ownership of mistakenly identified goods
should be resolved so as to award ownership to the person in
possession of the goods at the time when the mistake is discov-
ered.” When this warrant is applied to the facts of the counter
example, the actual result in that past case is obtained—the
Jeweler wins. Conversely, when the warrant is applied to the
facts of the present problem, the young woman wins. The
counter example, therefore, has been reconciled.

‘Two additional comments should be made about reconcilia-

75. 64 N.W. 265 (Wis. 1885),
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tion and rebuttals. First, as Toulmin and others repeatedly
note,”® warrants that are accompanied by backing or authority
tend to be more persuasive than warrants that stand alone. For
that reason, warrants used with reconciliation rebuttals proba-
bly should themselves be accompanied by backing. In the shiny
stone problem, for example, the young woman’s lawyer should
cite backing or authority for the possession warrant. Likewise,
in the granddaughter problem, the granddaughter’s lawyer
should cite backing or authority for the dead promisor warrant.
Second, reconciliation and rebuttals should come at the end of
total arguments, or at least relatively near the end. In part, this
is necessary because of the “recency” effect mentioned earlier.
The recency effect suggests that the end of an overall message
is a particularly good place to put a strong argument, reconcili-
ations, if done well, can be extraordinarily potent. Reconcilia-
tion rebuttals should also appear relatively near the end of
arguments because they tend to violate audience expectations.
(As noted earlier, arguments that violate audience expectations
tend to be more persuasive than arguments that follow stan-
dard form.) Audiences, after all, do not expect arguers to use
counter examples to support original claims.

Vi. TourMIN PLus: A NEw MODEL FOR PERSUASIVE
ARGUMENTS

Recall now Toulmin's own model for persuasive arguments,
a model that includes the six parts already described: grounds,
warrants, claims, backing, qualifiers and rebuttals.

76 See supra note H3 uand accompanving text.
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Also, recall an example of that model in use, Toulmin’s own

example.

Figure 4

(Backing)

The relevant legal
and constitutional
provisions being
what they are,

Y

(Warrant)

All taxpayers are
normally allowed
to vote at town
meetings.

(Grounds)
Hannah Smith is a
local taxpayer.

v

(Qualifier)

So, presumably

3

(Rebuttal)
Unless she is a
non-citizen,

a lunatic

or an otherwise
disqualified
person.

(Claim)

Hannah Smith is
entitled to vote

at a town meeting.
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It should be clear that this model, impressive as it might be,
does not fully detail the myriad reasoning techniques that one
can use to create persuasive messages. Toulmin’s model fails in
part because it does not put sufficient emphasis on the role that
rebuttals—either passive or active—can play, and it certainly
does not put sufficient emphasis on the role that reconciling
rebuttals can play. More generally, Toulmin’s model also fails
because it only describes rule-based reasoning, that is, the ap-
plication of warrants to grounds in order to produce claims. As
has been demonstrated, however, rule-based reasoning is only
one of three different kinds of reasoning: rule-based. case-
based, and policy-based reasoning.

In view of the above shortcomings, Toulmin’s model for per-
suasive arguments should be modified in two significant ways.
First, Toulmin’s model should be changed so that policy and
past cases are no longer treated simply as part of the overall
“backing” for the warrant. Admittedly, policy and past cases
may play a role in backing.”” As this article suggests, however,
they can also do much more. W ith the new model, one should
use case-based and policy-based reasoning to supplement rule-

based (warrant-based) reasoning. Second, although Toulmin’s
model calls for the use of rebuttals, rebuttals in his model play
a relatively minor role. This article suggests, however, that re-
buttals, particularly reconciling rebuttals, can play a crucial role
in the overall persuasiveness of arguments. Thus, the new
model explicitly calls for a reconciliation as part of the rebuttal.
(See Figure 5.)

77. Policy-based reasonmy 1s often used in urging consideration of the “spint”™
vather than the “letier’ of the law.
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Figure 5
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This new model, which is perhaps best called “Toulmin
Plus,” can be illustrated with a variation of Toulmin’s own ex-
ample, a variation that includes only a few new hypothetical
facts. (See Figure 6.)
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Figure 6
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(Qualifier)
So,
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(Policy)
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voting
generates
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(Claim)
Hannah
Smith is

presumably,

(Reconciliation)

Even though
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entitled to
vote at
town
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Nor 1s this Toulmin variation the only way to illustrate the
new model. Consider, for example, how one could diagram the
granddaughter problem in light of the Toulmin Plus model.

Figure 7

(Backing)
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relevant
case law
and
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beingwhat | _
they are, T |

¢ | I
(Warrant) (Case) (Policy)
Relied-upon | [Anelderly ||Reliance
promises woman whol | by
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sometimes | {pension should be

be promise encouraged
enforced. prevailed.

!

0,

daughter (Claim)
relied on presumably, The grand-
her grand- daughter
father's is entitled

gift to recover.
promise.

(Reconciliation)
Even though

a widow did
not prevail.
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Consider the school bus problem, where the policy behind the
rule “trumps” the rule and some past cases. (An extra case,
involving Driver B, has been added here for illustrative
purposes.)’®

78. Countless ditferent examples could be provided to illustrate the loulmin Plus
model for persuasive arguments. As the Appendix to this essav suggests, one could
also use an argument in full text to ustrate that model. (The tull text argument in the
Appendix involves a student’s inadvertent violation of a classroom rule that the author
of the rule uses to eliminate problems with “unprepared” students. I'he full text argu-
ment in the Appendix also uses some amusing slorics about the writer's two daughters
as the past case, the reconciliation, and the rebuttal )
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(Backing)
The

relevant

legal and
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provisions
being what
they are,
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v
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(Warrant)
Drivers
must always
stop at RR
crossings.

(Grounds)
Driver A

did not
stop at a
RR
crossing.

(Qualifier)
So,

Driver B
was not
fired last
year,
though she
did not
stop ata
RR
crossing.

(Policy)
Safety of
children

is to be
maximized,
regardless
of anything
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else.

'

presumably

(Reconciliation)
Even though
Driver C

was fired last
year for not
stopping at

a RR crossing.

VIL

CONCLUSION

(Claim)
Driver A
should not
be fired.

One might now object on two grounds to the sample argu-
ments in the text or the Appendix that use the Toulmin Plus
model. First, the foregoing sample argument, as well as the

)
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analysis that precedes it, contains rather elementary observa-
tions. Everybody continually engages in rule-based reasoning
and case-based reasoning. Likewise, almost everybody engages
in policy-based reasoning fairly regularly (at least if policy-
based reasoning is assumed to be nothing more than an analy-
sis of the reasons or purposes behind cases and rules). Thus,
this objection suggests that the foregoing analysis has been
much ado about nothing. Second, the foregoing sample argu-
ment and the analysis that precedes it do not even begin to
rever  the complexity of the process of creating persuasive ar-
guments. In the real world, rules, past cases, and policy are
never as easy to find as this analysis suggests. Likewise, rules
conflict with each other, as do cases and policy ideas. Thus, this
objection suggests that the foregoing analysis suffers from ram-
pant oversimplification.

Both of these objections have some validity. To expert per-
suaders, much of the analysis contained herein probably is both
a restatement of the obvious and an oversimplification.

It is important to note, however, that researchers who study
the processes of thinking have in recent years achieved consid-
erable success in determining what separates “‘experts’” at a
particular kind of thinking activity from “novices” at that same
kind of activity.” Three distinctions stand out. First, research
suggests that experts differ from novices with respect to the
amount of informational knowledge they possess. Experts tend
to know a lot of information about their fields of expertise.
Novices tend not to know very much information. To be sure,
researchers do not think that anybody who possesses a lot of
informational knowledge will be an expert. Nevertheless, most
researchers agree that the absence of large amounts of knowl-
edge makes expertise unlikely. Second, research suggests that
experts do not necessarily differ from novices with regard to
“generic’’ thinking <kills. Experts, in other words, are not nec-
essarily better than novices at inductive reasoning or deductive
reasoning. Thus, novices cannot be turned into experts simply
by instruction in generic thinking skills. Finally. and most sig-

79. See Joan B. BARON & ROBERT ]. STERNBERG, IEACHING I'HINKING SKILLS: THFORY
AND PrRACGTICE (1987); Francis W. Davreg, GRriTical THINKING: AN INTRODUCTION TO
REASONING (1989); RAYMOND S. NICKERSON ET Al.., I'HE PEACHING OF THINKING (1985);
LAUREN B. REsnick & 1.eorord E. KLOPFER, TOWARD THE TuinkING Curricurum: Crr-
RENT COGNITIVE REsEArctt (1989); Robert J. Sternberg & Judith Davidson, 4 Four-Pro-
nged Model for Intellectual Development, 22 ]. Res. & DEvELOPMENT IN Enuc, 22 (1989).
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nificantly, research suggests that expert thinkers consciously or
subconsciously use “‘schemata,” “heuristics,” or “models” in
conjunction with their thinking activities, whereas novices do
not. Just as an expert cook consciously or subconsciously uses a
recipe in order to organize a mass of food materials, an expert
thinker uses heuristics to organize a mass of informational
knowledge. Novice cooks and novice thinkers, however, do not
know the recipes or heuristics, or, if they know them, do not
know how to use them.

These three differences between experts and novices suggest
that the shortcomings of the present analysis—its simultaneous
obviousness and oversimplification—are actually not shortcom-
ings at all. This article does not attempt to explain the exhaus-
tive intricacies of the process of creating persuasive messages.
Rather, its two-fold goal is more limited. First, by linking up
different bodies of knowledge that have heretofore been more
or less separate, this article increases the overall store of infor-
mational knowledge available to anybody, in whatever field,
who writes and thinks about the structure of persuasive argu-
ments. In doing this, the article suggests a number of new di-
rections for thought and research. Currently, for example,
persuasion researchers have not compared the relative persua-
siveness of messages that use rule-based, case-based, or policy-
based reasoning, or various combinations of the different kinds
of reasoning. The work of cognitive and computer scientists,
however, suggests that such persuasion research is long over-
due. Likewise, the work of persuasion researchers suggests that
cognitive and computer scientists have a great deal to learn
about the process of persuasion itself. Second, this article pro-
vides explicit pictures of several heuristics or models, including
the Toulmin Plus model, that expert persuaders might subcon-
sciously use when they create persuasive messages. Experts
themselves can use these pictures both to improve their own
work and, more significantly, to train novices.
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APPENDIX

Two brief introductory notes must be provided regarding the fol-
lowing full-text argument. First, Professor * ones” in the following
argument is, obviously, the present writer. Second, the substantive
points discussed in this argument, most notably the policy explana-
tions behind the *‘no-hassle-pass™ rule, deserve attention on their
own as much as they deserve attention as examples of parts of an
argument. Third, in several places in the text of the argument itself,
some terms are provided in brackets. The bracketed terms descnbe
the role played by the sentences that immediately follow them. More
significantly, the bracketed terms indicate that subparts of an overall
argument might themselves be systematically organized.

EEEERAEBREREE

Grounds/Issue The syllabus in Professor Jones’s class indicates
that Jones employs what might be called a “No Has-
sle Pass’' rule, with a twist. Students who are unpre-
pared for her class may attend class without fear of
being called on if they leave an “unprepared’’ note
in the folder on her door (Room 537) no later than
15 minutes before class. In these notes, students
nced not provide an explanation for their unpre-
pared status. The syllabus for Jones' class also
states, however, that if Jones calls on an unprepared
student in her class who has not dropped off an un-
prepared note before class, Jones automatically pe-
nalizes that student one-half letter grade for the en-
tire course. In addition, the syllabus clearly states
that she allows absolutely no exceptions to this au-
tomatic penalty rule.

In the situation at issue, Smith, a student in
Jones's class, mistakenly put an unprepared notice
in the folder on the office door adjacent to jones’
office door. Thus, although Smith delivered this
note well before class began, Jones did not see it.
Jones later called on Smith in class. Smith respond-
ed that he was unprepared but that he had left a
note in the folder on Jones’s door.

[Statement of Issuc or Problem] These facts
present this problem: Should Jones impose the au-
tomatic penalty for violation of her unprepared rule
on someone who has inadvertently violated that rule?

Backing As noted above, Jones's Syllabus clearly
states. . .
Warrant [t]hat Jones employs in her classes a No Hassle Pass

rule, a rule that operates with a draconian twist and
allows no exceptions. If students who have not left
an unprepared note are called, Jones automatically
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penalizes them one-half letter grade for the course.
[Warrant Application.] In the present situation,
both of the things needed to trigger application of
Jones’s unprepared rule occurred. Jones (1) called
on a student in class (2) who had not placed an un-
prepared notice in the folder on her door. Thus, it
appears that Jones should penalize Smith one-half
letter grade for the course.

{Transition into Policy-Based Reasoning.] Ap-
pearances, however, should not necessarily control
in this instance because of the policy that lies be-
hind Jones’s rule.

Three principal reasons explain Jones’s unpre-
pared rule. First, it is clear that when unprepared
students are called on in a class, other students are
discouraged and teachers are annoyed. Because
Jones’s rule makes it so terribly costly for students
to respond in class when they are unprepared, they
almost never do this. Thus, the problems of student
discouragement and teacher annoyance almost nev-
er occur. Second, because this rule simultaneously
sets a realistic standard regarding student class-
room preparation and creates a draconian penalty
for failure to comply with its simple requirements, it
almost completely eliminates problems with the
“‘take-a-chance” attitude that so many unprepared
students normally bring with them to class. In
Jones’s class, no unprepared student takes a chance
of being called. Finally, and perhaps most signifi-
cantly, Jones’s rule eliminates another common stu-
dent practice, a practice employed by fully prepared
students rather than by unprepared students. This
practice, which can be called “folding,” occurs
when prepared students who are called on respond
that they are unprepared simply because they do
not wish to answer a particular question or simply
becausc they do not have the energy to get involved
in class discussion on a particular day. Jones’s rule,
of course, eliminates this practice cntirely.

[Policy Application.] The policy behind Jones’s
rule counsels a different result from that seemingly
required by the rule itself. The Jones rule clearly ac-
knowledges the frailty of human beings. Why else,
after all, does it allow students to turn in unpre-
parcd notices at all? Here, the student’s mistake is
simply an example of human frailty. Furthermore,
because the student here immediately stated when
called on during class that he had given an unpre-
pared notice to Jones, the class itself did not experi-
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ence the sense of discouragement that usually oc-
curs when unprepared students are called. Rather,
the class immediately knew, as Jones herself also
clearly knew, that some kind of mix-up may well
have occurred. In addition, in this situation the stu-
dent clearly did not display either of the kinds of
conduct that Jones's rule seeks to discourage,
namely, “‘take-a-chance” and “fold" conduct.

All of these facts suggest that some kind of
“good faith” exception should be attached to
Jones’s rule. To be sure, the rule itself makes no
mention of such an exception. Indeed, the rule it-
self indicates exactly the opposite, namely, that no
exceptions to it will be allowed. Nevertheless, the
various policies behind Jones’s rule are not ad-
vanced in the present situation by imposing the
penalty. Thus, the penalty should not be imposed.

[Transition to Case-Based Reasoning.] Nor is
the policy behind Jones’s rule the only thing that
suggests that Smith should not be penalized here.
The facts of “Jennifer’s Case” are remarkably simi-
lar to the facts involved here.

[Facts of Past Case.] Some time ago, Jones,
who constantly talks about her children in class,
told the class that Jennifer, her college-aged daugh-
ter, is required to call in if she is going to be out
later than 1:00 a.m. (This rule only applies, inciden-
tally, when Jennifer is home from college.) Jennifer
does not have to provide any explanation for the
anticipated late arrival but no exceptions to the rule
are allowed. Jones also told the class that if Jennifer
does not call in on time, a severe penalty is 1m-
posed—no car for a week. Jones recently told the
class that on a recent occasion Jennifer was out late
on a Sunday night. When she checked a clock in a
store window for the time—she had forgotten her
watch—she saw that it was 12:30 a.m., certainly ear-
ly enough to get home without calling. What Jen-
nifer did not realize, however, was that the time had
changed the night before and that the store clock
she looked at had not been reset. By the time she
realized her mistake, Jennifer had missed her dead-
line. She then immediately called home.

[Statement Comparing Facts of Past Case to
Facts of Present Problem.] The facts involved in
Jennifer's case are very similar to the facts involved
in the present problem. Here, a student inadver-
tently violated a minor procedural rule. The viola-
tion was immediately corrected upon discovery and




Harvard Journal of Law & Public Policy [Vol. 16

Reconcihation/
Rebuttal

no real harm was done. Likewise, in Jennifer’s case
a minor procedural rule was violated. The violation
was corrected immediately upon discovery and no
real harm was done. (Jones and his wife are both
very sound sleepers.)

{Invocation of Theory Behind Case-based Rea-
soning.] Since the facts involved in Smith's situation
are so similar to the facts in Jennifer’s case, the re-
sult in Jennifer's case should be duplicated here.
[Statement of result in past case.] Jones told us that
her husband wanted to penalize Jennifer, but that
Jones, after much pleading, got the penalty waived.
Thus, Jennifer was not penalized even though she
violated the rule. [Conclusion.] Since Jennifer was
not penalized for her inadvertent rule violation,
Smith should not be penalized here for his similarly
inadvertent rule violation.

[Transition to Reconciliation.] It must now
candidly be acknowledged that “Sonny's Case” at
first glance conflicts with the argument made here
against imposition of the penalty on Smith. (Sonny,
age 8, is Jones’s other daughter.)

[Facts and Result of Past Negative Case.] Son-
ny, while visiting friends, crossed a gravel road in
the country by herself. When asked about this, and
when reminded that a family rule prohibited her
from crossing streets by herself, Sonny noted that
she did not think that a gravel country road was a
“street.” Despite this excuse, Jones punished Sonny
severely—no cartoons for a week.

{Recognition of Seeming Factual Correspon-
dence in Past Negative Case.] Admittedly, the facts
of Sonny’s case superficially resemble the facts in
the present problem, the problem involving Smith
and the misplaced note. [Transition into Distin-
guishing.] Careful analysis reveals, however, that an
important factual difference exists between these
two situations. [Distinguishing Facts.] It is clear
that inadvertent rule violations like Sonny’s could
casily lead to very serious injury, or even death.
Conversely, it is clear that inadvertent rule viola-
tions like Smith’s will not produce bad conse-
quences. [Transition to Reconciling Rule.] That fac-
tual difference, in turn, suggests the existence of a
common-sense rule, [Backing for Reconciling
Rule.} a rule that is supported by Jennifer’s case:
[Reconciling Rule.] Inadvertent rule violations in-
volving important matters should be treated much
more scverely than inadvertent rule violations in-
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volving minor matters. In other words, the higher
the stakes, the lower should be the tolerance for in-
advertent errors.

[Application of Reconciling Rule to Past Case
and Present Problem.] It is clear now that Sonny’s
case actually helps Smith, rather than hurts him. In
Sonny's case, the stakes were very, very high. Thus,
the common-sense rule just described required that
Jones penalize Sonny. In Smith’s case, however, the
stakes are very, very low. Thus, the common-sense
rule just described indicates that Jones should not
penalize Smith.

The ultimate conclusion is now obvious. De-
spite the fact that Jones’s rule itself suggests that
Smith should be penalized following his inadvertent
rule violation, many other factors counsel a differ-
ent result. The policy behind the rule suggests that
no penalty should be imposed, as does a significant
past case—Jennifer’s case. Furthermore, Sonny’s
case, which initially looks like it requires imposition
of the penalty on Smith, turns out actually to sup-
port the argument opposed to the penalty. For all
of these reasons, Jones should not penalize Smith.




