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EXECUTIVE SUMMARY

Tenure, Promotion, and Reappointment focuses on the legal
implications of reappointment, promotion, and tenure deci-
sions, with an emphasis on how understanding the relevant
legal principles can inform practice. Through the use of
scenarios and cases, we illustrate the conflict between insti-
tutional and individual rights and the potential legal prob-
lems associated with employment contracts, due process
requirements, academic freedom, employment discrimina-
tion, affirmative action, and peer review. Suggestions are
offered for minimizing litigation and protecting institutional
and individuatl rights. Following are some of the specific
questions addressed.

What has been the role of courts in reappointment,
promotion, or tenure decisions?

Institutions have a great deal of autonomy and discretion in
making reappointment, promotion, or tenure decisions.
Courts are reluctant to substitute their judgments for those of
academic professionals. Recent legislation permits the sub-
mission of employment-discrimination cases to juries, per-
haps making it likely that this reluctance may wane. At any
rate, courts are required to intervene in these matters when
the individual rights of faculty members are threatened. In
cases involving discrimination and the First Amendment,
courts seem to grant less deference to institutions than in
other types of cases.

What is tenure, and why is it the

subject of many faculty lawsuits?

Tenure was established to protect facult; members'
academic freedom and to provide enough financial security
to attract able men and women to the profession. Courts
also have established that tenure, once acquired, is a proper-
ty interest protected by the Constitution when conferred by
public institutions.  Although cascs by faculty members
against colleges and universities involve reappointment,
promotion, and other issues, the most prominent cases deal
with tenure denial. While tenure has benefits for the institu-
tion and the faculty members, it also has financial conse-
quences for the institution, especrally during times of
retrenchment. Faculty members denied tenure sufter finan-
cial, professional, and emotional consequences. As a result,
lawsuits in this arca are likely to increase.

Tenure, Promotion, and Reappoiniment
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What constitutes the faculty employment contract?

The faculty contract of employment refers not only to the
letter of appointment but to other professional and institu-
tional policies governing reappointment, promotion, and
tenure decisions.  Institutional policies are included in the
faculty handbook. while American Association of University
Professors policy statements, especially the 1940 Stutement
of Principles on Academic Freedom and Tenure. contain
professional policies. Counts also have looked to institution-
al practices and customs and the oral, written, and implied
assurances of key administrators to determine the rights and
responsibilities of the parties when the language of the con-
tract is unclear, ambiguous. or inconsistent. Collective-bar-
gaining agreements are important types of contracts, and
they may govern how faculty members are reappointed,
promoted, or tenured. Federal labor law. which governs
private collective bargaining. excludes faculty members who
are considered “managers™ andsor “supervisors,” and thus
institutions may refuse to bargain with their representatives.
Faculty members are more likely to be considered “man-
agers” or “supervisors” at large. private research institutions.
Faculty members at public institutions also may be restricted
in the collective-bargaining ability under their states™ labor
laws. Collective bargaining is an extremely complex and
unsettled area of law, and institutions should seek expent
legal and administrative assistance in dealing with such mat-
ters,

To what extent are untenured faculty members at
public institutions entitled to due process under the
Constitution?

The Constitution protects the property interests of faculty
members at public institutions. Before such interests may be
denied or withheld, public institutions must provide their
faculty members with due process protection, including
adequate notice and a hearing. Untenured faculty members
at public institutions have due process rights for the duration
of their contracts, but not after the contract expires — unless
the contract of employment or state law provides them with
a legitimate expectation of continued employment. Some
faculty members may contend that they have acquired
tenure informally, Courts usually are unwilling to find that
faculty members have acquired tenure through informal
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means, especially if there are written and explicit policies
governing how tenure is acquired. All faculty members at
public institutions are entitled to due process protection
when their liberty interests are arguably infringed. Liberty
interests arise when institutions make charges or allegations
against faculty members that may damage their reputations
or impose a “stigma or other disability” preventing them
from obtaining other employment. In negative reappoint-
ment, promotion, or tenure decisions, liberty interests are
difficult to prove because the reasons for the denial rarely
are made public, a4 required condition for prevailing in such
a Jawsuit.

How do courts balance institutional and

individual academic freedom rights?

Institutions have the freedom to decide on academic
grounds who may teach, what may be taught, how it shall
be taught, and who may be admitted to study.  As a result,
courts are reluctant to become involved in academic matters
such as pedagogy. grading, and course offerings unless the
institutions” decisions are intended to punish faculty mem-
bers for their speech. Courts will become involved in nega-
tive employment decisions at public institutions that are
motivated by the faculty members' exercise of their First
Amendment or academic freedom rights, These rights
include the freedom to comment on matters of public con-
cern, the freedom to speak and express oneself even if such
speech is considered offensive. and the freedom to engage
in certiain activities such as testifying in court cases or engag
ing in political or union activities.

How are faculty members protected from illegal
discrimination in reappointment, promotion, or
tenure decisions?

Although the Constitution and state aws prohibit discrimina-
tion, the bulk of the employment-discrimination litigation
has involved a number of federal civil-rights laws, especially
Title VII of the Civil Rights Act of 1901, Federal civil -rights
laws provide an casicr burden of proof for faculty members
alleging ilegal discrimination than does the Constitution,
These faws also provide better guidance to institutions for
avoiding discrimination than many state kaws. Given the
inherent subjectivity of the promotion and tenure process,

Tenure. Promotion, and Reappointinent




what is considered fair or meritorious is difficult to deter-
mine and will vary from person to person. Furthermore,
some policies or practices adversely affect women and facul-
ty of color. As a result, employment-discrimination cases
have been increasing, and colleges and universities should
justify their reappointment, promotion, and tenure decisions
with clear data and careful documentation.

What are the legal boundaries of affirmative
action in faculty employment?
Affirmative action in the reappointment, promotion, and
tenure process seeks to accomplish three objectives: elimi-
nate the effects of an institution’s own present or prior dis-
crimination against women and people of color: remedy
societal discrimination and increase the representation of
women and people of color in the faculty ranks; and pro-
mote racial and render diversity on college campuses. But
as the current sc .ietal and political debate makes clear, fac-
ulty members who do not benefit from affirmative action
may believe that their individual rights have been violated
and that they have been the victims of reverse discrimina-
tion. Institutions of higher education may believe that a
balance between the goals of affirmative action and claims
of reverse discrimination is impossible to attain.
Nevertheless. institutions have been able to justify affir-
mative action if they are attempting to remedy the effects of
their own discrimination.  In addition, Title VII permits pri-
vate and public institutions to implement voluntary affirma-
tive-action plans if there is a “manifest imbalance” in the job
market. it the plans are only temporary. and if the interests
of faculty members not benefiting from affirmative action are
not unnecessarily “trammeled.” Public institutions, however,
are subject to much stronger standards of justification on
constitutional grounds.

What rights do faculty members have to access
confidential peer-review materials?

Faculty members or the EEOC may be able to obtain access
to reer-review materials to discover proof of discrimination.

Furthermore, in some states, peer evaluations are made gen-
crally available to faculty members under employee “right

.

to know" or “sunshine” laws. Although faculty members

alleging discrimination have heen given access to their and
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others’ personnel files, courts have been generally
concerned with the impact this disclosure has on the peer-
review process. As a result, courts continue to search for a
balance between the importance of confidentiality for the
peer-review system and the need to prohibit discrimination
in higher education.

The peer-review system likely will not suffer from disclo-
sure of confidential peer-review materials. Peer evaluations
based upon sound and fair reasoning will always withstand
challenges. Even though courts will compel disclosure in
some situations, the decision of whether to voluntarily
release peer-review materials to the faculty member is one
of institutional policy. Some institutions provide faculty
members with, at a minimum, a redacted (with identifying
information deleted, for example) copy-of the peer-review
materials, and recent data indicate that the peer-review sys-
tem is not greatly affected by disclosure of peer-review
materials.

To what extent are administrators and faculty
members involved in the peer-review process

liable for defamation and other tort claims?

Although faculty members and administrators involved in
the peer-review process can be sued for defamation and
other torts, they usually are protected from liability by state
law, or a qualified privilege®. Also, most institutions have
insurance covering this type of matter. Peer reviewers can
lose this protection if they act with malice or bad faith or
disclose the information to people who have no legitimate
interest in the matter. As long as they act honestly and fairly
and provide detailed examples for their conctusions, admin-
istrators and faculty members involved in the peer-review
process generally are protected from liability.

What can we do to minimize the risk of litigation?
Administrators, faculty members, and institutional attorneys
should function as a team in informing other administrators
and faculty members about the legal implications of their
responsibilities, Legal audits should be performed periodi-

*Quilified privileges against liabilty from defamation and other tons are
granted to people making employment evaluitions, provided they acted
without malice or il will. The Taw grants these privileges when the interests
at stithe warrant them,

Tenure, Promotion, and Reappointment

PAFullToxt Provided by ERIC




cally. These legal audits involve surveying each office and
function to ensure that policies and practices are in compli-
ance with legal principles. Furthermore, legal audits and
teamwork can serve as an early warning system that alerts
administrators, faculty members. and legal counsel of poten-
tial legal problems long before they lead to litigation.
Institutions should take steps to minimize the risks from
litigation. We recommend the following:

Institutions should involve legal counsel in determining
policy and procedures for reappointment. promotion, and
tenure decisions.

The reappointment. promotion, and tenure policies
should be explicit, unambiguous, and consistent, and
these policies should clearly articulate how tenure is to be
acquired.

Institutions should climinate or minimize those practices
that are not specifically addressed in the institutions’ writ-
ten policies.

Institutional officers and key administrators should be
informed that their actions and words can bind the insti-
tutions to a contract.

All units in the institution should be governed by a single
reappointment. promotion, and tenure policy, though the
standards may differ among units.

The criteria for reappointment, promotion, or tenure
should be specific enough to provide guidance to faculty
members.

Faculty members should be provided with as much infor-
mation as possibte as they prepare for their reappoint-
ment, pPromotion, oF tenure review,

Faculty members should be provided procedural safe-
guards before they are released from their contracts.
Institutions should provide orientation and career devel-
opment for new faculty members.

Institutions should develop a process of annually evaluat-
ing faculty members,

The faculty member should be apprised of any perfor-
mance problem with enough time to improve,

Faculty members should be provided with, at the very
least, a redacted copy of their performance evaluations
and peer-review materials,

Institutions should commit themselves to ending discrimi-
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nation and to take whatever steps are necessary to
achieve this end.

Institutions should be conscious of the important legal,
political, and social interests associated with affirmative
action. '

Individuals involved in the evaluation or review process
must be made aware of the fundamentals of employment-
discrimination law,

Institutions should establish grievance procedures that are
:asy Lo use.

Institutions should <onsider adopting binding arbitration
or another method of alternative dispute resotution.

Tenure, romotion, and Reappointment
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FOREWORD

The fear of every college president o dean is to see the
newspaper headline: PROFESSOR AWARDED $3 MILLION
IN PERSONNEL SUIT. This fear scems to be justified
because personnel matters are the single largest area of liti-
gation for institutions.  Institutions need 1o protect their
scaree resources from being vedirected from the pursuit of
their academic mission,

It should be understood that faculty do not sue their insti-
tutions on a whim. There are always reasons, real or imag-
ined, that cause an individual 1o enter into an adversarial
relationship with the organization he or she onee joined
voluntarily with the hopes of a productive lifetime career.
The major causes of Taculty litigation are:

¢ Poor training: On the whole, key academic leaders,
from academic vice presidents to department chairs. have
not heen instructed on the matives underlying most per-
sonnel disputes. As a consequence of this unknowing-
ness, these Key institutional leaders may respond in
manner which puts the institution at risk.

* Violation of written agreements: The {irst aren of
concern to the courts is that once an agreement is made,
itis faithfully executed. Most faculty disputes occur
hecause the institution has failed to uphold its agreement
with the individual, This agreement could be found as
part of the faculty contract or could be part of the policies
that govern the institution, e l'zlcull)' code or personnet
procedures,

* Violation of basic rights: The sccond area of concern
to the courts is that the rights of the individual be protect-
ed from the oppression of governmental agencies or
impersonal organizations, These basic rights are detailed
in federal and state constitutions and in the various non-
discrimination federal regulations,

Inconsistent enforcement of procedures: Once con-
cept of nondiscrimination is that everyone is treated the
same. Therefore, policies and procedures that are
applicd inconsistently are considered by the courts 1o be
inherently unaceeptable.

Faculty perception of being treated unfairly: Poor
conmunication and a sense of not being appreciated may
be all it takes to motivate a faculty member o sue.

Tenure, Promotion, and Reappormtment
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Litigation of this type may be few in number, but it does
take up a significant percentage of the time spent by the
college counsel.

Academic leaders must develop policies and practices that
are sensitive to the changing needs of the institution. The
changes higher education has experienced in the knowledge
base, financial issues, expectations of students, and demands
by society have increased significantly during the past 20
years and are accelerating.  Balancing the needs of rapid
change while protecting the rights and expectations of facul-
ty will take increasing skill.

In this report, Benjamin Baez, an instructor of higher
education at Syracuse University, and John A. Centra, profes-
sor and chairman of the Higher Education program at
Svracuse University. have developed a comprehensive view
of faculty legal issues concerning tenure, promotion and
reappointments. They address the primary areas of litiga-
tion: contracts; constitutional law—including due process
rights: freedom of speech and academic freedom considera-
tions; employment discrimination: affirmative action, includ-
ing diversity and individual rights: and peer review. Baez
and Centra have provided an analysis that will be extremely
useful for institutions to begin a comprehensive legal-educa-
tion program for their academic leadership.

When an institution establishes such a training program,
the benefits will include an awareness of the legal implica-
tions of individual acts, development of a sensitivity to the
need to consistently enforce the policies and procedures of
the institution, and development of a stronger relationship
between the actions of individuals to the overall mission of
the institution. The end result is the development of a cul-
ture that is more nurturing and supportive of faculty rights.
more consistent with the academic purpose of rhe institu-
tion, and more protective of individuals with less power and
influence. In short, a leadership that has a firmer foundation
regarding its legal rights and responsibilities and better able
to create a culture of trust that fosters an attitude of appreci-
ation rather than an attitude of ntistrust protected by a shield
of litigation,
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INTRODUCTION: TENURE IN AMERICAN HIGHER EDUCATION

This report addresses the rights and limitations of faculty
members and institutions in reappointment, promotion, and
tenure decisions. Although colleges and universities have a
great deal of discretion and autonomy from court intervention
in employment matters, they also confront legal limitations.

The following sections explore broad questions with regard to _

negative reappointment, promotion, and tenure decisions:
This report

What rights and responsibilities do institutions and faculty addresses the
members have under the employment contract? rights and
Are untenured faculty members entitled to constitutional Umitations Of

due process? facu lty
How are the academic freedoms of the institution and

faculty members balanced? members and
What protection do faculty members have against illegal institutions in
discrimination? reappointment,
What rights do faculty members have to inspect peer- promotion, and
review information? tenure

e What are the legal l{()undzlrles of afhr'manvc ucnm'\f decisions.

e What can we learn from the exploration of these issues
that would help administrators and faculty members mike
legal and fair decisions?

Tenure in American Higher Education
Although this report addresses the legal implications of reap-
pointment, promotion, and tenure decisions, tenure is the
crux of the discussion and the subject of many lawsuits
involving faculty members, Tenure in American higher edu-
cation has a long and varied history. As defined by the
American Association of University Professors, or AAUP,
1940 Statement of Principles on Academic Freedom and
Tenure, which has been adopted by many, if not most, insti-
tutions and is relied upon by many state and federal courts,
tenure protects a faculty member's freedom to teach,
research, and engage in extramural activities, and it provides
sufficient cconontic security to make the academic profes-
sion attractive to able men and women (AAUP 1990).
Although tenure does not guarantee lifetime employment,
dismissal becomes very difficult once a faculty member has
attained tenure.

Tenure has been criticized widely within higher education
as well as outside (Wall Street Journal, Oct, 10, 1994). As a
result, many in higher education argued that the tenure sys-

Tenure, Promotion, and Reappointment
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tem should be reformed (Trachtenberg, January February
1996). The American Association for Higher Education
began a two-yeuar project examining tenure (Chronicle of
Higher Education, March 31, 1993). Of course, many profes-
sors and presidents defend the intent, if not the alleged
abuses, of the American tenure system (Cotter, fanuary/
February 1996).

Tenure does not come without costs to an institution. In
addition to the risks that the tenured professor may become
an ineffective teacher, stop publishing, and be a poor citi-

z. 2. there are other costs. Financially, the employing institu-
tion commits to a potential lifetime appointment that may
cost it approximately $2 million by the time the tenured
professor retires (Brown and Kurland 1993). In response to
these criticisms, opponents have called for an elimination or
modification of tenure. Some institutions have adopted alter-
natives to tenure by employing faculty members on term
contracts; others have modified their tenure system by enact-
ing nontenure track appointments, extended probationary
periods. suspension of the “up-or-out” rule, imposition of
tenure quotas, and periodic evaluation of tenured faculty
members (Chait and Ford 1982).

There are benefits for the institution and the faculty mem-
ber. The faculty member is rewarded for his or her work
and gains job security. For the institution, the American
tenure system, with its “up-or-out” policy, does not altow
marginal professors, though popular, 1o linger on, “Tenure
atso is a trade-off for the tower salaries paid o faculy mem-
bers compared with other professionals: certainly, the Lick
of job security generally would require higher salaries
(Brown and Kurlind 1993: Franke 1993). Given the lower
salaries, academic institutions are able to recruit quality pro-
fessors with the promise of tenure.

But most importantly, tenure protects and enhances
academic freedom (Commission on Academic Fenure in
tHigher Education 1973; Olswang and Lee 1984). Professors
can be assured of performing their responsibitities without
interference or fear of tosing their jobs, Job seeurity pro-
motes academic freedom by encouraging innovation and
commitment to long-term projects, Furthermore, because
senior faculty members do not feol professionally threatened
by hringing in men and women of ability, they maintain the
quality of the institution's faculty (Brown and Kurland 1993).

1y
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Tenure policies and procedures

Tenure is the central feature of academic statting policies in
most colleges und universities; approximately 85 percent of
all colleges and universities have tenure systems (Mortinter,
Bagshaw, and Masland 1985). Some institutions. however —
most of them junior and community colleges — do not.
These institutions instead operate under some form of a
contract system.

Most institutions of higher education have rules and regu-
lations regarding the review of probationary faculty. Faculty
members are reviewed to determine whether they meet the
scholarly and instructional standards justifying tenure
awards. Such evatuation taditionally has been vested in the
faculty. This practice is consictent with AAUP principles. and
the courts generally have viewed faculty as the most appro-
priate evatuators of academic merit (Olswang and Lee 1984).

The 1940 Statement of Principles, although almost univer-
sally endorsed and adopted. does not prescribe institutional
practice: it merely offers guidance. As a result, promotion
and tenure policies and practices differ greatly from institu-
tion to institution and sometimes within institutional units
and departments. Every aspect of tenure may differ: the
definition; the criteria for awards: the length of the proba-
tionary period; categories of eligible faculty members; the
relationship between tenure and rank: the procedures for
recommending: the procedures for appealing adverse deci-
sions: the role of faculty, administration, students, and gov-
crning boards in these decisions: and the methods of
evitluating teaching, scholurship, and service — the most
common criteria for promotion and tenure.

A study by the Commission on Academic Tenure in
Higher Education highlighted the variability in promotion
and tenure policies and practices (1973). This variability is
stil true today. While most colleges and universities have
formal tenure policies and procedures, some do not, Most
institutions provide explicit statements concerning the quali-
fications and criteria for reappointment, promaotion, and
tenure, dlthough some do not. Increasingly. efforts are made
to assist the young Liculty member in developing e teacher
and scholar, but in some colleges and universities the young
facutty membuer still is given virtually no assistance or infor-
nuttion about his or her strengths or shortcomings until the
tenure decision is made. Institutions may evaluate their fae-
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ulty member annually, every three years, or only once
(when the tenure decision is made).

Some colleges and universities limit the proportion of
tenured faculty in a given department, but most do not have
specific limitations. Often, the tenure decisions start with
and generally follow the recommendations of departmental
committees, but at some institutions the departmental chair-
person or dean makes the effective recommencdation, with
or without formal faculty consultation. At many institutions
the board of trustees makes the final decisions, although at
some colleges presidents or other principal academic offi-
cers have the ultimate authority to grant tenure. Many insti-
tutions also have grievance procedures that allow faculty
members to appeal unfavorable tenure decisions, although a
few colleges and universities do not.

Despite the variability, some commonalities exist. Usually,
faculty members reach the tenure decision after some period
of probationary service that commonly ranges from three to
seven years, averaging six years at universities and five and
one-half years at four-year colleges (Chait and Ford 1982).
The review process typically lasts for most of the academic
year and involves input from peer-review committees,
department heads, deans, and other administrators (Leap
1993). The faculty member is burdened with proving his or
her worthiness: should the decision be negative, the faculty
member is given a one-year terminal contract. In institutions
that permit promotion before the tenure decision is made,
the faculty member denied promotion tikely will not receive
tenure.

Peer-review commiittees, normally consisting of depart-
mental colleagues, typically make the initial recommenda-
tion on reappointment, promotion, or tenure. Once these
committees have made their recommendations, the dossier is
forwarded to the department head and then the college
dean (in many cases, the department head sees the dossier
first). The recommendations of the committees, department
head, or dean usually are not binding but often are
tollowed. The dossier then is forwarded to the chief
academic officer and then the college president. These
administrators, for all practical purposces, hold the final
authority to grant or deny tenure because the governing
boards (which often have the legal authority) usually rublber
stamp these decisions (see Leap 1993; Whicker, Kronenfeld,




and Strickland 1993). There have been instances, however.,
in which a governing board has denied tenure despite the
recommendations of these administrators. For example, the
board of trustees for the University of Massachusetts System
recently denied tenure to three professors whose promo-
tions had been approved by campus and system officials. A
board subcommittee was concerned about the proportion of
tenured professors in the system (Chronicle of Higher
Education. Sept. 8, 1995).

The primary criteria for promotion and tenure decisions
are teaching effectiveness, research and publications, and
service to the public. profession, and the institution. But
how these criteria are measured and weighed varies from
institution to institution (Diamond 1994: Kogan. Moses, and
El-Khawas 1994; Leap 1993). Although institutions vary in
the methods they use to evaluate faculty, there has been a
significant increase in the use of student evaluations, and
more recently teaching portfolios. for summative evaluation
of faculty members (Centra 1993). The institutions also may
consider such institutional needs as financial constraints,
departmental growth or decline, and curricular or program
changes (Diamond 1994; Leap 1993). Faculty members usu-
ally are required to submit a dossicr that illustrates and sum-
nurizes their accomplishments, as well as other documents
(such as letters of reference). Institutions also seck letters of
evaluations from scholars at other institutions (Leap 1993).

Given the financial constraints that most institutions
observe, many faculty members will not achieve tenure:
many will be hired on nontenure tracks and others will not
be granted tenure because of the already high percentage of
tenured faculty at many colleges and universities (Brooks
and German 1983: Chronicle of Higher Education, Sept. 8.
1995). Because of the benefits of tenure. the subjective
nature of the procedures and criteria. and the drastic conse-
quences of a negative promotion and tenure decision, facul-
ty members sometimes will choose to seek a judicial remedy
in a state or federal court. We are likely to see more faculty
members seeking remedy in the courts,

Tenure, furthermore. does not guarantee lifetime employ-
ment. This also is true in public institutions in which tenure
attainment gives faculty members a “property interest”™ pro-
tected by the due process clause of the 14th Amendment.
Tenure only protects a faculty member from being dismissed
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without cause, although an institution is required to provide
faculty members with adequate notice and a hearing before
dismissal. Muny courts have upheld dismissal of tenured
faculty members for, among other reasons, incompetence
(Riggin vs. Bodrd of Trustees of Ball State University 1980),
sexual or “unprofessional™ misconduct (Korf vs. Ball State
University 1984), neglect of duties (King vs. University of
Minnesota 1983), financial exigency (Krotkoff vs. Goucher
College 1978), and program discontinuance (Jimenez ts.
Almodorvar 1981).

Although many institutions do not have systematic
reviews of tenured faculty, some scholars have called for
periodic evaluation of wnured faculty members (Olswang
and Fantel 1980). Centain professional trends suggest that
tenured faculty menmibers may be required to submit to more
strenuous review procedures: the demands for quality,
increased interest in periodic review of tenured faculty, elim-
ination of mandatory retirement, and the obligation to end
sexual harassment (Moll 1992). Furthermore, given the back-
tash against tenure and increased financial difficulties at
many colleges and universities, more institutions may hegin
to question the pereeived tradition of maintaining tenured
professors who do not perform adequately or engage in
unprofessional conduct.

History of Tenure and Promotion
Tenure as.we know it today, with a set of due process rights
that go with its acquisition. did not exist prior to the 1940s
(Metzger 1993a). In the 19th century. many institutions
appointed their faculty for one year, vacated their positions
at the end of the term. and reappointed only those who
passed the annual review (Metzger 1973). This practice was
most common in state-supported institutions and was justi-
fied by governing be rds on the grounds that yearly appro-
priations made it difficult to commit to long-term appoint-
ments. Furthermore, if indefinite tenure existed at all. the
law treated it as temporary and extinguishable (Metzger
1973).

Since professors had indicated concern about their job
security and many of them sought freedom for their expres-
sions and beliefs, the AAUP, born in 1915, issued a declara-
tion of general principles on tenure and academic freedom
(Metzger 1973). The AAUP sought to accomplish two goals:
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the right to establish the faculty as the body best able to
judge the qualifications of other fuculty, and the use of cer-
tain procedures (such as written charges and a faculty triah)
to make it more difficult for the institution to dismiss faculty
members capriciously.

Before the 1940s, some institutions gave tenure (that is.
continued appointment without explicit renewal) to facuity
members at the rank of full or associate professor. while
others did not give tenure at all. In institutions with tenure,
the lower floor was turned into a “proving ground from
which qualified persons could be lifted out of insecurity on
the elevator of promotion™ (Metzger 1993a). Most of the
institutions. however, did not set a limit on the number of
times short-term appointments could be renewed. and so
some teachers could compile many years of service without
ever gaining tenure. The AAUP addressed some of these
concerns in 1940,

The 1940 Statement of Principles on Academic Freedom
and Tenure was issued jointly by the AAUP and the
Association of American Colleges. Over the years, the 1940
Statement of Principles has been incorporated expressly or
by reference into many faculty handbooks, endorsed by
more than 100 national learned and professional associa-
tions, and relied upon by a number of courts: it is the gener-
al norm of academic practice in American higher education
(Van Alstyne 1993b).

The 1940 Statement of Principles emphasized job security.,
By its use of the word “probationary™ to describe the pre-
tenure service, it made it clear that this pre-tenure period
could not be used as a form of “cheap lubor.” The statement
also disengaged tenure from rank and tied it to years of
service. which was reckoned as all the years spent in the
profession. De facto tenure (or tenure accrued by nonformal
means rather than institutional say-so) thereby became pos-
sible (Metzger 1973). The 1940 Statement of Principles also
required that the dismissal of tenured professors could only
be accomplished by showing financial exigency or cause.

The 1940 Statement of Principles protected tenured facul-
ty members. The AAUP. in response to the dismissal of
untenured professors during the McCarthy era, called for the
procedural protection of these faculty members (Brown and
Kurland 1993). The AAUP safeguards include hearings when
violations of academic freedom are alleged and sufficient
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notice of nonreappointment so that a faculty member has
time to relocate or to seek reconsideration of the negative
decision.

Legal bistory of tenure and promotion

The counts in the early 1900s tended to view colleges and
universities as just another kind of corporation, and the early
academic-employment cases indicated extensive judicial
deference to academic decisionmakers as long as there was
a showing that the termination of appointments were in the
best interests of an institution (Olswang and Lee 1984). The
Supreme Court. however, moved toward recognizing
academic freedom (which was protected by tenure) as a

ley imate constitutional value in Sweezy ¢s. New Hampshire
(1957). This decision overturned a contempt conviction of a
professor who refused to disclose what he discussed in
class fecture (Van Alstyne 1993b). In Keyishian s, Board of
Regents (1967). the Supreme Court eliminated all but the
most general loyalty oaths and recognized that academic
freedom is a “special concern™ of the First Amendment. In
addition to freedom to engage in political speech. courts
also have recognized the freedom of faculty members to
engage in teaching and other classroom activities, as well as
the freedom to conduct research (Olswang and Lee 1984).

In later cases, the Supreme Court established tenure at
public institutions, once acquired, as 4 “property interest.”
protected by the due process clause of the 14th Amendment
(see Section Three). Tenure rights may be governed by the
emplovment contract or state law, but once acquired public
institutions must establish extremely good reasons (and pro-
vide proper procedural safeguards) before dismissing a
tenured faculty member.

Untenured faculty members, on the other hand. are not
protected by the Constitution after their contracts have
expired®. Their rights for nonrenewal are primarily estab-
lished by the employment contract, which may protect them
by providing gricvance procedures and other safeguards.
Untenured faculty members also may have rights under state
faw, Tenure plans at public institutions, for example, may be

*Untenured facalty members Lire protected whide their contracts are in
cffect. but nonrenewal is not a depnvation of property interest Coard of
Regents o Roth 1972y,




governed by state law, and any decision contrary to these
plans may result in litigation and, in rare cases, the judicially
mandated tenure of these faculty members.

The AAUP definition of academic freedom and tenure
emphasizes the protection of individual professors against
the institution, whereas the constitutional definition seems to
emphuasize the protection of the individual and the entire
university community against state intervention (Rabban
1993). The freedom to determine who may teach, what may
be taught, and how it shall be taught apparently covers the
appointment, promotion. tenure, and the elimination of
faculty, as well as curriculum issues, pedagogy, and student
“admissions (Rabban 1993).

The AAUP's definition of academic freedom is important
because courts have used it to establish the employment
rights of professors whose appointments have been termi-
nated. When the institution has incorporated this definition
into faculty handbooks or other documents. courts have
determined that it is part of the employment contract* (see
Greene vs. Howard University 1969; Olswing and Lee 1984).
Even when institutions have not explicitly incorporated the
AAUP definition into their policy documents, courts may
hold that institutions are responsible for complying with
these principles. interpreting them as a kind of “industry
practice” (Olswang and Lee 1984).

The Nature of the Faculty-Institution Relationship

To grasp the legal implications of reappointment, promotion,
and tenure decisions, it is important to understand how
courts view the faculty-institution relationship. This relation-
ship is primarily defined by contract law, but certain issues
are resolved by tabor law, employment-discrimination law.,
and. in public institutions, constitutional law and public
employment stattites and regulations (Kaplin and Lee 1993),
Since the Constitution provides safeguards against state
action, private institutions rarely are subject to the constitu-
tional requirements imposed on public institutions (via the
14th Amendment. for example). Therefore, contract law
provides the primary basis for defining the rights of private
institutions and their faculty,

*While most states treat faculty: handbooks as contracts, o few sl do not
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The legal implications of promotion

and tenure decisions

Given the importance of promotion and tenure decisions 1o
the institution and individual faculty members and the legal
history established. resorting to the courts for a remedy is
not unusual. Faculty-employment decisions account for the
greatest proportion of litigation against colleges and univer-
sities (Lee 1985). This is not surprising. Financial constraints
in higher education have decreased the number of faculty
positions. The high number of tenured faculty and the finan
ciad costs associated with tenure have forced many institu-
tions to toughen the standards for granting promotion and
tenure, leading to more negative decisions in a tighter job
market. And employment-discrimination faws provide more
channels for challenging negative decisions (Lee 1989),

Though courts often defer to academic expertise in
employment matters, an institution may not violate a faculty
member's civil, constitutional (at public institutions). or con-
tractual rights. Courts will look to the facis of a case to
determine whether the stated reasons for denying promotion
or tenure are impermissible or whether there was a substan-
tal departure from aceepted “academic norms” (Rabbun
1993). The role of the courts. however, is not to review and
correct mistakes but to ensure that the decisions are consis-
tent with legal requirements. As a result of this imited view,
most legal cluims by individual faculty members have been
rejected (Rabban 1993).

Despite all the concern by administrators and faculty
members about the competence of judges 1o evaluate sub-
jective employment decisions, courts rarely question sub-
stantive decisions (Lee 1985). And when they have looked
into these decisions. they have focused on factors not
unique to academia — namely. the timing of the decisions
and quantifiable data (Rabban 1993).

Nevertheless, courts sometimes have reviewed the sub-
stance of these decisions to determine whether faculty mem-
bers rights were violated. This is especially true in
discrimination and First Amendment cases. Ina number of
cases in which the reasons for a negative employment deci-
sion have been considered weak or poorly substantiated or
where the unanimous decision of the faculty committees
wis overturned by upper-level administrators., the courts




have found that the stated academic reasons were a pretest
for an illegal decision (Rabban 19935,

The Use of Scenarios

Because we believe that complex legal issues are best
understood when specific problems are at issue, this repont
uses scenarios to guide the readers through the issues dis-
cussed in cach section. For this reason, we also provide a
more extensive discussion of the facts of cases then one
might see in reports dealing with tegal issues. These scenar-
ios are composites of actual cases and provide the readers
with realistic examples of how these legal issues might man-
ifest in practice. Each section begins with a scenario or two
and some questions about scenario(s), At the end of the
section and after we have discussed the relevant legal doc-
trines, we return to the scenirio and provide possible
answers to these questions. Readers may choose o return to
the scenario to refresh their memories before reading our
aAnswers,

Summary

Institutions have a great deal of awtonomy and discretion in
making reappointment. promaotion. or tenure decisions.
Courts are reluctant to substitute their judgments for those of
academic professionals. On the other hand. courts are
required o intervene in these matters when the individual
rights of faculty members are threatened. Although cases by
faculty members against colleges and universities involve
reappointment. promotion. and other issucs, the most
important cases deal with tenure denial. Tenure has nany
benefits for institutions and faculty members, but it also has
finuncial consequences for the instituwion. The financial.
professional, and emotional consequences of a negative
tenure decision for faculty members tikely will result in
many more such Liwsuits,
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THE FACULTY CONTRACT OF EMPLOYMENT

Consider these scenarios:

The faculty handbook at XYZ College, a private
institution, states that “full-time faculty members are
entitled to tenure at the end of their seventh year of
service, provided they have proven merit in teaching,
scholarship, and service.” Faculty members must apply
for tenure in their sixth year, and the handbook
describes the process. Professor A, a male faculty
member in the English department, served as an
adjunct professor for two academic years teaching
three classes each semester before being appointed
assistant professor Aug. 1. 1990, on annual contracts.

On Aug. 1, 1994, Professor A was informed that as
of July 30, 1995, his services no longer would be
requiredt. The college was not “dissatisfied" with
Professor A's performance, but it was experiencing
financial difficulties. As a result, it was eliminating
positions in @ number of departments. Professor A
claimed that pursuant to the handbook, the completion
of his last year automatically gives him tenure. He also
contended that since he has served the college for six
full years, at the very least he should be permitted to
apply for tenure. The college argued that no faculty
member is “entitled” to tenure, and only full-time facul-
ty members are eligible to apply for tenure at the start
of their sixth year. Since Professor A was notified of
dismissal before his sixth year, he is not eligible for
tenure. The tenure policies do not address the issue of
adjunct professors. Professor A claimed that his depart-
ment chairperson indicated to him that his two years
as adjunct would be considered “full time.”

In addition to Professor A's position, XYZ College
climinated a number of other untenured faculty posi-
tions for financial reasons. Many faculty members dis-
agreed that the college was motivated by legitimate
financial reasons. Many of them also believed they had
litrle say about the elimination of taculty positions, As
a result, 2 number of tenured and untenured faculty
members met to discuss whether it would be appropri-
ate to form i« union to bargain- collectively with the
college regarding when and how faculty should be
dismissed and other employment matters,
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On paper. the administration retains ultimate deci-
sion-making authority in all matters. The faculty at XYZ
College, however, have almost unfettered autonomy
about curriculum issues, admission and graduation
standards. and grading policies. The faculty also pro-
vide recommendations about hiring, promotion, and
tenure matters, and although the administration usually
accepts these recommendations. it has overturned their
recommendations in some cases. The administration
also secks faculty input into many other decisions, and
faculty members often are represented in internal com-
mittees that make recommendations to the administra-
tion on many matters.

Does Professor A have tenure? At the very least, should
he be permitted to apply for tenure? Are the faculty mem-
bers able to bargain collectively with the college? These
questions will be addressed at the end of this section.

‘Traditionally. employment refationships have been con-
sidered “at will,” meaning that either party may terminate
the relationship at any time for any legal reason. In higher
education. however, the concept of “employment at will” is
not appropriate to describe the faculty-institution relation-
ship. Administrators and clerical and support staff members
may be “at will” employees. but faculty members rarely are.
For one, tenure has made the faculty-institution relationship
distinet from that of other professions. Tenure protects facul-
ty members from dismissal without cause. Untenured faculty
members also are not *at will™ employees. They usually have |
term contracts — typically for one year — although these
contracts may be longer at some institutions. These faculty
members are protected from dismissal for any reason for the
duration of their contract periods.

But untenured faculty members have no rights after the
expiration of their contracts, and both parties may end their
employment relationship, for any reason, without subjecting
themscelves o any legal obligations. Increasingly. untenured
faculty members are attempting to seek rights beyond the
terms of their contracts, usually asserting that verbal (that is.
oral or written) assurances or promises, academic custom or
practice. andsor institutional policy statements ensured them
continual employment (Hustoles 1983). 1t is this issue (the




attempt to extend their rights beyond the terms of the con-
tract) that is the focus of this section,

The contract of employment is the primary basis for
determining the rights and obligations of faculty members
and their institutions regarding reappointment, promotion,
or tenure decisions. The employment contract can include
the notice of appointment, institutional policy statements,
and other documents, including the 1940 Statement of
Principles. Since courts may look to all these materials to
resolve contractual disputes, administrators should exercise
care in drafting and implementing these documents. Failure
to carefully draft these materials may lead to expensive law-
suits, legal-remedies for the faculty member, and in some
rare cases the possibility of judicially imposed reappoint-
ment, promotion, or tenure of a faculty member. One of the
most complex and unsettled legal areas in contract law is
collective bargaining; administrators and faculty members
secking to understand their rights and obligations under a
collective-bargaining agreement are advised to seck special
legal and administrative assistance.

1940 Statement of Principles and
Other AAUP Policy Statements
The 1940 Statement of Principles is extremely important in
the area of faculty employment. The statement has been
incorporated expressly or by reference into many faculty
handbooks (Van Alstyne 1993b). In many cases, where the
contract of employment was unclear or ambiguous, courts
have looked to the 1940 Statement of Principles as evidence
of academic custom,

The 1940 Statement of Principles states that:

After the expiration of a probationary period. teachers or
investigators should bave permanent or continuous
tenure, and their service should be terminated only for
adequate cause, except in the case of retirement for age.
or under extraordinary circumstances becanse of finan-
cial exigencies (AAUP 1990).

The 1940 Statement of Principles is directly responsible for
the “up or out” rule hy providing that “acceptable academic
practice” requires that the probationary period should not he
longer than seven years, including prior service at other
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institutions. This policy applies to all full-time faculty mem-
bers regardless of rank and credentials, and an institution's
attempt to increase the length of the probationary period
_ would run contrary to this policy. The probation period
. ensures that institutions do not take advantage of faculty
members by keeping them in vulnerable positions indefi-
nitely. Some institutions, for example, increase the proba-
_ tionary period by placing new faculty members who have
' ' not completed the terminal degree in a “pre-probationary”
status, not starting the “tenure clock™ until the degree is
. attained. In a strict sense, even this practice runs counter to
: the 1940 Statement of Principles.

Not ail extensions, however, hurt faculty members. For
example, many institutions give faculty members the option
of claiming prior service at another institution toward the
probationary period: this may extend the probationary peri-
od, allowing these faculty members more time to attain
tenure, Also. some institutions have tenure policies that allow

_ any parent of a newborn extra time to eamn tenure, although
women are particularly vulnerable to the “up-or-out™ rule.
The current practice of proving oneself within six years has
forced many women to choose between their careers and
parenthood or to delay having children until their Lute thirties
or catly forties (Chronicle of Higher Edication. March 10,
1995). [n some cases, women have lost their jobs because
they have chosen to have children during their probationary
period. minimizing their productivity,
Although avaitable at many institutions. extensions granted
for rearing children are controversial to some critics,
— Institutions that permit these extensions may find it more
' difticult to refuse them to those who need to complete their
doctoral degrees or who were saddled with prior service else-
where Galthough many institutions do count some prior ser-
vice and do not force the faculty member to complete
another seven years). Some argue that extensions of the
seven-year probationary period. even when a faculty member
has served at another institution. may undermine the tenure
system and weaken its protection of academic freedom (see
Brown and Kurland 1993), The AAUP realized that legitimate
needs exist justifying an extension of the probationary period
and modified its policy in 1978 by acknowledging that when
faculty members move to another institution, it may be in the
best interests of both parties to determine at the time of initial
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appointment whether to delay the tenure decision beyond the
seven-year period required by the 1940 Statement of
Principles (Brown and Kurland 1993).

Institutions that have incorporated the 1940 Statement of
Principles, or any other AAUP policy statement. into their
employment contracts or faculty handbooks have been
required to uphold its tenets. As mentioned previously, even
if an institution has not explicitly incorporated the 1940
Statement of Principles into its employment contracts, courts
sometimes have held institutions responsible for complying
with the statement, viewing it as evidence of “industry prac-
tice™ based on widely held norms and beliefs (Olswang and
Lee 1984, p. 9). This does not mean, however. that faculty
members will always prevail in court. In FHill vs. Talledega
College (1987), three faculty members appointed on one-
year contracts in August 1984 were informed by letter in
May 1985 that their services no longer would be required.
Each faculty member filed a separate lawsuit. alleging chat
the college failed to apply the AAUP's Procedural Standards
in Faculty Dismissals Proceedings. which provides elaborate
procedrtral standards that must be followed before a faculty
member can be dismissed. The court consolidated the three
cases because they essentially dealt with the same claims.
Without deciding whether this policy was, in fact. incorpo-
rated into the faculty contract of employment, the court
determined that the policy statement applied only to faculty
members “who were dismissed.” The court held that these
faculty members, however, were not “dismissed”; instead.
their contract terms merely expired and they were owed no
further process than a notice of nonrenewal*.

The Contract of Employment

The contract of employment embaodies the rights of the fac-
ulty member and his or her institution. These rights may be
conferred formally by the actual words of the contract and
informally by academic custom and usage. verbal
assurances, and the unwritten practices of the institution.

The terms of the contract
Courts consider the contract of employment as containing

*The faculty members recened their sakaries through the end of their con-
tracts.
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the essential policies and practices of the institution as they
relate to tenure, promotion, or contract renewals
(Hendrickson 1991). Faculty employment contracts can
range from simple letters of appointments to elaborate col-
lective-bargaining agreements. The contract also may explic-
itly incorporate (or explicitly exclude) other institutional and
professional policy statements, and courts may read these
statements into the contract as evidence of academic prac-
tice (Kaplin 1985). These institutional and professional docu-
ments include the faculty handbook, other promotion and
tenure policy statements, and the 1940 Statement of
Principles. Occasionally, courts will look to the practices
customarily engaged in by the institution to interpret the
contract.

The terms of the contract, therefore, usually include the
actual language in the notice of appointment, the faculty
handbook or other institutional or professional documents,
academic custom and practice, and in some cases, the oral
and written assurances of certain key administrators. Insti-
tutions should ensure that these materials, customs, and
promises are clear, unambiguous, and fairly consistent with
cach other.

The words of the contract

Courts first will look to the words of the contract (the letter
of appointment) to determine the rights and obligations of
the parties in resolving disputes about reappointment, pro-
motion, or tenure. If the language is clear, unambiguous,
and consistent, then courts will decide the case based upon
the contract. Occasionally, some terms in the contract con-
flict. In Halpin vs. LaSalle University (1994), two faculty
members sued the university claiming that their employment
contract stipulated employment for the remainder of their
lives, thus exempting them from the university's mandatory-
retirement program. Their contract stated that the university
was extending to each professor an “invitation to continue
as a member of the faculty for the remainder of his
academic life.” But they received annual contracts. Later, the
institution adopted a retirement program, calling for manda-
tory retirement at age 70, When the faculty members
reached 70, they were notified that they had been retired.
The court determined that the facts, taken as a whole, indi-
cated that the professors were employed on term contracts.

PAFullToxt Provided by ERIC

31




ER

PAFullToxt Provided by ERIC

In effect, the faculty members had « series of renewable
one-year contracts and the age-70 retirement provision was
incorporated into these contracts. This is a good example of
a situation that could have been avoided if more care had
been used in drafting the contract. Furthermore, as of Jan. 1,
1994, federal law has made mandatory-retirement programs
illegal (see Section Four).

Academic custom and usage

When the language in the contract is ambiguous or there are
gaps in the contract, courts will look to academic usage and
custom to determine the rights and obligations of the institu-
tion and the faculty member. This custom and usage is
embodied in institutional documents and practices and
external policy statements (such as the 1940 Statement of
Principles). In Greene vs. Howard University (1969), five
untenured faculty members had been dismissed after an
internal investigation indicated they had been involved in a
number of disruptive incidents on campus. The university
terminated their appointments as of the end of the academic
year. The faculty members claimed they had a contractual
right to adequate notice and a hearing before their appoint-
ments were terminated. The court agreed with the faculty
members, holding that the practices customarily followed
required the university to provide the faculty members with
an opportunity to be heard. To determine what the universi-
ty's customary practices were, the court looked to the faculty
handbook. which wus not specifically referenced in the con-
tracts, and on the assurances of administrators about the
common practices of the university in these types of situa-
tions.

To avoid such tawsuits, institutions should explicitty state
in writing the terms and conditions for reappointment. pro-
motion. or tenure. In Marwil vs. Baker (1980, a faculty
member at the University of Michigan was informed in 1978
(his sixth year) that the next year would be his terminal
year. He sued, atleging that it was the university's custom to
give him a tenure review in his sixth year. The court held
that under the university's then-current policy, implemented
in 1974, he had no right to atenure review. Under previous
custom, however, he would have been entitled to 4 tenure
review in his sixth year.

Since courts will look to internal and external documents
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for guidance in resolving reappointment, promotion, or
tenure disputes, administrators and faculty members should
exercise care when drafting these materials: if there is any
ambiguous language. it should be clarified. The contract also
should be explicit about which institutional policies and
practices are part of the employment contract.

Verbal assurances (oral or written)

In reviewing contracts of employment, courts examine the
expressed words of the contracts. Courts also have looked
to other materials as evidence of a contract, including orat or
written assurances by key administrators. This is particularly
troublesome for institutions. since many faculty members
probably can remember a comment or statement made to
them implying job security. promotion, or other issues
(Hustoles 1983). Because these assurances are difficult to
prove, courts are reluctant to consider verbal assurances or
promises as granting any rights not explicitly stated in a
contract. In Beckwith vs. Rhode Istand School of Design
(1979). a faculty member of graphic design claimed he had
been promised a three-year contract by his department
chairperson after completing a one-year trial period as an
adjunct professor. The court determined that the promise
had been made but held against the faculty member because
the chairperson did not have the authority to bind the insti-
tution to such a contract (Hustoles 1983).

In Sonivs. Board of Trustees of the University of Tennessee
(1975). however, a court held that verbal assurances were a
part of the employment contract. Soni, a mathematics pro-
fessor. claimed he was denied due process (see Section
Three for a discussion of due process) when the university
failed to renew his contract without giving him adequate
notice or a hearing. Soni had been promised by the former
and new department heads that he would be considered for
a permanent position, but during a faculty meeting to dis-
cuss this issue it was pointed out that university regulations
prevented the permanent appointments of persons who are
not LS. citizens. Soni was not a citizen. He was informed by
the new head in 1968 that he would be appointed to associ-
ate protessor but the issue of tenure would need to wait
until he became a LS, citizen, Soni also was included in the
university's pension plan. The current head also assured
Soni that he was "wanted” at the university and that his
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“prospects” were “good.” Soni purchased a home in the area
and stopped looking for employment elsewhere.

In 1972, Soni was informed that his appointment would
be discontinued at the end of the academic year because his
performance had not been of the *quality” expected of those
to be granted tenure. In ruling that Soni legitimately relied
upon the written and oral assurances, the court was per-
suaded that the verbal promises and assurances gave Soni a
“reasonable expectation” of future and continued employ-
ment, entitling him w0 a due process hearing.

Soni illustrates that verbal assurances by the dean, depart-
ment head, or other key administrator may create contractu-
al rights and obligations; therefore, institutions should
explicitly indicate which official or administrator has the
authority to bind the institution to an employment contract
(Hustoles 1983; see also Beckwith os. Rbode Island School of
Design 1979). This defense, however, is not ahways accepted
by courts. In Lewis 1s. Loyola University of Chicago (1986),
oral promises and letters given by the dean to Lewis, a pro-
fessor of medicine and chair of the pathology department at
the university's medical school, assured Lewis during recruit-
ment that he would be recommended for tenure within two
years. The dean forgot to submit Lewis' candidacy. Just
before his third year, Lewis received notice that the follow-
ing year would be his final. The court found that the oral
and written promises of the dean were a part of the employ-
ment contract and bound the institution, though the formal
employment offer did not contain such promises.

Amending the contract

The contract of employment can be amended at any time as
long as the institution and the faculty member agree.
Contract rights also can be waived in writing by the parties
or unintentionally by their actions (Kaplin and Lee 1993). In
Chung os. Park (1975), a faculty member at Mansfield
College who was not reappointed after five years agreed to
have the matter resolved by arbitration, which held against
him. The faculty member then sued, alleging that the college
did not foltow its procedures. The court held that the faculty
member and the institution had agreed to the arbitration and
therefore were bound by it (Kaplin and Lee 1993). Chung
notwithstanding, institutions and faculty members should
ensure that any amendments to their contracts are in writing,
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Oral assurances, however, generally will not amend the
terms of an employment contract. In Baker is. Lafayette
College (1980), an assistant professor under a two-year con-
tract cluimed that the college breached his contract when he
was not reappointed after his final year. Baker claimed that
he was given oral assurances by the department head that
he could expect more than two years of employment. The
court held that oral terms cannot vary the terms of a written
contract. and so he was not entitled to a contract renewal.
Had the assurances been written, Baker might have pre-
vailed,

Promotion and tenure criteria and procedures
Institutions have a great deal of discretion to decide how
and when faculty members have satisfied the requirements
for reappointment, promotion, or tenure. Courts usually will
not interfere with an institution’s substantive determination
that a faculty member did not meet appropriate standards.
Nor will courts interfere with the institution's discretion to
establish what criteria will be used. For example, in fewi o,
University of Texas at San Antonio (1988), a faculty member
was denied tenure for, among other reasons, a lenient grad-
ing policy. The court held that this criterion was reasonable
given the university’s mission.

Courts are more likely to review the procedures than the
substance of such decisions. But institutions also have wide
discretion in how they implement their procedures, In Olson
8. ldabo State University (1994), a faculty member had been
an clectronics instructor for five one-year terms. In his fifth
year, he was recommended for tenure by his department
tenure committee, the chairperson, and the dean. While the
president was reviewing Olson’s application, Olson wuas
reprimanded by the dean for insubordination after initiating
an unauthorized evatuation of another employee in violation
of university policy. The dean also informed Olson that his
application would be reviewed again. Subsequently, the
president denied him tenure,

Olson claimed that he had done all that was required for
tenure and that he was entitled to tenure because he was
recommended by everyone except the president. ‘The court
held that according to the faculty handbook, tenure can onty
be conferred by the board of trustees. Since the president
rejected his application before the board considered the
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matter, Olson had no legitimate claim to tenure. Olson also
had claimed that contrary to the university's policies, the
dean violated his contractual rights by revisiting his applica-
tion. The court found no evidence that the dean actually
revisited Olson's application.

In Romer vs. Hobart and Willicm Smith Colleges (1994), a
court also refused to interfere in an institution's decision to
deny tenure, even when it may have violated its own proce-

: i | dures. In this case, a former classics professor alleged that
his denial of tenure was based on an improper review
process. His department recommended tenure, but the col-

: leges' promotion and tenure committee recommended

- against tenure, The president agreed with the committee,
Romer claimed that the promotion and tenure committee
was influenced by information it received regarding a nega-

- tive relationship he had with a colleague and that the com-

' mittee's consideration of this information violated the

) procedures contained in the faculty handbook. The court
i, held that even il the institution deviated from its procedures,
_ its right to decide who shall receive tenure was not limited,
.- Any limitation on the institution’s discretion, the court indi-
cated, must be expressly and explicitly stated in the contract,
Despite the rulings in Olson and Romer, institutions
should follow their stated procedures. These procedures

— should be uniform for all faculty members (Centra 1993).

Courts sometimes will rule in favor of faculty members

when institutions fail to abide by their standard procedures.

In Ganguli ¢s. University of Minnesota (1994), for example,

the court held that a denial of tenure was arbitrary and

ol

capricious.
i Ganguli was a faculty member of mathematics at the uni-
R versity. While she was preparing for her tenure review, the
. head of the department, who was charged with preparing her

case for the tenure process, was removed from her case
because of a pereeption by the department faculty that his
behavior toward Ganguli was negative and judgmental. The
dean appointed the head of another depantment to prepare
her case for tenure review (usually members of the same
department were so appointed). The university also solicited
more than -0 external reviewers in Ganguli's case (the norm
was six to 10), which mostly were positive. A majority of the
department and college faculties voted in favor of tenure and
promotion, and the promotion and tenure committee voted
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3-to-1 in Ganguli's favor, with one abstention. The heaa of
her case recommended tenure to the dean, but his letter criti-
cized her research and publication record, despite the depan-
ment faculty's criticism of his analysis of Ganguli's case.

The dean recommended promotion and tenure to the
provost but noted that her case was “not the strongest.” The
provost believed that the no-votes and the abstention indi-
cated that Ganguli did not have a “compelling” case for
tenure, und he rejected her application. The university's
promotion and tenure regulations did not require a “com-
pelling” case. and they prohibited the consideration of
abstentions as negative votes, It was clear to the court that
the university did not abide by its own standards of proce-
dure in reviewing Ganguli's application for tenure. espectally
in choosing someone from outside of her department o
prepare her case, soliciting so many external reviewers,
requiring o "compelling” case for tenure, and counting an
abstention as a negative vote. The court mandated o new
review. This case illustrates the importance of adhering to
written policies,

The Employment Contract and State Law

Although tenure rights are primarily created by contract,
state law also may create rights and obligations for public
institutions. In some cases, the state's faw supersedes institu-
tional authority. In Faculty of the City Eniversity of New York
Lawe School at Queens College ts. Murphy (19891, the chan-
celtor refused to forward to the board of trustees the tenure
applications of two faw-schoot faculty members who failed
10 receive unanimous support from the tenure committee
The court held that state faw established the board of
trustees as having exclusive authority to grant tenure and
therefore the chancetlor did not have the authority to with-
hold the applications.

Tenure rights may be created or revoked by state law . If
they are revoked, the institution may choose 1o ignore them
unless they have béen promised in an emplovment contract.
Contractual rights, however, may not be revoked by state
faw unless a contract explicitly provided for such a change
(Kaplin and Lee 1993),

Part-Time Faculty Members and Adjunct Professors
The number of part-time faculty members and adjuncts is
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increasing in higher education for a number of reasons but
m inly because the employment of these faculty members is
considerably cheaper than that of full-time, tenure-track
faculty members (Gappa 1984; Kaplin and Lee 1995). These
faculty members have specific needs (see Gappa 1984;
Gappa and Leslie 1993). Institutions should pay particular
attention to how these faculty members are experiencing
their work environments. Often, they are not entitled to
tenure, promotion, or other benefits, so their legal standing
may be tenuous,

Although we will not directly discuss particular legal
issues involving part-time faculty members and adjunct pro-
fessors. a few words about them are important, The primary
basis for the rights of part-time faculty members and adjunct
professors is the employment contract, although state law
may govern in this area as well (Kaplin and Lee 1995). Any
rights extended to part-time faculty members should be
specified in the contract. The 1940 Statement of Principles
applies to full-time faculty members, not to adjuncts and
part-time faculty. But institutions may choose (o grant part-
time faculty members the same rights. The advantages and
disadvantages of extending further rights to these faculty

members is beyond the scope of this report. If these faculty
members are to be treated differently, then administrators
should clearly understand the legal distinctions between
both sets of faculty members and they should consult with
the institution’s attorney to ensure that the institution’s poli-
cies express any desired difference between the two sets of
faculty.

Tenure by Default

Courts recognize four methods of acquiring tenure (McKee
1980). Automatic tentre oceurs when a faculty member
attains tenure by being reemployed after a specified period.
An example of this might be a policy that states that faculty
members shall have tenure after three years of acceptable
service. Tenure by grant is discretionary and requires some
official institutional act or recognition that the faculty mem-
ber has tenure (approval by the board of trustees, for exam-
ple). De facto tenure is conferred by some reference to
institutional rules or practices, or the understanding of the
partics. This method of acquiring tenure may occur when a
faculty member is given extensive assurances that he or she
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had tenure, despite the existence of policies requiring some
official act. And tentire by default occurs when a faculty
member fulfills all of the eligibility requirements and is
employed beyond the probationary period (McKee 1980).
Automatic tenure and tenure by grant are explicitly estab-
lished by the institution, while de facto tenure and tenure by
default are judicially determined (McKee 1980). The discus-
sion in the previous sections primarily related to the rights
and obligations regarding automatic tenure and tenure by
grant, De facto tenure is based upon the constitutional prin-
ciples established by the Supreme Court in Perry es.
Sindermenn (1972) and will be discussed further in the next
section.

Tenure by default is based upon principles of contract
Faw, If an institution is silent as to the method of acquiring
tenure, its faculty members may attain tenure by default.
And if the custom or practice at an institution indicates oth-
erwise, faculty members may attain tenure by default despite
specific language stating that tenure must be officially grant-
ed by the president or the governing board.

Since tenure by default is based upon the employment
contract, the contract should be drafted carefully, and the
institution that does not wish to confer tenure in such a
manner will need to carefully adhere to its written standards
and procedures. Since the employment contract may incor-
porate other institutional documents and policy statements,
these materials also should be carefully reviewed. McKee
pointed out that this is where institutions get into legal trou-
ble. for although the employment contracts may be drafted
with care, institutional tenure policies may not be. These
policies usually are written collegially and reflect negotiation
and compromise: as a result, they may not be legally tight,
thereby leaving room for judicial interpretation.

Institutional practices also are important. Courts will use
academic custom and usage to help interpret a contract that
is sitent or ambiguous about how tenure is acquired. Tenure
by default is premised on the notion that a faculty member
who is employed beyond the probationary period received
tenure because he or she wasn't discontinued eardier. If the
employment contract is silent or ambiguous about what
constitutes a probationary period, courts may interpret the
probationary period to be that established by the 1940
Statement of Principles, or seven years.
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In Bruno vs. Detroit Institute of Technology (1974), the
court held that reappointing a faculty member beyond the
probationary period may confer tenure, even if the institu-
tion's policies specifically indicate that tenure can only be
conferred by some affirmative act. Bruno had been reap-
pointed from 1959 through 1966, when he wu discontin-
ued. The institution's tenure policy indicated that a faculty
member who, in the opinion of the president and deans. has
“acceptably performed™ his or her duties for a period of
three consecutive years, “has been assigned the rank of
Associate or Full Professor, and has been tendered his fourth
or succeeding annual contract and has accepted same, shall
be considered to hold tenure” (p. 747). The institution
claimed that the term “shall be considered to hold tenure”
required an affirmative grant of tenure, and that administra-
tors had not determined that Bruno had “acceptably per-
formed” his duties. The court rejected both arguments.,
holding that the reappointment of Bruno beyond the proba-
tionary period provided the necessary “affirmative act™ and
the fact that he was continually reappointed indicated that
the institution believed him to be performing acceptably.

The Supreme Court also indicated in Perry vs. Sinder-
mann (1972) that institutional practice may provide a basis
for conferring tenure. Institutions are vulnerable to judicial
awads of tenure when their contracts are silent as to how
tenure is to be attained or where the actions of the adminis-
trators indicate that tenure was conferred to a particular
faculty member. For example, in Soni vs. Board of Trustees
of the University of Tennessee (1975), discussed previously,
the court held that promises made by the department head
and letters sent to the faculty member gave him a reason-
able expectation that he would be tenured. even though he
had not been formally granted tenure as required by institu-
tional policy.

It the institution does not wish to confer tenure in this
manner, its employment contracts and other policy state-
ments should clearly indicate that employment beyond the
probationary period does not automatically confer tenure,
The institution that seeks to modify its policies should be
careful, however, to recognize that faculty members hired
under earlier rules may have to be reviewed under policies
in effect when they were hired. In Honore vs. Douglas
(1987), a facuity member at the Thurgood Marshall Schoot of
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Law of Texas Southern University served for four years
before being granted three consecutive one-year leaves of
absence to serve in the Peace Corps. When he returned, the
university refused to grant him tenure and released him
three years later. When Honore first was hired, the university
automatically conferred tenure after seven years of service.
This policy was changed while he was away: tenure had to
be officially conferred by the board of regents. When
Honore was informed by the dean that he would not be
rehired at the end of the year, he claimed he had automatic
tenure under the old rules, and he sought confirmation of
this from the Rank and Tenure Committee (which unani-
mously recommended tenure). He was denied tenure by the
university and he sued, alleging a violation of due process
rights. The trial court dismissed Honore's claims without
allowing him to prove his case to a jury. The appeals court
determined that since Honore was hired under an
automatic-tenure policy, taught for four years, was on autho-
rized leave for three years, and returned to work during his
cighth year, a jury could determine that he had a legitimate
claim to tenure.

Courts’ willingness to confer tenure by default is relatively
rare. Most courts still defer to institutional decisions. In Hill
vs. Talledega College (1987), discussed previously, one of the
faculty members alleged that he was entitled to tenure
because he had been employed for 10 years at the college.,
and according to the 1940 Statement of Principles he should
have tenure. The court noted that the 1940 Statement of
Principles does not require the granting of tenure after seven
years, but only states that tenure should be granted. Also,
the court determined that the faculty handbook clearly indi-
cated that tenure is granted by the board of trustees and that
the acquisiton of tenure is not automatic after seven years.
The existence of conflicting policy statements in this and
other cases led to lawsuits that could have been avoided
had institutions ensured their policies were consistent.

“Tenure Density”

The financial cost of tenure and other policy considerations
have caused some institutions to place quotas on the num-
ber of faculty who may be tenured in a given department or
college (see Mortimer, Bagshaw, and Mastand 1985). When
the number of tenured faculty reaches the maximum
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allowed percentage, then “tenure density” has occurred.
Courts generally will defer to institutions to determine what
criteria is to be used in tenure decisions, and this includes
tenure density.

In Coe vs. Board of Regents of the University of Wisconsin
(1987), a female faculty member in the sociology department
at the University of Wisconsin-Stevens Point was
recommended for tenure by the department fenure commit-
tee, even though the department was “over-tenured.”
Institutional policy capped the number of tenured professors
at 80 percent of the total faculty in a given department. As a
result, the chancellor denied her tenure. Coe contended that
because tenure density is not an enumerated criterion under
Wisconsin law, the chancellor exceeded his authority in
considering it. Wisconsin law provided that tenure shall be
made in "accordance with the mission and needs of the
particular institution and its component parts.” The faculty
senate had approved the tenure policy, establishing tenure
density as a criterion in determining whether a faculty mem-
ber zan be tenured. The court upheld the university's deci-
sion not to grant Coe tenure because state law authorized
the institution to make tenure decisions in light of its needs,
and the faculty determined that capping the number of
tenured faculty served those needs.

Another court upheld a tenure-density policy in Sola ts.
Lafayette College (1980). In this casc. the college had a poli-
¢y capping the number of tenured faculty in a given depart-
ment at two-thirds of the total faculty, unfess there was an
“exceptional ‘guideline-breaking™ candidate. Sola. an assis-
tant professor of psychology, was denied tenure by the
tenure committee (the vote was tied, resulting in a denial
under the college’s rules). The department chairman had
recommended tenure to the committee, but he noted that a
stronger, male faculty member was coming up for tenure
and Sola's application should not jeopardize this professor’s
candidacy. Sola's appeal to the president was denied and
she sued the college alleging, among other issucs, that the
tenure quota violated the academic freedom of the faculty
members to decide tenure issues. The court held that the
college may use a tenure quota as a criterion for determin-
ing who should be tenured, and that academic freedom
would be more threatened by the court’s interterence in
these internal matters.

Courts
generally will
defer to
institutions to
determine what
criteria is to be
used in tenure
decisions, and
this includes
tenure density.
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On an interesting note, Sola was permitted to raise the
issue that language in the faculty handbook permitting affir-
mative action to be considered in employment decisions
could be construed as a contractual obligation. Specifically,
Sola argued that since the college did not consider her gen-
der as a positive factor, it breached the employment con-
tract. The court determined that Sola could present this to
the jury as a legitimate breach of contract claim. Affirmative
action will be discussed in more depth in Section Five, but n
is important to note here that colleges or universities may be
required to abide by language in institutional policy state-
ments promoting or authorizing the affirmative action.

Faculty members may be legally denied tenure because
an institution or the department is “over-tenured,” and so
institutions may develop these policies to deal with financial
constraints. For example, three faculty members recently
were denied tenure by the board of trustees of the
University of Massachusetts System because 79 percent of
the faculty already had tenure (Chronicle of Higher
Education, Sept. 8, 1995). It appears that the only legal basis
for challenging these decisions is the employment contract if
it precludes using tenure density as a criterion for granting
tenure.  Faculty members, however, are unlikely to succeed
in challenges to tenure-density policies. Court deference to
institutions in employment matters is very strong. If institu-
tions wish to establish tenure density as criterion in reap-
pointment. promotion. or tenure decisions and this is clear
or not precluded in the contract of employment, courts will
not interfere.

Financial Exigency and Program
Elimination or Reduction
Some institutions. faced with heavy budget reductions, may
be required to eliminate or reduce some faculty positions or
programs. Courts give great deference to an institution's |
claims about its financial situation and its decisions during a
financial crisis (Johnson 1981; Olswang 1992), Institutions,
therefore, should always reserve the right to eliminate facul-
ty and programs hecause of financial exigency.

Faculty members negatively affected by these financial
decisions may sue the institution under a number of legal
cliims, including denial of due process and breach of con-
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tract (Johnson 1981). The institution, however, may eliminate
tenured or untenured positions when it is in financial diffi-
culty, as long as the criteria are clear and not arbitrarily
applied (Olswang 1982). Tenured faculty members at public
institutions are entitled to due process before their positions
are eliminated, although tenure provides little protection
when an institution is under serious financial difficulty.
Many institutions adhere to AAUP guidelines regarding staff
reductions, which permit elimination of tenured positions,
although they require a finding of “bona fide™ financial exi-
gency (AAUP 1990). Courts have looked to AAUP guidelines
when dealing with the elimination of tenured positions for
financial exigency (AAUP vs. Bloomfield College 1974).

Untenured faculty members, however, have little protec-
tion from contract nonrenewals. Courts will look to the
employment contract and other institutional policies and
practices to determine the rights and obligations of the par-
ties in these situations. In Knowles vs. Unity College (1981),
the college canceled its tenure policy in 1971 due to finan-
cial problems. Knowles, who had not achieved tenure
hefore the policy was repealed, was not reappointed and
was given no formal statement of the reasons. Knowles
sued, claiming that since the college had adopted AAUP
guidelines, he was entitled to tenure (he had been
employed from 1969 to 1978). The court held that since the
college did not have a tenure policy. he was not entitled to
tenure. The court noted, however, that the official statements
by the administration. and the AAUP guidclines, may have
given Knowles an implied contract, entitling him to a con-
tract renewal. If the contract guarantees particular notice
requirements, courts will enforce these provisions. In
Zimmerman vs. Minor College (1972), the court enforced a
contract provision giving faculty members who had served
for more than two years at least 12 months’ notice before
being dismissed and held the institution liable for the faculty
member's annual salary.

The AAUP Standards for Notice of Nonreappointment
requires 12 months’ notice in advance of dismissal for a
faculty member employed for more than two years (AAUP
1990, This requirement is sound practice because it pro-
vides faculty members with an opportunity to challenge
claims of financial exigency and gives a faculty member
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opportunity to seek other employment. Furthermore, if the
contract is silent, courts may use the AAUP guidelines as
evidence of academic practice,

Courts are reluctant to question an institution’s decisions
during a financial crisis. Administrators usually are permitted
to make these decisions without faculty approval, even if
faculty approval was sought in other matters. In Abmadieb
et al. vs. State Board of Agriculture (1988), for example,
tenured faculty members, whose positions were climinated
as a result of a reorganization of academic programs at the
University of Southern Colorado, alleged that the governing
board’s decision failed to follow certain handbook proce-
dures. Specifically, the faculty members alleged that all rec-
ommended program changes had to be approved by the
faculty senate. The court construed the language as only
applying to faculty-generated proposals. And the court held
that the board’s authority over curriculum and program
development was limited only by state law, and the faculty
senate could not be vested with such authority under state
law.

In contract matters, the institution has a great deal of
discretion in determining its reappointment, promotion, or
tenure criteria. The institution may base its decisions upon
tenure quotas or the financial situation of the institution.
Institutions, however, should explicitly and unambiguously
state how tenure is to be conferred, what criteria will be
used, and under what situations faculty members will be
dismissed. Furthermore, institutions should give faculty
members adequate notice of nonrenewal, and the notice
should indicate that the reason for nonreappointment is
financial exigency. This protects the faculty members' repu-
tation, and in public institutions the threat to a faculty mem-
ber's reputation implicates “liberty interests®,” necessitating
due process protection (Johnson 1981, p. 302).

Collective Bargaining

Collective-bargaining agreements (that is, faculty union con-
tracts) are common sources of contractual rights and obliga-
tions for faculty members and institutions, but they present
some of the most complex legal issues. Collective bargaining
is one of the few areas in which institutions must deal with

*Libeny mterests™ are discussed more extensively in Section ‘Fliree.
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“outsiders”, for example, labor-relations boards, arbitrators,
and, of course, the courts (Kaplin and Lee 1995). Collective-
bargaining issues also force institutions to grapple with major
policy issues: To what extent do collective-bargaining agree-
ments force conflicts between administrative license and
faculty self-governance? Can traditional collective-bargaining
subjects such as seniority be reconciled with tenure and mer-
it And how does the participation of the “outsiders” affect
institutional autonomy? (Kaplin 1985).

Collective bargaining is important for several reasons.
Most significantly, if the faculty at a particular institution is
unionized, then the institution may have to negotiate with it
for reappointment, promotion, or tenure policies and proce-
dures. In some states. almost all faculty members at public
institutions are unionized, and many faculty in private insti-
tutions also bargain collectively with their institutions.
Because there is more strength in numbers, collective bar-
gaining gives the faculty more power to negotiate with their
institutions about employment matters. Furthermore, at pri-
vate institutions, faculty members are allowed to strike if
they are unable to agree on some aspects of their contract.
Faculty at public institutions usually are prohibited from
striking, but there are other remedies available to them.

Administrators also may find collective bargaining advan-
tageous. Collective bargaining allows the faculty to negotiate
with the institution as one voice, rather than many.
Furthermore, problems may be channeled into a gricvance
and arbitration procedure (as is often called for in these
types of contracts). The use of binding arbitration often is
cheaper than litigation,

Private collective bargaining is governed by federal legis-
lation: the National Labor Relations Act of 1935 (NLRA) as
subsequently amended. The National Labor Relations Board.
or NLRB, has jurisdiction over the certification of unions and
complaints of unfair labor practices, and it makes its deci-
sions on a case-by-case basis. The NLRB extended its juris-
diction to faculty members in 1971 in C.W. Post Center of
Long Island University (Kaplin and Lee 199%).

Public collective bargaining is governed by state law, not
by the federal NLRA. Thirty-five states permit at least some
forms of collective bargaining in higher education. Often,
state faw covers public employees in general and makes
little distinction for faculty members (Kaplin and Lee 1995).
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It is difficult to generalize about public collective bargaining
because the law varies between states, and there are few
administrative or judicial precedents. Many state labor-rela-
tions boards and courts, however, are guided by the federal
law principles and thus the issues discussed in this report
also may apply to public institutions.

Religious institutions and collective bargaining

The issue of whether religious institutions are subject to
NLRB jurisdiction is unsettled and as a result will not be
turther addressed in this report. The Supreme Court ruled in
NLRB vs. Catholic Bishop of Chicago (1979) that Congress did
not intend for the NLRB to have jurisdiction over teachers in
a church-related school. This case, however, did not involve
higher education. The very few cases that have involved
NLRB jurisdiction over religious institutions have not
resolved this issue.

The collective-bargaining agreement
When faculty members decide they want to bargain collec-
tively, representatives can request that the institution bargain
with the faculty as a group (that is, with the union). An insti-
tution should wait until the union is certified by the NLRB or
state labor-relations board before bargaining with it because
it is illegal to exclusively bargain with a union that is not
supported by a majority of the faculty (Kaplin and Lee
1995). Once the union is certified as the bargaining agent of
the faculty, it is the exclusive hurgaining agent for the faculty
no matter if other faculty members become union members,
are not willing to be represented, or agree with the terms of
the collective-bargaining agreement. In Neiman s,
Kingsborough Community College (1989), a faculty member
filed a breach-of-contract claim when he was not reappoint-
ed by the college. The collective-bargaining agreement
called for a three-step grievance process, but the faculty
member refused to request binding arbitration, the third step
of the process. The court dismissed the faculty member's
lawsuit, holding that his sole remedy lay in the grievance
procedures called for by the collective-bargaining agree-
ment.

The institution and the union may negotiate on any sub-
ject, although some subjects are considered “mandatory,™
some “permissible,” and others “prohibited.” A mandatory
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subject must be negotiated (salaries, for example). A permis-
sible subject is one for which the parties may, but are not
required to, negotiate (faculty lounges, for example). Both
parties must agree to negotiate over permissible subjects. A
prohibited subject, of course, such as a fire-alarm system,
may not be negotiated.

Mandatory subjects must be negotiated and include
wages, hours, and other terms and conditions of employ-
ment. Failure to bargain in good faith thonestly and fairly)
about mandatory subjects is considered an unfair labor prac-
tice (Kaplin and Lee 1993). The question of whether the
terms for reappointment. promotion. or tenure are consid-
ered mandatory is difficult to answer. Some courts have held
that rules governing tenure (such as the criteria and way the
criteria are measured) are not mandatory subjects for negoti-
ation. For example, a New Jersey court held in Association
of New Jersey State College Facultios vs. Dungan (1974) that
the authority to determine the tenure criteria had been dele-
gated to the board of education by state law, and thus
tenure criteria were not negotiable. Other courts have deter-
mined that tenure rules are negotiable.

In Hackel vs. Vermont State Colleges (1981), for example,
a Vermont court held that promotion and tenure issues are
negotiable under its state labor laws. Five faculty members
had been granted tenure by their college presidents, but the
chancellor of the Vermont State Colleges asked the board of
trustees to override the college presidents” actions. The
board claimed that promotion and tenure could not be
negotiated and that it had authority over those matters. The
court determined that the collective-bargaining agreement
gave college presidents the power to make final determina-
tions in promotion and tenure cases.

Even in states in which tenure rules are not negotiable,
the faculty may be able to negotiate with their institutions
for the process to be used in making such decisions. In
Snitow rs. Kutgers University (1986), a New Jersey court held
that although the criteria for determining tenure are not
negotiable, the process to be followed is. A faculty member
had been denied tenure and fited a grievance. The grievance
committee determined that the tenure committee acted arbi-
trarily by permitting @ person known to he biased against
the faculty member's research 1o vote on her application,
Under the collective-hargaining agreement she had o
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exhaust all her administrative remedies before suing, but the
faculty member filed the lawsuit before the review process
was completed. The court held that the grievance process
was properly negotiated and dismissed her case because she
did nat exhaust her administrative remedies before filing
litigation.

Eligibility of full-time faculty members

Jor collective bargaining

The NLRA and many state labor laws exclude “supervisors”
from their coverage, and courts have created a “managerial” '
exclusion. The cases involving faculty members have
tocused on the "managers” exclusion, not “supervisors.” The
major issue for many institutions, therefore, is whether their
faculty members are “managers,” thereby making them ineli-
gible to bargain as employees. Institutions may bargain with
faculty members considered “managers”™; but they are not
required to under federal or state labor law, and any agree-
ment so negotiated is not enforceable in court by the institu-
tion or the union.

What are “managers™? Managers are those employees who
are involved in developing and enforcing the employer's
policies. The rationale for excluding supervisors from NLRA
protection is that employers should be able to expect loyalty
from them. The judicially created exclusion of managers is
rationalized on the notion that managers have access to
businesses' confidential information. Courts have not
focused on whether faculty members should be considered
managers but whether they are. And courts have made these
determinations on a case-by-case basis. The Supreme Court,
in NLRB vs. Yeshiva University (1980). addressed this issue,
probably causing morce confusion and litigation and creating
much controversy in academia.

NLRB vs. Yesbiva University (1980)

In 1975, the faculty at Yeshiva University attempted to form
a union and sought certification from the NLRB. The univer-
sity opposed the petition on the grounds that the faculty
members were managerial or supervisory and therefore
exempt from NLRA coverage. The NLRB certified the union.
The university refused to bargain with the union, cliiming
that the faculty members were heavily involved in institu-
tional governance and so it was not required to recognize
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the union. When the union filed an unfair labor practice
complaint against the uaiversity, the NLRB sued in federal
court to seek enforcenent of its decision. The Supreme
Court, by a mere 5-4 najority indicating the great disagree-
ment within the court, held that Yeshiva's full-time faculty
members were “managerial” and excluded from NLRA pro-
tection.

The court defined managerial employees as those who
develop and enforce employer policies. The Yeshiva faculty,
the Supreme Court determined. were “unquestionably™ man-
agerial because they exercised authority over academic mat-
ters (the offering and scheduling of courses, teaching of
courses, grading policies, and admission and graduation
standards, for example), administrative matters (they made
recommendations regarding the size of the university, the
tuition charged, and the location of the school), and faculty
employment matters (they made recommendations in all
hiring, tenure, sabbaticals, dismissals, and promotion cases).
The court noted that although the administration had the
final decision in these matters, the overwhelming majority of
recommendations were implemented.

The Supreme Court was not willing to hold that faculty
members at all institutions were managerial. The court indi-
cated which institutions’ faculty were permitted 1o bargain
collectively:

It is plain, for example. that professors nety not be exclied-
ed merely because they determine the content of their own
courses, evaluate their own stidents, and supercise their
own research. There thus may be institutions of higher
learning wunlike Yeshiva where the faculty are entirely or
predominantly non-managerial. There may also be facul-
ty members at Yeshiva and like universitios who properly
could be included in a bargaining unit. It may be that u
rational line could be drawn between tenured and
untenured faculty members, depending on bow a facully
is structured and operates (pp. 860-7).

There were four dissenters in the case who disagreed with
the majority that these (or perhaps all) faculty members
were managerial, Justice Williamy Brennan, writing for the
dissenters, claimed that the administration retained the ulti-
mate decision-making authority at the university, not the
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faculty. Furthermore, he contended. the board has ulways
construed managerial to mean those emplovees who are
“uue representatives of management.” Facuhy members, on
the other hand, influence decision-making solely because of
their collective expertise, not because they are nuinagers or
supervisors. They are not accountable to the administration
nor are their interests necessarily aligned. Brennan cliumed
that to say that a faculty member's professional competence
could depend on his or her loyahy to the administration is
“antithetical™ to the concept of academic freedom.

The managerial exclusion, appuarently. applics only o
those faculty at “Yoshiva-like™ or "mature®” universitios. This
case seems o indicate that faculty members at rescarch insti-
wtions may not be covered under the NLRA. But even at
those institutions, it is unlikely that all faculty can be exclud-
ed from collective bargaining: purt-time faculty members.,
instructors, lecturers, visiting professors, and untenured pro-
fessors may be considered sufficiently nonmanagerial and
able to bargain collectively (Kaplin and Lee 1993,

Yeshiva and Public Collective Bargaining

While Yesbiva attempts to determine who may bargain col-
lectively in private higher education, it also impacts collec-
tive bargaining in the public sector, In addition 1o potc atiatly
deterring faculty members at public institutions from assum-
ing more active roles in institutional governunce. the Yeshiva
decision is likely to affect how states develop collective-
bargaining taws: and because state labor laws are similar to
the NLRA. state courts and labor-relations boards nuy use
the decision to guide their interpretation of these Laws
(Nagle 1994).

In University of Pittsburgh (1990), a faculty union sought
to bargain collectively with the university, claiming that the
[aculty were not managerial. and Pennsylvania’s aw should
not be interpreted 1o consider them managers. The uniy ersi-
ty claimed that the faculty were managerial under the
Yeshiva definition, and the state law should be interpreted
consistently with Yeshiva. ‘the faculty and the universiy had
agreed that the governance structure was similar to that of
Yeshiva University, and so the issuc in this case was whether

“The supreme Court used this term but didd not define it Presunmabiy . o
applied 10 Luge research institutions in which fLiculn have aatononn i
MDY Areis,
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the faculty at the University of Pittsburgh could bargain col-
lectively. The hearing officer for the Pennsylvania Labor
Relations Board held that the Yeshiva analysis was appropri-
ate for determining the status of faculty at Pennsylvania
institutions. Stressing the faculty members® participation in
university governance, the hearing officer determined that
the full-time faculty at the University of Pittsburgh were
managerial (sce Nagle 1994).

The hearing officer's ruling was reversed by the full
board, which ruled that the faculty may unionize. But ironi-
cally, the tfaculty voted to reject union representation (Kaplin
and Lee 1993). The Yeshiva decision applies to collective
bargaining at private institutions, an area covered by federal
law (that is. the NLRA). Public collective bargaining is gov-
erned by state law. The application of Yeshiva to collective
burgaining at public institutions has not been completely
successful, Some states permit its public employees., includ-
ing faculty members. to unionize. But the Yeshiva decision
has had an impact on public labor faw. A few states amend-
ed their labor laws to more align them with the Yeshira
holding (see Nagel 1994). And as we saw in the hearing
officer’s ruling in Chiversity of Pittsburgh (1990), state courts
and labor-refations boards may interpret their laws as
restricting the unjonization of faculty members considered
managerial,

Are faculty members at private institutions

eligible for collective bargaining?

The answer to this question depends on whether the faculty
members are so sufficiently involved in institutional gover-
nance so s to be termed managers. Full-time faculty mem-
bers at large rescarch institutions are probably managers, but
this may not be necessarily so. The NLRB nukes rulings on
whether faculty members are eligible for collective bargain-
ing on a case-by-case basis, which makes it difficult to gen-
cralize to all institutions. The case law, however, does
provide some (but not much) assistance to administrators. At
institutions in which the faculty has no input into policy
decisions, key administrators make most of the important
decisions, and the faculty’s recommendations are not consis-
tently accepted, the faculty is likely to be eligible to unionize
(sce Bradford College 1982, NLRB vs. Florida Memorial
College 1987, NLRI3 vs. Stephens Institute 1980). In Loretto

Tenure. Promotion, and Reappointment

RIC




Heights College vs. NLRB (1984), a court determined that
since the faculty role in institutional governance occurs
muinly through committees, they were not managerial. The
court noted that in light of the infrequent nature of commit-
tee work, the mixed membership of the committees, and the
layers of administrative approval required for many deci-
sions, faculty participation in institutional governance fell
fur short™ of that contemplated by Yeshiva.

Faculties that have substantial decision-making authority
are likely to be considered managerial and therefore not
protected by federal or state law. Administrators in these
cases may refuse to negotiate with their faculties” representa-
tives. As we saw in Yeshiva, a faculty that essentially con-
trols the curriculum, grading policies, course offerings and
scheduling, admission and graduation standards, hiring,
promotion, and tenure decisions and other important areas
is likely to fall within the judicially created managerial
exemption to the NLRA. In addition, if the administration
accepts the ovenwhelming majority of faculty reconimenda-
tions, the managerial exemption may apply (see Duguesne
University 1982; Ithaca College 1982; Thiel College 1982). The
NLRB. however., also has certified a faculty union, cven
when the administration accepts the najority of the faculty's
recommendations (Lewis University 1982),

The NLRB's policy of not creating general standards for
when faculty members can be considered managerial and
thus unable to bargain collectively leaves administrators and
faculty members with little guidance and few legal answers.
The decisions appear contradictory, and the NLRB has not
taken into consideration the nature of faculty governance:
rather, the NLRB has chosen only to limit its analysis to the
criteria established in Yeshiva (Lee and Begin 1983),

Certain conditions seem to influence NLRB decisions:

. The degree to which faculty recommendations are
acceepted:

. The role of key administrators (deans and department
heads, for example) with regard to these recommenda-
tions; and

. The fanguage in the employment contract and other insti-
tutional policy statements purporting to reserve the insti-
tution’s management to the administration or which gives
faculty significant governance authority and the degree to
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which the actual practice matches the words in these
documents (Lee and Begin 1983).

Since these conditions are controlled by the administration,
the issue of whether faculty members are managerial may
depend on the make-up of the administration and its heliefs
about faculty self-governunce.

Apparently, the Yeshiva decision prevents unionization at
large research institutions (or other *mature” institutions) in
which faculty governance is firmly established and its con-
trol over reappointment, promotion, or tenure decisions is
stable enough to survive changes in administrative person-
ncl (Lee and Begin 1983). Faculty members and administra-
tors at all institutions wishing to address collective-
bargaining issues, however. should consult with experienced
administrators, and most importantly, the expert advice of
attorneys specializing in academic labor law.

XYZ College Scenarios

Let us return to the scenarios described at the beginning of
the section. Clearly, if the college is experiencing financial
difficulties tenure would not protect Professor A. If Professor
A has tenure, he may be able to resume his position

(because the college only eliminated untenured positions) or

the college may have to prove that the financial difficultices
warranting the dismissal of a tenured faculty member were
bona fide. It appears. however, that Professor A's claim to
tenure probably was not valid. The handbook stated that
faculty members must prove merit in three areas before
teniure is conferred and also that faculty members must
apply for tenure in their sixth year. This language indicated
that tenure is not 1o be conferred automatically after the
completion of a seventh year of service.

The main question here is whether Professor A should
have been eligible to apply for tenure. The answer depends
on how “full time”
full-time faculty members are eligible for tenure. and a
strong argument cxists that Professor A had not been a full-
time faculty member for seven years. Courts likely will look
to other documents and institutional custom to determine
whether Professor A was “full time™ for the necessary period
of time, It is possible that Professor A may prove that the
college generally considers some adjuncts as “full time” in

is defined. The handbook stated that only

...the issue of
wbhetber faculty
members are
managerial
may depend on
the make-up of
the administra-
tion and its
beliefs about
Jaculty self-

governance.
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similar situations. The assurances by the department chair-
person also may be evidence of this custom as well.
Ordinarily, however, courts will look to the plain meaning of
the language in the employment contract, and this means
that Professor A was not a full-time faculty member for the
necessary period of time,

The issue of whether faculty members at XYZ College
may form a union is very complicated. Much of it depends
on whether they were managerial. The NLRB would consid-
er the extent to which they are involved in institutional gov-
ernance, how administrators deal with faculty input, and
whether the administration overwhelmingly accepts the fac-
ulty's recommendations. It appears that the faculty had
extensive authority over academic matters (as was the case
in Yeshiva). Although it was not clear how often the admin-
istration overturns its recommendations in employment mat-
ters, the faculty had less autonomy in this area than in the
academic area. Its participation in committees can be viewed
in two ways: On one hand, the administration was involved
in the governance of institution through committees and its
input was often sought: on the other hand, its authority was
diminished by committee participation, which may have had
mixed membership and met infrequently. It was unclear
how the college viewed these committees and whether its
recommendations were significantly accepted. The NLRB
and courts have dealt with faculty members® cligibitity for
collective bargaining on a case-by-case basis, making it diffi-
cult, at this point, to provide many general guiding princi-
ples in these matters. ’

Summary

The faculty contract of employment includes the letter of
appointment and professional and institutional policies gov-
erning reappointment, promotion, or tenure decisions,
These policies often include the faculty handbook and a
number of AAUP policy statements, if referenced. But even
if these documents are not explicitly incorporated into the
contract of employment, courts may refer to them as evi-
dence of academic practice, custom, and usage, especially
when the contract s inconsistent or ambiguous. Admin-
istrators should recognize that the 1940 Statement of
Principles is incorporated into the employment contract by




E

PAFullToxt Provided by ERIC

many institutions, and courts commonly refer to it in resolv-
ing tenure disputes.

Administrators should cousider reviewing their policy
statements to ensure that they are explicit, unambiguous,
and consistent, and that they illustrate the desired rights and
obligations regarding reap pointment, promotion, or tenure
decisions. Careful attention also must be paid to those prac-
tices not specifically addressed in any written document.
Occasionally, a particular practice (customarily providing a
statement of reasons, even if not specifically called for in the
contract, for example) may be incorporated as part of the
employment contract. Furthermore, the promises and assur-
ances of key administrators can bind the institution to a
contractual obligation and so the institution should clearly
indicate and communicate which administrators can bind the
institution to an employment contract.

Collective-bargaining agreements may govern how faculty
members are reappointed, promoted, or tenured. Federal
lubor law, which governs private collective bargaining, docs
not cover faculty members who are considered managers.
Thus, the institution may refuse to bargain with its represen-
tatives. It appears that faculty members at lurge research
institutions may be considered managers. Faculty members
at public institutions are periitted to bargain solely based
on authority granted under state law. Some states permit
faculty members to unionize. Collective bargaining is an
extremely complex and unsettled area of law, and institu-
tions should seck expert legal and administrative assistance
in dealing with such matters.
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CONSTITUTIONAL RIGHTS IN EMPLOYMENT DECISIONS:
DUE PROCESS, FREE SPEECH, AND ACADEMIC FREEDOM

Consider these scenarios:
You recently were notified that you were denied
tenure at Eastern State University, a public research
institution, and that your services no longer would be
required as of the end of the next academic year. Your
department narrowly voted in favor of tenure. but the
dean, the vice president for academic affairs, and the
president rejected your application. The faculty hand-
book states clearly that the probation period is six
years, at the end of which the faculty member will
have tenure or be awarded a one-year terminal con-
tract. The handbook also states tenure is not automat-
ic and that “tenure can only be conferred by the board
of trustees after a determination that the faculty mem-
ber has proven merit in teaching, rescarch. and ser-
vice.” The handbook adds further that the university
abides by and supports the 1940 Statement of
Principles. You have been employed at the university
for seven years, but three of those years were as an
instructor.  Under university policy, instructors are not
eligible for tenure. You believe that since you have
been employed as a full-time teacher for longer than
six years, vou should have tenure under the universi-
ty's policy.

You also believe you were denied tenure in retalia-
tion for public criticisms you have made regarding the
university's investment in South Africa and its treatment
of women and people of color. The university cliims
that your teaching skills are “poor,” and that you have
very few publications,

How do you think a court would rule regarding your
claim for tenure?  Does the Constitution provide you with
any protection? How would a count rule regarding your
claim that you were denied tenure in retaliation for your
criticisms of Eastern State University?

This section addresses the rights and responsibilities of
taculty members and institutions under the Constitution.
Faculty members at public institutions have been able 1o
claim numerous rights under the Constitution.  This section
focuses on rights established by the First and 1-ith amend-
ments. specifically the rights of due process, free speech,
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and academic freedom as they relate to reappointment, pro-
motion, and tenure decisions. This discussion focuses solely
on public institutions, since private institutions are not sub-
ject to these particular constitutional protections. Never-
theless, administrators at private colleges and universities
should be aware that if they guarantee due process or
freedom-of-speech rights in their contracts, courts will
require that these institutions provide their faculty members
the same protection expected by the Constitution. In other
words, courts will define due process and free speech just as
they would for constitutional reasons.

Due Process rights arise from the 14th Amendment and
apply to faculty members who have “property” or “liberty”
interests. The Constitution does not guarantee any property
or liberty interests; it only protects their being abridged
~without due process.” Essentially, the 14th Amendment
prohibits the institution from depriving or denying a faculty
member his or her “property” and “liberty” interests without
first provicing him or her with certain procedural safe-
guards, This section will address the legal parameters of
“property” and “liberty” interests. '

Institutions also are prohibited from denying reappoint-
ment, promotion, or tenure to a faculty member because of
that faculty member's exercise of his or her freedom of
speech or exercise of academic freedom. The second half
of this section will focus on what constitutes freedom of
speech and academic freedom and the institution and faculty
member's rights and responsibilities regarding these
interests.

Due Process Rights

Under the 14th Amendment no state shall “deprive any per-
son of life, liberty, or property. without due process of law.”
Faculty members at public institutions are entitled to due
process if they have a property or liberty interest in their
employment. Courts have considered tenured faculty mem-
hers as having a “property interest” in their employment and
so they are entitled to certain due process rights before they
can be dismissed.  Untenured faculty members do not have
a legitimate expectation of continued employment — unlike
tenured faculty members — beyond the terms of their con-
tracts. In fact, they are not legally entitled to be informed of
the reasons for nonreappointment, although many institu-
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tions provide such information. These faculty members, on
the other hand, have a “property interest” in their employ-
ment while their contracts are in effect. For the duration of
their term contracts, they have legally enforceable agree-
ments. Untenured faculty members also may sometimes
hold de facto tenure, which entitles them to the protection
afforded by the due process clause of the 14th Amendment.

Untenured faculty members also are entitled to due
process rights if they can prove that they have a liberty
interest. A liberty interest is attained if the grounds for the
negative reappointment, promotion, or tenure decision
affects their good name or reputation in the academic com-
munity or imposes on them a “stigma” or “disability” that
prevents them from obtaining employment elsewhere. In
these situations, the faculty member would be entitled to
certain due process rights before the decision is finalized.

Due Process rights do not guarantee tenure, promotion,
or reappointment, but these rights ensure that faculty mem-
bers receive fair treatment. In the academic-employment
domain, these rights include a statement of the reasons for
nonrencwal, notice of the names and nature of the testimo-
ny of witnesses, an opportunity to be heard within a reason-
able amount of time, and a hearing before impartial
members of the institution who possess some academic
expertise (Hustoles 1992).

The Supreme Court established the criteria for whether
untenured faculty members in public institutions have due
process rights in Board of Regents of State Colleges vs. Roth
(1972) and Perry vs. Sindermann (1972). Essentially, the
Supreme Court determined that untenured faculty members
arc entitled to due process rights when they have a “proper-
ty interest.” which is established by the contract of employ-
ment or state law; or a “liberty interest,” which occurs when
charges made against them impose a “stigma™ or “disability”
that prevents them from obtaining other employment.

Board of Regents of State Colleges vs. Roth (1972)
David Roth had been hired as an assistant professor of polit-
tcal science at Wisconsin State University-Oshkosh for a
fixed term of one year. He was not rehired after his contract
had expired and given no reasons for the decision or an
appeal. A state law provided that faculty members were
eligible for tenure after four years of continued service.
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Roth sued, alleging that the university violated his 14th
Amendment right to due process. The Supreme Court ruled

that Roth did not have a right to a hearing or a statement of

reasons because he had neither a liberty nor property inter-

est in his employment.

The court held that the 14th Amendment protects faculty
members’ interests in “specific benefits.” To have an interest
in a specific benefit, the court reasoned, faculty members
must be legally entitled to it: simply having an “abstract
need or desire for it” is not enough. Property interests, the
court indicated, are created and defined by existing rules or
understandings that originate from state law, contracts, or
the practices of the institution. In Roth's case, his employ-
ment was to terminate at the end of the academic year, and
renewal was not automatic.  According to the court’s reason-
ing, only tenured professors have property interests guaran-
teeing constitutional due process rights. Nontenured faculty
members, on the other and, must look to employment
contracts for any procedural rights.

Liberty interests under the 14th Amendment also are guar-
anteed due process protection.  Thesce interests are created
when a public institution makes charges against a faculty
member that might seriously damage his or her reputation or
standing in the academic community or impose on the facul-
ty member a “stigma or other disability” that prevents him or
her from taking advantage of other employment opportuni-
ties. In Roth's case, the court held that he had not shown
that nonrenewal imposed such a stigma or disability. perhaps
failing to take into account the potential cffect on his reputa-
tion as a result of a negative employment decision. The
court noted that had the board of regents prevented Roth
from sceking employment at other state universities, then he
might have been able to claim that the state deprived him of
a liberty interest without affording him due process.

Perry vs, Sindermann (1972)

Robert Sindermann had been employed as a professor by
the Texas state college system for 10 conseeutive years,
After teaching for two years at the I!;livursity of Texas and -
four years at San Antonio Junior College, he became a pro-
fessor of government and social science at Odessa Junior
College, where he remained employed for four consecutive
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years. While thus employed, he publicly disagreed with the
board of regents on a number of issues. After the series of
10 one-year contracts, the board of regents decided not to
rehire him.

Like Roth, Sindermann was given neither an official rea-
son for the nonrenewal nor an opportunity for a hearing,
which he alleged violated his right to due process. He also
alleged that he was released because of his political activi-
ties. The Supreme Court held that Sindermann had raised a
genuine claim to de facto tenure which, if proved. would
give him a property interest protected by the 14th Amend-
ment. Sindermann had claimed that the college had a de
facto tenure program, and he offered as proof the following
statement in the faculty handbook:

Odessa College bas no tenure system. The administreation
of the college wishes the faculty menber to feel that be bas
permanent tenure as long as bis teaching services are
satisfactory and as long as be displays a cooperative ctti-
tide toward bis co-workers and bis superiors, and as long
as he is buppy in bis work.

The court held that Sindermann must be given an opportu-
nity to prove that he had a legitimate claim of entitlement to
continued employment iin light of the policies and practices
of the institution. Institutional practices and policies can be
found in written contracts, the court indicated, but they also
may be implied. The court held that Sindermann, employed
for 10 years in the Texas higher-education system, might be
able to show from the circumstances of his employment and
other facts that there is an “unwritten common law™ at his
institution that certain faculty members have the equivalent
of tenure,

Roth and Sindermann make it clear that the Constitution

“does not create property or liberty interests; these interests

must derive from tort law (defamation, for example), contract
law (the actual words of the contract or the practices of the
institution, for example), or state law. While faculty members
have the burden of proving that they have a property (tenure
or its equivalent) or liberty (that they have been defamed)
interest, once they do the institutions mwist establish valid
grounds for dismissing them (Brown and Kurland 1993).

Q
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Property interests

As indicated, faculty members have a “property interest” in
their employment, precipitating the need for due process, if
they have a “legitimate expectation of continued employ-
ment*.” This legal principle is easy to understand in the
abstract, but it often is difficult to apply. Institutions do not
always know when their policies or practices give faculty
members a legitimate expectation of continued employment,
and courts have not consistently applied the Supreme

" Court's decision. It is always prudent to put reappointment,

promotion, and tenure policies and procedures in writing,
and they should be adhered to. These materials also should
be clear, consistent, and available to all faculty members.

As noted, due process requirements apply only to public
institutions because they are subject to constitutional
requirements. But private institutions do well to follow
these guidelines in establishing their procedures because
when the institutions policies are fair, courts will uphold
their decisions. due process procedures can help the institu-
tion avoid or correct mistakes, protect academic freedom,
foster faculty confidence, and resolve disputes in-house
rather than by courts (Kaplin 198%).

Tenure policies should be clear. In Olson vs. Idabo State
University (1994), also discussed in Section Two. an elec-
tronics instructor sued the university after he was denied
tenure, alleging a violation of his due process rights. Olson
had been employed in a series of five one-year contracts
and he became eligible for tenure in his fifth year. His
application was rejected by the president after he was rec-
ommended for tenure by the tenure committee, his depart-
ment chairperson, and the dean. Olson claimed he had a
property interest and thus continued employment because
he had done all that was required and he was recommend-
ed by everyone except the president. The court, in uphold-
ing the university's decision, looked to the faculty
handbook, which explicitly stated that tenure decisions must
be approved by the board of trustees. Since the president
rejected the recommendation of tenure and thereby with-
held it from the board, not all the steps required for tenure
were taken, As an untenured faculty member he was enti-

“Tenured faculty members have legitimate expedtation of continued
employment, of course. Untenured facuhly members have such expectations
winle their contracts are in etfect.




tled to a year's notice of nonrenewal, which the university
provided.
As Olson illustrates, courts generally are unwilling to find
that untenured faculty members have a property interest in
continued employment if there are written procedures gov-
erning how tenure is acquired. Furthermore, courts rarely
will interfere in the institution’s interpretation of the criteria
established for reappointment, promotion, or tenure. In
Colburn vs. Trustees of Indiana University (1990), two facul-
ty members sued the university for denial of tenure, promo-
tion, and reappointment, alleging a violation of due process.
They were hired in 1979 and continuously reappointed until _
1985. They claimed that they were entitled to tenure, or at
least reappointment, because they satisfied the written crite- . COUrLS rarely
ria for promotion and tenure and that they understood that will inte'fere in
reappointment would continue through the probationary the institution’s
period if their performance was satisfactory. They claimed interpretation
that reappointment decisions were fairly automatic for Of the criteria
employees in tenure-track positions. The court rejected
their arguments, holding that the written criteria are mere eStablis_hedf or
guidelines rather than directives; as such. they do not sub- reappoiniment,
stantially limit the institutions’ discretion to determune who promotion, or
should receive tenure or reappointment, lenure.
Although the faculty members in Colburni lost the case.
the court indicated that where the institution's custom or
practice made reappointment decisions automatic on satis-
factory performance, a property interest may exist even if
there are written policies governing these decisions.
Nevertheless, the court determined that the faculty member's
arguments were “weak.” Generally, the court indicated, the
written criteria for promotion or tenure are subjective and
do not guarantee automatic renewals,
The court in Colbuern indicated that an institution's writ-
ten procedures do not limit its discretion. This principle
also was illustrated in Lovelace vs. Southeastern
Muassachusetts University (1986), Lovelace's contract was not
renewed, and he was not provided with a hearing. He
sued, alleging that his due process rights were violated. He
argued that the Board of Trustees Tacully Federation Agree-
ment was incorporated by reference into his contract. and
this agreement guaranteed that he would not be denied
reappointment without “justification.” The agreement speci-
fied the criteria for reappointment dand tenure and stated that
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in the “development of all recommendations for reappoint-
ment or nonreappointment justification of all recommenda-
tions must be included” (p. 421).

The university’s policy also provided that although the
president makes the final decision in reappointment cases,
the board may review the decision and take further action.
The court held that the university’s officials did not lose their
discretion to make decisions despite the language specifying
“justification.” This language, the court indicted, merely
facilitated the president’s decision by ensuring that he had
the opinion of the relevant constituents before making his
decisions; it did not imply any other rights.

Since the institution's written policies do not limit its dis-
cretion in employment matters, oral assurances are even less
likely to form the basis of property interests. In Lovelace,
the faculty member also alleged that after receiving notice of
his nonrenewal, he was informed by the president (through
the dean) that if his student evaluations improved he would
be renewed after the spring semester.  His evaluations
improved, but he was not renewed. The court held that
where a college has written, formalized procedures for reap-
pointment. a faculty member cannot claim that he or she
somehow had acquired an expectation of employment
because of oral assurances. The president’s words, the court
believed, only indicated that he would be the judge of
whether the faculty member showed sufficient improvement
wirranting rencewal.

Other courts have indicated that oral assurances, if
enough and combined with written ones, may give faculty
members a legitimate expectation of continued employment.
In Soni vs. Board of Trustees of the University of Tennessee
(1975). discussed previously, the court held that oral and
written assurances made to the faculty by the depantment
head gave the plaintiff a reasonable expectation that he
would be tenured, even though there was i formal tenure
process. Soni had been promised by the department chair-
person that he would be tenured if he became a LS. citizen,
and he was assured that he was “wanted” and that his
“prospects were good.” He also was permitted to enroli in
the university's pension plin. The resuit of this case, how-
ever, was probuably based on the extent, and particular
nature. of the assurances. Mere oral promises, without
more, will not create “property interests.”
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Soni notwithstanding, courts are extremely reluctant to
find that a faculty member has a legitimate claim of contin-
ued employment if written procedures governing tenure
exist. Assurances by key administrators or fluctuations from
institutional policies do not, generally, scem to convince
courts that untenured faculty members have property inter-
ests in their employment, thus requiring their institutions to

" provide due process before nonrenewing their contracts.
Some courts are not even swayed when there is some evi-
dence that the negative decision may have been based upon
illegal factors. In King vs. Board of Regents of Universify of
Wisconsin System (1990), a female faculty member hired as
an assistant professor in the School of Allied Health
Professions at the University of Wisconsin-Milwaukee sued
after unanimousty being denied tenure. She alleged that she
was sexually harassed by the assistant dean of the School of
Allied Health Professions and the director of the occupation-
al-therapy program and that the reasons for the adverse
employment decision were gender diserimination and retali-
ation for her charges of sexual harassment. The court held
that as an untenured faculty member she did not have a
property interest in continued employment.  Furthermore.
although the court found that she was verbally assaulted,
fondled, and physically attacked by the assistant dean, she
had to prove that the adverse employment decision was
based on discriminatory motivations such as sexual harass-
ment and retaliation for her exercise of constitutionally pro-
tected rights. The court did not find evidence that the
assistant dean had been involved in the tenure decision, and
there was no evidence of discriminatory motivation by the
director.

De facto tenure

The Supreme Court opened the door for de facto tenure
claims in Perry vs. Sindermann (1972). Faculty members
may be able to claim that they have tenure or some form of
indefinite employment if they can establish that institutional
rules or understandings between themselves and their insti-
tutions have created a legitimate expectation to continued
cployment.  Courts, however, generally are unwilling to
determine that faculty members have de facto tenare where
there are formal, clear, and explicit tenure policies, and
these policies are adhered to.

Tenure, Promotion, and Keapportment
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In Omlor vs. Cleveland State University (1989), the court
rejected the faculty member's claim to de facto tenure
because the institution’s policies clearly indicated that tenure
decisions must be approved by the board of trustees.
Omlor, a faculty member in the business college. was first
hired as a parnt-time instructor in 1969 and appointed to full-
time instructor in 1972. Tenure at the university was gov-
erned by a formal written policy which provided that tenure
would be granted by formal action of the board of trustees.

Since 1972, Omlor received a series of seven full-time
contracts. His contracts stated that the probationary period
should not exceed seven years and that failure to qualify for
tenure by the conclusion of the probationary period disqual-
ificd a faculty member from further employment at the uni-
versity. The first few contracts stated that his tenure status
would be determined by June 1978, but his later contracts
indicated that the decision would be made by January 1978,
He was informed on May 26, 1978, that the next contract
would be terminal. Omlor had been considered for tenure
pursuant to the university's tenure policy. He was recom-
mended for tenure by the department chairperson and the
dean of the business college but rejected by the college's
tenure committee.  The board of trustees voted against
tenure. Omlor claimed that he had attained de facto tenure
based on the series of contracts indicating that a decision
would be made by January 1978 and on the fact that he
worked for three years before he became eligible for tenure
(giving him more than seven vears of service).

The court held that the weight of authority regarding de
facto tenure supported the university's contention that an
untenured faculty member has no entitlement to tenure on a
de facto basis, where the university has a formal tenure sys-
tem providing for the granting of tenure by the board of
trustees.  Although tenure need not always be acquired
through formal procedures, the court stated. it must be
based on the mutually explicit understanding of the prac-
tices and customs of the institution. The three contracts
indicating that the tenure decision would be forthcoming on
or before Jan. 15, 1978, did not change Omlor's tenure rights
under the policy nor did his service prior to his appointment
to full-time status,

Perhaps another court might have held differently in
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Omlor by finding that any faculty member employed beyond
the probationary period is entitled to tenure by default (see
Beckwith vs. Rbode Island School of Design 1979).
Nevertheless, Omlor illustrates the reluctance of the courts to
bind an institution to a tenure appointment where the writ-
ten policies are explicit as to how tenure is acquired.

On the other hand, courts have not always been consis-
tent in their rulings on de facto tenure. In jones us.
University of Central Oklabomea (1993), the court found that
an untenured faculty member may have a legitimate claim to
continued employment despite the existence of a formal
tenure policy. Jones sued the university alleging that his
due process rights were violated when he was denied
tenure. The university argued that he was denied tenure
because he failed to satisfy the formalized 19-step process
used to evaluate tenure applications. Jones argued that the
university's past practices and representations entitled him to
be evaluated under an informal and less strenuous “local
tenure” process. which considers longevity, does not require
a formal application, and “where tenure is awarded as a
matter of course.”

The court held that a legitimate claim of “entitlement to
tenure” in the state is defined solely through the application
of state contract and employment law. If under contract or
employment law faculty members established an implied
right to continued employment through alleged unwritten
“local tenure” procedures. they have a property interest pro-
tected by the due process clause of the 14th Amendment,
cven where there are written procedures governing tenure.
Jones, the court held, was entitled to prove that he had
attained tenure through unwritten “local tenure” procedures,
As the Supreme Court indicated in Perry vs. Sindermann, it
an action by the institution creates the expectation of
employment, the faculty member is entitled to due process
to determine whether he or she has tenure. Jones is an iltus-
tration of what can happen when an institution fails to fol-
low its written policies. Had the university done so, it
would have prevailed.

The Jones ruling is an exception to courts’ genetal refusal
to allow faculty members to prove de facto tenure where the
institutions have a formal tenure policy. Fut as indicated
throughout this report, institutions that do not wish to
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become involved in such lawsuits should develop formal,
clear, explicit, and widely distributed tenure procedures and
follow them.

Liberty interests
Even though Roth and Sindermann indicated that certain
dismissals would implicate liberty interests (that is. when the
faculty member's reputation is threatened, affecting his or
her ability to obtain other positions), the Supreme Court has
made it difficult to establish such an interest in academic-
employment decisions. In Bishop vs. Wood (1976), a police
officer who had been discharged and orally informed of the
reasons in a private meeting sued, claiming a denial of due
process. Regarding liberty interests, the court held that
charges communicated in private to the employee cannot
form the basis for a deprivation of a liberty interest, cven if
the charges are false. This decision is important in the
faculty-employment context, in that decisions, and the rea-
sons for them, rarely are made public.

Peer-review information generally is confidential. but
there are situations in which this kind of information may be
disclosed or made public (at public institutions subject to
“open records™ laws, for example). In these situations, a
faculty member may be able to show that the charges made
against him or her implicated liberty interests. thus requiring
the institution to provide due process rights (an opportunity
to be heard or to challenge witnesses). Charges of dishon-
esty. immorality. or professional incompetence are examples
of “stigmas” preventing the faculty member from obtaining
other employment. Public institutions should be careful
about the reasons they give, to whom they communicate the
reasons. and the evidence on which they rely in reappoint-,
ment, promotion. or tenure decisions. They also should
provide a hearing or some opportunity to be heard on any
atllegations that may damage a faculty member's reputation.

Some courts have refused to hold that the faculty mem-
ber’s liberty interests were implicated in a negative employ-
ment decision when no reasons are given. In Ofson ¢,
Ideaho State University (1994). discussed previously, the facul-
ty member also alleged that he was not granted tenure
because of charges of insubordination. and these charges
implicated his liberty interests, entitling him to a hearing
before he was dismissed. The court held that since no rea-
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sons were given for the decision against him, Olson could
not claim that his liberty interests were violated. This deci-
sion is consistent with Bishop vs. Wood (1976), which held
that charges that are not made public cannot form the basis
for liberty-interests claims.

Although the university prevailed in Olson, it is wise to
provide reasons for the decision. And if the decision is based
upon potentially defamatory charges. the institution would be
in sound legal (and moral) standing if it provides the faculty
member with an opportunity to challenge the decision.
Providing faculty members sith an opportunity to contest the
allegations may not avoid a lawsuit, but courts will look
favorably upon institutions that have fair procedures.

Freedom of Speech and Academic Freedom

Untenured faculty members have limited. if any, due process
rights in job renewals. This does not mean that they have
no other constitutional rights. Faculty members may not be
denied reappointment, promotion, or tenure as o punish-
ment for their exercise of First Amendment rights. And as
we will discuss in Section Four, faculty members at public
institutions also have a constitutional right not to be discrim-
inated against on the basis of race or gender or any other
illegal motive.

First Amendment rights include freedom of speech.
freedom of expression, and freedom of religion. Faculty
members are entitled to academic freedom, which encom-
passes all such freedoms. These freedoms become “consti-
tutional™ at public institutions. The right to speak freely on
any matter goes by the name “academic freedom™ when
exercised in the context of a faculty member's teaching,.
research, or service duties. Academic freedom is not specifi-
cally mentioned in the First Amendment or anywhere else in
the Constitution. The Supreme Court has held, however,
that academic freedom is “a special concern of the First
Amendment” (Reyishian is. Board of Kegents 1967). Faculty
members and institutions have academic freedom rights, and
their rights may contlict on occasion.  Institutions have an
academic freedom right to determine “who shall weach,” and
faculty members have an academic freedom right not to be
punished for what they say or how they express themselves,
There are, of course, limits to these rights, and these limits
are the focus of this section,
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First Amendment rights apply at public institutions,
Many public and private institutions, however, have incorpo-
rated the AAUP's academic freedom principles into their
employment contracts, Faculty members’ academic freedom
rights at private institutions, therefore, may be protected by
contract. There also has been a recent trend toward incor-
porating academic freedom principles in collective-bargain-
ing agreements or other organized labor activity (Olivas
1989). Furthermore, state law also may provide freedom-of-
speech or academic freedom rights to faculty members at
both private and public institutions.

History of legal recognition of academic freedom

The notion of academic freedom can be traced to 19th-
century Germany, where the concepts of lebrfreibeit
(freedom of teaching) and lernfreibeit (freedom of learning)
were practiced. Even though courts rarely overturned
employment decisions, campus conflicts over evolutionary
science and populist economics helped the profession per-
suade governing boards not to punish faculty members for
their research findings and to grant tenure to protect
academic freedom (Metzger 1993h),

As a result of the McCarthy era, the legal basis of
academic freedom was expanded by constitutional law and
contract law (Metzger 1993b), The Supreme Court first
moved toward recognizing academic freedom as a constitu-
tional issue in Meyer vs. Nebraska (1923), when the court
struck down a state taw prohibiting foreign-language instruc-
tion in private schools (Van Alstyne 1993b). The concept of
judicially recognized academic freedom was further devel-
oped in Sweezy vs. New Hampshire (1957). In Sweezy, the
court overturned the contempt conviction of Paul Sweezy,
who refused to disclose what he discussed in a class lecture
and his knowledge of communist-party activity in the state,
Although the court focused on whether Sweezy had been
denied due process. not academic freedom, the majority
opinion noted that teachers and students “must always
renin free to inguire, to study and to evaluate, to gain new
maturity and understanding: otherwise our civilization will
stagnate and die” (p. 250).

Justice Felix Frankfurter, in @ famous concurring opinion,
defended academic freedom. He wrote that *when weighed
against the grave harm resulting from governmentat intru-
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sion into the intellectual life of a university,” the govern-
ment'’s justification that it wented to prevent subversive
activities is inadequate (p. 201). The university, Frankfurter
noted, provided:

that atmospbere which is most conducive to speculation,
experiment and creation. It is an atmospbere in which
there prevail “the four essential freedoms” of a univer-
sity — to determine for itself on academic grounds who
may teach, what may be taught, how it shall be taught,
and who may be admitted to study... (pp. 262-3).

The Supreme Court reinforced academic freedom's protec-
tion by the First Amendment in Keyishian vs. Board of
Regents (1967), when the court struck down New York's
loyalty laws and regulations. Justice William Brennan wrote:

Outr Nation is deeply committed to safegnuarding academic
Sreedom, which is of transcendent value to all of us and
not merely to the teachers concerned. That freedom is
therefore a special concern of the First Amendment. which
does not tolerate laws that cast a pall of orthodoxy over the
classroom (pp. 603).

Although Siwecezy and Keyishiarn both involved individual
faculty members, the language of the court refers to both
individual and institutional academic freedom. Two other
cases specifically give institutions academic freedom rights:
University of California Regents vs. Bakke (1978) and Regents
of the University of Michigan vs. Ewing (1985). In Bakke, the
Supreme Court invalidated particular elements of the univer-
sity’s affirmative-action admissions policy, but Powell wrote
that the university's concern about a diverse student body
involves a First Amendment interest. Institutions, therefore,
may use race as one factor in admissions decisions.  His
defense of educational diversity was an acknowledgment
and defense of the academic freedom of an institution (Poch
1993).

In Fiwing, the Supreme Court upheld the university's
refusal to allow a student to retake atest he had failed and
the subsequent dismissal of the student from a university
program. The court held that when dealing with “academic
decisions, judges should show great respect for professional
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judgment” (p. 225). In these cases, the Supreme Court jus-
tices supported institutional academic freedom and estab-
lished it as a value protected by the First Amendment,

Untenured faculty members and academic freedom
Academic freedom has been the subject of much discussion
and analysis (Poch 1993; Van Alstyne 1993a). It also is one
of the most sacred of the faculty members’ rights.
Contemporary academic freedom issues include: artistic
expression through visual modes such as paintings, draw-
ings, photographs, motion pictures, plays, and sculptures;
political correctness; hate speech; and academic freedom in
church-related colleges and universities (Poch 1993). Higher
education institutions also have asserted an academic
freedom privilege to protect peer-review information from
disclosure. We will treat this matter in greater detail in
Section Six.

Although academic freedom has been discussed as a con-
stitutional right, the legal boundaries of academic freedom
also are shaped by the contract of employment: faculty
members possess whatever academic freedom is guaranteed
under their contracts (Kaplin and Lee 1995). Courts, howev-
er, will uphold academic freedom as a constitutional right
when the government attempts to control the content of the
university or faculty member's speech. Therefore, the facul-
ty member's rights against the institution are defined primari-
ly through contract law. The institution and faculty mem-
ber's rights against the government are defined primarily
through constitutional law. And because taculty members at
public institutions#are state employeces, they, too, have First -
Amendment rights that must be protected by their institu-
tions,

As discussed previously, many institutions incorporate the
1940 Statement of Principles in the faculty contract, and this
statement is consicdered the most important policy statement
on academic freedom. Even if the statement is not explicitly
incorporated into the contract, courts have referred to the
statement as evidence of academic custom and practice.
Institutions should determine whether, or to what extent,
they wish to incorporate the statement into their contracts,
Any intent 10 exclude this document from the contract
should be explicitly and unambiguously indicated.

The 1940 Statement of Principles on Academic Freedom
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and Tenure states that during the probationary period a
teacher should have the same level of academic freedom as
all other faculty members (AAUP 1990). Specifically, the
statement defines academic freedom as the freedom to
research and to publish the results of the rescarch; the
freedom to discuss the faculty member's subject in the class-
room (but controversinl matter should be relevant to the
subject); and the freedom to speak or write freely as a
citizen.

Individual faculty members and institutions have
academic freedom rights, and these rights sometimes may
conflict. Faculty members who ask courts to adjudicate
claims that their institutions have violated their academic
freedom may find that the institutions counter by asserting
that any judicial resolution of these claims amounts to state
intervention in institutional affairs, thereby violating the insti-
tutions’ academic freedom rights (Rabban 1993). Al of
these cases, therefore, illustrate how courts halance these

RN
The 1940
Statement of
Principles on
Academic
Freedom and
Tenure states

conflicting rights. that during the
The results of these cases usually depend on the type of probationary
speech involved. The outcome of a case, for example, may period a
depend on whether the speech is exercised in the classcoom  tegeber should
or in the faculty member's private activities. A faculty mem- bave the same
ber may speak freely about matters of public concern. but level o f
what if the speech negatively affects the legitimate interests .
of the institution? The remainder of this section addresses academic
these issues in greater detail. Jreedom as all
other faculty
Academic freedom in the classroom members.
Institutions have the greatest amount of discretion concern-
ing what occurs in the classroom, course content, and peda-
gogy, and courts are extremely reluctant to get involved in
those matters (Poch 1993). In addition, institutional discre-
tion to make curricular decisions, hire employcees on the
“basis of their philosophical bent,” eliminate or reduce pro-
grams, and elevate classroom performance has been protect-
- ed on the hasis of academic freedom (Metzger 1993b, pp.
7-8).
In Lovelace vs. Southeastern Massachusetts University
(1986), discussed previously, the faculty member alleged
that he was not rehired because he advocated strict
academic standards, and he refused to lower grading stan-
dards in his courses following several requests from admin-
Toenure, Promaotion, and Reappointment H( ol
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istrators that he do so. Although the court assumed that
Lovelace’s refusal 1o lower grading standards was a motivat-
ing factor in the decision not to reappoint him, the court
held that a professor’s grading policy was not unconditional-
ly protected by the Constitution. To hold that it was, the
court indicated, would constrict the university in defining
and performing its educational mission.

Therefore, it appears that institutions have an academic
freedom interest in determining what should be taught, how
it should be taught, and when it should be taught. One
reason for courts’ reluctance to interfere in these matters has
to do with institutions’ right to protect students from certain
types of speech. For example, institutions may protect stu-
dents from profanity and obscenity in the classroom.
Another reason lies with judges’ beliefs that they do not
have the requisite professional expertise to substitute their
judgments for those of administrators, who are professional-
ly trained to make such judgments, and who have been
publicly entrusted with the responsibility of making these
types of decisions.

There are limits to institutions’ ability to punish faculty
members for the content of their speech. Courts will not
uphold negative employment decisions that were motivated
by the faculty member's exercise of First Amendment rights.
Some speech, though arguably offensive. is protected and
cannot be censored easily. In Dube vs. State University of
New York (1990), the court determined that a faculty mem-
ber of African studies raised legitimate concerns when he
claimed he was deniced promotion and tenure for teaching a
course in which he claimed that Nazism. Apartheid, and
Zionism were three forms of racism. The court determined
that his beliefs were protected by the First Amendment, and
a jury should decide whether his dismissal was based on the
exercise of protected rights.

As illustrated in Dube, some speech. though offensive,
may be protected by the First Amendment.  Institutions may
not punish a faculty member for exercising proiected
speech, even if the speech is racist, disruptive. or otherwise
viotates institutional values. In Levin os. Harleston (1991),
for example. a tenured professor in the philosophy depart-
ment at City College publicly stated that African-Americans
were less intelligent than whites and that African-Americans
could only succeed when academic standards were lowered.
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As a result of his controversial words, angry students dis-
rupted his classes, but the administration did not take action
against the disrupting students. After setting up a committee
to determine whether Levin's speech went beyond academic
freedom and became “conduct unbecoming a faculty mem-
ber,” the administration decided to allow students who felt
uncomfortable in Levin's course to switch to a parallel sec-
tion. Between one-third and one-half of the students who
normally would have registered for Levin's course opted for
the parallel section durirg the next few semesters. Levin
sued City College and its officials because he believed this
move (the parallel section) singled him out on ideological,
not pedagogical, grounds in violation of his civil rights and
the First and 14th amendments.

The federal district court held that City College officials
had sought to punish Levin for his speech. The court pro-
hibited the college from taking any disciplinary action
against Levin or maintaining the parallel section. The court
also ordered the administration to take reasonable steps to
prevent the disruption of his classes. A federal appeals
court affirmed the lower court’s decision on all matters
except that the college had to take reasonable steps to pre-
vent the disruption of Levin's classes (Levin vs. Harleston
1992).

In addition to a faculty member's beliefs, a professor’s
evaluation of students’ work also may be protected by the
First Amendment. In Parate vs. Isibor (1989). for example.
the appeals court reversed a lower court’s dismissal of a
faculty member’s claim that his First Amendment rights were
violated. Parate, an untenured associate professor in the
civil enginecering department at Tennessee State University,
established a numerical grading scale for a course he taught.
Two students complained to Parate about their final grade,
and Parate agreed to change one student’s grade but not the
other’s.

The dean of the School of Engineering and Technology
instructed Parate to change his grading scale so both stu-
dents would receive a higher grade. Parate initially refused.,
but after constant pressure from the dean and department
head he finally agreed. For the next couple of years, the
dean and department head challenged Parate’s grading in
other courses, criticized his teaching methods, gave him
unfavorable performance evaluations, refused to reimburse
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him for authorized travel expenses, and impeded his
research efforts. In March 1985, Parate was informed by the
president that his contract would not be renewed for a
fourth year. Parate attempted reconciliation with the dean.
who informed him that his contract would be renewed but
“you must obey and never disobey your dean” (p. 825).

In September 1985, a few students challenged the grades
they received in Parate’s classes, disrupted his classes, and
threatened to complain to the dean. A couple of days later,
the dean and department head appeared in Parate’s class
unannounced, disrupted his class, and berated him in front
of his students. At one point, they ordered him to “stop the
roll” and complete a problem on the blackboard without
addressing the students. The dean later relieved Parate of
his teaching duties. Parate sued, alleging, among other
issues, violations of his academic freedom under the First
Amendment.

Although the court emphasized the importance of judicial
deference in academic matters, it held that the assignment of
a letter grade could be considered a communicative act enti-
tled to constitutional protection, and an institution that
forces a faculty member to change a previously assigned
grade may violate the First Amendment. The court indicated
that administrators had the option of changing such a grade
through administrative channels. The behavior of the
administrators in this case also may have influenced the
court’s decision.

Faculty members also have the right to engage in political
activities, ana iey must prove that a negative reappoint-
ment, promotion, or tenure decision was motivated by the
faculty member's speech. In Cooper s, Ross (1979), an
untenured assistant professor of history at the University of
Arkansas was informed that he would not be reappointed
after he became a member of the Communist Party and after
he informed his classes that he aught from a Marxist point
of view. Although the university provided other reasons for
the nonreappointment, the court believed that the decision
was substantially motivated by the fact that the faculty mem-
ber was a Communist, and this type of association was pro-
tected by the First Amendment. The university failed to
show that the decision would have been the same irrespee-
tive of Cooper’s exercise of his constitutional rights.

Q
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Academic freedom in institutional or public affairs
When the faculty member’s speech relutes to public or insti-
tutional matters or concerns, courts have been less willing to
defer to the institution’s judgment. The Supreme Court in
Pickering vs. Board of Education (1968) held that teachers
have a First Amendment right to comment on matters of
public concern, and the public institution must preve that it
has compelling interest in prohibiting such speech. The
court held that public-school teachers have a First
Amendment right to speak out on matters of public interest
in connection with the operations of the public schools in
which they work. and only a legitimate state interest would
justify any prohibition of the teacher's speech.

Metzger argued that Pickering was both a victory for
academic freedom and a loss (1993b). On one hand,
Pickering held that faculty members’ constitutional rights
must be protected. On the other hand, it also required that
faculty members prove that their speech is a matter of public
concern, and institutions would prevail if they are able o
show that the faculty members’ words impaired legitimate
interests such as the harmonious work relationships neces-

‘sary to promote their educational missions, or they are dis-

ruptive (p. 7).

The issue for many courts, therefore, is whether the facul-
ty member's speech or expression relates to a public matter,
and speech classified as “public concern” is strongly protect-
ed. Certain racist speech may not be regarded as a matter of
legitimate public concern. For example, in Omlor ¢s.
Cleveland State Uniiversity (1989), discussed previously, the
faculty member allegedly made a remark that a certain per-
son was “good guy, for a Jew. 1 like about 40 percent of the
Jewish people 1 meet.” The court held that Omlor could not
claim these remarks were constitutionally protected because
the words were not “a matter of legitimate public concern,”
and even if the president considered his remark in his deci-
sion not to recommend tenure, the decision was proper.,

The faculty member's political activities are a legitimate
matter of public concern and may not be used to deny reap-
pointment, promotion, or tenure. In Goss vs. San Jacinlo
Junior College (1979, a faculty member claimed her contract
was not renewed because of her political and union activi-
tics, which were protected by the First Amendment. The
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college claimed that Goss was not rehired because of declin-
ing enrollments and poor work. The court held that there
was ample evidence that Goss had not been rehired because
of her political and union activities. Institutions that prove
evidence that the decision was made on legitimate academic
grounds (such as inadequate scholarship or poor teaching),
however, likely will prevail in these types of cases,

As Goss illustrated, courts are suspicious of institutional
actions that appear to coincide with the faculty member's
exercise of protected speech. In Roos vs. Smith (1993), an
untenured faculty member of education at Jackson State
University sued after not being reappointed for what she
claimed was a violation of her First Amendment rights.

Roos alleged that her contract was not renewed after she
testified on behalf of another white faculty member in a Title
VI race discrimination suit against the university (see
Section Four). She testified at that lawsuit, in essence, that
whites were unwelcome at Jackson State University. She
received notice of nonrenewal less than a month later.

The court held that as an untenured faculty member Roos
had no entitlement to continued employment at the universi-
ty, and so her contract need not have heen renewed for any
reason or no reason at all unless the reason for that action
infringed upon her constitutionally protected rights. Her
testimony in the discrimination case was protected by the
First Amendment. Although the university claimed that to
receive accreditation of one of the school of education’s
doctoral programs it needed to release Roos and hire a pro-
fessor with appropriate qualifications. the court determined
that the university's reasons were a pretext for illegally
infringing upon her First Amendment rights.

Faculty members at public institutions have a First
Amendment right to express themselves on matters of public
concern. Institutions, however. may restrict speech that
interferes with its educational objectives. This appears sim-
ples in reality. balancing the right to speak on matters of
public concern with the institutions™ right to conduct their
missions is difficult. Furthermore, a recent Supreme Court
case implicd that in disciplining faculty members for activi-
tics that are alleged to implicate First Amendment interests,
institutions may have to conduct reasonable investigations,
and faculty members may not be disciplined until the institu-
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tions have substantiated the allegations (see Waters ¢,
Churchill 1994).

Academic freedom in private life

Faculty members enjoy the most protection in maters relat-
ing to their private lives. Courts are reluctant to uphold
institutional restriction of faculty members' speech in matters
involving their private lives. Faculty members do not lose
their rights as private citizens simply because they work in
public institutions. They may comment on public issucs,
associate with whom they please, or otherwise express
themselves as private citizens. Courts have held for faculty
members who chose not to abide by an institution’s groom-
ing regulations (see Hander vs. San _Jacinto Junior College
1975); faculty members who held outside jobs (see Trister
os. University of Mississippi 1969); and faculty members who
spoke on controversial matters (see Jeffries os. Harleston
1993*; Levin vs. Harleston 1991).

This right. however, is not absolute. The 19:40 Statement
of Principles. for example. requires that faculty members
should “at all times be accurate, should exercise appropriate
restraint, should show respect for the opinions of others.
and should make every effort to indicate that [he or shel is
not an institutional [spokesperson]” (AAUP 1990). Insti-
tutions, therefore, may be able to frame a legal argument
that would allow them to restrict the private activities of
faculty members if they prove that these activities interfere
with the faculty members™ weaching or other legitinune insti-
tutional interests (Kaplin and Lee 1999).

Eastern State University Scenario

Your claim to tenure is based upon statements made in the
fuculty handbook, which is part of your contract. Es-
sentially, the handbook indicates that after six years a faculy
member either has tenure or is to be dismissed. The univer-

*The Jeftries case Tus been tong and controversial. When the Gy College
of New York removed Professor Jetfnies from - depatmental chanmanship
for his controversial speech, the counts added in his favor Later, the
supreme Court vaetted the lower counts rulings and sent the Gase back to
he reconsidered. The appeals court Liter held that the mstitetion did not
violate the professor's First Amendment sighits hecnise it waas motinated
a reasonable prediction of the professor s disruption of the msttution s
OpeRItions.
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sity also incorporated into its contracts the 1940 Statement of
Principles, which states that any full-time faculty member
has tenure after seven years (see Section Two).

You have been employed full time for seven years.
Courts, however, are extremely reluctant to determine that
faculty members have tenure when there are explicit poli-
cies governing how tenure is acquired. The handbook
states that tenure is not automatic and that the board of
trustees must confer tenure. It is unlikely that you will pre-
vail in this matter because the board has not approved
tenure.  Furthermore, your constitutional claims to due
process will not be vindicated if a court determines that you
do not have tenure or at least a “legitimate claim to contin-
ued employment.” But even if a court believed your claims
are valid, the Constitution entitles you to due process. not
continuovs employment. Eastern State University need only
provide you with certain procedural rights, including a right
to an impartial hearing. which many institutions provide as
matter of course.

Your claims that the negative decision was motivated by
your criticisms of the university may be valid if you have
some evidence that this, in fact, is true. Was the decision to
deny you tenure made soon after your criticisms? Is there
other evidence that the institution was motivated by these
criticisms? If so, your First Amendment rights are at stake
because institutions may not punish faculty members for
speaking on matters of public concern, and your specch
would certainly qualify as one of “public concern.™ Also,
the university has contracted with vou to provide you
academic freedom rights (the 1940 Statement of Principles).
Therefore. your public criticisms about institutional matters
not only are protected by the First Amendment but also by
your contract. The institution, however, still may be able o
prove that its decision was not motivated by your speech
but instead was based upon legitimate academic grounds
(inadequate teaching and research, for example). Butif you
prove some evidence that Eastern State University's reasons
for denying you tenure were a pretext. then you have a
vithid claim.

Summary
The Constitution protects the property interests of faculty
members in public institutions. Property interests may not

08

e 54

PAFulToxt Provided by ERIC



be infringed on before institutions provide faculty members
with due process, including adequate notice and a hearing.
Untenured faculty members, however, do not have the right
to due process after their contracts have expired unless the
contract of employment or state law provides them with a
legitimate expectation of continued employment. Courts
usually are unwilling to find that faculty members have
acquired tenure through informal means, especially if there
are written and explicit policies governing how tenure is
acquired.

All faculty members in public instituticas are entitled to
duce process if their liberty interests are compromised.
Liberty interests arise when institutions make charges or
allegations against faculty members that may damage their
reputations or imposc a “stigma or other disability™ prevent-
ing them from obtaining other employment.  In negative
reappointment, promotion. or tenure decisions, liberty inter-
ests are difficult to prove because the reasons for the denial
are rarely made public — a required condition for prevailing
in such a lawsuit,

Faculty members™ academic freedom also is protected.

But courts are reluctant to become involved in strict
academic matters, such as pedagogy, grading. and course
offerings, unless the institutions™ decisions are intended to
punish faculty members for their speech. Courts will
become involved in negative emplovment decisions that are
motiviated by the faculty members’ exercise of their First
Amendment rights. These rights include the freedom to
comment on matters of public or institutional concern. the
freedom to speak and express oneself — even if such
specch is considered offensive — and the freedom to
engage in certain activities such as testitying in court cases
or engaging in political or union activities.

While these First Amendment cases involve public institu-
tions, and constitutional rights do not apply at private col-
leges and universities, all administrators should provide
these rights because they ensure faimess and support
academic values. academic freedony rights, especially, pri-
murily are defined by the contract of employment. Gourts
reviewing such contract claims against private institutions
may well base their decisions on reasoning established in
constitutional cascs.
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EMPLOYMENT DISCRIMINATION

Consider these scenarios:

Professor Y, an African-American, male faculty member

in the social science department of Private University,
- has been denied tenure. The university makes the
following claims: Professor Y's scholarship is weak
(he has very few publications); his research interests
are inconsistent with the goal of the department; and
colleagues and students have claimed that he is “hard
to get along with.” Professor Y makes the following
claims: He has sufficient publications; he has heard
some of his colleagues make “racist” remarks against
him; he is the only African-American in his department
and no African-American has ever been tenured in his
department; and white professors have been tenured
with fewer publications. The department and universi-
ty tenure commiittees voted in his favor by a slight
miargin, but the dean and the academic vice president
recommended against tenure.

Professor X. a white. female faculty member in the
School of Education at Public University, has been
denied promotion to full professor. Professor X has
published numerous articles and one book based on
her dissertation. The university claimed she was
denied promotion because she had not published a
second hook.  All full professors had published at least
two books (although some do not have as many arti-
cles as Professor X). Professor X makes the following
claims: She was informed by her department chair that
she need not publish a second book; she was
informed by her chair and several colleagues that her
numerous articles counted for “at least two books,”
since it may be more ditficult for women to develop
the informal networks and professional and personal
relationships cruciat for the publication of any book.
the two-book requirement “in effect bars the vast
majority of women from full professorships.” While
more than half of the School of Education is composed
of women faculty members, there are no femate full
professors.

What legal bases do Professors Y and X have for
their claims of discrimination? What would a court

Tenure, Promotion, and Reappointment 71

Aruitoxt provided by Eic:




decide? Assuming that the professors initiate litigation
and win, what should be the remedy?

The reappointment, promotion, and tenure process can
be conducive to illegal discrimination. The criteria used
often are vaguely defined and subjectively applied, and fac-
ulty members subjected to negative employment decisions
usually are given very few reasons, exeept perhaps that their
teaching, scholarship, or service was generally inadequate.
Furthermore, these decisions often are made in closed meet-
ings, and evaluators both inside and outside the institution
are expected to keep their decisions confidential to encour-
age candor (LaNoue and Lee 1987; Leap 1993).

The primary difficulty in discrimination cases for faculty
membuers is that reappointment, promotion, and tenure deci-
sions almost always depend upon subjective attributes: cre-
ativity, rapport with colleagues and students, teaching ability,
and many other intangible qualities that are difficult to mea-
sure (Leap 1993). Courts often have had ditficulty determin-
ing whether inadequate performance or illegal discrimination
caused the negative decision (LaNoue and Lee 1987), and
they usually are unwilling to second-guess the appropriate-
ness of the decision. In the majority of cases. courts will
review the promotion and tenure procedures but not the
substance of decisions, finding the latter within the discretion
of the academic professionals (Hendrickson and Lee 1983).

Given its potential, there actually are very few reported
cases of flagrant incidents of gender or ruce discrimination.
There is, however, evidence of an antiminority and
antiwoman sentiment m academia (Leap 1993). Women and
faculty of color are seriously underrepresented among the
tenured faculty ranks, In 1992, for example, only 61
African-American professors held endowed chairs in colleges
and universities, and one-fifth of these professorships were
aeated at the University of North Carolina at Chapel Hill
(Leap 1993). Furthermore, women and faculty of color often
have felt that they were never completely aceepted in acade-
mi: They often were not sought for colluboration on
rescarch projects or curricular matters; they often wete
excluded from informal departiment communications and
professional networking: and their rescarch, unigue teaching
methods, and service to the community were not alwa:s
rewarded (Leap 1993):
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An increasing number of studies and literature reviews
have indicated that women and faculty of color experience
many challenges in academin. These works have empha-
sized the barriers to access and advancement (Johnsrud and _
Des Jarlais 1994; Menges and Exum 1983: Moody 1988:
Reyes and Halcon 1991); strategies for recruitment and Faculty
retention (Blackwell 1988; Mickelson and Oliver 1991): job members in
satisfuction (Aguirre, Hernandez, and Martinez 1993); social-  employmeiit-
ization (Pollard 1990; Tierney and Rhoads 1993): institutional  discrimination
racism (Anderson 1988: Reyes and Halcon 1988); the char-  ~gces are more
acter and structure of the academic profession as hindering likely to prevail
their success (Faum et al, 1984): and the differences in the
experiences of faculty of color and white faculty Johnsrud onp rocedural
1993). The general theme in these studies is that women or
and faculty of color fuce many challenges, and to be pro- jurisdictional
moted and tenured they need more professional and per- issues than on
sonal support than they are receiving. the merits.
Because of serious underrepresentation; the barriers
faced: and the nature of the reappoiniment, promotion, and
tenure process, women and faculty of color increusingly are
alleging illegal discrimination as the basis for negative
employment decisions. Most facuity members alleging dis-
crimination have lost their cases because judges generally
have been unwilling to overturn the decisions made. But
recent amendments to Fitle VI of the Civil Rights Act of
1964, which prohibits race and gender discrimination. may
result in more victories for faculty members victimized by
discrimination.  Titie VII now allows juries (as well as
judges) to determine whether discrimination has occurred.
Lee pointed out that this change may have led to a number
of recent victories in discrimination cases probably because
juries are less likely than judges to defer to academic exper-
tise (199%), Understanding the issues involved in these cas-
es is important hecause of the increase in this kind of
litigation, the recent changes to Title VI and the enormous
impact of these cases on everyone involved.

The Nature of Employment-Discrimination Litigation
Faculty members in employment-cliscrimination cases are
morce likely to prevail on procedural or jurisdictional issues
than on the merits (LaNoue and Lee 1987). The most com-
mon case involves single. white females suing predominant-
ly white institutions, but very few of these women have
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prevailed. Class-action suits brought by women have been
more successful as are lawsuits by white faculty members
against historically black institutions. African-Americans and
other faculty of color almost always have lost thei- cases
(LaNoue and Lee 1987)*.

Courts must necessarily examine the criteria actually used
to determine whether illegal discrimination has occurred.
and 5o they are less likely to automatically defer to academic
expertise than in other cases (Lee 1985). Despite this, courts
are reluctant to interfere in the internal affairs of colleges
and universities?, Many courts have held that if the profes-
sional decision has an “adequate” factual basis for the con-
clusions reached. they will not substitute their judgments for
the views of the relevant professionals (Rabban 1993).
Courts have even upheld denials of reappointment, promo-
tion, or tenure to those individuals whose research interests
or temperaments do not fit in with other faculty members
(Hendrickson and Lee 1983).

Courts generally have upheld academic decisions in
which the process has been lengthy or has more than one
level of review, even if institutions have failed to follow their
own procedures (Lee 1985). They will rarely inquire into
the accuricy or appropriateness of the criteria used to evalu-
ate faculty members (LaNoue and Lee 1987). Where courts
have evaluated the substance of decisions to determine
whether discrimination has occurred they have focused on
factors that are not unique to academia, such as the timing
of the decision and quantitative or comparative data
(Rabban 1993).

When looking into the substance of a decision, courts
become suspicious of obviously weak, implausible, ambigu-
ous, and poorly substantiated reasons. Courts also may
become suspicious when a negative decision occurs despite
the unanimous recommendation of facully committees
(Rabban 1993). In the few cases in which faculty members

*Ihe study conducted by LaNoue and Lee (1987) involved cases that were
resolved on cithier procedural or substantive issuces. This information doces
not melude cases that were settled out of count nor does it include those
Gases that were resobved within the institution.

Fut recent legistation penitiing enmployment discrimimation cises 1o juries
ity resudt in more decisions on the merits. Judges are reluctant o interfere
in these decisions, but juries are not as likely to defer to academic expertise
in these matters.
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have prevailed, the peer-review decision usually was posi-
tive but was overturned at higher administrative levels
(Hendrickson and Lee 1983).

Consequences of Employment-Discrimination Litigation
Employment-discrimination cases are extremely complex
and require a great amount of resources. The trials tend to
be lengthy, sometimes covering weeks and producing thou-
sands of pages of transcripts (Lee 1985). The evidence pre-
sented in these cases has included the deliberations of
promotion and tenure committees and testimony from
administrators (chairpersons, deans, vice presidents, and
presidents), trustees, and outside cevaluators. Faculty mem-
bers who have been tenured or promoted may have their
qualifications and abilities scrutinized publicly, as suing fac-
ulty members may need to prove that they were as able as
those who did attain tenure (see Chronicle of Higher
Education, Feb, 3, 1999). Institutions often have been
required to present exhaustive evidence to establish that the
decision and procedures were fair. Even if the institution
prevails in the litigation, as often has been thie case, the
time, money, and good will lost in the process takes its toll
on everyone (Lee 1983). The resources expended in pre-
venting lawsuits also is great; continuously adding procedur-
al or documentary requirements for decision-making can be
costly (LaNoue and Lee 1987).

These cases also may have political and emotional conse-
quences as vell. For colleges and universities, these Liw-
suits provide a precedent (and perhaps incentive) for other
faculty members. Furthermore, the institutions also may
have to deal with negative media exposure, student protests
(if the teacher is populan), charges of bias, and faculty fac-
tions (Leap 1993)

. For administrators, there can be personal consequences.,
They face the possibility of being named codetendants in
employment-discrimination cases. The department chair is
particularly vulnerable as he or she may become the primary
defendant if the decision at the department level is negative
(LaNoue and Lee 1987). Chairs and other administrators
also may have difficulty in getting their institutions to assist
them financially in defending the fawsuit, and some adminis-
trators receive little moral support (LaNoue and Lee 1987),

The faculty member also suffers consequences. In adedi-
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tion to feeling hurt, a negative tenure decision may result in
job loss. Since a negative decision typically is viewed by the
academic community as a reflection of the individual’s com-
petence. the faculty member often has difficulty obtaining
employment elsewhere®. Also, the faculty member may
have his or her performance publicly exposed to criticism
during the litigation. Since no one is perfect in all three
categories—teaching, service, and scholarship—the faculty
member may doubt his or her own abilities and the reasons
for filing the lawsuit. Furthermore. the financial and politi-
cal resources needed for these lengthy litigations also impos-
es a heavy burden on the faculty member (LaNoue and Lee
1987).

In their discussion of Lieberman vs. Gant (1979). Scoit vs.
University of Delaware (1978). and other cases, LaNoue and
Lee excellently illustrated the impact of employment-discrim-
ination litigation on everyone involved.  Lieberman. a gen-
der-diserimination case against the University of Connecticut,
was long and complex. producing a transcript of nearly
10,000 pages and almost 400 exhibits and consuming 52
days of court time (the trial lasted more than two years).
The 18 defendants, numerous legal claims. Lirge number of
witnesses. and the protracted illness of Licherman's attorney
produced an extremely lengthy litigation that required sub-
stantial human and financial resources from Licberman and
the University of Connecticut. Licherman’s personal conse-
quences were severe. She not only lost the case but was
financially ruined, forced to file bankruptey to avoid legal-
fee claims, lost her health and profession. and could have
lost her marriage.

The impact on the faculty member in Scott, a race-dis-
crimination case, also was great. This case challenged the
Ph.D. requirement and the decentralized decision-making
process as having a discriminatory impact upon African-
American faculty members. The personal toll on Scott was
extremely severe. Not only did he lose his case against the
University of Delaware. but he dicd of a heart attack two
davs hefore his attorney argued his appeal. LaNoue and Lee

“This could huve been one of the redsons for the Supreme Court decision in
Bodrd of Regents vs Roth €197 2). Roth, or more aceurately his attorney,
faled to show the likely effect of i negative employment decision on his
professional reputation Had this heen proved. Roth would have implicated
2 liberty interest.” which entitled hing o due process prowection.
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indicated that Scott's loss at the trial level. the necessity of
leaving the university, his difficulty in obtaining employment
in a related field, and the loss of his second position after
one vear because of layofts probably combined to produce
his fatal heart attack, especially since he had a history of
heart disease.

The Legal Basis for Employment-Discrimination Lawsuits
Faculty members are protected from illegal discrimination by
a number of state and federal laws. Federal law has
assumed the greatest importance in discrimination cases
(Kaplin and Lee 1993). There are nine major federal
employment-discrimination laws and one major executive
order, applicable to colleges and universities, each with its
own comprehensive set of regulations and guidelines and
which provide more protection than the Constitution and
many state laws (Kaplin and Lee 1995).

Race discrimination in promotion, tenure, and reappoint-
ment is covered by Title VIT of the Civil Rights Act of 1964
and Section 1981 of the Civil Rights Act of 1866. Gender
discrimination is covered by Title VII and Title X of the
Education Amendments of 1972, Age discrimination is cov-
ered. in part, by the Age Discrimination in Employment Act
of 1967. Discrimination against people with disabilities is
covered by the Americans with Disabilities Act of 1990 and
the Rehabilitation Act of 1973, Discrimination on the basis
of religion is covered by Title VII. Discrimination on the
hasis of national origin is covered by Titde VII Dis-
crimination based upon national origin is covered by Title
VII (Kaplin and Lee 1995; LaNoue and Lee 1987).

Constitutional considerations

Faculty members at public institutions may be protected
from employment discrimination by the due process and
equal-protection clauses of the L4th Amendment. These
lawsuits, however, rarely are suceessful since the Supreme
Court ruled in Washington vs. Daris (1976) that employcees
must prove intentional discrimination to prevail on constitu-
tional grounds. Proving intentional discrimination is
extremely difficult given the confidential nawre of the pro-
motion and tenure process. Under federal civil-rights Liws,
emplovees may prove discrimination by showing that insti-
tutional policies have a negative and “disproportionate
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impact” on their particular class of employees (African-
Americans or women, for example). Disproportionate
impact is not a sufficient ground for proving discrimination
under the Constitution.

The Constitution plays a small role in employment-dis-
crimination cases. This is partly the result of a strict stan-
dard of proof. But the federal statutes have extended
constitutional protection against employment discrimination.
Furthermore, the 14th Amendment case does not give insti-
tutions the kind of guidance provided by detailed rules and
regulations of federal law, and faculty members do not have
the broad range of remedies (Kaplin 1985). Furthermore,
constitutional protection only applies to faculty members at
public institutions; faculty members at private colleges and
universities have no recourse under the Constitution even if
they are able to prove intentional discrimination.

The Constitution, however, assumes more importance in
areas not covered by the federal civil-rights faws (Kaplin and
Lee 1993). For example, discrimination against people
younger than 40 years, or homosexuals, is not covered by
the ftederal civil-rights laws (Kaplin and Lee 1995). If there
are no local or state laws prohibiting these types of discrimi-
nation, the Constitution may be the only recourse for indi-
viduals so victimized by public ‘nstitutions. In these
situations, however, the alleged victims of discrimination will
have to prove that the discrimination was inten‘ional.

Title VII of the Civil Rights Act of 1964

Tite VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000¢) is
the most important legislation in employment discrimination
and warrants the most extensive discussion in this report,
Title V1T is the most frequently used legislation in employ-
ment-discrimination cases (Hendrickson and Lee 1983;
Kaplin and Lee 1995; Lee 1993). Congress was concened
with discrimination in higher education (especially that of
women) when it amended Title V1L to include private and
public institutions (LaNoue and Lee 1987). Title VI con-
cepts also parallel those under other federal civil-rights laws
(Kaplin 1985),

Title VIT makes it illegal for an institution to discriminate
against faculty members on the busis of their race, gender,
national origin. or religion, unless it is a necessary and
“hona fide occupational quat fication™ (Kaplin and Lee 1995,

RIC

78

I




p. 199). This exception forms the legal basis for the practice
of religious institutions of hiring fuculty members of particu-
lar religious denominations.

To bring an action (sue) under Tite VIL faculty members
must establish a prima facie, or “on its face.” claim: this
means there is enough evidence to convinee a court that
discrimination may have occurred. A prima facie showing
involves four steps. First. the faculty .a.ember must show
that he or she was a membér of the protected class Title VI
covers. This is not difficult since anyone can be the victim
of race. gender, religious, or national-origin discrimination.
Second, the faculty member must show that he or she
sought, and had the appropriate qualifications for,
reappoiniment, promotion, and tenure — that he or she had
the sume qualifications as other successful candidates. Since
these decisions are based on vague and subjective criteria,
faculty members can show discrimination by proving that
their qualifications compared favorubly with other successtul
candidates in the department or that they received a favor-
able recommendation by the peer-review commitiees or
external evaluators (Leap 1993). Third. the taculty member
must show that he or she wus not reappointed. promoted.
or tenured. Finally, the faculty member must prove that the
institution reappointed. promoted. or tenured. around the
same time., other faculty members possessing similar qualifi-
cations.

In establishing a prima facie cluim. faculty members will
use evidence indicating that they compared favorably with
others who were reappointed, promotion. or tenured. The
criteria used in such comparisons include similarities in
quintity and quality of publications: teaching abilities: and
administrative responsibilitics and committee work. The
comparative data, however, must be so compelling as to
fead a court to believe that discrimination has occurred
rather than an honest difference of opinion among profes-
sionals gualificd to make such judgments (Leap 1993).

Once the faculty member has established a prima Facie
claim, the institution must articuliate some ~legitimate busi-
ness reason” for denyving reappomtinent, promotion, or
tenure. Usually, the institution attempts to show institutional
financial problems. the elimination or scaling down of an
academic program. tenure density, that the faculty member
did not meet the appropriate criteria (teaching, service, or
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scholarship), or that the faculty member was incompatible
with the department personally (he or she does not work
well with others) or in terms of his or her research or teach-
ing specialty (Hendrickson and Lee 1983; LaNoue and Lee
1987; Leap 1993).

The faculty member then has the burden of proving that
the “legitimate business reason™ articulated by the college
was actually a pretext and that the actual motivation for the
decision was discriminatory.  Faculty members can show
pretext by attacking the institution's motive and substantiat-
ing others or by showing statistical or comparative evidence
that indicates that discrimination was the motivating factor in
the decision (Hendrickson 1991). 1f the faculty member can
demonstrate to a court that the stated reasons for the nega-
tive decision were not the actual reasons, then the coun
may infer that the institution illegally discriminated against
the faculty member (Leap 1993).

On the other hand, if the institution can show that its
faculty and administrators have used the stated criteria, fol-
lowed their procedures, documented their reasons, and
treated similar faculty members in the same way that the
suing faculty member was treated. then it generally prevails
in Title VII cases (LaNoue and Lee 1987). In Bina es.
Providence College (1994), a professor of lranian descent
sued the college alleging that the college was motivated by
cthnic discrimination when it denied him a tenured teaching
position. The court was persuaded that Bina was not dis-
criminated against because the committee minutes clearly
reflected objective appraisals of his qualifications,

Title VIT claims first must be filed by the faculty member
with the Equal Employment Opportunity Commission, or
EEOC, within 180 days after the alleged diserimination has
occurred. In states that have an approved civil-nghts
agency. the faculty members may have up to 300 davs to file
a Title V1T complaint (Leap 1993). For reapoointment, pro-
motion, and tenure decisions, this means that the claims
must be filed very shorntly after the faculty member is noti-
ficd of the negative decision, even if the institution provides
him or her with aterminal year and an internad grievance
proceeding (Kaplin 1983). These time limitations apply to
cach act of alfeged discriminution,

The continuing violation doctrine, however, allows the
faculty member to have an entire pattern of discrimination
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heard, even when the time limit for certain acts has expired.
For example, in Sunsbine vs. Long Island University (1994). a
court held that a faculty member's pre-1992 claims were
evidence of a continuing practice of discrimination against
female faculty members. For six years Sunshine had been
denied tenure by the academic vice president despite being
recommended for tenure by the department, the dean. and
the tenure committees.

Faculty members also must exhaust their administrative
remedies, including filing a claim with the EEOC, before
initiating a Title VI action in court. In Moche ts. City
University of New York (1992), the court dismissed a gender-
discrimination case because Moche had not filed a
complaint with the EEOC or a qualified state ageney nor did
she obtain a “right to sue” letter from the EEOC. The EEOC
issues “right to suc” letters allowing complainants to seck
immediate legal recourse in court rather than waiting for the
EEOC to complete its investigation.

Title VII also requires that the faculty members mitigate
their damages. Faculty members may be required to seck
and obtain other comparable employment to recover mone-
tary damages. In Ford s, Nicks (1989), for example, the
court determined that Middle Tennessee State University
discriminated against Ford, a female faculty member in its
education and library science department. on the basis of
gender, Ford was offered a position at a technical college
70 miles away, which she wirned down because the com-
mute was too far, and she did not actively seek an academic
position after that. The court held that Title VI required
that the fuculty member look for and accept employment
substantially equivalent to the job she tost. The court held
that since she and her hushband had looked nationally for
positions and the technical college was close enough for the
couple to have moved halfway between two cities to accoms-
modate cach other's work, monetary damages under Title |
VI stopped aceruing as of the date on which she would
have begun work at the technical college.

Categories of Title VII claims

Titde VIT claims fall into two major categories: disparate treat-
ment and disparate impact. Faculty members allege dis-
parate treatment when race, gender, or some other itlegal
motive affected the negative decision: disparate impact cases
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usually allege that reappointment. promotion. and tenure
policies. practices. or ¢riteria have an unfair, discriminatory
impact on a certain Class of people (Leap 1993 Kaplin
1985).

Disparate treatment. The clements of a disparne-treatment
claim were outlined by the Supreme Court in McDonnel!
Douglas Corp. rs. Green (1973) Disparate-treatment cases
require proof that the discrimination was intentional.
Because intentional discrimination is difficult to prove, mest
faculty members who fiie such lawsuits rarely succeed A
court will not necessarily find that diserimination has
occurred simply because a college or university fuiled o
make “careful, well-reasoned personnel decisions or fatled
to follow prescribed procedures™ (Leap 1993, p. THD.
Women and faculty of color nevertheless have prevailed in
these cases when they have been able to prove that they
were held to higher standards of performance than white
mles or that they did not receive appropriate career coun-
seling and timely evaluation appraisals. while others did - In
some rare cases faculiy members are able to prove directly
that they were denied reappointment, promotion, and
tenure because of collegial or administrator gender or racial
discrimination

The difficulty in Title VI cases is not in establishing
prima facie claim but in proving that the institution’s stated
reasons were a pretext for discrimination. I Jocbson is
Hearvard University (19900, a female faculty: member at
Harvard University's Graduate school of Business
Administration twice was rejected tor tenure, Durmg the
initial proceedings. lackson requested that an individual on
her subcommitiee be removed for having a bias aganst
women.  Her request was denied, but the subcomnutiee
voted in her favor, with the individual she claimed was
biased voting tfor her but expressing reservations about bet
work, Since the vote st the faculty meeting was sphit. het
appointment was extended for three vears. Dunng the sec
ondd procecdings, a slim majority of the facultv voted i her
Fvor, but the dean dented her enure Jackson alleged thae
the dean tin referring to affinmative action) told Lier that o
the government or the public wanted women Liculin at the
business school, they would hase 1o mpose quotas because
Harvard would not actually promote women. The court
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held that although Jackson made a prima facie claim of dis-
crimination, Harvard articulated a nondiscriminatory reason
(deficient scholarship), and Jackson did not prove that the
rep~on was pretextual. The conrt was persuaded that the
dec  n fact supported affirmative action and that the
allegedly biased person actually voted in her favor.

A court reached a different conclusion in Korbin s,
University of Minnesota (1994). An appeals court found that
the institution’s stated reasons for not reappointing o fematle
faculty member in the comparative literature department
were a pretext for discrimination. In 1988 the department
hired Korhin as a lecturer after her position at another pro-
gram was climinated. Shortly after. the department
approved two new positions, a senior and a junior position.
Korbin applied for the junior position and was one of the 15
finalists. but the committee chose another candidate. When
the senior position could not be filled. the department
received permission to hire another junior faculty member,
The department chose a male candidate to fill the position.
and Korbin then initiated a gender-discrimination suit.

The district court'held in favor of the university. The
appeals court overturned the decision. determining that the
university’s reasons were pretextual. This court found that
the university's reasons changed over time. First it informed
Korbin that the male candidate was hired because of his
experience in critical theory and psychoanalysis, then
claimed that he was more qualified than Korbin because her
hackground in critical theory was too focused on psycho-
analysis. The university claimed that Korbin's expertise in
psychoanalysis was not one of the arcas it was attempting to
fill. yvet the male candidate was assigned to the courses in
psychoanalysis and literature — courses Korbin had devel-
oped. So clearly the university vacillated in its reasoning,

When women or faculty i color are treated difterently.
courts hecome suspicious. In Kuvda vs. Mublenberg College
(1978). the court determined that a female faculty member
in the physical-education depatment was discriminated
against on the basis on her gender. Kunda was denied pro-
motion and tenure and sued the college alleging that she
was treated differently than the males in her department,
The college contended that she was not promoted and
tenured because she did not have a master's degree. Bul
Kundi was able to show that unlike the males in her depart-
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ment she was never counseled that a master’s degree was
essential for tenure. The Kunda case is important for a
number of reasons, primarily because of the remedies the
court granted*. This case also recognized the importance of
peer review in promotion and tenure decisions — the facul-
ty-review comniittees had agreed that Kunda was qualified
(LaNoue and Lee 1987). Courts, and especially juries, may
be convinced that discrimination has occurred when the
faculty member receives peer support at the departmental .
level and by external reviewers (Lee 1995). Kunda also
made it clear that although courts will defer to the expert
judgments of college officials, institutions of higher educa-
tion are not insulated from Title VII liability (Kaplin 1985).

Women or faculty of color who can prove that they were
held to a higher standard than white males are likely to pre-
vail. Sometimes, this is obvious. In Gutzwiller vs. Fenik
(1988), a female faculty member in the University of
Cincinnati's classics depuartment was denied promotion and
tenure. At the time that Gutzwiller was hired, there were 12
faculty members in the department, und the only woman in
the department had been denied tenure. The department
head, Fenik, had informed Gutzailler that her book based
upon her dissertation was not enough and that she should
publish another book independent of her dissertation. No
male member of the department needed to publish a second
book.

Gutzwiller asked the new department head for a leave in
order to publish her hook. but her request was denied. Her
request for a reduced load (to which she was entitled after
four years of service) was not granted until just before she
was to apply for promotion and tenure, which prevented
any possibility of publishing her book. The court deter-
mined that Gutzwiller had been discriminated against
because of gender. 1t based this dedision upon several find-
ings: No male member of the department was required to
publish a second book: she met or exceeded the number of
publications of every tenured member except the committee
chair; the committee chair treated her unequally in the selec-
tion of outside evaluators (only two of the reviewers that
she selected were chosen, while men usually had all five of

*The court granted Kundi “conditonal tenure™; in other words, she would
alan tenure when she obtained her master's degree.
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the  selections chosen); the chair of the tenure committees
consistently provided negative interpretations to generally
favorable evaluations of her scholarship; and the department
chair consistently had opposed her, affirmative action, and
women in tenured positions.

The Guizwiller case not only provides an example of
obvious discrimination but also is an example of when indi-
vidual administrators can be found guilty of violating a facul-
ty member's civil rights. The court stated that the depart-
ment and committee chairs acted “recklessly” and with “cal-
lous disregard™ for Gutzwiller's rights when they influenced
the decision to deny her tenure; they therefore could be .
held liable for punitive damages under Section 1983. which
allows faculty members to sue public-school officials who
have violated their constitutional rights.

In Broum vs. Trustees of Boston University (1989). an
appeals court also found that the institution’s stated reasons
for denying promotion and tenure to a female faculty mem-
ber in the College of Liberal Arts were pretextual. and that a
womin was held to a higher standard thun males in her
department. Brown's application for promotion and tenure
listed u book on Jane Austen based upon her dissertation
(which was published by Harvard University Press and nom-
inated for an award), three book reviews, and a work in
progress about Oscar Wilde (for which she received a
$16.000 Mellon grant). The department committee voted
unanimously in fuvor of promotion and tenure. and the
dean agreed after expressing reservations about her scholar-
ship. The dean. however. suggested that a historian be
solicited to review her work and that she be granted a three-
year extension to finish her work on Wilde (this extension
was permitted under the collective-bargaining agreement
provided that the tenure committees and the candidate all
agree).

The universitywide committee voted 9-2 to grant Brown
promotion and tenure. The assistant provost. the provost,
and the president. expressing concern about the quality of
her book. recommended the three-year extension. All of the
committees and Brown rejected the extension. An ad hoce
committee voted 2-1 in favor of promotion and tenure, The
provost. however, recommended against tenure because the
committee vote was not an unqualificd endorsement. The
president agreed. Brown's Title VIT Lawsuit claimed that she
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had been subjected to a higher standard than males in the
depurtment because no external historian was sought for
them: other males had been granted tenure with smaller
quantities of published works: the males also had books )
based upon their dissertations; no male candidate in the
English department had a second published book; some of
the males granted tenure had not published any book: and
their tenure reviews were not as strong as hers. The trial
court held in Brown's favor und ordered that she be reinstat-
ed and tenured.  The appeals court agreed and held that a
faculty members right to be free from discrimination pre-
vents the university's tenure process from being insulated
from judicial review. The appeuls court indicated that infer-
ence of discrimination can be made by showing that the
university’s stated reasons for, denying promotion or tenure
were obviously weuak or implausible or that the tenure stan-
dards were unequelly applied.
The actions of key administrators in these types of cases
also is informative. In Broen, the court permitted the facul-
iy meniber to include evidence of administrator bias. For
example. Brown introduced comments by the president
referring to her department as o “damn matriarchy™ despite
the small proportion of women in the department. in
Sunshine vs. Long Island Unirersity: (199-h), a female faculty
member in the political-science department was denied
tenure from 1987 o 1992 by the academic vice president
after her department, the dean. and the Faculty Personnel
Committee all endorsed her application. Sunshine had been
informed in 1985 and 1980 that she would be granted tenure
once she obtained her PE.D.. which she did: then the
academic vice president informed her that she would not be
tenured until she had additional publications. and when she
published more articles he stilt rejected her application. In
1992, 12 professors — five males and seven females — were
recommended [or tenure by their departments and the facul-
ty. All of the males except a Hispanic were granted tenure,
and initiadly none of the women were. After o facuity
protest, one of the females was tenured. Two of the women
involved in the protest, including Sunshine, were released.
During & mecting of the faculty, the academic vice presi-
dent allegedly made knowingly fulse and defamatory state-
ments about Sunshine’s qualifications as a scholar.
Sunshine’s lawsuit atteged that she had been the vietim of
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gender discrimination and that she was released in retalia-
tion for her complaints about the treatment of women facul-
ty. The court held that she had sufficient evidence o
sustain an action for illegal discrimination because of the
department’s weak record of granting tenure to women, and
males had been granted tenure despite fewer publications
than Sunshine. Sunshine also demonstrated enough evi-
dence to sustain a retaliation claim.  She was released atter
she filed an internal grievance and was involved in the fac-
ulty protest. The academic vice president’s allegedly defum-
atory remirks also helped to support the retaliation cliim.

These examples all involve gender discrimination. Race-
discrimination claims are much more difficult to show. In
Scott vs. University of Delaware (1978), an African-Americuan
faculty member in the sociology department sued the uni-
versity alleging race discrimination when he was not reap-
pointed for a second three-year term. The university
contended that his teaching and scholarship were inade-
quate. The thrust of Scott's argument regarding the
disparate-treatment claim was that white faculty members
generally were renewed for additional periods and thus
afforded greater opportunity to qualify for tenure. The court
rejected his claim and determined that the decision of his
professional collcagues was based upon their belief that
Scott was not interested in pursuing the kind of scholarship.
research, and writing they believed important and that his
teaching was not effective — all legitimate reasons for not
reappointing him.

Courts will find race discrimination in more obvious situa-
tions. In Clark vs. Claremont Universits Center (1992), the
appeals court found that the university discriminated against
an African-American male faculty member in its education
department. Clark's departmental review: was positive. but
the two senior members (the former and current department
chairmen who guided Clark through the tenure process)
voted against him. ‘The university tenure committee voted
against tenure by a -1 vote. Clark appealed to the presi-
dent. whao investigated his racial-discrimination allegations
and found that at a departmental meeting, a faculty member
who voted against Chark had said, “Us white folks have
rights, too.”

The president. however, aftirmed the committee's deci-
sion because of what he claimed was Clark’s insufficient
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publication record and negative student evaluations. The
university appealed the trial court’s decision in favor of
Clark, and the appeals court upheld the verdict. Although
each step of the review process purportedly resulted in a
different review of Clark’'s application, the court strongly
believed that the department's review was discriminatory
and it affected the subsequent decisions — especially since
negative evaluations had to be submitted to the subsequent
reviewers. The court also found that the chairperson misled
Clark concerning publication requirements and gave him a
discriminatory review; the faculty member making the
*racial” remark wrote a negative letter to the tenure commit-
tee: another faculty member's mention of Clark’s race in a
tenure committee meeting was a subterfuge for discrimina-
tion (the faculty member claimed he was reminding the
tenure committee of its affirmative-action obligation):
Claremont had never granted tenure 1o a person of color:
external scholars had commented on the excellence of
Clark’s work and the groundbreaking nature of Clark’s book:
white professors were tenured with less substantial publish-
ing records: and Claremont had changed its unwritten publi-
cation standards to justify its denial of tenure to Clark, The
court also believed that the president's review ignored sub-
stantial evidence of discrimination and was merely a rubber
stamp of the tenure committee’s decision.

Clark notwithstanding. racial-discrimination claims are
extremely difficult to prove unless the faculty - wember is
white and the institution is historically black. For example.
in Craig vs. Alabama State University (1978). the court deter-
mined that the university had engaged in a pattern of dis-
crimination against white professors. And in Whiting ts.
Jackson State University (1980), the court determined that a
white professor's discharge was motivated by his race. The
claims by historically black institutions that African-American
faculty members provide better role models than white pro-
fessors have not been accepted by courts when the institu-
tions use race-conscious employment decisions (Kaplin and
Lee 1995), Xhy lawsuits by white professors against histori-
cally black institutions are more likely to succeed than law-
suits by faculty of color against predominantly white
institutions is 4 phenomenon that deserves more rescarch,

Disparate impact. Disparate-impact claims are less com-
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mon in higher education (Kaplin and Lee 1995). The ele-
ments of a disparate-impact claim were outlined by the
Supreme Court in Griggs vs. Duke Power Co. (1971), which
held that Title VII prohibits those practices that exclude or
otherwise discriminate against faculty members on the basis
of race, sex, religion, or national origin and that are unrelat-
ed to job performance or not justified by business necessity.
Later, the Supreme Court ruled that a challenged practice
need not be “essential” or “indispensable™ to an employer's
interest for the practice to pass judicial scrutiny. The Civil
Rights Act of 1991 reversed this later Supreme Court ruling
and others which had limited the rights of persons filing
civil-rights lawsuits. Now, institutions must show that the
practice is job-related and necessary.

The subjective nature of the promotion and tenure
process makes it difficult for faculty members to prove dis-
crimination. But the Supreme Court has permitted
challenges to subjective criteria. In Watson ts. Fort Worth
Bank & Trust (1988), the Supreme Court determined that
employees can attack subjective decision-making practices
under the disparate-impact theory. This is important
because reappointment, promotion, and tenure decisions
often are based upon subjective performance standards
(Kaplin and Lee 1999).

In disparate-impact cases. faculty members often rely
upon statistics to show that a particular criterion has a non-
trivial disparity on their class of plaintiffs (statistics showing
that the Ph.D. requirements negatively impact the number of
faculty of color who may attain tenure, for example).
Institutions often argue in these cases that this evidence is
unreliable. The use of statistics in disparate-impact cases is
important, however, because it provides courts with indirect
evidence of discrimination and allows them to avoid dealing
with the merits of a negative decision (Leap 1995).

Once the faculty member establishes the nontrivial dispar-
ity. the institution must show there is a “business necessity™

- tor the challenged criteria (Swan 1990, p. 555). In Griges
(1971), the Supreme Court held that the employer may show
that a criterion having a disparate impact on a particular
class of people may be valid if there is a business necessity.
The criterion would be illegal if it is unrelated to job perfor-
mance. The faculty member then must show that the insti-
tution's stated reasons were a pretext for illegal discrim-
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ination. It is at this stage in disparate-treatment and -impact
cases that faculty members introduce comparative evidence
(Leap 1993). As noted. most faculty members have lost their
cases. A study published nine years ago indicated that only
one in five faculty members win their cases® (LaNoue and
Lee 1987).

Courts occasionally have asked colleges and universities
to show that their required qualifications for promotion and
tenure are job-related if the qualifications exclude a dispro-
portionate number of women and persons of color (Lee
1985). In Scott ¢s. Delaware (1978). Scott filed both
disparate-treatment and -impact claims.  His disparate-impact
claim involved a class-action suit alleging that the universi-
ty’'s doctoral-degree criterion had a discriminatory impact on
African-American faculty members and was not justified by
the legitimate needs of the university, and that the decentral-
ized and subjctive decision-making process had the overall
effect of putti ¢ African-American candidates at a disadvan-
tage.

Although the court acknowledged that the Ph.D. require-
ment had a disproportionate impact on African-Americans.
the court held that it was justified by the legitimate interest
of the university in hiring and advancing faculty members
who are likely to be suceessful in adding knowledge to their
disciplines and effective in the teaching of graduate
students. The court held that Scott failed to suggest an alter-
native which would serve the interests of the university and
have a less adverse effect on African-Americans, nor did
Scott prove evidence that the decentralized and subjective
nature of the process discriminated against African-
Americans, The court believed that the lack of a critical
mass of African-American faculty had more to do with self-
sclection than discrimination. noting that all of the African-
Americans on staff with o doctorate and three or more years
of experience were tenured or near tenuare. . And no other
faculty member, African-Americun or white, had ever been
denied a mid-term contract renewal or ever alleged racial
discrimination.

The Scott case is important because it was the most seri-
ous attick on the PhoD. the ~union card for admission to the

*These numbers do not take into conadenition settlements, or cases tha
were neser lingated Phere e norecent studhies mdicatmg w hether this still
s true today ’
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academic profession.” and the requirement of which does
have a statistically negative impact on the number of
African-Americans and other underrepresented groups in the
faculty ranks (LaNoue and Lee 1987, p. 116). Scott also had
asked that one of three new faculty hires at all levels of the
university be African-American until they made up 12.5 per-
cent of the total faculty. The case, therefore, had the poten-
tial to bring compulsory affirmative-action requirements to
research universities.

Prevailing under a disparate-impact claim is extremely
difficult. In J. Carpenter.vs. Board of Regents, 1 iversity of
Wisconsin (1984), an African-American male faculty member
in the Afro-American studies department at the university's
Mihvaukee campus sued under the disparate-treatment and
-impact theories. Because the department was new,
Carpenter was required to perform more responsibilities,
including curriculum and course development. and he
served as chairman for the academic year 1975-76.
Carpenter also performed heavy counseling and advising for
African-American students at the predominantly white cam-
pus. and he performed service in the community.  These
activities — some necessary because of the absence of
senior faculty at the new department and others important
because of the special needs of African-American students
and his volunteer work — curtailed his ability to spend time
on his scholarship.

Carpenter requested that two years of prior service be
eliminated from the tenure clock so that he could have more
time to spend on his research, but this request was denied
purportedly because it was not permitted by the procedures.
Carpenter submitted his materials, and the department and
college committees recommended tenure. The dean did not
support tenure because of Carpenter’s deficieney in scholar-
ship and research. As a result, tenure was denied and
Carpenter appealed to the top of the university system, to
the state’s Equal Rights Division, the EEOC, and the Office
of Civil Rights of the Labor Department — most concluding
that race was a factor in the tenure decision.

Carpenter sued, alleging the disparate-treatment and
-impict theories of race discrimination. but the district court
held that Carpenter was not discriminated against under
cither theory. He appealed the disparate-impact holding.
The appeals court did not find that African-Americans were
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disproportionately denied tenure. Carpenter tried to show
with nonstatistical, qualitative evidence that the tenure stan-
dards had a disparate impact on African-Americans because
of the many additional burdens in teaching and service
borne by African-American junior faculty. Carpenter also
alteged that the application of the seven-yeur rule created a
disparate impact on African-American faculty given the pres-
sures they faced. The court rejected all of his claims. |
Dispurate-impact claims, therefore, are very ditficult to prove.

Remedies under Title VII
The Civil Rights Act of 1991 increased the potential finuncial
liability that institutions may face if found guilty of discrimi-
nation. Faculty members who are victims of illegal discrimi-
nation nuy receive compensation for lost wages, emotional
pain, suffering, inconvenience, mental anguish. loss of
employment, and other nonpecuniary losses. Faculty mem-
bers also may receive compensation for loss of a future
salary: this remedy may be recovered in lieu of reinstate-
ment if the faculty member is likely to face antagonism and
retaliation.  Faculty members also may recover attorney’s
fees. adjustment of benefits, and other cash awards.
Furthermore, the institution also may have to pay punitive
damages if it is found to have intentionally discriminated:
the cap on this amount. however, is $300,000 (Leap 1993).
Title VI also limits the recovery of back pay for a period of
two years (Hendrickson and Lee 1983). As mentioned previ-
ously. faculty members are required to mitigate their dam-
ages before they can recover fully under Title VIL

The most controversial awards for discrimination involve
reinstatement, promotion, and tenure. Courts rarely award
these remedies, stating that they are not qualified to deter-
mine whether faculty members would have attained them
but for the discrimination.  When the discrimination is clear-
ly established, courts have determined that Title VIT requires
that the faculty member be made whole. which means, in
certain cases, a requirement that the faculty member be
reinstated, promoted, or tenured. In Brown es. Boston
Uaniversity (1989), the appeals courts upheld the jury's award
of $200.000 for breach of contract. the trial judge's award of
damages for emotional distress, and feinstatement to the
position of associate professor with tenure.

The Kunda vs. Mublenberg College (1978) case is mainly
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known for its unusual remedy. Kunda was awarded rein-
statement, back pay, promotion to associate professor, and
the opportunity to complete her master's degree within two
years, after which she would receive tenure. This case is, to
date, the only example of a judicial award of “conditional
tenure” (LaNoue and Lee 1987).

Despite Kunda, Broum, and other such cases, courts are
still reluctant to mandate tenure. Courts are more likely to
award loss of future salary and other monetary damages in
lieu of tenure. In Ford vs. Nicks (1989), the appeals court
upheld the faculty member’s reinstatement but determined
that the district court abused its discretion in mandating
tenure, where the university’s tenure system specifically
required approval by the board of trustees.

The awards in licu of tenure, however, can be substantial.
In Clark vs. Claremont University Center(1992), Clark was
awarded $1 million in compensatory damages, $16.327 in
punitive damages, and attorney’s fees of $419,833.13. The
appeals court upheld this award. In Rajender vs. University
of Minnesota (1983), the final consent decree in this sex-
discrimination litigation resulted in an award for the faculty
member of $100,000, a quota for the hiring of women, and a
requirement that three special "masters™ be appointed to
resolve all past or future sex-discrimination grievances
against the university (Leap 1993, p. 162).

Section 1981 and Section 1983

Section 1981 of the Civil Rights Act of 1866 prohibits dis-
crimination on the basis of race or national origin and has
been used by people of color and people who are not U8,
citizens to challenge negative employment decisions
(Hendrickson and Lee 1983). Unlike Title VI Section 1981
does not impose any limit on compensatory or bunitivc
damages (Leap 1993). The standard of proof, however, is
the same as with the T4th Amendment: To prevail under
Section 1981 the faculty member must show that the institu-
tion intentionally discriminated against his or her race or
citizenship (Kaplin).

Section 1983 of the Civil Rights Act of 1871 prohibits any
person acting “under color” of any state or local aw from
depriving any individual of his or her constitutional and
fegal rights. Section 1983 also requires proof of intentional
discrimination, and many public officials are afforded immu-
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nity unless the actions were blatantly and intentionally ille-
gal — a very difficult standard to overcome.  Since discrimi-
nation is usually well-hidden, it is extremely difficult to
prevail under these laws. As a result. few cases are brought
under these civil-rights statutes.  To prevail under sections
1981 or 1983, the discrimination must be so indiscreer or the
discriminatory actions somehow must be recorded — highly
unlikely situations (LaNoue and Lee 1987).

Title IX of the Education Amendments of 1972
Title [X of the Education Amendments of 1972 prohibits
gender-based discrimination in educational institutions
receiving federal financial aid. and it is administered by the
Office of Civil Rights of the Education Department. The
regulations are similar to those promulgated by the EEOC
(Kaplin 1983). The standards for proving discrimination
under Title IX are similar to those of Tide VIL faculty mem-
bers may prove disparate treatment or impact. If alleging
disparate veatment, faculty members must prove intentional
discrimination (Kaplin and Lee 1995).

Most of the litigation involving Title IX has dealt with the
scope of coverage of the law: few cases have addressed

- specific discriminatory actions.  Nevertheless, Title IX is an

important statute for faculty members who may be victim-
ized by gender discrimination for 1 number of reasons,
First, Title IX allows faculty members direct access 1o a
court. while Title VII requires them to pursue administrative
emedies through the EEOC before initiating a lawsuit
(Hendrickson 1991). Second. Title IX permits faculty mem-
bers to receive uncapped compensatory and punitive dam-
ages. while Title VIT limits the amount of damages one may
recover, Finally, Title IX borrows the statute of limitations
from state law. while Title VII has a very short time frame in
which claims must be filed (Kaplin and Lee 1995). The use
of Tite IX for suits based on gender discrimination. there-
fore, is likely to increase.

Age Discrimination

The Age Discrimination in Employment Act of 1907, or
ADEA, prohibits age discrimination against people who are
at least 10 vears old. As of Jan. 1, 1994, no faculty member
may be forced to retire at any age. although voluntary retire-
ment plans are valid (Leap 1993). The ADEA standards are
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simikar to those of Title V1L The faculty member must offer
a prin facie showing of age discrimination, at which point
the college must show that age is a “bona fide occupational
qualification necessary to the normat operation of the partic-

ular business™ or that the decision was not based upon age
(Kaplin 1985, pp. 141-2).

The standards for prevailing under the ADEA are just as _ _ R
stringent s those under Tide VIL In Fisher oy, Asbeville- '
Bunconthe Technical College (1993), a faculty member of The court beld
clectrical engineering technology, who had served the col- that it is not
lege for 20 vears on a series of one-year contracts was not unlawful to
reappointed. The depantment had instituted a new curricu- require older
IU;I;: dccnl]ph;lsizing .\()mlg Ll'xistlingl tc;lcllli]ng c.(l)lnclcpls and employees to
adding other concepts, Fisher had trouble with the new ;
responsibitities ;mdlumlinucd teaching the outmoded con- remazfz current
cepts. and when confronted on onc occasion challenged the in thezrjObs
department head to a fistfight in front of students, e was and toﬁre
transterred out of the department and later informed that he  them g'fthey
would not be rehired. He was 01 years old, and the college fail to do so.
filled his posttion with someone who was 36 vears old,

Fisher filed o suit alleging age discrimination under the
ADEA, introducing as evidence the depaitment head's com-
ments that he needed “new blood™ because Fisher was ~out-
dated.” 100 old.” “behind the times,” and the like. The
court deternuned that the department head's comments did
not prove that he intended to fire Fisher and replace him
with a vounger person. Such statements are indicative of
bias, but they are untawfui only it acted upon. The count
held that st is not unlawtul to require older employees to
remain curreot in their jobs and to fire them if they fail o do
<o The ADEA does not prohibit a younger person from
1eplacmg an older one nor does it require that faculty mem-
bers be released only for good reasons. 1t ondy requires that
the faculty: members not be discharged because of their age.

in another example itlustrating the difficulty of prevailing
under the ADEA, Joan Goodship was denied tenure in the
Umversity of Richmond's education department purportedly
hecaase ol the quality of her research and schotarship
CGoodship s Dinversity of Richmond 19940, When she wis
hucd, her future supervisor noted on her file, *Goodship
will e o at tenure time = morally obligated to tenure — do
we want this?” Goodship received positive performance
revien s from 1988 through 1992 hut wis cautioned in 1990
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by the deair of faculty thut she needed to get her research
published. She had two articles published, but she received
many negative comments regarding the quality of her schol-
arship and research. Three of her department peers recom-
mended tenure, and one did not. The tenure committee
unanimously recommended against tenure, as did the dean,
provost, and president.

During the time of Goodship’s review, the university was
fostering an early-retirement program which Goodship con-
tended was evidence that the university promoted a “youth
culture,” and she submitted affidavits regarding negative
comments made. and pressures exerted, against older fiacul-
ty. The court held that she did not satisfy the fourth ele-
ment of a prima facie claim. She was a member of a
protected group; she was denied tenure; she was perform-
ing in a satisfactory manner; but she did not prove that the
university replaced her with a younger person. The court,
however, indicated that even if she had established a prima
facie claim, the university successfully showed that the
tenure denial was due to her deficient scholarship and
research. The comments placed in her file were made when
she was hired, and she did not indicate that she was ill-
treated in the interim. The carly-retirement program. with-
out anything more, is not evidence of discrimination. The
court indicated that such a plan actually gives older employ-
ces an option not available to vounger ones.

Discrimination Based on Physical Disabilities

The Rehabilitation Act of 1973 (Section 504) and the
Amcericans with Disabilitics Act of 1990, or ADA, prohibit
discrimination against-qualified people with disabilities. A
qualified person with a disability is one who, with reason-
able accomniodation, can perform the essential functions of
the job, The acts also require that institutions make reason-
able accommodations to known physical or mental disabili-
ties unless this would impose an undue hardship (Kaplin
198%). The ADA expands the rights guaranteed by Section
504 and imposes more obligations on institutions (Hill 1992).
Both laws are patiecrned after Title VIE and Title 1X.

More attention in higher education has been paid to
cases involving students with disabilities,  And although
there are cases involving employees, cases involving faculty
members with disabilities are rare (Leap 1993),
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Nevertheless, the number of people with disahilities is
increasing, and the higher-education community is becom-
ing more aware of their needs and legal rights (Rothstein
1991). Colleges and universities should be prepared for this
increase in disabled people. Rothstein recommends that
institutions adopt policies clearly defining “disability” and
describing what constitutes illegal discrimination in hiring,
promotion, and retention (1991). In addition. people who
coordinate services for the disabled and who ensure compli-
ance with Section 504 and the ADA should be appointed.
Furthermore, the higher-education community needs to be
educated about the needs of people with disabilities, their
rights, and how to make facilities and programs barrier-{ree.

Religion Discrimination

Title VII prohibits discrimination on the basis of religion.
The bona fide occupational qualification, or BFOQ, excep-
tion. however, permits colleges to employ fuculty members
of a “particular religion™ if the institution is “owned. support-
ed. controlled. or managed by a particular religion or the
institution's curriculum is directed toward a propagation of a
particular religion” (Kaplin 1985, p. 138). In Pime s, Loyola
University of Chicago (1986), the university's policy of
reserving certain tenure-track positions in its philosophy
department for Jesuits was upheld as a BFOQ for its teach-
ing philosophy (Kaplin and Lee 1990),

The primacy of the First Amendment over Title VI was
illustrated in K.E£.0.C. rs. Catholic University of America
(1994). 1In this case. a nun who had been denied tenure in
the cunon law department brought a Title VIT action against
the university alleging gender discrimination. The court
held that the First Amendment precluded the district court
from deciding the employment-discrimination action. The
canon law department had a special status within the uni-
versity as one of three ecclestastical departments. The
Vatican retained ultimate authority over the department and
approved all tenured faculty members. The Establishment
clause of the First Amendment prohibits the government
from entangling itself in an institution’s religious affairs. As
a result. the district court is precluded from deciding the
Title VII case. According to the court. judicial evaluation of
the quality of this nun's scholarship in the canon law depart-
ment and prolonged monitoring and investigation by EEOC

Terture, Promotion. dnd Redppointmoent

i1

-

PAFullToxt Provided by ERIC




would have constituted excessive entanglement with
religion.

Professor Y and Professor X Scenarios
Let us now consider the scenarios that began this section.
Professor Y likely would base his disparate-treatment claim
on Title VII's prohibition against race discrimination, 1f he
can substantiate his claims, Professor Y likely would estab-
tish a prima facie claim: He is an African-American: he prob-
ably satisfies the paper qualifications (degree, experience,
etey): he was denied tenure: and other faculty members were
tenured with similar or less qualifications. Private Univer-
sity, however, may be able to show a “legitimate business
reason” for the denial. A court probably would not question
the university's publications or research criteria or how they
are applied: courts likely would consider the application of
these criteria within the discretion of academic professionals.

And Private University's decision, based upon the claim
that Professor Y is “hard to get along with,™ if proved with
statements from students and colleagues, probably would be
considered valid or at least negate the cluims of bias. 1f
Professor Y can establish, as the faculty member did in
Clark, that the “racist” remarks impacted the decision against
him (that is, that the depatment vote would have been
stronger) and that the subsequent reviewers were motivated
by discrimination or were influenced by the discriminatory
decisions of the department committee, then he may be able
to show that the university's reasons were pretestual,
Furthermore. he may be able to introduce statistics and com-
parative data showing that no African-American has ever
been tenured or that white faculty members have been
tenured with less qualifications. It Professor Y should pre-
vail, Title VI would permit the court to order the university
to grant him tenure although a court is more likely to award
him monetary damages.

Professor X also would be able to make a disparate-treat-
ment claim under Tite VI, but there is enough information
indicating that she also may have a disparate-impact claim
against Public University. Furthermore, she also may have
disparate-treatment and -impact claims under Title IX and
perhaps constitutional claims as well (hecause it is a public
institution). ‘To prevail on constitutional grounds. Protessor
X would have to prove intentional discrimination, which




would be difficult. Professor X likely would establish a pri-
ma facice showing: She is female, with appropriate qualifica-
tions, who has been denied promotion. while men with
similar or fewer qualifications were promoted.

The university can show a legitimate reason for the
denial: namely, that Professor X did not have the necessary
publications.  She may be able 1o show that she was wreated
differently than the mades in her department (that she was
misled as to what she needed 1o do to be promoted). This
is what happened in RKunder. Should Professor X prevail,
the court may order the university to promote her; promo-
tion to full professor may not be as drastic o remedy as
tenure. The disparate-impact claim is based upon her argu-
ments that a second book requirement disproportionately
impacts women.  But a second book requirement may be
“legitimate.” and courts are extremely reluctant o substitute
their judgments of what is an appropriate qualification for an
institution.  Furthermore, Professor X may not be able o
establish an alternadve that would satisfy the institution’s
need to have qualified full professors and be less discrimina-
tory towurd women.

Summary

Emplovment-discrimination cases are increasing. Not only
are women and faculty of color increasingly filing such law-
suits, but white males also increasingly are alleging race
discrimination for negative reappointment. promotion, and
tenwie decisions. As a resuft it is important for faculty and
administrztors to be familiar with emplovment-discrimination
issuces,

Although the TS, Constitution and state laws prohibit
discrimination, the bulk of the employment-discrimination
litigation has involved a number of federal civil-rights kiws,
especially Titde Vi of the Civil Rights Act of 1964, Federal
civil-rights Eows impose a lighter burden of proof on faculty
members alleging illegal diserimination than does the
Constitution. These faws also provide beter guidance lor
institutions for avoiding discrimination.

The hest advice for avoiding these types of Lawsuaits is 1o
treat evervone fairhy and to judge faculiy members on then
merits. This advice is too simple, of course. Given the
inherent subjectivity of the promotion and tenure process,
what is considered tair or meritorious is difficult o deter-

Tenure, Promotion, and Reappointment 909

ERIC

PAFullToxt Provided by ERIC



PAFullToxt Provided by ERIC

mine and will vary from person to person. Furthermore.
some policies or practices adversely affect women and facul-
ty of color; these should be reviewed to ensure that they are
necessary and that better alternatives do not exist to protect
the individual rights of all faculty members while still ensur-
ing a diverse and qualified faculty. Regardless of whether
these reviews are made, colleges and universities should
justify their reappointment, promotion, and tenure decisions
with clear data and careful documentation (Hendrickson and

Lee 1983).




AFFIRMATIVE ACTION, DIVERSITY, AND INDIVIDUAL RIGHTS

Consider this scenario:
Southern State University has implemented an affirma-
tive-action plan in an effort to eliminate the effects of
its prior race and gender discrimination. University
officials believe that general societal discrimination has
led to low representation of taculty members who are
women or people of color. But more importantly for
the university, its own past discrimination has led to a
serious underrepresentation of women and people of
color in its faculty ranks, so the university has had a
difficult time attracting and retaining such faculty mem-
bers. In addition to directing its various schools and
colleges to consider positively the gender, race, and
ethnic background of faculty candidates, the university
also rewards schools and colleges that can increase the
number of qualified tenured faculty members who are
women and people of color. Specifically, the university
uses money, space, and internal grants as incentives to
increase the diversity of its faculty. Furthermore, the
central administration has set aside a portion of its bud-
get for tenured faculty lines for departments that want
to retain an “outstanding™ traditionally underrepresent-
ed candidate but do not have the necessary resources.

What legal bases does Southern State University have to
justify its affirmative-action plan? Would this plan hold up in
court?

Few topics are as controversial in this society today as
affirmative action  Affirmative action has been referred to as
“a time bomb primed to detonate in the middte of the
American political marketplace™ (Roberts 1995, p. 32).
Politicians are running campaigns threatening to eliminate
any programs promoting gender and racial preferences, and
this issu¢ — or more accurately. the rhetoric over this issue
— may determine the outcome of important elections,
including that for the presidency of the United States,

Courts also increasingly are hearing cases challenging affir-
mative-action plans, This attack on affirmative action probit-
bly is due to a slow-growing c-onomy. stagnant middle-class
incomes, and employer downsizing — all of which make
the decision of who gets hired, promoted, and fired much
more volatile,
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Higher education has not been spared from this contro-
versy (see Cahn 1993: Chronicle of Higher Edncation, April
28, 1995). The perception is strong that white faculty mem-
bers are being discriminated against as a result of affirmative
action. The reality. however. is that the percentage of
women faculty and faculty of color lags far behind that of
white males. The 1993 edition of the Chronicle of Higher
Education Almanac lists the percentage of full-time female
faculty members at 27.9 pereent. African-Americans, Asians,
Hispanics, and Native Americans made up. respectively 4.9,
5.3. 2.5, and 0.5 percent of all full-time faculty members.
The old adage that “numbers can lic” does not seem to
apply here. 1tis apparent to all that women and faculy of
coler are seriously underrepresented in the faculty ranks of
American institutions of higher education.

Most affirmative-action phins favor women, African-
Americans, Asian-Americans, Latinos, and Native Americans.
but cach group benefits differenty at different institutions.
For example, Mexican-Amiericans may benefit more than
Asian-Americans at Western institutions than they might wt
Eastern institutions because there is a larger number of
Asian-Americans at these institutions, or Asian-Americans are
pereeived as not needing preferential treatment Gee Chan
and Wang 1991). Opponents of any program that benefits
any particular group contend that all racial and gender pref-
crences shoulbd be made illegal. They argue that innocent
people (often referring to white males) should not have o
pay for the “sins™ of others, Affirmative action in facuhy
employment is controversial because it potentially poses a
conflict between two important American and higher educa-
tion vatues: that all candidates deserve an equal opportunity:
1o be hired, promoted, and tenured, and that hard work and
merit — not race. gender, religion, or any other characteris-
tic for which they have no control — should determine
which candidates succeedl.

In higher education, recent demographic and ethical
trends have made the racial and gender diversity of the fac-
uity an important goal. By increasing diversity, often accom-
plished through affirmative-action programs, colleges and
universities sometimes have been accused of violating the
individual rights of some faculty members. And although
courts and tegislatures often have been involved in these
disputes. institutions of higher education must learn how o




balance the need for diversity with the protection of individ-
ual rights without clear guidance from courts or legistatures.

While courts have upheld preferential treatment for peo-
ple of color and women in some situations, they often have
done so with reservations and conflicting guidance. Given
the importance of this issue in higher education, faculty
members and college administrators should have some
sense of the legal implications of affirmative action. Readers
should understand. however, that given the inconsistency of
the courts, and rhe social and political climate in this coun-
try. any discussion of the legal implications of affirmative
action must be tenuous at best.

Arguments For and Against Affirmative Action
Proponents of affirmative action have defined it as a
“response to i history of discriminatory attitndes and actions
against nonwhite people that prevented them from realizing
opportunities that were available to whites. even when the
nonwhites had equal or superior qualifications™ (see
Washington and Harvey 1989, p. 9. This definition takes
into consideration the historical reality of discrimination in
its definition. Opponents may see the issue more simphy:
They have defined affirmative action as “giving special treat-
ment o some cindidates on the basis of their membership
in 2 target group” (see Markie 19930 p. 276). An institution’s
affirmative-action program will give some groups preferen-
tial treaument in reappointment. promotion, and tenure deci-
sions, but the reasons for doing so are to eliminate the
effects of the institution’s own or societal diserimination.

Affirmative action has been justified as a step toward a
more just society (Francis 1993) and has had wide support
in academia (see "AAUP Re-Endorses Affirmative Action”
1995: Cahn 1993 Washington and Harnvey 1989; West 1993),
Affirmative action also has been criticized as leading 1o
“reverse discrimination”™ and heavily opposed (see Markic
1993: sowell 1990 Steele 1990), The opposition seems be
growing today, and some colfeges and universities are
reconsidering their affirmative-action poticies, For example,
the regents of the University of California voted on July 20,
1995, to end alfirmative action in admissions and hiring,
apparently in response to political pressure (Chronicle of
Higher Education, Aug. 1, 1993),

Proponents of affirmative action contend that the fack of
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a diverse faculty undermines important institutional goals.
Affirmative action which increases the hiring and promotion
of a diverse faculty is important because these faculty mem-
bers bring to the campus new perspectives based upon their
experiences and backgrounds: they provide role models for
students: they prepare students of color to assume leader-
ship roles; they support scholarship dealing with race and
gender issues; and they challenge the notion that women
and faculty of color are not competent (Washington and
Harvey 1989).

Students who are women and members of racial and
cthnic minorities, whose numbers have increased at many
colleges and universities, especially benefit from a diverse
faculty. Some of these students have not encountered a
person of color in a faculty position. Before these students
move into leadership positions, it can be argued. they must
encounter and interact with women and fuculty of color in
order to challenge the “myth about the intellectual and cul-
tural inferiority of minority groups” (Washington and Harvey
1989, p. 3). To increase the number of women and faculty
of color in academia, diverse role models and mentors are
needed to encourage and support their entering the
academic profession.

Women and faculty of color have made many gains in
academia but still face discrimination.  Although antidiscrimi-
nation laws are intended to protect them from illegal dis-
crimination, these laws often are not enough to prevent it
(sec Washington and Harvey 1989 West 1993). The nature
of the reappointment, promotion. and tenure process makes
it exceptionally difficult to prove discrimination. And even
it a fuculty member is able to obtain enough financial, legal,
and moral assistance to pursue a discrimination lawsuit,
courts generally defer to the institution’s expertise in these
employment matters.  Antidiscrimination law may be slow,
costly. and piccemeal and thus inadequate to the challenge
ol ending discrimination (Clague 19871, Affirmative action.
therefore, corrects for discriminatory practices in the promo-
tion and tenure process because these practices usually are
subtle and difficult to eradicate (Francis 1993).

Opponents of affirmative action contend that it is uncthi-
cal because it involves doing an injustice to quadified candi-
dates who are not promoted or tenured to make way for an
affirmative-action candidate of equal or tesser qualifications:
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in effect, nonafflirmative-action candidates must meet a high-
er standard to gain tenure (Markie 1993). Affirmative action,
it may be argued, supports “victims™ of past discrimination
by discriminating against others. Opponents would contend
that reappointment. promotion, and tenure decisions should
be based upon merit, not on the basis of a faculty member's
race or gender.

Other opponents of affirmative action have contended
that it does not benefit women and people of color in the
long run. Instead, affirmative action imposes on them a
sense of inferiority (Stecle 1990) or makes them feel self-
hatred and guilt (Rodriguez 1982). Academia values merit
above all else, and women and people of color may be
perceived as not being qualified to hold faculty positions.
Affirmative action. which means to correct past discrimina-
tion, may also stigmatize the people it means to benefi®.
Banks contended that affirmative action has been linked to a
lowering of standards. Women and people of color, no
matter how exemplary their training and credentials, “are
vulnerable to insinuations that merit was not the main factor
in their appointment” (1984, p. 333). He argued that no
matter how valuable affirmative action may be, it may be the
cause of white hostility and resentment toward people of
color and women, thereby resulting in subtle stigmatization.

Faculty members who are not the beneficiaries of affirma-
tive-action programs may believe they are the victims of
“reverse discrimination. These faculty members are more
likely to challenge affirmative-action plans in court, alleging
violations of their civil or constitutional rights. Colleges and
universitics, especially those not required by a court to
implement affirmative-action plans, must balance the need
for a diverse faculty with the individual rights of faculty
members who are not members of the benefiting groups.
This balance involves legal as well as moral  1d potitical
ramifications.

This report does not dwell on the moral, philosophical. or
policy implications of affirmative action. Instead, it focuses
on the legal implications,  Specifically, affirmative action
involves two complex legal questions: To what extent are
institutions of higher education legally entitled to use raciul

*Some may argue that raosm and sexism, not affirmative acetion, stigmatze
people of color.
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or gender preferences in reappointment. promotion, and
tenure decisions; and what are the limits to the use of gen-
der or racial preferences in the reappointment. promotion.
and tenure process (Kaplin and Lee 1993

The Legal Status of Affirmative Action

The legal status of affirmative action is difficult to gauge
today. Congress and a number of state legislatures may
make affirmative action illegal in many situations or at least
sharply limit its legality in public employment. The
Supreme Court justices have been sharply divided and
inconsistent in these cases. Furthermore. changes in the
composition of the Supreme Coutt in the nineties are likely
to result in different holdings (Kaplin and Lee 1993).
Readers should be aware. therefore, that any discussion of
the legal principles of affirmative action is subject to become
dated as soon as it is written.  Nevertheless, affirmative
action in certain situations is legal and until tor iD) it is made
illegal or serioush undermined by the courts or legislatures,
an understanding of its principles is important.

In general, the federal government has provided the
impetus for affirmative action. Through Title VI and exec-
utive orders 11240 and 11373, the federal government has
attempied to prohibit discrimination and to eliminate the
discriminatory effects of the past. Executive orders 11246
and 11375 have been the major focus of federal affirma-
tve-action initiatives by prohibiting discrimination based
upon race, color. religion, gender. and national origin, and
requiring federal contractors and subcontriactors to develop
affirmative-action plans.  Institutions also are subject o
aftirmative-action requirements regarding people with dis-
abilities, disabled veterans, and Vietnam veterans under
section 503 of the Rehabilitation Act and the Vietnam Era
Veteran's Readjustment Assistance Act of 1974 (Kaplin and
Lee 1995,

Affirmative action was initiated in higher education by the
passage of the Equal Employviment Opportunay Act of 1972,
which imposed specilic guidelines for the recruiting and
hiring of faculty and staft as a condition for receiving federl
financial support (Washington and Harvey 1989). Federal
faw and initiatives also have provided the impetus tor affir-
nutive-action programs in higher education. A recent
Supreme Court ruling, however, may endanger a number of
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federal affirmative-action programs. The Supreme Court

recently held in Adaraid Constructars, Inc. vs. Pena (1995)

that governmental affinmative-action progrims must be

proved to promote “compelling”™ governmental ends and be

“narrowly tailored” to meet those ends* — a very difficult

standard. Although this ruling dealt directly with tederal _
contructs programs — and did not deal with affirmative-

action plu}ns 'i colleges and universities — it may affect the A_jfimative
requirements of affirnative-action programs imposed on action is not
colleges and universities by a number of federal civil-rights required unless
laws (see Chranticle of Higher Education, June 23, 1993), a court bas

But affirmative-action initiatives may be in jeopardy at public ordered an
institutions as well. The huprcm_c Court rcfusgd to grant o institution to
University of Maryland appeal of an adverse federal appeals .
court decision holding that a scholarship for African- eradicate the
Americans violated the 1-ith Amendment (Podberesky e, efects Of its
Kirwan 1993). These cases, the holding in ddarand and its own

refusal to hear the University of Maryland case. indicate how  discrimination.
the current justices on the Supreme Court feel about affirma-

tive action.

Today. however, affirmative-action programs are fegally

permitted — sometimes required — to overcome the effects
of an institution’s own present or past discrimination, and
they are less justified when no present or past discrimination
is shown (Kaplin and Lee 1995, Affirmative action is not
required unless a court has ordered an institution to eradi-
cate the effects of its own discrimination. The issue
becomes less clear when institutions voluntarily implement
acfirmative-action plans to eliminate the effects of socictal
discrimination or because of an imbalance in the number or
percentage of women and people of color in the lubor mar-
ket and in faculty positions.

Affirmative Action and Title VII

Title VII does not require an institution of higher education
to give preferential treatment to women or people of color
merely because their numbers are Tow in the faculty ranks,
But courts sometimes have required hiring preferences or
gouls it the reason for the fow representation is due to an

*The comt hebd that all governmenmal athrnat e-iction programs will be
amabvzed using the consttational stindard ol “stnct scrutiny ™ s analy 2ing
policy, “stiict serutiny ™ seqaires “compelling governmental imerests,” el
the pohicy must be manowdy tiilored™ 1o meet those interes
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institution’s own discriminatory practices (Kaplin and Lee
1995). Fuithermore, Title VII does not require institutions to
point to their own past discriminatory practices to establish
voluntary affirmative-action plans for the reappointment,
promotion, and tenure of women and people of color. An
institution may justify its affirmative-action program on a
“manifest imbalance™ in the workforce (Clague 1987, p. 250).

Voluntary affirmative-action plans by private colleges and
universities are permitted under Title VII. In Weber s,
Kaiser Alnminum Co. (1979), the Supreme Court reviewed
and upheld a company’s plan providing admission to a new
skills-training program on the basis of one African-American
for every white worker until the proportion of African-
Americans in the field reached their proportion in the labor
force. A white worker denied admission to the training
program claimed that he wius the victim of reverse discrimi-
nition because he had more seniority than the African-
Americans selected. The Supreme Court held that Title VI
does not prohibit emplovers and unions in the private sector
from coluntarily developing affirmative-action plans to end
a “manifest racial imbalance” in “iraditionally segregated
Jjob categories.”

Kaplin and Lee pointed out several critical factors affect-
ing the outcome in Weber (these factors must be satisfied to
justify affirmative action in private higher education):

1. There was a “manifest racial imbalance™ in the job cate-
gories for which the training program had been estab-
lished:

. The job category had been traditionally segregated, ard
rampint discrimination in the past had contributed to the
present imbalance:

. The plan did not "unnecessarily trammel” the interests of
white employees (it did not bar white employees from
admission to the program): and

It was a temporary measure designed to bring African-
American representation up to that of the area’s work-
force (1995, p. 258).

For public institutions, the issue is less clear. They are sub-
ject to constitutional restrictions and so are required to over-
come the more difficult fegal test of “strict serutiny™ in order
to establish affirmative-action plans. Nevertheless, public




institutions apparently also may be able o establish volun-
tary aftirmative-action plans under Title VII to attract and
advance women and people of color in their faculty ranks.
In fohnson vs. Transportation Agency (1987), the Supreme
Court upheld an affirmative-action plan intended 1o increase
the number of women and racial minorities in jobs in which
they traditionally were underrepresented. A male employee
challenged the promotion of a woman with fesser qualifica-
tions. The court applied its reasoning in Weber o review
the atfirmative action in the public sector: There wus a
“mantfest imbalance” in the job category: the plan had not
“unnecessarily trummeled” the rights of male employees
tthey did not have a right to promotion, and they retained
their prior employmere status): and the plan was temporary
Gitattained, rather than maintained, a balanced workforce).

Clague indicated that the fobusan case settled several
issaes for employers, including institutions of higher educa-
tion-

1 Fide VI supports voluntary affirmative-action plans at
public and private institutions;

- Preferences may extend to promotion and tenure as well
s hiring,
‘The institutions may treat race and gender as “plus™ fuac-
tors in promotion and tenure decisions because there is a
“conspicuous mbalance” in this traditionally segregated
j0b category:
Exclusive faculty hiring lines for women and people of
color fikely are unlawful;

-Quotas. fixed numbers, or fixed percentages probably are
unlawful;
Affirmative-action plans must be temporary means of
combating the effects of diserimination — to attain rather
than maintain race and gender balances (1987),

Wehier and Jobrson notwithstanding. the Supreme Court has
been sharply divided on the issue of voluntarny atfirmative-

action plans, and colleges and universities should not auto-
muttically assume that all of these plans will be upheld in
court Apparenth colleges and universities tat can demon-
strate d serton underrepresentation of women and people
of color in their faculty ranks and that can demonstrate 2
“mantfest imbalance” in the proportion of qualificd women
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and people of color in the labor market and on their facul-
ties may be able to develop atfirmative-action plans to reme-
dy this situation (Kaplin and Lee 1995).

The Supreme Court cases upholding such affirmative-
action plans, however, have indicated that the proper criteri-
on for proving “manifest imbatance™ in professional
occupations requiring specific skills is the proportion of
qualtified candidates in the appropriate labor market. As a
result, institutions of higher education may find it very diffi-
cult to demonstrate this imbalance because of the small
number of people of color who have doctoral degrees and
the small number of women who have doctoral degrees in
certain fields (Kaplin and Lee 1995).

In Emvight vs. California State University (1989), an affir-
mative-action plan calling for gender-conscious hiring was
upheld under Title VI The court determined that the dis-
parity between women who have doctoral degrees in sociol
ogy and the proportion of women in the department was a
“manifest imbalance.” and that the proportion of women in
the population (50 percent) and the proportion of women
with Ph.D.s in sociology (34 percent) made sociology a “tra-
ditionally segregated™ field (Kaplin and Lee 1995, p. 270).
The court also was persuaded that the plan was a temporary
measure, had used goals (not quotas), and that the male
who was not hired was not entitled to the position,

In a Title VII case, the faculty member charging reverse
discrimination may have to prove that the position is not
within a “traditionally segregated job category,” and this
necessarily involves a historical analysis (Clague 1987, p.
254). People of color are underrepresented at most institu-
tions of higher education (except historically black institu-
tions) and in most fields. Women are underrepresented at
many institutions and in many fields. Women and people of
color are especially underrepresented in the tenured faculty
ranks. Are faculty positions a “traditionally segregated job
category™ At many, but certainly not all, institutions, the
taculty traditionally have been segregated. Courts have not
made it clear whether faculty positions, for affirmative-action
purposes, should be subdivided by rank. discipline, or by
institutional type (ccommunity colleges, state universities, or
research institutions, for example) [Clague 19871,

Affirmuative-action plans that "unnecessarily trammel”
anyone's interests are not likely to be upheld. even if volun-
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tary, temporary, and intended to remedy a “manifest imbal-
ance” in the profession.  Although reappointment, promo-
tion, and tenure decisions usually are made on the basis of
individual merit and faculty members are not, in theory.
competing with each other. situations exist in which a posi-
tive clecision for one faculty member results in a negative
decision for another (for example, where the department is
very small or is experiencing budget problems, or in situa-
tions in which there is a limit on the percentage of tenured
faculty members in a given department). In these situations,
institutions must be aware of the potential legal ramifications
of their decisions. Since faculty vacancies (or special
appointments such as department-chair positions) become
available infrequently and on an irregular basis, a decision
that the opening should be filled by a woman or person of
color may lead to a reverse-diserimination lawsuit by a white
male, who effectively may have been “baried” from the
position (Kaplin and Lee 19935).

Court-ordered affirmative-action programs are on the
most stable legal ground. Such affirmative-action plans have
been required of institutions that have been found to have
discriminated against women or people of color. For exam-
ple, in Palmer vs. District Board of Trustees of St. Petersbirg
Junior College (1984), a federal court upheld an affirmative-
action plan calling for race-conscious hiring goals because
Florida's higher-education system had been found to have
discriminated in the past. An African-American male had
been selected for a teaching position instead of Palmer, a
white male who had heen in the position on a temporary
basis. Palmer alleged race and age discrimination but did
not challenge the affirmative-action plan. Applying the
Webertest, the court determined that Palmer's interests were
not “unnecessarily trammeled” because he was not “reap-
pointed.” If. instead, he had been “discharged.” the court
may have ruled otherwise (Kaplin and Lee 19935, pp. 209-
0).

Affirmative action and the Constitution
Constitutional limits on affirmative action stem from the 1-ith
Amendment's Equald Protection Clause and apply to public

institutions.  Even if federal or state law permits race or gen-
der preferences in faculty employment, the Equal Protection
Clause likely would prohibit them unless the public institu-
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tion is found to have discriminated in the past (Clague 1987:
Kaplin and Lee 1995). It is unlikely that the Constitution
permits any affirmative-action program that is based on race
or gender preferences absent a showing of past or present
discrimination.

Although affirmative-action plans may be legally permit-
ted to eliminate the effects of present or past discrimination,
the Supreme Court also has implied that some racial prefer-
ences may be justified on academic freedom grounds
(Clague 1987; Van Alstyne 1993b). In University of
California Regents vs. Bakke (1978), the Supreme Court
invalidated on constitutional grounds the University of
California at Davis® affirmative-action program that delegated
a certain number of seats in the medical school to students
of color. Justice Powell, however, wrote an opinion — in
which four other justices agreed — permitting institutions to
use race as a positive factor in admission decisions. Powell
indicated that the Constitution would permit an institution to
strive for a diverse student body. By implication, the
Constitution also would permit an affirmative-action plan
that increases the diversity of an institution’s faculty. Powell
stated that the University of California:

inargiting that its universitios must be accorded the right
to select those students who will contribute the most to the
robust exchange of ideas .. invokes a comntervailing con-
stitutional interest, that of the First Amendment (p. 313).

Affirmative-action programs giving gender or race prefer-
ences in the reappointment. promotion, and tenure of
women and people of color probably are constitutionally
valid if they are intended to remedy past discrimination. A
mujority of Supreme Court justices have approved affirma-
tive-uction plans intended as remedies for past discrimina-
tion in Iuternational Association of Firefighters vs. City of
Cleveland (1980) and Local 28 of Sheet Metal Workers'
International Association vs. EEOC1980).  huternationeil
Association of Firefighters involved a consent decree calling
for race-conscious promotions, and Sheet Metal Workers
involved access 1o union membership and its training pro-
grams. In United States vs, Paradise (1987), the Supreme
Court also upheld a court order requiring that 50 percent of
promotions to corporal within the Alabama State Troopers
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be awarded to African-American candidates because they
had been systematically excluded over the years, and there
had been resistance to court orders (Kaplin and Lee 1995).

Another case illustrating the legal system’s approval of
racial preferences to remedy past discrimination is Valentine
rs. Smith (1981). A white female faculty member chatlenged
Arkansas State University's affirmative-action plan after a
teaching position she had sought was given to an African-
American candidate. She had applied for a position from
which she previously had resigned and was the top candi-
date. But the university, acting on an affirmative-action plan
implemented to desegregate the state higher-education sys-
tem, pliced two African-American candidates ahead of her
and hired one of them. Valentine sued. alleging that the
affirmative-action plan violated the Equal Protection Clause.
The court disagreed, holding that racial preferences may be
used to remedy the effects of past discrimination.

In upholding the affirmative-action plan the court held
that:

. The affirmative-action plan was designed to attain a bal-
ance in the workforcee:
2. It lasted only so long as necessary to achieve its goals:
. Unqualified applicants were not hired; and
. It did not bar whites from the positions and did not

“unnecessarily trammel” their interests (Kaplin and Lee

1995).

Although \'ulenline)\\';ls a constitutional case, the reasoning
by the coun paratleled that of the court in Weber, a Title VI
case. The court in Valentine also was persuaded that gener-
al societal discrimination led to the underrepresentation in
the racial makeup of the faculty (Kaplin and Lee 1993).

In City of Richmond vs. J.A. Croson (1989), however, the
Supreme Court made it much more difficult for an institution
to justify affirmative action under the Equad Protection
Clause, and it rejected the argument that general societal
discrimination justificd explicit race quotas. The counrt inval-
idated a program that set aside public construction contracts
for minority subcontractors, holding that the Equal
Protection Clause of the Lith Amendment required a “strict
scrutiny™ test for legally justifying race preferences. Under
this standird, the program must be shown to serve a “com-
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pelling governmental interest™ and it must be “narrowly
tailored” 1o meet that interest. This standard of proof is
extremely difficult to satisfy. and probably only egregious
past discrimination would justify any plan that sets aside a
certain number or percentage of positions for women and
traditionally underrepresented faculty members. Recently.
the Supreme Court made it clear that “strict scrutiny™ will
apply for governmental affirmative-action programs (see
Adarand Constructors, e, 1s. Pena 1995).

Most of the cases previously discussed dealt with hiring.
promotions, or advancements. When affirmative-action
plans are used in layoffs. the courts have been much tess
willing to uphold them (Kaplin and Lee 1993) or they will
require a demanding standard of justification (Clague 1987).
In Wygant vs. Juckson Board of Education (1980). the
supreme Court held that an affirmative-action plan contain-
ing a retention/layvoff provision for public-school teachers of
color violated the Equal Protection Clause. The court was
concerned that this plan attempted to match the percentage
of teachers of color to the pereentage of students of color,
but it did not invalidate all atfirmative-action tavoff plans.

Courts no longer will be likely 1o aceept on constitutional
grounds a justification based upon general societal discrimi-
nation. Title VII atfirmative-action cases. therefore, are more
likely o succeed in higher education because they permit a
showing of “manifest imbalance.™ And this is more likely to
happen at private institutions. Public institutions are subject
to constitutional obligations, and plaintiffs likely will frame
their arguments in constitutional, not Title VIL, terms —
making it much more difficult for public institutions to
defend their programs.

Nor will courts likely accept affirmative-uction plans
based upon a need o increase role models for students,
especially students of color. This argument was rejected in
Wigant (Clague 1987). An argument fromed in terms of
faculty integration (as a result of desegregation). however,
has not been explicitly rejected by the Supreme Court. In
Wigant. the school board attempted to frame its argument
in terms of school desegregation rather than employment-
discrimination kaw by characterizing its plan as a “commit-
ment to an effective system of integrated education™ (p.
2100, This argument could have focused the court on
Brown s, Board of Education of Topeka €195:1) and other
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desegregation cases rather than employment-discrimination
principles. But the court refused to view this case as a
school-desegregation case, leaving open the possibility that
such a justification may later validate certain affirmative-
action plans. This is unlikely, however, given some of the
current justices’ suspicion toward (or even opposition to)
affirmative-action programs.

To survive the “strict scrutiny” test for race- or gender-
conscious policies in reappointment. promotion, and tenure
decisions, the Equal Protection Clause would require public
institutions to prove past discrimination and that the institu-
tion has attempted to remedy the discrimination without
race- or gender-conscious policies (Kaplin and Lee 1993).
Absent a showing of past discrimination, public institutions
are not likely to justify an affirmative-action plan intended to
increase the number of underrepresented facuity members,

Title VII. on the other hand, makes it easier for private
institutions to justify affirmative-action plans in reappoint-
ment, promotion. and tenure policies, especially if they have
a history of past discrimination®. The use of quotas. howev-
er. probably is unlawful. Although Weber permitted the use
of quotas by private employers. the Supreme Court in
Jobuson and Croson indicated that quotas may be illegal on
constitutional and Title VII grounds (Kaplin and Lee 1993).
Institutions that use race or gender as a “plus™ factor may be
able to satisty the Title VI test more easily.  Affirmative-
action plans, nevertheless, should be reviewed to ensure
that no one’s interests are “unnecessarily trammeled™ (under
Title VID) or that they can survive a “strict scrutiny™ test
(under the Constitution) [p. 265].

Affirmative action and the faculty

contract of employment

Most of this discussion of affirmative action has focused on
challenges by faculty members alleging reverse discrimina-
tion. Women and people of color may, however. use the
language in the contract of employment to require institu-
tions o use race or gender preferences in reappointment.
promotion, or tenure decisions.  In Goodman vs. Board of
Trustees of Community College District 525 (1981), a court

*Fhis would apply to public institutions only if the claims are Aled under
Title VIE— highly unlikelv, given recent Supreme Court decisions making it
more difficult for public entities to ustify affirmative-action initiatives.,
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held that an employee may prove that the college's affirma-
tive-action program was incorporated in the employment
contract, and her failure to receive a promotion was a
breach of that contract. Goodman had applied for the posi-
tion of assistant dean of admissions and records, but instead
a younger male was appointed to the position. And in Sola
us. Lafayette College (19806). discussed in Section Two. a
court held that the college’s failure to consider Sola’s gender
may form the basis for a breach of contract claim.

Institutions should ensure that their institutional docu-
ments actually reflect their intentions.  In Scefsa os. City
University of New York (1992), the university was prevented
from relocating its Calendra Ttalian American Institute and
reassigning its director. The director sued under Title VI,
claiming that the university's affirmative-action plan. devel-
oped two decades earlier, had designated ltalian-Americans
an underrepresented group among its faculty, and the insti-
tution had done little to benefit this group (Kaplin and Lee
1993). The court granted an injunction (a court order pre-
venting the institution from acting as it intended), holding
that the university failed to follow its voluntarily adopted
affirmative-action plan. Institutions. therefore, should peri-
odically review their policies to ensure that they are protect-
ing (and bencfiting) the intended groups.

Southern State University Scenario
Let us return to the Southern State University scenario,
Southern State University's affirmative-action program may
be legally justified under Title VII and the Equal Protection
Clause if the university can show that it indeed is attempting
to remedy the cffects of its prior discrimination, and that it
does not use quotas. In addition, the affirmation plan does
not require the promotion or tenure of underrepresented
faculty; it merely rewards those schools that promote or
tenure those underrepresented faculty members who are
qualified. No white male is being replaced or rejected,
although departments that have limits on the percentage of
tenured faculty members may be subject to discrimination
claims if they base their decisions solely upon race.

Title VI also might permit a justification based on the
underrepresentation of women and people of color on its
faculty if the university can show a "manifest imbalance” in
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the job market. The proper comparison for determining this
imbalance is the percentage of qualified women and people
of color in the appropriate job market. This standard might
prove extremely difficult for the university since only a snll
percentage of people of color have the necessary doctorate,
and women with Ph.D.s are underrepresented in many
fields. But a lawsuit challenging this plan likely would be
filed on constitutional grounds, necessitating the application
of the “strict scrutiny” test. The Equal Protection Chiuse
probably would not permit an argument based upon a
“manifest imbalance.” Faculty lines reserved for 4 woman or
person of color may not survive a challenge of reverse dis-
crimination becuause in effect white males would be barred
from qualifying for these positions.  Regardless of w hether
Southern State University's affirmative action is legal. it
might be criticized, internally and externally. on moral.
philosophical. and political grounds.

The Diversity Dilemma: Balancing

Institutional and Individual Rights

Affirmative action in the reappointment. promotion, and
tenure process seeks to accomplish three goals: Eliminate
the effects of an institution’s own present or prior discrimi-
nation against women and people of color: remedy societal
discrimination and increase the representation of women
and people of color in the faculty ranks: and promote racial
and gender diversity on college campuses, But as the cur-
rent debate makes clear, faculty members who do not bene-
fit from affirmative action may believe their individual rights
have been violuted and that they have been the victims of
*reverse discrimination.”  Institutions of higher education
may believe that a balance between the goals of affirmative
action and cluims of reverse discrimination is impossible to
attain, although they should strive to do so.

Courts prohably will expect that institutions admit to past
discrimination to justify affirmative-action plans. This causes
a dilemma for institutions. On the one hand, if institutions
conless to past discrimination, they risk itigation from
women and people of color for discriminating against them,
even if they seck to remedy the situation.  1F they do not
take affirmative action to eliminate the effects ol past dis-
crimination, they also may be subject to a lawsuit from
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women and people of color (see Clague 1987). On the
other hand. individuals who are not benefited from their
affirmative-action plans also may sue the institutions, claim-
ing reverse discrimination.,

Nevertheless, institutions have been able to justify affir-
mative action if they are attempting to remedy the effects of
their own discrimination. In addition, Title VII permits pri-
vate and public institutions to implement voluntary affirma-
tive-uction plans if there is a "manifest imbalance™ in the job
market; if the plans are only temporary: and if the interests
of faculty members not subject to affirmative action are not
“trummeled.” Public institutions, however, are subject to
much stronger standards of justification on constitutional
grounds. In today’s socictal and political climate, the legali-
ty of affirmative-action programs are in question, particularty
in that these programs were meant to be temporary.

Affirmative action has moral, philosophical, political.
financial, and legal implications. We have provided informa-
tion about the legal implications. This information, howev-
er. must be considered tentative since any definitive
discussion of the legal implications of affirmative action is
impossible. Furthermore, institutions of higher education
ultimately must deal with the other implications themselves,
taking into account the collective needs and conscience of
all of its constituents.
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THE LEGAL IMPLICATIONS OF PEER REVIEW

Consider this scenario:
You believe you have been the victim of gender dis-
crimination in yeur institution’s decision not to pro-
mote you to full professor. You think that some of the
members on the promotion and tenure committee _
were biased against members of your gender, and vou
want to know how they voted.  You consider filing a In 1990, the
claim with the EEOC alleging a Titde VIT violation. Supreme Court
How likely is it that vou will obtain the information rejected a

that you scek? claim to an

N : . , . institutional
In this section, we discuss some of the legal issues associ- .
ated with peer review, specifically the disclosure of confi- p':ivdegefrom
dential § er-review materials: the ability of administrators disclosure Of
and faculty members involved in evaluating candidates for conﬁdential
reappointment, promotion. or tenure: and the use of student peer-revieu)
evaluations and other evaluation tools by peer-review com-  saterials.
mittees.
Colleges and universities rely on the judgments of internal
and external peers to assess the quality of a faculty mem-
her's scholarship, teaching, and service and to recommend
whether reappointment, promotion, or tenure should be
granted (Kaplin and Lee 1995). Until recently fucelty mem-
bers usually were not given aceess to these evaluations, @nd
evaluators were assured of confidentiality.  In fact, some
evaluators refused to provide candid evaluations unless they
were promised confidentiality,  During the last 10 years,
institutions have been compelled by courts to disclose peer-
review muterials in the processing of discrimination com-
plaints (Brown and Kurland 1993). Faculty members and
administrators involved in the evaluation of unsuccesstul
candidates for reappointment. promotion, or tenure have
been asked to provide depositions, answer interrogatories,
or surrender information within their control (Kaplin and
Lee 1995).
In 1990, the Supreme Court rejected a claim to an institu-
tional privilege from disclosure of confidential peer-review
materials, Prior to 1990, the federal and state courts had
been divided regarding this issue. Today, courts generally
agree that faculty members charging discrimination can have
access o all documentation in their files and perhaps in
other faculty members® files as well if the information is
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relevant to their complaints (Brown and Kurland 1993). The
AAUP also has called for disclosure of this material.

- In any litigation. each party is allowed to prepare for trial
by obtaining information about the other party's case. This
information-gathering process is called “discovery.”

- Through discovery, each party can obtain information

_ through depositions, written interrogatories, production of
documents, physical or mental examinations, and the like.
In a federal discrimination lawsuit, the faculty member alleg-
ing discrimination can discover any “nonprivileged™ material
that is relevant o the charges, and this may include peer-
review materials. The courts and the Federal Rules, of
Evidence, which govern discovery in federal litigation, do
not favor privileges that keep information confidential. But
I courts have the authority to recognize privileges on a case-
' hy-case basis (Baglione 1987).

In Title VII cases, the EEOC may be investigating the
matter as well, The EEOC's discovery rights are broader
than those of individual faculty members. This is because
Congress wanted the EEOC to have extensive aceess to evi-
dence to eradicate employment discrimination (Barrow
1990). Courts also have construed the relevancey require-
ment very broadly in EEOC investigations. thereby allowing
access 1o a great deal of peer-review materials which might
provide evidence of discrimination (Baglione 1987). 1If an
institution refuses 1o disclose the peer-review materials, the
EEOQC has the authority to issue a subpoena and to sue the
institution in federal court to enforce the subpoena (Barrow
1990).

Arguments For and Against

Disclosure of Peer-Review Materials

Faculty members challenging a negative employment deci-
sion and the EEOC investigating churges of discrimination
must rely on access to confidential peer-review materials,
prompting institutions to argue that this information must be
privileged against disclosure to ensure the integrity of the
peer-review system (Baglione 1987). Institutions often claim
that maintaining the confidentiality of peer-review evalua-
tions is essential because the promotion and tenure process
needs candid evaluations from reviewers, and this can only
be accomplished when evaluators are assured of confiden-
tiality,
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In addition to maintaining the integrity of the pecr-review
system, institutions have requested a qualified privilege to
keep peer-review materials confidential on the grounds that
liberal discovery rules allow faculty members or the EEOC to
demand production of too many documents relating to reap-
pointment, promotion, or tenure evaluations, and this pro-
duction will have disruptive and burdensome effects on
institutions (Baglione 1987). Furthermore. when a faculty
member seeks access to the personnel files of other faculty
members for comparison, the disclosure may cause “bad
blood™ in the department, embarrassment to others, and
damage the reputations of faculty members not involved in
the lawsuit (see Chrouicle of Higher Education. Feb. 3.
1995). .

Colleges and universities also have claimed a privilege
protecting the confidentiality of peer-review materials on
constitutional grounds. Institutions have argued that the
peer-review system serves important academic freedom
interests. The Supreme Court recognized the First
Amendment right of institutional academic freedom in
Sweezy vs. New Hampshire (1957) and Kevishidn vs. Board
of Regents (1967).  Academic freedom includes the right of
colleges and universities to decide, on academic grounds.
who may teach, The process of deciding who may teach
necessarily requires the reappointment, promotioa, or tenure
process, and to maintain the integrity of this process. confi-
dentiality is needed to ensure that evaluators are candid
(Olswang and Lee 1992: School Lau: Reporter. December
1994). Confidential peer review, therefore, serves important
academic freedom interests.

There also are arguments in favor of disclosing peer-
review materials. Faculty members who believe they have
bee discriminated against are able to determine whether
they have a legal claim if they have access to this informa-
tion. Also. evaluators should be held accountable to the
institution and to the faculty members involved by disclosing
their evaluations (sce Coates 1993%), Faculty members also
should have the same rights as many emiployees in nonacad-
emic public organizations, who have the right in a number
of states to inspect their personnel records (see Olswang
and Lee 1992). Furthermore. disclosing this information to
the faculty member on request actually may avoid potential
lawsuits, since the faculty member may find that the reasons
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for the negative decision are valid. Finally. disclosure  f this
information forces evaluators to be honest and forthright
(Coates 1995). and encourages them to base their decisions
upon specific examples to avoid the possibility of heing
charged with discrimination.

Somwe scholars also have questioned the need for an
academic freedom privilege (see DeLano 1987). These
scholars have contended that the academic freedom to
decide who may teach means only that institutions muay
determine who may teach on academic grounds. A deci-
sion based upon discrimination or one that censors free
speech is not entitled to constitutional protection. and the
only way to determine whether the institution's decision is
hased upon academic grounds is to examine the materials
used to make the decisions. A privilege keeping peer-
review muaterials confidential may give colleges and universi-
tics more than the freedom to decide who may teach: it also
gives them the freedom to base their decisions upon any
grounds. including discrimination or political or religious
affiliation and other illegal grounds.

Despite the arguments in favor of protecting peer-review
materials from heing disclosed to faculty members challeng-
ing negative reappointment. promotion, or tenure decisions,
the current judicial trend allows faculty members aceess 10
this information. especially in employment-discrimination
litigation.

Peer Review and the Courts — A Short History
In 1990, the Supreme Court decided that at least as far the
EEOC was concerned institutions of higher education could
not cluim a privilege of confidentiality in discrimination cas-
es. In University of Pennsyleania vs. EFE.O.C (1990, the
Supreme Court upheld the EEOC's subpoena of various
peer-review materials. Prior to this case. courts were divid-
ed on the issue of whether academic institutions enjoyed a
privilege protecting confidential peer evatuations tfrom dis-
closure. The Supreme Court made it clear that such a privi-
lege could not be available 1o frustrate the EEOCs obligation
to cradicate discrimination in faculty emplovment. Today.,
courts seem fairly consistent in giving aceess to peer-review
materials in cases alleging discrimination (Hendrickson
1991).

Betore the Cuiversity of Pennsvivania case. federal courts
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dealt with requests for disclosure of peer-review materials
by taculty members or the EEOC in three ways: They grant-
eda qualified prvilege protecting such materials; they bal-
anced the academic freedom and educational-excellence
interests against the need to fairly investigate charges of
discrimination: or they rejected any institutional argument in
Favor of disclosure. Following is a summary of some of the
mujen cases dealing with this issue,

The first major case dealing with the disclosure of peer-
review materials was i Re Dinnan (Y981, which rejected
such a privilege  In this case, James Dinnan, a member of
the College of Fducation's Promotion Review Committee at
the Universty of Georgia, refused to answer questions
regardimg how he vored on o promotion application.
Dmnan appealed his conviction, claiming an academic
trecdom privilege* The Court of Appeals for the Fifth
Cacut held that no such privilege existed, stating that
crdenie freedon, though important, cannot cause other
mterests teradicatmg emplovment discrimination or freedom
of speech. tor example) to be frustrated.

In Coves Board of Higher Education, City of New: York
1982 the Court of Appeals for the Second Circuit held tha

the decon of whether o disclose confidential peer-review

mdtennls reqguires o balancing of conipeting interests. An
Alrtcn Amencim mstructor at LaGuardia Community
College s business division denied promotion to assistant
protessor on several occasions asked the court to compel
twor members of the personel commitiee tone ot whom
was the chaie of his department) o disclose how they voted
i s case tthe bicuby members claimed an academic
tricedonm privileged - Concerned that Gray would not be able
to prove mtentional discerimination without knowing how
these taculty members voted, the cowrt adopted the AAUP's
~olution of 4 balanding test, taking into consideration factors
mdluding whether the candidate received a meaningtul
staterment of reasons from the peer-review committee and
was atlarded proper mtramural grievancee procedures. The
coutt hehieved thns solution strack an appropriate balance
between acadenne treedom and anindividual's right 1o fair

SHis contampt comacte s mctaded oS Too iine lor cach das he retused 1o
hschone i vere Ao 30 s of b remaned defaant al the order 1o
chsebowe s vt he wonld tovene a 9oday Ll seatence
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consideration on the other. In this case, the court tipped the
balance toward discovery.

Although the court in Gray held in favor of disclosure, it
indicated that if the institution provided an unsuccessful
tenure candidate with a meaningful statement of reasons,
that factor would weigh heavily in balancing whether to
protect the committee members™ votes and other peer-
review materials from disclosure. In E.E.O.C. vs. University
of Notre Dame Du Lac (1983). the Court of Appeals for the
Seventh Circuit took a stronger stance in protecting peer-
review material from disclosure by holding that colleges and
universities had a qualified privilege against disclosure of
peer-review materials. The EEOC had attempted to obtain
peer-review materials in a race-discrimination claim. The
court stressed the importance of confidentiality in the peer-
review process and held that before producing the files to
the EEOC, the university should be permitted to redact all
identifying information, and the release of further informa-
tion must be based on a finding of “compelling need.”

The Court of Appeals for the Third Circuit, however,
rejected the qualified-privilege argument and the baluncing
test. In EE.O.C s, Franklin and Marsball College (1985),
the EEOC sought enforcement of a subpoena for a number
of documents in a national-origin discrimination claim.
including tenure-recommendation forms prepared by faculty
members: annual evaluations: letters of reference: evalua-
tions of the faculty member's publications by outside
experts; and all notes, letters, memoranda, and materials
considered during the tenure decisica. The court, acknowt!-
edging the potential burden on the peer-review process,
held in favor of the EEOC, noting that since Congress did
not exempt academic institutions from Title VIT's prohibition
against discrimination, they were subject to EEOC investiga-
tions.

Courts appeared to move away from granting a qualified
privilege against disclosure of peer-review materials. In

Jackson vs. Harvard University (1980)*, the court held the

faculty member was not entitled to discover the identities of
evaluators without showing a “particularized need” sufficient
to overcome the university's qualified academic freedom

“Ihis case finally was decided in 1990 and wiis discussed in Section Four,
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privilege, nor was she entitled to discover information
regarding the selection of students and nonfaculty employ-
ees or the tenure decisions of faculty members at other
schools in the university. The court held, however, that she
was entitled to additional information not found in the aftir-
mative-action reports, the information o arding tenure can-
didates for the past 10 years, including the tenure files of
men granted tenure during that period (with the names
redacted), and the records of complaints by business-school
faculty members.

The Jackson court acknowledged the existence of the
qualified privilege, but such a privilege was rejected by a
) New Jersey Court in Divon vs. Rutgers (1987). Dixon, an
- African-American female assistant professor in the College of

Arts and Sciences, was denied tenure because of what she
_ claimed was gender discrimination. Dixon requested infor-
mation contained in her promotion and tenure file. The
court held that academic freedom privilege did not protect
the confidentiality of material contained in promotion pack-
ets of faculty members of the state university in the face of a
gender-discrimination challenge. In Orbovich vs. Macalester
College (1988), a court ordered the disclosure of the compar-
ative evidence (the personnel files of other faculty members)
because that evidence is relevant in a case alleging gender
discrimination and rejected the college’s argument that the
oroduction of this material was too burdensome, holding
that the college must prove that the burden was “unreason-
able.” Nevertheless, the court recognized the confidential
nature of the personnel files and issued a protective order
that barred further disclosure without court approval.

As these cases indicate, the federal courts were not in
agreement regarding the disclosure of peer-review materials,
Some scholars argued that the lack of harmony among the
_ courts created problems for academic decisionmakers who
’ lacked the security of assured confidentiality before making
candid appraisals (see Partain 1987). This lack of agreement
and the ensuing confusion for the institutions, faculty mem-
bers alleging discrimination, and the EEOC led the Supreme
Court to accept the appeal of Unirersity of Pennsylvania,
which had been ordered by the lower federal courts to win
over peer-review materials to the EEOC in a compliaint alleg-
ing gender and national-origin discrimination.
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University of Pennsylvania vs. E.E.O.C. (1990)

In University of Pennsylvania, the university asked the
Supreme Court to hold that academic institutions had a qual-
ified privilege against disclosure of confidential peer-review
materials, Although the privilege was specifically requested
in Title VII cases. it probably also would apply to other situ-
ations in which faculty members were denied reappoint-
ment, promotion, or tenure. including violations of academic
freedom, breach of contract, and other such litigation (see
Rabban 1993),

In 1985, the University of Pennsylvania denied tenure to
Rosalie Tung. an associate professor in the Wharton School
of Business. Tung filed a Title VII discrimination claim with
the EEOC, alleging gender and national-origin discrimina-
tion. She stated in her charge that she had been sexually
harassed by her department chairman and that after she
insisted their relationship remain professional, he submitted
a negative letter to the university's personnel committee.
She also cluimed that her qualifications were “equal o or
better than™ those of five named male facutty members who
had received more favorable treatment. Tung noted that
faculty members in her department had recommended her
for tenure; that she had been given no reason for the deci-
sion against her; and that she had discovered that the per-
sonnel committee attempted to justify its decision “on the
ground that the Wharton School is not interested in China-
related research.” which she claimed meant that the school
did not want a ~Chinese-American, Oriental woman in their
school™ (p. 184,

The EEOC undertook an investigation into the charge and
requested a variety of information from the university.
When the university refused to provide some of the informa-
tion, the EEOC issued a subpoena seeking, among other
elements, Tung's tenure-review file and the wnure files of
the five male faculty members identified in the charge. The
university contended that certain items in the subpoena
were “confidential peer-review information.” specifically.
confidential letters written by Tung's evatuators; the chair-
person’s letter of evatuation: documents reflecting the inter-
nal deliberations of the tenure committees: and comparable
portions of the tenure-review files of the five males. When
the university refused to comply with the subpocena. the
EEOC sued to enforee its subpoena. The lower federal
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courts ordered the university to comply with the subpoena,
and the Supreme Court accepted the university's appeal.

The university contended that the EEOC should be
required to seek a judicial finding of “particularized necessi-
ty,” beyond a showing of mere relevance, before the peer-
review materials are disclosed (essentially what the court in
University of Notre Dame Dit Lac [1983] had decided). To
support this request. the university raised essentially two
claims. First, it urged the court to recognize a qualified
common-law privilege against disclosure of confidential
peer-review materials. This assertion was grounded in the
Federal Rules of Evidence permitting courts to recognize
privileges on a case-by-case basis. The university claimed
that this privilege was necessary to protect the integrity of
the peer-review process, which in turn is central to the
proper functioning of colleges and universities. The
Supreme Court refused to recognize such a privilege
because Congress had considered these concerns but did
not provide the privilege. By extending Title VII to institu-
tions of higher education and providing broad EEOC sub-
poena powers, the court reasoned. Congress did not see fit
to create a privilege for peer-review materials. Furthermore,
to enuble the EEOC to make informed decisions at each
stage of the enforcement process, Title VI confers a broad
right of access to relevant peer-review materials. At the
same time, Title VI had provisions preventing the EEOC
from muking confidential materials public. The Supreme
Court noted that:

disclosire of peer-review materials will be necessary in
order for the [EEOCT to determine whether illegal discringi-
nation bhas taken place. Indeed. if there is a “smoking
gun 1o be found that demonstrates discriniination in
tenure decisions, it is likely to be tucked away in peer-
revien: files (p. 38:4).

Imposing a requirement on the EEOC that it demonstrate a
specific reason for disclosure beyond a showing of mere
relevance. the court reasoned. would place a substantial
litigation-producing obstacle in the way of the EEOCs
cfforts to investigate and remedy alleged discrimination: a
university faced with disclosure might use the privilege to
frustrate the EEOCS mission. The Supreme Court was reluc-
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tant to place a potent weapon in the hands of employers
who have no interest in complying voluntarily with the act
and who wish instead to delay investigations by the EEOC.

The Supreme Court also rejected the University of
Pennsylvania's second claim: that it had a First Amendment
right of academic freedom against wholesale disclosure of
the contested documents. The university contended that it
exercises the right of determining, on academic grounds,
who may teach through the process of awarding icugre
The peer-review process is the most important element of
the tenure systenm, and it requires cardid and detailed evalu-
ations from internal and external reviewers. Because evalu-
ators traditionally have been provided with assurances of
confidentiality to ensure candor, requiring disclosure of
peer-review evaluations without compelling reasons would
undermine the tenure process, thereby infringing on
academic freedom. Furthermore, the university claimed that
disclosure of this information would result in a “chilling
effect” on candid evaluations and, as a result, the quality of
the evaluations would decline and tenure committees no
longer would be able to rely on them. Disclosure of peer-
review materials also will lead to divisiveness and tension
among the faculty, placing a strain on faculty relations and
impairing the “free exchange of ideas™ that is the “hallmark
of academic freedom™ (pp. 583-06).

The Supreme Court disagreed. First, it believed that the
university's argument was misplaced. The cases ensuring a
First Amendment right to academic freedom involved gov-
ernmental attempts to control or direct the content of the
speech engaged in by the university or those affiliated with
it. The EEOC was not attempting to regulate the content of
the university's speech; it was not providing criteria the uni-
versity must use in selecting faculty members, nor was it
preventing the university from using any criteria it wished,
except those prohibited by Title VII. The court determined
that the university's claim “did not fit neatly within any right
of academic freedom,” and what the university sought was
an expanded right of academic freedom,

The court also rejected the university's contentions regard
ing the impact of disclosure on the peer-review process,
referring 1o these arguments as “extremely attenuated,”
“remote,” and “speculative.” The court, in other words, was
not convinced that disclosure would undermine academic
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freedom or the peer-review process, noting that confidentiali-
ty is not the norm in all peer-review systems, and that some
disclosure also would take place if the university's request
was adopted. Furthermore, the court was not convinced that
academicians would be less candid or honest in evaluating
candidates for reappointment, promotion, or tenure:

Finally, we are not so ready as fthe universityf seems to be
to assime the worst about those in the academic conmui-
nity. Altbough it is possible that some evaluators may
become less candid as the possibility of disclosure increas-
es, others may simply ground their evaluations in specific
examples and illustrations in order to deflect potential
claims of bias or unfairness. Not all academics will hesi-
tate to stand up and be counted when they evaluate their
peers (p. 388).

It can be argued that this ruling is limited to the specific
issue before the court: whether the EEOC in a Title VI
investigation was required to show a “particularized necessi-

“ty” to have access to tenure-review files rather than merely

Q

demonstrating that the information was “relevant” to its
investigation (Olswang and Lee 1992; School Law Reporter,
December 1994, p. 2). Furthermore, few faculty members
actually will find in these materials the type of information
they need to conclusively prove discrimination, and courts
are highly deferential to academic decisions anyway. espe-
cially if the peer-review committees voted against reappoint-
ment, promotion, or tenure (Olswang and Lee 1992,

Nevertheless, the University of Pennsylvania case is
important because it appears to permit access to confidential
peer-review materials upon the filing of an EEOC complaint,
and it gives the EEOC the right to discover confidential
information contained in other faculty members' files,
Clearly, colleges and universities no longer can assure peer
cvaluators total confidentiality, and they should guarantee
that these evatuations are well documented and supported
by ample evidence (Olswang and Lee 1992). Furthermore,
even though this case involved an EEOC subpocena, faculty
plaintiffs also are likely to be entitled to peer-review infor-
mation, including letters from outside evaluators, written
recommendations of departmental or other committees, and
other relevant information (Kaplin and Lee 1999),

....colleges and
universities no
longer can
assure peer
evaluators
total
confidentiality,
and they
should
guarantee that
these
evaluations are
well
documented
and supported
by ample
evidence.
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This case also is indicative of the courts’ belief that the
interest in preventing discrimination ourweighs the institu-
tions” interests in keeping peer-review information confiden-
tial. Many scholars still believe that disclosure of
confidential peer-review materials will prevent candid evalu-
ations of candidates, an argument the Supreme Court reject-
ed by indicating that potential disclosure will only force
evaluators to provide specific examples in support of their
recommendations. Regardless, courts are reluctant to privi-
lege this information in discrimination cases, believing that if
any evidence of discrimination exists, it is likely to be found
in peer-review materials.  Research indicates, however, that
in the few cases in which faculty members prevailed in dis-
crimination cases, the information contained in peer-review
files was not vital to the resolution of the cases (Olswang
and Lee 1992). Furthermore, the research does not support
the perception that granting greater access to peer-review
materials will significantly increase the tenure rates at many
colleges and universities (Bednash 1991).

Some scholars believe the University of Pennsylvania's
academic freedom claim, if accepted. would have actually
hindered academic freedom. Frost contended that the uni-
versity's insistence on a confidential peer-review process
actually works against academic freedom (1991). Academic
freedom. Frost argued. was developed within the context of
individual rights and stressed the importance of open and
free inquiry, and it was:

convoluted to strictiere the tennre process so ds 1o restrict
open debete and inguiry on the assumption that an open
process might reduce candor. and then nuse academic
Sreedom doctrine to support that logic. A confidential
peer-review process makes open debate impossible becanse
it restricts relecant information, and thus free exchange,
to da limited group of scholars. A more open procedure.
with participants expressing aud supporting responsible
opinions, would scem to be more in barmony with the
scholarly mission of the unicersity (p. 349),

Access to commitiee deliberations and actual votes
Faculty members have been given access to promotion and
tenure committee deliberations and the actual votes of
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reviewers. [n Re Dinnan (1981) dealt with this very issue,
and the court indicated very little patience for an argument
claiming that disclosure of a promotion and tenure vote
would undermine the peer-review process. and for those
= who claim such a privilege:

No one compelled Professor Dinnan to take part in the
tenure decision process. Persons occupying positions of
responsibility. like Dinnan, often must make difficudt
decisions. The consequience of such responsibility is that
occasionally the decisionmaker will be called upon to
explain bis actions. In such a case. be must bave the
courage to stand up and publicly account for bis decision.
If that means that a few weak-willed individuals will be
deterred from serving in positions of public trust, so be it:
society is better off without their services. If the decision-
maker bas acted for legitimate reasons. be bas nothing to
— Sear. We find nothing beroic or noble about [Dinnan's/
position; we see only an attempt to avoid responsibility for
bis actions. If [Dinnan/ was unewilling to accept responsi-
hility for his actions, be should never bave taken part in
the tenure decision-making process. However, once he
accepted such a role of public trust. he subjected bimself to
explaining to the public and any affected individueal bis
decisions and the reasons bebind them (p. 432).

- Some courts have denied access to committee deliberations
_ or the actual votes of committee members. For example. in
) Desimone vs. Skidmore College (1987), the court refused to
grant the faculty member aceess to committee deliberations
because the committee twice had ruled in the faculty mem-
ber's favor, and it wus the dean who denied the faculty
member tenure. Despite Desimone. courts have been will-
ing to grant access to these materials because they are con-
sidered necessary to sustain charges of discrimination.  In
Gray (1982). discussed previously. the court determined that
disclosure of committee members’ votes was necessary in
light of the institution’s refusal to provide meaningful rea-
sons for a negative promotion decision. Tn the Franklin
and Mcrshall College (1985) case, the court granted access to
this material citing fnt Re Dinnan as persuasive.  In fackson
(1980). the court granted access to the detiberations of the
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tenure committee. And in University of Pennsylvania (1990),
the Supreme Court indicated that such information should
be available to the EEOC if it determines it to be relevant.

Committee members who refuse to disclose their votes
when ordered by a court face the same consequences that
Dinnan faced: a contempt citation, fines, and jail time. In an
interesting note, despite the ruling in the case Dinnan still
refused to disclose how he voted, and the court ordered him
jailed; he arrived at the jail dressed in full academic regalia
(Kaplin and Lee 1995).

Alternatives to full disclosure

The Federal Rules of Evidence also permit courts to issue
protective orders that protect a party from annoyance,
embarrassment, oppression. or undue burden or expense
(Barrow 1990). Even if the institution must disclose peer-
review information, it may seck a court order allowing limit-
ed disclosure. A protective order, for example, may allow
the institution to redact the files or to limit access to those
individuals directly involved in the litigation (Barrow 1990;
DeLano 1987; Partain 1987: Weeks 1990). A protective order
allows faculty members a fair opportunity to prove their
charges but not be too broad.

The University of Pennsylvania case did not address the
issue of whether identifying information can be redacted.
Colleges and universities may be able to redact the names
and any identifying information of peer reviewers before
permitting the EEOC access to the files. Therefore. a de
facto qualified privilege still may exist (Frost 1991).
Although, as Kaplin and Lee pointed out. the court’s lan-
guage upholding the EEOC's need for “relevant” information
suggests that if the EEOC asserts that the identifying infor-
mation is relevant, access would have o be provided (1993).

Redaction might serve the purposes of all parties in a
discrimination litigation (Barrow 1990): The faculty member
and the EEOC would have access to the evaluations, and the
institution still would protect the identities of the reviewers,
maintaining some level of confidentiality.  Furthermore, one
can argue that the identities of reviewers are irrelevant in a
discrimination lawsuit. The identitics of external reviewers
may be particulardy irrelevant because even if there s proof
of discrimination in these evaluations, it is the institution.
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not the reviewers, who actually make the decision (see
Baglione 1987).

Redaction, though arguably preferable to full disclosure.
does not solve all the problems. As Barrow indicated, facul-
ty members in small departments probably would identify
the evaluator by the writing style. handwriting, or print type
of a document (1990). Redaction: therefore, may not protect
the identity of reviewers in all cases. Furthermore. colleges
and universities may redact more than the identities of
reviewers, making discrimination more difficult to prove.
On occasion the EEOC may be able to argue that redaction
is useless; this is particularly true if the faculty member
believes that specific people intentionally discriminated
against him or her. and the faculty member's attorney wishes
to interrogate them.

Courts are reluctant to allow institutions to protect peer-
review information when allegations of discrimination are
made. Since the Supreme Court has made it clear that no
common-law or academic freedom privilege exists, an insti-
tution’s only recourse may be a state law protecting the
disclosure of this kind of information. As we will discuss in
the next section, some states provide some protection, but
many states do not.  Institutions wishing to avoid disclosure
of confidential peer-review materials may have to lobby
their state legislators for statutory protection (Barrow 1990).

State Law and the Peer-Review System

For many public institutions (and some private ones as
well), University of Pennsylvanied has little significance since
their states’ laws have been interpreted to permit access (o
personnel files. Administrators and faculty members
involved in the reappointment, promotion. and tenure
process should understand the extent to which their states
protect confidential peer-review materials, Many states have
employee “right-to-know™ laws which grant employees the
right to inspect their personnel files. These laws. however,
usually exempt “reference letters.” Many states also have
open records Laws (often referred to as “sunshine laws™)
which permit access to public documents unless the docu-
ments are exempted from disclosure, One exemption might
be personal information which, it disclosed. would violate
an employee’s right to privacy (see Olswang and Lee 1992),
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Employee right-to-know laws

Employee right-to-know laws have been used successfully to
gain access 1o a faculty member's personnel file. For exam-
ple, the state of Pennsylvania’s law guaranteeing faculty
members the right to inspect their personnel files was used
successfully in two 1988 cases to gain access 10 peer-review
materials, In Pennsylvania State Univensity os.
Commonuealth of Pennsylvania. Departinent of Labor and
Industry. Bureau of Labor Standards (1988), the court held
that the Pennsylvania Personnel Files Act requiring the dis-
closure of “performance evaluations” includes tenure
reports. Although the law exempted “letters of reference.”
the court determined that tenure reviews are performance
evaluations. Also in Lafayette College vs. Commonwealth of
Pennsvivania, Department of Labor and Industry, Burean of
Labor Standards (1988). the court determined that a faculty
member denied tenure was entitled not only to his tenure
file but also to the letters by externa. scholars evaluating a
manuscript authored by the faculty member. The bureau
determined that these materials were performance evalua-
tions. The court upheld that bureau's determination and
rejected the college’'s arguments that the tenure reports and
the letters of evaluation were “letters of reference™ and thus
exempted from the Personnel Files Act.

In other states, these cases may be decided differently.
For example. in Muskovitz vs. Lubbers (1990). a Michigan
court exempted some peer evaluations from disclosure. rul-
ing that a letter from a dean to the provost regarding a facul-
ty member's performance was exempt from the state’s
right-to-know act (Kaplin and Lee 1995). The court charac-
terized the letter as a “staff planning document,” one of the
exemptions to the law. It also ruled that the names of peo-
ple who prepared the evaluations. and other identifying
information, were exempt from the law as “employee refer-
ences supplied to the employer™ and could be redacted from
the documents submitted to the faculty member (Kaplin and
Lee. p. 330).

In California. faculty members would have o more diffi-
cult time gaining access to their personnel files. In Scharf
s, Regents of the Untiversity of Californica (1991), six faculty
members denied tenure and promotion and the American
Federation of Teachers sued the University of California
claiming that the state’s Education Code gave faculty mem-
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bers complete access to their personnel files. The court held
that given the University of California’s constitutional auton-
omy, the state’s right-to-know law was inapplicable. The
court also held that faculty members involved in the peer-
review process had a state constitutional right to privacy —
in effect, the right to privacy protected peer-review materials
from disclosure. Furthermore, the court was persuaded that
the faculty members were provided with a (()mprchenswc
summary of the peer-review material,

As indicated in Scharf, a state’s right-to-privacy laws may
protect peer-review materials from disclosure, but this right
is not absolute. In Board of Trustees vs. Superior Court
(1981). the court denied a former Stanford professor’s
request to inspect the personnel records of certain faculty
members on the ground that the professor had not demon-
strated sufficient relevance or necessity outweighing the
faculty members’ constitutional guarantee of privacy. The
court indicated. however, that legitimate claims of discrimi-
nation or violations of free speech may provide the “necessi-
ty" outweighing other faculty members right to privacy.

Allegations of defamation or other torts do not outweigh
the right to privacy. In Rabit s, Superior Court of the
County of Santa Clara (1987), Ivor Davies was denied the
Mcbhonnell Chair of East European History by the history
department at Stanford University, even though a search
committee had recommended him for the position. The
provost agreed to provide Davies with a written summary of
the grounds for the decision, but Davies filed a defamation
lawsuit against Kahn (who was a department faculty mem-
ber), other faculty members of the history department, and
unnamed people who submitted references to the commit-
tee. Davies sought to have Kahn and others disclose how
they voted, the motives for the votes, and the contents of
comments made during a faculty meeting (during which
Davies claimed he was defamed). The court found that
California’s right to privacy protected Kahn and the peer-
review files from discovery. California’s right to privacy. the
court held, protects against both public and private inva-
sions of privacy, but it is qualificd — courts will not enforce
the right against compelling state interests that outweigh the
right to privacy (torts such as defamation are not compelling
enough, but violations of constitutional or civil rights might
be). The court also was convinced that Davies was sufti-
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ciently provided with a comprehensive summary of the rea-
sons for the denial.

Employee right-to-know laws, therefore. guarantee faculty
members in some states access to their personnel records,
which may contiin confidential peer-review materials. In
some states, however. the right to privacy (of peer review-
ers) may prevent faculty members challenging a negative
reappointment, promotion, or tenure decision from having
access to confidential peer-review materials. But even in
these states, the right to privacy may be outweighed by
legitimate claims of constitutional or civil rights. In all cases.
institutions should provide faculty members with a compre-
hensive summary of the reasons for the dedision.

State sunshine laws

Faculty members also have used state open-records laws to
gain access not only to their files but to the files of other
faculty members to determine whether they were treated
fairly in an employment decision. Some state courts have
interpreted these statutes as permirting access to the sub-
stance of the peer-review decision. although the names and
other identifying information of the reviewers may be pro-
tected from disclosure in some states (Olswang and Lee
1992).

In State Ex Rel. James vs. Obio State University (19940, the
Supreme Court of Ohio held that materials contained in pro-
motion and tenure files maintained by the university are
public records subject to disclosure under the Ohio Public
Records Act. William Calvin James, an assistant prefessor in
the department of geological sciences. sought access to and
copies of records contained in promotion and tenure files
maintained by the university. The dean of the college of
math and physical sciences offered James aceess to a redact-
ed version of James” own promotion and tenure file bt
refused him access 1o any other faculty member's file. The
dean also refused to provide James with access to the chair-
person's evaluation tetter and any information that might
reveal the identity of persons evaluating James” work. James
sued to compel disclosure of the disputed information.

The university claimed that the records should be redact-
cd 1o protect the evaluators” names. and that disclosure
would substantially infringe on the university's constitution-
ally protected right to academic freedom. The court rejected
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the university's academic freedom argument essentially for
the same reasons that the U.S. Supreme Court did in
Uneirensity of Pennsylvaria; specifically. the court determined
that the issue was not whether the university is permitted to
decide on academic grounds who receives promotion and
tenure but whether the records of those decisions are public.
The court rejected the argument that the integrity of the
peer-review system would be undermined by a faculty
member's access to personnel files. The court noted that
schoburs routinely evaluate cach other’s work in such public
forumis as conferences and journals, but even if the system is
undermined by disclosure of peer-review materials, this was
a matter for the legiskiture to correct, not the courts. The
court also noted:

I adddition. it is ironic that ihe university bere argues that
academic freedom is challenged by the disclosure of the
documents. It seems the antithesis of academic freedom to
metintaini secret files upon which promotion and tenire
decisions arve made, unavailable eren to the person who is
the subjoct of the eraliation.

The fames decision is important. The court was strongly in
v or of disclosure of promotion and tenure files, and this
has been the trend in recent years. This case also may have
granted more rights o faculty members in Ohio than those
required by the Oniversity of Pennsylrania case. Actually,
this case is striking because it allows public access to public
university files tanyone can review these files because they
arenvailable under the state’s sunshine act). Furthermore,
nost onby does this case hold that faculty members are enti-
thed to see unredacted versions of their own promotion and
tenure files Ganissue the Supreme Court did not address),
but it also suggests that they may be entitled to see the files
of ther colleagues-as well (School Law Keporter. December
19942 James also highlights the “delicate batancing that
must be kept between the interests of individual professors
and the general public in disclosure of public documents
and the mterests of universities in ensuring the integrity of
thon promotion and tenure processes”™ (p. 3. Whether oth-
er states follow the raiasonmg of the Ohio Supreme Court, of
CORUrsee. l'('l]];lin\ O I)(' SeCn.

A college or university facing either a request for disclo-
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sure of peer-review materials or a request to keep those
documents confidential should review certain internal docu-
ments prior to acting on the request. For example. many
faculty collective-bargaining agreements nuy contain provi-
sions relating to personnel records and evaluations. In addi-
tion, the internal policies, rules, and regulations of the
institution may set forth obligations with regard to the reten-
tion and disclosure of personnel records.

The current trend in courts is toward disclosure. Even the
AAUP, which previously had contended that a qualified privi-
Jege can be invoked on a balancing of factors, including
access to a statement of meaningful reasons and review pro-
cedures, issued a report calling for broad disclosure in litiga-
tion as well as internal reviews, The 1992 report, "Access tO
Faculty Personnel Files,” reaches the following conclusions:

. Faculty members should have access to their own files,
including unredacted letters, at all times:

. Faculty members should be afforded access upon request
1o general information about other faculty members such
as is normally contained in a curriculum vitac:

. Files of a faculty complainant and of other faculty mem-
hers, for purposes of comparison. should be available in
unredacted form to faculty appeals committees to the
extent such committees deem the information relevant
and necessary to the fair disposition of the case betore
them; and

4. A faculty appeals committee should make availuble to the
aggrieved faculty member, in unredacted form and with-
out prejudging the merits of the case, ull materials it
deems relevant to the complaint, including personnel files
of other faculty members. having due regard for the pri-
vacy of those who are not parties to the complaint
( Academe, July/August 1992).

Siudent Evaluations and Other Evaluation

Tools Used by Peer-Review Committees

Reappointment. promotion. and tenure decisions usually are
based upon the quality of a candidate’s scholarship. service,
and teaching, which is determined largely through
judgments of many people. Many negative tenure decisions
are based on deficient scholarship, which often is measured
in terms of the number and quality of publications. Some
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negative decisions are based upon inadequate service com-
mitments. Although some aspect of the service criteria (the
number of commitments, for example) can be quantified,
this also can be subjective (whether service on an institu-
tionwide committee is more important than on a department _
committee, for example). -
Poor teaching also is a common basis for a negative deci- Student
sion — probably more so in recent years. But what consti- evaluations, in
tutes effective or ineffective teaching is highly subjective as particular,
well, Institutions. however, often attempt to measure teach- increasingly
ing through obsenvations, portfolios, or student evaluations are being used
(see Centra 1993 for a discussion of the rescarch on the 5
validity, reliability, and utility of these measures).  Student in tenure and
evaluations, in particular. increasingly are being used in promOtion'
tenure and promotion. The ease of obtaining these data and
the extensive research supporting their use have, no doubt,
contributed to their acceptance.
Despite the subjectivity of measuring the quality of a
faculty member's scholarship, service, and teaching accom-
plishments, courts will rarely. if ever, question the appropri-
ateness of an institution’s criteria (or how they measure
them) for granting reappointment, promotion, or tenure.
Peer-review committees have great discretion in how they
measure these criteria and what weight they give to each
criterion. Courts hold that faculty members and administra-
tors involved in the peer-review process are experts, and
they will rarely substitute their judgments for those of peer-
review committees®,  Peer-review committees, therefore,
may evaluate faculty candidates using student evaluations,
ohservations, portfolios, citation counts, external evaluators,
and other information.  Although these evaluation tools all
have strengths and weaknesses (see Centra 1993). peer-
review committees may use them as they see fit — so long
as they do not violate the candidates’ civil, constitutional. or
contractual rights.
Faculty members who challenge an institution’s reliance
on a particular evaluation tool rarely succeed. Course con-
tent, teaching methods, grading, and classroom behavior all
involve issues of academic freedom (see Section Three), and
courts often determine that they are not qualified to make a
better judgment than peer-review committees even il these

*Although juries may have fess deference (Lee 19950,
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matters were not protected by academic freedom (see
Kaplin and Lee 1995). In Wirsing vs. Board of Regents of the
University of Coloraclo (1990), a tenured professor of educa-
tion refused to administer the university's standardized
course-evaluation forms for her classes. and the dean of the
department denied her a pay increase because of her
refusal. The professor sued to have the university grant her
the pay increase and to prevent it from requiring her to use
the form, alleging that the university was violating her
academic freedom. The court rejected her argument, hold-
ing that although the professor had a right to disagree with
the university about the use of standardized evaluation
forms. she had no right to fail to perform a duty imposed
upon her as a condition of employment. Because she had a
right to openly criticize the use of such forms and the uni-
versity's requirement was unrelated to course content, the
court found that the institution did not violate her academic
freedom (Kaplin and Lee 19959).

There have been studies indicating that women and peo-
ple of color may be evatuated lower than white males (in
student evaluations, for example). thus creating the possibili-
ty of a disparate-impact claim. The research in this area,
however, has been inconsistent (Centra 1993). Although this
area of study deserves more attention. there are no legal
obstacles to the use of any evaluation tool. And the incon-
sistency of the research will make it unlikely that a court will
sustain such a claim of disparate impact.

So long as peer-review committees do not act arbitrarily
and use the evaluation tools consistently and tairly, courts
are unlikely to interfere.  Institutions, however, should use
multiple methods for evaluation (see Gillmore 1983). And
evaluators should be trained to judge effectively and to use
specific and detailed examples for their decisions.

Defamation Liability and Other Claims

Against Peer-Review Evaluators

Administrators and faculty members involved in the peer-
review process may be sued for defamation for comments
made during un evaluation. and some administrators may be
held personally tiable for the violation of a faculty member's
contractual, civil, or constitutional rights.  Probably, the most
common tort claim against peer reviewers is defamation. A
defamation is an intentionally or recklessly false published
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or spoken communication that injures another person's rep-
utation or good name (Black's Lau Dictionary 1991). There
are two types of defamation claims: slander (the communi-
cation is spoken) ard libel (the communication is published
in writing or broadeast in some manner through the elec-
tronic media). Since the statement in a defamation must be
false, the faculty riember bringing the fawsuit must prove
falsity. Truth is a defense for those accused of defamation.

The communication must be serious enough that it would
injure the faculty member’s reputation, and it must be more
than just “offensive”™ or “unpleasant” (Howard University ts.
Best 1984). Furthermore, the communication must be dis-
closed or published to a third person who has no legitimate
interest in the matter. In Howard University vs. Best. the
chair of the department of pharmacy practice was denied
reappointment und sued the university for, among other
things, defamation. Best alleged that she was defamed by
reports prepared by outside consultants containing state-
ments that she was actively opposed to, and failed to coop-
erate with, the present administration,

The court held that a publication is defamatory if it tends
to injure the faculty member in her profession or community
standing: lowers her in the estimation of the academic com-
munity; is more than unpleasant or offensive; and makes the
faculty member appear odious, infamous, or ridiculous. The
court held that the report was not defamatory, and even it it
was, Best failed to prove that anyone received or circulated
the report. As this court indicated, even if the statement has
the potential to injure the faculty member's reputation. it
must be “published™; that is. a third person must be made
aware of the statement,

Defamation also requires that the statement be false.
Therefore, opinions usually are not considered defamatory
because they cannot be “false.”  Opinions. however, can be
considered defamatory if they are based on facts that cun be
verified as false, This can be difficult too. In Beker es.
Lafuyette College (1987). a faculty member in the art depart
ment, who had talked about the department chairperson’s
behavioral problems with certain administrators and staff
members, was denied reappointment. He atleged that eval-
uations made by the chairperson and un outside consultant
were defamatory, and 4 committee reviewing the muatter
determined that the evaluations were faulty and should be
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reperformed. The court indicated that for an opinion to be
defamatory it must imply the existence of undisclosed
defamatory facts justifying the opinion. The court held that
none of the statements in the evaluation were defamatory;
the reports included frank opinion void of innuendo and the
information was not based upon any undisclosed facts.

Institutions and peer evaluators usually can successfully
avoid liability for comments or statements made during the
peer-review process under a number of theories. High-level
administrators at public institutions sometimes can claim
“official immunity” from tort liability (Kaplin and Lee 1995).
For such immunity to apply, the individual's act must be
discretionary and within his or her scope of authority. In
states with such immunity, presidents, provosts, department
chairs, and deans enjoy immunity if they acted in good
faith — that is, without malice or ill will (see Koerselman vs.
Rbynard 1994 Stabeli vs. Smith 1989).

Administrators at public institutions, on the other hand,
cannot escape liability for violating the civil or constitutional
rights of faculty members. Section 1983 allows facuity mem-
bers to sue state and local employees for violations of con-
stitutional or civil rights.  In United Curolina Bank vs. Board
of Regents of Stephen F. Austin State Universily (1982), a pro-
fessor denied tenure sued several administrators, claiming
that the negative decision was based upon allegations he
had made concerning misuse of funds. The faculty member
claimed that these allegations were an exercise of his First
Amendment rights. The administrators claimed immunity,
arguing they did not know that their actions would violate
the professor's First Amendment rights. The court rejected
their arguments and held them personally liable (Kaplin and
Lee).

In Dube vs. State Universily of New York (1990), also dis-
cussed in Section Three, the court also relused to grant
immunity to administrators who may have violated the First
Amendment rights of a faculty member. Ernest Dube, an
assistant professor of Alrican studies at SUNY Stonybrook,
developed @ course titled ~The Politics of Race.” in which he
interpreted Nazism, Apartheid, and Zionism as three forms
of racism. Controversy arose over the course, which was
removed from the curriculum, and the institution postponed
Dube’s tenure review. A year later, the first-level tenure
committee voted unanimously in favor of promotion and
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tenure, but the second-level committee voted narrowly for
tenure but not promotion.

The dean of humanities and fine arts recommended
against promotion and tenure, citing Dube’s weak scholar-
ship. The provost also recommended against tenure, citing
the unusual vote for tenure but not promotion and Dube’s
meager publication record. Dube appealed to the chancel-
lor of SUNY, who appointed a three-member commiittee.
The committee recommended that Dube be granted tenure
but released their findings to the press before the chancellor
could consider the matter. A second commiittee was
appointed, which recommended tenure but not promotion,
or in the alternative. that Dube’s contract be extended for
another three years. The chancellor denied Dube's applica-
tion for promotion and tenure. Dube sued SUNY and all of
the personnel involved in the promotion and tenure process.
alleging violations of Section 1983 and the First Amendment.
among other issues.  Although the court held that the 11th
Amendment of the Constitution. which gives states immunity
from lawsuits, protected SUNY. it did not protect state offi-
cials who are sued in their personal and individual capaci-
ties for violations of First Amendment rights.  Accordingly.
the court determined that the individual defendants in this
case are not immune from liability under Section 1983 nor
are they immune from liability for violations of the First and
14th amendments of the Constitution (see Bickel and Bulbin
1990).

Although individual peer reviewers may be found liable
for violations of faculty members™ constitutional and civil
rights, courts generally will grant them a qualified privilege
against defamation because the interest of peer evaluators in
effectively evaluating faculty members for reappointment.
promotion, or tenure is so important that some latitude
should be made for mistakes. Even negative employment
references and performance evaluations are privileged.
thercfore, it they are made in good faith and distributed only
to those with a legitimate interest in them. In Byers s
Kolodziej (1977), evaluators stated during the tenure-review
process that “neither the quality or the quantity™ of a faculty
member's scholarly work justified granting him tenure. Such
a stateruent was hel privileged in the setting of faculty eval-
uation (Olswang and Lee 1992).

Also. in Stabeli vs. Snaith €1989), an associate professor of
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geology and geological engineering at the University of
Mississippi sued the dean of the engineering school, who
had recommended against tenure and a pay raise in a letter
commenting strongly on the faculty member’s performance.
The faculty member sued for defamation. The court held
that the dean enjoyed a qualified privilege against defama-
tion liability when there was no proof that he intentionally
stated a falsehood, acted with malice (that is, with intent to
injure another person), or greatly exceeded his authority.
Furthermore, the allegedly defamatory remarks were not
communicated to people who did not have an interest in the
matter.

A qualified privilege also has been applied even when
the communication does not relate directly to the faculty
member's qualifications. In Koerselman vs. Rbynard (1994),
Rhynard, a faculty member at the music department of Sam
Houston State University, was denied tenure, Koerselman,
the chair of the music department, had written a letter to the
dean recommending against tenure and stating that some
students had complained that Rhynard had made “inappro-
priate comments,” some with “sexual overtones.” Rhynard
sued Koerselman and others for defamation. The court held
that the chairperson at a state university has official immuni-
ty from defamation (and other tort claims). Furthermore,
defamatory communications, the court held, are privileged
when made in good faith (honest or without nuilice) on any
subject matter in which person has an interest or duty to
perform.

Courts, however, will not grant an absolute privilege in a
defamation lawsuit. It would be unfair to grant such a privi-
lege because the faculty member whose reputation is injured
would have no legal recourse. In Goodman vs. Gallerano
(1985), a professor of cconomics sued two faculty members
who stated orally and in writing that he had mismanaged
funds, plagiarized rescarch, and violated professional ethics
while he was being considered for tenure at the University of
Dallas. The two faculty members had filed charges of
“unprofessional conduct” against Goodman, and these were
forwarded to the Rank and Tenure Commiittee, which denied
him tenure. The court held that these allegations were not
absolutely privileged since to do so would unnecessarily
deny innocent victims the right to seek compensation. The
court indicated that these faculty members would have a
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qualified privilege if they acted in good faith and without
malice.

This qualified privilege, therefore, can be lost if the per-
son being accused of defamation made the statement on an
improper occasion, acted in bad faith, or excessively “pub-
lished” the statement (Kaplin and Lee 1995, p. 130). The
institutions should inform-its peer reviewers, therefore, that
they should investigate the “facts” that provide the basis for
the potentially defamatory statement to ensure that the state-
ment is true or that it is reasonable to believe it to be true.
Peer reviewers also should not consider innuendos nor
-'should they communicate their findings to people who have
no interest in the matter. And any opinion must be based
upon disclosed and truthful information.

Institutions and peer reviewers also may avoid lability for
defamation and other liability claims on the grounds that the
faculty member consented to the evaluation. By agreeing to
have his or her credentials evaluated for the purposes of
reappointment, promotion, or tenure, a faculty member
consents to others commenting on those credentials (Kaplin
and Lee 1995; Olswang and Lee 1992).

Finally, if a faculty member at a public institution is
denied reappointment, promotion, or tenure based upon a
negative evaluation, he or she may be able to claim a “liber-
ty interest” under the 14th Amendment, thus requiring the
institution to provide him or her with due process proce-
dures (notice and an opportunity to be heard, for example)
to refute the evaluation. The statement must be such that it
imposes on the faculty member a “stigma” or prevents him
or her from getting other employment (Board of Regents us.
Roth 1972). But as the Supreme Court indicated in Bishop
vs. Wood (1976), liberty interests are not implicated if the
statements were not publicly disclosed. Faculty members at
public institutions subject to sunshine laws, apparently, may
be able to sustain a claim of defamation if stigmatizing or
defamatory statements are contained in their personnel files,
and these files are subject to public review.

The Scenario

Let us return to the hypothetical situation mentioned at the
start of this section. You sought to learn how the peer-
review committee voted on your promotion application,
fearing gender discrimination may have occurred. Are you
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confident that you can obtain the information you seek?
Much of your case depends upon whether you have some
evidence that discrimination has occurred (comments over-
heard by you or others or statistical evidence, for example).
It is unlikely that your institution will voluntarily inform you
how particular members of the committee voted. If you
have some evidence of discrimination, perhaps the institu-
tion will provide you with a redacted copy of the committee
deliberations. But is a redacted copy of the committee's
deliberations sufficient? What if you have reason to believe
that specific members of the committee discriminated against
you? If you file a claim with the EEQC. then the EEOC is
likely to get the information from the institution, and if not.
it is likely to convince a court to compel your institution to
turn over the information.

As a result of University of Pennsyivania vs. EEO.C.
(1990). the institution is not likely to prevail by claiming a
common-law or academic freedom privilege. If you sue. it
also is likely that you can compel the disclosure of the infor-
mation. I your state’s laws permit vou access (o this infor-
mation, you can obtain it just by asking. Your state,
however, may have other faws that protect the privacy of
peer reviewers. If this is the case. perhaps you successfully
can argue that the need to disclose potentially discriminatory
information outweighs the peer reviewers' right to privacy.

Summary .

Peer-review committees have great discretion in evaluating
candidates for reappointment, promotion, and tenure. They
may use any method of evaluating candidates as long as
they do not arbitrarily or capriciously. Faculty members
denied reappointment. promotion, or tenure often are left
with very little understanding of the basis for the decision
and without a meaningful opportunity to challenge any neg-
ative information.  As a result, a faculty member or the
EEOC may be able to obtain access to peer-review materials
to discover proof of discrimination if either initiates a suit
against an institution.  Furthermore, in some states, peer
evaluations generally are made available to faculty members
under employeu right-to-know or sunshine laws (Olswang
and Lee 19920,

Despite the trend in courts of granting access to peer-
review materials, they have been very deferential to the sub-
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stance of peer-review decisions and have constantly refused
to substitute their judgments for those of peer reviewers
(Hendrickson 1991; Lee 1985). Although faculty members
alleging discrimination have been given access to their per-
sonnel files and the files of other professors. courts generally
have been concerned with the impact this disclosure has on
the peer-review process. As a result. courts continue to
search for a balance between the importance of confidentiali-
ty for the peer-review system and the need to prohibit dis-
crimination in higher education (Hendrickson 1991).

The peer-review system likely will not suffer from disclo-
sure of confidential peer-review materials. Peer evaluations
based on sound and fair reasoning will always withstand
challenges. For example. in Bina vs. Providence College
(1994), the faculty member of Iranian descent lost his dis-
crimination case because the tenure-committee minutes
clearly showed no evidence of discrimination. Furthermore,
in states in which sunshine and employee right-to-know
laws include personnel files, the peer-review system does
not appeur to suffer.

Even though courts will compel disclosure in some situa-
tions. the decision of whether to release peer-review materi-
als to the faculty member is one of institutional policy
(Olswang and Lee 1992). Some institutions provide faculty
members denied reappointment, promotion, or tenure with.,
at a minimum, a redacted copy of the peer-review materials.
and recent data indicate that the peer-review system is not
greatly affected by disclosure of peer-review materials
(Olswang and Lee 1992). All institutions. however. should
inform pecer reviewers that confidentiality cannot be guaran-
teed.

Although faculty members and administrators involved in
the peer-review process can be sued for defamation and
other torts. they usually are protected from liability by state
law or a qualified privilege. Also, most institutions have
insurance covering this type of matter. Of course. peer
revicewers can lose this protection if they act with malice.
bad faith. or disclose the information to people with no
legitimate interest in the matter. Peer reviewers, however,
should understand that as long as they acted honestly and
fairly and provided detailed examples for their conclusions,
they are protected from liability and the integrity of the
peer-review system is maintained.

Temre, Promotion, and Reappointiment
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RECOMMENDATIONS FOR POLICY AND PRACTICE

As we have indicated, courts provide institutions with a
great deal of autonomy from judicial review in employment
matters. Faculty members usually have lost their lawsuits.
LaNoue and Lee pointed out that only one in five faculty
member prevailed in Title VII suits (1987)*. This does not
mean, of course, that faculty members will not continue to
sue institutions when they are denied reappointment. pro-
motion, or tenure, even if the decision is valid from a legal
standpoint. A decline in enrollments at many colleges has
led to serious staff reductions, resulting in fewer teaching
positions. Given the financial expense of tenure, some insti-
tutions also are establishing tenure quotas. Lawsuits, there-
fore, are likely to increase.

Financial constraints and legal obligations create a need
to validate criteria and procedures so that institutions can
make fine distinctions between generally competent faculty
members (Biernat 1987; Centra 1979). By reviewing their
policies and practices to ensure that they are within legal
parameters, institutions can do much to minimize lawsuits or
at least to demonstrate to courts that they did not act arbi-
trarily.

The following suggestions are intended to minimize the
risk of litigation, but they should not be read as legal advice.
Each institution has its own special needs, particular legal
obligations, and political climate.  Each institution should
consult with its attorney if it wishes to change or modify its
current policies and procedures. These recommendations.
however, may clarify particular concerns at some institu-
tions, and they may provide administrators and faculty mem-
bers with information that may assist them in consuiting
with their attorneys.

Institutions should involve legal counsel in setting
policy and procedures for reappointment, promotion,
and tenure decisions. Regardiess of what kind of legal
services institutions have (for example, in-house counscl,
state attorney, or a private law firn), legal counsel performs
two basic roles: treatment and preventive law. Treatment
law focuses on actual challenges to the institution's policies
or practices, such as when lawsuits are filed or threatened:

when the institution is cited for noncompliance by a govern-

“This does not tahe into account settlements.
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ment agency; or when the institution wishes to sue (Kaplin
and Lee 1993). Preventive law. on the other hand, focuses
on initiatives an institution should take to avoid litigation.

Preventive law should be emphasized. The attorney may
help administrators and faculty members involved in reap-
pointment, promotion, and tenure decisions by identifying
the legal consequences of proposed actions, pinpointing the
range of alternatives for avoiding legal problems, identifying
the legal risks of each alternative, sensitizing administrators
to legal issues and the importance of recognizing them early,
and determining the impact of new or proposed laws. regu-
lations. and court decisions on institutional practice (Kaplin
and Lee 19935). Administrators, faculty members. and attor-
neys should perform legal audits periodically. These legal
audits involve surveying each office and function to ensure
that policies and practices comply with legal principles.
Furthermore, a legal audit can serve as an early warning
system that alerts administrators, faculty members. and legal
counsel of potential legal problems long before they lead to
litigation.

The reappointment, promotion, and tenure policies
and procedures should be explicit, unambiguous, and
consistent. Administrators should exercise great care in
drafting emiployment contracts and institutional policies
because courts will first look 1o the actual language or
words of these sources to determine the rights and responsi-
bilities of both parties. Al terms should be defined and
written in a manner that is easy to understand. Institutions
should ensure that all employees receive a copy of the poli-
¢y, and administrators should be trained to administer the
policies appropriately. Al employment applications, con-
tracts, handbooks, policies. procedures. guidelines. and
work rules should be periodically reviewed to ensure that
they are consistent with each other and clearly delineate
cach party’s rights and responsibilities. Carelessly drafted
policies and procedures lead to confusion and litigation.
Furthermore, courts would be forced to resort to informal
sources (institutional practices and verbal assurances of key
administrators, for example) to resolve the issuc.

Institutions should pay careful attention to those prac-
tices or customs that are not specifically addressed in
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the institutions’ written policies. Courts have looked to
these informal practices when the language of a contract is
ambiguous or inconsistent. Some practices have evolved
despite written policies. Institutions should put in writing
those practices that are to be part of the faculty contract of
employment and eliminate or cease those that are not.

Once put in writing, it is extremely important for administra-
tors and fuculty members to adhere to the written policies or
they will not be able to justify any decisions based upon
those policies,

Institutional officers and key administrators should be
informed that their actions and words can bind the
institutions to a contract. Presidents. vice presidents,
deans. and department heads should be informed thar their
actions and oral assurances or promises can create contrac-
tual rights for faculty members. although oral modifications
of written contracts generally are held to be invalid and
unenforceable. Nevertheless, some courts have upheld such
contracts in a few instances in which the actions of adminis-
trators clearly warranted such findings, Institutions should
clearly and explicity state which officer or administrator
may bind the institution to an emplovment contract. For
example. the institution may indicate in the contract or the
faculty handbook that only the president may bind the insti-
wition to an oral contract. This kind of statement not only
protects the institution but faculty members are put on
notice that they may not rely upon the assurances of those
who cannot keep their promises.

Policies should indicate clearly and explicitly how
reappointment, promotion, or tenure is to be acquired.
Policies that are sitent or unclear as to how tenure is
acquired may result in a judicial finding of tenure by default
or de facto tenure. Clear and explicit policies protect the
institution’s right to reward those faculty members deemed
to have carned it and taculty members are clearly informed
of the criteria and procedures for the acquisition of promo-
tion or tenure. Of course, some institutions have automatic
reappointment, promotion, and tenure policies, and they
may not want to change their policies. Al institutions, how -
ever, should consider relevant state faws, collective-bargain-
ing agreements, and the impact on faculty recruitment and

Policies that
avre silent or
unclear as to
bow tenure is
acquired may
result in a
Judicial finding
of tenure by
default or de
Jacto tenure.
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morale prior to initiating any kind of significant change in
their policies.

All units in the institution should be governed by a
single reappointment, promotion, and tenure policy.
Colleges or universities should adopt a single policy that
specifies the minimum eligibility requirements for reappoint-
ment, promotion, and tenure. This policy also should gov-
ern the process, procedures, and timing of the decisions as
well as any notification and appeals guidelines. This way,
all faculty members are treated in a consistent manner,
regardless of the department to which they belong. At large
university systems, a single policy governing these employ-
ment decisions may seem difficult, especially when the indi-
vidual colleges, schools, and departments all have different
standards (McKee 1980). But inconsistency promotes litiga-
tion. The single policy is not meant to take away discretion
but to ensure fairness for all faculty members.  Although
such a policy would prescribe minimum eligibility require-
ments (excellence in teaching, research, and service, for
example), it still should allow cach department or discipline
to determine whether and how faculty members qualify for
reappointment. promotion, or tenure.

The criteria for reappointment, promotion, or tenure
should be specific enough to provide guidance to the
faculty member. Institutions enjoy extensive deference
from the courts in determining the criteria for employment
decisions. Many institutions also provide little concrete
information about its criteria and how faculty members satis-
fy them. Ambiguous criteria lead to confusion, uncertainty,
and. ultimately, litigation.  The criteria should be specific
enough to provide faculty members with guidance as to
what is expected of them and flexible enough to allow
administrators and peer-review committees to consider the
faculty members' total accomplishments.  Institutions, for
example, may inform faculty members that “service™ must
include departmental and institutionwide committees,
Institutions also may base reappointment, promotion, or
tenure on such considerations as the priorities of the institu-
tion, new and developing disciplines, interdisciplinary and
collaborative work, and special assignments (see Diamond




1994). Faculty members, however, should be made aware
of the specific criteria used by the institution.

Faculty members should be provided with as much
information as possible as they prepare for their reap-
pointment, promotion, or tenure review. The more
information the candidate receives as he or she prepares for
review, the easier the process will be for the candidate, the
committee, administrators, and the institution. Ideally, facul-
ty members should receive information in four areas: the
type of documentation expected from them; the specific
steps that will be followed by the committee; the criteria that
will be used to assess the quality of the materials that are
provided; and how the various activities of the faculty mem-
ber will be weighed (Diamond 1994).

Faculty members should be entitled to procedural safe-
guards before they are released from their contracts.
Although the Constitution does not require colleges and
universities to provide untenured faculty members with min-
imal due process requirements, most institutions do provide
them. This is sound practice, as it ensures that faculty mem-
bers are treated fairly and insulates the institutions from
allegations of arbitrariness. Institutions should provide fac-
ulty members with adequate reasons for the negative deci-
sion and appropriate notice, and faculty members should be
entitled to an internal grievance mechanism. The AAUP's
Standards for Notice of Nonreappointment (AAUP 1990)
requires 12 months’ notice in advance of dismissal for a
faculty member employed for more than two years. This
practice provides faculty members with time to relocate or
to seek reconsideration of a negative decision before their
existing appointments have expired (Brown and Kurland
1993). Such procedural safeguards allow institutions to
avoid mistakes or rectify them, protects the faculty members’
academic freedom and other rights, and decreases the prob-
ability of lawsuits. If a lawsuit occurs — and some will —
courts will look favorably upon institutions that have these
safeguards.

Institutions should provide ories:tation and career
development for new faculty members. Orientation and
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carcer development for new faculty members helps them
understand and deal with institutional expectations and
helps to ensure their success (Boice 1992). Furthermore, by
providing these services, institutions show faculty members
that they want them to succeed. Senior faculty members
should be encouraged to become mentors for young faculty
members, giving them advice, collaborating with them on
projects, and evaluating their performances (Boice 1992;
Leap 1993). Of course, faculty members who become men-
tors should be rewarded by the institutions.

Institutions should develop a process of annually eval-
uating faculty members. Faculty members should be eval-
uated before the tenure decision is made. An annual
performance evaluation would be useful for everyone
involved. The institution benefits from alerting faculty mem-
bers to potential problems, and it develops a written record
should litigation later arise. The faculty member benefits
because he or she is alerted to potential problems and has
an opportunity to improve. These evaluations should be
meaningful and constructive, accurate and timely, relevant
and candid and provided in both formative and summative
settings: otherwise, no one benefits,. The institution should
use multiple methods of evaluation such as teaching portfo-
lios, student evaluations, and peer evaluations (Centra 1993).
The information used in these evaluations also should be
job-refated and nondiscriminatory.

The faculty member should be apprised of any perfor-
mance problem with enough time to improve. The fac-
ulty member should not be surprised by his or her
colleagues™ negative evatuation at the time the tenure deci-
sion is made. Such a surprise teads to anger and is unfair.
If the faculty member is alerted of any performance problem 1
|
|
|

before the summative evaluation is made, he or she has the
opportunity to improve, At the very least, the faculty mem-
ber is put on notice that his or her performance is inade-
quate. This practice should be intended to improve faculty
performance and o assist in making reappointment, promo-
lion, or tenure decisions, but it also provides a written docus-
mentation of the problem and the notice of it to the faculty
member should htigation arise,
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Faculty members should have the opportunity to review,
comment upon, and sign the performance evaluation. In
this way, if the faculty member has any objections, he or she
can state them at that ime.  The institution then may con-
duct an immediate investigation which would promote the
resolution of the matter within its borders (Biernat 1987),
Of course, any information that may hurt the faculty mem-
ber's reputation should be investigated.  All fucts forming
the basis of any allegation must be true: innuendos should
not form the busis of uny allegations. And the information
should not be releused to noninterested parties,

Faculty members denied reappointment, promotion,
or tenure should be provided with, at the very least, a
redacted copy of their performance evaluations and
peer-review material upon request. Evervone involved
in the faculty-evaluation process should understand that
peer-review materials may be subject to disclosure, especial-
ly in employment-discrimination cases. These materials,
therefore, should be prepared with care. Although peer-
review nuterials need not be disclosed unless w fawsuit or
EEOQC claim is initiated, institutions should have internal
policies governing the disclosure of peer-review materials,
personnel records, or performance evaluations,  Institutions
should consider releasing these materials upon request, at
least in redacted form, to a faculty member subjected to a
negative employment decision.

The number of people with access to this information
should be limited, of course. But providing this information
to the faculty member nuty prevent extensive litigation, espe-
cially if the faculty member does not have a legitimate claim.
Colleges and universities should consider having a “gatekeep-
er” who is trained in the fundamentals of state and federal
law as well as institutional policies (Cunningham. Leeson, and
stadler 1988). This gatckeeper is responsible for these types
of requests and may provide the faculty members with a com-
prehensive summary of a decision and., if there is enough
evidence o indicate that the decision may have been motivat-
ed by illegal factors, more information nay be released to the
faculty member. Faculty members also should have access to
their personnet files and redacted copies of others” files if
necessary when they file an internal grievance,
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Institutions should comimit themselves to ending dis-
crimination and take whatever steps are necessary to
achieve this end. The commitment to end discrimination
may lead to a complete restructuring of the decision-making
process (Biernat 1987). But colleges and universities must
be able to defend their practices, and the best defense is to
eliminate discrimination. Toward this end, an institution
may establish educational programs and sensitivity training
and prohibit openly biased people from participating in
reappointment, promotion, and tenure decisions.
Establishing mentoring programs for women and people of
color also will assist these faculty members to succeed.

Institutions should be conscious of the importaint legal,
political, and social interests associated with affirmative
action. The conflict between institutional and individual
rights is most greatly illustrated in affirmative-action cases.
The institution’s right to use race or gender, not to harm
women or people of color but to assist them, appears to have
recently given way to the individual rights of faculty members
who are not part of any protected groups. Affirmative-action
programs have been justified on important institutional and
societal interests such as to remedy the effects of past discrim-
ination and to increase diversity. These justifications do not
appear to be sufficient today.

Although some affirmative-action plans are currently legal,
the viability of these prograns is in a state of flux in today’s
political and social climate. Arguably, without affirmative
action women and people of color may be subject to discrim-
ination, leading to a violation of their individual rights. So,
the battles about affirmative action may involve determining
whose individual rights are more prominent. Regardless of
how this plays out in the political, social, and judicial arenas,
the institutions likely will be in the difficult position of strug-
gling with very important interests: the need to repay certain
groups of people for previous discrimination and to increase
the diversity in its faculty ranks and the need to judge faculty
members solely on the quality of their performance.

Individuals involved in the evaluation or review
process must be made aware of the fundamentals of
employment-discrimination law. Faculty inembers,
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administrators, and even students involved in the reappoint-
ment, promotion, or tenure process should understand the
legal principles of employment discrimination. This is not to
tie their hands or take away their discretion but to make
them aware of potentially illegal practices.

Institutions should establish grievance procedures that
are easy to use. Most institutions have a grievance process
that permits faculty members to challenge negative cmploy-
ment decisions. Grievance procedures should be known
and available to all faculty members. These procedures
should be easy to use and provide faculty members with a
fair opportunity to be heard. Furthermore, the decisions of
grievance committees should be consistent and fair,

Institutions should consider adopting binding arbitra-
tion or other methods of dispute resolution. Arbitration
is common in collective-bargaining agreements. And as
some of the cases indicate, arbitration can be useful in pre-
venting protracted litigation. This type of nonjudicial resolu-
tion may be less adversarial than litigation and may
minimize the legal, financial, and emotional expenses
involved in litigation. Arbitration, however, also can be
burdensome and complicated. As with grievance proce-
dures, arbitration and dispute-resoltution policies and proce-
dures also should be easy to use.

Some Final Words

Faculty members do not always prevail in lawsuits against
institutions because of a legitimate legal claim but because
judges or juries believe they were treated unfairly (Olswang
1992). To ensure fairness, institutions should evaluate facul-
ty members realistically and accurately. They should discuss
any problem or potential problems directly with the faculty
member, and these discussicns should be completely and
accurately documented.  Faculty members should receive
constructive criticism and be permitted to improve prior to
being discharged, and they should be warned that if they do
not improve they may be released (Olswang 1992). 1f a
faculty member must be released from his or her contract,
an institution should be prepared to show that there are
good reasons for the decision (inadequate teaching or schol-
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arship, for example), and these reasons must be substantiat-
ed with credible evidence. This is not only sound practice
from a legal standpoint, but it also is fair.
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Omilor vs. Cleveland State University (1989). 54. 65

“on its face” claim. Sce prima facie claim

opinions usually are not considered defamatory because they
cannot be “false,” 141

oral promises not sufficient to create “property interests,” 52

Orbotich vs. Macalester College (1988), 125

orientation and career development for faculty, instittions should
provide, 153-154

outside jobs, faculty members can hold, 67

P

Palmer vs. District Board of Trustees of St. Petersburg Junior College
(1984, 111

Parate vs. Isibor (1989), 63

Parnes. Rochelle, xv

part-time faculty members & adjunct professors, 1940 Statement
does not apply 1o, 25

peer-review
evaluations, rationale for maintaining confidentiality of.
120-121
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evaluators, defamation liability and other claims against,
140-145
faculty members and administrators protection from
liability, 147
information disclosure, required a balancing of competing
interests, 123
materials
release decision is one of institutional policy, 147
courts appear to be moving away from granting qualified
privilege in, 124
rationale in favor of disclosure of, 121-122
process, court stressed importance of confidentiality in, 124
system and state law, 133
Pennsylvania
‘ Labor Relations Board, 39
Personnel Files Act, 134
State University, 134
State University vs. Commonwealth of Pennsylvania, etc
(1988), 134
People with disabilities discrimination, legal basis for lawsuits
against , 77
performance
evaluations and peer-review material should be shown to
faculty, 155
problems, faculty members should have enough time to
improve, 154-155
permissible subject under collective-bargaining agreement, 35
Perry us. Sindermann (1972). 26, 27, 47, 4748, 53, 55, 56
de factor tenure based upon constitutional principles
established in, 26 i
Pickering vs. Board of Education (1968), 65
Pime vs. Loyola University of Chicago (1986), 97
Podberesky vs. Kirwan (1995), 107
“The Politics of Race,” 142 .
poor teaching as a common basis for negative tenure decision, 139
poor training as i cause of faculty litigation, xiii
positions, guidelines on climination of tenured, 31
preventive law, importance of, 150
prima facie claim, need to establish under Title VII of the Civil
Rights Act of 1964 , 79
privilege of confidentiality in discrimination cases could not be
claimed at EEOC, 122
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probationary service length of period required before tenure
decision, 4
procedural
protection of untenured professors, call for, 7
safeguards, faculty entitled to before being released from
their contracts, 153
process of annually evaluating faculty members, institutions should
develop , 154
prohibited subject under collective-bargaining agreement, 35
promotion and tenure
decisions, primary criteria for, 5
policies and practices, study highlighted variabiity in, 3
Property Interests, 50-53
in their employment, tenured-faculty have, 46-47
oral promises not sufficicnq"io create, 52
tenure as, 8 :
Providence College 80. 147

R
Race discrimination, legal protection against. 77
Rajender vs. University of Minnesota (1983). 93
re appointment, promotion, or tenure, policies
recommended nature of, 150
same one should govern all units, 152
should indicate clearly and explicitly how one acquires,
151-152
reason o deny tenure, lenient grading policy. 22
redacting information, issue of whether identifying information can
be, 132
Redaction
deficiencies of, 133
vilue of, 132-133
Regents of the University of Michigan vs. Ewing (1985). 39
Rehabilitation Act of 1973, 77, 9097
Rehabilitation Act ... of 1974, Section 503, 106
Religion Discrimination. 97-98
Religious based diserimination, legal basis for lawsuits against . 77
religious institutions. issue of whether subject to NLRB jurisdiction,
33
report, subject of.
retaliation claim, example of evidence for, 87
“reverse discrimination,” 103, 105
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may need to prove position not within a “traditionally
segregated job category,” 110

Rhode Island School of Design, 20, 21, 54-55

Riggin vs. Board of Trustees of Ball State University (1986), 6

Right-to-know laws for employees, 134-136

Romer vs. Hobart and William Smith Colleges (1994), 23

Roos vs. Smith (1993), 66

Roth, David, 4748

Rothstein (1991) recommends policies defining illegal ~disability”
discrimination, 97

Rutgers UniVersity, 35

S

Sam Houston State University, 144

same re appoiniment, promotion, and tenure policy should govern
all units , 152

San Antonio Junior College. 47

San Jacinto Junior College 63-00, . 67

Scelsa vs. City Universily of New York (1992). 116

Scharf vs. Regents of the University of California (1991}, 134-135

School of Allied Health Professions, 53

Scott vs. University of Delaware (1978), 70, 87

Section 1981 of the Civil Rights Act of 1806, 77

slander, definition of | 141

Suitow vs. Rutgers Unirersity (1986). 35-30

sociology defined as a “traditionally segregated” field, 110

Sola 1s. Lafayette College (1986), 29, 1106

Soni 1s. Board of Trustees of the University of Tennessee (1975), 20,
27.52

Southeastern Massachuscetts University. 51

Stabelt vs. Smith (1989), 142-144

“staff planning document™ exempt from disclosure requirements,
134 ‘

Stanford University. 135

Stette I Rel. James vs. Obio State Unidversity (1993), 130-137

state law supersedes institutional authority with regard to tenure
rights, 2+

Statement of Principles on Academic Freedom and Tenure of 1940,
1.7, 00
docs not apply to part-time faculty members and adjunct
professors, 25

as evidencee of academic custom, 15
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State sunshine laws, 136-138
State University of New York, 142-143
statistics, use in disparate-impact cases of, 89
Stephen F. Austin State University (1982), 142
Stephens Institute, 39
St. Petersburg Junior College, 111
“strict scrutiny”
applies to affirmative action in public and not private
institutions, 108
constitutional standard of , 107
test, requirement of, 113
student evaluations
significant increase in the use for tenure decisions of, 5
used by Peer-Review Committees, 138-140
subjective decision
-making practices, can be attacked under disparate-impact
theory, 89
courts rarely question, 10
“sunshine laws,” 133
Sunshine vs. Long Island University (1994), 81, 86-87
SUNY Stonybrook, 142
Sweezy, Paul, 58
Sweezy vs. Neu' Hampshire (1957), 8. 58, 121

T
Talledega College 17, . 28
teaching portfolios, use of, 5
Tennessee State University, 63
tenure
alternatives to, 2
at public institutions. cstablished by Supreme Court as a
“property interest,” 8
benefits to institution of, 2
by default, 26
by grant, 25
COsts to institution of, 2
court recognized methods of acquiring, 25
“Density,” 28-30
determined by rules under which individual originally
hired, 28
did not exist in its present form before the 1940s, 6
does not guarantee lifetime employment, 56
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policy, reluctance of courts to alter when written policies
are explicit, 54-55
reluctance of courts to mandate, 93
reviews as performance evaluations and so available for
faculty inspection, 134
systems, percentage of colleges and universities with, 3
ultimate authority to grant , 4

tenured positions, guidelines o elimination of, 31

Texas Southern University, 28

The Rehabilitation Act of 1973, 96

Thiel College (1982), 40

Thurgood Marshall School of Law of Texas Southern University,
27-28

Title IX of the Education Amendments of 1972, 94
allows faculty members direct access to a court, 94
permits faculty to receive uncap, 2d compensatory and
punitive damages, 94

Title VII

First Amendment primacy over, 97
“manifest imbalance™ affirmative-action cases more likely to

succeed under, 114
permits voluntary private colleges and universities
affirmative-action plans, 108
Title VII and Title IX of the Education Amendments of 1972, 77
Title VII of the Civil Rights Act of 1964, 73, 77-81
claims categories, 81-82
Trister vs. University of Mississippi (1969), 67
Tung, Rosalie, 126

U

unfair labor practice, failure to bargain in good faith about
mandatory subjects, 35

United Carolina Bank vs. Buard of Regents Stephen F. Austin State
Unip. (1982), 142

United States vs. Paradise (1987), 112-113

Unity College. 31

University of Texas, 47

University of Arkansus. 64

University of Californi.: 59, 134-135

University of California Regents s, Bakke (1978), 59, 112

University of Central Oklahoma, 55

University of Cincinnati, 84
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University of Colorado, 140

University of Connecticut, 76

University of Dallas, 144

University of Delaware 76, , 87

University of Georgia. 123

University of Maryland, 107

University of Massachusetts System, tenure density as a factor in, 30

University of Michigan. 19, 59

University of Minnesota, 6. 23, 83,93

University of Mississippi. 67, 144

University of Notre Dame Du Lac 124, 127

University of Pennsylvania, 122, 125-130

University of Pennsylvania vs. E.E.0.C.(1990), 122, 126-132, 137,
146
academic freedom <laim, would have actually hindered
academic treedom. 130
access to confidential peer-review materials upon filing of
an EEOC complaint, 129
decision, 132, 133

University of Pittsburgh. 38-39

University of Pittshurgh (1990) , 38

University of Richmond. 95-96

University of Southern Colorado. 32

University of Tennessee 20, 27, 52

University of Texas at San Antonio, 22

University of Wisconsin
-Milwaukee, 53, 91-92
-Stevens Point. 29

untenured faculty rights to due process, 47

untenured professors, call for procedural protection of, 7

“up or out” rule, 15-17

A\
Valentine vs. Smith (1981), 113
verbal assurances on employment or tenure, validity of, 20-21
Vermont State colleges, 35
Vietnam Era Veteran's Readjustment Assistance Act of 1974, 106
violation
of basic rights as a cause of faculty litigation, xiit
of written agreements as a cause of faculty litigation, xiii
voluntarily adopted affirmative-action plan, court will force
following of, 116

77

L
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Washington vs. Davis (1970), 77

Waters vs. Churchill (1994), 67

Watson vs. Fort Worth Bank & Trust (1988), 89

Weber vs. Kaiser Aluminum Co. (1979), 108

Wharton School of Business, 126

white faculty
employment - discrimination cases against historically black
institutions, 74
lawsuits against historically black institutions, 88

Whiting vs. Jackson State University (1980), 88

Wilde, Oscar, work in progress on, 85

William Smith Colleges, 23

Wirsing vs. Board of Regents of the University of Colorado (1999),
140

Wisconsin State University-Oshkosh, 47

women

bringing cases against employment - discrimination, 74
faculty members, percentage of full time, 102
Wygant uvs. Jackson Board of Education (1980), 114

Y
Yeshiva University, 36-39

z
Zimmerman vs. Minor College (1972), 31
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ASHE-ERIC HIGHER EDUCATION REPORTS

Since 1983, the Association for the Study of Higher
Education (ASHE) and the Educational Resources
Information Center (ERIC) Clearinghouse on Higher
Education, a sponsored project of the Graduate School of
Education and Human Development at The George
Washington University, have cosponsored the ASHE-ERIC
Higher Education Report series. The 1995 series is the
twenty-fourth overall and the seventh to be published by the
Graduate School of Education and Human Development at
The George Washington University.

Each monograph is the definitive analysis of a tough
higher education problem, based on thorough research of
pertinent literature and institutional experiences. Topics are
identified by a national survey. Noted practitioners and
scholars are then commissioned to write the reports, with
experts providing critical reviews of each manuscript before
publication.

Eight monographs (10 before 1985) in the ASHE-ERIC
Higher Education Report series are published each year and
are available on individual and subscription bases. To order,
use the order form on the last page of this book.

Qualified persons interested in writing a monograph for
the ASHE-ERIC Higher Education Reports are invited to sub-
mit a proposal 10 the Nationa! Advisory Board. As the pre-
eminent literature review and issue analysis series in higher
education, we can guarantee wide dissemination and nation-
al exposure for accepted candidates. Execution of a mono-
graph requires at least a minimal familiarity with the ERIC
database. including Resources in Education and current
Index to Journals in Education. The objective of these
reports is to bridge conventional wisdom with practical
research. Prospective authors are strongly anoumged to call
Dr. Fife at 800-773-3742.

For further information, write to
ASHE-ERIC Higher Education Reports
The George Washington University
One Dupont Circle, Suite 630
Washington, DC 20036
Or phone (202) 296-2597; toll free: 800-773-ERIC.
Write or call for a complete catalog.
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BeENJAMIN BAEZ is an instructor of higher education at Syracuse
University. He received his law degree in 1988 from Syracuse
and will complete his doctorate in higher education in sum-
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