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PREFACE

Public financing for education and an array of other children's services has become a topic of
significant interest and political concern. Growing skepticism among a critical mass of American
voters and taxpayers has fueled doubts about the ability of government to solve soda/ problems

and provide basic supports and services that enhance the quality of life in their c' munities.

Many believe government is too big; it's too expensive; and it doesn't work very v. A. Despite
steadily increasing public expenditures for health, education, welfare, human services, and public
safety over the past two decades, seemingly intractable problems persist. Nearly a quarter of U.S.
children are poor and live in families and communities that are unable to meet their basic needs.
Schools have become increasingly expensive. But student achievement hasn't matched the rising
costs, and drop-out rates remain unacceptably high. Health care costs continue to go up. Yet,

many Americans can't get the services they need, and with each passing year their health care
dollars buy less. Criminal justice demands a dramatically increasing share of public dollarsfor
police officers and judges and jailsbut neighborhood streets aren't safer.

Voters have spoken clearly. They want more for their money. They have called for more and
better services, but they also have demanded balanced budgets and cuts in income and property

taxes. In this time of big public deficits, they want government at all levels to operate more
effectively and efficiently. They also want it to invest wisely and live within its means.

Across the country, there is mounting evidence of efforts to reform and restructure education
and other community supports and services in order to improve the lives and future prospects of

children and their families. Critical to the success of these initiatives is the way in which they are

financed. How revenues are generated and how funds are channeled to schools, human service

age lcies, and community development initiatives influences what programs and services are
available. It determines how they are provided and who benefits from them. Financing also affects
how state and local officials define investment and program priorities, and it creates incentives that

guide how educators, other service providers, and community volunteers do their jobs. For these

reasons, financing fundamentally affects how responsive programs and institutions are to the

needs of the people and communities they are in business to serve.
In recent years, several blue ribbon commissions and national task forces have presented

ambitious prescriptions for reforming and restructuring the nation's education, health, and human

service systems in order to improve outcomes for children. While some have argued that public

financing and related structural and administrative issues are critical to efforts to foster children's

healthy development and school success, none has been framed for the specific purpose of
inventively reconceptualizing public financing. Indeed, many of the most thorough and thoughtful

reports have called for an overlay of new funds, but have neglected to provide cogent analyses of

effective financing strategies, the costs of converting to these approaches, and the potential

beneficial outcomes that might accrue from addressing financing reform as an integral aspect of

program reform.
In addition, the past several years have witnessed a burgeoning of experimental efforts by

mayors and city managers, governors and state agency directors, legislators and council members,

program managers and school officials to make government work better and more efficiently.
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They have been enhanced by the work of people outside of government, including foundation
executives, business and labor leaders, community organizers, and academic scholars. Some are
creating new ways to .raise revenues, manage schools, deliver human services, and spur
community economic development. Others are designing new public governance and budgeting
systems. Still others are 'veloping and testing new approaches to more directly involve citizens
in setting public priorities and maintaining accountability for public expenditures. Taken together,
these efforts suggest the nascent strands of new and improved public financing strategies.

Against this backdrop, a consortium of national foundations established The Finance Project
to improve the effectiveness, efficiency, and equity of public financing for education and an array
of other community supports and services for children and their families. Over a three-year period
that began in January 1994, The Finance Project is conducting an ambitious agenda of policy
research and development activities, as well as policymaker forums and public education. The aim
is to increase knowledge and strengthen the capability of government at all levels to implement
strategies for generating and investing public resources that more closely match public priorities
and more effectively support improved education and community systems.

As a part of its work, The Finance Project produces a series of working papers on salient
issues related to financing for education and other children's services. Some are developed by
project staff; others are the products of efforts by outside researchers and analysts. Many are
works in progress that will be revised and updated as new information becomes available. They
reflect the views and interpretations of the authors. By making them available to a wide audience
our intent is to stimulate new thinking and induce a variety of public jurisdictions, private
organizations, and individuals to examine the ideas and findings they present and use them to
advance their own efforts to improve public financing strategies.

This paper, School Finance Litigation: A Review of Key Cases, was prepared by Dore Van
Slyke of the American University Law School, and by Alexandra Tan and Martin Orland with The
Finance Project. Anna Danegger with The Finance Project assisted with the research. John
Augenblick, Helen Hershcoff, Lawrence Picus, and William Thro contributed to the paper as
reviewers. It was presented at the Roundtable on Financing for Education and Other Services for
School-Age Children, convened by The Finance Project, October 12-14, 1994.

Improvements in school financing are critical to the success of efforts to implement the
ambitious goals for education reform agreed upon by former President Bush and the nation's
governors and supported by President Clinton. This paper reviews the legal context against which
current debates about the merits of alternative plans for school finance reform are being played
out. It reviews the key federal and state court cases that have created pressure both to improve
education quality and reform unfair school finance structures. And it highlights a number of
policy issues that must be addressed by state and local decision makers in their efforts to design
new funding strategies that will effectively support education programs to enhance student
learning and achievement.

THE FINANCE PROJECT

Cheryl D. Hayes

Executive Director

5

a
a
a

S

a
a

S

I



ABOUT THE AUTHORS

Dore Van Slyke is a graduate of the American University Law School. Alexandra Tan, a
Research Associate, and Martin Orland, a Senior Fellow, are both members of The Finance

Project staff. Research assistance came from Anna Danegger, a Research Associate at The

Finance Project.

6



I II

I I

4

S

U

Over the past two decades, a large body of litigation has challenged school finance systems in
states across the nation. Although early attempts to use the U.S. Constitution as a basis to
resolve inequities in funding for public schools were unsuccessful, an array of subsequent
law suits have been successful, arguing that states' school funding mechanisms
fundamentally violate state constitutional provisions. In early state cases, advocates often
argued that state funding systems violated state equal protection guarantees. More recent
cases, however, center around whether the state has failed to live up to its constitutionally
mandated obligation to provide an adequate education as required by the constitution's
education clause. Many of these have claimed that education systems violate that clause by
relying too heavily on local property taxes to fund education and failing to distribute state
education funds equitably and adequately.

It is difficult to find clear patterns in state school finance rulings. In some cases, state
supreme courts have found their education finance systems unconstitutional on the grounds
that inequitable spending in school districts with varying levels of wealth results in unequal
educational opportunities for child:. 4.1 in poorer districts. In others, they have upheld the
constitutionality of their systems on the grounds that spending disparities are caused by local
control over school financing and that states are not responsible for requiring equal
expenditures per child across districts or for ensuring that every district has sufficient funds
to meet basic educational requirements.

Rulings in school finance cases seem to be influenced by a variety of factors. Because
state constitutions vary significantly in their language concerning equal protection and the
provision of education, the courts have arrived at different conclusions about the intent of
constitutional law. Other factors may be equally importantln determining the outcome of a
case. In particular, the nature of the evidence presented, the body of case law existing within
the state, and the breadth of jurisdiction that the courts define for themselves have
contributed to different outcomes.

Issues that are the subject of school finance litigation are complex and far reaching.
Even in states where the courts have provided the impetus for school finance reforms, they
generally have stopped short of defining the exact nature of the remedies. In most states the
courts have given the legislature wide latitude to define an appropriate remedy.
Nevertheless, the courts have played, and seem likely to continue to play, an important role
in reshaping education policy as school finance and education governance become more
closely interrelated and as the movement toward nationwide and state education standards
and goals gains additional momentum.

This paper summarizes court rulings in the major school finance cases that have been
decided over the past 20 years, and it highlights a number of issues that policymakers must
address in the process of reforming funding systems overturned by state courts.
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CASES BASED ON FEDERAL CONSTITUTIONAL PROVISIONS

Early attempts to pursue reform or challenge the legitimacy of school finance systems
through the courts focused on the equal protection clause of the U.S. Constitution, which
states that "No State shall...deny to any person within its jurisdiction the equal protection of
the laws."' Initial efforts to use the federal equal protection clause to overturn school
financing systems were unsuccessful in the late 1960s. The failure of these attempts led to the
development of a legal strategy by Coons, Clune, and Sugarman, who argued that the
relationship between education spending and local district property wealth violated the equal
protection clause because the provision of education was not fiscally neutral'.

Serrano I
This strategy was successfully 2toyed in Serrano v. Priest in 1971, the first major school
finance case filed in state rather than federal court. The case marked the first time that a state

system of school finance was found unconstitutional. in Serrano the California Supreme
Court found the state funding system violated the equal protection clauses of both the U.S.
Constitution and the California State Constitution. The California decision prompted similar

lawsuits in courts around the country.

Rodriguez
In San Antonio Independent School District v. Rodriguez' in 1973, however, the U.S. Supreme
Court effectively precluded litigants from using the federal equal protection clause as a
vehicle for school finance reform.' In a split five to four decision, the court ruled that
education was not a fundamental right because it is not explicitly or implicitly protected by
the U.S. Constitution. Furthermore, the court ruled that the Constitution did not prohibit the
government from providing different services to children in poor school districts than it did
to children in wealthy school districts. The court noted that the constitution protects the
rights of individuals, not governmental entities (school districts).

CASES BASED ON STATE CONSTITUTIONAL PROVISIONS

Those seeking public school finance reform after the Supreme Court's Rodriguez ruling have

had to rely only on language in state constitutions when attempting to overturn school
funding systems! Over the past 20 years, supreme courts in approximately one-half of the
states have considered constitutional challenges to their public education financing systems.'

In 13 states, the state supreme courts found that the public school financing systems violated

the states' constitutions. The remaining state supreme courts have held that the particular

financing scheme in that state did not violate its constitution. In some states where the

supreme court has not ruled on school finance issues, litigation has taken place in lower

courts. On occasion, these cases have also provided an impetus for school finance reform,

either directly when a state chooses not to challenge a lower court's decision (as in the case of

Alabama) or indirectly by encouraging the legislature to reform the school funding system,

rather than face a prolonged court battle.

2 THE FINANCE PROJECT 8



State finance cases typically charge that the school funding system violates the state
equal protection clause or education clause or a combination of the two. The goal of litigation
based primarily on the equal protection clause is often different from the goal of litigation
which is based mainly on the education clause. For challenges based on the equal protection
clause, litigants usually seek equal or near equal funding levels. For challenges based on state
education clauses, the cases center on the quality of education mandated by the state
constitution and the need for additional resources in districts that are failing to meet the
constitutionally-mandated standard. Recent cases have tended to rely more heavily on the

latter strategy.
Table 1 summarizes the rulings in state supreme court and other key lower court school

finance decisions. It also attempts to categorize the decisions according to the basis of the
particular ruling. In some cases, legal scholars disagree on what constitutes the basis of the

court's decision. Disagreement exists over whether courts that have found the funding
system in violation of the state's equal protection clause have also found it in violation of the
state education clause. For example in the case of Horton v. Meskill, Fulton and Long and
Odden and Picus classify the decision as one based on both the education clause and the
equal protection clause, while Thro (1993) argues that the decision is based solely on the
state's equal protection clause. Similar disagreement exists for Dupree, Lujan, Horton, Rose,
Helena, Robinson, Fair School Finance Council, Kukor, and Washakie. When such disagreement

exists, the decisions have been classified based on the most prevalent interpretations of the

rulings.
The following two sections highlight court decisions in cases that successfully

overturned state finance systems. The first section examines cases where courts found
funding systems unconstitutional based on the state's equality guaranty provisions. The next
section examines decisions based on the state's education clause. Cases where judges have
based their rulings on both decisions are discussed in the section on equal protection
litigation because of the frequent disagreemen' ever whether the education clause also should

be considered as a basis for the ruling.

Decisions Based on State Equality Guaranty Provisions
State equality guaranty clauses are one means through which reformers have sought to

challenge education financing in the states. Some states, such as Wyoming and Idaho, have

an explicit equal protection clause, such as "government is instituted for the people's equal

protection."' Other states, for example Colorado and Oregon, do not have an equal
protection clause in their state constitutions but have other equality guaranty provisions that

the state courts have interpreted as requiring equality?
Similar to the equal protection provision of the U.S. Constitution, the equal protection

provisions of state constitutions guarantee individuals the right to fair treatment by the state.

State courts have employed a variety of tests to evaluate whether state action violates the

rights of individuals. These tests differ both in the specific analyses employed and in how

critically they judge the state's action and the rationale for that action.

THE FINANCE PROJECT 3
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For example, if a state's action affects an individual's fundamental right or differentially
affects a suspect class of individuals, courts generally evaluate the rationale for state action
more critically than in other cases. Under the most difficult standards, strict scrutiny is

applied. In this test, the state must demonstrate that its actions serve a compelling
governmental interest. Alternatively, if the state's action does not impinge on fundamental
rights or affect a suspect class of individuals, the court may apply a less stringent
intermediate scrutiny test. Finally, if the court finds that a state's action does not fall into the
previous two categories, the least stringent tests are applied to weigh the rationale for state
action against any possible infringement on individual rights. Thus, in states that closely
follow federal equal protection analysis, the state must simply demonstrate that a rationale
relationship exists between its action and the means pursued to accomplish it. In general, to
win a case for education financing reform based on a state equality provision, a court must
find either that (1) education is a fundamental right under the state's constitutioe (2) wealth
is a suspect class; or (3) the particular financing scheme is irrational!'

The use of the equality clause has met with limited success. Plaintiffs have used a state
equality provision as the basis for overturning school funding systems in five supreme court
cases. In four rulings, Serrano v. Priest II, Pau ley v. Barley, Washakie CountySchool District No. 1

u. Herschler, and Horton v. Meskill, the state's supreme court determined that education was a
fundamental right protected by the respective state's constitution. In the fifth case, Dupree v.
Alma School District No. 30, the rational basis test was used by the Arkansas court to overturn
the existing school funding scheme. In addition, at least one lower court case, Harper v. Hunt,
is noteworthy since the state chose not to appeal the lower court's decision to overturn the
school finance system to a higher court. No school finance reform case has ever held that
wealth was a suspect classification, probably because of the enormous implications of such a

holding."
The remainder of this section briefly summarizes the different types of arguments used

by the courts in overturning school finance systems on equal protection grounds.

Serrano II
Following the U.S. Supreme Court decision in Rodriguez in 1973, the California Supreme
Court ruled that education is a fundamental right under the California constitution in 1977.
In Serrano v. Priest Le' the court reaffirmed the test it employed in Serrano I (decided before

Rodriguez). In both cases the court employed a strict scrutiny analysis!' In Serrano II the court

defined fundamental rights as "those individual rights and liberties which lie at the core of

our free and representative form of government."' The court referred to many sources to
establish the vital role of education, stating that education is as important as two other
fundamental rights-the right to vote and the rights of criminaldefendants."

Several commentators have offered reasons for the fact that few other state courts have

employed the Serrano II "core of our democratic government" test. Some have argued that

the ruling "provides little substantive guidance to lower courts."" Others have noted that the

lack of use may be due to judicial reluctance to rule on issues where the roles of the

legislature and of the judiciary are unclear!'

4 THE FINANCE PROJECT' 10



Pau ley and Washakie
Pau ley v. Bailey," and Washakie v. Herschlerm used the same test to find that education was a
fundamental right; both the West Virginia and Wyoming courts relied on the "explicitly or
implicitly guaranteed" test of Rodriguez!' This test was raised by the Supreme Court's

111
Rodriguez decision and evaluates the fundamental nature of a particular right as follows:

U
U
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a
a
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U
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The key to discovering whether education is "fundamental" is not to be found in
comparisons of the relative societal significance of education as opposed to
subsistence or housing. Nor is it to be found by weighing whether education is as
important as the right to travel. Rather, the answer lies in assessing whether there is

a right to education III ,41 It 10 I It I yet

Cases that have attempted to establish education as a right that is explicitly
guaranteed by the state constitution have met with little success. However, this strategy may
be inappropriate for sift constitutional contexts for several reasons?' State constitutions
mention a variety of possible state functions, many of them trivial, and from a practical point
of view, courts have been reluctant to declare these functions as fundamental rights. In
addition, state powers differ from those of the federal government; states may undertake
activities not discussed in their constitutions, whereas the federal government can only do
those things specified in the U.S. Constitution. Moreover, state constitutions are more easily
revised or amended, making it difficult for courts to select which group of framers' intentions
should guide the court over time.

Those arguing that state constitutions have an "implicit" guarantee for education have
had more success. In West Virginia and Wyoming, for example, the court did not rule that
education was a fundamental right, but the inclusion of education provisions in the states'
constitutions was critical to the courts' conclusions that "education was a fundamental right
for equal protection purposes."" In Pauley, the West Virginia court found that the state
constitution's clause for a "thorough and efficient system of free schools" was sufficient to
create a fundamental right to education for the children of West Virginia." In Washakie, the

Wyoming Supreme Court concluded that the emphasis placed on education by the Wyoming
Constitution led directly to the conclusion that the "education of the children of Wyoming is a

matter of fundamental interest."'

Horton
In Horton v. Meskilllv, the Connecticut Supreme Court came to the conclusion that education

was a fundamental right under the state's constitution through an examination of "the degree

of support given to education by the legislature throughout the state's history."" Essentially,
because the court found that the practice for centuries had been to act as if it was
Connecticut's duty to provide education to its children the "duty had assumed the status of a

constitutional obligation.""

11
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Dupree

Unlike the other four states in which school finance litigation was overturned based on an
equal protection analysis, the Arkansas Supreme Court did not address the issue of
fundamentality in Dupree v. Alma." Rather, the court used a rational basis test to determine if
the Arkansas government had a rational basis for financing the school system as it did. The
court found that the Arkansas system was irrational: "Even without deciding whether the
right to a public education is fundamental, we can find no constitutional basis for the present
system, as it has no rational bearing on the education needs of the districts."" As one
commentator noted, the Arkansas interpretation of the rational basis test has "more bite" than
the federal rational basis test."

Harper
In Harper v. Hunt, students from four poor rural schools in Alabama successfully challenged
the educational funding system of that state. The county circuit court found the entire school
system to be unconstitutional because it was both inadequate and inequitable. The court's
ruling was based on the fact that the disparities in funding led to inequity in educational
opportunity, in violation of both Alabama's state education clause and equal protection
provisions.

Although the funding system was declared unconstitutional by the circuit court rather
than the state supreme court, the ruling is significant for several reasons. First, the state
decided not to appeal the case. Therefore, the court's decision served as an impetus for
change in the same way that supreme court level decisions have required the legislature to
initiate change in other states. Second, the decision in Harper was similar to the Kentucky
court's ruling in Rose because it declared more than just the school funding system
unconstitutional.

Decisions Based on State Education Clauses
Although the equal protection clause was used effectively in some cases in the 1970s, the
other avenue for litigation has been state education provisions. An education clause, present
in all state constitutions," requires the maintenance of a system of free public education.
Arguments alleging that a state's education financing system violates the education clause in
its constitution have become increasingly. successful in overturning school funding systems.
Cases where courts ruled school funding systems unconstitutional based solely on the
education clause include: Seattle School District No. 1 v. State, Robinson v. Cahill, Abbott v. Burke,

Edgewood Independent School District v. Kirby, Helena Elementary School District No. 1 v. State,

Rose v. Council for Better Education, McDuffy v. Secretary of Office of Education, Tennessee Small

School Systems et al. v. McWherter et al., and Roosevelt Elementary School District 66 v. Bishop.

Plaintiffs who allege that the funding system violates the state constitution's education
provision must convince the court that the existing funding system violates the government's
constitutional mandate to provide free public education. Essentially, the strategy of

6 THE FINANCE PROJECT 12
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1111 education litigation is "to inject substantive meaning into a state education clause"" and to

Ir argue that the constitutional duty has implications for the method of funding.

Differences in the wording of state educational clauses may affect the strategies pursued
by legal reformers. Some commentators have argued that these differences also may affect
the courts' willingness to overturn school funding systems since education clauses differ
considerably in the responsibility that they place on the state to provide a system of
education." Some education clauses are general, vague clauses which "impose the minimal
educational obligation on a state" by merely requiring the state to provide a system of free

public schools. For example, Oklahoma's education clause states, "the legislature -hall
establish and maintain a system of free public schools wherein all the children of the state
may be educated."37 Others impose a greater burden on states because they require that
public education meet a minimum level of quality, such as being "thorough and efficient."'
The Pennsylvania Constitution, for example, requires that "the General Assembly shall
provide for the maintenance and support of a thorough and efficient system of public
education to serve the needs of the Commonwealth."" Still others contain "a stronger and

more specific education mandate and purposive preambles." *3 Those with the strongest
language place the highest burden on state legislatures by declaring that education is
fundamental or paramount, as in the case of Washington's clause, which says that it is "the
paramount duty of the state to make ample provision for the education of all children

residing within its borders."'
Although the exact wording of the state's education clause may affect the legal strategy

pursued, as noted above, the implied obligation placed on the state is only one of several
factors that affects the court's willingness to declare a funding system unconstitutional. This
fact is demonstrated by the prevalence of state supreme court decisions that overturn school
finance systems based on education clauses that impose the minimal requirements on a state.

The remainder of this section briefly reviews each of the cases in which the court based

its ruling to overturn existing state financing mechanisms solely on the education clause. In

chronological order, they are: Robinson, Seattle, Abbott, Edgewotxt, Holena, Rose, McDuffij,

Tennessee Small School Systems, and Roosevelt.

a

a

U

Robinson
The challenge for education clause litigants is "to convince the court to interpret the
education clause as addressing school finance." One strategy often employed is to argue

that the education clause places an affirmative duty on the legislature to create "more than

just an education system." This type of argument was successfully used twice in New

Jersey, first in Robinson v. Cahill" and subsequently in Abbott v. Burke."

In Robinson the court ordered school financing reform after determining that the state's

constitutional mandate for "thorough and efficient" education required an equal opportunity

for all children, a mandate that the court felt was not being met because of the funding

disparities present in the existing system. The New Jersey Supreme Court, therefore, found

the states existing public school financing unconstitutional, and ordered the implementation

of a "funding equalization plan.""

a
13
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Interestingly enough, the New Jersey Supreme Court in Robinson also discussed the
avenue of equal protection analysis. Although the court determined that the state had a
responsibility to provide a thorough and efficient education, it did not find that education
was a fundamental right under the state's constitution. Thus, it concluded that the equity
guarantee in the New Jersey Constitution "did not mandate greater equality of funding" for
school finance.°

Abbott
In Abbott v. Burke the New Jersey court went beyond its decision in Robinson and decided that

a "thorough and efficient" education requires an educational system that provides
disadvantaged students the opportunity to compete with their more advantaged peers. As a
result, the existing school financing system was ruled unconstitutional, although only for the
28 poorest school districts in New Jersey.° This decision was particularly important because
it not only implied an equal spending criterion, but it also recognized that the needs of poor
children will require the state to spend even more on these students than it does when
educating other students. Since its original ruling in 1989, the court has subsequently ruled
on the enacted legislative remedies three times. Each time the court has sent the funding plan
back to the legislature to be revised, noting that the remedy failed to fulfill the court's
mandate.

Seattle School District
In Seattle School District No. 1 v. State" the Washington Supreme Court overturned its decision

four years earlier in Kinnear, which had founa the system of school funding constitutional?'
In Seattle, the court reinterpreted the state's education clause to impose a duty on the state.
The court concluded that the existing system of funding did not make "ample provision" for
the education of the children in the districts'

Edgewood
In Edgewood Independent School District v. Kirbys2 the Texas court determined that an "efficient"

system, as guaranteed by the state's constitution, was not being provided because of gross
inequalities in spending. The legislature has had great difficulty in crafting a new school
financing system that meets the mandates of the court without violating the state's
constitutional prohibitions against both a statewide property tax and an income tax. As in
New Jersey, the Texas court has ruled on several occasions after issuing its original decision
that the legislative remedies were unconstitutional. The most recent plan was upheld by the
state district court in early 1994 as constitutional but it is expected to be challenged in the
state supreme court at a later date.

Helena
The Montana Constitution requires the state to provide a "basic system of free quality public
elementary and secondary schools."In Helena Elementary School District No. 1 v. Staten the state

supreme court found that the school finance system failed to provide equality of educational

THE FINANCE PROJECT
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opportunity and was, therefore, unconstitutional. The ruling was significant because the
court found that the provision of a minimum education was inadequate.

Rose
In Rose v. Council for Better Education, Inc.,' the state supreme court considered "whether the
Kentucky General Assembly has complied with its constitutional mandate to 'provide an
efficient system of common schooling throughout the state.'"" After examining the history of
the Kentucky Constitution, the court found that education was a fundamental right under the
state's constitution!' Moreover, the court defined an "efficient" system as one with "the twin

attributes of uniformity and equality."" After defining education as a fundamental
constitutional right, the logical move for the court was to turn to the equal protection
provision of the constitution and declare the present financing system unconstitutional."
However, the court ignored this avenue and stated the issue as whether the present financing
system was "efficient." In a decision unprecedented in the history of school finance reform,

the court ultimately decided that Kentucky's entire system of common schools was
unconstitutional" and ordered the General Assembly to "re-create, re-establish a new system

of common schools in the CommonWealth.""

McDuffy
In McDuffy v. Secretary of Office of Education the court ruled that the Massachusetts' scheme of

school financing was unsatisfactory based on the education clause of the state's constitution.

The education clause states:

(I)t shall be the duty of legislatures and magistrates, in all future periods of this
commonwealth to cherish the interests of literature and the sciences, and all
seminaries of them;... public schools and grammar schools in the town."

The court reached the conclusion that "equal expenditure per pupil is [not] mandated or
required ... however, fiscal support, or the lack of it, has a significant impact on the quality of

education." The lack of fiscal support in some districts led to disparities in the education

N provided by the more and less affluent communities. As a consequence, children in less

affluent communities did not receive the education to which they are constitutionally entitled.

111

Tennessee Small School Systems
Tennessee Small School Systems et al. v. McWherter et al. was filed on behalf or 77 small rural

school districts to challenge the constitutionality of that state's school finance system.

Tennessee's education clause requires "substantially equal educational opportunities to all

students." The state supreme court found the finance system unconstitutional based on

inequity of educational opportunities between wealthier and poorer school districts.

a
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Roosevelt Elementary School District

Arizona's education clause guarantees "general and uniform" public schools. The uniformity
aspect of this clause was the basis for the case in Roosevelt Elementary School District 66 v.
Bishop. The plaintiffs in Roosevelt charged that the state's system for financing the capital
construction of education buildings was unequal and therefore unconstitutional. They also
sought to overturn an earlier case in which the court found the system of school finance
constitutional, thereby establishing a positive precedent for future challenges to the entire
school finance structure.

The state supreme court ruling in Roosevelt declared the use of property taxes to fund
education unconstitutional if those taxes result in inequities across the state's school systems.
Although the court was expected to rule only on the capital financing system in its decision,
the court went further and overturned the entire school finance structure. The
superintendent of schools has challenged this ruling, requesting that the court clarify whether
its ruling applies only to capital financing or to school financing overall. This request for
clarification was ied in early August 1994.

Discussion
As the case summaries in the previous two sections demonstrate, the courts have overturned
school funding systems for a number of reasons. Several factors help explain the different
rulings. First, plaintiffs have employed a variety of approaches when attempting to overturn
school funding laws. They frequently charge that school funding laws are illegal for a host of
reasons, including violations of the education clause and the equal protection provisions in
the state constitution. Furthermore, in states where the system of school finance was ruled
constitutional based on one constitutional clause, plaintiffs may file subsequent suits that
overturn the system based on another clause.

Second, state political and education contexts vary considerably. Existing funding
patterns and mechanisms and prior judicial precedents with respect to the relevant state
constitutional clauses are significantly different. The differences among states affect both
how judges rule on these cases and the legal strategies pursued by plaintiffs.

Third, state courts have demonstrated differences in their willingness to rule on these
issues. Deference to the legislature is very strong in many states. Thus, plaintiffs in some
states have been able to successfully overturn financing schemes while those presenting very
similar cases elsewhere have been unsuccessful. Again this fact reflects a variety of factors,
including the nature and disposition of the court and concerns with the precedents that such
rulings will set for the provision of other public services.

Nevertheless, a few patterns emerge from the decisions summarized in Table 1. First,

the decisions to overrule school funding systems took place in three waves. Early decisions
used the federal equal protection clause to evaluate the system's constitutionality. Decisions
in the 1970s tended to rely on state equal guaranty provisions. And recent decisions to
overturn school funding systems have relied heavily on arguments based on the state
education clause. Moreover, the more recent cases generally have focused more attention on
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the adequacy of resources needed for the educational system to achieve the desired levels of
student achievement rather than on disparities in spending and tax raising abilities.

Second, some similarities exist in rulings that have upheld state school finance systems.
Many based their rulings on the U.S. Supreme Court's ruling in Rodriguez. For example, the
basic logic of the Rodriguez decision was used to reject the challenges in the Minnesota,
Virginia, Illinois, and Nebraska cases.

POLICY ISSUES RAISED BY SUCCESSFUL SCHOOL FINANCE UTIGATION

Successful school finance litigation poses major challenges to education policy. Although the

courts have often ruled that existing school finance systems are unconstitutional, a range of

professionally accepted views exists on how states should operationalize broad concepts,
such as equal educational opportunity, into new revenue raising and resource allocation

systems. It thus falls to the courts and, more frequently, state legislatures to weigh often

conflicting research along with a host of legal, political and economic factors in constructing

new financing arrangements. Below are two major policy issues raised by successful
challenges to existing school finance systems: defining resource adequacy in state allocations

and defining an appropriate state role in resource collection and allocation.

Defining Resource Adequacy in State Allocations
As noted earlier, recent efforts to remedy educational inequities through the court system

have focused judicial attention away from the relationship between disparities in spending

and tax raising abilities and toward disparities in student achievement and/or student life

outcomes. New cases in Ohio and Missouri are focusing on issues related to both the
adequacy of educational programs and the levels of funding required to reach adequacy.

Several courts have ruled that the role of the state is to provide all children with an education

that will enable them to succeed in life, and that school funding systems that produce large

inequities in spending fail to achieve this goal.
Accordingly, states increasingly are being told to allocate resources to provide all

children with an adequate education. However, legislatures are left to their own devices to

determine how resource adequacy should be operationally defined. The questions that must

be answered include:

Should there be a required level of expenditures?
If so, what should that level be and on what basis is it justified?

Should expenditures on the maintenance and construction of school facilities be

II included?
Should any variation from the resource standard be permitted and, if so, on what

basis?

Alternatively, resource adequacy can be defined in terms of types of required resource

inputs or opportunity-to-learn standards. These could include minimum standards for

teacher qualifications, course offerings, staffing ratios, and school facilities. But this still

THE FINANCE PROJECT 11



doesn't relieve states from the task of defining and justifying the standard(s) and their
purported relationship to more equitable student outcomes.

Making appropriate decisions on these types of questions may prove critical to the
success of school finance reform efforts. Setting the required resource levels too low, for
example, might be politically appealing but would probably result in little change from
current allocation and outcome patterns. Conversely, setting required resource levels too
high may create numerous political problems. In addition, employing resource standards or
opportunity-to-learn standards that are only loosely related to student outcomes may prove
both politically and educationally problematic.

Although the policy community is just beginning to grapple with these issues, the task
is difficult and no consensus is likely to emerge soon. Part of the difficulty stems from the
continuing debate among educational economists and other researchers over whether strong
empirical links between educational spending and outcomes exist. For example, it is undear
how increasing education spending to reduce class size affects student achievement.
Similarly, it is unclear what impact the use of computers and other changes in technology
have on classroom teaching and, in turn, student outcomes. The lack of adequate knowledge
of the relationship between educational resources and educational outcomes makes it difficult
to define the appropriate mix and level of services required to bring students up to specified
achievement levels.

Defining an Appropriate State Role in Resource Collection and Allocation
The appropriate balance between state and local responsibilities in financing education is
another key issue confronting policymakers when redesigning school finance systems.
Finance equity reform usually requires states to redistribute tax burdens from poorer to
wealthier districts and/or increase state financing responsibilities to raise the spending levels
of poor districts to those of more affluent ones. The particular policy instrument used
depends heavily on such factors as the nature of the court ruling, state constitutional
provisions, established traditions of state and local financing and program responsibilities,
the power of specific interest groups, and cultural attitudes toward government taxation,
resource redistribution and spending. However, regardless of the method chosen, achieving
greater resource equity is always much easier to accomplish when revenues are derived from
economic growth as opposed to the redistribution of existing dollars. In times of economic
expansion, additional resources for less affluent districts can be derived from revenue sources
for which yields are also expanding, rather than from redistributing constant or decreasing
revenues from more affluent districts.

Many earlier school finance reform policies sought to use a state's tax base to equalize
revenue yields for given local property tax rates. Such "guaranteed tax base" systems
redistribute some resources to poorer school districts (by giving them access to a higher
effective tax base) but also preserve variations in local spending consistent with community
tastes and preferences. The amount of resource redistribution depends heavily on the
political decision regarding the tax base level to which the state wishes to guarantee equal
local access, the higher the level, the greater the redistribution potential.

12 THE FINANCE PROJECT
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Most recent court cases and legislation have moved toward more uniform state
spending standards, as opposed to equal access to tax bases. The recent New Jersey rulina.
for example, seeks to bring the spending levels of the 28 poorest school districts up to the
level of high spending districts, whereas recent rulings in Texas and Kentucky have ordered
equalization of school spending levels within a certain range.

To equalize spending levels, states have employed a variety of policy instruments. In
some, increased revenue raising and resource allocation responsibilities have been shifted to

the state. Minnesota's new system, for example, will eventually increase the state funding
share to 70 percent and result in full state responsibility for core instructional services (i.e.,
monies needed for students to meet basic learner outcomes) and most of the funding
responsibility for educational support services. Michigan increased its state sales tax to
guarantee each district a minimum of $4,200 per pupil (increasing to $5,000 after five years).

However, state context sometimes does not permit spending equalization to be achieved
exclusively through a larger state role. For example, partly because the Texas Constitution
prohibits both statewide property and income taxes, the state legislature is responding to a
Texas Supreme Court ruling by requiring the wealthiest districts to share revenues with
poorer ones. In New Jersey, initial attempts to equalize school spending were made through

a combination of a tax increase (with of the proceeds earmarked for the poorest school

districts) and expenditure caps on the highest spending districts. However, the state later
scaled back these reforms in the face of strong taxpayer resistance and the state supreme
court recently ruled this legislative remedy unconstitutional (because it was too vulnerable to

the political process and thus would not ensure parity in educational expenditures).

CONCLUSION
State courts have had major impacts on education policy and service delivery in recent years
through their rulings on the constitutionality of existing school finance systems. Since 1971
litigation has taken place in the courts of over half of the states, with challenges proving
successful in nearly half of these cases. Nearly every state's system of allocating resources to
local school districts has been affected by either the threat or the reality of school finance

litigation.
State judicial renderings on the constitutionality of school finance systems have typically

been based on interpretations of the equal protection and education clauses of state
constitutions. Patterns both between states and over time in state court rulings are difficult to

discern because of the wide interstate variability in relevant constitutional provisions and

case law, the nature of the evidence presented, and the political and educational contexts
overlaying the litigation. It does seem, however, that more recent court rulings overturning

existing systems have focused directly on rectifying intrastate disparities in student

achievement as opposed to merely equalizing differences in spending. Although such rulings

are consonant with recent trends in education policy (which focus on the attainment of high

academic standards for all students), they raise substantial challenges to state policymakers

including operationally defining "adequate" resource levels that will support high academic
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outcomes for all and the appropriate balance between state and local governments in raising
the necessary revenues.

The years ahead can be expected to witness potent fiscal and ideological constraints to
an assertive government role in ensuring educational equity. Lacking other viable options,
advocates for such a role will, therefore, probably turn with even greater frequency to the
courts as policy instruments. As a result, the prominence of state judicial policymaking in
education finance that has existed since the early 1970s is likely to continue and may even
accelerate in the foreseeable future.

20
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THE FINANCE PROJECT

The Finance Project is a national initiative to improve the effectiveness, efficiency, and equity
of public financing for education and other children's services. With leadership and support
from a consortium of private foundations, The Finance Project was established as an
independent nonprofit organization, located in Washington, DC. Over a three-year period
that began in January 1994, the project is undertaking an ambitious array of policy research
and development activities, as well as policymaker forums and public education activities.

Specific activities are aimed at increasing knowledge and strengthening the nation's
capability to implement promising strategies for generating public resources and improving
public investments in children and their families, including:

examining the ways in which governments at all levels finance public education
and other supports and services for children (age 0-18) and their ramilies;
identifying and highlighting structural and regulatory barriers that impede the
effectiveness of programs, institutions, and services, as well as other public
investments, aimed at creating and sustaining the conditions and opportunities for
children's successful growth and development;
outlining the nature and characteristics of financing strategies and related
structural and administrative arrangements that are important to support
improvements in education and other children's services;
identifying promising approaches for implementing these financing strategies at
the federal, state and local levels and assessing their costs, benefits, and feasibility;
highlighting the necessary steps and cost requirements of converting to new
financing strategies; and
strengthening intellectual, technical, and political capability to initiate major long-
term reform and restructuring of public financing systems, as well as interim steps

to overcome inefficiencies and inequities within current systems.

The Finance Project is expected to extend the work of many other organizations and
blue-ribbon groups that have presented bold agendas for improving supports and services
for children and families. It is creating the vision for a more rational approach to generating
and investing public resources in education and other children's services. It is also
developing policy options and tools to actively foster positive change through broad-based
systemic reform, as well as more incremental steps to improve current financing systems.
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Spending and Revenue for Children's Programs by Steven D. Gold and Deborah
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