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Introduction

What Is Law-Related
Education?

A definition of law-related education
(LRE)

According to the Law-Related Education
Act of 1978:

...the term law-related education
means education to equip nonlawyers
with knowledge and skills pertaining
to the law, the legal process, and the
legal system, and the fundamental
principles and values on which these
are based. Law-related education
(LRE) helps students develop the
knowledge, skills, understanding,
and attitudes necessary to function
effectively in a pluralistic, democratic
society based on the rule of law.

[Statement adapted from the Winter 1983
LRE Project Exchange, “Why Lawyers
Must Care About LRE,” published by the
American Bar Association.]

LRE teaches young people how the
legal and political systems function and—
most of all—how they fit in. How does the
law affect them and how can they affect
it? What relevance does the Constitution
have in their lives? Why have.certain
legal procedures been established and
how well have they worked in resolving
disputes?

LRE is about real issues as they affect
real people: little people and big people. At
its best, LRE teaches students to reason
through hard questions and to grapple with
realistic problems. Elementary school
children might be asked to puzzle through
questions of fairness in the water-fountain
line or examine the need for rules in sports
and games. Older students might look at the
problems of assuring equality in a diverse
society or the conflict between rights and
responsibilities. The emphasis often may be
on applied skills, such as how to read a
contract and become a wiser consumer, or
may be on such broad skills as analytical
thinking, ability to persuade others, and
ability to reach decisions after having
identified issues and weighed evidence.

Law-related education is active. It
teaches because it involves kids. It works
because it has them confront—in case
studies, roleplays, mock trials, and other
active instruction techniques—the actual
dilemmas that citizens must face if they are
to make democracy work. In many pro-
grams, students meet with lawyers, judges,
police, and cther community people to see
the law in action.

LRE is a proven way of improving
younger people’s self-image, their attitudes,
and their knowledge about law and govern-
ment. The experience of hundreds of com-
munities, large and small, shows that LRE
can make a difference.

o
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Delinquency Prevention

Another key aspect of law-related educa-
tion is that when it is properily taught, it
reduces delinquency and leads to positive
citizenship behavior. The Center for Action
Research identified six criteria for effective
LRE programs. [Judith Warren Little and
Frances Haley, Implementing Effective
LRE Programs (Boulder, CO: SSEC, 1982).
See also Robert M. Hunter, “Law Related
Education Practice and Delinquency
Theory,” The International Journal of
Social Education, 2 (Autumn 1987):
52-64.]

Four of the six characteristics that make
up a properly conducted program relate to
the curriculum. They include preparation
and use of outside resource persons; suffi-
cient quality and quantity of instruction;
selection of balanced, illustrative materials
and management of controversy; and active
participation and student interaction.
These criteria are built into the design of
this curriculum.

Preparation and use of outside resource
persons refers to using a wide variety of
appropriate community members in an
interactive manner in the classroom. Sim-
ply having community members as formal
speakers is not sufficient. For example,
having a community member respond to
students’ opinions in an opinion poll or
judging a mock trial is more effective than
having the resource person lecture students
about a topic.

Sufficient quality and quantity of in-
struction refers to using instructional
practices that enhance the likelihood that
students will be successful; such practices
include checking for understanding, em-
ploying sufficient wait time, stating learn-
ing objectives, sequencing questions, and
others.

Quantity of instruc*ion relates to the
amount of time devoted to a single topic and
the amount of instructional time spent on
law-related topics. While there is no magic
number of hours, research suggests that
students need enough time to grapple with
a topic in some detail, to examine nuances
of the issue and to feel some mastery over
the topic.

Use of balanced materials and manage-
ment of controversy constitute the third
characteristic of effective LRE teaching.
Findings in this area indicate that material
that shows the judicial and law enforcement
systems as always correct or always making
mistakes has a negative impact on student
attitudes. Consistently negative examples
engender disrespect for the law and judiciary
while consistently positive examples do not
mesh with students’ knowledge that mis-
takes and injustices do occur. When students
feel that the examples are too positive, they
may reject all information transmitted
through a course. Therefore, examples
should be chosen to reflect the realities of
law and the judiciary. If a negative example
is chosen to illustrate one point, a positive
one should be selected for another.

Management of controversy does not
mean that it should be avoided, but rather
that it should be approached in a positive
and constructive manner. Students must
recognize that differences of opinion are
natural and can be a fruitful vehicle for
exploring the various positions that can be
taken on any issue. However, for contro-
versy to be beneficial, students must exam-
ine and discuss the issues in a thoughtful
way, avoiding personal attacks that can be
hurtful and destructive.

Opportunities for active participation
and student interaction repr. sent the final
curricular factor influencing delinquent

i
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behavior. Activities that require students to
work together cooperatively and encourage
student-student communication have a
positive impact. Likewise, activities in
which students become actively engaged in
the learning process are also beneficial. For
example, students might interview other
students, assume the roles of lawyer or
judge or lobbyist, or prepare for a Senate
committee hearing rather than passively
read about an issue.

While each of these factors is clearly
influenced by the curricular materials, one
must recognize that ultimately the curricu-
lum is what students experience in their
classes. Teachers’ instruction methods and
what they do with the curricular materials
available will determine their effectiveness.
Inappropriate use of even the best materi-
als will negate their effectiveness. For
example, this curriculum makes sugges-
tions for community resource persons who
could assist in the curriculum’s delivery,
but instructors actually determine if that
recommendation will be followed. Similarly,
quality of instruction will largely be deter-
mined by the instructor’s choice of instruc-
tional practices rather than by the curricu-
lum. The role of the teacher, then, is all
important.

Why Does LRE Work With Gifted and
Talented Students?

Law is an ideal vehicle to focus highly
capable students on significant issues and
problems facing today’s pluralistic society.
Among the characteristics of giftedness are
a keen sense of justice and a deeply felt
need to contribute to the fabric of society.
The law not only challenges and stimulates
gifted students and makes sense for their
educational experience, but it is also a
significant investment in their becoming

.; .

future participants in our democratic soci-
ety. These students, some of whom will
become tomorrow’s leaders, are sensitive to
and concerned about environmental issues
and social problems, solutions to which
involve policy choices and legislative ap-

- proaches. Learning at an early age how

laws are made, and how public policy can
shape our nation’s future is critical to
empowering the next generation to solve
problems.

Study of the law has the capacity to
reach those gifted and talented students
who are at-risk of dropping out, who are
economically disadvantaged, have limited
English proficiency, or have disabling
conditions. Students at-risk often find the
traditional curriculum irrelevant. Study of
legal issues and students’ rights and re-
sponsibilities under our legal system is
relevant, practical, and has application to
their daily lives. The liberal use of outside
resource persons in law-related education
classes also puts these students in contact
with individuals who are solvirg problems
out in the “real world.” While the goal of
law-related education is not to induce
students to become lawyers, the use of
resource persons, especially minority and
women attorneys and judges, provides
important role models for minority and
female students. Gifted girls, for example,
have a chance to interact with women
succeeding in the professional world.

The opportunity to grapple with com-
plex, multi-layered concepts is inherent in
the study of legal issues. The law has many
gray areas, and students are uniquely
challenged to see mulitiple points of view
when dealing with a legal controversy. The
curriculum ig designed to encourage cre-
ative problem solving. It integrates learning
styles, allows for transferring skills learned

"
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and integrates curriculum across several
disciplines. There are ample opportunities
for developing research skills and teaching
resource options.

Finally, the law has the unique capacity
to stimulate students of every ability level.
Gifted students, who are rapid learners,
intuitive, able to see connections quickly
and respond readily to the complexities of
the law, are often “mainstreamed” with
other students. Students who are not gifted
also find study of the law stimulating and
exciting. The interactive strategies and
content of law-related curriculum allow
these students to work together on prob-
lems, and also provide avenues for gifted
students to develop and demonstrate their
giftedness by doing additional research and
extension activities beyond the confines of
the basic lesson. Extension activities and
opportunities for additional research are
included in every unit.

Multiple Intelligences

The units were also written with the inten-
tion of engaging all types of learners. The
knowledge that children learn best in a
variety of ways is not new to the classroom
teacher. Dr. Howard Gardner, in his 1983
book Frames of Mind, outlined his theory of
multiple intelligences. Gardner pointed out
that most teaching has reinforced and
rewarded two of the seven types of intelli-
gence he identified: verbal and logical-
mathematical. He suggested that at least
five other kinds of intelligence exist that we
may not intentionally address in our class-
rooms on a regular basis. These are visual-
spatial, bodily-kinesthetic, musical, inter-
personal, and intrapersonal. While most
good teachers “hit” some of these intelli-
gences when they teach, these units are
designed to encourage teachers to allow

students to learn in a greater variety of
ways. In this way all levels of students,
both gifted and talented and others, will
encounter more success in school.

Each lesson in this curriculum identifies
how many of the seven intelligences is
utilized in that lesson. Each type of intelli-
gence utilized is indicated at the beginning
of each lesson. The seven types of intelli-
gence are:

¢ Visual-spatial iatelligence inciudes
the capacity to think in three-dimen-
sional terms; to perceive internal and
external imagery; and to recreate, trans-
form, or modify images. These students
love learning with images, pictures,
charts, graphs, diagrams and art.

¢ Linguistic intelligence consists of the
ability to think in words and to use
language to express and appreciate
complex meanings. These students love
language: talking, hearing, and reading.

* Intrapersonal intelligence includes
the ability to be aware of one’s emotions
and to express them. These students are
self-directed learners who are indepen-
dent and enjoy quiet times, private
places, and look for personal relevance.

¢ Interpersonal intelligence includes
the ability to understand and communi-
caté with others. These students enjoy
learning by interaction and desire to
know the social relevancy of what they
are learning.

* Musical intelligence is evident in
those with a sensitivity to pitch, melody,
rhythm, and tone. These students enjoy
melody and rhythm and learn easily
when information is sung, clapped, and
tapped.

lo
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* Kinesthetic intelligence enables one
to manipulate objects and fine-tune
physical skills. These students learn best
by moving, touching, and doing.

¢ Logical-mathematical intelligence
includes the ability to calculate, quan-
tify, consider propositions and hypoth-
eses, and carry out complex mathemati-
cal operations. These students enjoy
forming concepts and like looking for
patterns and relationships in a sequen-
tial manner.

Thanks to Linda Campbell for her distil-
lation of Howard Gardner’s theory of mul-
tiple intelligences. [See Campbell, Linda,
Bruce Campbell and Dee Dickinson. Teach-
ing and Learning Through Multiple Intelli-
gences. 1992. Available from New Horizons
for Learning, 19614 Sound View Drive,
Stanwood, WA 98292. FAX 206-652-9503.)

UPSICEL

(University of Puget Sound School of
Law’s Institute for Citizen Education
in the Law)

UPSICEL was created in 1987 to promote
law-related education (LRE) in Washington
State, as well as in national and interna-
tional arenas. It built upon the Street Law
course offered at the UPS School of Law
that has made LRE a part of Tacoma
schools since 1982. The goals of the Insti-
tute are to increase awareness of rules that
govern everyday behavior, promote values
of democracy and understanding of the
Constitution, increase effective citizen
participation, promote willingness to use
legal means to resolve disputes, and in-
crease levels of tolerance, fairness and

respect for the rights of others.

The Institute has developed LRE cur-
ricula in several areas: the Washington
Supplement to the national Street Law text;
LRE: Linking Language Arts and Social
Studies; Community Service Guide to Law
Related Education with accompanying
video—“Hearts and Minds Engaged;”
Juvenile Justice in Washington State,
Teaching the Bill of Rights; Linking Law
and Social Studies, and a law school
manual Teaching Law Students to Teach.
UPSICEL cooperated with Mississippi
Educational TV to produce “You've Got
That Right,” a video series on the Constitu-
tion for use with “at risk” ninth graders.

A major component of UPSICEL'’s work
is conducting teacher training. UPSICEL
offers LRE training programs for kindergar-
ten to adults in a broad area of topics .nd
methods, including drug focused LRE,
survival law for limited English speakers,
interdisciplinary LRE, detention LRE for
Jjuveniles and adults, minority outreach
LRE, and correctiras and probation officer
training.

Since 1988, UPSICEL has served as the
state coordinator for LRE on behalf of the
U.S. Department of Justice’s Office of
Juvenile Justice and Delinquency Preven-
tion.

In conjunction with the American Bar
Association’s Special Committee on Youth
Education for Citizenship, UPSICEL hosted
a three-state minority outreach LRE confer-
ence in 1991.

UPSICEL is presently one of five LRE
state projects selected to collaborate with
the Social Science Educational Consortium
in Colorado in the development of a practi-
cal guide to authentic assessment of LRE.

The Institute coordinates LRE activities
with the Southern African country of

1

UPSICEL — LRE: Challenging Students With the Law 11

e e e et A e s



Introduction

Lesotho. The Institute hosts lawyers and
educators from LRE projects in other coun-
tries to participate in Washington’s LRE
efforts. _

The Institute has compiled a comprehen-
sive directory of LRE materials, events and
resources for use in Washington, Teaching
About the Law: A Law Related Education
Directory. It is now available as a database
on Macintosh or IBM format.

UPSICEL is represented on the Board of
Directors of the Washington Center for
Law-Related Education, the Advisory Board
of the Washington State Council for the
Social Studies, and its Director is an advi-
sory member of the ABA/YEFC board and
was the 1989 Chair of the American Asso-
ciations of Law Schools Section on Teaching
Law Outside of Law Schools.

The Institute is directed by Margaret
Armancas-Fisher, an attorney who has
worked in LRE full-time on the national
level since 1977 and in Washington State
since 1982. Julia Ann Gold, an experienced
trial attorney with a rich variety of LRE
experience with a special emphasis on
mediation, is Deputy Director.

UPSICEL has been funded by:

* American Bar Association’s Special
Committee

¢ Governor’s Juvenile Justice Advisory
Group

¢ The Greater Tacoma Community Foun-
dation

¢ Legal Foundation of Washington
¢ National Institute of Corrections

¢ Washington’s Office of the Administrator
for the Courts

¢ Washington’s QOSPI Chapter 2 — 20%

grant program

* National Institute for Citizen Education
in the Law

¢ State Justice Institute
¢ United States Department of Education
¢ United States Department of Justice

A History of the
Project

Workshops and training sessions offered by
UPSICEL have always included teachers
and administrators from programs for
gifted and talented students. Feedback from
those teachers that the materials worked
well with highly capable students inspired
UPSICEL staff to apply for funding to
develop more curriculum designed specifi-
cally for that audience. After surveying
teachers and administrators working in
programs for gifted and talented students
in the state of Washington, UPSICEL
determined that curriculum was most
needed for students at the upper elemen-
tary and middle school levels. UPSICEL
also found that teacher training for teach-
ers of gifted and talented students was a
genuine need as well. In the spring of 1992,
UPSICEL applied for a Jacob Javits Gifted
and Talented Students Education grant
from the U.S. Department of Education.

In the summer of 1992, the U.S. Depart-
ment of Education selected UPSICEL to
implement a program of curriculum devel-
opment and training for teachers and
coordinators of programs for gifted and
alented students over a two-year period.
The activities funded include: developing

-
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eight units for upper elementary and
middle school students that integrate social
studies, language arts, civics and science
with the law; conducting two week-long
training sessions for teachers, administra-
tors and coordinators of gifted programs—
one in August 1993 and a second in summer
1994; and conducting three regional train-
ing sessions during the 1993-94 academic
year.

UPSICEL contracted with Tarry L.
Lindquist, who teaches 4th and 5th grades
in the Mercer Island School District. Ms.
Lindquist brings 25 years of teaching
experience to this project. She has worked
in curriculum development on both the
state and national levels. She was named
the National Elementary Social Studies
Teacher of the Year in 1990. She has
worked with UPSICEL on other projects
and has used law-related education in her
classroom for over 15 years.

UPSICEL also contracted with Dr. Gail
Hanninen to be the Project Evaluator. Dr.
Hanninen is Director of Student and Aca-
demic Services, Yakima School District. She
is the 1992-94 President of the Council for
Exceptional Children, division of Gifted and
Talented s:adents, and a former Supervisor
of the Gifted Education and Dropout Pre-
vention Program at the State Office of the
Superintendent of Public Instruction.

Starting in October 1992, UPSICEL staff
met with consultant Tarry L. Lindquist to
plan the curriculum, and selected a working
committee of four teachers to field test the
first four units.

Bob Becker, Sally Bender, Gloria
Brenchley, and Cheryl Richardson, all
experienced teachers in programs for gifted
and talented students, met in November
1992 to brainstorm unit topics and make
suggestions for the writing of the curricu-

lum. In March 1993, these teachers met
again to receive the curriculum for field
testing. Dr. Hanninen attended this meet-
ing, and reviewed the field testing proce-
dures and forms she developed with the
four teachers. »

By June 1993, the field tests were over,
reports reviewed, and the curriculum was
revised for the August 9th through 13th
training of 40 teachers, administrators and
counselors drawn state-wide.

During the 1993-94 academic year, three
one-day regional training sessions will be
held around the state, for up to 40 teachers,
administrators and counselors each. A
second week-long training will take place
during the summer of 1994, when four new
units will be introduced.

Handouts for four of the final eight units
will be translated into Spanish and Viet-
namese during the second year of the
project. Teachers who work with students
for whom English is a second language will
be recruited to attend the 1994 training.

How to Use This

Curriculum

While the curriculum was designed for
highly capable upper elementary and
middle school students, teachers will find
that is suitable for a wide range of students,
from elementary to high school levels. Since
all units include optional extension activi-
ties and opportunities for shortening or
lengthening the study, it is anticipated that
students of many ability levels will find the
curriculum both challenging and exciting.
The curriculum is composed of four
units—OIld Growth Forests, the Japanese
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American Internment, the Saimon Summit,
and the Car on Trial. An additional four
units will be completed by the second
training in the summer o1 1994. Each unit
will take from 12 to 16 class periods if all
lessons are completed. Some units could be
completed in a shorter amount of time if
lessons and activities are omitted.

These units provide explicit instructions
for teachers and accompanying handouts.
However, the lesson plans are intended only
as guides. Teachers may decide not to cover
every point made nor should the teacher
read word-for-word except to give hypo-
theticals or quote facts as needed. Only the
handouts are to be distributed to students.

Each unit begins with a description and
outcomes for the entire unit and a bibliogra-
phy. As stated, the use of outside commu-
nity resource persons in an interactive
manner with students is a critical compo-
nent of successful LRE. Therefore, sugges-
tions on who may be a useful resource for
the classroom are indicated for every unit.
Then, each lesson plan lists the specific
learning objectives for that lesson. Any
materials needed for the lesson are identi-
fied, including the accompanying student
handouts.

Next, the procedures are laid out. An-
swers are provided in this section to the
questions and activities presented in the
handouts. Handouts are identified by unit
name, lesson number, and title.

After selecting the handout, the teacher
should reproduce the handouts prior to
class in sufficient number for students. The
original should be kept clean and returned
to the three-ring binder for subsequent use.
The teacher should be careful to identify all
the pages to each handout since many
handouts have more than one page.

Service Leaming

The curriculum strongly encourages the use
of community service learning as an in-
structional method. Ideas for service learn-
ing activities are included in each unit.
UPSICEL has pioneered the use of service
learning as an instructional method in law-
related education.

Service learning is the intentional inte-
gration of curricular content with commu-
nity service activities. It focuses on recog-
nizing and promoting the value of serving
one’s community and enables students to
learn through service experiences. For
example, students studying the migratory
salmon might adopt a stream in the neigh-
borhood near the school, work with neigh-
bors to clean up the stream, and plant trees
along the bank to improve the ecology of the
area. The text Community Service Guide to
Law-Related Education, by Margaret
Armancas-Fisher, Julia Gold and Kate
McPherson, with accompanying video,
“Hearts and Minds Engaged,” is available
from UPSICEL. The book will be available
from West Educational Publishing in 1994.
(1-800-328-9424)

Included throughout the units are sug -
gested teaching strategies designed to
encourage student participation in the
classroom. A minimum of lectures and a
maximum of student involvement have
been found to be most successful in using
this type of curriculum. The various meth-
ods included in the curriculum are briefly
capsulated below. They are merely included
as a refresher and an indication of how they
fit into this curriculum.

Small Groups
Used in conjunction with a number of other
strategies, small groups are a very effective

1y
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tool for promoting cooperative learning and
student interaction. Small group learning,
like so many other teaching methods, can
yield wonderful results if teachers, and
students, learn how to maximize its poten-
tial advantages and minimize or even
eliminate its potential disadvantages.

Among the many potential advantages
these units try to promote, the principal
advantage is the high level of student
interest and involvement that is possible in
small group learning experiences.

Carefully structured, small group learn-
ing activities can all but ensure active
learning by every student in the class. The
key, though, is the phrase “carefully struc-
tured.” For small group learzing to work
successfully, the tasks given to groups must
be carefully thought through and structured
so that the group knows what it must do,
stays on task, and manages its time accord-
ing to a pre-arranged timetable. Although
there is no required size for a small group,
three to five members seems to work best
for most tasks. Occasionally, pairs work
better if group members are collaborating
on a writing task or are editing each other’s
work. Groups of six or more tend to become
unwieldy. They lose some of the advantages
of small group learning because a given
member of a six or more person group can
still sit back passively rather than partici-
pate actively.

Bralnstorming

This method calls for the students to come
up with a list of responses to a question
posed by the teacher. It is usually best to
write these responses on the board as
students answer and, after the class’ sug-
gestions are exhausted, add any overlooked
answers and then discuss them in more
detail.

Hypotheticals and Case Studles
These methods present facts and require
the application of law to these facts. While
the “answer” to the problem is important,
the greater value lies in using questions
and other discussion techniques tc bring
out arguments and considerations on all
sides of the issues. Suggested steps to take
in discussing a hypothetical or case study
follow.

¢ Have the teacher, or a student who is a
good reader, read the hypothetical aloud.

* Ask other students to list the key factors
in the case (write on the board).

* Ask what the issues are in the specific
case. Ask students to state each issue as
a question.

* Ask students to give arguments on all
sides of the issues. Discuss and try to
remain unbiased.

* Ask the students what they thought the
decision was in the real case. Tell them
what the decision was and the reasons
for it. Ask if this was the correct deci-
sion. Why or why not?

* What was the significance of the deci-
sion? What reasoning did the court use
to arrive at the decision? Did it set a
precedent for the future? Is it likely to be
changed in the future?

Role Plays and Simulations

Role plays are activities in which students
assume the role of another person and act it
out. Students are usually given time to
prepare. Role plays may involve any inter-
action between people and also include
simulations of actual courtroom activities.
Mock trials are court hearings to establish
the facts and apply the law. Moot court

io
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hearings are appeals court arguments on
the law. These activities are designed to
focus student interest on a particular law or
procedure while allowing them the opportu-
nity to demonstrate the knowledge they
have acquired. These activities also allow
students to gain different perspectives by
observing the role of another and allow
them to practice persuasive skills.

There are three stages of development in
any role play: preparation, enactment, and
debriefing. The preparation stage involves
assignment of roles, explanation of the
process and preparation time for the play-
ers to learn their roles. Many of the hear-
ings are simplified to allow completion in a
single class period; others are designed with
one or two days of preparation. Roles are
provided for the entire class to participate,
students wjthout specific roles can serve as
observers who must write decisions.

Teachers should play a low-key or even
invisible role during the role play. In cer-
tain instances, where the activity has gone
way off track or part of it is taking too long,
it may be appropriate for the teacher to step
in and make suggestions or ask questions.

The most important of these stages is
the debriefing, which should use question-
ing to raise questions such as: What were
the key issues raised in the hearing? What
is the law or principle that was involved
here? Were the participants realistic and
effective in their roles? Could they have
performed their roles differently? Were
there arguments not made that you would
have made? How would you have decided
the case? Was the proceeding fair?

Mediation is introduced in the curricu-
lum as an alternative method of resolving
disputes. In the Salmon Summit, for ex-
ample, a mediator is invited to assist the
various interest groups find common ground.

Visual Ailds

Pictures and charts are also useful ways to
present information. Students studying Old
Growth Forests, for example, examine ads
designed by the timber industry and envi-
ronmental groups.

Opinion Poll

An opinion poll is a strategy that allows
students to express their opinions on the
topic of study. Typically, a poll allows for a
spread of opinions (agree, undecided, dis-
agree). An opinion poll can serve as a-
springboard for classroom discussion, give
the teacher feedback on student values, be
used to assess changes in students’ atti-
tudes following instruction and lay the
foundation for how the law in fact applies to
the situation described.

To conduct an opinion poll, the teacher
should have each student privately express
his or her opinion (for example, by writing
the appropriate response on the student
handout). The teacher should then develop
a class composite. This can be done by a
simple show of hands, by having students
move to align themselves under a banner
agreeing with their position, or other cre-
ative ways. Finally, students should be
asked to explain their opinions and list
opposing points of view.

The instructor can use various poll items
dealing with the same principle to check the
consistency of student beliefs. Afterwards,
the teacher should then present informa-
tion as to the state of the law in Washing-
ton on the items in the poll. It is important
that teachers recognize that varying shades
of opinions are legitimate, even when
opinions differ from the law or the teacher’s
own views. Students, however, are expected
to give reasons for their opinions. It is
useful to use the opinion poll as a demon-

Iy
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stration of the legisiative process which
evaluates various values and designs stat-
utes based on the msgjority’s values.

Advertisements and Editorials

An: lyzing advertisements and editorials
related to LRE topics allows students to
explore the various facets of effective com-
munication. In the Old Growth Forest unit,
students write ads about the spotted owl
controversy for specific purposes and spe-
cific readers, and read an editorial about
the issue. By using real world writing
situations like ads and editorials, then,
students see the practical realities of effec-
tive communication and persuasion.

Questioning

Questioning is used in this material to:

1) check for student understanding, 2)
solicit student opinions on controversial
issues, 3) teach higher level thinking skills,
and 4) lead students to an answer the
teacher desires. In each case, teachers
should try to equalize wait time (that is, the
time given to students to respond to a
particular question). It is also desirable to
promote student-to-student questioning and
discussion where appropriate.

Lecture

This method should be limited as much as
possible since great use of lecturing will be
of negative value. However, there are times
when certain points may be made most
appropriately by lecture. It is important to
give examples, ask questions and brain-
storm during a lecture.

Evaluation

Teachers should use a variety of methods to
check frequently for student understanding.
Question and answer techniques and short

hypotheticals are useful to measure class
progress and understanding. The lesson
objectives are usetul guides to writing
questions for review.

Resource Persons

The characteristic of law-related education
that has the greatest potential for having a
positive impact on students’ behavior is the
appropriate use of outside resource persons.
Using lawyers, courtroom personnel,
judges, police, state inspectors, social work-
ers, environmentalists, policy makers, and
other key resource persons in the classroom
is important.

Suggestions are made in each unit as to
possible resources persons and their role in
the class.

When contacting resources, it is ex-
tremely important to inform them of the
goals and objectives of the class and to
review briefly the classes that come before
and that will follow in order to allow for
continuity. Share a copy of the lesson with
the resource person, who may devise a way
to interact successfully with the students.
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Old Growth Forests
Introduction

Description

This multidisciplinary unit examines the
controversy about the use of tl.z old growth
forests of Western Washington. Students
assess their opinions and knowledge about
old growth forests, and then analyze the
Endangered Species Act and consider
proposed amendments to the Act. Then
students examine the views of different
special interest groups involved in the
forest controversy. The unit culminates
with a mock Congressional hearing at
which various interest groups and scientific
experts testify.

Extension activities include writing and
presenting advertisements about the issue
and discussion of two poems: one well-
known poem by a significant poet and one
relatively unknown poem by an obscure
poet. Students will conclude the poetry
lessons with one of several writing options.
Other extension activities include con-
structing a data disk about the forest,
compiling a Book of Knowledge and
cartooning.

Use of Outside Resource Persons
An attorney who practices environmental
law would be useful to review the Endan-
gered Species Act, or possibly a biologist, to
explain genetic diversity and its impor-
tance.

For schools in communities that get their
water from the Cedar River Watershed in

North Bend, near Seattle, tours of the
watershed’s old growth forest are available
by reservation. The staff naturalist leads
the tours of the Watershed, so that students
can actually see an old growth forest. For
reservations, contact the naturalist at 206-
888-1507. Reservations for tours in the
spring are taken on the first school day
after January 1 and for the fall on or after
May 1.

Time Required
10 to 15 class periods.

Note for Science Teachers: Science
classes studying old growth forests
could study the structure of the forest
by taking point samplings of the forest
structure. For example, pick a point
within the forest, and go out in all
directions a radius of 30'. Divide into
quadrants. Have students measure the
height of the trees. (To do a rough
measurement of the height of a tall
tree, have a student stand in front of
the tree, and an observer stand back
and hold up their thumb until the first
person’s height is a thumb width. Then
roughly see how many thumb widths
the tree is.) Then measure other
bushes and plants. Students can then
draw a bar graph that will show the
complexity of the old growth forest.

~
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For comparison purposes, the same
procedure can be followed in a second-
growth forest, and in an area that was
recently harvested.

Social Studies and Science Outcomes
Students:

¢ Identify the charaétéristics of an old
growth forest.

* Develop and refine their views on the old
growth forest controversy.

* Define a “threatened” and “endangered”
species.

¢ Review major provisions of the Endan-
gered Species Act.

* Identify a variety of viewpoints on the
Northwest timber controversy.

* Advocate the position of one special
interest group.

¢ Practice lobbying on behalf of their
group’s position.

* Examine the scientific arguments for
saving old growth forests, and the timber
industry’s rationale for harvesting old
growth forests.

Reading and Language Arts Outcomes
Students:

* Assess and express their opinions about
the old growth forest controversy.

* Read and analyze a variety of material.
* Prepare and present information orally.

* Roleplay an individual, based on re-
search.

¢ Review and discuss the Endangered
Species Act.

* Analyze legal language and evaluate
proposed amendments to the ESA.

* See points of view presented in advertis-
ing.

* Observe how advertising is written for a
specific purpose and specific readers.

Higher Order Thinking Skill Outcomes
Students:

* Solve problems.
* Analyze and apply law.

¢ Develop new ways to teach others new
information.

* Practice suppositions, proofs, and ration-
ales for social issues.

* Evaluate consequences.

e
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Old Growth Forests

Lesson 1

Objectives
¢ Students will identify the characteristics
of an old growth forest.

* Students will develop and examine their
views regarding old growth forests and
the spotted owl controversy.

Materials
Copies of handouts:

* True-False test.
* Opinion poll.
¢ Letter to editor.

Time Required
2 to 3 class periods.

Procedures

B Announce that the students will
begin their study of the spotted owl and old
growth forests by taking a pretest of their
knowledge about the topic. Explain that
this is not a graded test, but a measure-
ment of what they already know about old
growth forests. This pretest is designed to
highlight common misconceptions about old
growth forests, and to introduce the com-
plexity of the issue. The goal is that stu-
dents see the issue as larger than just “owls
vs, joba.”

M Pass out the pretest. Give students

UL UNeUIsTIC T T
© " INTRAPERSONAL™

- INTERPERSONAL
LOGICAL/MATHEMATICAL

about 10 minutes to complete it. After
students have completed the test, go over
the answers. The test can be repeated at
the end of the unit to check for knowledge

_gained.

Aniwers to Pretest

1. An old growth forest is any forest in
which most trees are older than 100
years.

False. The definition of an old growth
forest is far more complex that the age of
the trees within it. While the numbers vary
depending on who is quoting, most foresters

'say thai to be considered old growth, the

trees must be at least 175 to 200 years old.
(The Douglas fir tree can grow for 1000
years or more, but stands of Douglas fir in
western Washington and Oregon have
historically been destroyed by fire every 500
to 800 years.)

The “signature” of an old growth forest is
its diversity—both in terms of the variety of
tree species and the age of trees. The mix of
old and young trees results in a multi-
layered canopy over the forest floor. Stand-
ing dead trees, called snags, are an essen-
tial ingredient of the old growth forest, as
well as lots of fallen logs and rotting wood
on the ground. The dead trees fall and leave
gaps in the canopy, letting sunlight in so
that young trees can grow.

<ok
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2. Most remaining old growth is on
publicly-owned federal land, such as
national parks.

True. Federal lands are divided into four
categories: the national parks, the national
forest system, the lands held by the U.S.
Bureau of Land Management, and wilder-
ness areas. Approximately 94% of the
remaining old growth forest is on publicly-
-owned federal land. Some of this is pro-
tected in wilderness areas.and national
parks. Most of it is in higher elevations.
Almost all old growth has been logged from
private lands. Some old growth remains on
state lands in Washington, but it is less
than 10% of the remaining forest land.

3. The national forests belong to you
and me, as citizens of the U.S.

True. As citizens of the United States, we
all own the national forests, and the re-
sources within them. If you have a map of
Washington and Oregon, this would be a
good time to point out our national forests
and national parks. These lands are owned
and managed by the federal government.

4. Our national forests and the U.S.
Forest Service were created for the
sole purpose of preserving forests
and the trees within them.

False. The national forests are supposed to
be for multiple uses, which include timber
product.on, recreation, fishing, hunting,
and wildlife habitat. When the national
forests were originally created, however,
there was no pressure to cut timlb.er from
them, because private landowners were
cutting timber from their lands, and pres-
sured the Forest Service to keep national
forest timber off the already glutted mar-

ket. I'.ational forests also were often further
from transportation and markets for the
lumber than state and private forests.

During and after the Second World War,
however, the demand for lumber grew, and
wood from national forests took the place of
wood from private timberland that was by
then less plentiful. The demand for national
forest timber has not let up since.

i 5. Dead trees are of no value in an old

growth forest.

False. Standing and fallen dead trees are
an essential part of the old growth forest
ecosystem. Standing dead trees, called
snags, provide homes for insects, birds, and
mammals. Fallen dead trees open up a hole
in the forest canopy when they fall to the
ground, allowing sunlight through, and
then provide nutrients as they decay.

6. Tree farms grow wood more effi-
ciently than old growth forests.

True. In an old growth forest, the growth of
trees slows down after about 70 to 100
years, and eventually the trees begin rot-
ting on the inside as quickly as they are
growing on the outside. Since these forests
reach maturity at about 200 years, their
growth slows down, and most of the forest’s
energy is used to maintain itself. Eventu-
ally, the trees either rot, are blown over, or
are burned by a forest fire. In the amount of
time that this cycle takes, timber companies
can grow many crops of trees.

7. The old growth forests of the Olym-
pic Peninsula of Washington State
are temperate rain forests and
receive as much as 180 inches of rain
a year.

<0
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True. For comparison purposes, a tropical
rain forest, such as the Amazon, receives 80
to 100 inches of rain per year. The city of
Seattle receives 39 inches of rainfall per year.
“Temperate” refers to our climate in the
Pacific Northwest, that ranges from fairly
hot to fairly cold, as the seasons change.

8. Old growth forests are “biological
deserts,” meaning there is little
animal and plant life within them.

False. Only 40 years ago, a Forest Service
expert described-the ancient forests of the
Pacific Northwest as “biological deserts.”
While tropical rain forests had been studied
extensively, the first comprehensive ecologi-
cal study of the Pacific forest was not pub-
lished until 1981. It was not until then that
biologists and ecologists began to under-
stand the complexity of the Pacific North-
west temperate rain forests.

Only recently have scientists learned
that the old growth forests do far more than
provide wood. They purify water (as do all
forests); provide shelter for wildlife and
cool, shady pools and breeding grounds for
fish, such as salmon; and increase the local
precipitation. A recent study identified 667
species tied to old growth forests.

Old growth forests contain a greater
mass of living things, called biomass, than
the tropical rain forests (The tropical rain
forest contains more variety of species than
the temperate rain forest.) While a tropical
rain forest may contain 185 tons of plants
per acre, a Pacific forest will contain 400
tons an acre. Some redwood forests contain
as much as 1,800 tons an acre.

9. A pair of nesting northern spotted
owls requires approximately 5,000
acres (which is about 8 square

miles—a little bigger than I._ercer
Island) of old growth forest for their
hunting grounds.

True. Spotted owls are “picky eaters.” They
have a very specialized diet of small mam-
mals such as flying squirrels, kangaroo rats
and mice, and other rodents that are found
in old growth forests. They need a large
range to find enough of the food they like.
They prefer cavities in snags (standing dead
trees found in old growth) and the broken
tops of tall living trees as nesting sites
because they can sit and watch for their
prey from these high vantage points.

10. It takes longer for snow to melt in
an old growth forest than in a
clear-cut area.

True. Due to the heavy canopy of branches,
less sunlight can penetrate an old growth
stand. This is beneficial, as it prevents
rapid run-off that could cause erosion and
flooding.

11. “New forestry” is another name for
the practice of clear-cutting.

False. The new forestry, advocated by
foresters such as Jerry Franklin of the
University of Washington, suggests leaving
living trees and debris in a harvest area to
stimulate the growth of fungi and microbial
organisms, and to provide habitat for
smaller mammals. Decaying wood is an
important cc nponent in the nutrient cy-
cling process.

12. Washington State exports more
softwood raw logs than any coun-
try in the world.

Trué!,’according to a story in The Seattle
e

UPSICEL — LRE: Challenging Students With the Law 25




Old Growth Forests — Lesson 1
_

Times, March 31, 1993. (Softwood refers to
coniferous trees.) Approximately 40 percent
of the timber harvested in Washington is
shipped overseas as raw logs by private
landowners. Congress placed limits on raw
log exports from state lands, starting Janu-
ary 1, 1991. Initially, Washington was
allowed to export 25% of logs from Wash-
ington state lands. Then the law banred all
exports from state lands. There has been a
ban on export of raw logs from federal lands
for about 20 years. Most logs are shipped to
Japan, South Korea, and China, with by far
the most going to Japan.

In May 1993, the Ninth Circuit Court of
Appeals struck down the federal law re-
stricting exports from state lands, on the
basis that the law allowed Congress to
instruct state officials to regulate the tim-
ber industry according to Congress’ instruc-
tions, in violation of the 10th amendment
(which reserved powers not delegated to the
federal government to the states). Congress
amended the law in June 1993 to avoid this
Constitutional challenge and restore the
ban on the export of raw logs from state
lands. At this point, only private landown-
ers may export raw logs from Washington.

Why are logs exported? Because of high
prices paid overseas. As of May 1993, export
log prices were $1000 to $1300 per 1000
board feet, as compared to $500 to $700
paid by domestic saw mills, according to
Jennifer Belcher, Washington State Lands
Commissioner. (The Seattle Times, 5/5/93)

Also, raw log exporters take advantage
of favorable tax treatment. President
Clinton has proposed eliminating the tax
subsidies given to private exporters of
unprocessed logs.

13. Nurselogs are logs that baby ani-
mals are drawn to when their

mother abandons them or is killed.

False. Nurselogs are fallen, rotting logs on
the floor of an old growth forest. Tree
seedlings grow out of the downed trees as
they decay, therefore they are called
nurselogs. They are an.important compo-
nent of the old growth ecosystem.

H Tell students that now that they have
some information about the forest, they will
have an opportunity to express their opin-
ions about the controversy surrounding the
forests. Pass out the Opinion Poll, and ask
each stud:2nt to write “SA” for strongly
agree, “A” for agree, “D” for disagree, “SD”
for strongly disagree and “U” for undecided
beside each of the statements. Inform
students that there are no right or wrong
answers, and that every opinion is worth-
while, as long as the student can give
reasons for that opinion.

M Draw a chart on the board to record
students’ opinions as they are polled. First
get a hand count of how many agree with
Statement “1”, then how many disagree,
how many are undecided. After the entire
chart is completed, go back to the first
statement, and ask for student reasons. Ask
those who are undecided what makes it
hard for them to decide. Ask one of the ones
who agrees or disagrees to respond to that
difficulty.

Alternatively, as you call out each ques-
tion, ask students to line up along one side
of the room, where you have posted signs
for “Strongly Agree,” “Agree,” “Undecided,”
“Disagree,” and “Strongly Disagree.” Stu-
dents standing at opposite ends of the
continuum should be asked for their reason-
ing, and to respond to those with whom
they disagree.

2
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M After students have provided their
arguments and reascning about ea .k
statement, you should inform them of the
information provided below about each
statement.

Supplementary Information for
Opinion Poll

1. Our national forests should be used
primarily as an economic resource
(to build houses, etc.) and put to use
in a way that will serve the most
people.

In 1891, Congress gave the President
authority to create forast “reservations.”
Congress decided that our forests should be
managed to protect watersheds (the region
from which a river draws its water supply)
and “to furnish a continuous supply of
timber for the use and necessities of citizens
of the United States.” In 1905, President
Theodore Roosevelt, ar ardent conserva-
tionist, gave authority for managing the
forest reservations to the U.S. Forest Ser-
vice, and appointed Gifford Pinchot as its
first chief.

This statement reflects the view of
Gifford Pinchot, and represents the view of
many foresters today. Pinchot believed in
scientific forestry, and that if the forests
were managed properly, a continuing
supply would support demand. Some say
Pinchot would be disappointed with today’s
management of our national forests.

John Muir, the founder of the Sierra
Club, held the opposite view, that the
forests should be preserved as wilderness
areas.

2. Logging should be banned in old
growth forests, even if loggers will
lose their jobs.

This is the view of many environmental and
conservation groups today, who believe that
the remaining old growth forests must be
preserved as habitat for wildlife and other
natural resources, and for recreation.

3. Wilderness and old growth forests
are a spiritual resource, and should
be protected as a sanctuary where
people can go to escape the noise of
the city.

This is another view of those who seek to
preserve the forests. The forests play an
important role in the religion and beliefs of
Native Americans of the Pacific Northwest.
In Native American traditional belief, the
tree and the forest are living beings.

4. There is enough old growth already
saved in wilderness areas and na-
tional parks. The remaining old
growth forests on public land should
be available for the forest products
industry and the American con-
sumer.

This is the view of many timber industry
groups today.

5. If the spotted owl becomes extinct,
like the dinosaurs did, that’s just
evolution, and cannot be helped.

This is the view of many timber industry
people, loggers, and others who depend on
old growth timber for their livelihood. Many
loggers feel they, as loggers, are becoming
extinct, without sufficient timber to cut to
make a living. You might ask students
“have other professions become extinct?”
(blacksmith, scrivener) Is this the same as
the logger? (You might point out that the

’” »
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“extinction” of the logger affects entire com-
munities, whereas usually there were only
one or two blacksmiths in a community.)

Environmentalists, on the other hand,
say that more than the owl is at stake
because the ow! is an indicator species for
the entire ecosystem within old growth
forests. “Indicator species” means that the
ability of the owl, which is near the top of
the food chain, to survive, is an indication of
how the entire ecosystem is doing.

B Pass out the letter to The Seattle Times
about the spotted owl controversy. Ask
students to read the letter and respond to
the following questions.

1. What is the complaint that the au-
thor of this letter is making?

The author is complaining that the article
in the paper, particularly the headline,
misrepresented what the issue in the spot-
ted owl controversy really is—the loss of our
old growth forests—and sensationalized it
as simply jobs vs. owls.

2. What does the author predict about
the logging industry?

The forest industry is doomed anyway
because there will soon be no logs left to
harvest because cutting has exceeded the
rate of reforestation.

3. According to the author, why is it so0
important to act now?

Unless cutting of the old growth forest is
stopped soon, old growth forests will disap-
pear.

4. Do you think the author is exagger-
ating or misrepresenting the issue?

The author ignores other factors that have
contributed to the loss of our forests and
wildlife, such as development.

5. What is the role of the legislation to
preserve the spotted owl in the
author’s opinion? Why does she call
it a “legal tool”?

The legislation being used as a “legal tool”
is the Endangered Species Act, a federal
law that protects the spotted owl from
activities that could lead to its extinction.
The term legal tool refers to the use of laws
to protect the owl for a larger purpose—to
protect the entire forest, and in the author’s
words, the entire planet.

6. Do you agree with the rewritten
headline: “Small down-payment to
save the Earth: 28,000 jobs?”

This calls for an opinion.

7. What other threats to our forest
resource exist?

Unbridled growth has contributed to the
loss of wildlife habitat and forests.

Extension

Have students write a letter to the editor of
your local paper, stating their views about
the issue. You might want to wait to send
the letters until after the completion of the

unit, as students may revise their opinions
after further study.

<Y
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Directions: Write the word TRUE in the blank if you
believe that the statement is correct. Write FALSE in
the blank if you believe the statement to be incorrect.

1.

10.

11.

12.

13.

Old Growth Forests — Lesson 1: Pretest

An old growth forest is any forest in which most trees are older
than 100 years.

Most remaining old growth is on publicly-owned federal land,
such as national parks.

The national forests belong to you and me, as citizens of the U.S.

Our national forests and the U.S. Forest Service were created for
the sole purpose of preserving forests and the trees within them.

Dead trees are of no value in an old growth forest.

Tree farms grow wood more efficiently than old growth forests.
The old growth forests of the Olympic Peninsula of Washington
State are temperate rainforests, and receive as much as 180

inches of rain a year.

Old growth forests are “biological deserts,” meaning there is little
animal and plant life within them.

A pair of nesting spotted owls requires approximately 5,000 acres
(which is about 8 square miles—a little bigger than Mercer Is-
land) of old growth forest for their hunting grounds.

It takes longer for snow to melt in an old growth forest than in a
clear cut area.

“New forestry” is another name for the practice of clear cutting.

In 1988, almost 4 out of every 10 trees harvested in Washington
State were shipped overseas as raw logs.

Nurselogs are logs that baby animals are drawn to when their
mother abandons them or is killed.

(%) '\J
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Opinion Poll —
Old Growth Forests

Directions: Read the following statements and
place the letter that most closely corresponds with
your opinion in the left-hand blank.

SA (Strongly Agree), A (Agree), U (Undecided), D (Disagree), or SD (Strongly
Disagree). There are no right or wrong answers-—every opinion is good when
you can give reasons for that opinion.

1. Our national forests should be used primarily as an economic
resource (to build houses, etc.) and put to use in a way that
will serve the most people.

2. Logging should be banned in old growth forests, even if
loggers will lose their jobs.

3. Wilderness and old growth forests are a spiritual resource,
and should be protected as a sanctuary where people can go
to escape the noise of the city.

4. There is enough old growth already saved in wilderness
areas and national parks. The remaining old growth forests
on public land should be available for the forest products
industry and the American consumer.

5. If the spotted owl becomes extinct, like the dinosaurs did,
that’s just evolution, and cannot be helped.

oy
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Owls vs. Jobs?

A Letter to the Editor of The Seattle Times

The Times’ front-page headline, “Price to save owl: 28,000

jobs.” (May 4, 1990), is yet another flagrant example of journalism
designed to inflame and manipulate rather than inform.

The reader is being asked to question whether it is reasonable to sacrifice
28,000 jobs for 1,500 pairs of nesting spotted owls. But that is clearly not the
issue and you know it, as do [the] reporters.

Regardless of the fate of the owl, the jobs based on the forest-product boom are
doomed for a very simple reason: The rate of harvesting in Northwest forests
has vastly exceeded the rate of reforestation, requiring continued decimation of
old-growth forests, 90 percent of which have already been destroyed. “Sustain-
able yield” and “renewable resource” are cruel hoaxes foisted on the public by
the timber industry. Touring our state by car or, most revealingly, from the air
leads even the casual observer to the conclusion that our magnificent forests are
rapidly being converted to a giant stump farm.

The forest resource is disappearing, and the only question is whether we will
lose jobs now while we still have an ancient forest ecosystem, with owls, or in
the future when it has been destroyed. This is only the beginning. Preservation
of other ecosystems upon which our survival depends will require enormous
economic and social upheavals, nationally and globally. Legislation to preserve
the spotted owl is merely the legal tool to force us to do what we appear to be
unable to do by enlightened and creative action; namely, to save our planet.

Your headline would have been infinitely more accurate had it read: “Sma.ll
down-payment to save the Earth: 28,000 jobs?”

What is the complaint that the author in this letter is making?
What does the author predict about the wood products industry?
According to the author, why is it so important to act now?

Do you think the author is exaggerating or misrepresenting the issue?

A

What is the role of the legislation to preserve the spotted owl in the author’s
opinion? Why does she call it a legal tool?

6. Do you agree with the rewritten headline: “Small down-payment to save the
Earth: 28,000 jobs?”

7. What other threats to our forest resource exist?

3
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Lesson 2

Objectives
¢ Students will define a “threatened” and
“endangered” species.

* Students will review major provisions of
the Endangered Species Act.

* Students will debate proposed amend-
ments to the Act.

Materials
Copies of handouts:

¢ Newspaper articles
* Proposed amendments

Time Required

2 to 3 class periods. (For younger classes, or
to save time, you may choose to omit the
Senate hearing activity part of this lesson.)

Procedures

B Write “Endangered Species Act” on
the board and ask if anyone knows what it
is. Why was it passed?

The Endangered Species Ac. (ESA)is a
federal law that was first passed in 1973
to protect species of plants or animals
that are threatened by extinction. Since
the passage of the Act more than 600
American species have been listed as
either endangered or threatened. Since
1973 six species that were listed have
been removed because they recovered

.- INTERPERSONAL " .
LOGICAL/MATHEMATICAL

(including the American alligator) and
seven have been removed because they
became extinct.

B Ask what “endangered species” means.

“Endangered species” is defined in the
Act as “any species which is in danger of
extinction throughout all or a significant
portion of its range.”

B How does this compare with a “threat-
ened species™?

“Threatened species” is defined in the
Act as “any species which is likely to
become an endangered species within
the foreseeable future throughout all or
a significant portion of its range.” Both
endangered and threatened species
receive protection, but some sections of
the Act do not protect threatened species
on the same basis as endangered species.

B Ask students if they can name any
species that have been listed as endangered
or threatened under the Act.

More than 1000 species of plants, ani-
mals and fish have been listed under the
Act since it was enacted in 1973. Prob-
ably the most infamous species listed in
the last few years was the snail darter, a
tiny fish that delayed construction of the
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Tellico Dam in Tennessee for two years
in the late 1970s.

Other species that have been listed as
endangered or threatened under the Act
include the bald eagle, peregrine falcon,
sea otter, gray wolf, red wolf, condor,
grizzly bear, Florida panther, black
footed ferret, and whooping crane.

Why is it important to protect species

from extinction?

Genetic diversity is the major rationale
for saving species from extinction. The
diversity of species is a potential re-
source to the planet. As the U.S. Su-
preme Court stated, these species are
“keys to puzzles which we cannot solve,
and may provide answers to questions
which we have not yet learned to ask.”
{From TVA v. Hill, 437 U.S. 153, 180
(1977) (the case about the snail darter).]
There are many medical applications of
chemicals derived from animals and
plants, including anticancer agents,
antibiotics, antiviral agents, anticoagu-
lants, contraceptives, and antivenoms.

The importance of maintaining natural
genetic variation was recognized by
Congress in passing this law. When
Congress passed the Endangered Species
Act, it cited the rising extinction rate in
the U.S. and the world. At the time the
law was passed in 1973, the extinction
rate was thought to be one species per
year. In 1979, the rate was estimated to
be one species per day. Recently, one
expert predicted the future rate of ex-
tinction to be one hundred species of
plants and animals per day. [Linden,
“The Death of Birth,” Time, Jan. 2, 1989,
at 32.]

B What does the Endangered Species
Act have to do with logging and old growth
forests?

There is no law that protects old growth
forests just as forests. Although the Act
might protect an individual species of
tree in a forest declared “endangered,” it
does not protect entire forests. Therefore,
the Endangered Species Act has been
used by environmentalists in the battle
to protect these forests. Scientists first
noted that the northern spotted owl
might be endangered in 1973. Since that
time further studies have shown that the
owl probably cannot survive outside of
old growth forests.

B How do we decide what species should
be listed as endangered or threatened?

The U.S. Fish and Wildlife Service
(FWS), a division of the Department of
the Interior, is the federal agency that is
charged with enforcing the Act in regard
to terrestrial and freshwater species.
FWS is directed by the law to consider
scientific data and determine whether a
species is endangered or threatened. The
law says that any economic conse-
quences of listing a species are not to be
considered. Thus, the consequences of a
cutback in logging were not supposed to
be taken into account in deciding
whether or not to list the spotted owl.

In fact, economic considerations were
considered. A lawsuit was filed by 25
environmental groups, Northern Spotted
Owl v. Hodel, to require the U.S. Fish
and Wildlife Service to list the owl as a
threatened species. The Service had
delayed for years in making a decision
about the owl, and then decided that it
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was not endangered. In 1988, a federal
court judge in Seattle ruled that the Fish
and Wildlife Service’s decision not to list
the bird as endangered or threatened
was “arbitrary and capricious,” and
ordered the Agency to go back and study
the matter again. Later, the General
Accounting Service found that the Ser-
vice had rewritten portions of a major
study, taking out critical portions sug-
gesting the owl was endangered. It was
not until June 1990 that the owl was
finally listed as “threatened.” (The
decision that the owl is threatened
rather than endangered does not have
any significant effect on the protections
that the bird is entitled to.)

The law requires the FWS to protect a
species, once it is determined to be
endangered or threatened, from any
activity that would jeopardize its exist-
ence. At the same time that the FWS
determines that a species is threatened
or endangered, it is required to designate
its “critical habitat.” This is the area
essential to the conservation of the
species, with the goal being that the
threatened species will recover to the
point where it no longer needs to be
protected under the law.

This means that logging on lands known
to be the home of spotted owls would be
prohibited. This includes both public and
private lands. Since each pair of nesting
owls requires somewhere between 2500
and 8000 acres of old growth forest to
forage for its prey, a large amount of old
growth must be preserved if the spotted
owl is to survive.

B Tell the class that even though eco-
nomic considerations may not be considered

in deciding whether to list a species, they
may be considered in determining the owl’s
“critical habitat,” under an amendment
made to the Act in 1978.

Some say that the Act should be
amended to allow economics to be taken
into account in the listing process as
well. Others say that the consideration of
economics should not be considered even
at the stage when critical habitat is
designated, and that the Act should be
amended to remove the consideration of
economics at any stage. Finally, others
argue that the entire law should be
amended to take an “ecosystems” ap-
proach, rather than focusing on indi-
vidual species. Some of these views are
found in the newspaper articles dis-
cussed below.

M Tell students that after some research
they will be roleplaying a legislative session
in the U.S. Senate, Environment and Public
Works Committee, where the Endangered
Species Act is being considered for reautho-
rization. (The Act actually is up for reautho-
rization in 1993-94. The House committee
with jurisdiction over the ESA is the Mer-
chant Marine and Fisheries Committee.)
Several amendments have been proposed,
three of which are found in the handout
“Proposed Amendments.” (These are not the
real proposed amendments.)

To prepare for the Senate hearing, ask
students to read the newspaper articles
and highlight important information.
{Depending on the level of your class,
you may want to make this a group
activity: Divide the students into groups
of 4-5 students, and have each group
read znd discuss two articles. Tell them

3 they are to become experts on the infor-
" \.}
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mation in their two newspaper stories,
and will be responsible to teach it to
other studen's later. A Rer the original
groups have :ad time to read and pre-
pare—about 30 minutes—jigsaw the
groups (number off in the original groups
and reconfigure new groups consisting of
all “1’s” etc.) and let each student teach
the others all important information
from the articles he or she read.}

B After all students have either read
individually or learned about the articles in
groups, divide them into small groups of 3
to 5 students each. Assign one group to be
proponents of Amendment A; another group
to be proponents of Amendment B; and
another group to be proponents of Amend-
ment C. The rest of the groups will be
senators on the committee that will hear
and vote on the amendments.

B Tell the groups to read their amend-
ments, review the newspaper articles, and
prepare arguments for why their amend-
ment should be passed. Each group might
want to choose a name for itself. Informa-
tion from the newspaper articles should be
used in the arguments. The Senate commit-
tee groups should read the amendments,
review the articles, and prepare at least
three questions to ask each of the three
groups. They may also revise the proposed
amendments, if they wish, or offer an
alternative amendment. The senators
should choose names for themselves as well.

R Set up the room for a hearing, with
seats for the committee in front, facing the
class. All of the senate groups will join to
form one committee. Have the committee
choose a chairperson, or appoint one your-
self. Each group should appoint a spokes-

person to make a presentation for their
group. Tell the groups they will have 5
minutes each to make their presentation.
The chairperson should keep time, or
appoint a timekeeper.

M After hearing from each group, the
chairperson should allow debate among the
senators on each amendment by asking
each senator to state what he or she sees as
strengths and weaknesses of the proposed
amendment. The chairperson should take a
voice vote on each amendment after it has
been discussed. Senators will vote on
whether or not they are recommending that
the amended bill be sent up to the full
Senate with a recommendation for passage.
If none of the proposed amendments is
passed, the Senators may offer their own
amendments at this time.

B Ask the class if they now understand
why we call the owl a “legal tool”? Discuss.
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Endangered Species Reform

Sacramento Bee
January 14, 1993

After 20 years, the Endangered
Species Act is expiring. So long as
George Bush held the White House,
environmentalists have been loath
to seek renewal for fear that the
effort would be rejected or that the
act itself would be gutted through
amendments in Congress that the
president approved.

With the advent of a more environ-
mentally sympathetic Clinton-Gore
administration, there’s a much bet-
ter chance that the act will get the
extension environmentalists want—
as well as somelong-overduereforms
that good public policy requires.

The act, for starters, needs to be
expanded in scope and better bal-
anced in its application in order to
reflect both practical and natural
reality. Currently, it treats each spe-
cies in isolation, and often allows
intervention on their behalf only
when it’s too late to preserve them
except through the most extreme
actions. That'sled to aseries of waste-
ful conflicts over snail darters, spot-
ted owls, giant garter snakes and
scores of other species. And it will
only get worse.

The number of potentially threat-
ened plants and creatures is so vast
and the operation of the act so heed-
lessly inexorable that eventually al-
most all human activities could be
brought to a halt—even those that
are supposed to be environmentally
beneficial. What gives way, for ex-
ample, when environmental efforts
to save salmon populations upstream
of .the Delta threaten the Delta
smelt—or when environmental ef-
forts todivert water away from farm-
ing andback intorivers destroy valu-

able habitat?

Even many environmentalists
agree thatthe act needs to be revised
to address theneeds not of individual
species so much as whole ecosys-
tems. That means allowing for a bal-
ancing of competing interests—even
when some of those interests are
human and commercial. It may also
mean allowing some changes to oc-
cur in the current enumeration of
species. That kind of approach is
anathema to the act as it's presently
written, but it'’s a lot closer to how
nature really works.

At the same time, the operation of
the U.S. Fish and Wildlife Service
needs overhauling. Under the act,
USFWS currently has the power to
initiate ita own investigations, pros-
ecute its own findings, judge the ad-
equacy of its own cases and then
execute its own decisions. Federal
officials have had some successes to
be sure—as in the case of the gray
whale, which the National Marine
Fisheries Service recently declared
“fully recovered.” But so much arbi-
trary power has led to some terrible
blunders—with sea otters, for ex-
ample—and the bureaucratic bun-
gling thatresultedin the destruction
of millions of salmon in California by
the fish and wildlife agency.

Worse, since the act mandates fed-
eral officials to take the narrowest
perspective in ministering to the
needs of endangered species—and
severely restricts any appeal of their
decisions—it has encouraged zeal-
otry, bad science and lots of politics
in a process that was supposed to be
competent, objective and impartial.
Balancing economics and the envi-

3

ronment, reining in bureaucratic
excess and establishing a sense of
equity for all species isn’t going to be
easy. Butjudging by thelast 20 years,
nothing less in the way of reform will
do. .

The Sacramento Bee, 1993. Used
with permission.

BEST COPY AVAILABLE
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Going, Going ...

By Robert Cooke
Newsday
January 5, 1993

MAYBE IT'S ALREADY past time
for another Noah to begin loading up

a creaky, overcrowded ark. Even be-
" fore a boat is built, and without the
threat of a punishing rain, species
are going extinct at an alarming clip,
too late to march two-by-two up any
gangway.

“Species are disappearing at an
ever increasing rate, faster than the
rates of evolutionary replacement,”
warned chemical ecologist Thomas
Eisner of Cornell University. Worse,
he said, because of too little study
and too much ignorance, no one’s
even aware of all the richness being
lost.

Entomologist Edward O. Wilson
agreed: “The biological diversity of
the world is being eliminated rap-
idly.” By one estimate, he said, one-
half of one percent of the organisms
inthe tropical rain forests get pushed
into extinction annually, many dis-
appearing before being found and
named, much less studied. Wilson, of
Harvard University, is author of a
new book, “The Diversity of Life.”

The rapid demise of species—and
the genes that make them distinct—
is what spurs squads of ecologists
and environmentalists to urge that
the U.S. Endangered Species Act be
protected from attack, or even
strengthened when it goes before
Congress this year for reauthoriza-
tion.

At the same time, the act’s provi-
sions, which slow land development,
hamper logging and seemingly make
strange weeds almost sacred, have
stirred the ire of industry, commer-
cial developers and ordinary land-
owners. They seek changes making

the act, which has been on the books
since 1973, less restrictive.

“We think it [the act] is not work-
ing properly,” said Barry Polsky, a
spokesman for the American Forest
Council, a timber industry organiza-
tion. “It needs to be amended, par-
ticularly to provide more fairness. It
comes down more harshly on private
property owners than it does on the
federal government.”

Polsky sa'd the act also needs
amending because “of the need for
greater concern for its economic and
social impact.” For example, he said,
“what you have in the Pacific North-
west is the potential destruction of a
rural economy based on timber har-
vesting.”

Kathleen Hartnett, ofthe National
Cattlemen’s Associationin Washing-
ton voiced similar sentiments. “We
think the act is in need of significant
amendment and reform. We don't
think it's accomplishing its original

.mission to protect and effectively

recover endangered plants and ani-
mals.”

“In general,” she added, “we need
tobemorerealistic,”and anamended
law should provide incentives for
landowners to participate in species
protection, rather than prohibitions
and heavy penalties. Also, “we need
to know what things are going to
cost, and make intelligent decisions
on the basis of that.”

The Endangered Species Act is
considered by conservationists to be
the next best thing to an actual ark.
It uses words on paper, plus legal
clout, to shield fragile species far
more effectively than zoos and cap-
tive breeding programs can. It keeps
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the bulldozers, sometimes, off deli-
cate land. It slows the clear-cutting
of ancient forests, And it protects
declining species such as tortoises,
pupfish and an obscure plant in
Maine called the Furbish lousewort.

It is also controversial, because
the lifestyles of species such as the
northern spotted owl collide directly
with the employment of loggers in
Washington, Oregon and northern
California. The ast can also slow the
conversion of coastal marshes into
marinas, hamper the use of public
lands for grazing, deter the sale and
development of fragile desert lands,
and make difficult the placement of
telescopes on ecologically delicate
mountain peaks.

“Idon’tthink anyone would say it’s
a perfect law,” said Mark Shaffer,
vice president for research at the
Wilderness Society. “But if you give
up the protection it supplies, we're
just going to lose a lot of things.”

He said the act “is the only legal
tool available to protect certain types
of wildlie, such as plants, and most
invertebrate animals, such as but-
terflies.”

Shaffer noted that “the most cor-
trovarsial part of the act is that it's
the only wildlife law I'm aware of
that provides the government with
some jurisdiction over land use,”
which is particularly anathema to
thoee who consider property rights
almost absolute.

At present, he said, 740 different
organisms arelisted as either threat-
enedor endangered. Now there’s also
promisethat another400 species wil
be added. Some of the 400 or 50 spe-
cies waiting to be listed have already

UPSICEL — LRE: Challenging Students With the Law 41

e e kot ATt T

BEST COPY AVAILABLE




gone extinct, said David Wilcove,
senior ecologist with the Environ-
mental Defense Fund.

Wilcove said he expects the new
Congress will take up debate on re-
authorization of the Endangered
Species Act, which doesn't expire,
but which requires repeated autho-
rization for funding.

As thateffort begins, he predicted,
“there will be an effort on the part of
the environmental community to
strengthen the act.” Simultaneously,
he expects “loggers, developers,
ranchers and a collection of commod-
ity interests will try to seriously
weaken it. They will push to elimi-
nate protection of subspecies” such
as the northe n spotted owl, grizzly
bears in the northern Rocky Moun-
tains, and the Rocky Mountain wolf.

“We can also expect them to push
tomake iteasier to get exemptions to
the act,” Wilcove said.

Despite the strong objections from
business andindustry, ecologist Lynn
A. Maguire, at Duke University,
thinks the Endangered Species Act
“has been quite effectivein anumber
of cases,”in part because *it has been
useful in changing the behavior of
both private and public land users.”

Asthedispute continues, however,
thereislittleargumentand less doubt
that some of the numbers are grim.
AccordingtoecologistJ. David Allen,
of the University of Michigan, and
zoologist Alexander S. Flecker, of the
Otago University in Naw Zealand,
the fresh water rivers and streams of
America areboth rich in spe-ies and
severely imperiled.

Writinginthe January 1993, issue
of BioScience, a publication of the
American Institute of Biological Sci-
ences, they report that the nation’s
fresh water habitats “face cata-
strophic losses.” The rivers and
streams “historically harbored an
exceedingly high diversity of river
snails and mussels and clams. The
freshwater mussels of North America
include 247 species and subspecies,
of which 13 currently are extinct, 40
areendangered, two arethreatened,
and 74 are federal candidate spe-
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cies.”

As a result, they said, “this abun-
dant and diverse fauna, which once
served as an important food source
for Native Americans and supported
a commercial harvest for the manu-
facture of buttons, has been devas-
tated by dam construction and deg-
radation of water quality.”
~ Eisner noted that “my gut says
that ethics and aesthetics should be
sufficient reasons”for trying to avoid
causing extinctions, “but that hasn't
ruled” for many years. So instead,
Eisner appeals to commercial self-
interest, pointing out that studying
the chemistry of unknown plants
must have eriormous payoffs.

Alreadyknown, of course, are plant
sources for quinine, digitalis, mor-
phine, reserpine and curare. Rub-
ber, of course, comes from trees, as
does the new anti-cancer drug taxol.

*Species extinction takes on spe-
cial meaning in this context,” Eisner
said. “Nature’s chemical treasury is
literally vanishing before it can be
appraised. I find this reality appall-
ing.” Because of chemistry alone, he
said, reauthorization of the Endan-
gered Species Act “should be & mat-
ter of high national priority.”

Wilson, the Harvard entomologist
who founded the field of saciobiology,
pointed out how ignorant we really
are of the species around us.

“We don’t even know the number
of species” which exist “to the near-
est order of magnitude,” Wilson said.
*We don’t know whether [the num-
ber of species]is ten million or closer
to one hundred million; that’s how
little we've explored the world.”

Perhaps botanist Peter H. Raven,
director of the Missouri Botanical
Garden, put it best:

*The kind of world that our de-
scendants will inhabit a few decades
fromnow,” he wrote in the 1992 Earth
Journal, “will depend directly on the
actions we decide to take now.”

Raven warned that worldwide
*some 50,000 kinds of plants may
vanish during the next thirty years
or 80, out of a world total of 250,000.
Most of them will never have been

examined in detail” because most
exist in areas where there is no sys-
tematicprocess forevaluating plants.

“With such riches within our
grasn,” he said, *it seems all but
inconceivable that we are not taking
steps to secure them while they are
still there.”

Matter of Survival

Some species that are endangered
and those that have met the goals for
recovery from the list:

Still Struggling...

¢ Black-footed ferret: The preda-
tor depends on prairie dogs for food
but eradication campaigns have
taken away the ferret’s food source.

¢ Whooping cranes: The migra-
tory pathway from Canada to their
winter home in Texas is subject to
many hazards.

¢ California condor: They are be-
ing breed in captivity—20 to 30 ex-
ist—for release back into the wild.

* Razorback sucker: Found in the
Colorado River basin, the fish is en-
dangered due to habitat loss and
competition with non-native fish.

On the Rebound

¢ American alligator

¢ Palau dove, Palau fantail, Palau
owl (Pacific Island birds)

* Rydberg milk-vetch plant

SOURCE: Interior Department
A Newsday article reprinted by

permission. Newsday, Inc., Copy-
right, 1993,
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Carpenter’s Union Endorses Tauzin Endangered

Species Act Reform Bill

Urges Congress to Support Balanced Approach to Species Protection

October 5, 1992

Denny Scott, staff economist at
the United Brotherhood of Carpen-
ters and Joiners of America(UBCJA),
announced the 550,000-member
union’s support for the Endangered
Species Act (ESA) Reform Amend-
mentsintroduced today by Reps. Billy
Tauzin (D-La.), Jack Fields (R-Tex.)
and 17 bipartisan co-sponsors. The
UBCJA's position on the act is con-
sistent with that of the 14 million-
member American Federation of
Labor and Congress of Industrial
Organizations (AFL-CIO).

“Wesupport species protection and
reauthorization of the Endangered
Species Act, and we believe that the
Tauzin-Fields bill best balances the
goals of species protection with so-
cial, human and economic realities,”

~ Scott said at today’s press confer-

ence following the introduction of
the bill.

Tauzin and 18 bipartisan co-spon-
sors introduced “The Endangered
Species Act Reform Amendments of
1992” in an effort to add needed bal-
ance to the act, which is slated for
reauthorization by Congress next
year. The Tauzinbillretains theact’s
emphasis on making scientific con-
siderations the sole criteria for de-
ciding which species tolist as endan-
gered or threatened, but would re-
quire the U.S. Figh and Wildlite Ser-
vice to consider social and economic
impacts in its recovery planning op-
tions.

Scott explained that the act has
been misused and interpreted far
beyondits originalintent. In the past,
species protection has had limited
geographicimpact, but with the list-
ingofthespotted owl as a threatened

species, 7 million acres of “habitat”
have been set aside—wreaking havoc
on the timber industry and families
in the Pacific Northwest.

“Our union is greatly concerned
about the way the act is currently
being implemented,” Scott said.
“Thousands of our members in the
Pacific Northwest have already lost
their jobs as a result of protection
plans for the Northern Spotted Owl.
Representative Tauzin’s bill is an
opportunity to effectively balance
wildlife protection with the human,
social and economic costs involved
with such protection.”

Together with the Endangered
Species Coordinating Council, The
UBCJA has worked closely with
Tauzin to develop a balanced ap-
proach that protects species without
causing widespread job loss and eco-
nomic dislocation.

Key points of the reform bill in-
clude ensuring that: 1) human con-
cerns become an integral part of spe-
cies protection and recovery efforts;
2)science, not politics, dictate listing
decisions and recovery programs; 3)
the rights and livelihoods of people
affected by the ESA are carefully
considered; and 4)incentives comple-
ment regulation as the primary
means of protecting species.

“Times have changed since the ESA
was passedin 1973,” continued Scott.
“The law must be reformed to reflect
changing times. We encourage all
members of Congress to carefully
review thisimportant legislation and
urge their support of this balanced
approach to species protection.”
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Endangered Species Act Isn’t Bad News

for Business

St Jotersburg Times
September 27, 1992

President Bush made it official re-
cently: Speaking to loggers in the
Pacific Northwest, he promised to
block the renewei of the Endangered
Species Act unless it is rewritten to
be kinder to economic interests.

“The Endangered Species Act was
intended as a shield for species
against the effects of major construe-
tion projectslike highwaysand dams,
not a sword aimed at the jobs, fami-
lies and communities of entire re-
gionslike the Northwest,” Bushsaid.
“It’s time to put people ahead of
owls.... Nomore studies, let’s change
the law.”

Congress probably won't get
around to reauthorizing the 19-year-
old law until after the November
elections. Bush may be out of a job
himself when that happens. Bill
Clinton sayshe has noplans tochange
the law, but he suggests holding a
summit to work out differences be-
tween protecting the environment
and logging jobs.

The governor, like the president,
is just playing politics. Job losses in
the Northwest have more to do with
the recession and timber industry
changes than protecting owls. The
Endangered Species Act, despite
what vote-hungry politicians are say-
ing these days, hasn't been death to
businesses.

The act already takes into account
the economic impact of protecting
wildlife. And only rarely has it
stopped a project cold. “That’s one of
the myths about the law,” says
Michael Bean, an attorney for the
Environmental Defense Fund in
Washington. “The remarkable thing
about the Endangered Species Act

isn’t how many controversies there
have been, but how few.”

Between 1987 and 1991, federal
agencies reviewed 34,600 applica-
tions for projects that might harm
protected species or the habitat they
require for existence. Only 19 projects
were stopped.

A compromise is reached in virtu-
ally every case where the needs of
wildlife go head to head with the
needs of people or business. Projects
might be modified, but. seldom are
they prohibited.

The federal government did not
put out of business the shrimpers
who were killing thousands of pro-
tected sea turtles in their nets. The
National Marine Fisheries Service
required them to install turtle-ex-
cluder devices. TEDs funneled turtles
out of nets without lowering the
shrimp harvest. In fact, the shrimp
catch went up, according to a two-
year study.

Only one part of the Endangered
Species Act specifically excludes eco-
nomics as a factor. That's the initial
decision whether to put a plant or
animal on the list of *threatened” or
“endangered” species. By law, the
secretary of interior makes the deci-
sion based solely on scientific fact.
The species is either in danger of
extinction or it's not.

But once the decision is made to
protect a species, aconomic factors
are taken into account, according to
the Environmental Defense Fund, a
coalition of scientists, business people
and lawyers who try to create eco-
nomically viable solutions to envi-
ronmental problems.

Land may be excluded from desig-

a N

nation as “critical habitat “ifthe costs
of doing 8o outweigh the benefit to
the species. For example, the gov-
ernment might refuse to pay mil-
lions of dollars to buy land required
to save one bald eagle if lands else-
where provide adequate eagle habi-
tat.

Private landowners may obtain
federal permits allowingthemtoeven
kill a listed species in the course of
developing their property—if the
harmisincidental and thelandowner
has along-term plan to minimize the
impact of the development on wild-
life.

If a federal wildlife agency deter-
mines that a project will jeopardize
the survival of a listed species, it has
to suggest “reasonable and prudent
alternatives” that wiil not result in
jeopardy. The alternatives have to
be economically feasible, like turtle
excluder devices.

In cases when no reasonable and
prudent alternatives exist, the En-
dangered Species Coinmittee, or“God
Squad” as itis sometimes called, can
completely exempt a project from the
act even if completing the project
may drive a species to extinction.
The God Squad last spring voted to
allow some logging on federal land
evenifit destroyed critical habitat of
the threatened spotted owl.

Yet for some people, the Endan-
gered Species Act still doesn’t pro-
tect business enough. The Bush ad-
ministration, led by Interior Secre-
tary Manual Lujan, complains that
the law is too tough.

Anumber of proposed amendments
to weaken the law are floating
through Congress. One would allow
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_ theinterior secretarytouse economic

factors in the decision to put a spe-
cies on the protected list. Since it is
usuallyimpossible to put a monetary
value on wildlife—how much is a
bald eagle worth, after all?—the
amendment would gut the law.

A better proposal, sponsored by
P.op. Gerry Studds of Massachusetts,
would improve the current law by
providing more funds to study which
plants and wildlife deserve protec-
tion.

That's oneof the weaknesses of the
act. More than 600 species are pro-
tected by the law, but as many as
another 3,000 species might belong
onthe list. Government wildlife agen-
cies lack the money to do necessary
studies.

There are two other weaknesses
that should be addressed.

First, while the law prohibits the
killing, taking and harassing of pro-
tected species, it says nothing spe-
cificabout destroying aspecies’ habi-
tat. Still, in practice, the law usually
does protect habitat—on federal
lands. But it seldom adequately pro-
tects habitat on private property. In
Central Florida, thousands of acres
of scrub along the Lake Wales Ridge
is being developed to the detriment
of threatened scrub jays. Wildlife of-
ficials say it can be hard to legally
prove that bulldozing a scrub is the
sole cause of ascrub jay’s demise. It's
easier to buy private property than
to enforce the law on it. But there's
little money to buy it.

Secondly, the law provides virtu-
ally no protection for listed plants on
private property. On the Lake Wales
Ridge, about a dozen plants found
nowhere else on Earth are disap-
pearing under orange groves and
subdivisions. The way the law is
structured, alandowner can do what
he or she wishes with planta.

In the Pacific Northwest, the fight
to save the spotted owl has been
especially nasty. The logging indus-
try claims as many as 32,000 jobs are
at stake and blames the owl. The
Bush administration has jumpedinto
the fray and blamed the Endangered

Species Act. But it’s dishonest to
blame either.

Logging jobs have been disappear-
ing for years because the forests are.
TheSoutheast isreplacing the North-
west as the nation’s timber capital.
In Oregon and Washington, the log-
ging industry has cut 87 percent of
old-growth forests since the century
began. Unsustainable logging prac-
tices eventually would doom the in-
dustry even if there were no spotted
owls.

The Endangered Species Act isn't
perfect, but it works most of the time
and manages to protect business and
wildlife both. Nowhere is that more
true than in Florida.

The American alligator has recov-
ered completely. So has the brown
pelican. When the law went into ef-
fect in 1973, there were 300 nesting
eagles. In 1990, there were almost
1,100. In 1974, there were 50 snail
kites. Today, there are about 600.

In 1973, about 7-million people
lived in Florida. In 1990, there were
13-million of us. Areasonable person
might argue that the Endangered
Species Act did nothing to hamper
growth.

Reprinted with permiszion of The
St. Petersburg Times.
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Poll Indicates Majority of Americans Unwilling
to Sacrifice 10,000 Jobs or More to Protect
Endangered Spec|es

PR Newswire
August 12, 1992

Two-thirds (68 percent) of Ameri-
can adults would be unwilling to see
asmany as 10,000 jobs lost to protect
an endangered species, according to
a new national poll.

And 75 percent of those polled be-
lieve the Endangered Species Act
should be amended so that job pro-
tection and other economic costs are
considered when species are 1dent1-
fied for protection.

The poll, released today, was con-
ducted for the Timber Industry La-
bor Management Committee by
Opinion Research Corporation of
Princeton, N.J. It is believed to be
the first poll that attempts to mea-
sure national attitudes on how en-
dangered species concerns impact on
specific jobs-related questions.

“This poll duplicates what we
learned in earlier opinion samplings
in Oregon, Washington and Califor-
nia, where vast majorities oppose
10,000 or more job losses over protec-
tion of the northern spotted owl,”
said Mike Draper, executive secre-
tary ofthe Western Council of Indus-
trial Workers,

“People all over the country, not
just in the Northwest, want to see
some balance brought to the endan-
gered species debate,” Draper said.
“They realize that peoples’ lives are
as important as plants and animals.”

The poll results were released by
Draper during testimony he deliv-
ered before a Senate Environmental
Protection Subcommittee hearingon
S. 2762, The Northwest Economic
Stabilization Act, which would re-
duce job losses anticipated from the
Interior Department’s spotted owl
recovery plan.

In commenting on the poll results,
Mark Rey, executive director of the
American Forest Resource Alliance,
said they confirmed the viewsofthose
who support the bill and the idea
that the economic impacts in the
recovery plan are too severe.

The Interior Department’s draft
recovery plan would cause the loss of
about 32,000 jobs on federal forest
lands alone. S. 2762, introduced by
Sen. Slade Gorton (R-Wash.), would
halve that number.

The poll also showed that 56 per-
cent of respondents would be less
willing to vote for a member of Con-
gress who supported a species pro-
tection plan that would cost 10,000
jobs. That percentage jumped to 70
percent if the job loss figure was
increased to 25,000 workers.

In addition, 70 percent of those
polled would be less willing to vote
for a congressman who would sup-
port u species protection plan when,
in addition to job losses, local and
svate governments and schools would
lose revenue and taxes might go up.

Opinion Research Corporation sur-
veyed 1,003 persons by telephone
from Aug. 6-9. Atotal of 501 men and
502 women aged 18 and older were
questioned. The margin of error was
3 percent or less.

The 30,000-member Western
Council of Industrial Workers is
headquartered in Portland, Ore.

The American Forest Resource
Alliance, representing management
in the forest products industry, is
headquartered in Washington, D.C.
CONTACT: Jeff Joseph for the West-
ern Council of Industrial Workers,

Ve
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202-452-9431, or Barry Polsky of the
American Forest Resource Alliance,
202-463-2467

Reprinted with permission of PR
Newswire.
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Interior Secretary Is Pushing a New Way to

Save Species

By William K. Stevens
The New York Times
February 17, 1993

To head off conflict over endan-
gered species, Interior Secretary
Bruce Babbitt is preparing a major
policy shift in the Interior
Department’s focus on wildlife pro-
tection.

He hopes to avert what he calls
“national train wrecks” in disputes
like the one over the spotted owi in
the Pacific Northwest by avoiding
having to impose emergency mea-
sures toprotect suddenly endangered
species. Instead, he seeks a policy
based on preventive measures to in-
sure long-term protection of whole
ecosystemsandall theirinhabitants.

“We need to step back and look at
the entirs ecosystem and ask, ‘Is it
possible to intervene before the cri-
8is?"” Mr. Babbitt testified yesterday
before the House Natural Resources
Committee in Washington.

Negotiated Settlements

In an interview last week, he de-
clared his intention to try to devise
plans that would stop the decline of
species before it became necessary to
list them as threatened or endan-
gered. This, he said, might avoid “the
downward spiral of listing, and then
the long, contentious legal process
that is triggered when the Endan-
gered Species Act takes hold.”

The theory of such an approach,
which has been backed by conserva-
tion groups, is that both conserva-
tionandbusiness canbebetter served
by negotiated settlements that plan
the future of an entire ecosystem
before any individual species are
endangered.

There is more leeway for compro-
mise under this view than when an

area is severely degraded and op-
tions for protecting threatened spe-
cies shrink.

Similarapproaches havebeentried
with reasonable success. In one, the
Nature Conservancy, an environ-
mental group, hasbrokered aplanin

.the hill country outside Austin, Tex.,

to protect ecologically healthy areas
while allowing development to pro-
ceed around them.

Ecology vs. Economy

Some destruction of habitat by
developers is to be allowed, with the
most important areas reserved for
wildlife. In some cases, developers’
land is purchased in a swap agree-
ment that lets them build elsewhere
in the county. The larger strategy is
toaccommodateboth the ecology and
the economy of the entire region.

Mr. Babbitt told Congress, how-
ever, that it ought to be possible to
devise conservation plans that
mainly affect publiclands ratherthan
private ones.

If ecosystems are to be the focus of
Federal conservation policy, Mr.
Babbitt said, a national scientific
assessment of ecosystem health—a
map, as it were, of the nation’s bio-
logical diversity—is required to spoi
problems before they get out of hand.

As things stand now, the Secre-
tary added, ecosystem studies are
split between several Interior De-
partment agencies.

Mr. Babbitt said he was consider-
ing the establishment of a National
Biological Survey to map species and
ecosystems with the same scientific
accuracy as the United States Geo-
logical Survey charts the country’s

A'l¢ . i

geology.

In any case, he said in the inter-
view, “everyone agrees we're going to
need to revisit the concepts of the
Endangered Spacies Act” and deter-
mine *if we can’t find some way to
look at ecosystems on a multispecies
basis and ask how it is we can take
reasonable steps” to “deal with the
economic tradeoffs” before a’crisis
erupts.

‘Anticipating the Problem’

To avoid contention and lawsuits
resulting from “repeated eleventh-
hour listings” of species as endan-
gered, Mr. Babbitt told the House
panel yesterday, “we’re going to have
to manage the Endangered Species
Act pro-activaly, by anticipating the
problem while we still have the flex-
ibility to manage the problem.”

He said in the interview that he
believed this approach would uncover
*a lot of unexplored possibilities” for
conserving species while avoiding
*economiccollisions.” If 8o, he added,
it might be poseible to avert what he
called a series of “national train
wrecks,” like the conflict between
loggers and environmentalists over
preservation of the spotted owl in the
Pacific Northwest.

Many conservationists considerthe
Endangered Species Act, which is up
for reauthorization this year, to be
the nation's single most powerful tool
for preserving species. But many also
say that despite the act, ecosystems
have continued to decline and spe-
cies are still becoming endangered.
Opponents of the act charg. that too
often economic interests and prop-
erty rights are threatened when pro-
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tection measures are taken on behalf
of an endangered species on a crash
basis.

Nature Conservancy Plan

Although the act is up for reautho-
rization, Congress can simply extend
it, as it has done with numerous
laws. Mr. Babbitt said there was “a
division of opinion” as to whether
legislation reauthorizing the act
should be undertaken this year or
next.

He said he saw a “lot of merit”in a
proposal by the Nature Conservancy
that a national commission, spon-
sored by private foundations, exam-
ine the question and recommend
what to do about the law by the end
of this year.

The Bush Administration, in its
closing weeks, settled alawsuit with
environmentalistsby agreeingto add
400 more species, mainly plants, to
its protected list in the next four
years. This, coupled with the example
of the spotted owl controversy and
therequirement todeclare still other
species endangered, has imparted
urgency to the reasgessment of con-
servation policy.

“My most urgent task in my first
month around here hasbeen to try to
assess how we're going to handle the
generic issue of biodiversity,” Mr.
Babbitt said in the interview, “be-
cause we're not equipped to do it.”

©1993 by The New York Times
Company. Reprinted by permission.
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Proposed Amendments to Endangered
Species Act

Amendment A

The Endangered Species Act (ESA) shall be amended to provide that eco-
nomic and social impacts will be considered equally with the best scientific
evidence in determining whether a species shall be listed as threatened or
endangered.

Amendment B

Purpose: The ESA will take no economic or social impact into account,
either at the listing stage, or at the designation of a critical habitat for listed
species.

The Endangered Species Act shall be amended to specifically remove any
consideration of economic or social impact in determining critical habitat of a
species that has been listed as threatened or endangered.

The ban on consideration of economics in the listing of any species as threat-
ened or endangered shall remain in place.

Amendment C

The ESA will be amended to protect and manage entire ecosystems, rather
than individual species. All efforts will be made to minimize the social and

economic impact of the conservation of endangered and threatened species
and their habitat.
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Old Growth Forests

Lesson 3

Objectives

¢ Students will identify a variety of view-
points on the Northwest timber contro-
versy.

* Students will advocate the position of
one special interest group.

¢ Students will discuss the purpose of
lobbying and then practice lobbying on
behalf of their group's position.

* Students will examine the arguments for
and against harvesting old growth forests.

Materials
Copies of handouts:

* Instructions—Special Interest Groups.

* Instructions—Congressional Committee.
* Instructions—Expert Witnesses.

* Role packet.

Name tag for each student.

Time Required
3 to 4 class periods.

CUULINGUISTIC T T
"+ INTRAPERSONAL “.

~. 7 INTERPERSONAL -*

LOGICAL/MATHEMATICAL

Background Information: The wood
products industry is one of the Pacific
Northwest’s largest private industries.
Our old growth forests have, however,
become a national issue, for which
there is no easy solution. The goal of

this lesson is for students to see and
hopefully appreciate the wide range of
viewpoints in the spotted owl/old
growil: forest controversy. The scien-
tific, social, and economic arguments
for and against harvesting the forest
are given equal voice in the roleplay. In
the end, it comes to the political arena,
which is where the students are asked
to find a solution.

The federal agencies that manage
the public lands on which most of the
remaining old growth forests lie are
ultimately answerable to Congress.
These agencies are the U.S. Forest
Service (a branch of the U.S. Depart-
ment of Agriculture), and the following
branches of the Department of Interior:
the Fish and Wildlife Service (which
administers the Endangered Species
Act), the Bureau of Land Management,
the National Park Service, and the
Bureau of Indian Affairs.

In Washington state, some old
growth forests remain on lands owned
by the state, and are managed by the
Department of Natural Resources
(DNR). Under the Washington State
Constitution the DNR is required to
manage the state timber lands to bring
the highest amount of money into the
state treasury. Some of that money is
used for school construction.

4
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Old Growth Forests — Lesson 3
L e

Note: The views expressed by the
various special interest groups in the
roleplay packet are not actual quotes,
except where noted, but do reflect the
views of those groups, as expressed in
newspaper articles and interviews. The
“expert” witness roles and the loggers’
statements are fictitious, but reflect
accurate information.

Procedures

B Inform the class that they will conduct
a simulation of a Congressional joint select
committee investigating the Northwest
timber controversy and the preservation of
old growth forests. Each student will play
the role of either a member of a special
interest group, a scientific expert or econo-
mist, or a politician. Either ask for volun-
teers or assign students the following roles:

Special Interest Groups (3 to 4 students

each, except Weyerhaeuser)

* The Wilderness Society

¢ Earth First!

¢ The Sierra Club

* Washington Forest Action Committee

¢ Northwest Forest Resource Council

* The Save Forks for the Future Coalition

* Large Timber Company Representative
George Weyerhaeuser, Weyerhaeuser Co

Expert Witnesses

¢ Fran Forester

¢ Gerry Ramirez

¢ Danny Smith

¢ Pat Wild

¢ Dr. Terry Thomas
¢ Jan Sakamoto

Congressional Committee
(5 to 10 students)
* Representative Wood, from Washington

State whose district includes the Olym-
pic Peninsula, where logging and wood
products are the major source of income.

* Representative Green, from Oregon,
whose district includes Portland. This
person is leaning toward protecting
environmental interests.

¢ Senator Logan, from Oregon who
strongly supports a ban on log exports.

Remaining members are undecided and are
not necessarily from the Northwest. (They
may use their own names or select a mem-
ber of Congress.)

B There is a separate handout of in-
structions for each group (special interest,
Congress, and expert witnesses). Give a
copy of the instructions to each special
interest group member, to the Congres-
sional committee members, and to each
expert witness. Give a copy of the role
packet to everyone.

M Tell students that before the hearing,
they will have an opportunity to lobby their
representatives. Ask if anyone knows what
you mean by “lobby.”

Explain that lobbying is pressure by a
group on legislators in an effort to have
legislation passed that benefits that
group. Ask who, for example, might try
to influence a bill to control the sale of
guns? Most students will know that the
National Rifle Association is a very
active lobbying group. Law enforcement
groups might also become involved, plus
citizens groups that favor gun control.
Explain that many lobbyists work full-
time and are very knowledgeable in the
ways of Congress. They are often called
upon to testify to legislative committees.
They also often call upon their “grass

4
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Old Growth Forests — Lesson 3

roots” supporters back home to write and
call their legislators. Another way lobby-
ists work is to encourage favorable
publicity about their cause, such as
newspaper stories, advertising and
television appearances. [The activity
later in the unit in which students create
an advertisement for their special inter-
est group is an example of an activity
that a good lobbyist might encourage.]

B Give students the rest of the class period
to prepare their roles. You might want to
give students an extra day to do additional
research beyond the information provided
in this curriculum. [A modified version of
the extension activity “Writing and Present-
ing an Advertisement” could be done at this
time so that students can use their ads at
the hearing. It is found immediately follow-
ing this lesson.]

During the preparation time, have
committee members prepare questions for
witnesses, have special interest group
members individually learn their group’s
position on the issue, and have the scien-
tists learn their roles. Before the lobbying
activity, give the special interest groups at
least 15 minutes to meet as a group to plan
their lobbying strategy. Refer them to the
handout “Instructions—Special Interest
Groups.” The Committee members should
also meet at that time and elect a chairper-
son. Refer them to the handout “Instruc-
tions—Congressional Committee.” Scien-
tists and the economist should continue to
study and prepare their roles. Encourage
them to make graphs and charts to illus-
trate their testimony. Further preparation
can be assigned as homework.

B The next class, inform students that
prior to the hearing, there will be a “recep-

tion,” at which members of the special
interest groups will have an opportunity to
talk (i.e., lobby) with their representatives
and senators. Everyone will have the oppor-
tunity to exchange views with and question
the expert witnesses there to testify. To
insure that everyone stays “on task” during
the reception, tell them that after the
reception, everyone will list those people
they spoke to, and a brief description of
what was said. All special interest groups
should speak to at least three legislators.

M Give students name tags identifying

their roles. Have the members of the Con-
gressional committee stand first, or wear

hats, so that the lobbyists can easily iden-
tify them and find them during the recep-
tion.

B Announce that the reception will last
20 minutes. During that time, uembers of
the special interest groups should try to
talk to as many politicians as possible (at
least three). At the same time, the experts
should circulate and give their input as
appropriate, in response to questions from
politicians and group members.

B After the reception, convene the
Congressional committee meeting. Set up
the room with the committee in front, and
those there to testify in the audience.
(There probably won’t be time to complete
the hearing in this class period.)

M Ask the chairperson to call the meet-
ing to order. Allow 40) minutes for testi-
mony. First, each special interest group will
have 3 minutes to present their position,
including questions from the panel. The
groups may select one spokesperson, or all
members may speak. The scientific experts
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will then have 3 minutes each to present
their testimony, including answering any
questions from the committee members.
After hearing all of the testimony, the
committee will conduct an open discussion,
and decide what, if any, action they will
take. The chairperson should call on each
member of the committee and ask their
position (total of 10 minutes). If any legisla-
tion is introduced by a group, have the
committee vote on whether to take the
proposal under consideration for further
research. (Alternatively, the committee can
meet privately for 10 minutes to deliberate.
During this time, the rest of the class can
write out what action they think the com-
mittee should take.) The Chairperson
should announce the committee’s decision.

M After the meeting, debrief by asking
the following questions:

* Did each special interest group manage
to have its views heard? Were some more
effective than others? What were the
reasons for this?

* Were the experts persuasive? Did their
views carry more weight with the Com-
mittee than the special interest groups?
Why or why not?

* To the committee members: Was the
lobbying exercise useful to you? Why or
why not?

* To the lobbyists: How did it feel to try to
influence someone’s views?

B As an alternative exercise, the entire
class could be divided into groups of 7 to 8
students, to mediate a solution to the prob-
lem. Each mediation group would consist of
one member of each of the 6 special interest
groups, and one or two mediators.

Extensions

Have students choose partners and write
Poems for 2 Voices about the controversy.
Instructions for this activity are found in
Lesson 5 of the Salmon Summit.

Additional extension activities found at
the end of this unit include: writing and
presenting an advertisement; poetry (poems
by Theodore Roethke and Charles Olsen);
“talking mouth,” a data organization strat-
egy, creating a Book of Knowledge about old
growth forests; creating data disks and
sharing them with younger students (an
opportunity for community service learn-
ing); and cartooning.

reo,
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Old Growth Forests — Lesson 3: Instructions—Special Interest Groups

Instructions—
Special Interest Groups

Your goal at the reception is to convince the Committee mem-
bers that they should find a solution to the problem of how
to manage old growth forests that will fit the goals of your

group. In planning a strategy, decide whether you will
target those politicians who are opposed to your view and _

try to change their minds, or spend time with those who
seem to be undecided.

Determine your best arguments, identify the strengths
and weaknesses of your position, and be prepared to — T H
respond to questions about your weak points. Keep your

presentation brief and to the point. Review the positions of other groups, and
point out the weaknesses of the other positions. Review the testimony of the

scientific experts, and talk to those experts who you think can help your side.

Avoid arguing or interrupting other conversations. Remember that this is a
social occasion.

Finally, decide a strategy for the hearing. You may select a spokesperson for
the entire group, or you may each testify. Remember, you only have 3 min-
utes to testify. You want to stress the strong points in your position, and be
ready to respond to questions about some of the weaknesses in your position.

You may propose legislation that will benefit your group during your presen-
tation. If so, have a copy for each committee member.

.
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Old Growth Forests — Lesson 3: instructions—Congressional Committee

Instructions—
Congressional Committee

Preparation for the reception: Review this information, and
the Role Packet and prepare questions to ask the lobbyists and
experts at the reception. Each politician should prepare at

least two questions to ask the lobbyists during the reception.

As a member of the Congressional Committee, your job is
to listen to the scientific experts, and the special interest
groups, and come up with a solution that you feel is wise,
both in terms of the laws protecting our environment, and
in terms of the best interests of the people you represent,
your constituents.

At the lobbying reception, listen to as many people as possible, and ask
questions to make sure that you understand each group’s position. Use the
scientific experts as resources. Don’t make any promises you can't keep.

Preparation for the hearing: First, elect a chairperson. The chairperson is
responsible for seeing that each committeeperson’s views are heard during
committee meetings, for chairing the hearing and for announcing the
committee’s decision. During the hearing, the chairperson should make sure
that speakers do not take more than their allotted time—3 minutes each
including questions—and keep order.

For the hearing, the committee as a whole should prepare at least two ques-
tions for each person or group testifying. The chairperson will be responsible
for assigning questions to the committee members so that each legislator
asks questions of at least one witness. The question and answer period is
included in the 3 minutes allotted for the presentation. Committee members

may interrupt to ask questions during the 3-minute presentation, but should
be courteous.

DL
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Old Growth Forests — Lesson 3: Instructions—Expert Witnesses

Instructions—Expert Witnesses

Your role is to be a resource of scientific and economic
information for the committee merbers. You should
study your role and know it thoroughly You may make
charts or graphs to help illustrate your testimony.
You may also do additional research if you wish.

You should prepare a short (3-minute) presentation

of information you think the committee should know
about old growth forests and be prepared to answer
questions.

.
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Old Growth Forests — Lesson 3: Role Packet

The Wilderness Society

The Wilderness Society is a national conservation
organization dedicated to the proper management
and preservation of America’s public lands.

The Society wants to preserve the maximum ' ) SR
amount possible of remaining old growth forests. The Society is also especxally
concerned that the remaining old growth be preserved in large tracts, sufficient
to support wildlife such as the spotted owl. The Society does not support illegal
tactics to save the forests, such as tree spiking.

We are asking this committee to set aside sufficient old growth in large tracts
sufficient to preserve the northern spotted owl and the old growth ecosystem.

The northern spotted owl is an “indicator species”. Because the owl takes so
many acres of old growth to survive—as much as 5,000 acres of hunting range
per pair of owls—any decline in its population is an early warning that the old-
growth ecosystem is in trouble. For example, many years ago, canaries were
used in coal mines to warn of poisonous air. When the canaries started to die,
the miners knew it was time to get out. The spotted owl plays somewhat the
same role for old growth forests. Unfortunately the owls are not doing too well,
which triggers alarms for the ancient forest they inhabit.

We are not to the point where we know so much that we can decide which
species can live or die. If the spotted owl can survive, as many as 100 other
forest species will also be able to survive.

The : ncient forests of the Pacific Northwest themselves are endangered.

These are not just ordinary trees we are talking about. These are the last living
remnants of the Middle Ages. They are world-class treasures. If we sacrificed
them for jobs, it could be compared to blowing up medieval cathedrals—
Chartres this week, Salisbury next week—to provide jobs. But in the end
there’'d be no more cathedrals and everyone would be out of work anyway.

The vast ancient forests that once blanketed the Pacific Northwest are rapidly
being reduced to only patches of old growth, many of which are already too small to
support plant and animal species dependent on the old growth ecosystem.

Once western Oregon and Washington contained 19 million acres of ancient

foreats. Logging has reduced this amount to only 2.3 million acres, just 12
percent of the original forest. :
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Old Growth Forests — Lesson 3: Role Packet

Washington Forest Action Committee

The Forest Action Committee is an organization of
loggers and represents their interests. The members
of this committee are all loggers themselves. The
Committee wants to cut old growth trees in the
national forests, as they have done for years.

We ask Congress to limit the amount of old growth
trees protected from logging to a minimum. In fact, we think there is already
sufficient old growth in national parks and wilderness areas. We're against
banning log exports. We aren't interested in any government handouts, all
we want is to continue our livelihood. Don’t insult us with low interest loans.
All we want is a timber supply.

We are the ones who will most be affected by this debate. We are angry,
scared and most of all frustrated. We have long made a modest living from
the commercial harvest of the trees in our national forests. Now we are being
told that the public at large no longer wants us to cut these forests. We are

tired of being the target of political battles and having to absorb 100% of the
results of these battles.

The old growth forest may be a fragile ecosystem, but no more fragile than a
small, isolated timber town.

DU
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Old Growth Forests — Lesson 3: Roie Packet

Earth First!

Earth First! is a nonviolent, radical environmental
group. Their tactics include sitting in trees and

" communal “tree hugging” to prevent the trees from
being cut down, and some merabers advocate sabotage against developers and
loggers, including the spiking of trees. (This practice involves the driving of
spikes into trees in a forest about to be logged to stop loggers from sawing
them down. Loggers have been injured when cutting down spiked trees.)

We want this committee to stop all cutting in old growth forests. When we
spike trees, we are not trying to hurt loggers, but to make the timber indus-
try have to spend money to find the spikes and remove them. And it gets the
kind of headlines that brings wilderness questions out of the back rooms of

private industry and government and brings them up for discussion in the
light of day.

Our democracy has always moved forward by people willing to break bad
laws. It’s as American as apple pie. We look back 25 years now, and we can't
believe there was a time when black people couldn’t go into a restaurant. No
one asks about the ethics of breaking segregation laws now. But at the time,
that was all you heard, about those black people breaking the law.

In 25 years, people will look back and say, You mean they were cutting down
the forests that keep us alive? Thank God there were people who stood up for
their convictions and stopped it!

We see the Sierra Club and the Wilderness Society as “couch potato” environ-
mentalists. All they do is sit around and write letters.

o
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Old Growth Forests — Lesson 3: Role Packet

Northwest Forest Resource Council

The Council is a coalition of ten forest products
industry associations in the Pacific Northwest.
Members of the associations are timber companies
based in cities, towns and communities in Oregon
and Washington that depend on a strong and vital
forest products industry for their economic survival.

We ask the committee to find there are already
sufficient old growth stands set aside, and to limit
any new set-asides to a minimum. Allow us to continue cutting old growth in
our national forests until sufficient reforested timber is ready for cutting.

The old growth forests of the Pacific Northwest are a valuable resource. They
are the mainstay of the region’s forest products industry that employs some
140,000 families and wage-earning people. It is an important ecological and
recreational resource as well. Most important, it is a resource found in rela-
tive abundance in this region.

According to data compiled by government agencies responsible for managing
Northwest forests, there are over 7.5 million acres of virgin old growth timber
on the federal lands in Washington and Oregon. Little known is the fact that
some 4.2 million acres (58%) of these native forests have already been pre-
served, never to be managed for multiple uses by man. This is an area equal
in size to a swath of land two miles wide extending from Portland, Oregon to

Washington, D.C. preserved forever. There will always be old growth forests
in the Pacific Northwest.

Less than half the national forests in the Northwest are available for timber
production purposes. Old growth timber on these lands is scheduled to be
harvested over the next 50 years. As it is harvested, new trees will be planted

so that over time a managed forest capable of providing a sustained yield of
forest products will result.




0!d Growth Forests — Lesson 3: Role Packet

Sierra Club

The Sierra Club, founded in 1892, is the oldest national ?
organization dedicated to protecting natural resources -

and the environment. The Sierra Club wants to preserve
the maximum amount possible of old growth forests and is
giving this issue its highest priority. The Sierra Club does not
support the use of illegal tactics, such as those used by Earth First!

We support a ban on log exports as a short term solution to get logs to hungry
local mills. We also support aid to logging-dependent communities to help
them diversify. Whether the spotted owl or environmentalists existed, many
people are going to be out of work in any event. We're convinced that, at the
present rate of logging, the ancient forests will be gone in 20 years.

Giant timber companies are advancing on our national forests with bulldoz-
ers, saws and axes, wantonly felling trees as never before. They're deforesting
the U.S. at the fastest pace in history. And the U.S. Forest Service is helping
them! We think the Forest Service needs to rethink its policies.

The Forest Service is the government agency charged with protecting public
forest lands and managing logging on those lands. It is responsible for pre-
serving the biological diversity, wildlife habitat and precious watersheds of
our national forests. The Forest Service supports the agenda of the timber
industry 99% of the time.

We have been managing our national forests as though they were outdoor
warehouses of living trees, held in inventory until the lumber companies are
ready to take delivery. Many of these trees are being shipped to Japan, while
sawmill workers in the Pacific Northwest are losing jobs.
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Old Growth Forests — Lesson 3: Role Packet

The Save Forks for the Future Coalition

This is a group of citizens, including loggers, sawmill
owners and operators, and truckers whose jobs depend
on the timber industry. The views represented within
this group include:

¢ Jackie Ray, owner of Forks Lumber Supply. Jackie
is wearing a hat that says either: “SAVE A LOGGER,
KILL AN OWL” or “I love spotted owls ... barbecued, fricasseed, baked,
stir-fried.” “These environmentalists from the city have no idea what the
timber industry is all about. You're talking about billions of dollars of lost
revenue, thousands of lives destroyed for a potential, a maybe, net gain of
several hundred spotted owls. When it is your life being destroyed, that’s

pretty hard to understand. If these people don’t want logging, they should
stop using wood products.”

¢ Sal Simpson, owner of Forks Logging Company. “I employed over 200
people a year ago. I've now had to cut my crew to 125, due to the cut-back
in the harvest of old growth timber in national forests. These are people
with families to feed and mortgages to pay. They have been making $12 to
$20/hr. These are not the kind of people who are going to accept welfare or
unemployment. They are proud, independent people who want to work in
their chosen profession, not be retrained for other jobs.”

¢ Tom Mills, owner of the Mills Brothers Sawmill. “These log exports are
killing us. My saws are set up to cut ihe large, old-growth logs we bought
from the national forest< out here on the Olympic Peninsula. I used to
employ 40 people and uo millioas of dollars in sales. Now, I have 6 employ-
ees, and am hard pressed (o pay them. If I can’t buy logs, I'm going to have
to close up shop soon. I support a ban on all log exports. It just doesn’t
make sense to send raw logs overseas to be milled when we can do it right
here in Forks for less, and employ local people as well.”

¢ Gary Thomas, former logger, now correctional officer. “My grandfather
and father were loggers, and I cut logs for 20 years, until last year, when 1
entered the training program at the local corrections center. There’s just
no future in logging. I'm making less, but at least I know there will always
be inmates. Forks needs to look for other industry, such as recreation and

tourism. I support more aid to logging communities so that they can
diversify.”
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Old Growth Forests — Lesson 3: Role Packet

George Weyerhaeuser, Chief Executive
Officer, Weyerhaeuser Co.

Weyerhaeuser is a large timber company that owns
vast tracts of timber and many mills. Weyerhaeuser
currently exports much of its timber overseas.

“We strongly oppose a ban on log exports.

“There is a public misconception that we are running
out of trees. In fact, there are more trees growing in the United States now
than there were in 1920. Just last year, Washington’s forestland owners
planted over 40 million trees. At Weyerhaeuser, we harvest no more than 2
percent of our 1.6 million acres of Washington timber lands in any one year.
We replant four to five seedlings for every tree we harvest. Washington law
requires that forests be replanted within three years after logging.

“Congress and the public need to understand that there are two timber
economies in Washington. The first is represented by people like those here
today, from the Save Forks Coalition, and the Forest Action Committee. They
depend on trees from public lands for their livelihoods, and are being hit hard
by federal set-asides for wilderness and environmental regulation.

“The second is nearly twice the size of the first, and consists of thousands of
small, private tree farmers, individual owners [such as Weyerhaeuser], and
mills that are geared to grow and process second-growth timber. This group
is in no danger of running out of raw materials, because we’'ve been renewing
it for decades. Our mills rely almost entirely on the second-growth logs grown
on our own lands.

“Both young and old-growth forests have their advantages, and problems.
Realistically, society needs both. Old growth clearly has special beauty and
ecological value; young forests have unique economic and ecological value.

“We'll keep growing new, young-growth timber as long as companies like
Weyerhaeuser can continue to invest in their forests with the confidence that
they will have markets in which to sell their products when they mature.
And, hecause domestic demand rises and falls dramatically over time, this
means BOTH domestic AND foreign markets.”

—Excerpted from Weyerhaeuser’s letter to the editor, The Seattle Times, May 20, 1990.

- -
»

€0

UPSICEL — LRE: Challenging Students With the Law




Old Growth Forests — Lesson 3: Role Packet

Fran Forester
Forestry Researcher
University of Washington

The old growth forest of the Pacific Northwest

is a unique ecosystem containing a diverse mix
of trees, including the Douglas fir, western red
cedar, western hemlock, and silver fir. I consider
an old growth forest to be one containing trees at
least 175 to 200 years old. (Some Douglas firs grow to
be over 1000 years old).

True old growth forests are characterized by large, old living trees; a multi-
layered canopy; large standing dead trees, called snags; and large dead trees
on the ground and in streams. The dead trees are essential to the health of
the forest, and are the basis of its productivity. The nutrients that the forest
needs are not mainly in the soil but in the living and dead plant material
itself. As leaves and branches fall, and as trees and plants die and decay, this
material is recycled to the living forest. The forest literally feeds itself, wast-
ing nothing.

The trees in a Pacific old growth rain forest support the greatest mass of
living things (known as biomass) of any ecosystem on the planet. Where a
tropical rain forest may contain 185 tons of plants per acre, a Pacific forest

will contain 400 tons an acre. Some redwood forests contain as much as 1,800
tons an acre.

61

68 UPSICEL — LRE: Challenging Students With the Law




_growing trees, my research has shown that the phase we

Old Growth Forests — Lesson 3: Role Packet

Gerry Ramirez, Forester

Forests, like human beings, have a natural life span. Once
they reach maturity, at about 200 years, growth slows
down, and most of their energy goes into sustaining them-
selves. Eventually, though it may take several centuries
more, decay sets in, and the trees die and fall down.

While many professional foresters believe that these
mature trees should be cut down and replaced with new,

call “post-mature” or old growth forest is the richest, most complex phase of
the forest’s life. While old growth trees may be past their wood-producing
prime, they are valuable for many other functions. Crooked trunks, broken
tops and other marks of age provide food and shelter for many different types
of animals. For example, thick bark is home to many insects, which are food
for foraging birds such as the woodpecker and nuthatch.

Fallen logs, called “down woody material,” are a reservoir for moisture. In dry
weather, even after a fire, the high moisture content of fallen trees encour-
ages fungi to grow. These fungi play an important role in helping tree seed-
lings to grow out of the downed trees, which are called “nurselogs.” Also, as
wood decays, concentrations of nitrogen, phosphorous, and other important
nutrients build up in the rotting log. These nutrients are released very slowly
back into the soil to be used by future generations of trees and other plants.

Fallen logs also help prevent erosion. In streams, they provide nutrients,' help
stabilize stream banks, and slow water flow by creating pools and waterfalls.

The traditional replanting of forests that contained many species with only

one species of trees results in a monoculture. This simplified forest lacks all
of the elements of the oid growth ecosystem. The removal of ecological diver-
sity and complexity affects the forest’s ability to adapt to stress and change.
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Danny Smith
Ecologist, City Watershed

While younger forests depend on natural rainfall, old
growth forests can “make their own rain.” The canopy Fama.
(the multi-layered system of branches that shade the '
old growth forest and rise high above the forest floor)

can condense water out of moist air, fog, and clouds,

in some instances adding up to 35 inches to the annual .
rainfall. A single old growth tree may have sixty to

seventy million needles, and a total of 43 thousand square
feet of leaf surface. These needles are amazingly efficient at
collecting moisture and nutrients from the atmosphere. For example, when
forests were cut from around a watershed area in Oregon, scientists expected
the water supply would increase in the reservoir. Instead, the supply
dropped. It was found that almost a third of the water in the reservoir had
never come from rain. Rather, the tall trees collect it from passing clouds and
fog banks. When the trees were cut down, the moisture blew by without
depositing the water.

QY
«

Old growth trees also protect s0il and wildlife from the extremes of weather.
The dense canopy breaks up the impact of falling rain and snow, preventing
erosion, landslides and floods. In the spring, when the snow melts, the cover
of the dense forest slows down the snow-melt. For example, snow might
remain in an old growth forest one or two months longer than in a clear cut
area. This allows water to slowly fill reservoirs, rather than flood them at the
first thaw, with much of the water being lost.
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Old Growth Forests — Lesson 3: Role Packet

Pat Wiild, Research
Wildlife Biologist

Old growth forests provide the basis for a
complex web of life that extends beyond our current
understanding. The key to the old growth forest is its

diversity, both in terms of the plant and animal species found. The canopy of
an old growth forest ranges hundreds of feet above the forest floor and con-
tains many layers. Each layer provides nesting and feeding sites for birds and
small mammals. More than 1500 species of insects and other invertebrates
may spend all or part of their life cycles in the canopy of an old growth Dou-
glas f'r forest. The red tree vole, for example, nests in the old growth trees,
licks the moisture off the rieedles for water, and eats the needles for food,
never needing to leave the forest canopy. New species continue to be identified.

Both fallen and standing dead trees in the old growth forest are extremely
important in the old-growth forest ecosystem. A tree killed by fire, lightning,
insects, or disease may remain standing for 200 years or more. Called “snags,”
they are colonized by many types of insects, birds, and mammals. The most
valuable part of the snags is the cavities that develop in their branches and
trunks. At least 45 vertebrate species, from the northern flying squirrel to the
northern spotted owl nest or feed only in the cavities .of old-growth trees.
These animals eat the mosses, lichens, and insects that invade dead or dying
trees, and they in turn are eaten by animals high{up the food chain—ani-
mals like black bears, pine martens, and bobcats, %1 of which take shelter in
snags. Eagles, owls and hawks use the branches of a snag as lookout posts
when they hunt for food. At least 39 bird species and 24 mammal species use
snags for courtship, nesting, food, and other activities. Some animals hide nuts
and seeds in the snag, saving them for later meals. Others may store dead

prey in the snag’s cavities. Still others will use the holes created by woodpeck-
ers for homes.

The forest ecosystem is incredibly interdependent. When one species, such as
the spotted owl, goes extinct, quite likely many other species go with it.

Maintaining this biological diversity is important for these reasons: 1) it will
protect the forest from destruction, should disease or insect infestations strike
a single species; 2) it allows greater flexibility to environmental changes, such
as extreme cold, fire, or pollution; and 3) it creates a natural environment that
includes interactions among species, setting the stage for future evolution.

64

UPSICEL — LRE: Challenging Students With the Law 71



Old Growth Foraests — Lesson 3: Role Packet

Dr. Terry Thomas
Forest Ecologist

I think we need to move toward management of
the entire ecosystem, not just the trees. There’s
a lot more than trees in these forests.

Forests can still be logged and not destroyed if we just change our logging
practices. I advocate the “new forestry,” what I like to call a “kinder and
gentler forestry.” This means the growing of diverse forests, not just one
species of tree. This means that clear-cutting would no longer be allowed.
Mature trees would be left after an area is harvested, along with snags. Some
downed logs and other debris would be allowed to remain on the ground. This
would result in man-made clearings much like those left by wind and fire.
The remaining debris would allow the forest to renew itself, from the rotting
logs, organic litter, spores of mycorrhizal fungi, and areas of undisturbed soil.

This would cost more. Some also say that remaining trees would be subject to
high winds, and might fall down, injuring loggers and foresters. But it's our
best shot to both continue to log and create diverse forests.
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Old Growth Forests — Lesson 3: Role Packet

Jan Sakamoto
Economist :

1
111

O
1

Regardless of what we do about the northern spotted
owl, the wood products industry in the Pacific Northwest 1
is in decline. In 1978 about 160,000 people were emgloyed fﬁ'
in the industry in both Washington and Oregon. That s
number had decreased to 117,000 by 1992. Today more ’%
of the country’s wood comes from the southeastern states.

Also technology has made it possible for engineered lumber baked in micro-

wave ovens to replace the huge beams once taken from Northwest old growth
forests.

o

N LI
1
T

We've been predicting a loss of jobs for decades, since the old growth can't last
forever, with or without the owl. I would estimate that about 2/3 of the job
losses happening in the 1990s are due to mechanization in the industry, the
recession, overcutting in some areas, and Forest Service cutbacks adopted—
all unrelated to the fight about the spotted owl. The number of jobs lost could
be somewhere between 12,000 to 32,000, depending on who you talk to. One
report shows that since 1990, 132 sawmills have closed in the Pacific North-
west, leaving almost 13,000 people out of work.

There are lots of timber-related jobs out of work loggers could do, if the
government can come up with the money to pay them. Stands of timber need
thinning and pruning. Stream banks and trails need repairing. It may be
better to pay workers to do this type of work than pay unemployment or
welfare. Also, more timber could be turned into more valuable finished prod-
ucts, thus creating more jobs.

As my colleague Ed Whitelaw, at the University of Oregon has pointed out,
the Pacific Northwest has gained 700,000 jobs in recent years even though
the timber industry has been in a slump. Many of those new jobs were at-
tracted by our region’s natural beauty, a part of which is our forests.

G6
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Old Growth Forests — Extension Activities

Extension—Writi..g
and Presenting an
Advertisement

Sequence

This activity can be used after the students
have completed the congressional hearing
on the old growth forest controversy. You
might also use an abbreviated version of
this activity prior to the hearing in Lesson
3, and let each special interest group make
a poster to use at the hearing.

Objectives

¢ Students will see how the points of view
about the spotted owl controversy are
expressed in advertising/public relations
materials.

* Students will observe how advertising/
public relations material is written for a
specific purpose and for specific readers.

¢ Students will identify specific features of
writing that make advertising effective
communication.

* Students will write an advertisement
with a specific point of view.

® Students will practice making an oral
presentation.

Materials
Copies of handouts:

® 'Advertisements

¢ WFP Assignment

* FOF Assignment

* Board’s Criteria

¢ Option: T-shirt for WFP
¢ Option: T-ghirt for FOF

Time Required
3 class periods (four periods if the t-shirt
option is used).

Procedures

[This activity was developed by Anne
Enquist, adjunct law professor, University
of Puget Sound School of Law, for the
UPSICEL curriculum LRE: Linking Lan-
guage Arts and Social Studies.}

N Day one: Distribute sample ads. Note
that the “T'wo Billion Trees” Ad and the
“Clearcuts are Ugly” Ad are two-page ads
and the parts should be considered to-
gether. Have the students examine the one
and two-page ads (some of which will be
from timber companies and others from
environmental groups.) Discuss who the ad
18 written for and what is the purpose or
goal of the ad. Through a discussion led by
the teacher, the students will examine what
makes the ad effective or ineffective com-
munication. For example, what about the
ad grabs the reader’s interest? Is there a
catchy phrase or slogan? What content did
the ad writer select and why? Discussion
should include examination of paragraph
structure, sentence stri.cture, word choice,
and rhetorical strategies such as repetition,
alliteration, analogy, etc.

M Once the students have discussed the
ads, tell them that they are now going to act
like advertising writers and, like mos¢ real
advertising writers, they will be part of an
advertising agency.

M At this point, divide the class into
groups of 3 to 4 students each. Each group
is a separate ad agency. Half of the groups
should receive the assignment to design an
ad for WFP and half of the groups should
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Old Growth Forests — Extension Activities

receive the assignment to design an ad for
FOF.

M Day two: Students will work in their
small groups and write their ads. Encour-
age students to consider using music to
accompany their ad. Play music while they
are working. (Depending on the class’s
ability, the teacher may allow two days for
writing the ad.)

B “Chris Peters,” a WFP (or FOF) repre-
sentative played by the teacher, should visit
each group and answer questions the group
may have about WFP (or FOF). The teacher
should stay in role in these visits. During
these visits to the groups, resist any at-
tempts by groups to force you back into
your teacher role.

B Day three: Each group presents its ad
to the “Board of Directors.” The Board of
Directors should be played by students from
groups writing the other ad. In other words,
WFP ad writers roleplay the FOF Board of
Directors, and FOF ad writers roleplay the
WE'P Board of Directors. Presentations
should be limited to 5 minutes.

B After all presentations to vne Board
have been made, that Board should meet
and decide which ad design it will use. It
should summarize its reasons and explain
what it found were the strengths and
weaknesses of each ad design. Meetings to
decide and summaries of strengths and
weaknesses should be limited to 10 minutes
total.

M Day four, T-shirt Option: Have stu-
dents return to their groups as ad agencies.
Distribute t-shirt assignment handouts.
Tell the group that they have limited time,

approximately 20 minutes, in which to
create their t-shirt designs.

B Once the designs are ready, if possible,
have an advertising writer come in and look
at the designs. He or she should tell the
students what is and what is not effective
about the designs they created. Ideally, the
advertising writer should have already seen
the best ads that were designed by the
groups so that he or she can comment on
them as well. If an advertising writer is not
available, the students themselves can
review the t-ghirts designs and participate
in a teacher-led discussion about what is
and what is not effective about each of the
desigus.
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Old Growth Forests — Extension Activities: Advertisements

Titnber companies are cuthng America’s salmon harvest to shreds.
Overlogging and related road building in Amenca’s ancient forests
are contributing to the destruction of fish habitat in the eastern and
western parts of Oregon and Washington. The damage now threatens
the $1 billion Northwest fistung industry and its 60,000 jobs.

In easiern Oregon, eastern Washington and Idaho alone 76 tvpes of
salmon fishes are now at risk of extinction, according to the
Arr.erican Fisheries Society. Unless we act soon to protect the most
sigrificant habitat — the streams that flow through the last 10% of
America’'s arcient forests — more fish and fishing jobs will disappear.

Most politicians say they want to save salmon. But some won't
protect the streams 1r: the ancient forests where many fish spawn,
particularly those in eastern Oregon and eastern Washington That's
like using a bandaid to stop a severe hemorrhage-—~it won't work.
It's time to proxect fish and fishing jobs bv preserving and restoning
America’s ancient forests.

Preserve Fishing Jobs
By Protecting Anc1ent Forests

Ancient Forests Are America’s Heritage
Paid for by Asnencans tor the Anqent Forests and The Pacthc Rivers Counctl
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Bear Facts About
Smokey and the Law

Some bad habits are hard to break. Years of
mismanagement and illegal activities by our federal
government have destroyed 90% of the rare ancient
forests, and now some Northwest politicians and the
timber industry want to suspend the very laws
protecting the last 10%.

They've tried this ploy before — letting the
government ignore current environmental laws when
it sells rights to cut down America’s ancient {orests.
Now they want ‘> put government agencies above
the law again, let the big mber companies cut down

the last 10% of cur ancient forests and take away our
rights to stop them.

This time the politicians and the timber industry are
also trying to disguise their plan, cailing it names like
“certainty” and “sufficiency.” But it's nothing more
than the same old “logging at any price” policy that
has leveled the ancient forests, damaged fisheries and
threatened 60,000 Northwest fishing jobs.

It's time for the government to obey the laws just like
the rest of us. It's time for a change.

Breaking the Law is the Problem, Not the Solution.

Ancient Forests Are America’s Heritage

Pase for by Americans tor the Ancient Forests
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Oid Growth Forests — Extension Activities: Advertisements
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Old Growth Forests — Extension Activities: Advertisements

WORKING FOR BALANCE

Fourth :n a senes aoout managing private forests tocay

We have at least
And next century, we'll have

L

Not fong age some pwpic 1N Our state government ashed some yood :'; 4RO 1
questions about Washingron s umber supph ié’

The same kind ot questions vou might ask

Like. how many trees do we really have » How manv trees can we
expect to have the rest of this century# How abour next centur »

Thev had good questions. but thev didn't have good answers. So
they commussioned 4 maor studv by the University of Washingron.

The study was recently completed. And one of uts conclusions
was that given predicted market conditions. the umber supplv in
Washington’s private torests should chimb steadily rrom today una
the vear 2000. Atter that. the supph could increase by as much as
another 20% by the vear 2090

How can the studv project such & large number ot trees
arter s0 many trees have alreadv been harvested

The answer 1s simple- Retorestation works. We  yrudl
plant several trees for every one we harvest And the
overvhelming magpority ot those voung trees grow
Into mature trees.

To say it another wav, we have some 4
mullion people in Washington And on private
torestland alone. there are at least 500 trees for
every one of us.

The point 1s. we have an abundance ot trees
For us For our children. For our children’s chidren.

And as long as public policy doesn’t turther
restrict harvesting on private land, Washingron's
private torests will continue to provide the
majoritv of this state’s wood and paper products
tor the next 100 vears.

WWe're the Washington Forest Prorection
Association We're managing private torests so
thev work tor all ot us.

anese o Vnmaten Gmner Sapte Mg e T el

Wnshimgton s pricate torests contam at
fed St SO fregy for etery s oondn

and child pr the staze And aomator ddy v
demie oy the Uingersirs of Waskregton predic iy that the aterad! wamrv r o
trees on provate land vPondd actnady mcrease trrowgront the aese ot
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Old Growth Forests — Extension Activities: Advertisements

two billion trees.
more than we have today;
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WORKING FOR BALANCE -

Second In a senes about managing pnvate torests today

You think clearcuts areugly.
We think clearcuts are ugiy.
Now where dowe go from here?

120 acres has to go through a
special review.

In addition, before any
new clearcut can be placed

We know how most people feel about the way
clearcuts look.

So tast vear, we worked with state agencies
andenv’  ~=ntal groups to create regulations

REE:

hU A

that lir size of clearcuts for the first time. next 10 an existing one in the
now on. there won't be new clearcuts same ownership, there must be
cove.  .rthousand acres at a stretch. In a five-vear waiting period for

fact, there won't be new 500-acre clear-
cuts. Or even 250-acre clearcuts.
At least. nor here in Washington.
Clearcuts larger than 240 acres -
are now prohibited by law. And

any request to harvest more than X
511

_ newly planted trees to grow.
All well and good. vou
say. But. considering that
few people like the way
clearcuts look. why use
them at all?

'
L

Nobody likes the look of clearcuts But Douglus.fir. the naturally domnant tree species in western Washington 15 a
shade-tntolerant species 3o the apen space created by a clearcut is the best wav to ensure that voung Douglas-tir trees grow ul!
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Old Growth Forests — Extension Activities: Advertisements
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Two major reasons.

First. the obvious one. Clearcutting is the most efficient way to harvest
trees. Which means. of course. that it's the most economical method for for-
est owners. But it also means that we can provide millions of people with
wood and paper products at reasonable cost.

The second reason tor clearcutting is actually related to growing
trees. Douglas-fir is the naturally dominant tree species in western
Washington. In order to grow well. it needs much more light than most
other native trees. And the open space created by clearcutting or forest
fire gwves Douglas-fir the sunlight it needs to thrive.

We're the Washington Forest Protection Association. We're
managing private forests so they work for all of us.

i+ relanvely dry areas such as
castern Washington. iogging s
rrequently done on a selective
oasts These shelterwood cuts i
e torests tvpically leave up 10
J therd ot the trees to seed and
shelter new trees

I the wetter climate of western
Washington. a ciearcut 1s a more
ettrcient and economucal wav to
rarvest trees That's because trees
srow more ciosely together. mak-
g 1t much more ditficult to tuke
pudirdual irees out of a stand

Douglas-fir 15 a righis
desiraple butiding
matertal It can pe
used tn d number ot
dtfferent wavs And
i's strong, (ghtuennt
and relatrvely inexpen-
BIM s1ee Reghinou 5 ot
W uestern Woshington s
N8 forcsted. and about
half ot the forests are
stanas ot Douglas-1er

Under the new forest practice rules.
watersheds throughout the state will
ne studred for the effects of clearcuts
on erosion and siltation of streams
Clearcutting and road building unll
e lomsted wherever risks are high

pacd b SRLA B S
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Old Growth Forests — Extension Activities: WFP Assignment

Design an Ad for WFP

You are the writing staff for an advertising agency.
You have been recently hired to do a promotional
campaign for a new client, a regional timber company
called Western Forest Products (WFP).

WFP believes it is a community-minded corporation
that has brought jobs and economic growth to your
area. It feels that its good name has been hurt by radical environmentalists
who wish to stop timber harvesting in old growth forests in order to save the
spotted owl.

WFP wants to develop an ad campaign that will help repair its tarnished
reputation and will persuade people that responsible timber harvesting, even
in old growth forests, is a good thing.

Design a one-page ad that will capture readers’ attention, convey a positive
image for WFP, and promote WFP’s position on the spotted owl controversy.

In your design, you may either draw or describe any art work or photograph
that would appear in the ad, but be sure that you write out exactly the words
that would appear in the ad. You could also cut and paste materials. Show
how the art/photo and words should be laid out on the page.

If you have questions about WFP or this project, you can ask their represen-
tative, Chris Peters, when Peters is here for a meeting with our president.

Oh, by the way, several other advertising agencies are competing against us
for this account. As you know, we need the business, so do your best.

We will be presenting our ad design to the Board of Directors of WFP on

. Select a spokesperson for your group who will present
your ad to the Board. As a group, decide what your spokesperson should say
about the ad’s design and why WFP should pick it.
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Old Growth Forests — Extension Activities: FOF Assignment

Design an Ad for FOF

You are the writing staff for an advertising agency.
You have been recently hired to do a promotional
campaign for a new client, Friends of the Forest
(FOF), which is an environmental group that opposes
harvesting old growth forests.

Unfortunately, FOF has received some bad publicity lately because three of
its members were involved in a tree-spiking incident. Although FOF does not
approve of such tactics, the medid widely reported that the three were FOF
members. FOF considers itself a responsible environmental protection group,
and it wants to repair its tarnished reputation. It also wants to promote its
position that old growth forests must be preserved.

Design a one-page ad that will capture readers’ attention, convey a positive
image for FOF, and promote FOF’s position on the spotted owl controversy.

In your design, you may either draw or describe any art work or photograph
that would appear in the ad, but be sure that you write out exactly the words
that would appear in the ad. You may also cut and paste from other materi-
als. Show how the art/photo and words should be laid out on the page.

If you have questions about FOF or this project, you can ask their representa-
tive, Chris Peters, when Peters is here for a meeting with our president.

Oh, by the way, several other advertising agencies are competing against us
for this account. As you know, we need tire business, so do your best.

We will be presenting our ad design to the Board of Directors of FOF on
. Select a spokesperson for your group who will present

your ad to the Board. As a group, decide what your spokesperson should say
about the ad’s design and why FOF should pick it.

7
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Old Growth Forests — Extension Activities: Board's Criteria

Board’s Criteria
for Selecting an Ad

Yes No

Does the ad help to reestablish WFP’s
(FOF’s) good reputation?

Does the ad promote WFP’s (FOF’s) position on the old growth
forest controversy?

Does the ad grab the reader’s attention?
Does the ad use effective paragraph and sentence structure?

Does the ad use effective word choice?

Ooood o O
ooogd g 0O

Does the ad use rhetorical strategies effectively?

List which strategies were used.

1.
2.
3
4
5
"8
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Old Growth Forests — Extension Activities: T-Shirt Optiocn

T-Shirt Design for WFP

.4

Congratulations! Your ad campaign has

been a big success and now WFP wants you WFP
to design some t-shirts that it can pass out at
a conference for the timber industry that it is
sponsoring next weekend. Once again, WFP’s
objectives are the same: It wants to create a
positive image of the company and promote its
position on the spotted owl controversy.

WFP is willing to look at up to four different designs for t-shirts. Obviously
quality is more important than quantity, but the more designs they pick, the
more we will be paid.

Art work is optional, but be sure the words on each t-shirt are laid out as they
should appear on the t-shirt.

The conference is next weekend, so WFP wants to see those designs today!
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Old Growth Forests — Extension Activities: T-Shirt Option

T-Shirt Design for FOF

Congratulations! Your ad campaign has

been a big success and now FOF wants you E@ F
to design some t-shirts that it can pass out at

a conference for environmental groups that it
is sponsoring next weekend. Once again, FOF’s
objectives are the same: It wants to create a
positive image of the organization and promote
its position on the spotted owl controversy.

FOF is willing to look at up to four different designs for t-shirts. Obviously
quality is more important than quantity, but the more designs they pick, the
more we will be paid.

Art work is optional, but be sure the words on each t-shirt are laid out as they
should appear on the t-shirt.

The conference is next weekend, so FOF wants to see those designs today!

G‘l
o
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Extension—

“Moss Gathering” by
Theodore Roethke

and

“The Rigger” by
Charles Oluf Oisen

Sequence

This extension activity should be done after
students have done the unit on old growth
forests. This lesson also presumes that the
students are familiar with imagery in
poetry. '

Objectives
Students will:

* Be exposed to the poetry of a famous
Pacific Northwest poet, Theodore
Roethke.

* Review the use of imagery in poetry.

¢ Compare the themes in the poetry to the
old growth forests controversy.

* Respond to the poetry in writing.

* Compare the literary value of two poems.

Materials
Teacher’s Notes on Theodore Roethke

Copies of handouts:
¢ “Moss Gathering”
* “The Rigger”

Vocabulary
¢ Desecration—The abuse of the sacred.

¢ Rigger—Timber worker who climbs to
the top of the tree and attaches a pulley
wheel to tree trunk, rune one end of

cable around wheel and down the tree
trunk.

¢ Yarder—Tree-cable-pulley device.
¢ Drum—Big spool device.

Procedures (Part I: “Moss Gathering”)
[This activity was developed by Anne
Enquist, adjunct law professor, University
of Puget Sound School of Law, for the
UPSICEL curriculum LRE: Linking Lan-
guage Arts and Social Studies.)

M Begin by asking students what are
some of their favorite activities in the
woods. They will probably offer a variety of
activities including hunting, fishing, camp-
ing, and hiking. Ask them what it is they
enjoy about these activities and whether it
is important that they are “cut in nature.”
Ask them to articulate why it is enjoyable
to be out in nature. Ask them if they have
ever felt that they somehow violated nature
by doing some of these activities.

Did they feel as though they had inter-
fered with nature, or did they feel they were
one more part of the whole?

M Ask them to brainstorm which activi-
ties they feel are (or at least may be) a

violation of nature. Record their answers on
the board.

M Introduce the Northwest poet
Theodore Roethke (see Teacher’s Notes on
Roethke). Be sure to tell students about
Roethke’s childhood experiences around his
father’s florist business. Tell the students
that the poem you will be reading is about
an outdoor activity that Roethke has mixed

&1
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feelings about. Point out that the poem does
not rhyme but that it gets its poetic effect
primarily from imagery.

B Read the poem “Moss Gathering” by
Theodore Roethke aloud to your students.
Students should follow along on photocopies
of the poem.

#@ Have the students read the poem again,
silently, and this time ask them to circle or
underline images in the poem that they liked
or thought were effective. Have the students
say which images they like or think effec-
tive. Point out that the images in the first
five lines make the moss seem attractive in
an earthy way. Point out that the images
are both visual and textual. Spend some
time discussing the image in the second to
last line “by pulling off flesh from the living
planet.” Why does the poet personify the
planet? What would happen if you pulled
flesh off a human? Why does the poet want
to compare the planet with a human?

B Ask the students if there are any
similarities between Moss Gathering and
cutting trees? Would Roethke consider
cutting old growth forests a “desecration™?
Is Roethke likely to side with the timber
industry or the environmentalists? How do
you know?

B Read the poem aloud again (a good
student reader may be preferable to having
the teacher read again). Depending on the
previous discussion and the ability of the
students, you may want to conclude the
reading of the poem in any one of the fol-
lowing ways:

* Simply say, let’s hear the poem again
and have it read aloud.

* Ask the students if they agree with
Roethke that Moss Gathering is a des-
ecration.

* Ask students to pay cloee attention to
the order of the words. Which choices
strike them as interesting and effective?
Does it change the poem to reorder the
last line to read “As if I had committed a
desecration against the whole scheme of
life™?

B Assign one of the following writing
options, or allow the students to pick from
the list of options.

* Look again at the list of activities that
may be a violation of nature. Select one,
and using Roethke’s pattern, write a
poem. The first part of the poem should
have many “positive” images that make
the activity and/or nature seem attrac-
tive. The second part of the poem should
describe the writer’s mixed feelings
about the activity. End your poem with
your conclusion about whether the
activity was a part of nature or a viola-
tion of nature.

* Write a letter to Theodore Roethke
telling him your reaction to the poem
“Moss Gathering.” Be sure to include
whether you agree or disagree with his
conclusion and why.

* Write a journal eatry about an outdoor
activity that you participate in that some
might consider a violation of nature. Do
you agree or disagree? Why?

* (This option can be done if your students
have already read “The Rigger” by
Charles Oluf Olsen.) Write a one- to two-
page discussion of the two poems that
ends by saying which poem you think is
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the better of the two and why. Consider
each poem’s message and imagery in
determining which is the better poem.
You may also want te discuss whether
the fact that one poem rhymes and the
other doesn’t makes one poem better
than the other.

Ol2 Growth Forests — Sxtension Activities

Note: Depending on your students’
ability, you may want to recommend
the following organization for their
essay.)

1. Introduction

II. Discussion of the first poem,
including message and imagery

III. Discussion of the second poem,
including message and imagery

IV. Conclusion that states which is the
better poem and why.

* Write a journal entry that discusses
whether or not “Moss Gathering” is
relevant to the old growth forest contro-
versy.

Procedures (Partf II: “The Rigger”)

B Begin by ask' ng students what they
think the life of a timber worker is like.
What parts of the job do they think are
cxciting and glamorous? What parts of the
job seem unappealing? Do they think it
would be “great to be outdoors” or would it
be cold, rainy, and miserable most of the
tima?

M Before reading the poem “The Rigger”
define the terms “rigger,” “yarder,” and
“drum.”

@ Read “the Rigger” aloud. Ask if there
are any other words that are unfamiliar
to the students. Take time to define these
words. (The teacher should define them
only if other members of the class can’t
define the words and the class cannot

use the context to determine the word’s
meaning.)

B Ask the students to read the poem
again, silently, this time underlining or
circling any images that they liked or
thought were effective. Have the students
say which images they like or think effec-
tive. What is the overall effect of these
images? What do they focus the reader’s
attention on? The man? The trees? The
rain? De they make the timber worker’s job
sound miserable, or do they make the
timber worker seem noble or heroic because
| he can withstand such adverse conditions?
What is the poet trying to convey with the
last image “where the vision ends and the
cloud bank clings”? Is the rhyme in the
poem effective? Why or why not?

B Ask what the poet was trying to accom-
plish by writing this poem? Does the poem
have a message? If the class seems to jump
too quickly to conclusions about the poem’s
message, brainstorm the possibilities. Are
we supposed to sympathize with the timber
worker? Are we supposed to be discouraged
from getting this type of job? Are we sup-
posed to respect the timber worker? Are we
supposed to understand something better?
Which of the images in the poem support
these different possible messages?

B Ask the students whether they think
Olsen is likely to side with the timber
industry or the environmentalists in the old
growth forest controversy.
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B Depending on the previous discus-
sion and the ability of the students, you
may want to conclude the reading of the
poem in any one of the following ways:

* Simply say, let’s hear the poem again
and have it read aloud (a good student
reader may be preferable to having the
teacher read again).

* Ask students to pay close attention to
the order of the words. Which choices
strike them as interesting and effective?
Point out that the first stanza starts
with the rigger’s shoes, slicker, and
pants and ends with a vision of the
whole man in the woods.

* Discuss what the poet’s view is of man’s
relationship to nature.

M Ask students to compare “Moss Gather-
ing” and “The Rigger.” Which do they think
is the better poem and why?

B Assign one of the following writing
options, or allow the students to pick their
own assignment from the list of options.

* Write a letter to Charles Oluf Olsen
telling him your reaction to the poem
“The Rigger.” Be sure to include what
you think his message was and whether
or not he succeeded in conveying this
message.

* Write a journal entry about rain in the
Northwest. Be sure to refer to the im-
ages of rain in “The Rigger.” What are
your own images of rain in the North-
west?

* Write a journal entry about how your
impressions of a logger’s life. Have these
impressions changed after reading “The
Rigger™?

* (This option can be selected if your
students have already read “Moss Gath-
ering” by Theodore Roethke.) Write a 1-2
page discussion of the two poems that
ends by saying which poem you think is
the better of the two and why. Consider
each poem’s message and imagery in
determining which is the better poem.
You may also want to discuss whether
the fact that one poem rhymes and the
other doesn’t makes one poem better
thar the other. (Depending on your
students’ ability, you may want to recom-
mend the following organization for their
essay.

Note: Depending on your students’
ability, you may want to recommend
the following organization for their
essay.)

I.  Introduction

II. Discussion of the first poem,
including message and imagery
III. Discussion of the second poem,
including message and imagery
IV. Conclusion that states which is the
better poem and why.
Optional

Have students read the legend of Paul
Bunyan and discuss how these tall tales

h(_elped form our attitudes about loggers and
the work they do.
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Teacher’s Notes on Theodore Roethke

* Born 1908 in Saginaw, Michigan.
* Died 1963 of a heart attack at the age of 55.
¢ Grew up around his father’s florist business and greenhouses.

* His first book of poems, Open House (1941), incorporated many of his early
experiences in his father’s greenhouses.

* Lost Son and Other Poemns appeared in 1948.

* Received the Pulitzer Prize in 1954 for The Waking: Poems 1933-1953.
* .Words for the Wind won the National Book Award in 1959.

* Won the National Book Award posthumously for The Far Field.
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MOSS GATHERING

To loosen with all ten fingers held wide and limber

And lift up a patch, dark-green, the kind for lining cemetery baskets,

Thick and cushiony, like an old-fashioned doormat,

The crumbling small hollow sticks on the underside mixed with roots,

And wintergreen berries and leaves still stuck to the top,—

That was Moss Gathering.

But something always went out of me when | dug loose those carpets

Of green, or plunged to my elbows in the spongy yellowish moss of
the marshes:

And afterwards | always felt mean, jogging back over the logging road,

As if | had broken the natural order of things in that swampland;

Disturbed some rhythm, oid and of vast importance,

By pulling off flesh from the living planet;

As if | had committed, against the whole scheme of life, a desecration.

THECDORE ROETHKE

Reprinted with permission from Bantam, Doubleday, Dell Publishing Group, Inc.
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The Rigger

By Charles Oluf Olsen

Wwith steel-caulked shoes

That bite and grip,

With their laces hid

So they cannot trip;

With slicker short, for the sake of ease,
And tin pants stagged, close to the knees,
He takes the trail among the trees.

The rain comes down

With 3 sidelong sweep;

The branches softly sway and weep,
And make a pool where the trail is deep.
He casts a vigilant glance on high-
Overhead—where the fir-tops sigh;

The water pours from his glazed hat brim
As he looks aloft from under the rim.

He leaps a puddle and swears a bit,
At the wet and the wind

And the chill of it;

Rivulets trickle and flow and leap,
And cascade down

Where the ground Is steep/

He wades through mud where the yarder stands,

And climbs to the boiler
To warm his hands;

He grabs his gloves, takes a chew of snoose,
And joins the crew.

That by threes and twos

Plod out to their work through the muck and ooze.

The yarder-drums stir,

And the cables glide

Up through the high-iead and down b: side;
Liquid, enveloping, yellow-brown mud,
Clings to them, covers them,

Drains in a flood

From their thread-like lengths,

As they tighten and slack

Over the road tc the woods and back;
From spar-pole blocks

Comes a steady rain

Of spattering slush, as they swing and strain.

The loaders stand knee-deep

in debris and mire,

Over 2 sodden, smoke-blanketed fire
That sulks and sputters,

And will not burn.

The chaser sits hunched, awaiting the wrn;
All his garments are slushy,

And down

From his paraffined pants

Stream small rivers of brown;

Where the sticky clay stain

From choker and chain

Dissolves in the wetness and colors the rain.

Incessant—depressing—benumbing and chill;
Drizzle and splash,

Over yard, over fill—

Above and beyond-to the end of things,
Where the vision ends

And the cloud bank clings.

Charles Oluf Olsen. From Heroes of the Western Woods, R. Andrews, ed. E.P. Dutton & Company, 1960.
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Extension—
‘Talking Mouth”

Sequence

This activity can be used after the students
have completed the congressional hearing
on the old growth forest controversy.

Objective

Using a pop-up technique called “Talking
Mouth,” at the end of Lesson 3, the students
will order data favoring Saving the Old
Growth Forests and data favoring Harvest-
ing the Old Growth Forests and synthesize
this information into a single word.

Materials
¢ One 12" X 18" sheet of colored construc-
tion paper per student.

* One 12" X 18" sheet of white construc-
tion paper per student.

* Fine tip black felt pens.

Procedures

B Instruct the students to fold a piece of
notebook paper in half, This will become a
rough work sheet for the activity. Label one
side Saving the Old Growth Forests and
label the other side Harvesting the Old
Growth Forests. Working with 2 or 3 other
students, list as many separate pieces of
data possible for favoring each position.
Encourage the students to reread all the
information they have to cull out every
possible fact for either position.

M Pass out one sheet of colored construc-
tion paper and white construction paper to
each student. Tell the students to fold each

83

sheet exactly in half horizontally. It's
important that the corners fit together and
the crease is sharp.

B Put aside the colored piece. On the
white piece, put a dot in approximately the
center of the folded edge.

M Draw a 2- to 3-inch line from the dot
towards the outer edge.

B Starting at the folded edge, cut on the
line.

H Fold back the flaps to form two tri-
angles.

K Fold these flaps back and forth several
times. The more times the fold has been
creased, the better this pop-up works.

l Open up the flaps again. Open the
whole page.

I Here’s the hard part. Hold the paper
so it looks like a little tent. Put your finger
on the top triangle and push down. Pinch
the two folded edges of the top triangle, so
that the triangle is pushed through to the
other side of the paper.

M Put your finger on the bottom triangle
and do the same thing. The top and bottom
triangles will now be pushed out to form a
mouth inside the paper. When you open and
close the paper, the mouth will look like it
is talking.

B Tell the students to open the white
paper so the mouth is talking. On one side
of the fold line they should copy from their
rough work sheet all the data favoring
Saving the Old Growth Forests. On the
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other side, copy their data favoring Harvest-
ing the Old Growth Forests. Use a black felt
tip pen so the writing is clear and easy to
read.

B Now, open the white paper and place it
inside the colored construction paper so the
center folds and the corners match. Tell the
students to draw lightly around the inside
of the “mouth” on to the colored paper.
Remove the white paper, and inside the
mouth outline, write a word that epitomizes
or summarizes the two sides of this issue in
large letters. Outline the letters in black or
some other color to facilitate easy reading.

M Carefully glue the inside of the white
paper to the colored paper. Do not apply
glue in the area of the pop-up mouth.

M Hang the pop-ups around the room
and discuss the words chosen for the
mouth-piece. Compare data.

[Adapted from How to Make Pop-Ups by
Joan Irvine, Morrow Junior Books, 105
Madison Avenue, New York, NY, 10016,
ISBN 0-688-07902-4, pp. 22-23, $6.95.]
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Extension—
Book of Knowledge

Sequence

This activity can be used after the students
have completed the congressional hearing
on the old growth forest controversy.

Objective

The students will create a Book of Knowl-
edge about Old Growth Forests to provide
time for personal knowledge acquisition and
processing and time for reflection.

Materials
¢ Half sheets of drawing paper.

* Smaller rectangles of lined paper (op-
tional).

* Fine tip black felt pens.

¢ Colored pencils or markers (optional).

Procedures

B To culminate or review this unit of
study, tell your students they are going to
write a Book of Knowledge. While a Book of
Knowledge is a series of illustrations or
drawings and descriptions about any topic,
they are going to focus on Old Growth
Forests. For example, they might choose to
draw a spotted owl, a nurselog, the growth
of fungus on fallen trees, the bio-diversity of
snags, activists “hugging” a tree, logs being
shipped to Japan, and a courtroom depict-
ing Northern Spotted Ow! v. Hodel with
accompanying descriptions as representa-
tive of their study.

B Use lined paper to write the descrip-
tion on. Do the drawing. Glue on the de-
scription. Put one item on a page.

M Set a certain number which will be
acceptable. Fifteen to twenty items tend to
reveal student comprehension.

Bl Make a cover. Some students like to
write a dedication. Some teachers require a
Table of Contents, an Index, or Chapters.
Some combine this activity with an A-B-C
theme.

B Be sure to allow time for the students to
read and comment on each other’s work.

[From Strengthening Your Fifth Grade
Program Using Outstanding Whole Lan-
guage and Integrated Instruction Tech-
niques by Tarry Lindquist.]
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Extension—
Cartooning

Sequence

This activity can be used after the students
have completed the congressional hearing
on the old growth forest controversy.

Objective

At the end of the hearing, the students will
draw cartoons of important concepts and
information regarding the issue.

Materials
¢ Standard ditto paper.

* Colored markers and/or black felt tip
pens.

Procedures

B Give each student a piece of paper.
Tell them to fold the paper in half. Then tell
them to fold the paper in half again to make
a mini four page book.

B Brainstorm a list of concepts or infor-
mation they recall from their reading and
the Senate hearing that would be fun to
cartoon.

Some suggestions are “couch potato”
environmentalists, tree spiking, threatened
vs. endangered, biological deserts, new
forestry, nurselog, diversity, picky eaters,
indicator species, tree hugging, “legal tool.”

M Instruct the students to draw four
cartoons, one per page, to illustrate various
points of view about the old growth forest
issue. You might want to bring in some Far
Side cartoons and/or some political cartoons
as pieces to analyze to discover what makes
a cartoon effective.

B Organize the students into small groups
to share their books. Encourage positive
comments. When those groups have shared,
ask the students to jigsaw with students
they haven’t shared with yet. Continue
sharing and jigsawing until all the students
have read and enjoyed each other’s
quartiles.

[From Strengthening Your Fifth Grade
Program Using Outstanding Whole Lan-
guage and Integrative Techniques by Tarry
Lindquist.]
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Extension—
Models or Data Disks

Sequence '

This activity can be used after the students
have completed the congressional hearing
on the old growth forest controversy.

Objective
The students will construct:

¢ A model of our old growth forests, or

¢ A data disk of an animal of our old
growth forests

and orally present this information to
younger students in an engaging and infor-
mative way.

Materiails
* Assorted art materials.

* Resource and reference materials.

Procedures

M Share with the students that research
shows that we remember 60% of what we do
and experience and 90% of what we attempt
to teach others (Kettering Foundation).
Therefore, this activity will combine both
elements, doing and teaching, to help us
learn more completely. We will also help
younger students understand the old
growth forest controversy.

M List the information or sources about
the old growth forest that have been discov-
ered to this point. Brainstorm the animals
and birds who live in old growth forests.

B Ask students what considerations they
might be concerned about if they were going
to construct a model of an old growth forest.

B Introduce the data disk strategy. (See
model attachel.) Ask students what they
could do with this strategy to make it more
engaging and informative for younger
children.

H Tell students that they may work alone
or in groups, but their task is to either
construct a model of our cld growth forests
or create a data disk about an animal/bird
who lives in the cld growth forests. The
model or disk will become a teaching tool as
they will be exvected to teach key concepts
and knowledge to younger children. Set age
level (third grade would be very appropri-
ate). Determine a time table. Monitor
progress.

Bl When projects are complete, brain-
storm with the students the parts of a
lesson that are important.

Mention interpersonal aspects such as
introductions of themselves to the students,
making eye contact, using humor and being
friendly but in control. Identify specific
lesson pieces such as motivation (giving
reasons for the lesson), making it engaging,
interactive, ard finding some simple way to
evaluate the effectiveness.

Have the students write a simple lesson
plan and put approximate time periods for
each step in the procedure. Be sure to check
these plans because you can circumvent
potential problems before they happen.

M Teach the lessons. You may want to
arrange to take your class to another class-
room for a 30 to 50 minute period. It is
important that teachers be present to
supervise and support the students in this
activity.
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B Evaluate the total activity with the
class: the construction of the model or data
disk, the designing of the lesson, and the
presentation of the lesson. Asking the
students to write a reflective piece, e.g.,
“My Life as a Teacher” will invite the
students to look at their own learning as
well as their teaching.

,.
.
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Sample Data Disk
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Japanese American Internment

Introduction

Description

This unit examines the internment of
Japanese Americans during World War II
by focusing on the case of Gordon
Hirabayashi, an individual who challenged
the military internment orders. The unit
begins by having students immerse them-
selves in the culture of the 1940s by read-
ing literature about the period, creating
magazines, and interviewing individuals
who lived during the period. Students then
examine Gordon Hirabayashi’s trial, and
use original legal documents from his case
to make closing arguments to the juryin a
reenactment of his trial. Finally, students
study and make arguments in the U.S.
Supreme Court cases that ruled on the
constitutionality of the internment.

Use of Outside Resource Persons
Community members who are former
internees, or were living during World

War II would be excellent resources for this
unit. A lawyer or judge could be invited to
talk about due process and equal protec-
tion, and the current state of the law.

Time Required

12 to 14 class periods (if all lessons are
used).

Overail Gutcomes
This unit blends Social Studies skills,
concepts and attitudes, Language Arts,

including Reading, and Art, with practice
in critical and creative thinking. Coopera-
tion and compromise are essential to the
unit’s success in the classroom. Teachers
will discover the integration of content
facilitates finding the blocks of time needed
to teach the unit, while the extension
activities provide concrete ideas for indi-
vidual student exploration and enrichment.

Social Studies Outcomes
The students:

¢ Use primary documents to trace the
internment of Japanese Americans
durint WWIL

* Recognize the value of cultural
pluralism.

e List characteristics of an indictment.

. Recoghize the role Gordon Hirabayashi
played in history.

* " Explain the purpose of a closing argu-
ment to a jury in a trial.

* Formulate closing arguments, using
original documents.

* Analyze issues raised by the jury in-
structions in Hirabayashi’s trial.
¢ Demonstrate an understanding of the

political climate surrounding the U.S.
Supreme Court in 1943.
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Language Arts and Reading Outcomes
Tt students:

Develop a logical sequence of ideas from
a given situation.

List pedsitive and negative attributes.

Identify facts of a case based on original
documentation.

Organize data.

Analyze and argue for one side of a case.

Respond to arguments with counter
arguments.

Read nd discuss law-related material.

Develop questions in an appellate
argument.

Read and analyze a variety of primary
documents.

Art Outcomes

Design a layout for a magazine.

Create a cover and advertising for a
magazine.

Enjoy participating in a cooperative
graphics project.

Higher Order Thinking Skills Outcomes
The students:

Practice independent de«ision-making.
Practice group decision-making.

Develop arguments based on primary
documents.

Solve problems related to an historical
event.

Demonstrate the ability to discuss
history from more than one point of
view.

Identify consequences of civil disobedi-
ence.

Develop persuasive speeches.

Use brainstorming, cooperative problem
solving and independent decision mak-
ing.

36
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Cases. Oxford University Press. 1983.
Story of the decision to intern the Japa-
nese during World War II, and the role
of government lawyers in the decision.
Irons was instrumental in initiating the
coram nobis proceedings in the 1980s,
and tells the story of discovering the
government’s role in suppressing evi-
dence at the trials and appeals during
the World War II.

Takaki, Ronald. Strangérs from a Different
Shore, A History of Asian Americans.
Little Brown & Co. 1989.

Tateishi, John. And Justice for All: An Oral
History of the Japanese American Deten-
tion Camps. Random House. 1984,
Includes oral histories from many
Japanese-Americans, describing their
experiences before, during and after
World War II.

Wilson, Robert A. and Bill Hosokawa. East
to America: A History of the Japanese in
the United States. Quill. 1982,

Novels, Personal Recollections

Chan, J.P., F. Chin, L. Inada, S. Wong, ed.
The Big Aiiieeee! An Anthology of Chi-
nese American and Japanese American
Literature. Meridian. 1991,

Garrigue, Sheila. The Eternal Spring of
Mr. Ito. Don Mills, Ontario: Collier
Macmillan. 1985. The Japanese attack
on Pearl Harbor shatters the world of
Mr. Ito, a gardener who works for a
Vancouver, BC, family; he and his wife
and children are sent to an internment
camp.

Hamanaka, Sheila. The Journey. Orchard
Press. 1990. Summary of the story of the
internment, illustrated with beautiful
color reproductions of paintings by the
author from a mural that tells the story
of the internment, from immigration
through redress.

Houston, Jean Wakatsuki. Farewell to
Manzanar. Bantam Books. 1974. A true
story of Japanese American experience
duving and after World War II intern-
ment.

Houston, Jeanne W. Beyond Manzanar.
Capra Press. 1985. Views of Asian-
American womanhood.
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Kogawa, Joy. Obasan. 1981. Biographical
novel of Japanese Canadian woman who
was 5 years old in 1941. Story of the
pain she suffered during World War II.

Kogawa, Joy. Naomi’s Road. Toronto:
Oxford University Press. 1986. Tells the
story of Naomi and her older brother
Stephen as they move from their home
in Vancouver to an internment camp in
the interior of British Columbia and
then to a farm in Alberta.

Nomura, Kenjiro. An Artist’s View of the
Japanese Internment. Seattle, WA: Wing
Luke Asian Museum. 1991. Consists of
sketches and paintings produced by the
artist while he was interned at
Minidoka, Idaho during World War II.

Nomura, Kenjiro. Nisei Odyssey: The Camp
Years. Fountain Valley, CA: Bowder
Press. 1991. Compilation of stories and
thoughts of a variety of Japanese Ameri-
cans who were interned during WWII.
The author is attempting to record as
many of the stories as possible to serve
as a repository for future scholarship.

Okada, John. No No Boy. University of
Washington Press. 1957, 1990. Story of
Ichiro who spent two years in a federal
penitentiary after refusing loyalty to the
U.S. and military service when he faces
the post World War II Japanese commu-
nity in Seattle.

Okubo, Mine. Citizen 13660. Seattle, WA:
University of Washington Press. 1983.
Personal recollections of author’s intern-
ment experience, illustrated with draw-
ings by the author.

Sone, Monica. Nisei Daughter. University
of Washington Press. 1953, 1989. Nisei
girl tells about growing up on Seattle’s
waterfront and internment experience.

Takashima, Shichan. A Child in Prison
Camp. Montreal, Quebec: Tundra
Books. 1971. Personal narratives of
children who were interned in Japanese
internment camps during WWIIL

Uchida, Yoshiku. Desert Exile: The Uproot-
ing of a Japanese American Family.
University of Washington Press. 1982.
Personal account of a woman living in
Berkeley who lives through internment
years and takes a look back at her
parent’s early years in this country and
her own experiences as a Nisei growing
up.

Uchida, Yoshida. Journey to Topaz and
Journey Home. Creative Arts, rev. ed.
1985. Story of child and her family’s
treatment after Pearl Harbor. Sequel
Journey Home tells about their lives
after their return home from intern-
ment. For young readers.

Uchida, Yoshida. The Invisible Thread.
New York: Simon and Schuster. 1991.
Autobiography of children’s author,
Uchida. She describes growing up in
Berkeley, CA as a Nisei, and her
family’s internment in a Utah camp
during WWIL

Drama

Breaking the Silence: Japanese Voices in
America by Nikki Nojima Louis. Play of
oral histories. Three acts: Issei, Nisei,
Sansei. For more information, contact
Nikki Louis at 206-525-9828.

Unvanquished by Holly Yasui. The story of
Minoru Yasui, one of the few Japanese
Americans who defied the government’s
military orders. Yasui was arrested for
violating the curfew order in Portland,

Oregong’}gxe play, written by his daugh-
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ter, is set in his jail cell, with flashbacks
portraying events leading to his impris-
onment. For more information, contact
Holly Yasui at 206-632-6172.

Videotapes

Unfinished Business, The Japanese Ameri-
can Internment Cases, Steven Okazaki.
60 minutes. Mouchette Films, 548 Fifth
St., San Francisco, CA 94107, 415-495-
3934. Rental: $125 classroom showings.
Gives overview of Hirabayashi,
Korematsu and Yasui cases.

Days of Waiting, Steven Okazaki. 30 min-
utes. Mouchette Films, 548 Fifth St.,
San Francisco, CA 94107, 415-495-3934.
Story of Caucasian woman who went
with her husband to detention camp.

A Personal Matter: Gordon Hirabayashi v.
United States, The Constitution Project,
PO Box 1787, Portland, OR 97207, 503-
224-6722. Order from Crosscurrent
Media, 346 9th St., 2nd Floor, San
Francisco, CA 94103 (415) 552-9550.

Without Due Process—availability un-

known.
Home from the Eastern Sea—availability
unknown. -
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Lesson 1

Objectives

¢ The students will read historical litera-
ture or biographies about the intern-
ment of Japanese Americans during
WWII and share their perceptions,
knowledge, and feelings with other
students through some kind of product.

* The students will brainstorm a list of
things they want to know about intern-
ment, the culture of the late thirties and
early forties, and legal proceedirgs
during times of war.

Materials
Copies of the Bibliography (in the introduc-
tion to this unit).

Time Required
3 to 4 class periods.

Procedures

M Write the word “Internment” on the
board or overhead and ask the students to
share words they associate with intern-
ment. Probe for the reason why a student
chooses a certain word, e.g.:

Student: “Barbed.”
Teacher: *Why?”

Student: *Barbed wire was strung
around the fences to keep Japanese
Americans inside the camp.”

- "INTRAPERSONAL

- INTERPERSONAL = -

Note: Many students may know little
or nothing about the internment of
Japanese Americans during WWII.
This opening activity should raise
their awareness and elicit questions.
Do not expect Japanese-American
students in your class to be any more
informed or “tuned in” than any of
your other students.

If questions are raised during this
activity, write them down, but don’t spend
time answering them now. That is part of
the next step of this introductory set.

B Pass out the bibliographies and ask the
students to select one of the books from the
list to read within the next few days. Ask
them to produce a product that will share
their perceptions, knowledge, and feelings
regarding internment. Included in this
lesson are some suggestions your students
might enjoy using for this sharing: Interior
monologues and journals are individual
activities, while poems for two voices and
one-page plays are more cooperative in
nature. (Proc..ures for these extension
activities are provided at the end of this
lesson.)

M Give students several days to read
their books, and prepare their product.
Then, share the products in class. It is

1.0
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important that the students view this time
as a pooling of both data and affective
response. Respecting peers’ perceptions
and discoveries is an important part of the
process of this unit.

B At the end of each student’s sharing,
ask the student if there are any questions
he/she has as a result of this reading and
sharing. Then, ask the class if they have
any additional questions. Record all of the
questions.

H Post the students’ products and
encourage leisurely perusal and conversa-
tion about them.

Extension —
Interior Monologues

Note: Interior monologues provide
students an opportunity to explore a
topic in depth. This strategy is also a
way to make a topic more personal.
The interior monologues strategy
comes from Marj Montgomery, Day
Junior High in Newton, MA.

Procedures

B Tell the students that today they are
going to be philosophers, people who think
seriously about issues and topics that
matter.

B Ask the students if they ever have
conversations inside their heads, if they

ever think both 3ides of a conversation.
Mention that many of us do and it is often
very helpful. We can plan, ramble on, or
revise without anyone ever knowing but us!
We call this process interior monologues.

M There are two formats for interior
monologues:

* One character or writer pretends that
he/she is talking to someone else. The
narrator introduces him/herself and
then proceeds to tell the other person
some of hig’her innermost thoughts. The
narrator can ramble on and explain in
some detail because it is assumed that
the person to whom the narration is
addressed will never actually hear the
thoughts.

Or:

* The student actually writes his or her
own thoughts about the topic or issue
into an interior monologue. The student
does not need to introduce him or her-
self, as they are simply talking in their
own minds. It is the depth of the
thought that counts. The writing is very
similar to poetry, and is a good way to
get students to take a personal stand on
an issue after reading literature or
about some current or historical event.
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Extension —
Poems for Two Voices

Note: Poems for Two Voices offers a
wonderful way o present two per-
spectives or opposing points of view.
Students can do these individually or
in pairs, but either way, the poem is

a dialogue for two opposing points of
view. These are best read aloud by
two people.

The structure is simple: each voice
speaks individually and then the two
voices speak together, commenting
on something on which they agree or
agree to disagree. For more about
Poems for Two Voices, see book
Poems for Two Voices by Fleishman.

Procedures

B Copy a sample poem from
Fleishman'’s book or use the sample pro-
vided on page 303 in Lesson 5 of the
Salmon Summit unit. Ask for volunteers to
read the sample aloud. Discuss the form
used:

Voice One

Voice Two

Things Agreed Upon
To Be Read Jointly

B Ask students to either pair up or
individually write a poem for two voices
about some aspect of the internment. The
length of the poem is up to the author{(s),
but there needs to be enough written so
that the ideas are explored in depth. The,
two sides do not have to egree by the end of
the poem.

10Z
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Lesson 2

Objectives Procedures

* The students will work cooperatively to B Pass out the student questions. Dis-
create a magazine reminiscent of the cuss them and ask the class for alternative
late '30s and early '40s, reflecting atti- ways to find the answers and share them.
tudes, values, and the culture of that If it doesn’t come up, add the ideas of
time. interviewing people who lived during that

* The students will evaluate what they time, and using magazines as a format.

have learned as a result of this activity,

based on a pre/post survey. N Hold up copies of different magazines

and ask the students to briefly describe the

* Students will interview parents, grand- audience each tries to reach and how each
parents or neighbors who lived during organizes its content. This will be a very
World War II about their experiences, broad and general discussion.
and as an extension prepare oral histo-
ries to share with the community. B Suggest to the students that they

could use the magazine format to create

Materials their own ’magazmes about the late ’30s

. . ) and early '40s to answer many of the

Copies of questions students posed during .

questions posed by the students. Share the
Lesson 1. .. .
concern that it is much easier to second-

Copies of Time or U.S. News & World guess decisions. What we want to deter-

Report, People, Sunset, and Ladies Home mine, by the end of this unit, is: Should the

Journal (or other magazines representing U.S. government have been allowed to set

different genres). curfews, limit travel, and put Japanese

Americans in internment camps, based on
the tenor of the times? What we need to do
first is to discover what, exactly, was the
Copies of handouts: tenor of the times? Class-created maga-
zines could help us all understand better
the attitudes, values and culture of that

Large white construction paper, other art
and print supplies to make the magazines.

* Student survey

* Chronology period in our history.
Time Required | Asmindor ha\;e th: t:tui(gentsl form
3 to 5 class periods. groups. 1t does not matter if some groups
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do the same magazines, e.g. two groups are
making Time. It is more effective, however,
if several magazines with different pur-
poses and audiences are replicated.

B First, the groups need to analyze the
format of their magazine. Using the Table
of Contents, they need to assess what kind
of articles, advertising, and editorial slant
predominates in their chosen magazine.
Then they need to agree on lay-out, respon-
sibilities for articles, and a time line.
Teachers may request that the groups
“check-in” periodically with progress re-
ports. Bring in some music from the 1940s
to play while students work.

Note: Some teachers may want to
standardize the number of pages, the ,
general content, and the time line.
Other teachers may be comfortable
having the students determine the
magazine content independently.
What will be important is that all
students understand what the as-
sessment procedure will be and what
is expected of each student.

M Students should fill out th< pre-
activity survey and hand in to the teacher
or store for later reference.

B Encourage students to prepare a
survey and to poll family members or
neighbors who lived during WWII. By
interviewing and polling individuals who
actually lived through the period, students
will gain more understanding about the
tenor of the times, and of how people they
know actually felt about the intrrnment.
This will also help them in gath2riny
stories for their magazines. They can use

the Student Survey as a guide for ques-
tions for their poll. Encourage them to add
questions about the internment specifi-
cally.

B Students should complete their maga-
zines on or about the same date and share
them with the class. When all have been
shared, students should fill out the post-
activity survey, compare it with the pre-
survey and discuss the differences. The
magazines should be left on display for the
rest of the unit.

B Finally, pass out the Chronology,
which students can use as a reference for
the study of this unit.

Community Service
Learning Extension

Have students who conducted interviews
prepare an oral history that can be shared
with other students at your school, and
with the larger community. The local news-
paper might be interested in publishing
some of the stories, especially at anniver-
sary dates, such as December 7 (bombing
of Pearl Harbor) or the date that Executive
Order 9066 was signed (February 19).
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Student Survey

So, What Do | Know or Think | Know about
America in the Late '30s and Early '40s?

What kind of music was popular? Name three popular songs.
Who was president? What were prevailing political opinions?
What was the eco iomic picture?

What was the status of the average woman?

What was the status of people of color?

Who were the heroes and heroines?

How were children viewed? Education?

Describe the fashions for men and women.

What were popular leisure time activities?

What was innovative or new in technology?
What was the attitude about food and diet?
What were current health issues?

Describe the demographics of the U.S.A. in general terms.
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Chronology of Events —
Japanese American Internment

December 7, 1941 ......
December 8, 1941 ......
February 19, 1942 ...

February 20, 1942 .....

March 2,1942.............

March 18,1942 ...........

March 21,1942 ...........

March 24, 1942 ...........

Japanese encouraged to immigrate to the western U.S. in order to provide
cheap farm labor.

San Francisco Chronicle articles appear about “The Japanese Invasion;”
“Brown Men an Evil in the Public Schools.” ’

Webb Act — California Alien Land Law, denying Japanese born in Japan the
right to own land in California.

Gordon Hirabayashi born in Seattle, Washington.
Immigration Exclusion Act — Closed all immigration to the U.S. from Japan.

Hirabayashi educated in public schools of King County, Washington, active in
Boy Scouts.

Hirabayashi enters the University of Washington, where he is active in the
YMCA and Society of Friends (Quakers).

Japanese planes bomb Pearl Harbor.
U.S. declares war on Japan.
President Roosevelt signs Executive Order No. 9066.

Lt. General DeWitt is appointed Military Commander of the Western Defense
Command.

In Public Proclamation No. 1, DeWitt creates Military Areas One and Two on
the West coast and warns that “persons or classes of persons” as the situation
may require will be excluded from Military Area One (western half of CA,
OR, and WA, and southern AZ).

War Relocation Authority established, to coordinate evacuation program.

Roosevelt signs Public Law 503, enacted by Congress to impose criminal
penalties to punish violation of the military orders issued by DeWitt. It was a
misdemeanor to knowingly violate orders.

DeWitt institutes in Military Area One an 8 p.m. to 6 a.m. curfew for all
persons of Japanese ancestry, both aliens and Japanese American citizens
(Public Proclamation No. 3 — “curfew order”).

Civilian Exclusion Order No. 1 issued, ordering the 54 Japanese American
families living on Bainbridge Island to report to Puyallup Assembly Center.
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March 27,1942........... DeWitt orders that after March 29, 1942 no person of Japanese ancestry will
be permitted to leave Military Area One (Public Proclamation No. 4 — “freeze
order”).

May4&9,1942.......... Gordon Hirabayashi, University of Washington student, violates curfew

order, by staying in the library to study with his classmates (he keeps diary,
in which he records his curfew violations).

May 10,1942 ............... Civilian Exclusion Order No. 57 (covering University D.strict area where
Hirabayashi lived) issued by General DeWitt, ordering all persons of Japa-
nese ancestry to report on May 11 or 12 to Civil Control Station in Seattle.

May 11-12,1942 .......... Hirabayashi fails to report to Civil Control Station.

May 16,1942 ............... Hirabayashi reports to FBI, and is taken to jail for violation of Exclusion
Order No. 57; FBI finds diary and he is also charged with violation of curfew
order.

October 1942 .............. Hirabayashi tried before a jury and the Honorable Lloyd Black, U.S. District

Court, Western District of Wash., Seattle, Washington, and found guilty of
violation of the curfew and exclusion orders.

June 1943 ................. Hirabayashi’s conviction unanimously upheld by the U.S. Supreme Court.
December 17, 1944 ... War Relocation Authority announces that camps will close.

1976 ..o, President Gerald Ford rescinds Executive Order 9066 and calls the intern-
ment a “mistake.”

.............................. Congress creates the Commission on Wartime Relocation and Internment of
Civilians; repeals Public Law 503,

1980-1982 .................... Researcher Aiko Herzig-Yoshinaga finds documents at National Archives
proving that government lawyers suppressed evidence at Hirabayashi's trial.

.............................. Hirabayashi files petition for writ of coram nobis, seeking vacation of his
convictions, on the grounds that the government knowingly suppressed

evidence during his trial and appeal.

September 1987 ......... Ninth Circuit Court of Appeals grants petition to vacate, or set aside, both
convictions.
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Lesson 3

Objectives :
* Students will learn about Gordon
_Hirabayashi’s life.

* Students will define “indictment” and
read the actual indictment filed in
Gordon Hirabayashi’s case.

Materials
Copies of handouts:

* Good Times, Bad Times
* Background

* Orders

* Indictment

Videotape, “A Personal Matter” (optional)

Time Required
1 to 2 class periods.

Procedures

B Tell students that you will now be
focusing on the life and court case of one
Japanese American who challenged the
internment orders. That person is Gordon
Hirabayashi. At this point, you may show
the 30-minute videotape about Gordon
Hirabayashi “A Personal Matter,” by the
Constitution Project. In the alternative,
you may wish to wait and show the video
at the end of this unit.
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B Have students read the handout from
Dr. Hirabayashi’s pamphlet “Good Times,
Bad Times.” Ask for student reactions to
the videotape and/or readings. What sort of
person is Gordon Hirabayashi? What do
you think motivates him?

B Pass out the handout “Background,”
and ask students to read the background
information about the case (or you may
read aloud to them). Ask questions to check
for understanding:

* What was the mood of the country in
1942?

* Why were people afraid?
* What role did the press play?
* What did President Roosevelt do?

B Pass out copies of Executive Order
9066, the curfew order (Public Proclama-
tion No. 3), and an Exclusion Order, all
handouts following this lesson. Explain
that after President Roosevelt issued
Executive Order 9066, the Military Com-
mander, Lt. Gen. J.L. DeWitt, issued the
other orders.

B Ask students to read the Executive
Order and then compare the language with
that of the curfew order and the Exclusion
order. Ask students what differences they
see Who does each order apply to?
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The Executive Order refers to “any or all
persons.” The curfew order applies to
“all alien Japanese, all alien Germans,
all alien Italians, and all persons of
Japanese ancestry residing or being
within the Military Areas....” The Exclu-
sion Order refers to “all persons of
Japanese ancestry, including aliens and
non-aliens.” Analyze and compare the
differences. For example, be sure that
students notice in the curfew order that
only alien Germans and Italians are
covered, while all persons of Japanese
ancestry are included.

M Look at the indictment. Ask for a
definition of the word “indictment.”

The indictment is the formal written
document prepared hy the government,
and issued by a grand jury, charging the
defendant with committing a crime or
crimes.

M Ask students to read through the
document, and check for understanding by
asking the following questions:

* What court is the case being tried in?

The U.S. District Court for the Western
District of Washington, Northern Divi-
sion.

* How many counts, or charges are
there? What laws does the indictment
say he violated?

There are two counts, which means that
he is charged with two crimes. The first
is for the violation of Civilian Exclusion
Order No. 57. The second is for violation
of Public Proclamation No. 3. Ask stu-
dents to look at these two orders again.

Explain that the government has the
burden to prove these charges beyond a
reasonable doubt.
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Good Timgs, Bad Times
By Gordon Hirabayashi

It was a quiet, Sunday morning in Seattle; the date was
December 7, 1941. We had just finished Meeting for Worship at

the University Friends Meeting and had drifted outside for visiting.
Then, one of our members who had stayed by the radio, broke the morning
news: Did you kncw that Japan attacked Pearl Harbor in Hawaii? We are
at war!

It was unreal. The impact was not to sink in for some time. For me, it was not
only the tragedy and stupidity of war; the war was between my country and
my heritage country. With racism rampant on the west coast, especially
towards Asians, how will we confront the anticipated hostility and hysteria?
What will happen to my parents and others of their generation? Since they
were immigrants legally ineligible for naturalization, the war with Japan had
instantly transformed them into, technically, “enemy aliens”....

At the end of March 1942 ... I was a senior at the University of Washington.
By that time some Japanese Americans in Seattle were already being up-
rooted and detained in temporary internment camps. So I had volunteered for
the just-established, fledgling American Friends Service Committee, with
Floyd Schmoe as my boss. We were primarily responding to emergency calls
relating to families with young children whose fathers had been arrested and
interned immediately after Pearl Harbor. With only the mother to organize
the closing of the house, shepherd the children to pack and carry their al-
lowed two bags each, we tried to help and ease their way into captivity—to
where and for how long we did not know.

With mounting hysteria following Pear]l Harbor President Roosevelt had
issued on February 19, 1942, the Executive Order 9066, delegating to the
Secretary of War and to the military commanders under him, authorization
to effect national security, especially regarding espionage and sabotage.
Although it was not intended to supersede the U.S. Constitution, General
DeWitt of the Western Defense Command issued a series of proclamations
regarding curfew (which restricted the movements of all enemy aliens, that
is, German, Italian, Japanese, plus all others of Japanese ancestry, to their
residences between 8 p.m. and 6 a.m.) and the exclusion order (not just to
enemy aliens alone as I had anticipated, but instead only to “all persons of
Japanese ancestry, both alien and non alien.”)

The references to “all others” and “noix alien” of Japanese ancestry were
|
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euphemisms for American citizens. Further, I no longer use the misleading
term which the government invented during WWII and still continues to use
to this day: “evacuation.” Evacuation refers to the humanitarian process by
which victims of floods, earthquakes, fires and like catastrophes are rescued,
usually at their request and for their benefit. It is a totally inappropriate
euphemism in the case of Japanese Americans during WWII. More appropri-
ate would be forced removal or uprooting. Similarly, prisoner for evacuee,
concentration or internment camp for relocation center. In Germany they
have stopped using long ago the Nazi euphemisms for similar circumstances.

When the Exclusion Order was posted on telephone poles specifying the
deadline for forced removal for my district, I was confronted with a dilemma:
Do I stay out of trouble and succumb to the status of a second class citizen, or
do I continue to live like other Americans, and thus disobey the order? I was
not accustomed to disobeying the government. At the same time I was not
sure I could abandon my values, goals and self respect, and still be useful to
my family, community and country.... After serious assessment, I regretfully
had to violate the mass exclusion order....

[Then Hirabayashi describes how he was approached by a friend who asked if
he wished to initiate a test case to challenge the military orders.]

Excerpts are from Good Times, Bad Times: Idealism is Realism by Gordon Hirabayashi,
Argenta Friends Press (1985). Used with permission.

111

126 UPSICEL — LRE: Challenging Students With the Law




Japanese American Internment — Lesson 3: Background

United States v. Gordon Hirabayashi
Background

In early 1942, the United States was at war with Japan, following the sur-
prise attack on Pearl Harbor on December 7, 1941. Almost immediately, the
Japanese went on to attack Malaysia, Hong Kong, the Philippines, and Wake
and Midway Islands. Many people feared Japanese air raids and invasion of
the west coast by Japanese forces. Attitudes toward Japanese Americans
went from relative tolerance to hostility. For example, Henry McLemore, a
syndicated columnist wrote in his January 29, 1942 column in the San Fran-
cisco Examiner:

“I am for the immediate removal of every Japanese on the West
Coast to a point deep in the interior.... I don’t mean a nice part of
the interior either. Herd ’em up, pack 'em off and give ’em the inside
room in the badlands.... Personally, I hate the Japanese. And that
goes for all of them.”

Other newspapers carried reports of “fifth column” {a term given to civilian
sympathizers] activities by Japanese aliens and Japanese-American citizens
living on the west coast of the United States. The Washington Post, on Febru-
ary 17, 1942, carried a column by Walter Lippmann, the nation’s most presti-
gious political commentator, under the headline:

“The Fifth Column on the Coast”

“It is a fact that communication takes place between the enemy at
sea and enemy agents on land....

[The fact that since] the outbreak of the Japanese war there has
been no important sabotage on the Pacific Coast . . . is a sign that
the blow is well-organized and that it is held back until it can be
struck with maximum effect....

Nobody’s constitutional rights include the right to reside and do
business on a battlefield.... And nobody ought to be on a battlefield
who has no good reason for being there. There is plenty of room
elsewhere for him to exercise his rights.”

Reacting to public pressure, and relying on the advice of the War Department
that military necessity required it, President Franklin D. Roosevelt issued
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Executive Order 9066 on February 19, 1942,

Congress passed Public Law 503 a few weeks later, making it a crime to
violate any of the orders that military commanders prescribed. Lt. General
John L. DeWitt, appointed Military Commander of the Western Defense
Command on February 20, 1942, began immediately to issue orders pursuant
to Executive Order 9066.

These orders included Public Proclamation No. 3, ordering all persons of
Japanese ancestry, both aliens and Japanese-American citizens, within
certain military areas, to remain in their homes between the hours of 8 p.m.
and 6 a.m. This is referred to as the “curfew order.”

DeWitt also issued a series of “exclusion orders,” ordering all persons of
Japanese ancestry to leave their homes and report to assembly centers..

Gordon Hirabayashi was a student at the University of Washington in the
spring of 1942, when the curfew and exclusion orders were issued. Gorden
had been born in Seattle, and attended public schools in King Ccunty, where
he was a Boy Scout. Later, at the University, Gordon was active in the YMCA
and the Society of Friends, or Quakers. Gordon’s parents were both born in
Japan and came to the U.S. as teenagers.

Gordon decided to defy the orders, because:

“It was my feeling at that time, that having been born here and
educated and having the culture of an American citizen, that I
should be given the privileges of a citizen—that a citizen should not
be denied such privileges because of his descent. I expressed my
thoughts that I had a right to stay.”

Gordon turned himself in to the FBI on May 16, 1942, and was placed in the
King County Jail, where he remained until his trial.
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“

EXECUTIVE ORDER

- o w e W @ -

AUTHORIZING THE SECRETARY OF WAR TO PRESCRIBE
MILITARY ARRAS

WHEREAS the successful prosecution of the war
requires every possible protection against espionage
and against sabotage to national-defense material,
national-defense premises, and national-defense util-
ities as defined in Section 4, Act of April 20, 1918,
40 Stat, 533, as smended by the Act of November 30,
1940, 54 Stat. 1220, snd the Act of August 21, 1941,

55 stat. 655 (U. S. C,, Title 50, Sec, 104):

NOW, THEREFORF, by virtue of the authority
vested in me as President of the United States, and
Commander in Chief of the Army and Navy, I hereby
authorize and direct the Secretary of War, and the
Military Commenders whom he may from time to time
designate, whenever he or any designated Commander
deems such action necessary or desirable, to prescribe
military areas in such places and-or such extent as he
or the appropriate Military Commander may determine,
from which any or all persons may be excludsd, and with
respect to which, the right of any person to enter, re=
main in, or leave shall be subject to whatever restrice

tions the Secretary of War or the appropriate Military
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Commander may impose in his discretion. The Secre=-
tary of War is hereby authorized to provide for
rasidents of any such area who are excluded there-
from, such transportation, food, shelter, and other
accommodations as may be necessary, in the judgment
of the Secrstary of War or the said Military Com-
mander, and until other arrangements are made, to
accomplish the purpose of this order. The designa-
tion of military areas in eny region or locality
shall supersede designations of prohibited and.re-
stricted areas by the Attorney General under the
Proclamations of December 7 and 8, 1941, and shall
supefsede the responsibility and authority of the
Attorney General under the said Proclamations in re-
spect of such prohibited and restricted areas.

I hereby further authorize and direct the
Secretary of War and the said Military Commanders
to take such other steps as he or the appropriate
Military Commander may deem advisable to enforce
compliance with the restrictions applicable to each
Military area hereinabove authorized to be designated,
including the use of Federal troops and other Fedaral
Agencies, with authority to accept assistance of state

and local agencies,. 1 1 5
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I hereby rﬁrther authorize and direct all Exec~
utive Departments, independent establishments and other
Federsl Agencies, to assist the Secretary of War or the
said Military Commanders in carrying out this ixecutive
Order, including the furnishing of medical aid, hospital-
ization, food, clothing, transportation, use of land,
shelter, and other supplies, equipment, utilities, facili-~
ties, and services,

This arder shall not be construed as modifying or
limiting in any way the authority heretofore granted under
Executive Order No., 8972, dated December 12, 1941, nor
shall it be construed as limiting or modifying the duty and
reaponsibility of the Federal Bureau of Investigation, with
respect to ths investigation of alleged acts of sabotege or
the duty and responsibility of the Attorney Gemeral and the
Department of Justice under the Proclamations of Decamber
7 and 8, 1941, prescribing regulations for the conduct and
control of alien enemies, except as such duty and responsi-
bility is superseded by the designation of military areas

hereunder,

S %J/,W

Februarx/l » 1942, VHE HATIONGL rudhiels
) FILED a4 MATE LYAILABLE

FOR Pilhtn, M r2TTICN
Fea 2l 12 51 PM 42
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BEST COPY AVAILAUL: - 116

@oia

UPSICEL — LRE: Challenging Students With the Law 131

ERI

Aruitoxt provided by Eic:




Japanese American Internment — Lesson 3: Orders, Indictment

—___

QQ .
D .éb' Headquar. s
¥ Western Defense Command
&Q and Fourth Army

&\ Presidio of San Francisco, California
~\Q March 24, 1942

Civilian Exclusion Order Ne. 1

-1. Pursuant to the provisions of Public Proclamations Nos. 1
and 2, this headquarters, <ated March 2, 1942, and March 16, 1942,
respectively, it is hereby ordered that all persons of Japanese an.
cestry, including aliens and non-aliens, be excluded from that por-
tion of Military Area No. 1, described as ‘‘Bainbridge Island,”’ in
the State of Washington, on or before 12 o’clock noon, P. W. T., of
the 30th day of Mareh, 1942,

2. Such exclusion will be accomplished in the following manner:

(a) Such persons may, 'vith permission, on or prior to
March 29, 1942, proceed to any approved place of their choos-
ing beyond the limits of Military Area No. 1 and the prohibited
zones established by said proclamations or hereafter simi-
larly established, subject only to such regulations as to travel
and change of residence as are now or may hereafter be
- prescribed by this headguarters and by the United States
) Attorney General. Persons affected hereby will not be per-
mitted to take up residence or remain within the region desig-
nated as Military Area No. 1 or the prohibited zones heretofore
or hereafter established. Persons affected hereby are required
on leaving or entering Bainbridge Island to register and ob-
tain a permit at the ‘Civil Control Office to be established on
said Island at or near the ferryboat landing.

(b) On March 30, 1942, all such persons who have not
removed themselves from Rainbridge Island in accordance
with Paragraph 1 hereof shall, in accordance with instructions
of the Commanding General, Northwestern Sector, report to
the Civil Control Office referred to above on Bainbridge
Island for evacuation in such manner and to such place or
places as shall then be preseribed.

{e¢) A responsible member of each family affected by this
order and each individual living alone so affected will re-
port to the Civil Control Office descrihed above Dbetiween
8 a. m. and 5 p. m. Wednesday, March 25, 1942,

3. Any person affected by this order who fails to comply with
any of its provisions or who is found on Bainbridge Island after
12 o’clock noon, P. W, T, of March 30, 1942, will be subject to the
criminal penalties provided by Public Law No. 503, 77th Congress
approved March 21, 1942, entitled ““An Act to Provide a Penalty
for Violation of Restrictions or Orders with Respect to Persons
Entering, Remaining in. Leaving, or Committing Any Aect in
Military Areas or Zone'’, and alien Japanese will be subjcet
to immediate apprehension and internment. !

J. L. DEWrr
__) Lieutenant General, U. S. Army
Commanding
117
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e

Headquarters
Western Defense Command
and Fourth Army

Presidio of San Francisco, California

Public Proclamation No. 3

March 24, 1942

TO: The people within the States of Washington, Oregon, Cali-
fornia, Montana, Idaho, Nevada, Utah and Arizona, and
the Publie Generally:

WaERELS, By Publie Proclamation No. 1, dated March 2, 1942,
this headquarters, there were designated and established Military
Areas Nos. 1 and 2 and Zones thereof, and

WHEREAS, By Public Proclamation No. 2, dated March 16, 1942,
this headquarters, there were designated and established Military
Areas Nos. 3, 4, 5 and 6 and Zones thereof, and

WEEREAS, The present situation within these Military Areas and
Zoues requires as a matter of military necessity the establishment
of certain regulations pertaining to al! enemy aliens and all per-
sons of Japanese ancestry iwithin said Military Areas and Zones
thereof:

Now, Tmererore. I, J. L. DEWrrr, Lieutenant General, U. S.
Army, by virtue of the authority vested in me by the President of
the United States and by the Secretary of War and my powers
and prerogatives as Commanding General, Western Defense Com.
mand, do hereby declare and establish the following regulations
covering the conduct to be observed by all alien Japanese, all alien

ermans, all alien Italians. and all persons of Japanese ancestry
residing or being within the Military Areas above described, or
such portions thereof as are hereinafter mentioned:

1. From and after 6:00 A. AL, March 27, 1942, all alien
Japanese, all alien Germans, all slien Italians, and all per-
sons of Japanese ancestry residing or being within the geo-
graphieal limits of Military Area No. 1, or within any of the Zones
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established within Military Area No. 2, ns those arens ore defined
and deseribedd in Public Proelamation No. 1, dated Mareh 2, 1942,
this hendquarters, or within the geographical limits of the desig-
nated Zones cstablished within Military Areas Nos. 3, 4, 5, and 6,
as those arens are defined and deseribed in Public Proclamation
No. 2, dated March 16, 1942, this headquarters, or within any of
such additional Zones as may hereafter be similarly designated
and defined, shall be within their place of residence between the

hours of 8:00 P. M. and 6:00 A. M., which period is hereinafter
referred to as the hours of curfew.

2. At all other times all such persuns shall be only at their place
of residence or employment or traveling between those places or

within a distanee of not more than five miles from their piace of
residence.

3. Nothing in parngraph 2 shall be construed to prohihit any
of the above apecified persona froin visiting the nearest United
States Post Office, United States Employment Service Office, or
office opernted or maintained by the Wartime Civil Control Ad-
ministeation, fur the purpose of transacting any busineas or the
mnking of nny arrangements reasonably necessary to accomplish
evacuntion; nor he coustrued to nrohibit travel nnder duly iswed
change of residence notiee and t. avel permit provided for in para.
ernph 5 of Public Proclamations Numbera 1 and 2. Travel per-
formed in change of residenee to a place outside the prohibited
and restricted aress may he performed without regard to cur-
few hours, -

4. Any person violating these regnlations will be subject to im-
medinte exclusion from the Military Aresa and Zoues specified in
paragraph 1 and to the criminal penalties provided by Publie
Law No. 503, 77th Congress, approved March 21, 1942, entitled:
““An Act to Provide a Penalty for Violation of Restrictions or
Orders with Reapeet to Persons Entering, Remaining in, Leaving
ov Commilting Any Act in Military Areas or Zone.”” In the ease
of any alien enemy, such person will in addition be subjeet to

immediate apprehension and internment,
5. By subsequent proelamstion or order there will be pre-

scribed those elassen of persons who will be entitled to apply for
exemptions {rom exclusion orders hereafter to ">e issued. Persons
granted such exemption will likewise and at the same time also be

exempted {rom the operation of the curfew regulations of thia
proclamation.

(2)

6. After March 31, 1942, no person.of Japanese ancestry shall
havs in his possession or usc or opernte at any time or place within
any of the Military Aress 1 to 6 inclusive, as utubliuheq and
defined in Publie Proclamations Nos. 1 and 2, above mentioned
any of the following items:

A (a) Firearms.

' (b) Weapons or implements of war or component parts thereof.

(¢) Amnunition.

(d) Bombs,

(e) Exploaives or the component parts thereol.

(f) Short.-wave radio receiving sets having n frequency of
1,750 kilocycles or greater or of 540 kiloeycles or less.

(g) Radio transmitting sets.

(h) Signal devicea.

(i) Codes or ciphers.

(j) Cameras.

Any such person found in posseasion of any of the above |'m.ned
itemn in violation of the foregoing will be subjeet to the criminal
penaities provided by Public Law No. 503, ﬂ!h Congress,
approved March 21, 1042, entitled: *‘An Act to Provide a Penalty

¢ for Violation of Restrictions or Orilers with Respect to Persons
Entering, Remaining in, Leaving or Committing Any Aet in
Military Arcas or Zone."”’

7. ‘The regulations herein preseribed with reference to the ob-"
servance of curfew hours by cnemy aliens, are substituted for and
superseda the regulationa of the United States Attorney General -
heretofore in foreo in certain limited areas. All curfew exemp-
tions heretofore granted by the United States Attorneys are
hercby revoked effective as of 6:00 8. m., PWT, Mareh 27, 142

8. The Federal Burcau of Investigntion is denignated as the
sgeney t- enforce the foregoing provisions. It is requested that
the civil police within the states affected by this Proclamation
asist the Federal Bureau of Investigation by reporting to it the
names and addresses of all persons helieved to have violated these
regulations.

J. L. DeWrrr

Lieutenant Qenersl, U. 8. Army
C ymmanding

(3)

119

134

UPSICEL — LRE: Challenging Students With the Law

Nt e VT T




Japanese American Internment — Lesson 3:; Orders, Indictment

0

CR #4205
Comm . /652
Bail $ Soo0*°

© M ~N O O s 1 N M

e
= O

12
15
14
15
16
17
18
BRe)
20
21
22
23

24

%—».Q,
United States Bistrict Court
Western District of Washkington
Northern Division
______________ MAY ... Term, 19. 42
UNITED STATES OF AMERICA, 1

Plaintiff,

vs.
GORDON KIYOSHI HIRAEAYASEI

No. _54\573 f

INDICTMENT
Defendant
. . Law {803, Curfew Act
Tunited Btates of America . Vio. Pub S0y
WESTERN DISTRICT OF WASHINGTON ss:  Vio. Civilian Txclusion Order
Nerthern Division No. 57.

The grand jurors of the United States of America being duly selected, iinpaneled,
sworn, and charged to inquire within and for the Northern Division of the Western District

of Washington, upon their oaths present:
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1 COUNT I
2
] That GORDAYN YIYCZHI NHIRABAYASHI, belnet A nerasn
4 of Japanese ancestry, whose true and fll name 13 to tLhe
4 Grand Jury unknown, on or ahtout the fi#h Aay of May, 194,
.G and continuing until the date of the return o€ th's
7 Indictment, at the City »f Seattle, Morthern Division of !
8 the lestern District of Jashington, and within the jnrls- i
9 5 diction of this Court then and there residing and hetng
10 vwithin the geographical limlts of Milltary Area 1o, 1, as |
11 such area 13 defined and described in Public Proclsmatlonag
12 Mos. 1 and 2, issued “y J. I.. De Witt as Llevutenant Ceneral
13 of the Vinited States Army and as the Military Commander
14 of the “lestern NDefense rommand, Fourth Army, and co
15 ? deslgnated by the Cecretary of War, oursuant to the
i6 Fxecutlve Order below described, did then and there commit
17 an act in saicd military area contrary to the military orders
18 applicable to sald military area, to-wit: contrary to the
19 | restrictions of Civilian mxeclusion Order o, 87, dnted
20 May 10, 1942, 1ssued Ly the said Military Commander nursuant
21 1 to Executive Order MNo. 9066, iasued by the Presicdent nf the
22 United States on February 19, 1942, in that durine all of
23 the timea above mentioned the sald GORDOY Y IYOSHI LI AWLYASIT,
24 belng an individual livine alone within the area rrascribed
25 by sald Civilian Fxclustnn Opder MNo. 57, be, the =nid
08 CORDON KIYNSHI HINAIAYASHI, d1d4 then and thers fall and
27 nerrlect to renmort to the Civil Contrul Statlon located at
28 Christian Youth Center, 2203 Epnat Madison Street, leattle,
20 “'ashington, on Monday, May 11, 1942, between the lhours of
10 8:00 o'clock A.M, and 5:0u o'clock F.M,, or at all, and Ald
31 fall to remort to said civil Control Station on ¥ay 12,
12 1942, between the hours of §:00 o'clock AM, and 9300 o'eclocl
T
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1 P.M,, or at all, contrary to dlrectiona of aatd Ctvillen
2 Exclusion Order No. 57, when the said GORDLOY EIYO 1T
3 HIRABAYASHI knew and should have known of the existence
4 and extent of the said "rders and order and that fae gald
I acta above set forth were in violation of sald orderc;
6 contrary to the form of the statute in such case made and
7 nprovided and acainst the nreace and dignity of the 'mited
8 .States of Amerlica,
9
10 COUNT II
11 That on or about May 4, 1942, GORDON VTV SHI
12 HIRARAYASHI, belng a nerson of Japanege ancestry, and
13 then and there residing ond belne within the ~eorranhical
14 1imits of Military Area ¥o. 1, as such ares 1s def'ned
15 and described in Public Proclamation MNo. 1, duly la~ued
16 by J. L. De Witt, Lieutenant General nf the 'inited Ctataes
17 Army and designated as Military Communder of the ‘.estcrn
18 Defense Command, Fourth Army, bv the Secretary of :ar,
19 pursvant to the Fxecutive Crder helow degcrited, did
20 then and there commit an act within sald military area
21 and contrary to the restricticns applicabhle wlithin said
20 11lltary Area No. 1, which act waas contrary to the ve-
23 strictions of Public Proclamation No, ¥, lanued March 24,
24 1942, by the aforesald Military Commander, mursnant to
25 Executive Order No. 9066, isaued by the President of Lhe
20 United States on February 19, 1942, In trat the 3niqd
27 GORDON KIYOSHI HIRABAYASHI falled to obey nara~r nh "o, 1
28 of sald Public Proclamation MNo. 3, which provides as follows|:
20 "], From and after 6:00 o'clock A.YM.,

March 27, 1942, « - @ all persons of Japanose
30 ancestry residins or belng within the reo-

graphical limits of Military Area MNumber 1 & - <
31 ahall be within their place of residence between

the hours of 8:00 o'clock P.M., and £:00 o'clncl
32 A.NM., which period 1s herelnafter reforred to as

the hours of curfew,"
1—1em
U | =-122
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1 In that the sald GORDON KTIYOSHI HIRARAYASLI wasa not within
2 hiis nlaco ~f residence at Seattle, Washin“ton, between (he
3 hours of 8:00 o'clock P.IY, and 6:00 o'clock A, nmn oor
4 atout ¥ay 4, 1942, when he, the gald GORDNH KIYNShI
5 HIRARAYASUI, knew or should have known of the cxlatence

i and extent of said restrictions and order and Lthat Iia act

7 was in violation thereof; contrary to the form of the
]
8 { statute in such casze made and provided, and armainst the

9 peace and Algnity of the '"mited States »f Americn.

10

u Ak 4,

12 57// United States Attlarney

) oo, B

Asslstant United States 5y?orney

15

16

17

18

19

20

21

22

23

24

20

27

28

29

30

31

32
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Japanese American Internment

Lesson 4

Objectives
Students will:

¢ Explain the purpose of a closing argu-
ment to a jury in a trial.

* Formulate closing arguments to the
jury, using original documents from
Hirabayashi’s trial, including proposed
jury instructions.

* Analyze and weigh arguments.

Materials
Copies of handouts:

* Trial Summary
¢ Jury Instructions

* Questions for Judges

Time Required
2 to 3 class periods.

Note: Students may be reluctant to
take the government’s side in making
arguments to the court. One way to
deal with this is to present the sce-
nario as a play, that they are reen-
acting to better understand how the
cases were decided, and how the
court came to its decisions. They are
playing the roles of the lawyers and
don’t necessarily have to agree with
the arguments made.

- INTERPERSONAL -~

LOGICAL/MATHEMATICAL

Procedures

M Pass out the summary of the testimony
at the trial. Ask students, working in
groups of 3 to 5, to review the indictment
and testimony, and decide:

Did the defendant violate the orders?
Was his refusal to comply justified?

Give students 10 to 15 minutes to work.
Then reconvene the class and ask:

* What does the government need to
prove to win its case?

Count I: To win its case for violation of
the exclusion order, the government
must show that Gordon Hirabayashi did
not report to the Civilian Control Sta-
tion on May 11, 1942 or May 12, 1942.

Count II: To win its case for violation of
the curfew order, the government must
prove that he violated the curfew, by
staying out between 8 p.m. and 6 a.m.

* What is the defendant’s position?

The defendant argues that he is a loyal
American citizen, and that his constitu-
tional rights were violated by the issu-
ance of the orders. (Although he does
not specifically state which rights, it
would be his 5th amendment right to
due process.) He states that the orders
discriminate against him because he is
of Japanese ancestry.

124
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Note: The equal protection clause of
the 14th amendment is the amend-
ment used today in discrimination
cases (along with many specific laws
that prohibit discrimination). The
fourteenth amendment (1868) pro-
vides in part:

“Section 1. All persons born or
naturalized in the United States, and
subject to the jurisdiction thereof, are
citizens of the United States and of the
State wherein they reside. No State
shall make or enforce any law which
shall abridge the privileges or immu-
nities of citizens of the United States;
nor shall any State deprive any person
of life, liberty, or property, without
due process of law; nor deny to any
person within its jurisdiction the equal
protection of the laws.”

As you can see, the 14th amend-
ment, as written, only applied to
actions by the states, not the federal
government, which was the party
involved in the Japanese American
internment cases. The fifth amend-
ment governs actions by the federal
government. The fifth amendment,
however, does not include an “equal
protection” clause. It was only later
that the Supreme Court ruled that the
“equal protection” clause applied to
the federal government.

At the time of Hirabayashi'’s trial
the 14th amendment’s “equal protec-
tion” clause had not yet been formally
“incorporated” into the 5th amend-
ment, and therefore was not appli-
cable to the federal government.
Hirabayashi’s lawyer made some of
these arguments to the judge anyway.

¢ What facts are important to prove each
side’s position?

The government must prove that the
defendant didn’t report to the Center,
and that he was out past the curfew
time.

Hirabayashi must prove that the orders
violate the fifth amendment’s due
process clause. He must show that he
was ordered to report and comply with
the curfew only because he was of
Japanese ancestry, and not because he
was disloyal or suspected of espionage
or spying.

B Tell students that they will now make
closing arguments to the jury in the
Hirabayashi case. Review briefly the steps
in a trial and the purpos- ~f a closing
argument and jury instructions:

At the beginning of a trial, the attorneys
for both sides make opening statements
to the jury to introduce the case. Then
the witnesses testify. At the end, the
attorneys make final closing arguments.

The purpose of the closing argument is
to review the testimony as given by the
witnesses, show what facts suppori the
attorney’s side of the case, and convince
the jury that his or her side should win.

Before the closing arguments, both sides
prepare a version of jury instructions
they would like for the judge to use,
present them to the judge, and the judge
decides which instructions are appropri-
ate. The mnstructions tell the jury what
law they are to apply to the case.

dJury instructions are read by the judge

to the jury after the closing arguments

by ihé attorneys for both sides in Fed-
J
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eral court. [In state court in Washing-
ton, the instructions are read before the
closing arguments.] The instructions tell
the jury what law they are to apply to
the facts in the case.

Note: At the Hirabayashi trial, the
judge actually refused to use any of
the instructions proposed by the
defendant. They are being used here,
however, as a method to present
what the defendant’s arguments
were, and, in fact, some of these
arguments were made to the jury at
the trial despite the judge’s ruling.
(See Irons, Justice at War, p. 157-59.)

B Divide the class into two groups. One
will represent the government and the
other will represent the defendant. Pase
out the Proposed Instructions and the
summaries of the Instructions, to each side.
(The summaries are simplified versions of
the Jury Instructions.)

B Tell students that, working in groups
of 4 to 5, they are to prepare a closing
argument for their side of no more than
five minutes, using the Proposed Jury
Instructions and the summaries for their
side, the witnesses’ testimony as summa-
rized and any other documents provided.
One or two students from each group
should present the argument. Allow suffi-
cient time for preparation.

B Tell students that in a criminal trial,
the government always goes first, as it has
the burden of proof, which means that
since the defendant is assumed innocent
until proven guilty, the government must

bear the weight of proving guilt. After the
defendant makes a closing argument, the
government has the opportunity to make a
rebuttal argument, which can be two
minutes.

B Pair groups from opposing sides and
do the arguments simultaneously. Alterna-
tively, have students make their argu-
ments to panels of judges, who may ques-
tion the students during or after their
arguments. Judges may use the suggested
questions in handout “Questions for
Judges.”

B After the arguments, debrief by
asking the following questions:

® What were the strongest arguments for
each side?

* How would you decide the case? Why?
Should a jury be able to decide a law is
unfair and should not be enforced?

B Tell students that in the real case:

The judge instructed the jury that both
ordere were valid and enforceable, and
that they were to find as matters of fact
that Hirabayashi was of Japanese
ancestry and therefore subject to the
orders, that he had violated the curfew,
and that he failed to report for evacua-
tion. Based on these findings, the judge
instructed the jury to find Hirabayashi
guilty! The jury returned in 10 minutes
with a finding of guilty on both counts.

At sentencing the next day, the judge
took the five months that Hirabayashi
had already spent in the King County
Jail into account, and sentenced him to
30 days on each count, to be served
consecutively. Gordon then asked if h::
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could serve a longer sentence—90
days—because he had found that if his
sentence were at least 90 days, he would
be allowed to serve the sentence outside
a prison, in a road camp. The judge
agreed, and changed the sentence to 90
days for each count, to be served concur-
rently (at the same time). Hirabayashi
and his lawyers agreed, not realizing
that the U.S. Supreme Court would use
the concurrent sentences to avoid ruling
on the constitutionality of the exclusion
order, and rule only on the curfew order,
considered to be less burdensome, and
therefore more “justifiable.” [See Irons,
Justice at War.] This will be discussed
more fully later.

B Tell students that Hirabayashi ap-
pealed his conviction, and it was heard by
the U.S. Supreme Court in 1942. Three
other cases challenging the internment
were also heard by the Supreme Court. Tell
them they will now hold a re-enactment of
the arguments in these cases at the U.S.
Supreme Court.
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Trial Summary %
The case was tried on October 20, 1942, before ~\
% ny
®

a jury and Judge Lloyd L. Black, in Seattle,

Washington. The witnesses were as follows: -
e
AEEE—

Governmernit's Witnesses

Shunto Hirabayashi testified that he and his wife were born in Japan, and
that they were the parents of Gordon Hirabayashi. He also testified that he
was converted to the Christian religion before coming to the U.S., and that
neither he nor his wife had ever been back to Japan, and neither had had any
connection with the empire of Japan since coming to this country.

Tom G. Rathbone, head of the Civil Control Station, testified that the
defendant did not report to the Civil Control Station on May 11, 1642 or May
12, 1942. Rathbone testified that the defendant did voluntarily turn himself
in on May 16, 1942, and admitted that he knew of the orders to report, but
refused to do so because he believed the orders were unconstitutional and
deprived him, as a native born American citizen, of his rights under the
Constitution.

H.H. McKee, Special Agent of the FBI, testified that the defendant voluntar-
ily came to his office and stated that he could not obey the orders because he
believed them unlawful.

Floyd Schmoe, a Quaker activist and father of Gordon’s fiancee, testified
that, on the evening of May 9, 1942, the defendant left his residence after the
hour of 8:00 p.m. Mr. Schmoe also testified that the defendant had said that
he believed that the orders were unconstitutional, and to obey them would be
waiving his rights as an American citizen.

Three other government witnesses corroborated the testimony that the
defendant had stated that he could not voluntarily obey the orders because
they were unconstitutional.

Defendant’s Witnesses

Gordon Hirabayashi testified in his own behalf. He testified that he was
born in Seattle, King County, Washington April 23, 1918, and was educated
in the public schools of King County. He was a senior at the University of
Washington, majoring in mathematics at the time of his incarceration in the
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King County Jail. He also stated that he had never been to Japan nor had
any connection with the Japanese government, nor corresponded with any
person in Japan. He testified that his parents had always taught him and his
brothers and sisters that they are American citizens and how to conduct
themselves as such; that he had been active in the Boy Scout movement,
having been a life scout in a troop of Japanese American boys and assistant
scout master; that he was active in the YMCA at the University, and had
represented the University YMCA at conferences in other states; that he had
learned what is expected of good American citizens, and what his rights are
as an American citizen; that he had at all times tried to conduct himself as
one; and that he had never been arrested.

. Gordon further testified that he had not reported to the Civil Control Center,
and had not remained within his residence during the curfew hours because
he honestly believed that the evacuation and curfew orders were and are
unconstitutional and violated his rights as an American citizen; that he
believed that the orders discriminated against him and other American
citizens of Japanese ancestry on the basis of race and color, which he had
been taught to believe is against one of the fundamental principles upon
which our government is founded; and that he believed it to be his right and
duty as an American citizen to defend this action in order that the constitu-
tional questions involved could be determined in a court of law.

M.D. Woodbury testified on behalf of the defendant that he had known
Gordon for three years and that he had at all times conducted himself as a
law abiding American citizen, and was well respected among his fellow
students and the community.

Excerpt from Fifth Amendment of the U.S. Constitution:

“No person shall be ... deprived of life, liberty, or property, without due
process of law ....”
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
NORTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, No. 45738

)

)

)

)

- V8 - ;
GORDON KIYOSHI HIRABAYASHI, ;
)

Defendant.

GOVERNMENT'S REQUESTED INSTRUCTIONS

Comes now the United States of America, plalntirf
herein, and respectfully requests this Honorable Court to

make the following instructions in the above entitled
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INSTRUCTION NOQ.

| 1 \ The indictment involved in this action in Count I
2 || charges the defendant, who 1s alleged to be a person of
3 !|Japanese ancestry, with violating Civillan Exclusion Order
4 No. 57, by failing to report to the Civilian Control Station.
5 B In Count II the indictment charges sald delendant
6 fwith violating the curfew provisions of Public Proclamation
7 ﬁNo. 3 issued by the Military Commander of the Western De-~
8 ﬁfense Command. ' !
9 J On December 8, 1941, Congress, in joint resolutlon,
10 declared a state of war to be existing between Japan and the
11 Government snd pecple of the United States.
12 On February 19, 1942, the President signed an
13 Executive Order in which the Secretary of War and military
4 commanders designated by him, were authorized and directed,
15 whenever such action was necessary
18 " 4 @ # to prescribe military areas in
such places and of such extent as he or
17 the appropriate Military Commander may
determine, from which any or all persons
18 may be excluded, and with respect to which,
the right of any person to enter, remain in,
19 or leave shall be subject to whatever re-
strictions the Secretary of War or the ap- \
20 propriate Military Commander may impose in
N his discretion % # #," \
2 On February 20, 1942 the Secretary of War desig- |
|
23 nated Lieutenant General DeWitt to carry out the dutles
24 and responsibilities imposed by the sald Executive Order !
25 for the particular district involved in this action. i
28 i On March 2, 1942 Lieutenant General DeWitt declaredl
27 the Pacific Coast of the United States to be, because of its i
28 geographical location 5
29 " & # # particularly subject to attack, I
to attempted invasion by the armed forces !
30 of nations with which the United States is 1
now at war, and, in connection therewith,
31 is subject to sspionage and acts of sabotage,
thereby requiring the adoption of military
32 measures necessary to establish safeguards
against such enemy operations.” .

T—lem4 1 3 1 |
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#

On March 21, 1942 Public Law No. 503, enacted by f

H
il
, 2 " (ngress, necame effective. The portion material to this
3 q action reads as follows:
4 h " & % % whoever shall # % leave, or
l‘ commit any act 1n any military area or
5 I military zone prescribed, under the author-
ji i1ty of an Executive Order of the President,
6 1 by the Secrstary of War, or by any military
. commander deslgnated by the Secretary of
-7 ‘ Nar, contrary to the restrictions applicable
. to any such area or zone or contrary to the
8 I order of the Secretary of Wwar or any such .
military commander, shall, if it appears |
9 that he knew or. should have known of the
existence and extent of the restrictions or
10 order and that his act was in violation
thereof, b® guilty of a misdemeanor = # #.,%
11
I instruct you as a matter of law that the fore-
12
! going regulations were valid regulations, and the laws
13
” under which they were promulgated are valid and enforcesble i
laws. {
15
18
17
18
19
20
21
22
23
24
25
268
27
28
29
30
31 |
32 ‘
.
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m

INSTRUCTION NO.

1 As far as Count I of the indictment 1s goncerned,;
2 you are concerned with the following: f
3 ! (1) Was the defendant Gordon Kiyosni Hirabayashi‘
4 ; of Japanese ancestry.
5 i: (2) Did he on May 11, 1942 fail and neglect to
6 : report to the Civil Control Station located at the
7 ; Christian Youth Center, 2203 East Madison Street, Seattls, 1
8 % Washington, between the hours of elight o'clock A.M. and ,
9 @ five o'clock P.M., or at all. i
10 (3) Did he on May 12, 1942, between the hours
1 of eight o'clock A.M. and five o'clock P.M., or at all,
12 fall to report to the Civil Contreol Statlon located at the
13 ; Christisn Youth Center, 2203 East Madison Street, Seattle,
14 b Washington.
15 (4) Did he know of the existence of the orders
16 to report.
17
If you find from the evidence, beyond a reason-
* able doubt, that the defendant herein was a person of
o Japanese ancestry, that he either knew or should have
? knqwn of the existence and extent of the orders requiring
jl ! him to report on either May 11, 1942, or May 12, 1942,
“ ¢ and you further find from the evidence, beyond a reasonable ;
B doubt, that he failed to so report, then, in that event, |
“ you are instructed to return a verdict of guilty as to
z: f Count I of the indictment.
27
28
29 '
30
31 1 3 ~
32 J
r=1u04
E TCAS UPSICEL — LRE: Challenging Students With the Law

Aruitoxt provided by Eic:




Japanese Amaerican Intemment — Lesson 4: Jury Instructions, Govemment
-
5 s

INSTRUCTION NO.

1 ! As to Count II, the indictment charges that the |
2 I defendant Gordon Kiyoshi Hirabayashi failed to obey ,
3 Paragraph No. 1 of Public Proclamatlon No. 3, which pro-
4 vides as followss
5 "l. From and after 6:00 A.M., March 27, :
; 1942, # & % # al] persons of Japanese an-
6 : cestry residing or being within the geo-
! graphical limits of Military Area No. 1,
? . # % % & 3 shall be within their place of
resldence between the hours of 8:00 P.M.
8 : and 6:00 A.M., which period is hereinafter

referred to as the hours of curfew."

I heresby instruct you that the City of Seattle

10 !
| on May 4, 1942, and &t all times aince said date, was l
11
within the geographical limits of Military Area No. 1.
12 i
I further instruct you that if you find from the |
13 : i
evidence, beyond a reasonable doubt, the following facts: ]
I
14 s
! (1) that the defendant herein, Gordon Kiyoshi Hirabayashi,
15 :
| was of Japanese ancestry; (2) that he either knew or should
16
have known of the curfew regulations; (3) that on or about
17
May 4, 1942 the sald defendant failed to obey said curfew l
18 : .
regulations in the manner following, that is to say: he |
19
was not within his place of residence at Seattle, Wash- i
20
ington, between the hours of eight o'clock P.M. and aix |
21 !
o'clock A.M., then your verdict should be gullty as to j
22 ’
| Count II. |
23 ! {
! ]
24 !
: 25 :
28 |
1! 1
27 W '
20
30
31 i
!
32 i
2 |
r—ies 13 “4 |
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INSTRCCTION NO.

1 | I further instruct you that 1t 1s not necessary
2 | that the Government prove that the offense herein was

committed on the exact date set forth in the indictment.

4 . If you find from the evidence, beyond & reasonable doubt,

5 that the defendant herein committed the offense charged

6 et any time batween May 4, 1942 and May 28, 1942,

7 then, in that event, jyou should bring in a verdict of

8 : guilty.

0 '

11

15
16 :
17
18

19 :

23
24 g
25
26 1'
27 h
2 |

'l

29 ll

3 )
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Jury Instructions

N
United States of America, g\,~
— VS8, — (]

Gordon Kiyoshi Hirabayashi —

Government’s Requested Jury Instructions—
Arguments for Counsel

Summary

. The Defendant is charged with breaking two laws, or “counts” — (1) failing to
report to the Civilian Control Station for exclusion (Count I); and (2) violating
the curfew order (Count II).

Background of the case as presented by the government:
* On December 8, 1941 Congress declared war against Japan.

* On February 19, 1942, President Roosevelt signed Executive Order
9066, which authorized military commanders to define military
areas from which certain persons could be excluded.

* OnMarch 2, 1942, Lieutenant General DeWitt declared the Pacific
coast of the U.S. to be subject to attack by the Japanese, and subject
to acts of espionage.

* On March 21, 1942 Congress passed Public Law 503, making it a
misdemeanor (a crime punishable by less than one yesr in jail) to
violate any of the orders of Lieutenant General DeWitt.

* Therefore, the nation is in extreme danger and must protect itself

from spying and espionage by the enemy and its agents. This is an
emergency situation. These measures are required by military
necessity.

Count I: The issues the jury must decide:
1. Was Gordon Kiyoshi Hirabayashi of Japanese ancestry?

2. Did he fail to report to the Civilian Control Station on May 11, 1942
or May 12, 19427
136 :
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3. Did he know that the orders he violated had been issued?

If the answer to all of these questions is yes, then the jury must find Gordon
Kiyoshi Hirabayashi guilty of Count I.

Couuut IT: The jury must decide:
1. Was Gordon Kiyoshi Hirabayashi of Japanese ancestry?
2. Did he know about the curfew order?

3. Was he out of his home between the hours of 8 p.m. and 6 a.m. on
May 4, 19427

If the answer to all of these questions is yes, then the jury must find Gordon
Kiyoshi Hirabayashi guilty of Count II.

In planning your argument, first focus on the national emergency argu-
ment—that the nation is in danger of invasion by the enemy, and must
protect itself from spying and espionage by enemy agents.

Then, address each Count in the Indictment. Consider: What testimony was
given at the trial to prove each part of Count I?

For example: Was Hirabayashi of Japanese ancestry?

Who testified about this?—His father, and Gordon Hirabayashi himself,
Did he fail to report?

Who testified about this?

Did he know the order had been issued?

Who testified about this?

Continue for Count II.
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IN THE DISTRICT CCURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF WASHINGTON
NORTHERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff
No. 4 5738

Ve

GORDON KIYOSHI HIRABAYASHI,

Defendant

PROPOSED INSTRUCTIONS OF THE DEFENDANT
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------lIIIIllIlIIIIIIIIIIII-Il-IIIIIIIllIII-l-I-l----ll---l----------

1 INSTRUCTION NO.__
2
3 You are instructed that Sxecutive Order No. 9066 of the Presi-
4 dent and Civilian Exclusion Order Nos 57 and Public Proclamation HNoe 3
5 of the Military Commander were issued for the turpose of protecting
6 our national defenee materials, national defense premises, and national
7 defense utilities against acts of eeplonags or eabotage.
8 You are further inetructed that before any person could or can
9 be excluded from any military area prescribed by the Military Commnder
10 or interned or compelled to obey any curfew regulatione preascribed by
11 a military commander, such person must first have been charged with
12 engaging in or committing acte of eepionage or eabotage of our national
13 defense materiale, premises or utilities; that he muet have been given
14 a hearing on euch chargee before an impartial tribunal where he could
15 defend himself against the charges, have legal counsel to amsist him and
16 could produce witneeses on his own behalf; that after such hearing he
17 muet have been found guilty of the charge or charges against him; and
18 that without euch a hearing on such charges and his conviction thereof
19_ he would be under no duty to report to the Civil Control Station de~
20 ecribed in Coumt I of the indictment, nor to obey the curfew regula-
2 tions deecribed in Count II of the indictment.
2 Therefore, unlese you find from the evidence at thie trial that
3 the defendant here was eo charged with engaging in eepionage or sabotage
U of our national defense materials, premises or utilitiee and after a
26 hearing on such chargee wae convicted thereof, you can not find ého
2 defendant guilty under either count of the indictment.
21
28
135
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1 INSTRUCTION NO._
2
3 You are inetructed that under a statute enacted by the Congrese
4 of the United Statee, alien enemies are defined ae the "natives,
5 citizens, denizens or.subjocta of the hostile nation or government"
6 vhiFh has been declared by the President to be at war with the United
7 Statee.
8 You are further instfucted that the law presumes that such an
9 alien enemy as above defined will commit acts of espionage or sabotage
10 against the United States, and on the tasie of such presumption such
1 an alien enew; can be temporarily restricted in hie liberty of move-
12 ment, or can be temporarily excluded from a military area, or can be
13 temporarily compelled to obey curfew or other regulationa relative
14 to his movemenie and conduct; but that before euch restriction of
15 1liberty, exclusion from a military area or obedience to such regula-
16 tions could be made permanent, such alien enemy would firet have to
17 be charged with the commiesion of eome act or acts of espionage or
18 sabotage againet the United States and have been granted a hearing
19 before an impartial tribunal where he could defend himself against
20 euch chargee, and muet have been found guilty of the act or acts
21 charged.
22 But you are further instructed that as to citizens of the
23 United Statee of America no such presumption as szbove described existe
24 either in law or in fact, and that before any citizen of the United
25 Statee of America can be temporarily or permanently excluded from a
26 military area or compelled to obey curfew or other regulatione or
27 have his liberty of movement reetricted, he must firet have been charged
28 with eome act or acts of eepionage or sabotage agninet the United
29 Statee, have been granted a hearing on euch chargee before an impartial
30 tribunal, and have been found guilty of the acts charged.
31 .
140
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1 You are further instructed that the above protection accorded

2 a United States citizen is guaranteed to him by the Constitution of the
3 United States of Americe, and no discrimination cun be made against him
4 in that protection beciuse of his race or colore

5 You are further instructed that the evidence at this trial

6 proves in this case that the defendant here is a native born citizen

7 of the United States of Americs, of Japanese ancestry, and that as such
8 he is entitled to the above described constitutional protection regard-
9 lese of his race, color or ancestry.

10 Therefore, unless you further find from the evidence here that
11 the defendant was charged with an act or acts of espionage or sabotage
12 against the United States, was granted a hearing on such charges where
13 he was permitted to defend himself, and was found guilty of the act cr
14 acts charged, then I instruct you that the defendant owed no duty to

16 obey Civilian Exclusion Order No. 57, nor Proclamation No. 3 of the

16 Military Commander, and you must find the defendant not guilty under

17 either count of tho indictmant.
18

19
20
21
22
28
24
25
26

27

28
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30 141

Q 156 UPSICEL — LRE: Challenging Students With the Law

ERIC

Aruitoxt provided by Eic:




Japanese Amarican lnternment — Lesson 4: Jury Instructions, Defendant
—_

1 : You are further instructed that the above protection accorded

2 a United States citizen is guaranteed to him by the Constitution of the
3 United States of America, and no discrimination can be made against hin
4 in that protection because of his race or color.

5 You are further instructed that the evidence at this trial

6 proves in this case thut the defendant here is a native born citizen

7 of the United States of America, of Japanese ancestry, and that as such
8 he is entitled to the above described constitutional protection regard-
9 less of his race, color or ancestry.
10 Therefore, unless you further find from the evidence here that
1 the defendant was charged with an act or acts of espionage or sabotage
12 agrinst the United States, was granted a hearing on such charges where
13 he was permitted to defend himself, and was found guilty of the act or
14 acts charged, then I instruct you that the defendant owed no duty to
16 obey Civilian Exclusion Order No. 57, nor Proclamation No. 3 of the

16 Military Commander, and you must find the defendant not guilty under
17 either count of the indictment.

18
19
20
21
22
28
24
25
26
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/

1 You are further instructed that the above protection accorded

2 a United States citizen is guaranteed to him by the Constitution of the
3 United States of America, and no discrimination cun be made against him
4 in that protection because of his race or color.

6 You are further instructed that the evidence at this trial

6 proves in this case that the defendant here is a native born citizen

7 of the United States of America, of Japanese ancestry, and that as such
8 he is entitled to the above described constitutional protsction regard-
9 less of his race, color or ancestry.
10 Therefore, unless you further find fromw the evidence here that
1 the defendant was charged with an act or acts of espionage or sabotage
12 against the United States, was granted a hearing on such charges where
13 he was permitted to defend himself, and was found guilty of the act or
14 acta charged, then I instruct you that the defendant owed no duty to

16 obey Civilian Exclusion Order No. 57, nor Proclamation No. 3 of the

16 Military Commander, and you must find the defendant not guilty under

17 either count of the indictment.

18

19
20
21
22
28
24
25
26

27

28

29
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'

1 INSTRUCTION NO._____

2

3 You aro instructed that the Congrees of the United Statea of

4 America alone hae the power to declare martial law in or over any

5 portion of the United States, and that this power can not be delegated
6 to the President or the Secretary of War or to any military cormander

designated by him.

8 You are further instructed that in the present emergency

9 military law has not been declared by the Congreas in or over any
10 portion of the United Statee.
1 You are further instructed that the existence of a state of
12 war betwsen the United States and a foreign country doee not suspend
13 the rights guaranteed by the Constitution that no person can be de~
14 prived of his life, liberty or property without due procese of laws.
15 Such due process of law includee the right of a person to have a public
16 hearing after he has been informed of the nature and cause of the
17 _ accueation against him and his right to defend aguinst such accusation,
18 have counsel to aeeist in his defense, and to compel witnssses to
19 teetify on hie behalf;
20 You are further inetructed that unlees you find from the evi-
21 dence here that the defendant wae accused of some unlawful act against
22 the United States, was granted a hearing on euch accusation where he ;
23 was allowed to defend himself, and wae found guilty of what he was
2% accused, then I instruct you that the defendant wae under no duty to
26 obey Civilian Exclusion Order No. 57, nor Proclamation No. 3 of the
26 Military Commander, and you muet find thse defepdant not guilty.
P4
28
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Jury Instructions

.
United States of America, % \[~
— 8. — (

Gordon Kiyoshi Hirabayashi e——

Defendant’s Requested Jury Instructions—
Arguments for Counsel

Summary

The Defendant asks the Judge to tell the jury:

1. President Roosevelt and the military commander DeWitt issued the
exclusion and curfew orders in order to protect the United States

from acts of espionage (spying by agents of the Japanese govern-
ment).

Before a person can be excluded from the west coast or required to -
obey the curfew order, that person must first have been charged
with committing some actual act of espionage or spying; and be

allowed to defend him or herself from those charges. &

Unless you find that the defendant was charged with some act of
espionage, you cannot find him guilty of either Count I or Count II.

2. The defendant is a native-born citizen of the United States, of
Japanese ancestry, and is entitled to the protection of the U.S.

Constitution and the due process of the law. Due process entitles
him to:

(a) a public hearing after being informed of the charges against,
him,

(b) the right to defend himself against the charges,
(c) the right to have a lawyer help him in his defense, and
(d) the right to have witnesses testify in his behalf.

Unless you find that the defendant received due process of law, you
must find that he was not required to comply with the military
orders, and you must find him not guilty of Count I or Count II.
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Japanese Amaerican Internment — Lesson 4: Jury Instructions, Defendant

3. Further, the U.S. Constitution guarantees the equal protection of
the laws to all U.S. citizens, regardless of race or color. The military
orders discriminate against Japanese Americans as a class of
people, rather than looking at each individual and whether or not
they are guilty of spying.

There is no evidence that Gordon Hirabayashi is guilty of spying.

No discrimination can be made against the defendant solely be-
cause of his race or color. There must be proof that he is guilty of

spying.
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Japanese American Internment — Lesson 4: Questions for Judges

Questions for Judges %

United States of America, ~

—V8 — % \,
Gordon Kiyoshi Hirabayashi - N

. ]
F—— N
Suggested Questioris for Judges

Possible questions to ask the Government’s attorney(s). Try to think of at
least two additional questions.

1. This defendant (Gordon Hirabayashi) is a well-respected young
man, isn’t he? Is there any evidence that he has had contact with
the Japanese government?

2. Has he ever visited Japan?

3. Do you have any evidence that this defendant (Gordon Hirabayashi)

is guilty of spying?
4. Why should I find him guilty?

Questions for the Defendant’s attorney(s):

1. The defendant violated the law by not reporting to the Center,
didn’t he? Why shouldn’t I find him guilty?

2. The defendant was out after the curfew, wasn't he? Why shouldn’t I

find him guilty?

3. There is a national emergency, our nation is at war. Don’t we have

to sacrifice the rights of a few people to protect the entire nation
from attack?
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Japanese American Internment

Lesson 5

Objectives

Students will understand the political
climate surrounding the U.S. Supreme
Court in 1943.

Students will research the identity of
the members of the Supreme Court at

the time the internment cases were
decided.

Students will develcp arguments for
each side in the internment cases.

Note: Again, students may be reluc-
tant to take the Government’s side in
making arguments to the Court. One
way to deal with this is to present the
scenario as a play, that they are
reenacting to better understand how
the cases were decided, and how the
Court came to its decisions. They are
playing the roles of the lawyers, and
don’t necessarily have to agree with
the arguments made. Students may
even wish to use the actual names of
the lawyers who were involved in the
cases.

Also, as you will note, all of the
attorneys and Justices were men.
You might discuss with your class
that while there were women attor-
neys and judges in the 1940s, there
were very few. Sandra Day O’Connor
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is the first woman on the U.S. Su-
preme Court, and she was not ap-

Ginsburg, nominate<. by President
on August 3, 1993, and joins the

Encourage female students to play
the roles of these men.

pointed until the 1980s. Ruth Bader
Clinton, was confirmed by the Senate

Court as the second woman Justice.

Materials

Copies of handouts:

* Supreme Court under Roosevelt

* Members of Court

¢ Instructions for Justices

* Facts of the Cases

* Instructions for Defense Attorneys

* Instructions for Government Attorneys

Time Required
2 to 3 class periods.

Procedures

M Begin by asking students what they

know about the U.S. Supreme Court.

Points to bring out include that this is

the highest court in the United States
the only one specifically mentioned in

, and

the

Constitution. Refer students to Article II1
of the Constitution. Section 2 states that

the Supreme Court only hears certain

146

UPSICEL — LRE: Challenging Students With the Law

a0 X e AT RO B, YR e £ et 2k i

A T " T Ra

165

P




Japanese American Internment — Lesson 5

types of cases. For the Court to hear a case,
it must involve an issue that requires an
interpretation of the Constitution, a treaty,
or a federal law. The Court can also hear
certain other types of cases, as listed in
Section 2: for example, cases between
citizens of different states, cases involving
ambassadors, and admiralty and maritime
cases. There are nine Justices; they are
appointed by the President and must be
approved by the Senate. The Justices serve
for life during “good behavior.”

Ml Ask students why the Justices are
allowed to serve for life? (So that once
appointed, they will be independent from
politics.) You might discuss some recent
appointments to the Court. Has politics
played a part? Encourage discussion of the
fact that these judges are just people and
have their own lives and personal biases
that probably play a part in their decision-
making.

B As background for the arguments in
this case, it is helpful for students to un-
derstand how much influence President
Roosevelt had on the Court in the early
1940s. Ask students to read about
Roosevelt’s “Court packing” plan, in the
handout “The Supreme Court Under
Roosevelt.” You might also ask some stu-
dents to do additional research on this
topic and report to the rest of the class
about it. Essential information is included
in the handout. Check for understanding
by asking questions such as: Why did
Roosevelt want to add members to the
Court? Did the plan work? How much
influence did Roosevelt end up having on
the Court?

Ml Pass out the list of Justices on the Court

when the cases were argued and decided—
some information is given about each
Justice. Tell students that they will be
conducting a mock appellate argument
before the Court. Nine of them will play the
roles of the nine Justices, and behave as
they think their Justice would have acted
during the arguments. To do this, those
playing these roles should do additional
research to learn more about their Justice.
Those playing attorneys should also learn
about the make-up of the Court, in order to
decide how best to frame their arguments.

M Roles for the appellate argument
include attorneys for each side and the
nine Justices. When these cases were
actually argued, attorneys for three Japa-
nese Americans were present, for three
separate cases. The three defendants were
Gordon Hirabayashi, Minoru Yasui, and
Fred Korematsu. [Korematsu’s case was
argued both in 1943 and again in 1944. In
1943, the Court was only considering a
procedural point in the Korematsu case. It
was the 1944 hearing that led to the full
opinion deciding the case. For purposes of
this activity, we will take all three cases
together, and argue them all fully.]

In order to include more students, we
will be arguing all three cases. For ex-
ample, we will have two or three students
representing Gordon Hirabayashi and two
or three students representing the govern-
ment in Hirabayashi’s case. Two or three
students will represent Minoru Yasui, and
two or three students will represent the
government in that case, etc. (Depending
on how many students you have, you could
let one set of government attorneys argue
all three cases, but the cases should be
argued separately, since the facts are
different in each case.)
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Japanese American Internment — Lesson 5

Of course, if you have a smaller class,
you could let students choose just one case
to argue. The roles and facts of each case
are described in the handouts “Facts of the
Cases” and “Instructions for Attorneys.”

M Decide who will play the Justices, and
give them a copy of “Instructions for Jus-
tices” and “Facts of the Cases.” Divide the
attorneys into groups and give the defen-
dants’ attorneys copies of “Instructions for
Defense Attorneys” and “Facts of the
Cases.” Give the government attorneys
copies of “Facts of the Cases” and “Instruc-
tions for Government Attorneys.” Encour-
age both attorneys and Justices to do
additional research, using the bibliography
and a law library, if possible. Peter Irons’
book Justice at War is a helpful reference
book.

B For higher-level classes, you may
want to give students the excerpts from the
Korematsu opinion, following Lesson 6.
More advanced students could use lan-
guage and reasoning from the opinion in
formuwating their s~gun.ents. Since this
opinion contains both a majority ruling
(upholding the internment) and dissenting
opinions (finding the internment unconsti-
tutional), students on both sides will find
materials for their arguments.

B Allow the groups to meet and prepare
their arguments and questions for the next
class. (Or give them longer if they are
doing additional research.) Explain that
the Japanese American defendants are the
Petitioners, since they are appealing lower
court decisions. The government is the
Respondent in each case. The Petitioners
will go first in the arguments. Attorneys
should brainstorm as a group their best

15

arguments and put them in order, from
best to weakest. The Justices should pre-
pare questions as a group to ask the attor-
neys during oral argument.

B At the end of class the day before the
argument, tell attorney groups to select one
or two people to make their argument to
the Court.

‘,

-
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Japanese American Internment — Lesson 5: Supreme Court Under Roosevelt

The Supreme Court Under
President Franklin D. Roosevelt

When Democratic President Franklin D.
Roosevelt took office in 1933, the country was
still in an economic crisis—the Depression.
President Roosevelt viewed the situation as a
national emergency, and upon taking office had
stated that he would exercise “broad executive
power to wage a war against the emergency as
great as the power that would be given me if we
were in fact invaded by a foreign foe.”

Roosevelt, working with the democratically controlled Congress, passed many
laws to address the economic crisis. The relief programs were called the New
Deal. Once the laws had been passed, the only thing standing in the way of
their enforcement was the Supreme Court.

In 1933, four members of the Supreme Court were very conservative. Six of
the justices had been on the Court since the 1920s or earlier. Between 1935
and 1936, the Court ruled that eight out of ten of Roosevelt’s New Deal
statutes were unconstitutional. Grounds for striking down the laws were
mostly that the President or Congress had acted beyond their authority.

The public began to view the Court as blocking reform efforts. In response,
Roosevelt proposed to “reorganize” the judiciary. Roosevelt’s proposal was to
increase the number of Supreme Court justices to as many as fifteen, creating
one seat for each justice who, upon reaching the age of seventy, declined to
retire. For every justice age seventy or over the president could appoint
another one up to a maximum of six. Roosevelt justified this proposal as a
way to relieve the Court’s workload.

The plan caused a bitter debate in Congress and the nation. Although
Roosevelt had been reelected by an overwhelming margin in 1936, the public
did not like the idea of tampering with the Supreme Court. The public viewed
the Court as the guardian of the Constitution, independent from politics.

Right after the Court-packing plan was proposed, the Court upheld several
important New Deal laws. The Court’s change came about when Justice
Owen Roberts switched his vote from voting with the conservatives to the
supporters of the New Deal. Most observers at the time thought that Roberts’
switch was in response to Roosevelt’s threat to “pack” the Court.
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Japanese American Internment — Lesson 5: Supreme Court Under Roosevelt

The proposed changes to the Court were never passed by Congress, but
Roosevelt appointed eight justices to the Court between 1937 and 1943, to
replace justices who retired. At the time the internment cases were argued,
seven of the nine justices were Roosevelt appointees.

From Congressional Quarterly’s Guide to the U.S. Supreme Court by Elder Witt, D.C.: 1990.
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Japanese American Internment — Lesson 5: Members of Crurt

Members of the U.S. Supreme Court
in1942-43

| N
Chief Justice Harlan Fiske Stone. Born in 1872 g\

in New Hampshire, Stone was nominated to the /)
Court by Republican President Calvin Coolidge in —— ~‘
1925. Roosevelt nominated him to be Chief Justice. onm———

Hugo Black. Born in 1886 in Alabama, Black was nominated by President
Roosevelt in 1937. Black was a strong supporter of Roosevelt's policies.

William O. Douglas. Born in 1898 in Minnesota, but grew up in Yakima,
Washington. Nominated to the Court by Roosevelt in 1939, Douglas was
known as a strong supporter of individual rights.

Felix Frankfurter. Born in 1882 in Vienna, Austria, he was nominated to
the Court by Roosevelt in 1939. Frankfurter came to the U.S. with his par-
ents in 1894, and was raised in N.Y. He was a founding member of the
ACLU, and a close advisor to Roosevelt.

Robert H. Jackson. Born in 1892 in Pennsylvania, Jackson was nominated
to the Court by Roosevelt in 1941. He was a close advisor to Roosevelt and
supported the Court-packing scheme. He served as the Chief Prosecutor at
the Nuremberg war crimes trial in 1945-46.

- Frank Murphy. Born in 1890 in Michigan, he was nominated to the Court

by Roosevelt in 1940. Before his appointment, he served as governor general

in the Philippine Islands, and had great respect for the Philippine people.
Known as a very liberal justice.

Stanley Reed. Born in 1884 in Kentucky, nominated to the Court in 1938 by
Roosevelt.

Owen Roberts. Bofn in Pennsylvania in 1875, Roberts was nominated to

the Court by President Hoover in 1930. He oversaw the investigation into the
attack on Pearl Harbor.

Wiley Rutledge. Born in Kentucky in 1894. The newest Roosevelt appointee

to the Court at the time of the internment cases, Rutledge took office in
February 1943.
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Japanese American Internment — Lesson 5: Instructions, Justices

instructions for Supreme Court Justices

When preparing to hear oral arguments from
attorneys, Justices review the briefs (written
arguments) submitted by the parties, and
prepare questions for the attorneys. Since
you do not have the briefs, review the

facts, and the documents involved. AR

Think about what facts you don’t understand, and what questions you want
answered before you decide this very important case.

As a group, think of at least five questions to ask the attorneys during their
arguments. Questions should fall into these categories:

* At least one question should ask about facts.
* At least one question should ask about the law.

* At least one question should ask about the impact of this decision on
future cases.

Everyone should make a list of the questions, which will be turned in at the
end of class.

During the arguments, feel free to interrupt whenever you want. That’s what
the Supreme Court Justices do.

After the attorneys have argued, you will have ten minutes to confer about
your decision. The Chief Justice will moderate, making sure that each Justice
has an opportunity to speak. One way to assure this is to take a poll, allowing
each person to speak in turn. You can then vote. The Chief Justice should
announce the decision of the Court. The majority decision will rule.
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Japanese American Internment — Lesson 5: Facts of the Cases

Facts of the Cases

Hirabayashi v. U.S.

Gordon Hirabayashi was a Japanese American student at the University of Washington
when the military orders were issued. He was convicted of violating both the curfew order
and the exclusion order in Federal District Court in Seattle in October 1942. He has ap-
pealed both convictions. (More detailed description of this case is found earlier in this unit.)

Minoru Yasui v. U.S.

Minoru Yasui was a Japanese-American lawyer living in Portland, Oregon when the mili-
tary orders were issued. He was born in Hood River, Oregon, was raised as a Methodist,
and went to public schools. He attended a Japanese-language school as a boy. At the Uni-
versity of Oregon, he completed military officer training, and was commissioned as a Sec-

ond Lieutenant in the Army Infantry Reserve. He then attended and graduated from the
University of Oregon Law School in 1939.

Unable to find a job as a lawyer after graduation, he found a position as an attache at the
Japanese consulate in Chicago. As a requirement of this job, he registered with the State
Department as a foreign agent. He resigned from the consulate the day afier the bombing of
Pearl Harbor, and returned home to report for duty in the U.S. Army. He was told he was
unacceptable for service and ordered off the base.

When the first curfew order became effective in Portland, Yasui purposely violated the
order and waited to be arrested. After officers refused to arrest him, he finally went to the
police station, where he was held for violation of the curfew order.

Korematsu v. U.S.

Fred Korematsu was a Japanese American living in San Leandro, California in May 1942.
He was born in Oakland in 1919, and worked ss a welder.

Korematsu did not intentionally challenge the military orders. He was seeing an Italian
American woman, and they were planning to move east and marry. Korematsu had had
plastic surgery in March 1942, before the exclusion orders were issued. As he explained

“The operation was for the purpose of changing my appearance so that I would not be
subjected to ostracism when my girl and I went Eas..”

When the orders were issued, the rest of Korematsu’s family reported to the local assembly
center, but Fred did not, hoping to avoid detection and still move east.

After his arrest, Korematsu was visited by an attorney from the ACLU, who asked if he
wanted to challenge the exclusion order. Korematsu agreed, saying that the laws were

wrong.
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Japanese American Internment — Lesson 5: Instructions, Defense Attormeys

Instructions for Defense Attorneys

Appellate Afg‘uments

In your small groups, identify what legal arguments to present to the Su-
preme Court. Arguments should be no more than seven minutes. If time
allows, up to two minutes of rebuttal argument by the Petitioner may be
allowed. The order of argument is Petitioner (Defendant-Hirabayashi, Yasui,
or Korematsu) first, Respondent (Government) second. Rebuttal only from
Petitioner.

Write a clear, brief statement of your position in this case.

Each group should consider what facts it might use to provide support, or
prove, its arguments. Consider how those facts support your position.

Some tips on making a legal argument:

1. Begin your argument by stating what your position is and summarizing
the basis for that position.

2. Legal conclusions are generally dependent on facts to support them, so
include facts in making your arguments.

3. Don’t worry about “legalese” in your argument. Figure out what your

group wants to “win” in the case, what facts you feel support your goal,
and argue accordingly.

4. Remember the time limitations. If you have many points you want to
make, you may want to prioritize and emphasize in detail only the most
important points.

The attorneys for Gordon Hirabayashi were Frank Walters and Harold
Evans.

Yasui was represented by Earl Bernard and Al Wirin.
Korematsu'’s attorneys were Wayne Collins and Charles Horsky.
Attorneys for each defendant will be relying on many of the same legal argu-

ments. However, each of you should tie those arguments to the facts of your
individual case.
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Japanese American internment — Lesson 5: Instructions, Defense Attorneys
“_

Arguments for the defendants include:

1. This man was a loyal citizen of the United States and entitled to equal
protection under the laws of the U.S.

2. Congress unconstitutionally delegated its legislative power to the military
by authorizing DeWitt to issue the orders.

3. The due process clause of the fifth amendment prohibits discrimination
against citizens simply because they are of Japanese descent.

4. Since this man was a loyal citizen, he should be treated as an individual,
by his actions, not by his heritage. He was deprived of his life, liberty and
. property without due process of law.

5. There is not enough evidence to prove that there is a military necessity on
the west coast, or that there was not time to hold individual hearings to
determine whether these citizens were loyal or not.
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Japanese American Internment — Lesson 5: Instructions, Government Attorneys

Instructions for Government Attorneys

Appellate Arguments

In your small groups, identify what legal arguments to present to the Su-
preme Court. Arguments should be no more than seven minutes. The order of
argument is Petitioner (Defendant—Hirabayashi, Yasui, or Korematsu) first,
Respondent (Government) second. Rebuttal only from Petitioner.

Write a clear, brief statemert of your position in this case.

Each group should consider what facts it might use to provide support, or
prove, its arguments. Consider how those facts support your position.

Some tips on making a legal argument: -

1. Begin your argument by stating what your position is and summarizing
the basis for that position.

2. Legal conclusions are generally dependent on facts to support them, so
include facts in making your arguments.

3. Don’t worry about “legalese” in your argument. Figure out what your
group wants to “win” in the case, what facts you feel support your goal,
and argue accordingly.

4. Remember the time limitations. If you have many points you want to
make, you may want to prioritize and emphasize in detail only the most
important points.

As attorneys representing the U.S. government, and the military command-
ers who issued and enforced the orders, you will be making similar legal
arguments in each case. You should, however, be familiar with the facts of
the particular case involved, and tie your legal arguments to the specific facts
of the case.

Sample arguments include:

1. Even though the due process clause of the fifth amendment protects
citizens against unreasonable government interference, that protection

must give way to the “reasonable discretion” of the military in times of
war.
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Japanese American Internment — Lesson 5: Instructions, Government Attormeys

2. The defense facilities aloﬁg the West Coast are critical in the defense of
the U.S. Espionage and sabotage are real dangers and must be protected
against.

3. Japanese Americans have not become assimilated into society, as evident

from the number of Japanese-language schools and number of Japanese
who go back to Japan for education.

4. There is not enough time to individually test the loyalty of each Japanese
American, so for the safety of all Americans, we must intern all persons of
Japanese ancestry.
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Lesson 6

Objectives
Students will:

* Analyze and argue for one side of a case.

* Respond to arguments with counter
arguments.

* Develop questions to ask attorneys in an
appellate argument.

Materials
Copies of handouts:

* Questions for Observers
* Court Decisions

* The Aftermath

* Opinion Poll

Time Required
1 to 2 class period.

Procedures

B The next day, tell any class members
that do not have a role that they will be
observers. Give them a copy of the handout
“Questions for Observers,” which should be
completed during the arguments.

B Arrange the class so that the justices
are sitting in front of the room, with attor-
neys facing them. Allow seven minutes for
the Petitioner/defense attorney(s), seven
minutes for the Respondent/Government,

| LOGICAL/MATHEMATICAL

and up to two minutes rebuttal time for the
Petitioner.

B Then give the justices ten minutes to
confer, in the presence of the rest cf the
class. The Chief Justice should then an-
nounce the decision, with each justice
explaining his or her supporting reasons.

M After the arguments, debrief by
asking the following questions, (from the
Observers’ form):

1. What were the strongest arguments
presented by the defendants? Can you
think of any good arguments they did
not make?

2. What were the strongest arguments
presented by the Government? Can you
think of any good arguments they did
not make?

3. What questions from justices were
helpful in understanding each side’s
argument? Were there other questions
you would have asked?

4. How would you have decided the case, if
you were deciding in 1943?

M Give students a copy of a summary of
the Hirabayashi decision, and excerpts
from the Korematsu decision, including the
three dissents. Give students an opportu-
nity to read the opinions, and process the
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information. This may be done as a writing
exercise, in small groups, or as a class
discussion. Encourage students to consider
the outcomes, and compare with how your
Court decided the cases. From their knowl-
edge of the political climate of the times,
how do they think this affected the deci-
sions?

Do they think the government should
have been allowed to set curfews, limit
travel, and put japanese Americans in

internment camps? (The question posed in
Lesson 2.)

B Finally, tell students that since the
Supreme Court decision, the country has
reexamined its treatment of the Japanese
during World War II. Ask them to read the
handout “The Aftermath.”

Bl As a culminating activity, ask stu-
dents to complete the Opinion Poll that
brings some of the issues we have dealt
with into the present. Discuss the poll after
students have completed it.
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Questions for Observers

1. What were the strongest arguments presented
by the Petitioners? Can you think of any good
arguments they did not make?

2. What were the strongest arguments presented by the Government? Can
you think of any good argumerits they did not make?

3. What questions from Justices were helpful in understanding each side's
argument? Were there other questions you would have asked?

4. Do you agree with the Justice’s decision. Why or why not?

16¢

UPSICEL — LRE: Challenging Students With the Law

183




Japanese American internment — Lesson 6: Court Decisions

The U.S. Supreme Court Decisions

Hirabayashi’s was the first case the Supreme Court
heard regarding the constitutionality of the military
orders issued pursuant to Executive Order 9066.
Hirabayashi’s lawyers argued that Congress unconsti-
tutionally delegated its legislative power to the military
by authorizing DeWitt to issue the orders, and that the
due process clause of the fifth amendment prohibited
the discrimination against citizens. of Japanese descent.
They also argued that Hirabayashi was a loyal citizen and should be treated as
an individual. He was deprived of his life, liberty, and property without due
process of law.

The government argued that the military commander (DeWitt) had authority
from Congress and the President, and that there was no time, due to the immi-
nent danger of air raids and invasion by Japanese forces, to determine the
loyalty of individual Japanese American citizens.

The Court issued a unanimous ruling, affirming Hirabayashi’s conviction, and
upholding the government'’s action. The Court chose to address only the curfew
order, because the trial judge had made the sentences on the two convictions run
at the same time. The Court found that under the war powers given to the
President and Congress in Articles I and II of the Constitution, the President and
Congress have wide discretion to determine the nature and extent of the danger
during war, and how to resist it. The Court concluded that there was a “substan-
tial basis” for the action taken, citing information about how Japanese Armeri-
cans had not assimilated into the white population, how Japanese children
attended Japanese language schools believed to be sources of Japanese national-
istic propaganda, and how many Japanese American citizens were actually
citizens of Japan also, since Japan allowed dual citizenship.

The Court then turned to the discrimination argument, and began by pointing
out that the fifth amendment does not contain an equal protection clause, such
as found in the fourteenth amendment. The fourteenth amendment (1968)
provides in part:

“Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce any Jaw
which shall abridge the privileges or immunities of citizens of the United
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States; nor shall any State deprive any person of life, liberty, or prop-
erty, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.”

The fourteenth amendment is specifically aimed at discrimination by the states,
not the federal government. In the 1950s the Supreme Court informally “incorpo-
rated” the equal protection clause of the fourteenth amendment into the due
process guarantees of the fifth amendment, which applies to the federal govern-
ment. See Bolling v. Sharpe, 347 U.S. 497 (1954).

After stating that distinctions between citizens solely because of their race are
“odious to a free people whose institutions are founded upon the doctrine of
equality,” and that discrimination based on race alone would be insupportable,
“were it not for the fact that the danger of espionage and sabotage, in time of war
and of threatened invasion, calls upon the military authorities to scrutinize every
relevant fact bearing on the loyalty of populations in the danger areas,” the Court
concluded that:

“The adoption by Government, in the crisis of war and of threatened
invasion, of measures for the public safety, based upon the recognition of
facts and circumstances which indicate that a group of one national
extraction may menace that safety more than others, is not wholly
beyond the limits of the Constitution and is not to be condemned merely
because in other and in most circumstances recial distinctions are
irrelevant.” Hirabayashi v. U.S., 320 U.S. 81 (decided June 21, 1943).

Gordon Hirabayashi described his reaction to the Supreme Court’s decision in his
pamphlet “Good Times, Bad Times™:

“My wartime judge (Judge Black, the trial judge) acted as though he was
retained by the Western Defense Command. Although martial law had
not been invoked on the west coast (it was in Hawaii), the judge declared
that the military proclamations were the law, and thereby effectively
suspended my copstitutional rights. But I was not overly concerned.
Whenever we reached the Supreme Court, I had felt we would have our
day in court. Not so! The Supreme Court had gone to war, too.

“In the check and balance system of the United States the judicial,
legislative and the executive branches of the government jealously
guarded their respective prerogatives. But the Supreme Court seem-
ingly abdicated their duty to defend and uphold the constitution, defer-
ring to the executive branch: “You're the specialists running the war and
who are we to tell you what to do,” or something to that effect. Even with
information classified in many respects, they could have sought, before
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abandoning the constitution, why in Hawaii it was considered militarily
feasible to investigate on an individual basis regarding national security-
whereas it was “military necessity” to mass uproot the entire Japanese
American population the west coas* on the basis of ancestry....

“I fully expected that as a citizen the constitution would protect me.
Surprisingly, even though I lost, I did not abandon my beliefs and
values. Accordingly, when the discovery of government misconduct in
my case during the war was revealed 40 years later, giving me the
opportunity to petition for a re-hearing, I did not hesitate for a moment.”

Yasui v. U.S., 320 U.S. 115 (decided June 21, 1943) was also a unanimous deci-
sion, upholding Yasui’s conviction. The Court relied on the same reasoning as the
Hirabayashi decision.

Korematsu v. U.S., 323 U.S. 214 (decided Dec. 18, 1944). In Korematsu the Court,
in a 6-3 decision, relied on the Hirabayashi case. The Court affirmed the convic-
tion of Korematsu and upheld the constitutionality of the exclusion orders, as
applied to Korematsu. Doing another side-step, the Court also avoided ruling on
the issue whether it would be constitutional to detain Korematsu, concededly a
loyal citizen, in one of the camps, since there was no evidence that he would have
been sent to a camp, had he reported to an assembly center!

There were three dissenting votes in the Korematsu case. Justice Roberts, one of
the dissenters, along with Justices Murphy and Jackson, characterized the
exclusion orders as “imprisonment in a concentration camp, based on ancestry.”
Excerpts from the actual opinions follow.
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Excerpts from the Korematsuy Case—
Majority and Dissenting Opinions

December 18, 1944

Majority Opinion, Written by Justice Black

1t should be noted, to begin with, that all legal restrictions which curtail the civil
rights of a single racial group are immediately suspect. That is not to say that all such
restrictions are unconstitutional. It is to say that courts must subject them to the most
rigid scrutiny. Pressing public necessity may sometimes justify the existence of such
restrictions; racial antagonism never can.

Exclusion Order No. 34, which the petitioner knowingly and admittedly violated, was
one of a number of military orders and proclamations, all of which were substantially
based upon Executive Order No. 9066. That order, issued after we were at war with
Japan, declared that “the successful prosecution of the war requires every possible
protection against espionage and against sabotage to national-defense material,
national-defense premises, and national-defense utilities....” One of the series of
orders and proclamations, a curfew order, which like the exclusion order here was
promulgated pursuant to Executive Order 9066, subjected all persons of Japanese
ancestry in prescribed West Coast military areas to remain in their residences from 8
p.m. to 6 a.m. As is the case with the exclusion order here, that prior curfew order was
designed as a “protection against espionage and against sabotage.” In Hirabayashi v.
United States, 320 U.S. 81, we sustained s conviction obtained for violation of the
curfew order.

The Hirabayashi conviction and this one thus rest on the same 1942 Congressional
Act and the same basic executive and military orders, all of which orders were aimed
at the twin dangers of espionage and sabotage.

The 1942 Act was attacked in the Hirabayashi case as an unconstitutional delegation
of power; it was contended that the curfew order and other orders on which it rested
were beyond the war powers of the Congress, the military authorities and of the
President, as Commander in Chief of the Army; and finally that to apply the curfew
order against none but citizens of Japanese ancestry amounted to a constitutionally
prohibited discrimination solely on account of race. To these questions, we gave the
serious corsideration which their importance justified. We upheld the curfew order as
an exercise of the power of the government to take steps necessary to prevent espio-
nage and sabotage in an area threatened by Japanese attack.

In the light of the principles we announced in the Hirabayashi case, we are unable to
conclude that it was beyond the war power of Congress and the Executive to exclude
those of Japanese ancestry from the West Coast war area at the time they did. True,
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exclusion from the area in which one’s home is located is a far greater deprivation
than constant confinement to the home from 8 p.m. to 6 a.m. Nothing short of appre-
hension by the proper military authorities of the gravest imminent danger to the
public safety can constitutionally justify either. But exclusion from a threatened area,
no less than curfew, has a definite and close relationship to the prevention of espio-
nage and sabotage. The military authorities, charged with the primary responsibility
of defending our shores, concluded that curfew provided inadequate protection and
ordered exclusion. They did so, as pointed out in our Hirabayashi opinion, in accor-
dance with Congressional authority to the military to say who should, and who should
not, remain in the threatened areas.

In this case the petitioner challenges the assumptions upon which we rested our con-
clusions in the Hirabayashi case. He also urges that by May 1942, when Order No. 34
was promulgated, all danger of Japanese invasion of the West Coast had disappeared.
After careful consideration of these contentions we are compelled to reject them.

Here, as in the Hirabayashi case ... “we cannot reject as unfounded the judgment of
the military authorities and of Congress that there were disloyal members of that
population, whose number and strength could not be precisely and quickly ascer-
tained. We cannot say that the war-making branches of the Government did not have
ground for believing that in a critical hour such persons could not readily be isolated
and separately dealt with, and constituted a menace to the national defense and
safety, which demanded that prompt and adequate measures be taken to guard
against it.” Like curfew, exclusion of those of Japanese origin was deemed necessary
because of the presence of an unascertained number of disloyal members of the group,
most of whom we have no doubt were loyal to this country. It was because we couid
not reject the finding of the military authorities that it was impossible to bring about
an immediate segregation of the disloyal from the loyal that we sustained the validity
of the curfew order as applying to the whole group. In the instant case, temporary
exclusion of the entire group was rested by the military on the same ground. The
judgment that exclusion of the whole group was for the same reason a military im-
perative answers the contention that the exclusion was in the nature of group punish-
ment based on antagonism to those of Japanese origin. That there were members of
the group who retained loyalties to Japan has been confirmed by investigations made
subsequent to the exclusion. Approximately five thousand American citizens of Japa-
nese ancestry refused to swear unqualified allegiance to the United States and to
renounce allegiance to the Japanese Emperor, and several thousand evacuees re-
quested repatriaticn to Japan.

We uphold the exclusion order as of the time it was made and when the petitioner
violated it. In doing so, we are not unmindful of the hardships imposed by it upon a
large group of American citizens. But hardships are part of war, and war is an aggre-
gation of hardships. All citizens alike, both in and out of uniform, feel the impact of
war in greater or lesser measure. Citizenship has its responsibilities as well as its
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privileges, and in time of war the burden is always heavier. Compulsory exclusion of
large groups of citizens from their homes, except under circumstances of direst emer-
gency and peril, is inconsistent with our basic governmental institutions. But when
under conditions of modern warfare our shores are threatened by hostile forces, the
power to protect must be commensurate with the threatened danger.

It is said that we are dealing here with the case of imprisonment of a citizen in a
concentration camp solely because of his ancestry, without evidence or inquiry con-
cerning his loyalty and good disposition towards the United States. Our task would be
simple, our duty clear, were this a case involving the imprisonment of 2 loyal citizen
in a concentration camp because of racial prejudice. Regardless of the true nature of
the assembly and relocation centers — and we deem it unjustifiable to call them
concentration camps with all the ugly connotations that term implies — we are
dealing specifically with nothing but an exclusion order. To cast this case into outlines
of racial prejudice, without reference to the real military dangers which were pre-
sented, merely confuses the issue. Korematsu was not excluded from the Military
Area because of hostility to him or his race. He was excluded because we are at war
with the Japanese Empire, because the properly constituted military authorities
feared an invasion of our West Coast and felt constrained to take proper security
measures, because they decided that the military urgency of the situation demanded
that all citizens of Japanese ancestry be segregated from the West Coast temporarily,
and finally, because Congress, reposing its confidence in this time of war in our mili-
tary leaders — as inevitably it must — determined that they should have the power to

* do just this. There was evidence of disloyalty on the part of some, the military authori-
ties considered that the need for action was great, and time was short.

We cannot — by availing ourselves of the calm perspective of hindsight — now say
that at that time these actions were unjustified. Affirmed.

Mr. Justice Roberts, Dissenting

I dissent, because I think the indisputable facts exhibit a clear violation of Constitu-
tional rights. This is not a case of keeping people off the streets at night as was
Hirabayashi v. United States, nor a case of temporary exclusion of a citizen from an
area for his own safety or that of the community, nor a case of offering him an oppor-
tunity to go temporarily out of an area where his presence might cause danger to
himself or to his fellows. On the contrary, it is the case of convicting a citizen as a
punishment for not submitting t0 imprisonment in a concentration camp, based on his
ancestry, and solely because of his ancestry, without evidence or inquiry concerning
his loyalty and good disposition towards the United States. If this be a correct state-
ment of the facts disclosed by this record, and facts of which we take judicial notice, I
need hardly labor the conclusion that Constitutional rights have been violated....

I would reverse the judgment of conviction.
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Mr. Justice Murphy, Dissenting’

This exclusion of “all persons of Japanese ancestry, both alien and non-alien,” from
the Pacific Coast area on a plea of military necessity in the absence of martial law
ought not to be approved. Such exclusion goes over “the very brink of constitutional
power” and falls into the ugly abyss of racism. In dealing with matters relating to the
prosecution and progress of a war, we must accord great respect and consideration to
the judgments of the military authorities who are on the scene and who have full
knowledge of the military facts. The scope of their discretion must, as a matter of
necessity and common sense, be wide. And their judgments ought not to be overruled
lightly by those whose training and duties ill-equip them to deal intelligently with
matters so vital to the physical security of the nation. At the same time, however, it is
essential that there be definite limits te military discretion, especially where martial
law has not been declared. Individuals must not be left impoverished of their constitu-
tional rights on a plea of military necessity that has neither substance nor support.
Thus, like other claims conflicting with the asserted constitutional rights of the
individual, the military claim must subject itself to the judicial process of having its
reasonableness determined and its conflicts with other interests reconciled. “What are
the allowable limits of military discretion, and whether or not they have been over-
stepped in a particular case, are judicial questions.”

The judicial test of whether the Government, on a plea of military necessity, can
validly deprive an individual of any of his constitutional rights is whether the depriva-
tion is reasonably related to a public danger that is so “immediate, imminent, and
impending” as not to admit of Gelay and not to permit the intervention of ordinary
constitutional processes to alleviate the danger. Civilian Exclusion Order No. 34,
banishing from a prescribed area of the Pacific Coast “all persons of Japanese ances-
try, both alien and non-alien,” clearly does not meet that test. Being an obvious racial
discrimination, the order deprives all those within its scope of the equal protection of
the laws as guaranteed by the Fifth Amendment. It further deprives these individuals
of their constitutional rights to live and work where they will, to establish a home
where they choose and to move about freely. In excommunicating them without
benefit of hearings, this order also deprives them of all their constitutional rights to
procedural due process. Yet no reasonable relation to an “immediate, imminent, and
impending” public danger is evident to support this racial restriction which is one of
the most sweeping and complete deprivations of constitutional rights in the history of
this nation in the absence of martial law.

It must be conceded that the military and naval situation in the spring of 1942 was
such as to generate a very real fear of invasion of the Pacific Ccast, accompanied by
fears of sabotage and espionage in that area. The military command was therefore
iustified in adopting all reasonable means necessary to combat these dangers. In
adjudging the military action taken in light of the then apparent dangers, we must
not erect too high or too meticulous standards; it is necessary only that the action
have some reasonable relation to the removal of the dangers of invasion, sabotage and
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espionage. But the exclusion, either temporarily or permanently, of all persons with
Japanese blood in their veins has no such reasonable relation. And that relation is
lacking because the exclusion order necessarily must rely for its reasonableness upon
the assumption that all persons of Japanese ancestry may have a dangerous tendency
to commit sabotage and espionage and to aid our Japanese enemy in other ways. It is
difficult to believe that reason, logic or experience could be marshalled in support of
such an assumption. That this forced exclusion was the result in good measure of this
erroneous assumption of racial guilt rather than bona fide military necessity is evi-
denced by the Commanding General’s Final Report on the evacuation from the Pacific
Coast area. '

In it he refers to all individuals of Japanese descent as “subversive,” as belonging to
“an enemy race” whose “racial strains are undiluted,” and as constituting “over
112,000 potential enemies ... at large today” along the Pacific Goast. In support of this
blanket condemnation of all persons of Japanese descent, however, no reliable evi-
dence is cited to show that such individuals were generally disloyal, or had generally

" so conducted themselves in this area as to constitute a special menace to defense
installations or war industries, or had otherwise by their behavior furnished reason-
able ground for their exclusion as a group.

Justification for the exclusion is sought, instead, mainly upon questionable racial and
sociological grounds not ordinarily within the realm of expert military judgment,
supplemented by certain semi-military conclusions drawn from an unwarranted use
of circumstantial evidence. Individuals of Japanese ancestry are condemned because
they are said to be “a large, unassimilated, tightly knit racial group, bound to an
enemy nation by strong ties of race, culture, custom and religion.” They are cdlaimed to
be given to “emperor worshipping ceremonies” and to “dual citizenship.” Japanese
language schools and allegedly pro-Japanese organizations are cited as evidence of
possible group disloyalty, together with facts as to certain persons being educated and
residing at length in Japan. It is intimated that many of these individuals deliberately
resided “adjacent to strategic points,” thus enabling them “to carry into execution a
tremendous program of sabotage on a mass scale should any considerable number of
them have been inclined to do s0.” The need for protective custody is also asserted.
The report refers without identity to “numerous incidents of violence” as well as to
other admittedly unverified or cumulative incidents. From this, plus certain other

- events not shown to have been connected with the Japanese Americans, it is con-
cluded that the “situation was fraught with danger to the Japanese population itself’
and that the general public “was ready to take matters into its own hands.” Finally, it
is intimated, though not directly charged or proved, that persons of Japanese ancestry
were responsible for three minor isolated shellings and bombings of the Pacific Coast
area, as well as for unidentified radio transmissions and night signalling.

The main reasons relied upon by those responsible for the forced evacuation, there-
fore, do not prove a reasonable relatica setween the group characteristics of Japanese
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Americans and the dangers of invasion, sabotage and espionage. The reasons appear,
instead, to be largely an accumulation of much of the misinformatior:, half-truths and
insinuations that for years have been directed against Japanese Americans by people
with racial and economic prejudices — the same people who have been among the
foremost advocates of the evacuation. A military judgment based upon such racial and
sociological considerations is not entitled to the great weight ordinarily given the
judgments based upon strictly military considerations. Especially is this so when
every charge relative to race, religion, culture, geographical location, and legal and
economic status has been substantially discredited by independent studies made by
experts in these matters.

The military necessity which is essential to the validity of the evacuation order thus
resolves itself into a few intimations that certain individuals actively aided the enemy,
from which it ‘s inferred that the entire group of Japanese Americans could not be
trusted to be ¢r remain loyal to the United States. No one denies, of course, that there
were some disloyal persons of Japanese descent on the Pacific Coast who did all in
their power to aid their ancestral land. Similar disloyal activities have been engaged
in by many persons of German, Italian and even more pioneer stock in our country.
But to infer that examples of individual disloyalty prove group disloyalty and justify
discriminatory action against the entire group is to deny that under our system of law
individual guilt is the sole basis for deprivation of rights. Moreover, this inference,
which is at the very heart of the evacuation orders, has been used in support of the

« abhorrent and despicable treatment of minority groups by the dictatorial tyrannies
which this nation is now pledged to destroy.

To give constitutional sanction to that inference in this case, however well-intentioned
may have been the military command on the Pacific Coast, is to adopt one of the
cruelest of the rationales used by our enemies to destroy the dignity of the individual
and to encourage and open the door to discriminatory actions against other minority
groups in the passions of tomorrow.

No adequate reason is given for the failure to treat these Japanese Americans on an
individual basis by holding investigations and hearings to separate the loyal from the
disloyal, as was done in the case of persons of German and Italian ancestry. See
House Report No. 2124 (77th Cong., 2d Sess.) 247-52. It is asserted merely that the
loyalties of this group “were unknown and time was of the essence.” Yet nearly four
months elapsed after Pearl Harbor before the first exclusion order was issued; nearly
eight months went by until the last order was issued; and the last of these “subver-
sive” persons was not actually removed until almost eleven months had elapsed.
Leisure and deliberation seem to have been more of the essence than speed. And the
fact that conditions were not such as to warrant a declaration of martial law adds
strength to the belief that the factors of time and military necessity were not as
urgent as they have been represented to be.

Moreover, there was no adequate proof that the Federal Bureau of Investigation and
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the military and naval intelligence services did not have the espionage and sabotage
situation well in hand during this long period. Nor is there any denial of the fact that
not one person of Japanese ancestry was accused or convicted of espionage or sabotage
after Pearl Harbor while they were still free, a fact which is some evidence of the
loyalty of the vast majority of these individuals and of the effectiveness of the estab-
lished methods of combatting these evils. It seems incredible that under these circum-
stances it would have been impossible to hold loyalty hearings for the mere 112,000
persons involved—or at least for the 70,000 American citizens—especially when a
large part of this number represented children and elderly men and women. Any
inconvenience that may have accompanied an attempt to conform to procedural due
process cannnt be said to justify violations of constitutional rights of individuals.

I dissent, therefore, from this legalization of racism. Racial discrimination in any
form and in any degree has no justifiable part whatever in our democratic way of life.
It is unattractive in any setting but it is utterly revolting among a free people who
have embraced the principles set forth in the Constitution of the United States. All
residents of this nation are kin in some way by blood or culture to a foreign land. Yet
they are primarily and necessarily a part of the new and distinct civilization of the
United States. They must accordingly be treated at all times as the heirs of the

American experiment and as entitled to all the rights and freedoms guaranteed by
the Constitution.

Mr. Justice Jackson, Dissenting

Korematsu was born on our soil, of parents born in Japan. The Constitution makes
him a citizen of the United States by nativity and a citizen of California by residence.
No claim is made that he is not loyal to this country. There is no suggestion that apart
from the matter involved here he is not law-abiding and well disposed. Korematsu,
however, has been convicted of an act not commonly a crime. It consists merely of

being present in the state whereof he is a citizen, near the place where he was born,
and where all his life he has lived....

A citizen’s presence in the locality, however, was made a crime only if his parents
were of Japanese birth. Had Korematsu been one of four—the others being, say, a
German alien enemy, an Italian alien enemy, and a citizen of American-born ances-
tors, convicted of treason but out on parole—only Korematsu’s presence would have
violated the order. The difference between their innocence and his crime would result,

not from anything he did, said, or thought, different than they, but only in that he was
born of different racial stock.

Now, if any fundamental assumption underlies our system, it is that guilt is personal
and not inheritable. Even if all of one’s antecedents had been convicted of treason, the
Constitution forbids its penalties to be visited upon him, for it provides that “no
attainder of treason shall work corruption of blood, or forfeiture except during the life
of the person attainted.” But here is an dito;w?t to make an otherwise innocent act a
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crime merely because this prisoner is the son of parents as to whom he had no choice,
and belongs to a race from which there is no way to resign. If Congress in peace-time
legislation should enact such a criminal law, I should suppose this Court would refuse
to enforce it.

But the “law” which this prisoner is convicted of disregarding is not found in an act of
Congress, but in a military order. Neither the Act of Congress nor the Executive
Order of the President, nor both together, would afford a basis for this conviction. It
rests on the orders of General DeWitt. And it is said that if the military commander
had reasonable military grounds for promulgating the orders, they are constitutional
and become law, and the Court is required to enforce them. There are several reasons
why I cannot subscribe to this doctrine.

It would be impracticablz and dangerous idealism to expect or insist that each specific
military command in an area of probable operations will conform to conventional tests
of constitutionality. When an area is so beset that it must be put under military
control at all, the paramount consideration is that its measures be successful, rather
than legal. The armed services must protect a society, not merely its Constitution. The
very essence of the military job is to marshal physical force, to remove every obstacle
to its effectiveness, to give it every strategic advantage. Defense measures will not,
and often should not, be held within the limits that bind civil authority in peace. No
court can require such a commander in such circumstances to act as a reasonable
man; he may be unreasonably cautious and exacting. Perhaps he should be. But a
commander in temporarily focusing the life of a community on defense is carrying out
a military program; he i8 not making law in the sense the courts know the term. He
issues orders, and they may have a certain authority as military commands, although
they may be very bad as constitutional law.

But if we cannot confine military expedients by t1e Constitution, neither would I
distort the Constitution to approve all that the military may deem expedient. That is
what the Court appears to be doing, whether consciously or rot. I cannot say, from
any evidence before me, that the orders of General DeWitt were not reascnably
expedient military precautions, nor could I say that they were. But even if they were
permissible military procedures, I deny that it follows that they are constitutional. If,
as the Court holds, it does follow, then we may as well say that any military order will
be constitutional and have done with it.

The limitation under which courts always will labor in examining the neces-sity for a
military order are illustrated by this case. How does the Court know that these orders
have a reasonable basis in necessity? No evidence whatever on that subject has been
taken by this or any other court. There is sharp controversy as to the credibility of the
DeWitt report. So the Court, having no real evidence before it, has no choice but to
accept General DeWitt's own unsworn, self-serving statement, untested by any cross-
examination, that what he did was reasonable. And thus iiy?ll,always be whern: courts
try to look into the reasonableness of a military order. J
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In the very nature of things, military decisions are not susceptible of intelligent
judiciai appraisal. They do not pretend to rest on evidence, but are made on informa-
tion that often would not be admissible and on assumptions that could not be proved.
Information in support of an order could not be disclosed to courts without danger
that it would reach the enemy. Neither can courts act on communications made in
confidence. Hence courts can never have any real alternative to accepting the mere
declaration of the authority that issued the arder that it was reasonably necessary
from a military viewpoint.

Much is said of the danger to liberty from the Army program for deporting and detain-
ing these citizens of Japanese extraction. But a judicial construction of the due process
clause that will sustain this order is a far more subtle blow to liberty than the promul-
gation of the order itself. A military order, however unconstitutional, is not apt to last
longer than the military emergency. Even during that period a succeeding com-
mander may revoke it all. But once a judicial opinion rationalizes such an order to
show that it conforms to the Constitution, or rather rationalizes the Constitution to
show that the Constitution sanctions such an order, the Court for all time has vali-
dated the principle of racial discrimination in criminal procedure and of transplanting
American citizens. The principle then lies about like a loaded weapon ready for the
hand of any authority that can bring forward a plausible claim of an urgent need.
Every repetition imbeds that principle more deeply in our law and thinking and
expands it to new purposes. All who observe the work of courts are familiar with what
Judge Cardozo described as “the tendency of a principle to expand itself to the limit of
its logic.” A military commander may overstep the bounds of constitutionality, and it
is an incident. But if we review and approve, that passing incident becomes the
doctrine of the Constitution. There it has a generative power of its own, and all that it
creates will be in its own 1mage. Nothing better illustrates this danger than does the
Court’s opinion in this case.

It argues that we are bound to uphold the conviction of Korematsu because we upheld
one in Hirabayashi v. United States, 320 U.S. 81, when we sustained these orders in
so far as they applied a curfew requirement te a citizen of Japanese ancestry. I think
we should learn something from that experience.

In that case we were urged to consider only the curfew feature, that being all that
technically was involved, because it was the only count necessary to sustain
Hirabayashi’s conviction and sentence. We yielded, and the Chief Justice guarded the
opinion as carefully as language will do. He said: “Our investigation here does not go
beyond the inquiry whether, in the light of all the relevant circumstances preceding
and attending their promulgation, the challenged orders and statute afforded a rea-
sonable basis for the action taken in imposing the curfew.” 320 U.S. at 101. “We decide
only the issue as we have defined it—we decide only that the curfew order as applied,
and at the time it was applied, was within the boundaries of the war power.” 320 U.S.
at 102. And again: “It is unnecessary to consider whether or to what extent such
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findings would support orders differing from the curfew order.” 320 U.S. at 105.
However, in spite of our limiting words we did validate a discrimination on the basis
of ancestry for mild and temporary deprivation of liberty. Now the principle of racial
discrimination is pushed from support of mild measures to very harsh ones, and from
temporary deprivations to indeterminate ones. And the precedent which it is said
requires us to do so is Hirabayashi. The Court is now saying that in Hirabayashi we
did decide the very things we there said we were not deciding. Because we said that
these citizens could be made to stay in their homes during the hours of dark, it is said
we must require them to leave home entirely; and if that, we are told they may also be
taken into custody for deportation; and if that, it is argued they may also be held for
some undetermined time in detention camps. How far the principle of this case would
be extended before plausible reasons would play out, I do not know.

I should hold that a civil court cannot be made to enforce an order which violates
constitutional limitations even if it is a reasonable exercise of military authority. The
courts can exercise only the judicial power, can apply only law, and must abide by the
Constitution, or they cease to be civil courts and become instruments of military
policy.

Of course the existence of a military power resting on force, so vagrant, so centralized,
so necessarily heedless of the individual, is an inherent threat to liberty. But I would
not lead people to rely on this Court for a review that seems to me wholly delusive.
The military reasonableness of these orders can only be determined by military
superiors. If the people ever let command of the war power fall into irresponsible and
unscrupulous hands, the courts wield no power equal to its restraint. The chief re-
straint upon those who command the physical forces of the country, in the future as in
the past, must be their responsibility to the political judgments of their contemporar-
ies and to the moral judgments of history.

My duties as a justice as | see them do not require me to make a military judgment as
to whether General DeWitt’s evacuation and detention program was a reasonable
military necessity. I do not suggest that the courts should have attempted to interfere
with the Army in carrying out its task. But I do not think they may be asked to ex-
ecute a military expedient that has no place in law under the Constitution. I would
reverse the judgment and discharge the prisoner.
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The Aftermath

Since the Supreme Court decisions, the country has reexamined its treatment
of the Japanese Americans during World War II. In 1976, President Ford
rescinded Executive Order 9066, and in 1980 Congress repealed Public Law
503 and created the Commission on Wartime Relocation and Internment of
Civilians. :

The Commission conducted hearings on the internment from July to Decem-
ber 1981. The Commission’s report Personal Justice Denied, issued December
1982, concludes that “a grave injustice” had been committed against Japa-
nese Americans.

In 1985, Gordon Hirabayashi had a second trial, on his coram nobis petition.
Coram nobis is a rarely used judicial process, by which a court can correct an
error made in an earlier criminal conviction. The evidence at trial consisted of
documents found at the National Archives, and others obtained under a
Freedom of Information Act request that showed that government lawyers
during the appeal to the U.S. Supreme Court in 1943 had intentionally
withheld important intelligence reports and other evidence from the courts
that showed that the “military necessity” for the internment was less dire
than asserted.

For example, the government lawyers had ciaimed that there was no time to
determine the loyalty of individual Japanese Americans. The evidence uncov-
ered revealed that the military commanders had decided that it would be
impossible to determine loyalty of the Japanese, regardless of the time factor.

The judge at Hirabayashi’s second trial set aside the conviction on Count I,
the exclusion order, but not Count II, the curfew order. Both sides appealed,
and the Ninth Circuit Court of Appeals set aside both convictions. Finally, in
1987, Gordon Hirabayashi’s struggle to clear his name was over!

In August 1988, Congress passed a statute that provides compensation, up to
a maximum of $20,000 per individual, for Japanese Americans and resident
aliens who were living as of August 10, 1988 and who were confined, held in
custody, relocated or otherwise deprived of property or liberty as a result of
Executive Order 9066. That money is still being paid to survivors.
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Opinion Poll —
How Far Can the Government Go?

Directions: Read the following statements and place the letter that most closely corresponds

with your opinion in the left-hand blank. SA (Strongly Agree), A (Agree), U (Undecided), D
(Disagree), SD (Strongly Disagree).

1. The U.S. is at war with Iraq. There have been threats of terrorism against
Americans, and reports that Iraqis in the U.S. are planning terrorist attacks
in major American cities. The U.S. government should be able to require all
Iraqi aliens in the United States to report to the government for questioning.

2. The U.S. is at war with Iraq. There have been terrorist attacks on American
citizens living in Los Angeles, allegedly led by Iraqis. The government should
be able to require all American citizens of Iraqi descent living in the Los
Angeles area to report to the FBI for questioning.

3. The U S. is at war with Iraq. An American passenger plane was destroyed by
a terrorist bomb, killing 250 people. Airline officials in the U.S. should have

the right to stop and question anyone boarding an airplane who looks like an
Iraqi.

4. Both homosexual men and drug addicts with AIDS should be forcibly quaran-
tined (kept in isolation from all other people) until the AIDS epidemic is

controlled. This would be for their own protection, as well as the safety of the
public.

5. It is the year 1997. The drug problem in the U.S. has reached epidemic
proportions. Crack dealers are on every street corner, and crack houses have
taken over large areas in many American cities. The President has issued an
Executive Order, declaring the situation a national emergency and authoriz-
ing the National Guard to round up dealers and users within areas to be
determined by commanders of the National Guard and put them in prison. °
This should be allowed.

6. Crime involving teenagers in the early morning hours has been on the rise in
a large urban area. In order to protect teens from being victims of crime, and
to control roving gangs of teens, a curfew should be enacted by the County
Council. The curfew would require that everyone 16 years old and under be
off the streets between the hours of 11 p.m. and 6 a.m.
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Salmon Summit

Introduction

Daescription

This multidisciplinary unit is centered on
giving students practice in using mediation
as a creative way to find acceptable solu-
tions to complex issues. Blending science
with civics, this unit is unique in its inves-
tigation of the perspectives of diverse
groups with vested interests in the out-
come. What began nearly twenty years ago
as an “Indian issue” has become a national
concern. The fate of the salmon affects
every citizen.

The Washington State Legislature has
mandated environmental education and
this unit can help meet that requirement.
This unit capitalizes on cooperative group
strategies and provides for utilization of
the multiple intelligences.

Use of Outside Resource Persons

This unit, like nearly all law-related
education units, is enhanced by using
outside resource people. Trained mediators,
environmental experts, commercial and
recreational fishers, scientists, judges, and
lawyers will be able to help the teacher and
the students comprehend this complex
issue.

Time Required
12 to 15 class periods.

1

Overall Qutcomes

Teachers will discover they can readily use
their reading/language arts, social studies
and/or science periods to facilitate this
unit, as the integration of skills and con-
cepts used meet common student learning
objectives in all four subject areas.

Social Studies Outcomes
The students:

* Trace the role of salmon in the history
of the Pacific Northwest.

* Discuss the role of salmon today, using
facts to support their statements.

* Identify points of view and the possible
values these points of view have by
using a value descriptor key.

* Work in cooperative groups.
* Analyze laws and their history.

¢ Synthesize characters based on re-
search.

* Write and/or draw, highlighting issues.

¢ Cooperatively develop plans of action to
solve problems.

* Practice mediation and discuss its pros/
cons.

* Practice the skills of compromise.

* Participate in public service projects.

e
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Reading and Language Arts Outcomes
The students: -

* Develop a logical sequence of ideas from
given readings.

* Demonstrate research skilis using a
variety of resources.

* Read and analyze a variety of material.

* Prepare and present information orally
to meet specific criteria.

* Review and discuss laws.

¢ (Compare/contrast various points of view
on an issue.

¢ Write poetry and/or songs.

* Write newspaper articles using stan-
dared format and criteria.

* Role play, creating and maintaining
a character based on research of an
issue.

Science Outcomes
The students:

« Identify the life cycle of the salmon.
* Describe anadromous fish.

¢ Illustrate salmon habita’, and habitat
destruction.

¢ Teach others about the kinds of salmo-
nids.

¢ Demonstrate the structure and function
“of fish.

* Analyze threats to the salmonids.
* Develop models of’ watersheds.

¢ Identify the characteristics of estuaries
and discuss their value to the environ-
ment.

Higher Order Thinking Skill Qutcomes
The students:

* Practice independent and cooperative
decision-making.

¢ Solve problems.
¢ Analyze and apply law.

* Develop ways to teach others new
information.

¢ Create criteria and analyze their own
performance based on that criteria.

* Practice suppositions, proofs, and ra-
tionales for social issues.

* Listen and participate in small end
large group discussions using analysis
and synthesis to solve problems.

¢ Write papers stating and supporting
thei. opirion based on research.

¢ Evaluate consequences.

¢ Use hypothetical situations to practice
problem-solving skills.
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Steelhead Management.
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Salmon Activity Packet for the Class-
room, Elementary Level. Olympia, WA.
1993. Activities for grades 4 — 5. Avail-
able by request from Department of
Fisheries (206) 902-2261.
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fishing for salmon.
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the plight of the Columbia River salmon
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Salmon Summit

Lesson 1

Objectives
Students will:

* Investigate an aspect of the life of
salmonids in the Pacific Northwest.

* Design a large, informational poster
highlighting their research.

* Discuss strategies for remembering the
information that will be presented.

* Present the results of their research at a
“teach-in” session and display their
posters.

* Evaluate their own work using a prede-
termined criteria.

Materials

* Assorted art supplies: markers, poster
board, stencils, etc.

* Books and print material on salmonids
(see bibliography).

¢ Evaluation Sheet.

¢ Reading, “Columbia River’s 200 Years
as ‘Cord of Life of Northwest."”

e Salmon Circle song.

Time Required
5 to 7 class periods.

185
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Prior to Lasson
* Run copies of material that might prove
helpful for the students to use during
their research if you have a young class

or are pressed for time. (See bibliogra-
phy.)

* Read all the attached print material so
that you have a familiarity with the
issues and the various interest groups
involved in the salmon question.

* Run copies of the evaluation sheet and
the newspaper article “Columbia
River’s....”

Procedures
M Tell your students the story of the
Salmon Chief:

“There is a Northwest Indian story that
tells of the Salmon Chief. As the leader of
all the salmon people, it is his duty tc send
a scout to the land of the humans once a
year. If the humans treat the scout with
respect, the Salmon Chief leads his people
up the rivers to spawn once more. How-
ever, if the scout should ever report disre-
spectful treatment, the Salmon Chief
would return no more.

“On the Tulalip Indian reservation near
Marysville, Washington, the Tulalip people
wait each year for the salmon scout to
celebrate the First Salmon Ceremony.
When he is caught, the fish is brought
ashore on a plank adorned with fresh fern
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boughs and is cooked in the traditional
manner. Every bone of iae fish is carefully
preserved. When the ceremony is over, the
bones are respectfullv returned to the
waters of Port Susan Bay @0 that the scout
can return and reassure the Salmon Chief
that the people acknowledge his impor-
tance.”

B Is it harder for the salmon to return
each year? Why? List students’ responses
on the board or overhead.

The return of salmon tecday has become
a major issue. Many groups of people
are involved. Each group seems to have
a different idea about who's to blame
and how to solve this issue. We are
going to spend the next couple of weeks
immersing ourselves in the salmon
issue. Our first step is to learn all we
can about this particular species.

M Yind out if anyone knows what a
salmonid is.

The term “salmonid” refers to all the
fish in the family related to the species
we commonly call salmon: steelhead,
grayling, char, cutthroat, etc. Some of
the fish are anadromous (migrate from
fresh water to salt water) and some are
not.

M Tell the students that they are going
to create an informational presentation
with an accompanying poster about differ-
ent aspects of the salmon. Ask the students
to volunteer or use a lottery system to
identify which student will be responsible
for what specific information. [You might
want to show one of the videos at this
point, to help students decide what topics

they ~ant to research. “When the Salmon
Runs Dry” gives an excellent overview.]
Most classes will require assigning two or
three students to a topic, encouraging
cooperative group work.

Suggested topics:

¢ Life Cycle of a Salmon

¢ Kinds of Salmonids

¢ Anadromous Fish

¢ Habitat of Salmon

¢ Structure and Function of a Salmon

* Food Web of the Salmon

¢ Importance of Streams to Salmon

¢ Threats to Salmon

* Role of Salmon in History

* Role of Salmon Today

¢ Watersheds and Salmon

¢ Estuaries and Salmon

¢ Other student-initiated topics

B Ask students to identify the character-
istics of a good informaticnal poster; for
example, clear, simple, accurate, eye-
catching, memorable, large, well-planned.
The goal is to design the poster to empha-
size the salient points of the topic. Set a
maximum time limit per presentation; e.g.,
five minutes. Suggest that students work
on the oral presentation first and then do a
draft of the poster in pencil before using
markers or paint. Remind them to check
spelling and spacing. Recommend to the
students that they outline their lettering in
fine black felt tip for better effect.

B Share the evaluation sheet that will
be used. A model is attached. Tailor it to fit
the characteristics your class identifies as
important.

184
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@ Agree on a deadline when all work
will be accomplished, ready to be shared.
Stress the importance of this assignment.
Remind students that they will be teaching
the class information vital for the rest of
the unit and that the research they will do
is critical to the success of the Salmon
Summit they will be holding later.

EW On the day of the presentations, tell
the students that it is especially important
that everyone learn from everyone else. As
the different groups or individuals present,
ask what are some strategies students
might use to really learn from each presen-
tation? Discuss. ‘

B Proceed with presentations. You may
want to leave time for questions and dis-
cussion at the end of each presentation.
Using the Evaluation Sheet, you might
want to evaluate each presentation at this
time.

M Using the Evaluation Sheet, ask
students to evaluate their own presenta-
tion and pester. Depending on your goals
for the class, you might want to meet with
each group individually and compare your
evaluation with theirs. Or vou might
simply collect the student evaluations and
average them with yours for a grade.

B Pass out reading, “Columbia River's
20J Years as ‘Cord of Life of Northwest.”
Depending on time, either read in class or
make it a homework assignment. This is an
excellent history piece on the Columbia

River and helps set the stage for the rest of
the unit’s work.

Extensions

* Bringin a salmon and identify the
structure and function of each part.

¢ Go to a hatchery to see how salmon are
raised.

¢ Mazke paper salmon with structure
accurately portrayed. Hang the fish
from ceiling.

¢ Ifitis the fall, travel to a stream to
watch the salmon return.

* Bring a fish biologist or a State Fisher-
ies/Wildlife expert to talk about the
salmon.

¢ Watch a video: either “When the Salmon
Runs Dry,” or “Journey of the Kings.”
(See bibliography.)

* Introduce the Saimon Circle song. Once
learned, the melody is quite haunting.
Students might be able to bring in
instruments or tapes of accompaniment.
Tell the students while this is not an
Indian song, it is based on Indian songs.
They might want to try to write their
own song.

185
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Evaluation Sheet

(10 points possible per category)

Oral presentation:

1.

2.

Did I speak loudly enough for the whole class to hear?
Did I look at my audience?

Did I stand calmly?

Was [ well-prepared?

Did I present important information?

Poster presentation:

6.

7.

8.

9.

Did my poster have a title?
Was the information clearly depicted?
Was the information accurate?

Was the poster eye-catching?

10. Was it large enough for everyone to see?

What would I do differently if I did this project again?

Signed:

186
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Columbia River’s 200 Years as “Cord of Life of

Northwest”

By Nicholas K. Geranios, Associated Press

Los Angeles Times
August 30, 1992

ROCKY REACH DAM, Wash. —
Stand on this massive Columbia
River dam and you can view salmon
swimming up a concrete fish ladder,
listen to the hum of electrical trans-
mission towers, and gaze at fruit
orchards along the shore. This is not
the same river that Robert Gray dis-
covered 200 years ago.

But it is a microcosm of the uses
and abuses the Columbia River has
endured since Gray became the first
white person to enter the river on
May 11,1792, nearly 500 miles south
of here.

While the world commemorates
the 500th anniversary of Christo-
pher Columbus’ voyage to America,
the Columbia Riverbicentennial has
been largely ignored, except in the
Northwest.

Yet the river's discovery launched
settlement and industries that are
profoundly important today.

Aerospace, agriculture, aluminum
and atom bombs all owe a debt to the
1,210-mile Columbia.

“This is one of the most powerful
river courses in the world,” says Bill
Lang, a professor at Washington
State University. “It's the cord of life
of the Northwest. *

Europeans had heard legends of a
great river of the West almost from
the time of Columbus. But genera-
tions of explorers failed to prove such
a river existed.

The spot where the massive Co-
lumbia pours into the Pacific Ocean
had looked like a river to some pass-
ing mariners, but iione dared try to
sail past the treacherous bar to find
out.

Gray, a fur trader hired by Boston

businessmen, determined to test the
theory during his 1792 voyage.

“Gray believed what he heard
about the river being here,” said
Garry Breckon, director of the Co-
lumbia River Bicentennial Commis-
sion in Portland, Ore.

Against the advice of Capt. George
Vancouver of the British navy, Gray
navigated his ship through the
treacherous waters and into the es-
tuary the morning of May 11.

“He must have been very lucky
with regard toc weather,” Breckon
says. “He did it with no knowledge of
the underwater terrain.”

Gray’s entry formed the basis for
the later U.S. claim to the river over
Great Britain. He named the river
after his ship, the Columbia Rediviva.

But like many great discoveries,
this one was not immediately appre-
ciated.

“When ~e were over the bar, we
found this to be a large river of fresh
water, up which we steered,” Gray
wrote in undramatic prose in his log.

Gray’s second mate, John Boit, was
more moved.

“The river extended to the NE as
far as the eye cou'd reach, and waters
fit to drink as far down as the bars at
the entrance,” Boit wrote in his log.
“Wedirected our course up this noble
river in search of a village.”

The Columbia Rediviva sailed a
few miles upriver, made repairs and
filled its water casks, as Gray traded
with Indians for furs.

Breckon said the trading was not
good, since Gray was primarily after
sea otter pelts.

On May 20, Gray sailed out of the
river and contingied north to acquire

155

more furs.

“I don’t think he realized how im-
portant what he did was,” Breckon
said. “He dropped into obscurity. He
probably died about 1806 of yellow
fever and was buried at sea.”

The British quickly realized the
importance. Vancouver, the British
navy captain, hustled to the river’s
mouth to stake a British claim.

The HMS Chatham, led by Lt.
William Broughton, succeeded in
entering the Columbia and sailed 20
miles upriver. Broughton then trav-
eled an additional 80 miles in a
smaller boat to a site near present-
day Vancouver, Wash.

Broughton contended that Gray
had not actually entered the river
itself but only a sound that prereded
it.

That was the basis of the English
claim that Broughton had actually
claimed theriver for his country.The
matter was not settled until 1846
when the 49th parallel was estab-
lished as the border between the
United States and Canada.

Gray’s chart ofhis passage into the
river was a Key document in that
decision. The chart is currently on
display at a major Columbia River
exhibition in Astoria, Ore.

“If the U.S. had not been able to
establish a presence ahead of the
British, we would now be living in
Mexico and looking across the river -
at Canada,” Breckon says.

The first major use of the Colum-
bia was for transportation into the
interior.

The onslaught of Europeans proved
a disaster for the Indian tribes.

“Diseaso wiped out half the native
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population by 1830,” Lang says.
“Smallpox, diphtheria, cholera, ma-
laria.”

In 1811, John Jacob Astor and his
Pacific Fur Co. established Astoria,
the first American settlement west
of the Rocky Mountains, and began
the commercialization of the region.

In the 19308, hydroelectric dams
arrived and the river'sbenefits vastly
expanded. The river offers about one-
third of the potential hydropower in
the United States.

These days, the river and its tribu-
taries:

* Provideirrigation water for more
than 1 million acres of crops and
billions of dollars in revenue. Most of
the nation’s apples, frozen french
fries, cherries and 40 other crops are
watered by the Cclumbia and its
tributaries.

* Provide hydroelectric power that
is shipped throughout the West, and
rnade possible the industrialization
ofthe Northwest. A third of the power
is used by aluminum reduction mills
that produce 40% of the nation’s sup-
ply, including much of the skin for
Boeing airliners.

* Provide the water highway by
which barges as far inland as
Lewiston, Idaho, carry Western grain
to seaports for export.

* Provided the power and cooling
water to operate nine plutonium re-
actors at the Hanford nuclear reser-
vation in Washington state, which
made most of that key ingredient in
nuclear weapons.

* Provide a wealth of tourist and
recreation opportunities, including
the Columbia River Gorge National
Scenic Area, establishedin 1986, plus
reservoirs for fishing and boating
and extensive museum and visitor
centers at dams.

But all this development has a
negative side that has become promi-
nent only in recent years.

The dams decimated the wild
salmon runs, devastating Indian re-
ligious and cultural practices, and
spawning an ongoing debate on how
to restore the endangered species.

The potential effect of saving the

salmon could run into billions of dol-
lars. About $1 billion has been spent
since 1981 with mixed results.

Spectacular Celilo Falls was inun-
dated by the waters of The Dalles
Dam, destroying an ancient Indian
fishing ground that is still mourned
30 years later.

Also, the Hanford nuclearreserva-
tion produced nuclear waste either
dumped directly into the river or to
ground waterthateventually reached
the river. The nation’s most polluted
nuclear site will require billions to
clean up, and may have damaged the
health of thousands of nearby resi-
dents.

The river also suffers from silt-
ation caused by logging, and pollu-
tion from runoffofagricultural chemi-
cals and chemicals used in paper
mills, Lang says.

For all the development, the Co-
lumbia remains relatively clean by
the standards of other highly devel-
oped river systems, Lang says.

One reason is the lack of popula-
tion along its banks.

For much of its course through the
United States it winds past farms,
desert !ands and between the walls
of a huge gorge. The cities are small
population centers such as
Wenatchee, Wash., Richland-
Kennewick-Pasco, Wash., and The
Dalles, Ore.

Only near the end of its course at
Portland, Ore.,does theriverreach a
major city.

In addition, the river’s two great-
est resources—irrigation water and
electricity—were easily transported
elsewhere and users do not need to
locate nearby, Lang says.

Reprinted with permission of As-
sociated Press, copyright 1992.
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Salmon Summit — Lesson 1: Salmon Circle

Lite Salmion Circle

(By Fraser Lang, as enacted at the Longhouse Wednesday night)
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To the long slow rhythm of a four-year cycle,
to the pounding beat of the oceans that are like a
drum that sounds clear across the globe,

and it's calling its children,

it's calling u-rh home.
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By the taste of the waters they 1cturn to the source
lay down their eggs feel the life force
resting safe in Lhe gravel pass the winter through,
these great fish are dying

5 ~, but in ¥ spring life renews,
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Salmon Summit

Lesson 2

Objectives

* Students will read newspaper and
magazine articles to identify the diverse
groups of people who have a vested
interest in recovering and enhancing the
dwindling salmon runs.

* Students will identify statements,
feelings, and facts attributed to each
group from the readings.

¢ Students will speculate about the beliefs
and values of each group regarding
salmon recovery and enhancement.

Materials
Copies of handouts:

¢ Value descriptors
¢ Issue analysis chart
Newspaper articles

Time Required
2 to 3 class periods.

Prior to Lesson

* Divide students into groups of no more
than 3 or 4 students. Make copies of the
attached articles so each group has one
or two articles to read and analyze.
Make enough cuvies for each student, to
have an individual copy of his or her
group’s articles.

" INTRAPERSONAL
" INTERPERSONAL = - -

" LOGICAL/MATHEMATICAL

Procsdures

B Ask the students why salmon runs
might be extinct or threatened with extinc-
tion. Discuss.

B Tell the students they are going to read
information from newspapers and magazines
to find out about the reasons for the dwin-
dling salmon runs. They will find, as they
read, that different groups of people think
there are different reasons for the decrease.
Tell students they should start to identify
each group of people that has a point of view
or an interest in the survival of the salmon.

M Pass out the articles. Before students
begin reading, ask them what we mean by
“bias.” Remind them that each writer or
journalist has a point of view, even if they
intend to be neutral. Point out that some
newspapers or magazines have an editorial
slant and that it is helpful tc be aware of
that slant when reading and evaluating
information derived from that source.

Encourage students to evaluate the
author’s point of view and to be aware of
bias when reading the articles. Then, tell
students to read silently and highlight
important information.

B In their small groups, ask the stu-
dents to work cooperatively to identify the
different groups who have a vested interest
in the salmon cycle and briefly discuss
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Salmon Summit — Lesson 2

their points of view. If you have time for
students to do additional research, you
may want to provide students with ad-
dresses and phone numbers (in the bibliog-
raphy) of some of the government agencies
involved in the salmon issue.

M Ask each group to report about their
article. On the overhead or on the black-
board, the teacher or a student should
record information from each group, listing
interested groups and any comments
regarding its point of view. (Some teachers
might find it useful to make a “mind map”
to record the information given at this
point, rather than a list.)

Groups of interested people who should
be identified:
* Commercial fishers
* Recreational fishers
* Indian fishers
¢ Environmentalists
* Bonneville Power Authority
* Farmers from Eastern Washington
* Barge owners on the Columbia River
* Aluminum factory owners
* Loggers/miners
* Hatchery owners
* Commercial fish farmers
e State Fisheries and State Wildlife

Departments
* Fish advocates
e Citizens (tax and rate payers)
* Army Corps of Engineers
* Biologists

M With this list of groups with a vested
_aterest in the salmon, plus any others
students add, ask the students to return to
their readings. Ask them to scan the reading
looking for comments or statements made by
representatives of each group. List each
statement under the group. (See sample
below.)

M Using the issue analysis chart and
the value descriptors, attribute likely
beliefs and values to each group. Sample:

Commerclal Fishermen

* We've given up more than anyone
else already.

* We're almost an endangered species
ourselves.

e How wiil we support our families?

Indlan Fishermen

* Saimon are a way of life.

* We are guaranteed by treaty 50% of
the saimon.

* The state is obligated to make sure
there are saimon for us to catch.

Recreatlonal Fishermen

* We used to catch more fish. Now
there's hardly any left.

* We bring in a lot of money for the
state—we should be favored.

¢ Fishing is a right.

Famer

* If | don't get the water | need for my
crops, I'm out of business.

* Food will become more expensive.

* More people will be out of work.

Extension

If possible, interview someone from one or
more of the vested groups to discover what
they believe and what they value. If not
possible, survey a group of adults to see what
they can tell students about their beliefs and
values regarding salmon recovery and en-
hancement. Report on the findings.
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Salmon Summit — Lesson 2: Value Descriptors

Value Descriptors

The following statements attempt to name and define spe«ific value positions.
These definitions as well as the list itself are incomplete.

Political ................ The activities, functions, and pelicies of governments and
their agents.

Economic.............. The use and exchange of money and materials.

Religious............... The use of belief systems based on faith; dogma.

Ecological............. The maintenance of the integrity of natural systems.

Scientific .............. Concerning those attributes associated with observable

proof or experiments which can be duplicated.

Cultural ................ Pertaining to the continuation/preservation of the beliefs,
values, arts, customs, etc. of a society.

Educational ......... Conceruiug the accumulation, use, and communication of
knowledge.

Aesthetic............... The appreciation of form, composition, and color through
the senses.

Social ........cccoeeen. Pertaining to shared human feelings, empathy, and

: status.

Recreational ........ Pertaining to a focus on individual self-satisfaction and
fulfillment.

Egocentric............ Pertaining to leisure activities.

Ethnocentric........ Pertaining to a focus on the fulfillment of ethnic goals.

Health.................... The maintenance of positive human physiological condi-
tions.

Ethical/Moral....... Pertaining to present and future responsibilities, rights
and wrongs, and ethical standards.

From Kraft General Foods Environmental Institute Program, 1991
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Salmon Summit — Lesson 2: Issue Analysis Chart

Issue Analysis Chart

Critical questions about issues:

1. Who has a vested interest?

2. What are their beliefs and values?

3. How valid is the information used by each interested group?

4. How valid is the interpretation of the information used by each interested
group?

5. How is the issue decision to be made?

6. What are the trade-offs involved in solving the issue?

Benefits: who? what?

Costs: who? what?

7. Are all the interested groups bearing the costs and gaining the benefits
equally?

8. What are the intended results? And the unintended consequences?

Adapted from Kraft General Foods Environmental Institute Program, 1991

1390

UPSICEL ~— LRE: Challenging Students With the Law 223




Q

Salmon Summit — Lesson 2: Issue Analysis Chart

" ‘The Interested Groups | '

194

Adapted from Kraft General Foods Environmental Institute Program, 1991

Issue Analysis Chart ‘ ;,\'
The Issue: ‘ d

" TheirBeliefs |7 TheValues. . '
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Salmon Summit — Lesson 2: Newspaper Articles

Lifestyies, Livelihoods Are at Stake Over
Pending Endangered-Species Decision—
Difficuity in Trying to Define a Species

By Jim Simon, Maria Williams

The Seaitle Times
March 31, 1991

Within a few days, those who have
dammed, dredged and fished the
Columbia River will likely be feeling
what onecallsa“loadedbureaucratic
pistol to our head”—the federal En-
dangered Species Act.

The law is a potent weapon in the
fight to save salmon. Already it has
triggered political, economic and sci-
entific considerations immensely
more complex and far-reaching than
those that went into last year's rul-
ing to protect the spotted owl.

This time around, the final deci-
sion tolist the salmon as endangered
orthreatened rests with Secretary of
Commerce Robert Mosbacher. This
week, he is expected to act on a peti-
tion from Idaho’s Shoshone Bannock
Tribe, which seeks to protect the
wild sockeye run on the Snake River.

By June 7, the agency is scheduled
to rule on petitions filed by Oregon
Trout and other conservation groups
seeking protection for four other wild
runs in the Columbia River system:
three seasonal Chinook runs that
spawnin the Snakeand acohostrain
native to the lower Columbia.

In making the decisions,
Mosbacher will be looking chiefly to
the Commerce Department’s Na-
tional Marine Fisheries Service and
its Northwest regional director,
Rolland Schmitten. Schmitten has
already made his recommendation
on the sockeye run, but he will not
say what it is.

If any of the salmon runs is listed,
Schmitten’s agency willhaveone year
to draft a long-term recovery plan.

Spreading the Pain
It's in the recovery plan that the

real impact would be feit. Such a
plan would require that, for the first
time since the concrete monoliths of
Grand Coulee and Bonneville were
erected decades ago, survival of the
salmon be given top priority in river-
management decisions.

In theory, the government could
dramatically curtail all activities—
power generation, irrigation, ship-
ping and fishing—that interfere with
the survival of salmon. Regardless of
cost.

Whateverrecovery planis shaped,
says Schmitten, it will have to in-
clude not just protection for the re-
mainingfish but a measurable means
of increasing its numbers.

To policy-makers like Washington
Gov. Booth Gardner, themost imme-
diate question is whether the river’s
myriad interest groups can agree on
a regional protection plan, rather
than leaving the job to the courts or
politicians in Washington, D.C.

“What we’ve got to do now is come
up with our own regional plan that
spreads the pain across the river
system sonobody gets crushed,” says
Gardner aide Dan Silver.

Looking Locally

Schmitten, a former Washington
state legislator and fisheries-depart-
ment director, favors a local solu-
tion. De facto responsibility fordraft-
ingthe recoveryplan, hesays, should
go to a group that has already spent
a lot of time thrashing through the
issues: the “Salmon Summit” con-
vened last fall by Oregon Sen. Mark
Hatfield.

So far, though, the summit's widely
diverse members have failed to find
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the kind of negotiated solution
Schmitten envisions.

Says Bruce Lovelin, who repre-
sented irrigation interests, “I think
people came with an all-or-nothing
attitude. The accomplishments
though, are appreciable: The sum-
mit, if we'll allow it to be, has started
the road to recovery.”

And, Schmitten notes, the recov-
ery plan his agency adopts would
have the clear enforcement author-
ity that the summit and previous
programs have lacked. Schmitten’s
agency would focus first on increas-
ing water flows to help fish migrate,
and on further fishing restrictions.
Whileit drafts the longer-term plan,
the agency could take emergency
steps for the rest of 1991.

Conservationists will likely con-
tinue to push for diverting more wa-
ter from irrigation and from utilities
at the dams. Power companies will
probably continue resisting, calling
instead for further restrictions on
fishing.

Asking What’s ‘Wild’

Behind the visibly intense politi-
cal wrangling—but no less signifi-
cant to any plan for saving the
salmon—has been the work of a 33-
member scientific panel put together
bythemarine fisheries service. Their
task: Determine, both genetically and
geographically, what defines a spe-
cies of salmon and decide at what
point those species become endan-
gered.

Under the language of the Endan-
gered Species Act, Marine Fisheries
officials say a distinct fish popula-
tion in a specific geographic spot is
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Salmon Summit — Lesson 2: Newspaper Articles

eligible for protection. A precedent
was set in 1988 when Marine Figher-
ies declared a Chinook run on
California's Sacramento River en-
dangered, requiring one dam to shut
down for two months each year.

Now Marine Fisheries is trying to
write more precise rules for classify-
ing a species. The ramifications are
enormous.

The salmon’s mysterious life cycle
brings them back from the sea to
their freshwater birthplace to spawn
and die. Each tributary of the Co-
lumbia, each shady creek, is thought
to produce a distinet run that for the
most part reproduces only among its
own. And each of those runs, in
theory, might be eligible for special
protection.

Determining whether the spotted
owl was endangered was, by com-
parison, a straightforward task: Re-
searchers came up with estimates of
howmanybreeding pairs existed and
at what point the population drops
below where the species can con-
tinue propagating itself. Salmon
present a greater challenge.

Different Strains

Chinookand cohoasawholearen’t
in danger of disappearing. Millions
are being raised in hatcheries or
spawningin the cold rivers of Alaska
and Canada, even as wild runs have
vanished throughout the Columbia
Basin. Hatchery-raised salmon from
the Umatilla River were recently dis-
covered interbreeding with native
stocks that spawn in the Snake, com-
plicating the notion of identifying
precise populations.

The challenge is most evident in
the Snake River sockeye. By all ac-
counts, the ocean-going sockeye is
virtually extinct. Only one is known
to have survived the 970-mile jour-
ney from the sea tospawning grounds
in Idaho’s Redfish Lake last year.
But its freshwater cousin known as
the kokanee, considered virtually a
genetic twin of the sockeye, thrives
in Idaho’s lakes and reservoirs.

Conservationists say preserving
the wild salmon left in the Columbia

and its tributaries is essential to
saving local ecosystems, as well as
preserving the strongest genetic
strains of salmon. They compareit to
the need for preserving genetic di-
versity among farm animals or do-.
mestic crops.

“The importance of genetic diver-
sity in the long term is still very
unknown,” said Jim Lichatowich, a
biologist with the Jamestown
Klallam tribe. “But we believe these
little wild stocks are the seed banks
for future salmon production. Ifyou're
going to save the salmon, wild or in
hatcheries, youneed tosave thebuild-
ing blocks.” '

Who Runs The River

More than 30 agencies—federal,
state, publicand private—havea say
in managing the Columbia River sys-
tem, Thereis no central authority, a
fact complicating decision-maki-.g.
Among the agencies:

Northwest Power Planning
Council

Created by Congress in .980,
the council is composed of represen-
tatives appointed by the grvernors of
Washington, Oregon, Idaho and
Montana. The council was originally
assigned three tasks: develop a 20-
year electrical-power plan to guar-
antee adequate and reliable energy
at the lowest cost; devise ways to
“protect, mitigate and enhance”
fish and wildlife affected by hydro-
power development on the Columbia
and its tributaries; and encourage
public participation in both
processes.

Bonneville Power
Administration

Created by Congress in 1937, this
federal agencyisresponsible for gen-
erating and selling power from the
Columbia system’s federal hydroelec-
tric dams. Bonneville also must fi-
nance efforts to protect, mitigate and
enhance fish and wildlife affected by
those dams. Its efforts must be con-
sistent with the Northwest power
council’s programs. Bonneville is

13

wholly financed by Pacific North-
west ratepayers.

Fish And Wildlife Agencies
These state agencies play a cen-
tral role in policing commercial and
sport fish harvests in Washington,
Oregon, Idaho and Montana. The
U.S. Fish and Wildlife Service and
the National Marine Fisheries Ser-
vicealsodirect fish and wildlife man-
agement policy. The agencies also
consider comiment on harvest limits
and other management efforts from
the Northern Pacific Fishery Man-
agement Council, the Canada De-
partment of Fisheries and Oceans,
the Pacific Salmon Treaty and the
Columbia River Compact of 1918.

Indian Tribes

Four tribes have treaty rights to
the Columbia’s resources and a say
in managing them. They are: the
Yakima Tribes of Washington;
Umatilla Tribes and Warm Springs
Tribes of Oregon, and the Nez Perce
Tribes of Idaho.

Federal Dam Operators

The U.S. Army Corpsof Engineers
and the U.S. Bureau of Reclamation
are responsible for building and
operating most of the Columbia’s
federal hydro dams, as well as help-
ing minimize fish-run damage
caused by power generation and irri-
gation.

Non-federal Dam Operators

A number of private and publicly
owned utilities that have designed
and built their own dams on the
Columbia system are required by
lawtopay atleast ashare ofthe costs
of enhancing fish runs, usually by
hatchery production.

Federal Energy Regulatory
Commission

FERC, which had its beginnings
in the 1920 Federal Water Power
Act, is responsible for licensing non-
federal hydro projects, and must con-
sult with other river managers be-
fore approving a new project.

b
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Federal, State Land Managers

Because natural-resource devel op-
ment activities, such as logging and
mining, rely on cheap power and
water supplies but may compromise
spawning habitat and water quality,
the federal Bureau of Land Manage-
ment, the National Park Service, the
U.S. Forest Service and the natural-
resources departments of Washing-
ton, Oregon, Idaho and Montanaalso
participate in developing policy and
regulations.

The Weaith of the Columbia
River Is Dispersed Worldwide

Since early in this century, the
number of salmon in the Columbia
River has plummeted 85 percent,
from 16 to 2.5 million. Of the 2.5
million, an estimated 300,000 are
salmon from wild strains; the rest
were spawned in hatcheries.

¢ Commercial and sport fisheries
on the Columbia and the Snake are
estimated to be $133 million-a-year
industry. The Columbia River is the
second-largest navigational trans-
portation system in the U.S., after
the Mississippi River.

Sixty-Sixmillion tons of cargo were
moved on the Columbia and Snake
rivers in 1989.

* The Columbia carries a quarter-
million cubic feet of water per second
to the ocean—enough for every
drought-stricken Californian (there
are 30 million of them) to drink a
glass of water every second.

¢ Columbia River dams generate
enough power to keep 16 Seattle’s lit
all year-round. Electricity from the
hydrosystem lights homes and pow-
ers factories as far away as Los An-
geles and Salt Lake City.

¢ Columbia River hydropower
helps produce 43 percent of the U.S.
aluminum supply, roughly 2 million
tons a year. The industry employs
about 10,000 people, supplying com-
panies such as Boeing, the world’s
largest builder of commercial airlin-
ers.

¢ Wheat fiom irrigated lands is
used in Japan, Korea, Taiwan and
other Asian countries to make

noodles, bread, fortune cookies and
other food products.

* The U.S. Army.Corps of Engi-
neers barges more than 20 million
smolts (juvenile salmon) around the
dams each year.

* More than $5 billion worth of
crops are produced on 8 million irri-

gated acres-—a desert area roughly

twice the size of Kuwait.

Reprinted with permission of The
Seattle Times.

137

UPSICEL — LRE: Challenging Students With the Law




Salmon Summit — Lesson 2: Newspaper Articles

Fishing Industry Calils itself Victim, Not Cause,
of Salmon Shortage — Fishermen on the Line

By Marla Williams
The Seattle Times
April 1, 1991

CHINOOK, Pacific County —
There is flooding on the only road
through town. The plywood sheets
nailed across the windows of failed
cafes and tackle shops are tearing
loose, flipping end over end until
caught in ths stone breakwater that
separates the town from the Colum-
bia River.

And the hard, slanted rain is driv-
ing the fishing boats back in. At the
dock, 63-year-old Les Clark gives one
last yank on the bowline of his boat,
the St. Frances II, and calls it a day.
A wasted day: He never left the har-
bor.

“No point,” says Clark, a third-
generation Columbia River fisher-
man. “Only thing worse than the
weather is the fishing. Most guys
aren’t making expenses.”

Located within sight of the river’s
wide mouth, the town of Chinook
took its name and purpose from the
king of Pacific salmon. Then a prac-
tical act, today it seems quixotic:
Here along tl.e Columbia, where pio-
neer fishermen used horses to drag
nets bulging with salmon from the
river, their descendants are now
lucky to haul in a few dozen fish.

A precipitous decline, but hardly
sudden. For decades, local fisher-
men have complained of rapidly dwin-
dling fish stocks and demanded
loudly that something be done.

Ironically, an attempt to protect
and rebuild depleted salmon runs
now threatens to deny the fishermen
the income and independence they
want.

Within days, U.S. Secretary of
Commerce Robert Mosbacher is ex-
pected to decide whether to grant the

first of five petitions seeking protec-
tion of five Columbia salmon runs
under the Endangered Species Act.

“We want to save the salmon, but
this could close the fishery from
Canada to California,” says Bob
Eaton, president of Salmon For All,
an industry group. “It could close
entire towns.”

Ifevenonerunislisted, thousands
of other inland and marine strains
could become eligible for protection.
Countless streams, rivers, lakes and
miles of ocean could be posted off-
limits for sport and commercial fish-
ing. In some cases boating and other
recreational activities could be shut
down.

A recent report by the American
Fisheries Society notes that at jeast
76 salmon runs in the Columbia sys-
tem are in trouble, including nearly
half with a high risk of extinction.
Based on those figures, the Oregon
Natural Resources Council is consid-
ering filing petitions to protect as
many as 195 salmon runs through-
out the West.

A desperate measure for what
many believe is a desperate situa-
tion. .

At the turn of the century, 16 mil-
lion: returning salmon roiled the wa-
ters of the Columbia. This year, 2.5
million are expected, barely a ripple.

And most will head for hatcheries.
Fisheries specialists estimate fewer
than 300,000 wild salmon will swim
upriver to spawn in natal streams.

Half the runs of wild salmon are
thought to be already extinct on the
Columbia and its main tributary,
the Snake River. Salmon of legend-
ary size and fight have disappeared

ide

without ever being declared threat-
ened or endangered, victims of
progress.

Commercialfishermen fear asimi-
lar fate. Says Dan Schrader of
Hoquiam, “I'm 26 years old and I've
already been fishing half my life. I
got sea legs—I don’t know how far
they’ll carry me if I'm forced onto the
land.”

Even if commercial fishermen are
not taken off the river by an endan-
gered-species listing, the tide is run-
ning against them. Qur developing
modern ethic that everything wild
should be preserved is eroding the
long-standingbelief that humankind
has arighttoexploit nature’sbounty.

Fishermen fault hydroelectric
dams for the declining salmon runs
and their failing industry. Hydro-
electric development may, in fact,
present thegreatestm -nace,butitis
by no means the only cs.use of their
trouble.

Beginning with Supreme Court
rulingsinthe 1970s,nsn-Indian fish-
ermen have been forced to substan-
tially reduce their catch. The contro-
versial 1974 decision of U.S. District
Judge CGeorge Boldt, which recog-
nized Indians’ traditional, spiritual
and commercial right to salmon, gave
the tribes at least half the fish. Be-
fore that ruling -which met with gun-
fire and bloodshed—tribes caught
less than 5 percent.

Since then, regulatory changes
have limited the commercial catch
even further. Like loggers and min-
ers who live by extracting nature’s
wealth, fishermen have been under
increasing pressure from environ-
mentalists and governments, all of
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which consider catch limits one sure
way of protecting salmon runs.

Since 1975, ocean trollers, whofish
with hook and line, have seen their
Chinook harvest reduced by 82 per-
cent, their take of coho by 94 percent,
according to the Pacific Fishery Man-
agement Council, which oversees
ocean salmon fishing.

Translated to loss of income, the
numbers are equally startling: In
1988, ocean “rollers generated close
to $62 million in direct and indirect
income for Washington and Oregon;
in 1989, income dropped to less than
$32 million.

Already in trouble, many ocean
trollers may go down in the coming
year regardless of the Commerce
Depariment’s decision. To protect
other depressed natural stocks,
maiunly Hood Canal coho, the Man-
agement Council may cut the coho
harvest limit in half from last year,
to 50,000.

Gill-net fishermen, who cast huge
curtain like nets on the river, are
also on rough water. Last month, the
spring Chinook fishing season was
closed a week early, at the height of
the run, to preserve salmon headed
to the upper Columbia and Snake.

Early counts of Chinook salmon
entering the Columbia indicate the
spring run is the third- or fourth-
lowest of all time: 62,000 are ex-
pected to migrate past Bonneville
Dam. Less than 5,000 are expected
to make it past eight hydroelectric
dams to Snake River spawning
grounds.

Both Indian and non-Indian Co-
lumbia gill-netters produced roughly
$49 million in direct and indirect
income in 1988; in 1989, revenues
were barely $18 million. And the
numbers are likely to get worse,
whether or not endangered status is
granted.

“I'll tell you, it's scary,” says Jim
Harris, a fish buyer for Jessie’s lwaco
Fish Co. “We dor't have a Boeing or
a Microsoft. We don’t have much of
anywhere to work if you don’t fish or
work in something related to fish.
Cut back fishing any more and you

cut off life in this town.”

A 50-mph wind blasts the public
dock at Chinook, rattling the scales
at a fish-buying station where David
Mandich of Hoquiam, skipper of the
Scavenger, is weighing in his catch.

Like most who fish and live in the
area, the 32-year-old Mandich was
fishing on the river before he could
drive on the roads; he was 13. He and
his partner, Jim Johnson of Aber-
deen, had been out most of the night
and all of the morning, but even the
brutal weather hadn’t dampened
their intent to head back to the river
assoon asthey’dcompleted their busi-
ness.

Into the scales they dump the last
of 11 spring Chinook—fish the color
of tarnished sterling, 3 feet long and
well-muscled. Total catch: 220
pounds. _

The buyer, who supplies Seattle
restaurants and stores, is paying
$3.68 a pound. It's a good price, the
one advantage of limited supply.

“It's something, no doubt. But I'd
rather see more fish coming up this
river,” Mandich says.

From Astoria, Ore., and Ilwaco,
Wash., at the mouth of the Colum-
bia, to the headwaters of the Snake
in Yellowstone National Park, com-
mercial and sport fishermen loudly
curse the concrete giants—the
dams-—they blame for ruining the
river.

“The thing that killed the fish is
the dams,” says Mandich, “and now
the dams are killing us.”

Fishermen, afraid thatgill-netters
and ocean trollers will get it other-
wise, want hydroelectric companies
to bear the brunt of any plan to pro-
tect and rebuild salmon runs. “If
there’s a listing, we're all going to
haveto pay damages,” says Les Clark.
“And I'm willing to pay my share.
ButIllbe damnedifI'm going to pick
up the tab for all the countless mil-
lions of fish killed by the dams.”

Fishermen want the power bro-
kers to pay for getting more fish
around the dams, and they want
more water spilled over the dams to
helpyoungfish migratedownstream.
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The Bonneville Power Adminis-
tration and the Northwest Public
Utilities Conference Committee, rep-
resenting 4 million electricity users,
have respended by urging closure of
commercial sockeye fishing for the
next two years, a 10 percent reduc-
tion in coho catch, and a 65 percent
cut for Chinook.

“Certainly, the dams kill fish. But
so do fishermen. Don’t forget, entire
runs were wiped out by fish wheels
and unregulated coastal troll and
gill-net fisheries,” says Jack Robert-
son, deputy administrator for
Bonneville.

Fish wheele began operating on
the Columbiain 1879.Giantscoopers
that churned the current, they lifted
hundreds of salmon with every turn.
Far too efficient, the devices were
outlawed in 1930, but by then entire
runs had already been wiped out.

Coastal trolling, begun in 1912,
was a way to hook the fish before
they entered the river. Gill-netters
figured out how to make setting nete
more efficient and hauling themback
in easier.

Most gill-netters are third- or
fourth-generation fishermen, and
what they know about catching
salmon is their legacy. Says Clark:
“When [ was a teen, I started fishing
with my dad and he taught me every-
thing his dad had taught him. Later,
wher my kids got old enough, I be-
gan passing the knowledge along. I'd
hate to think the most important
thing I can leave them is worthless.”

If the salmon is listed, many fish-
ermen believe they will be the first
group asked to sacrifice.

“Ihaven’t any doubt thatit’s easier
to order fishermen to haul in their
nets than it is to tell big hydro-pow-
ers to stop generating electricity,”
says Salmon for All's Eaton.

Ifcommercial fishermen are forced
off the river, Eaton says his group
may seek restitution. “We're wiiling
to do whatever we can to help but
offer ourselves for sacrifice.”

The utilities are not the only ones
agitating for reduced commercial
harvests. Some charter operations
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and sport fishermen are backing the
power providers, saying they would
like to see gill-netters off the river.

And at the request of sport fisher-
men, the Washington and Oregon
legislatures have introduced bills
that would all but close commercial
fishing on the Columbia.

The rivalry between commercial
and sport fishermen is long-stand-
ing, but with fewer fish to fight over,
the struggle is increasingly bitter.

Atthe confluence of the Willamette
and Clackamas rivers, near Oregon
City, pulp-mill workers and retired
truck drivers have backed 4-by-4s to
the banks and cast their hopes upon
the water. ]

Although long ago shackied and
forced through irrigation aqueducts
and power-generating turbines, the
rivers are said to offer outstanding
salmon fishing. Close to 110,000
spring Chinook are expected to turn
off from the Columbia to follow the
flow.

Butthefish.aren’tbiting this morn-
ing. And the anglers are blaming the
gill-netters.

“To me, they are taking too many
fish,” says Swan Nelson of nearby
Portland. “Us sport fishermen, we
don’t stand a chance.”

Attheplace wherethe Willamette's
swift, clear current meets the slow,
muddy Clackamas, a string of small
boats, hitched side-by-side, is
stretched from bank to bank. This is
the *hog line.” Sport fishesmen in
fluorescent orange hats are drinking
Budweiser and eating day-old Dan-
ish, talking about fish in voiceslouder
than their plaid shirts. At the height
of the run, usually mid-April, hun-
dreds of hog lines will bind the river,
making it possible to walk across the
water in their boats without getting
your feet wet.

Before the gill-netter, says Nel-
son, a person could have walked on
the backs of fish.

“But greed has destroyed the run,”
hesays. “Pure greed. Thegill- 1etters
are the worst, of course, but hell they
ought to kick us all off—everybody—
and shut Columbia down. Give the

fish a chance and teach us all a les-
son, it would.”

When pressed, Nelson admits he’s
not serious. Surely, such a lesson
would be difficult for many to sur-
vive.

With thousands of West Coast tuna
fishermen out of work to save dol-
phins, thousands more Appalachian
coal miners and Rust Belt factory
workers idled to save the air, and
Northwest loggers unemployed to
save the spotted owl, it seems insane

" to these men that even more liveli-

hoods would be sacrificed to under-
write an untested preservation ethic.

“To me, it doesn’t matter if it's a
wild fish or ahatcheryfish onthe end
of my iine; either way it tastes just as
good,” says Ed Eby, sport fisherman
from Molalla, Ore.

Molallaisatinytimber town that’s
just barely making it. A lot of busi-
nesses have been forced to close, Eby
says, a lot of people forced to move
on.
And while he can’t think of any-
thing better than fighting salmon
witharod and reel, he believes it will
be a mistake to list the salmon as
endangered.

“We've got to figure this out, no
doubt,” he says. *“We cannot lose the
salmon.

“But we've got to avoid disaster.
I'm not sure how to manage it—I

nly know that if we handle this
salmon thing the same way we
handled the spotted owl, we'll have a
disaster. And folks here cannot
handle another disaster.”

Reprinted with permission of The
Seattle Times.
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Sacrificing for Salmon;
Pacific Northwest to Feel Diverse Impact

By Tom Kenworthy, Staff Writer

The Washington Post
January 14, 1992

SKAMOKAWA, Wash. — From
this fishing village just upstream
from the Pacific Ocean to potato-
farming communities hundreds of
miles inland in Idaho, almost every-
body in the Pacific Northwest has
gotten something from the Columbia
River system.

Now, in a last-ditch effort to save
some of this region’s wild salmon
runs, almost everybody is going to
have to give something back.

For gill-net fisherman Kent Mar-
tin, it will mean taking fewer salmon
from the fishery that has sustained
his family for four generations.

For Brett Wilcox, president of an
aluminum company 150 miles up-
stream in The Dalles, Ore., it will
mean paying more for the cheap hy-
droelectric power gobbled up in huge
quantities by his company’s smelt-
ers.

Farmer Bud Mercer of Prosser,
Wash., will face higher costs for irri-
gating more than 2,000 acres of veg-
etables growing on desert land that
the Columbia’s water has enabled
Mercer to turn into a fertile garden.

Andfor grain shipper Joe Stegner,
465 miles inland on the Snake River
at Idaho’s only “seaport” of Lewiston,
it could result in an annual tempo-
rary shutdown of barge traffic that
links the area to Pacific Rim mar-
kets.

Theimpending sacrifices in behalf
of the salmon represent another ex-
ample of the sweeping power of the
federal Endangered Species Act,
which has seldom, if ever, been ap-
plied to a case affecting so large an
area or such a wide range of eco-
nomic interests. The act already has

put large swatches of Northwest tim-
berland off-limits to logging to pro-
tect the northern spotted owl, and in
the case of salmon it will affect the
region’s economic lifeline, the Co-
lumbia and its main tributary, the
Snake.

Improving salmon survival will
require a complex mix of habitat
improvement, reduction in the num-
bers of salmon caught and mechani-
cal improvements to a string of fed-
eral hydroelectric dams that have
fatally interrupted the downstream
journey of some salmon from their
spawning grounds in Idaho to the
ocean.

The most immediate need is more
water to speed the salmon’s down-
stream migration. Therein lies the
problem for the Northwest, which
diverts huge quantities from the
Columbia and its tributaries for
power generation, agriculture and
transport.

The bitter fight between environ-
mentalists and loggers over the spot-
ted owl is not likely to be repeated
here. The region has long been pre-
paring for this day and the impact,
rather than falling on a single seg-
ment of the economy, will be spread
widely. Affected industries and
groups have largely gotten past the
hysterical predictions of doom and
gloom and are settling down to the
task of solving the problems.

Although they are still quarreling
over how the burden will be spread,
nearly all the diverse economic in-
terests that will be affected by the
effort to save the salmon runs say
they are pledged to making the re-
covery work.

201

“The salmon issue is orders of
magnitude more complicated than
the owl,” said John D. Carr, execu-
tivedirector of an association of large
electricity users, mostly aluminum
companies, that buy directly from
the Bonneville Power Administra-
tion, the federal agency that sells
hydroelectricpower genci atedin the
Columbia River basin. “The solution
willimpact everypersoninthe North-
west.... We are committed to a solu-
tion.”

The specific costs will come into
clearer focus in coming months when
the National Marine Fisheries Ser-
vice makes critical decisions on sev-
eral populations of sockeye and Chi-
nook salmon that migrate to and
from the ocean along the Columbia
and the Snake, its longest tributary.
The service already has declared the
nearly extinct Snake River sockeye
an endangered species and is ex-
pected to determine shortly that two
runs of Snake River Chinook also
merit protection.

Recovery teams designated by the
service must then decide whathas to
be done to reduce sockeye and Chi-
nook mortality on one of the world’s
most managed river systems. Under
the Endangered Species Act, the ser-
vice will have broad powers over how
other agencies such as the Army
Corps of Engineers and Bonneville
Power Administration use the Co-
Jumbia and Snake.

Once a marvel of nature that
teemed with uncounted millions of
salmon and steelhead trout—fish
that divide their lives between fresh
and salt water—the Columbia River
in the last half-century has been
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transformed by man into a marvel of
human engineering. The river
traverses the Northwest for 1,200
miles from its headwaters in British
Columbia. Together with its tribu-
taries it drains an area as big as
Texas, annually sending millions of
acre-feet of water out of the Rockies
to the Pacific.

Almost 60 years after the federal
government erected the first of a
string of hydroelectric dams on the
Columbia, the waterwayanditsmain
tributaries resemble not so much a
river as a series of huge, slow-mov-
ing lakes backed up behind massive
concrete barriers.

Harnessed by fabled dams such as
Bonneville and Grand Coulee and
less known but evocatively named
installations like Little Goose, Ice
Harbor and Lower Monumental, the
Columbia system has become the
artery that sustains the manufac-
turing and agricultural economy of
the Northwest. It yields torrents of
inexpensive electricity exported as
far as Southern Californiaand serves
as a transportation network throb-
bing with international and domes-
tic commerce.

But the dams are almost as effi-
cient at killing salmon as they are at
producing electricity, irrigated agri-
culture and inexpensive transport.
What used to be a rapid and rela-
tively benign passage to the ocean
has become a protracted journey full
of hazards for vulnerable young fish.

The upstream migration of adult
salmon is not so much the problem,
because the fish are aided around
the damsby ascending series of pools
called fish ladders.

The downstream trip is another
matter. The obstacles include the
dams’'mechanical systems, slack res-
ervoir pools that increase predation,
and raised water temperatures. The
combination slowr the journey so
much that many salmon complete
their transformation into saltwater
creatures while still in fresh water,
before reaching the ocean, and per-
ish.

Hundreds of millions of dollars

have been spent on hatcheries, tur-
bine intake screens and elaborate
schemes to truck and barge migrat-
ing fish around the dams. But this
has not reversed the decline of those
salmon stocks that must get around
the eight federal dams on the main
stem of the Columbia and lower
Snake to get to their spawning habi-
tat deepinside Idaho. Last year, only
four Snake River sockeye salmon
made it to their spawning grounds
900 miles from the ocean in Idaho’s
Sawtooth Mountains, and only about
22,000 Snake River spring, summer

.and-fall Chinook made it upstream

past the dams.

Fueling anxiety have been propos-
als advanced by salmon advocates
and upstream interests led by Idaho
Gov. Cecil D. Andrus (D) to speed
salmon migration by drawing down
the reservoir pools behind the four
lower Snake River dams in eastern
Washington during critical perieds
of the year. Reducing the size of the
reservoir pools would increase the
velocity of water passing through
and speed salmon migration, but it
would cutinto electricity production,
transportation and agricultural use.

Andrus and others argue that an
alternative—sending more water
through by releases from reservoirs
farther upstream behind Idaho'’s
Brownlee and Dworshak dams—is
inadequate.

“If you took every drop of water
there is upstream,” Andrus said, “it
is not enough to create the velocity of
current it takes to simulate the con-
ditions prior to the dams. Therefore
you have to drop those [lower Snake
River] reservoirs.”

The prospect of deep and extended
drawdowns of the lower Snake reser-
voirs—annual drawdowns couldlast
from four weeks to, at the extreme,
six months—has greatly alarmed
commercial, agricultural and trans-
portationinterestsall alongtheriver
system.

Take Lewiston, for example. Since
completion of the Lower Granite Dam
in 1975 opened Idaho to the Pacific
Ocean by water, Lewiston has be-

come an increasingly important port
for grains and forest products.

The goods are shipped on barges
that depend on 14-foot river chan-
nels for thetrip to Portland and other
downriver ports where products
bound for export are loaded on ocean-
going vessels. It is an efficient and
cheap mode of transportation: In just
over two days a bushel of grain can
be in Portland at a cost of 16 cents.
Rail costs twice as much and truck-
ing almost six times as much.

Lewiston’s largest employer, the
Potlach Corp., illustrates the city’s
dependence on river transportation.
A medium-gize forest products com-
pany, Potlach is the city’s largest
employer, with 2,400 workers. The
company ships 120,000 tons of pa-
perboard a year by barge down the
river for export, most of which ends
upasmilk cartonsin Japan. Itdraws
35 million gallons of water a day
from the Lower Granite Dam pool for
its pulp mill.

Reservoir drawdowns, said com-
pany spokesman Todd Matlock, could
force the Potlach Corp. to pay
$150,000 more per month to ship by
rail, and another $1 million to modify
its water intake.

Downriver worries over the more
extreme drawdown scenarios multi-
ply by the mile. Irrigators have fret-
ted that their expensive river pump-
ing stations would be left high and
dry. Officials at the Port of Portland
say even a foot or twn reduction in
their 40-foot channel could force huge
container vessels to dock elsewhere
on the Pacific Coast.

Near the ocean, in Skamokawa,
salmon fisherman Kent Martin has
a different worry: that the powerful
upstream economic and political in-
terests will combine to mitigate the
reservoir drawdowns and put the
onus on the fishing industry rather
than the dams he sees as the real
culprit.

The lower Columbia salmon fish-
eryiscomposed ofamixtureofthreat-
ened and relatively healthy popula-
tions, with the vast majority of the
catch coming from hatchery-bred
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stocks. The few wild Snake River
salmon caught, Martin argues, have
a negligible impact compared to the
mass destruction of salmon at the
dams, and further harvest restric-
tions will only force fishermen to
move to Alaska.

“There are still four dams that
haven’t been screened” to keep fish
out of turbine intakes, Martin said.
“I see agociety which pays all kind of
lip service to saving whales and cute
little seals and salmon as long as

somebody else pays. Well, I'm the

somebody else.”

Amid all this economic heartburn,
the Northwest Power Planning Coun-
cil, a four-state agency that is belat-
edly catching up to its 1980 legisla-
tive mandate to treat fish equitably
with power needs, recently completed
a comprehensive salmon recovery
blueprint that represents a balanc-
ing act among competing interests.

To the consternation of some
salmon advocates and the relief of
some commercial users of the river,
the council has tiptoed around an
unequivocal endorsement of the res-
ervoir drawdown strategy. It asserts
that a modest version should be in
place by 1995 with an escape valve if
it proves “structurally or economi-
cally infeasible.”

The feasibility could be established
early this spring, when the Army
Corps of Engineers conducts a draw-
down experiment. In the meantime,
the power planning council’s chair-
man, Ted Hallock, said he believes
that his agency’s proposals will form
the basis of any recovery plan or-
dered by the National Marine Fish-
eries Service, and that the economic
impact will not be as dire as once
thought.

“Many of the protestations of dam-
age have been deliberately inflated,”
said Hallock, who estimates the cost
of salmon recovery at between $200
million and $1 billion over the next
five years, with much of it coming
from Bonneville Power through elec-
tric rate increases of less than 5 per.
cent.

“Ten years from now we should be

seeing the first dramatic impacts of
the recovery plan,” predicted Thane
W. Tienson, an attorney for the com-
mercial fishing group Salmon for All.
“Everybody here understands that
no creature better symbolizes the
spirit of the Northwest.”

© 1992, The Washington Post.
Reprinted with permission.
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A Race to Rescue the Salmon

Farmers, Fishermen and Others in the Northwest Will Have to Change Their Wzys
Under a Federal Plan Being Designed to Save the Reglion’s Cherished Fizh

By Jeanne McDowell Chinook

Time
March 2, 1992

For Leslie Clark, 63, salmon fish-
ing was a birthright—a livelihood
that has sustained four generations
of his family. As a boy he learned
from his father and grandfather the
art of casting vast gill nets on the
teeming waters of the Columbia
River. After years of practice, he says,
“you understand the fish and his
ways. You know what he’s going to
do before you see him.”

In Clark’s youth, glistening 27-kg
(60-1b.) silver Chinooks and red-
fleshed sockeyes would leap into the
nets. The commercial salmon season
was 137 days long, and a day’s catch
would often exceed a ton. But now
the sockeyes have vanished and the
silver Chinooks have dwindled. The
season isone-third aslong, and Clark
and his two sons are lucky if they
catch 136 kg (300 lbs.) each day.
Soon they may have to quit the busi-
ness altogether because of a broad
effort to rebuild the salmon popula-
tions on the lower Columbia and its
main tributary, the Snake River.
“Everyone who uses the river’s wa.
ter,” he says, “is going to have to
share the burden and pain.”

Last fall the Snake River sockeye
was added to the nation’s endan-
gered-species list, and this spring
the National Marine Fisheries Ser-
vice is expected to take similar ac-
tion on behalf of most races of Chi-
nook. These actions pave the way for
an extensive salmon-recovery plan
to be put forth by the fisheries ser-
vicein September that will affect not
only commercial and sport fishing
throughout afour-state areabut also
mining, farming and other indus-
tries that depend on the river and

the power :t generates. “There is no
better barometer of the health of the
Northwest than salmon, “ says Bill
Arthur of the Sierra Club. “If we can
bring back the salmon, we can dem-
onstrate that we have learned to
manage the natural systems in a
way that perpetuates the bounty.”
Before the roaring ColumbiaRiver
began to be tamed by dams 59 years
ago, it teemed with 16 million wild
salmon a year as it cut a 1,930-km
(1,200-mile) swath from its headwa-
tersin British Columbia toits mouth
at Astoria, Ore. Today its streams
andtributaries areinhabited by only
2.5 million salmon a year, nearly
76% of which are spawned in domes-
tic hatcheries. Logging and grazing
on publiclands have eroded soils and
buried spawning grounds. Delicate
habitats have been dried up by the
pumping of hundreds of millions of
acre-feet of water to grow crops in
eastern Oregon, Washington, Idaho
and Montana. Over hervesting by
commercial fishermen—both on the
rivers and in the ocean, where the
salmon spend two to five years of
their life—has drastically reduced
populations of several fish stocks.
But the most ferocious eneruy of
the fish is eight hydroelectric dums
on the lower Columbis. and Snake
rivers that harness water behind
massive walls of concrete. On their
journey upstrear: every year, the
salmon are aided by fish ladders that
allow them to bypass oncoming cur-
rents. But che trip downstream from
the spa-aming grounds to the Pacific
isatreacherous 1,450-km (900-mile)
journey that obliterates up to 11 mil-
iion juvenile salmon, called smoits, a
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year. Slack pools created by reser-
voirs behind the dams have slowed
the smolts’traveling time from seven
days to six weeks. This increases
their exposure to predators and to
higher water temperatures that
make them susceptible to disease.
The combination can be fatal, throw-
ing off the delicate biological clock
that allows the salmon to adapt mi-
raculously from fresh to salt water
once they get to the sea. The smolts
that survive face a grisly threat: the
majority end up ground to a pulp in
the deadly turbines that create the
cheapest electricity in the country.

Saving the salmon will require a
far-reaching jlan to restore habitat,
reduce the number of commercial
fishharvests and limit the number of
hatcherysalmonreleasedinthe river.
But the crucial element will be chang-
ing operations at the dams to in-
crease the velocity of the waters so
that young fish are quickly flushed
seaward. Biologists say this zan be
achieved by releasing vast amounts
of water from upstream reservoirs or
by lowering water levels in the pools
behind the 2ams during the spring
migration.

‘While the Endangered Species Act
has given a sense of urgency to the
salmon’s plight, a number of efforts
have already been made to increase
the runs. In 1980, Congress passed
the Northwest Power Act, which re.
quired federal power authorities, who
oversee the dams, to give salmon
protection equal priority with elec-
tricity production. The act also cre-
ated the four-state Northwest Power
Planning Council, which aimed to
double the number of salmon to §
million to make up for those lost 1n
the danis. To meet this goal, the
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council established fish hatcheries
and installed screening devices at
many dams to prevent smolts from
being sucked into the turbines. The
council has also ordered barges to
transport smolts around the dams
and has increased the flows by re-
leasing water from storage reservoirs.

But 12 years and a billion regional
dollars spent on such efforts have
failed to rebuild or even stabilize the
salmon populations. Optimigm about
hatchery technology has waned, and
many scientists now believe that
domesticated salmon lack the genetic
robustness of wild ones. Environ-
mentalists complain that the plan-
ning council is too weak to take on
the utilities that have dominated the
river for decades. “The fish got what
utilities were willing to give them,”
says Bill Bakke, ofthe Oregon Trout,
a fish-conservation group. Instead of
doubling, the number of salmon has
continued to decline steadily.

The forthcoming plan from the
National Marine Fisheries Serviceis
likely to be much stricter in requir-
ingincreased waterflows at thedams.
Farmers, manufacturers and utili-
ties are worrying about the conse-
quences. In Lewiston, a port 748 km
(465miles) inland onthe Snake River
inIdaho, port director Ron McMurray
says barge traffic may be halted sev-
eral months a year, forcing farmers
to transport cargo by rail or truck.
Ron Reimann, who farms 1,295 hect-
ares (3,200 acres) in Pasco, Wash.,
estimates that it will cost him $1.3
million if he has to move his irriga-
tion pumps to accommodate lower
water levels. In addition, electricity
rates are expected to rise as much as
8% because of the decreased effi-
ciency of the hydroelectric plants.
Aluminum manufacturers, lured to
the region by cheap energy, could be
hit, as well as the small towns they
support.

Officials at the fisheries service
insist that the recovery plan will
spread the burden among all the
divergent interests, but a power
struggle is already under way. “Fish
advocates” blame the Army Corps of

Engineers, which runs the dams, for
not assuming responsibility for the
diminished salmon runs. Idaho farm-
ers, on the other hand, want to pro-
tect their water-guzzling crops.
Meanwhile, four Native American
tribes are sure to go to court if their
rights to half of all fish in the Colum-
bia River basin are taken away.

Even so, the battle to save the
salmon has generated farless rancor
than the struggle between environ-
mentalists and loggers over the
northern spotted owl. In addition to
its