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Guidelines for School Districts regarding the rights of students under
8504 of the Rehabilitation Act of 1973

This memorandum has been prepared in response to inquiries regarding the
application of §504 of the Rehabilitation Act of 1973 (§504) to local school districts
and its relationship to Article 89 of the Education Law and the tederal Individuals
with Disabilities Education Act (IDEA). To assist local school districts in developing
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comprehensive §504 policies, this memorandum offers guidelines that integrate
procedures under the IDEA and Article 89 of the Education Law as well as model
§504 forms.

Summary of the Provisions of §504 of the Rehabilitation Act Relating to Elementary,
Middle and Secondary Education

In essence, §504 provides that:

"No otherwise qualified individual with handicaps in the
United States,...shall, solely by reason of her or his
handicap, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial
assistance..."

The definition of a "handicapped person!" under §504 is broader than the
definition of "a child with a disability" under IDEA and Article 89 of the Education
Law. Under the Rehabilitation Act a handicapped person includes anyone who:

(i) has a physical or mental impairment which substantially
limits one or more major life activities,

(if) has a record of such an impairment, or

(iii) is regarded as having such an impairment (34 CFR
104.3[j][1D)%

(834 CER 104.3[k][2])

In contrast, under the IDEA, children with disabilities include "children with mental
retardation, hearing impairments including deafness, speech or language impairments,
visual impairments including blindness, serious emotional disturbance, orthopedic
impairments, autism, traumatic brain injury, other health impairments, or specific
learning disabilities; and who, by reason thereof need special education and related
services (20 USC 1401[a][1]; emphasis added). Under Article 89 of the Education
Law, children with disabilities include those who, because of mental, physical or
emotional reasous can only receive appropriate educational opportunities from a
program of special education (Educ. Law §4401[1]).

'Throughout this memorandum, the term "i:andicapped child under §504" is
referred to interchangeably as "a child with a disability under §504."

A copy of relevant poriions of the §504 regulations cited throughout this
document, are attached.
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Unlike §504, under IDEA and Article 89, a child must first be identified as a
student with a disability under one of thirteen disabilities enumerated in
Commissioner’s regulations (See 8 NYCRR 200.1(mm)). Consistent with the general
scheme, children with disabilities under §504 who require special education or relaied
services to benefit from instruction should be classified as a child with a disability
under IDEA and Article 89 of the Education Law while those students who are
protected under §504 who do not require such services are, nonetheless, entitled to
those accommodations deemed necessary to ensure access to all public school
programs and activities. In summary, although every child who is a student with a
disability under IDEA is also protected under §504, all children covered under §504
are not necessarily students with a disability under IDEA.

School Board Policies and Procedures Pursuant to §504

As a general matter, §504 requires that all school districts provide written
assurances of nondiscrimination in any application for federally funded programs (34
CFR 104.5(a)). School districts with fifteen or more employees are also required to
designate an employee to coordinate §504 compliance and adopt grievance
procedures to resolve §504 complaints (34 CFR 104.7[a]). In addition, such districts
must provide notice of nondiscrimination to participants, beneficiaries, applicants and
employees, including those with impaired vision or hearing, and to unions or
professional organizations holding collective bargaining or professional agreements
with the recipients (34 CFR 104.8). Districts must also provide annual notice of the
school board’s responsibilities under §504 to students with disabilities and their
parents (34 CFR 104.32(b)).>  Therefore, to ensure compliance with federal
regulations promulgated pursuant to §504, all school districts should adopt
comprehensive §504 policies.

Comparing 8504 of the Rehabilitation Act and the Individuais with Disabilities
Education Act

The IDEA is a federal statute that allocates federal funds to states and local
school districts that ensure the right to a free appropriate public education to infants,
toddlers and children with disabilities in a mauner consistent with federal mandates.
Unlike IDEA, §504 of the Rehabilitation Act is a federal civil rights statute that
provides no additional funding but prohibits discrimination against qualified
individuals with disabilities of all ages by any "program or activity receiving federal
funds" (29 USC §794). As a further distinction, §504 protections extend not only

3A copy of a model student §504 policy is attached in the Appendix.

“For example, in Rothschild v. Grottenhaler, 907 F2d 286 (2nd Cir. 1990), the
United States Court of Appeals held that §504 requires school districts to provide
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to students, but to job applicants, employees and all individuals, otherwise eligible,
to participate in school sponsored programs or activities. For example, §504
mandates that all programs and activities receiving federal funds provide full access’
to protected individuals and requires all school buildings constructed or altered after
June 3, 1977 to provide physical access to persons with physical disabilities (34 CFR
104.21-23). Thus, while the IDEA imposes affirmative duties on state and local
educational agencies to provide an appropriate education to students with disabilities
as a condition for receiving federal funds, §504 forbids the exclusion of protected
individuals from their programs or activities solely on the basis of a disability.

Complaints for alleged violations of §504 may be filed with the United States
Office for Civil Rights (OCR) and a finding of continuing noncompliance may result
in the loss of all federal funds where voluntary compliance cannot be obtained. In
addition, parents® may request under §504 an impartial hearing to challenge a
district’s determination concerning their children. Similarly, under IDEA and Article
89 of the Education Law, parents may request an impartial hearing to challenge any
matter pertaining to the identification, evaluation or placement of their child. In
addition, they may file a written complaint with the State Education Department
pertaining to alleged systemic or procedural violations under IDEA that are not a
subject of pending litigation.

§504 and the Right to Free Appropriate Public Education

Federal regulations implementing §504 define the obligations of elementary
and secondary education programs and activities to provide a free appropriate public
education (FAPE) to all children with disabilities protected by the Act and require
public schools to establish standards and procedures for the evaluation and placement

deaf parents of nonhearing-impaired students with sign language interpreters for
school initiated conferences incident to disciplinary/academic aspects of their
children’s education. See also 8 NYCRR 100.2(aa) (copy attached).

SAlthough an LEA must ensure that its programs and activities are readily
accessible to individuals with disabilities, §504 does not require the district "tc make
each of its existing facilities or every part of a facility accessible to and usable by
handicapped persons." Even though the regulation does not require the LEA to
make structural changes in existing facilities where other methods are effective in
providing program access, "a recipient must give priority to those methods that offer
programs and activities to handicapped persons in the most integrated setting
appropriate” (34 CFR 104.22) (Similar regulatory language governing program
accessibility has been adopted under the ADA (28 CFR 35.149-151).

The term "parent" used throughout this memorandum includes "persons in
parental relationship" to the child.

4-
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of persons, who because of disability, need or are believed to need special education
or related services (34 CFR 104.31-39).

Under §504, a FAPE is defined as ". . . the provision of regular or special
education and related aids and services that... is designed to meet the individual
educational needs of handicapped persons as adequately as the needs of non-
handicapped persons are met..." (2/ CFR 104.33, emphasis added). Under IDEA,
however, FAPE is defined as "special education and related services ... provided in
conformity with an individualized education program ..." (34 CFR 300.8) in a manner
"reasonably calculated to enable the child to receive educational benefit..." (Board of
Education v. Rowley, 458 U.S. 176, 207).

Section 504 regulations governing the provision of FAPE generally mirror the
regulations promulgated under the IDEA. In fact, §504 regulations indicate that
following IDEA procedures is one way to meet the requirements of §504 (34 CFR
104.36). Notably, however, the §504 regulations do not extend to parents the right
to an independent evaluation at public expense, specifically require a reevaluation
before a school district initiates "a significant change in a student’s placement," and
has no provision that automatically requires a school district to maintain a student in
his/her current educational place~ent pending due process.

Consistent with §504, children with disabilities who do not require special
education or related services (and are, therefore, not classified under IDEA or
Article 89) are, nonetheless, entitled to accommodations and services in the regular
school setting that are necessary to enable them to benefit from all programs and
activities available to non-disabled children. Similar to IDEA, regulations
implementing §504 require the evaluation of any child, who because of a disability
"needs or is believed to need special education or related services" prior to an initial
placement and any subsequent "significant change of placement" as well as periodic

reevaluations of students who are receiving special education and related services (34

For purposes of preschool, elementary and secondary education, a "qualified”
student with a disability under §504 is defined as a person with a disability who is:

(i) of an age during which non-handicapped persons are
provided such services,

(ii) of an age during which it is mandatory under state law to
provide such services to handicapped persons, Or

(iii) to whom a state is required to provide a free appropriate

public education... (under the IDEA).
Since preschool children with disabilities are entitled to FAPE, their rights are
protected by IDEA and §504.




CFR 104.35(b)).®2 In addition, all decisions involving placements of children
Pprotected under §504 must be made by a group of individuals, including persons
knowledgeabie about the child, the meaning of the evaluation data and the placement
options (34 CFR 104.35(c)(3)). While not required, the §504 regulations recognize
that implementing an IEP under the IDEA is one way to meet its standards for
providing FAPE (34 CFR 104.33(b)(2)). Those regulations also require notice to
parents of any proposed actions relating to the provision of a free appropriate public
education (FAPE) and ensure parents the right to an impartial hearing to challenge
any actions regarding the identification, evaluation or educational placement of a
child who, because of a disability, needs or is believed to need special instruction or
related services (34 CFR 104.36).

Establishing Policies and Procedures to Address Mandates under §504, the IDEA and
Atrticle 89 of the Education Law Pertaining to the Provision of a Free Appropriate
Public Education for School Age Students with Disabilities

Under State law, any student suspected of having a disability under §504 who
may require special education or related services must be afforded all the protections
of Article 89 of the Education Law. For example, under State law any student
suspected of having a disability requiring special education or related services must
be referred to the committee on special education (CSE) for evaluation (Education
Law §4402[b][2]); 8 NYCRR 200.4[a]). Following an eva'nation, where the CSE
determines that a student with a disability under §504 requires special education or
related services, the child is, by definition, a student with a disability under Article 89.

Where the CSE determines that a student does not need special education or
related services, Commissioner’s regulations require the committee to provide the
student’s building administrator with a copy of its reccmmendations and the
appropriate evaluation information (8 NYCRR 200.4(c)(H(@)). In addition, for
students not classified by the CSE, the Commissioner’s regulations require the
building administrator to determine which educationally related support services may
be appropriate to provide to the student to the extent that the services are available
(8 NYCRR 200.4(c)(1)(i)). Since §504 regulations specifically recognize that
following the IDEA procedures (and, therefore, Article 89) meet §504 mandates, a

8According to the Office for Civil Rights, a school district is not required to
automatically conduct an evaluation under §504 upon a parent’s request. However,
when the LEA has reason to believe the child needs special education or related
services, the LEA must evaluate the child to determine whether he or she is disabled
as defined in §504. However, where the district refuses to evaluate a student upon
a parent’s request, the LEA must notify the parents of their right to due process
(Memorandum, United States Department of Education, To Regional Civil Rights
Directors, From Jeanette Lim, April 29, 1993).
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board of education may want to use its CSE to also recommend to the building
administrator any adaptations it deems necessary to enable a student who is disabled
under §504 to benefit from the regular school program. In that way, a board of
education can meet its §504 obligations using the existing state regulatory scheme for
those children who, although, referred to the CSE for special education or related
services are found not to need them, yet require certain accommodations as a
protected student under §504. Although use of the CSE process is one way for a
BOE to meet its §504 responsibilities to this group of students, this should not be
read as transforming those additional CSE functions into special education duties
under Article 89.

To comply with §504, local policies should also include safeguards to ensure
that students who are disabled under §504 are not categorically excluded from the
process of referral, evaluation, classification or placement under Article 89 on the
basis of a medical diagnosis not included among the classifications enumerated in
Part 200 of the Commissioner’s regulations (i.e., ADD, AIDS, etc.). Regardless of
the medical diagnosis, when the CSE determines that such a student needs special
education or related services to benefit from instruction, in most cases, the child
should be classified under Part 200 of the Commissioner’s regulations as a student
with a disability. For example, a child diagnosed ADD who needs special education
or related services may be classified, as appropriate, under IDEA and Article 89,
learning disabled, other healti impaired or emotionally disturbed. Perhaps the only
exception to classifying a student under Article 89 who requires special education or
related services applies to children with "temporary disabilities" who need special

education, related services, or adaptive physical education as a temporary measure
under §504.

Where the CSE determines that a student who is disabled under §504 does not
require special education or related services and is, therefore, not a student with a
disability under Article 89 of the Education Law, the parent has the right to challenge
that determination at an impartial hearing (8 NYCRR 200.5(c)). If the parent
disagrees with the CSE’s evaluation, the parent also has a right to obtain an
independent evaluation, which must be provided at public expense unless the district
establishes the adequacy of its evaluation at an impartial hearing (8 NYCRR

200.5(a)(1)(vi)(a)).

In summary, students believed to require special education or related services
to benefit from instruction who are protected under §504 must be evaluated,
identified and placed in an appropriate program/placement in accordance with Part
200 of the Commissioner’s regulations.




Procedures for Children with Disabilities under §504 who do not Require Special
Education or Related Services

For children protected under §504, who arc referred to the CSE and
determined not to require special education or related services (who are, therefore,
not disabled under Article 89), a board policy could delegate to the building
administrator the obligation to implement the CSE’s recommendations for
alternatives to special education.

Assessment Teams®

For children who are disabled under §504 who do not appear in need of
special education or related services, a board could establish procedures to refer the

child directly to a building level team for assessment to meet §504- standards.

Consistent with the regulations promulgated under §504, a BOE may elect to use
either its CSE or a building level team comprised of individuals knowledgeable about
the child, the evaluations and the program options to make decisions relating to
FAPE upon its assessment of the child’s disability and his/her need for services (34
CFR 104.35).

Accommodation Plans

In most cases, the use of appropriate adaptations and interventions in regular
classe> will enable school districts to effectively address the instructional needs of
children with disabilities protected by §504, without the need for special education
or related services. Such adaptations may include, for example:

providing a structured learning environment, repeating
and simplifying instructions about in-class and homework
assignments; supplementing verbal instructions with
visual instructions; using behavioral management
techniques, adjusting class schedules, modifying test
delivery; using tape recorders, computer aided
instruction, and other audiovisual equipment; selecting
modified textbooks or workbooks and tailoring
homework assignments.

Other provisions range from... classroom aides and
notetakers;... [to] possible modification of nonacademic
times such as lunchroom, recess, and physical education."

’A model form is attached in the Appendix.
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(See SED Memorandum on "Update on Students with Attention Deficit Disorders,"
dated May 1992. A copy is attached in the Appendix.)

To assure students with disabilities under §504 access to regular school programs and
activities, appropriate services might also include, for example, educationally related
support services, classroom aides, Or speech and language improvement services. In
addition, a child protected under §504 who is not eligible for special education under
Article 89 of the Education Law may receive services in a resource room in
accordance with the Part 200 regulations (See 8 NYCRR 200.6f]). For children
previously classified under Article 89, who no longer require special education or
related services, declassification support services may offer an appropriate
accommodation.

Due Process

Under §504, parents of students with disabilities not classified under Article
89, are entitled to notice regarding actions affecting the identification, evaluation or
educational placement of their children and may request an impartial hearing if they
disagree with a determination regarding FAPE (34 CFR 104.36).° Although a
district may elect to use impartial hearing officers certified by the Department
pursuant to Part 200 of the regulations to decide §504 disputes, neither state law nor
§504 mandates that only state certified hearing officers can serve. In any case, to
meet minimum impartiality requirements, any person who participated in any manner
in the formulation of the decision to be reviewed may not serve as the hearing officer
(34 CFR 104.36).

In summary, by ensuring that every student suspected of having a disability
who réquires special education or related services is referred to the CSE in
accordance with Part 200 of the Commissioner’s regulations, a board of education will
meet the requirements for evaluation and placement of such children under §504 as
well. To comply with §504 for children who do not require special education or
related services, however, a school based team may conduct or review an assessment
of the child’s needs in order to recommend and provide the necessary adaptations to
the regular school program.

Discipline of Chilaren with Disabilities Covered by §504 of the Rehabiliiation Act

According to OCR, a student suspension of more than ten days is a “significant
change of placement" under §504 regulations. As noted earlier, the Rehabilitation
Act requires a school district to conduct an evaluation and review of the student’s
placement prior to any significant change of placement (34 CFR §104.35[b]).

19A copy of the notice is attached in the Appendix.
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Therefore, local policies must also include procedures to govern the discipline of
students protected under §504 (as well as children covered under IDEA) to ensure
that the necessary evaluations and placement reviews are conducted prior to any out-
of-school suspension for mere than ten days. '

According to OCR, a significant change of placement includes suspensions of
more than ten consecutive school days or, as determined on a case-by-case basis,
short-term suspensions that create a pattern of exclusions equivalent to ten
consecutive days or more. As the OCR memorandum advises, whether a series of
short-term suspensions constitutes a "significant change in placement" depends on the
length of each suspension, the proximity of the suspensions to each other, and the
overall time of the suspensions (see, EHLR 307:05[1988]). Therefore, student
discipline and §504 policies should include procedures to trigger automatic reviews
of cumulative suspensions approaching ten days for students with disabilities to
determine whether such suspensions constitute a significant change in placement.

According to OCR, whenever a suspension constitutes a "significant change of
placement’, a student with disabilities under §504 must be evaluated by the
multidisciplinary team to determine whether the misconduct is related to the child’s
disability. Where the team concludes that a link exists between the child’s disability
and the behavior leading to the discipline, the team must conduct further evaluation
to determine whether the student’s current educational placement is appropriate.
However, in those cases where the team concludes that the misbehavior is not related
to the disability or the student is suspended for behavior related to the use of illegal
drugs or alcohol, a board of education may discipline the student to the same extent
it disciplines its non-disabled student populaticn (29 USC §706[c][iv]). If the parent
challenges the team’s determination on whether the misbehavior was related to the
student’s disability, the parent has the right to request an impartial hearing.
However, as indicated earlier, unlike the IDEA!, 8504 Adoes not include a
"pendency" provision that automatically extends to students, protected under $504,
the right to remain in the current educational placement pending appeals.

Access to Non-academic and Extracurricular Services

Similar to provisions protecting students under the IDEA, §504 also requires
local school districts to offer protected students equal opportunities to participate in
nonacademic and extracurricular services and activities (34 CFR 104.37). In

"Unlike students protected solely under §504, students classified under Article
89 (and IDEA), may not be suspended for more than ten days (nor may the district,
otherwise, change the student’s placement without the parents’consent) during the

pendency of appeals except pursuant to court order (see Honig v. Doe, 108 S. Ct. 592
(1988)).

-10-
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particular, the §504 regulations require that students with disabilities be afforded full
access to any counseling service offered by the district and prohibits districts from
counseling such students toward more restricted career objectives than their
nondisabled peers with similar interests or activities (34 CFR 104.37[b]).

Regarding athletic activities and physical education, §504 and IDEA require
local school districts to ensure equal opportunities for the participation of all students
with disabilities and require that students with disabilities participate with non-
disabled students to the maximum extent appropriate to their needs (34 CFR
104.34(b)). For children who require adaptive physical education, Commissioner’s
regulations require adaptations for those students unable to participate :n the regular
program of physical education (8 NYCRR 135.4(c)(1)(iv))- For students with
disabilities, separate physical education programs or athletic activities are permissible
under §504 only to the extent necessary to meet their needs. In any case, such
students may not be denied opportunities to compete for teams or participate in the
same courses as students who are not disabled (34 CFR 104.37(c)).




Addendum - The Americans with Disabilities Act Implications for School Districts

Pertaining to Students with Disabilities

In 1990, Congress passed the Americans with Disabilities Act (ADA). The law
provides comprehensive civil rights protections to indiv'duals with uisabilities in
employment, public accommodations, state and local government services and
telecommunications. Regarding state and local government services, Title II of the
ADA (42 USC 12134 et seq) extends §504 protections, already applicable to school
districts by virtue of their receipt of federal funds, to all local and state entities. Since
all school districts are subject to §504, full compliance with the §504 regulations
should assure compliance with the ADA as it relates to the provision of a free
appropriate public education. It should be noted, however, that under the ADA all
local and state government entities, including school districts, were requiréd to
conduct "self-evaluations” by January 26, 1993, that affords individuals with disabilities
or organizations representing individuals with disabilities opportunities for
participation to assure compliance with ADA mandates (28 CFR 35.105). For
districts that have already conducted self-evaluations under §504, the ADA limits the
self-evaluation process to a review of those policies and practices not included in the
§504 self-evaluation. In any case, districts that have not completed the self-evaluation
process, should proceed to do so immediately.

To answer any questions pertaining to the materials presented in this

memorandum, you may wish to contact a member of your Regional Field Services
'r
Team.
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APPENDIX

Relevant Provisions of §504 Regulations

Memo dated 5/92 from Thomas Neveldine Regarding Students with Attention Deficit
Disorder (ADD)

Chart: Comparison of IDEA, §504 and ADA in Relation to the Provision of a Free
Appropriate Public Education

Forms: §504 Policy Regarding Students with Disabilities
§504 Notice of Meeting
Notice of Determination After Meeting

§504 Accommodation Plan
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CHAPTER II COMMISSIONER’S REGULATIONS

(as) Interpretation services for parents and persons in parental relationship who
are Aearing impaired.

(1) Definitions. For purposes of this subdivision:

(1) Hearing impaired shall include any hearing Impalrment, whether permanent
or fluctuating, the result of which prevents a meaningful participation in school
district meeting~ or activities.

(1) Meeting or aciivity shall mean those school-Initiated meetings or activities
attended by parents or persons in parer.tal relatfonship who are hearing impalred,
which are specific to the academlic and/or disciplinary aspects of thelr child's ed.
ucational program, Including, but not ltmited to, parent.teacher conferences: child
study or building level team meetings; planning meetings with school counselors
regarding educatlonal progress and career planning; suspension hearings or any
conference with school officials relating to disciplinary actions.

(2) School district meetings and activities. At any meeting or activity which is
conducted by the board of education, trustees, school district or a district school and
attended by parents or persons in parental relationship who are hearing impalred,
such board of education or trustees shall provide interpreter services at no charge to
such parents or persons in parental relationship, provided that a written request there-
fore is made to the school district within the time Imitatlon estabiiched by such board
of education or trustees pursuant to paragraph (3) of this subdivision,

(1) In the event interpreter services are requested, the school district shall ap-
point an interpreter of the deaf to Interpret during the meeting or activity.

(1) Inthe event that an interpreter of the deaf Is unavallable, the school district
shall make other reasonable accommodations which are satisfactory to the parents
or guardians,

(8) Each board of education or trustees shall adopt a policy which shall establish
a reasonable time limitation for requesting interpreter services, examples of what
constitutes reasonable accommodations pursuant to subparagraph (2)(4) of this
subdlvision and how the provisiens of this subdivision shall be implemented by such
board of education or trustees.

Historical Nots

Sec. amd. tiled Sept. 26, 1973; repealed. new filed Dec. 12, 1984; amds. flled: Dec. 21,
1884; April 30, 1985; July 28, 1085; Sept. 24, 1985; June 25, 1838 Jan. 22, 1887; June 26,
1887; Nov. 2, 1887 as emergency measure; Dec. 18, 1887; May 24. 1988 Aug. 2, 1888;
Sept. 23, 1953 as emergency measure; Nov. 22, 1988; May 23, 1989 as emergency meaas-
ure: Aug. 1, 1989; Sept. 19, 1939 as emergency measure: Nov. 21, 1959; Sept. 18, 1990
88 emergency measure; Nov. 20, 1890; Nov. 20, 1890 as emergency measure; Jan 24.
1891 July 30, 1991 as emergency measure Sept. 17, 1891; May 1, 1622, Dec. 22, 1992 as
emergency rneasure; Feb. 23, 1993 eff. March 11, 1993. Added (aa).
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THE STATE OF LEARNING
THE STATE EDUCATION DEPARTMENT/ THE UNIVERSITY OF THE STATE OF NEW YORK/ALBANY. NY. 12234

ASSSTANT COMMISSIONER FOR SPECIAL EDUCATION SERVICES

May 1992

TO: District Superintendents
Presidents of Boards of Education
Superintendents of Schools
Directors of Special Education
Directors of Pupil Personnel Services
Directors of Approved Preschool Programs
Executive Directors of Approved Private Schools
Principals of Public Schools
Chairpersons of Committees on Special Education
Chairpersons of Commitiees on Preschool Special Education
School Psychologists
OSES Commissioner’s Advisory Panel
Impartial Hearing Officers
SETRC Project Directors and Training Specialists
ECDC Project Directors and Coordinators
Student and Parent Advocacy Networks

FROM: Thomas B. Neveldine %W Z. Wﬂi

SUBJECT: Update on Students with Attention Deficit Disorder (ADD)

The United States Department of Education (Office for Civil Rights, Office of Special
Education and Rehabilitative Services, and Office of Elementary and Secondary Education)
issued a "clarification of policy" memorandum regarding the needs of children with ADD
(DPS Memorandum 92-013). As the memo indicates, ADD has not been added as a
separate disability category in the Individuals with Disabilities Education Act (IDEA). A
copy of that memo is attached for your information.

It is important to note that this federal memo does not signify a change in policy or
a new regulation, but simply clarifies existing procedures. This does not mean that school
districts need to establish separate classrooms for students with attention deficit disorders.
On the contrary, it is the position of the New York State Education Department that most
students with ADD should not require special education or related services and can be
served in regular classrooms with appropriate modifications, accommodations and support.
Key points of the United States Department of Education’s "clarification of policy" memo
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regarding the needs of children with ADD are summarized below.

° Students with ADD may be eligible for services under IDEA if they meet the
eligibility criteria applicable under the disability categories of the Act. These
may include "Other Health Impaired," "Seriously Emotionally Disturbec" or
"Specific Learning Disability."

* Students who do not meet the eligibility requirements under the IDEA may,
nonetheless, be "handicapped" under Section 504 of the Rehabilitation Act of
1973. The definition of "handicapped persons" in Section 504 is "... any
person who has a physical or mental impairment which stbstantially limits a
major life activity...." Depending on the severity of the ADD, a student may
be covered under Section 504.

o School districts are responsible for evaluating all children who may need
special education and related services, including students with a medical
diagnosis of ADD. A district cannot refuse to evaluate a child.

o If a chi'd with ADD is determined eligible for services under the IDEA, an
individualized education program (IEP) as prescribed in the IDEA, must be
developed and a full continuum of placement alternatives, including the
regular classroom, must be available for providing special education and
related services as specified in the IEP.

G

L If there is a disagreement over a child’s eligibility for special education, the

parent may request a due process hearing, pursuant to the IDEA.

o If a child is handicapped as defined by Section 504, he or she must be
provided with an "individualized education program." Section 504 indicates
that an "IEP" as specified in IDEA is "one means of meeting the free
appropriate public education requirements under Section 504." Another way
is to document the specific accommodations which the district will provide to

the child in the regular classroom which must be maintained in the child’s
cumulative file.

In summury, students who are referred tc the CSE because of a suspected disability
must receive a nondiscriminatory, multidisciplinary evaluation to determine eligibility for
special education services as prescribed in current federal and State laws and regulations.
A student determined eligible for special education programs or services, must be identified

as "a child with a handicapping condition" under Article 89 of the Education Law with all
the rights thereunder.

If you have any questions, please contact the nearest regional office of the Division

of Program Monitoring or the Division of Program Development and Support Services at
(518) 474-8917.

Attachment




UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDLCATION AND REHABILITATIVE SERVICES

THE ASSISTANT SECRETAQY

MEMORANDUM SEP 1 6 1991
DATE

TO .+ Chief State School Officaers

FROW : Robert R. Davilaizﬂrjﬁegg*leA__

Assistant Secretary
Office of Special Education
and Rehabilitative Services

/ ”
7 -
Michsel L. Williams %é/%/
Aseistant Secreta Fada -
Office for Civil Rights '
John T. MacDonald é}&w \ NMLD\@V

Assistant Secretary

office of Elementary
and Secondary Education

SUBJECT: Clarification of Policy to Address the Needs of
children vith Attention Deficit Disorders within
General and/or Special Education

b Intreduetion

There is a groving awareness in the education community that
attention deficit disorder (ADD) and atteantion deficit
nyperactive disorder (ADHD) can result in si?niticant learning
problems for children vith those conditions.! While estimates of
tha prevalence of ADD vary videly, ve beliave that three to five
percent of school-aged children may have significant oducational
problems related to this disordsr. Becauss ADD has broad
implications for education as a vhole, the Department believes it
should clarify State and local responsibility under Federal lav
for addressing the neads of children vith ADD in the schools.
Tnauring that these students are able to reach their fullest
potential 1s an {nherent pirt of the Naticnal education goals and
AMERICA 2000. The Natlional goals, and the strateqgy for achieving
thom, are based on the anggumptions that: (1) all children can
learn and benetit from their education; and (2) the educational
community must work to improvae the learning opportunities for all
children.

| While we recognize that the disorders ADD and ADHD vary,
the tera ADD is being used to encompass children with both
disorders.

400 MARTLAND AVE. SW. WASHINGTON, be 10103-2500
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Page 2 - Chief state Bchool Officars

This memorandum clarifies the clrcumstances under which children
vith ADD are eligible for speclial education services under Part B
of the Individuals vith Disabilities Education Act (Part 3), as
vell as the Part B requirements for evaluation of such children’s
unique educational needs. This memorandum vill also clarify the
responsibility of State and local aducational ag-ncles (SEAs and
LEAs) to provide special education and related services to
eligible children with ADD under Part B. Finally, this
memorandur clarifies the responsibilities of LEAS to provide
regqular or special education and related aids and services to
those children with ADD vho are not eligible under Part B,

but who fall within the definition of “handicapped person" under
Section 504 of tha Rehabilitation Act of 1973. Because of the
overall educational responsibility to provide services for thase

children, it is ipportant that general and special educition
coordinate their efforts.

11. g&ig gimx_m_aamu-nmun_m_m ated Services underx
AXY .

Last year during the reauthorization of the Education of the
Handicapped Act (nov the Individuals with Disabilities Education
Act), Congrass gave sariocus consideration to including ADD i{n the
definition of "children with dizabilities® in the statute. The
Department took the position that ADD does not need to be added
as a gaeparate disabllity category in the statutory definition
sincs children with ADD vho require special education and related
services can mest the eligibility critsria for services undar
Part B. This continues to be the Dapartment‘s posi:ion.

No chanje vith respect to ADD vas made by Congress in the
statutory definition of "children with disabilities;® howvaver,
language vas included in Section :102(a) of the Education of the
Handicapped Act Amendments of 1990 that required the Secratary to
iesue a Notice of Inquiry (NOI) aoliciting publiec comzant on
special aducation for childran with ADD under Part B. 1In
response to the N0X (published Noveaber 29, 1950 in the Federal
Ragister), the Departzent recaived ovar 2000 vritten comments,
which hive Z3an transajttad to the Congress, Our review of these
written comsants indlcatsg that there {s confusion in the field
regardi;g tha axtent to vhich childran vith "DD may be served in
special aducation prograns conduc ted under Part 8.

A. “ackiption of _Part B

Pari: B raquices SEAs and 1.“As to make a free appropriate public
edvition (FAPE) avallable to all elijible children vith
disabilitiaes and to ansure that the tights and protections of
Part B ars sxtended to those children and their parants.

20 U.5.C, 1412(2)} 34 CFR §§300,.121 and 300.2, Under Part B8,
FAPE, among other alexents, includes the provision of special
education an® related servicaes, at no cost to parents, in

0O
)




page 3 - Chiet state school Officers

conformity vith an {ndividualized education prograas (IEPF). 4
CFR §300.4,

In order to be eligible under Part B, & child sust be

evaluated in accordance with 34 CFR $$300.530-300.5%4 as having
one or core specified physical or mental impairments, and rust be
found to require special education and related services by reascn
of one or more of these impairments.! 20 U.S.C. 1401(a)(1); 34
CFR §300.5. SEAs and LEAs must ensure that children with ADD who
are determined eligible for services under Part B receive special
education and related services dasigned to meet their unique
needs, including special education and related services needs
arising from the ADD. A full continuum of placemant
alternatives, including the regular classroom, Bust be avallali.e

for providing special education and related services requirad {n
the IEP.

B. um&uﬂugx Part B services under the "Other Health
Izpairad” Catagory

The list of chronic or acute health problems included within the
definition of "other health impair:d” in the Part B ragulations
is not exhaustive. The term "other hsalth impaired® includes
chronic or acute impairments that result in limited alertness,
vhich adversely affects sducational performancs. Thus, children
with ADD should be classified as eligible for servicee under the
mothar health impalred® category in instancas where the ADD is a
chronic or acute health problea that results in linited
alertness, which adversely affects sducational performance. In
other words, children with ADD, where the ADD {s & chronic or
acute health problea resulting in limited alertness, may be
considered disabled under Part B sclely on the basis of this
disorder within the “other health ippaired® catagory in
sftuations wvhers special education and related servicess are
needed because of the ADD.

c. Riigibility fox Paxt B _gervizag usdex _Qther Disability
categories

children with ADD are also eligivle for services unler Part 8 it
the children satisfy the criteria applicable to othar dlisabllity
catigories. Por ¢<ample, children w#ith ADD are also s#ligible for
services under the Wapaciflc learning disabllity® catagory of

et a—ra

! The Part B ragulations define t1 specified disabllities.
34 CFR §300.5(i.) (1)-(11). The Educatl @ of the Handicapped Act
Amendmants of 1990 amanded the Individials vith Disabjilitles
Education Act (formerly the Education of tha Handicapped Act) to
specify that autism and traumatic braim injury are ssparate
Algability categ~cles, See section $02(a) (1) of the Act, to be
codified at 20 U.8.C. 1401 (a)(1).

\ ———— 11 B — SO D
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part B if they meet the criteria stated in §§300.5(b)(9) and
300.541 or under the "seriously emotionally disturbed® cateqory
of Part 8 1f they meet the criteria stated in §300.5(b)(8).

111. gvaluations upnder Part B
A. Requirasments

SEAs and LEAs have an affirmative obligation to evaluate a child
vho is suspected of having a disability to determine the child’s
need for special education and related services. Undar Part B,
SEAs and LEAS are required to have procedures for locating,
identifying and evaluating all children who have a disability or
are suspected of having a disability and are in need of special
education and related services. 34 CFR €§§300.128 and 300.220.
This respo: sibility, known as "child tind," {s applicable to all

children from birth through 21, regardless of the severity of
their disability, '

Consistent with this responsibility and the obligaticn to make
FAPE available to all eligible children with disabilities, SEAs
and LEAs must ansure that evaluations of children who are
suspected of needing special sducation and related services are
conducted without undue delay. 30 U.5.C. 1412(2). Because of
ite responsibility resulting from the FAPE and child find
requirasents of Part 8, an LEA 32y not refuse to eviluate the
possible need for special education and ralated services of a
child vith a prior medical dlagnosis of ADD solely by reason of
that medical diagnosis. Howvever, a medical diagnosis of ADD

alone is not sufficlent to render a child eligible for services
under Part B.

Under Part B, before any action is taken with respect to the
initial placement of a child with a disablility in a prograa
providing spscial education and related services, "a full and
individual avaluation of the child’s educatisnal needs zust be
conductad in accordance vith requiresents of §300.%32." 34 CFR
§300.531. Sectiun 300.532(a) requires that a child’s evaluation
nust be conducted by a multidisciplinary team, including at least
one tsachar or other spacialist with knowlsdge in the area of
suspected disability.

B. {savciements over Evaluatiocna
Any proposal or refusal of an agency to initiata or change the

fdenti¢ication, evaluation, or aducational placement of the
child, or the provision of FAPE to the child {s subject to the

; 27
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written prior notice requirements of 34 CFR $6§300.504-300.%08.*
If a parent disagrees with the LEA's refusal to evaluate a child
or the LEA’S evaluation and determination that a child does not
nave a disability for which the child is eligible for services
under Part B, the parent may request a due process hearing
pursuant to 34 CFR §§300.506-300.513 of the part B regqulations.

Iv. Obligations Under S8ection 504 of BEAS and LEZAS to children
with ADD Found Not To Reguire 8Special EZducatjon snd Related
gervices under
pact B

Even if a child with ADD is found not to be eligible for services
under Part B, the requirements of Section 504 of the
Rehabillitation Act of 1973 (Section 504) and its implementing
requlation at 34 CFR Part 104 may be applicable. Section 504
prohibits discrimination on the bagsis of handicap by recipients
of Federal funds. Since Section 504 is a civil rights law,
rather than a funding law, its requirements are framed in
different terms than those of Part B. While the Saction 504
requlation was written vith an eye to consistency with Part &, it
is more general, and there are some differsnces arising from the
differing natures of the two laws. For {nstance, the protections
~f Section %04 extend to some children who do not fall within the
disability categories specified in Part B,

A. Definition

Section S04 requires every recipient that operates a public
elementary or secondary aducation program to addrass the needs of
children who are considered "handicapped persons™ under Section

) section 300.%05 of the Part B regulations sets out the
elements that must be contained in the prior written notice to
parents:

(1) A full explanation of all of the procadural safeguards
available to the parants under Subpart E;

(2) A dascription of the action proposed ot rel{used by the
agency, an explanation of why the agency proposes or refuses
to take the action, and a description of any options the
agency considered and the reasons why those options weare
rejected;

(3) A descciption of sach evaluation procedurs, test,
record, or -eport the agency uses as a basis for "he
proposal or refusal; and

(¢) A description of any other factors which are relevant
to the agoncy's proposal or refusal.

14 CFR §300.505(a){1)=(4).

- 28
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504 as adequately as the neads of nonhandicapped persons are pet.
"Handicapped person® s defined in the Section %04 requlation ag
any person who has a physical or mental impairment which
substantially limite a major 1life activity (s.q,, learning).

34 CFR §104.3(j). Thus, depending on the severity of their
condition, children with ADD pay fit within that definition.

B. Pro v ]

Under Sectlion 504, an LEA must provide a free appropriate public
education to each qualified handicapped child. A frae
appropriate public education, under Section %04, consists of
regqular or spacial education and rslated sids and services that
are designed to meet the individual ctudent’s feeds and based on
adherence to the requlatory requirements on educational setting,
evaluation, placement, and procedurszl safeguards. 34 CFR
§6104.3), 104.34, 104.35, and 104.36, A student may be
handicapped vithin the meaning of Section %504, and therefore
entitled to regular or special education and relat:d aids and
services under the Section S04 regulation, even though the

student pay not be eligible for special education and related
services under Part 8,

Under Section %04, if parents believe that thair child is
handicapped by ADD, the LEA must evaluate the child to deterzine
wvhether he or she is handicapped as defined by Section 504. 1If
an LEA deterwines that a child i{s not handicappad under Section
S04, the parent has the right to contest that determination. 1t
the child is determined to be handicapped under Saction 504, the
LEA must pake an individualized dstermination of the child'’s
educational neads for regular or special education or related
aids and services. 34 CFR §104.35, Por childran determined to
be handicapped undaer Saction 504, {mplamentation of an
individualized 2lucation program developed in accordance with
Part B, although not required, is one neans of neeting the free
appropriate public education raquirazents of Section 504.° The
child’s 2ducation must be provided {n the reqular aducation
classroom unless it {s demonstrated that education {n the regular
environment vith tha use of supplesentary aids and services
cannot be schlavad satisfactorily. 34 CFR §104.34.

Should it de determined that the chi'd with ADD is bandicapped
for purposes of Section 504 and nez13 only adjustments in the
reqular classroom, rather than speclal education, those
adjustments are requicad by Section 504. A range of strategles
{s available to maset ithe educational reeds of children with ADD.

‘4any LEAs use the same process for detsrmining the needs of
students under Section %04 that thay use for implementing Part B.
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Regular classroom teachers are important {n identifying the
appropriate sducational adaptions and interventions for many
children with ADD.

SEAs and LEAs should take the nacessary steps to promots
coordination between special and reqular education progranms.
Steps also should be taken to train regular education teachers
and other personnel to develop thelr avareness about ADD and its
manifestations and the adaptations that can be implemented in
regular education programs to address the instructional needs of
these children. Examples of adaptations in reqular education
programs could include the follewing:

providing a structured learning environment; repeating and
simplifying instructions about in-class and homework
assignments; supplementing verbal instructions with visual
instructions; using behavioral managemsnt techniques;
adjusting class schedules; modifying test delivery; using
tape recordars, computer-aided instruction, and other audio-
visusl equipment; selecting modified textbooks or workbooks;
and tailoring homework asszqnncntl.

Other provisions range from consultation to special resources and
may include reducing class size; use of one-on-one tutorials;
classroom aides and note takers; involvement of & "services
coordinator® to overses implementation of special programs and
services, and posaible modification of nonacademic times such as
lunchroom, rscess, and physical education.

Through the use of appropriate adaptations and interventions in
regular classes, many of which may be required by Section S04,
the Department belisves that LEAs will be able to effectively
address the instructional needs of many children with ADD.

C. Procedural 827sguardas Undex 8ection 304

Procedural safaquards under the Section 504 regulation are stated
more generally than in Part 3. The Section 504 regulation
requires the LEA to 3aake available & system of piocedural
safeguards that pareits pareits to challenge actlons ragarding
the identification, svaluation, or aducational placament of their
handicappsd child uw'om they belleva naeds special education or
related sarvices. 34 CFR §104.36. The Section 504 ragulation
requires that the aystem of procedural safeguac.ls include notice,
an opportunity for tha pareits or guardian to gxamine relevant
records, an impartial hearing vith opportunity for participation
by the parents or gua.dian and representation by counasl, and a

"t
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review procedure. Compliance with procedural safeguards of Part
B is one means of fulfilling the Section %04 requirepent,!
However, in an {mpartial due process hearing raising {ssues under
the Section 504 requlation, the impartial hearing officer must
cake a determination based upon that regqulation.

V. Conclusiopn

Congress and the Department have recognized the need to provide
information and assistance to teachers, administrators, parents
and other interested persons regarding the {dentitication,
evaluation, and instructional needs of children with ADD. The
Cepartment has formed a work group to explore strategies across
principal offices to address this i{ssue. The work group also
plans to identify some ways that the Department can work with the
education associations to cooperatively consider the programs and

services needed by children with ADD across special and regular
education.

In fiscal year 1991, the Congress appropriated funds for tha
Departmant to synthesize and disseminate current knowledge
related to ADD. Four centers will be established in Fall, 1991
to analyze and synthesize the current research literature on ADD
relating to identification, assessment, and interventions.
Ressarch synthosss will he preparsd in Porsats sultahle fuy
edyca’ors, parents and rasearchars. BRxist clearinghouses and

LR, 3% VALY b Fadavd), BRAth AAd Yocd) erganidAtiens viy)

be utilized to disseminate these resesarch syr:heses to parents,
educators and adeinistrators, and other intarested peraons,

In addition, the Federal Resource Center will work vith SEAs and
the six ragionsl resourcse centers authorized under the
Individuals with Disabilities Education Act to {dentify effective
identification and assassmant procedures, as well as intervention
strategies baing implement:d across the country for children vith
ADD., A document describing current practice will be developed
and disseainated to parents, aducators and administrators, and
other intsrosted perscns through the regional resource centers
network, as wvell as by parent training canters, other parent and
consurer organizations, and srofessional organizations. Also,
the Office for Civil Rights’ ten raglonal offices stand ready to
provide technical assistance to parents and educators.

It is our hope that the above information will be of assistance
to your State as you plan for the needs of children with ADD vho
require speclial rducation and related services under Part B, as
vell as for the nasds of the broader group of chiidren with ApD

‘Again, nany LEAs and some SEAS are ¢onsrving time and

resources by using thre sama due process procedurés for resolving
disputes under both lavs.

31
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who do not qualify for special education and related services
under Part B, but for whom speclal education or adaptations in
reqular education programs are nheeded. If you any questions,
please contact Jean Pealen, Office for Civil Rights; ‘
(Phone: 202/732-1638), Judy Schrag, offlice of Speclal Education
Programs (Phone: 202/732-1007); or Dan Bonner, Office of
Elementary and Secondary Education (Phone: 202/401-0684) .
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Sample §504 Policy Regarding Students with Disabilities

Section 504 is a federal civil rights statute that prohibits discrimination against persons with
disabilities in programs receiving federal financial assistance. The Act protects individuals
with a disability who:

1. have a physical or mental impairment which substantially
limits one or more major life activity (major life activities
include activities such as caring for one’s self, performing
manual tasks, walking, seeing, hearing, speaking,
breathing, learning and working.

2. have a record of such impairment; or

3. are regarded as having such an impairment.

The School District does not
discriminate against persons with disabilities and provides access to qualified disabled
individuals to all of its activities and programs.

The Act also obligates school districts to identify, evaluate, and to extend to every qualified
student with a disability residing in the district, a free appropriate public education, including
modifications, accommodations, specialized instruction or related aids as deemed necessary
to meet their educational needs as adequately as the needs of non-disabled students are met.
if you believe your child may have a disability that requires modifications or
accommodations to his or her educational program, please contact

ocC.7 (11/93)
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SAMPLE §504
NOTICE OF MEETING

Dear Parent or Guardian:

Based on concerns regarding your child’s academic performance, we would like to meet
with you on at to
discuss the need to provide programmatic accommodations for your ___ (son/daughter)
Given the importance of the meeting, we urge your particip-tion.

If you have any questions, or the scheduled meeting time is not convenient for you, please
call me by at . In addition, if
you wish to review your (son’s/daughter’s) educational records, including any materials
that will be discussed at the meeting, please call me to schedule a mutually convenient
time for such review. If | do not hear from you, | will look forward to seeing you at our
scheduled meeting.

Sincerely,

Name and Title

cc:  Student’s Cumulative File

OC-9 (5/93)




Notice of Determination After Meeting

Dear

As you know, on _, we.met to discuss your child’s academic
progress. Based on the materials before us, we determined that:

1. Your child has a disability under §504 of the Rehabilitation Act
that requires an accommodation plan to ensure his/her full
access to all school activities. A copy of the plan is enclosed
for your review.

2. Your child is not disabled and does not require an accommodation plan to
address his/her educational deficiencies.

If you disagree with our determination, | would be happy to meet with you to discus: your
concerns. If you wish, you also have the right to request an impartial hearing and to bring
an attorney to represent you. If you wish to proceed to a formal hearing, please send a
written request to

at : . if you have any questions or wouid like to
schedule a meeting, please do not hesitate to contact me at __

Sincerely,

cc:  Student’s Cumulative File

OC10 (11/93)




§504 Accommodation Plan

NAME DATE OF BIRTH GRADE

SCHOOL DATE OF MEETING

1. Describe the nature of the problem:

2. Evaluations completed - including dates of each evaluation:

6. List the accommodations (i.e. specialized instruction or equipment, auxiliary aids or services, program
modifications, etc.) the team recommends as necessary to ensure the child’s access to all district programs:

Review/Reassessment Date: . (must be completed)
Participants (name and title)

cc: Student’s Cumulative File

Attachment: Information regarding §504 of the Rehabilitation Act of 1973
Due Process Notice

4 8 OC-8(393)
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