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1 Introduction

Each age must write its own books.—Ralph Waldo Emerson

A remarkable event /" ‘ew national attention to America’s educational institu-
tions in 1987, Two academic books—E. D. Hirsch’s Cultural Literacy and Allan
Bloom's Closing of the American Mind —spiraled to The New York Times's best
seller list. The surprising appeal of these books struck many observers as a
sign of profound, widespread dissatisfaction with American education. This
dissatisfaction has only deepened since.

Hirsch, a humanities professor at the University of Virginia, decried the
loss of a shared set of cultural facts, images, and allusions that enables people
within the culture to communicate effectively. He proposed that we regain
this cultural literacy by teaching a national, core list of facts to all American
¢lementary and high school students and amplified his proposal with his
own list and the subsequent, more elaborate, Dictionary of Cultural Literacy.

University of Chicago professor Bloom took aim at our elite universities,
which, he wrote, no longer teach the classics and instead leave the student
adrift on a sea of superficial and naive moral relativism. He favored redirect-
ing the nation’s brightest college students toward the study of classical
philosophy and away from the mistaken notions of Pragmatists and other
relativists.

Despite the many differences between their proposals and underlying
philosophies, the two professors struck a common chord, which was re-
flected in the popularity of their books and in the dialogue about their
central claims. Many people in the final decades of the twentieth century
agree that something basic and abiding is missing from their own educa-
tions, and from those of their children. Some of these people favor dramatic,
national-level curricular changes to help address that deficiency. A search for
coherence thus has become a central curricular, if not cultural, concern.
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2 Introduction

This modern coherence mavement has been fueled by a parade of studies
and reports that trumpet the dismal performance of American students on
tests of history, geography, literature, reading, and math. Most frightening of
these announcements is the number of American high school graduates who
cannot identify the differences between Marxism and capitalism, lccate
Europe on a map, or name the century in which the Civil War was fought.
Coupled with these reports are complaints that the teachers themselves are
underqualified and thus unable to impose more rigorous standards of basic
literacy, let alone to lead the students in advanced study. Professionalization,
say some critics, has led to overprotection of teacher job security at the
expense of teacher quality.

Apprehension about knowledge deficits among teachers and students has
been enhanced by a worsening economy and by the growing sense that the
United States has lost its competitive advantage over Japan, Germany, and
other nations. Like the launch of Sputnik in 1957, the blast-off of the Japanesc
economy in the 1980s has quickened our national resolve to “do something”
about our educational system.

Accompanying our current, acute economic woes are the agonizing,
chronic problems of racial, gender, ethnic, and socioeconomic inequality. A
perceived increase in racial hostility, a depressingly wide if not growing gap
between minority student performance and that of white pecrs, and escalat-
ing and controversial demands for more pluralistic, multicultural education
have sparked angry conflicts over curriculum, over student-discipline pol-
icies, over values instruction, and over funding cqualization schemes. On
college campuses, charges of “political correctness” and "McCarthyism”
meet countercharges of “Eurocentrism,” “racism,” "heterosexism,” and
"sexism.”

By 1990, the perceived crisis in American education had spawned several
reform proposals that only shortly b-fore would have had little chance of
success. For example, the movement for “choice” among competing public
and even private elementary and secondary schools, regardless of where the
parents lived, became a priority of the Bush administration’s America 2000
blueprint for this country’s educational future. Similar proposals for compe-
tition among public schools and for vouchers that parents could apply to
tuition at private sectarian schools previously had been 1ejected by most
educators and other observers as fatal to the mission of common, public
schooling, to desegregation, and to separation of church and state. The Bush
proposals, however, were surprisingly popular, and choice alternatives were
adopted in some states.

The historically intense resistance to national standards of education like-

10
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Introduction 3

wise softened, and the cri de coeur of coherence advocates was echoed in the
Republican administration’s call for a national core cutriculum and Ameri-
can Achievement Tests. Moreover, this coherence agenda had bipartisan
support, as liberals and conservatives in both national parties expressed
concern that American public schools not abandon the melting pot ideal.
Arthur Schlesinger, Jr., and other commentators expressed their fear that
racial politics were compromising the integrity of the public school curricu-
lum and threatening to “disunite” the United States. These observers de-
nounced experimental programs such as African-American academies with
Afrocentric curricula as a form of “ethnic cheerleading™ that would only
deepen racial divisiveness. In their view, race-conscious measures politicize
education and wrongly reinforce the notion that race is determinative, and
the outbreak of ethnic violence in Bosnia and elsewhere stood as a grim
warning that race-consciousness is always dangerous social policy. Instead,
they urged, the nation should rally behind an account of American history
that stresses our commonality rather than our particularities and that re-
spects the positive contributions of Western liberal thought to human rights,
cultural criticism, and the cause of human liberty.

This rising interest in nationally-defined common standards has been
accompanied by a paradoxical surge in interest in decemralizing power over
the schools. Critics argue that bureaucratization and centralization of school
authority at the state and district levels has deadened local interest in self-
determination and reform; layers of needless administrative authority and
enforced standardization have stymied innovation, added expense, and re-
moved any incentive for particular schoals to experiment, compete, and
excel. Competition, decentralization, and local control have become rallying
cries of many reformers. Ironically, these decentralization and deregulation
appeals often come from the same people wholament that the nation lacks a
unifying center and who hope that a rigorous, nationally uniform curricu-
lum will provide that center. Apparently, they assume that local commu-
nities would voluntarily obey national definitions of curricular content.

This book chronicles the call for a national curriculum and triesto place it
into historical and constitutional perspective. This book is inspired by the
belief that these school-based debates about Western civilization, national
standards, local control, and multi-culturalism are highly relevant to many
social and constitutional problems beyond the schoolhouse gate. In school
and nonschool settings alike, American policy makers face the difficult
questions of whether race or cultural consciousness is ever good public
policy —whether official emphasis on race, ethnicity, gender, or other par-
ticularities incvitably produces more hostility and divisiveness than respect
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4 Introduction

for human difference. Likewise, school and nonschool officials must recon-
cile the sometimes sharp tension between national solidarity and individual
dissent, between majoritarian rule and subcultural pluralism.

Although curricular innovation by itself is unlikely either to effect culrural
coherence and harmony —as the core curricularists hope—or to effect cul-
tural disunity and hostility - as many who oppose a multicultural curricu-
lum fear—the curriculum battle, writ large, clearly does reflect an undeni-
ably critical national dilemma: how best to accommodate the cultural, racial,
ethnic, and other differences within this heterogeneous national culture. As
such, the curricular wars raise concerns that are, or should be, of interest to
all Americans.

Part I of this book describes the educators’ opposing views about a core
curriculum and outlines the long pedigree of similar controversies over the
form and the content of common schooling in the United States. The
discussion makes plain that democratization of schooling and increasing
cultural diversity within the school population have presented educators
throughout the twentieth century with a complex curricular challenge: how
to meet the educational needs of a wide range of students whose home
cultures and career aspirations differ significan.ly. The modern curriculum
debate is a continuation of a century-long struggle to meet these diverse
needs.

Part 1i attempts to rephrase the educators’ debate in constitutional terms.
It discusses in particular the constitutional principles of freedom of religion,
freedom of speech, and equality and argues that these are critical compo-
nents of our national character that should inform any national curriculun
proposal. The final chapter describes the features of an American curriculum
that respects these constitutional principles.

This book aims to present both sides of the curriculum debate fairly,
because proposals that slight the arguments of either are doomed from the
outset. Both the history of efforts to construct an American culture through
education and our constitutional practices make evident that Americans,
ironically, are bound most distinctively by dissents—by a common faith in
the right to break away from cultural consensus. Qur unum is our plures. As
such, any national curriculum proposal that fails to recognize our pluralism
and conflicts along with our common commitments surely will be rejected
by many Americans as a distorted portrayal of the national character and
experience. That is, public education must respond both to E. D. Hirsch's
sensible claim that we need a common knowledge base in order to commu-
nicate and to Stanley Fish's critical observation that “it is difference all the
way down.” This book outlines the first principles of a national curriculum
mindful of both insights.

12
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2 The Rise of Formal Schooling
and the American Paideia

Every government degenerates when trusted to the rulers of the people alone. The
people therselves therefore are its only safe depositories. And to render them safe,
their minds must be improved to a certain degree.—Thomas Jefferson

Without undervaluing any other human agency, it may be safely affirmed that the
Common School, improved and energized, . . . may become the most effective and
benignant of all the forces of civilization.—Horace Mann

INTRODUCTION

The modern call for a national curriculum reflects an enduring vision of
public education as a means of melding the diverse mix of American cultures
into one national culture. That vision, and resistance to it, are as old as the
nation itself. "Americanization” programs of the early twentieth century,
evangelical Protestant initiatives of the mid-nineteenth century, republican-
spirited proposals for common education of the eighteenth century, and
Puritan schooling of the seventeenth century all were inspired by a related
sense of the link between formal schooling and a common cultural identity.
In each era, the content of the common lessons, and the peril of failure to
learn those lessons, were defined differently. For the early whiie colonists,
the common text was the Bible, and the peril of ignorance was vulnerability
to “that old deluder, Satan.™* For statesmen such as Thomas Jefferson, who
urged fellow Virginians to adopt his proposal for common, public schooling,
the lessons were defined in terms of a different objective: tn render the
children safe from the peril of tyranny by despots.? In Jeflferson’s view,
intelligent self-government and public schooling were inextricably bound.
During the mid-1800s, a coalition of several reformers supported publie,
common schooling for still different reasons. Some of these reformers fa
vored public schools as an alternative to the then waning church influence

14
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8 Formal Schooling and the American Paideia

over public character and as instruments for promoting an American paileia
(an ediication designed to produce both a broad and enlightened outlook in
the student and an ideal common culture) that was Anglo-Saxon Protestant
in character and that stressed virtuous character, patriotism, and wisdom.?
Others, such as Horace Mann —the most powerful nineteenth century advo-
cate of public schools—viewed common schools as engines for social har-
mony. They felt schools should act explicitly as mechanisms for softening the
sharp edges of capitalism and for offering to the children of poorer workers,
especially immigrant workers, a means of assimilating into the American
society and economic structure.*

Common schooling in common subjects and common values thus always
has been a critical component of American progressivist dreams, but the
ideal structure for the delivery of that education and the ideal content of
these common lessons have always been contested. Moreover, the disagree-
ments have tended to reflect deep-seated political, religious, and philosophi-
cal conflicts among the various progressivist movements.

Many contemporary Americans seem unaware that public schooling, as
we now know it, is a relatively recent achievement that had a long and
difficult birth. They likewise seem unaware that the perception that America
faces imminent cultural disintegration and the notion that a core American
curriculum might fend off that disintegration and restore a common culture
have long pedigrees. Skepticism about such a curriculum and conflict about
its content are old concerns.

For example, seventeenth and eighteenth century intellectuals disagreed
vigorously about whether education should emphasize the classics, ancient
languages, and rationalism—a position embraced by many Federalists—or
instead should stress geography, the sciences, and modern languages, as
republican-style educators advocated.* Some eighteenth century Americans
also disagreed, as dc many twentieth century Americans, over whether and
to what extent the national government should play an active role in shaping
the content of public education. George Washington and Benjamin Rush
argued early on that a national college should be established to teach an
American curriculum, though their proposal lacked broad-based support
and was never adopted.*

The modern college-level battles over the “great books” and Western
civilization courses, too, are echoes of old conflicts, which were waged with
considerable force in the early and mid-1800s and which, in turn, echoed the
earlier, seventeenth century battles berween the “ancients” and the “mod-
erns.” The gloomy sense that our lower-school chi’1ren are less educated in
the basics than were their parents, and than society safely can endure, thus

15
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The Rise of Formal Schooling o

plagued our ancestors much as it plagues us today. And even the Allan
Bloomian apprehension that college undergraduates lack the specific philo-
sophical commitments and moral rigor of past generations is not peculiar to
the late 1900s. On the contrary, his colleague, Mortimer Adler, wrote an es-
say in the 1940s that described undergraduates of that era in identical terms.’

The following, decidedly brief history of efforts to forge cultural core
values through 2 common education offers both encouraging and dis-
couraging news about the modern crisis. The encouraging ncws is that the
current claim that we are barreling into an abyss is overstated. At worst, itis a
slow crawl. At best, there may be no abyss after all. The discouraging news is
that, in the century since the great experiment of widespread public school-
ing was inaugurated, education still has failed to “render them safe,” to effect
social harmony, to assure widespread literacy, or to fulfill in a strong sense
the various other progressive dreams of the advocates of past generations.
These failures should make us skeptical »f excessively ambitious claims
about public education as an instrument of positive social transformation.
They shore up what should be an obvious claim: public education alone
cannot cure poverty, cultural entropy, anomie, inequality, or other social or
economic pathologies.

This overview of the rise of compulsory schooling in America does not try
to plumb the full, complex range of social, economic, and other forces that a
complete history of education would include® but simply to highlight our
enduring conflicts over the competing tugs of unity and difference. The aim
here is to illustrate the provenance of the core curriculum debate and to
demonstrate the link between aggressive Americanization initiatives and
racial, ethnic, and religious politics. The modern debate echoes the various
intellectual forces that drove curriculum reform at the undergraduate level
in the 1920s to 1940s. The unavoidable conclusion from this is that no attempt
to forge a core set of American values that fails to take account of our
cultural pluralism ever has been, or likely ever will be, a compelling call for
solidarity among all American peoples.

THE RISE OF COMMON, PUBLIC,
COMPULSORY SCHOOLING

The colonists who settled in what became the United States brought with
them Western European educational traditions along with their other cul-
tural practices and beliefs. These educational traditions, more than those of
the Native Americans, shaped the practices that conventional histories of
public education describe as the precursors to modern public education.
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In general, the colonists regarded education of the child as the respon-
sibility of the child’s family, especially the child’s father. Education of youth
was hierarchical, Protestant, privately funded, informal, and home-centered.
The Massachusetts Bay Colony in 1647 passed legislation that required each
township to provide for a teacher to instruct the children,® but formal,
compulsory schooling outside the home was unusual during the early colo-
nial period. On the contrary, formal schooling was regarded as “the last
rather than the first resort of a colonial parent or master.”"

In the late 1700s, however, intellectual support for compulsory, publicly
funded schooling increased. The most significant statement of these eigh-
teenth century arguments came from Thomas Jefferson. Jefferson proposed
that all free, white children in Virginia receive at least minimal, uniform
instruction in certain basic subjects, at public expense if necessary."' Unlike
the early Massachusetts legislation, the Jefferson proposal was based prin-
cipally on the argument that, in a democracy, citizens require education in
order to exercise intelligently their right of self-governance.'? The Mas-
sachusetts legislation, in contrast, had been based on the argument that
education was necessary to protect children from the beguiling importun-
ings of Satan."?

Whether the evil of ignorance lay in vulnerability to Satan or in vul-
nerability to despots, the idea thereafter began to take hold that education
was of critical importance in protecting children from evil and in perfecting
American society. Yet many observers who believed in education were un-
convinced that this education should be conducted by the state or that it
should be funded by public money. Indeed, Jefferson was unable to convince
fellow Virginians of the wisdom of his modest version of public schooling,
and his proposal never was enacted. More ambitious proposals of the era,
some of which aimed for a uniform system of national education, likewise
failed to take hold."* Schooling other than college instruction remained, for
decades thereafter, predominantly a matter of family, church, or other pri-
vate and local concern."

One powerful and enduring source of resistance to a common school
system was organized religion, members of which believed that secularized
education would weaken the influence of church and the Bible over the
children and the community.'® Here and in Europe, opposition to public
schooling also was based on a secular fear of the normalizing effect of
compulsory education. To »lace the educational reins in the hands of gov-
ernment, critics argued, or t 1 insist that all children receive the same type of
education, would be to deaden autonomy and sow the seeds of tyranny."”
These commentators disapproved of efforts to imitate the civic-oriented,
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uniform education policy of ancient Sparta and believed that compulsory
schooling proposals paid inadequate attention to the shortcomings of the
Spartan model.

These secular objections to the most aggressive accounts of the republic’s
interest in shaping its citizens through education echced more general,
liberal anxieties about an overly powerful government. These are well-
captured in the grim warning of libertarian John Stuart Mill that, “A general
State education is a mere contrivance for moulding people to be exactly like
one another: and as the mould in which it casts them is that which pleases
the predominan: power in « 1e government . . . it establishes a despotism over
the mind. .. .""¥

Yet even strong individualists such as Mill —past and present—recognize
the need for at least minimal public control over the content of t2e tducation
that all children must receive, even over parental objections.' Mill himself
proposed that all children undergo annual, government-enforced, public
examinations on “objective” facts in specified areas, “so as tc make the
universal acquisition, and what is more, recention, of a certain minimum of
general knowledge virtually compulsory "% )i the child were unable to pass
these examinations, and if there were 20 excuse for tha failure other than
parental neglect,?' then the governrent could punish ti.2 child’s fathier. The
government itself could undertake to provide instruction in the basic sub-
j=cts, but only as one experiment among many ways of pruviding education
t« the chiidren. Parental choice, constrained by testing in certain basic
subjects, was the salient feature of the Mill education model.

The differences between this Mill minimalist account of compulsory
education and the accounts of other, more ambitious reformers show that
the terms com:mon, compulsory, and public education & ¢ ambiguous and have
always been controversial. ‘To difterent reformers, common has meant com-
mon to all children; to all free, white children; 1o all free, white, male
children; to all children whose parents elect the common school alternative;
or some variation of the foregoing. Compulsory has meant that all children
must be educated, whether at home or elsewhere; that all children must be
educated in a formal school; or that all children must attend a fc rmal school
unless they can adduce specific justifications for their cxcusal. Frblic has
meant that the schooling is funded entirely by public money; that it is free
only to indigent children; that it is partly funded by public money; that the
government not only funds the education but also provides it; or a permuta-
tion of any of these. Thus, although both Thomas Jefferson and John Stuart
Mill-to take two important examples—favored compulsory education,
they hardly agreed on the precise form, content, or ends of that education.

18
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12 Formal Schooling and the American Paideia

Our current, relatively uniform construction of the terms compulsery and
public education developed very gradually. Not until the end of the nine-
teenth century were state acts prevalent that compelled all children to attend
formal schools and that authorized the use of public money to fund public
echools.? Even then, many people resisted the movement, and some in
particular objected to the transfer of significant authority and financial re-
sponsibility for education to the state government. States that adopted
compulsory-schooling statutes consequently often ceded principal power
over the curriculum and the operation of the schools to the local commu-
nities.

This American resistance toward compulsory, formal schooling stemmed
in part from the colonial tradition of education as an informal, sectarian, and
home-centered process. But it also had roots in American constitutionalism.
The United States Censtitution nowhere mentions education in the list of
functions properly assumed by the federal government. Rather, control over
cducation is a power “reserve to the states,” under the Tenth Amendment.
Unltke other functions assumed by the states, however, education was con-
sidered by many in the nineteenth century more properly to be a highly
localized, community-centered enterprise. Moreover, the division between
public, secular and private, sectarian education remained blurred. As such, it
was not until the twentieth century that state-level power over public school-
ing, and a corresponding deempbhasis of local and of sectarian control of
education, gained enough popular support to become the prevailing prac-
tice.!

Most accounts of the rise of public education during the late 1800s cite the
work of Horace Mann in Massachusetts as singularly influential.?* Mann
believed passionately in the value of public and common education for the
children of Massachusetts and defended his proposal in flowery, millenialistic
terms.’* In particular, he was convinced of the benefits of education for
social equality, perhaps because his own socioeconomic status had becn
elevated by his educational opportunities.?* Mann stated that “without un-
dervaluing any other human agency, it may be safely affirmed that the
Common School, improved and energized, as it can easily be, may become
the most cffective and benigrant of all the forces of civilization."* Whether
this unbounded faith in public, comn -»- «chools as a vehicle for eliminating
gross disparitics in social goods was ..arraated continues to be hotly con-
tesicdd. But modern theorists who view public schooling as a vehicle for
equahzing cconomic opportunities still rely on arguments that echo Mann’s
nineteenth century sociat reform aspirations.

19
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Of course, Horace Mann could not have succeeded where Thomas Jeffer-
son had failed without the complex set of cultural changes that gave wide-
spread support to his call for public schooling. These changes included rapid
industrialization and urbanization in the Northeast, the rise of government
social welfare programs, conflicts between Protestants and Roman Catho-
lics, the desire of organized labor to remove children from the work force, a
humanitarian movement to improve conditions for the poor, and a more
generally felt desire, based in part on fear of newcomers, to assimilate into
one culture the massive waves of immigrants that poured into the United
States in the late 1800s and early 1900s.2

Many nineteenth century reformers came to view common, public
schools as vehicles for achieving social reform, though they defined reform
in different ways. For example, some evangelical Protestants wished to
homogenize and perfect American education according to Protestant values
and to spread that ideal education to the world. Other reformers favored
uniform schooling because they imagined that assimilation through such
schooling would promote social efficiency. In particular, they hoped to
defuse potential social and political unrest? and to efface cultural differences
among workers, especially between newer immigrant populations and more
established ethnic communities.*® What many of these nineteenth and early
twentieth century accounts of public education shared was a hope that
through common, public schooling, national solidarity might be better se-
cured and core national values more effectively transmitted.

The growing American ideal education (paideia) initiative of the late 18vos
and early r900s met resistance, however, from several fronts. First, the evan-
gelical Protestants were internally divided about the proper content of this
American paideia; this eventually undermined and finally ended their cam-
paign.” Second, some members of the groups that reformers sought to
assimilate into a standard, national identity resisted those efforts.* Perhaps
the mos: vocal of these resisters were American Catholics, who so opposed
the Protesiant emphasis of mid-nineteenth century education and its overt
anti-Catholic bias that they evenrually created an independent system of
parochial schools rather than expose their children to the ostensibly secular
public school curriculum.

Still other forces. such as regional differences of opinion about the moral-
ity of slavery and philosophical differences about the ideal form and content
of education likewise undermined the efforts to frame one authoritative
American canon.” Within states, significant curricular variations ofien ex-
isted among the schools that reflected the different ethnic, religious, and
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socioeconomic compositions of individual communities.** Even within a
single school, students sometimes received different instruction depending
on their vocational aspirations, abilities, or intention to attend college.

Despite this resistance, compulsory schooling came to dominate the edu-
cational landscape during the early 1900s. By 1918, every state had adopted a
compulsory school act. In the 1920s and 1930s, states began enforcing these
requirements in earnest. By 1920, Cremin reports, “over ninety percent of
American children between the ages of seven and thirteen were reported as
enrolled in school,”** and the vast majority of them were enrolled in public
elementary and secondary schools. Moreover, the content of this education
became reasonably, though never completely, coherent. As Cremin describes
it, the common core curriculum conveyed

a Christian paideia that united the symbols of Protestantism, the values
of the New Testament, Poor Richard's Almanac, and the Federalist papers,
and the aspirations asserted on the Great Scal. It was a national
paideia. .. ¢

That is, a national paideia eventually did emerge and was taught in the
nation’s schools, but over the strong objections of some of the nation’s

peoples.

THE TWENTIETH CENTURY AND PATTERNS OF
PUBLIC EDUCATION

Though compulsory public schooling became the norm in the United States,
the form, content, and philosophy of that public schooling has continued to
change throughout the twentieth century. Among the reasons for these
changes were the following particularly influential occurrences.

First, international conflicts tended to inspire changes in curricular focus.
World Wars I and II, the Korean conflict, the Cold War, and the Vietnam War
each had distinctive repercussions for American education. World Warsand
Il inspired skepticism about political education in some educators, while for
others the wars stood as sober reminders of the need for training in demo-
cratic values. During the Cold War era, apprehension about the military and
technological superiority of the Soviet Union prompted nationwide efforts
to emphasize and reward student achievement in math and science. The
catalyst for this was the launch of the Soviet Sputnik satellite in 1957, which
gave rise to the term Sputnik cra in educational history. The Vietnam War,
fought during the 1960s and 1970s, gave rise to significant domestic unrest,
protest agains! the government, and widespread ambiguity about the proper
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international role of the United States. Students during this era were excep-
tionally willing to question and even to defy adult authority and often
employed a vocabulary of constitutional rights to advance their criticisms of
the older generation. Some educators responded to this with proposals for
more diversified, student-centered curricula and greater student control over
significant aspects of school operation.

Second, the metropolitanization of America had « profound impact on the
structure and organization of schooling. Urban centers became the hubs of
American industry and hence the source of economic opportunities. Work-
ers gravitated to the urban centers, greatly increasing the population of the
urban public schools. Large, city-wide school systems—such as the New
York City school system—had administrative needs that had no counterpart
in earlier or nonurban school settings. One consequence was the develop-
ment of centralized administrative bodies that resembled large bureaucra-
cies. For some aspects of school management, in at ledst some cities, local
solutions began to appear both inadequate and inefficient. Another conse-
quence was that “individuals came to be defined more by the facts of race,
class, ethnicity, religion, and occupation than by the ;'ace they happened to
live, and to be regulated more by the rules and policies of governments,
professions, and formal institutions than by the unspoken conventions of
localities.™*”

Third, the emergence of multiple, standardized tests of intelligence and
academic achievement aftected educational philosophy and child placement.
Educators sought to assess, label, rank, and sort students on the basis of these
ostensibly objective measures of merit. Michael Apple has interpretea this
rise in standardized testing as a response to the “breakdown of a once
accepted economic and moral order.”** As he has put it, “[t]he language of
science and technology seemed a way to reconstitute this order.”*

Fourth, the Progressive movement in education, associated with the phi-
losopher and educational theorist John Dewey, destabilized traditional pat-
terns of educational philosophy and practice, and inspired curricular, ped-
agogical, and school organization changes. Indeed, some educators now
regard this movement as the principal cause of the curricular confusion that
erupted in the mid- to late 1900s and thus as the most important curriculum
development of the twentieth century.

A fifth, monumentally important development of the 1900s was the civil
rights movement, which wrought tremendous revisions in education policy
and practice that bear on the modern core curriculum debate. The water-
shed decision in 1954 of Brown v. Board of Education, and a host of cultural and
legal initiatives thereafter, led to the demise of the “separate but equal”
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concept of education. Equal access to education for racial and ethnic minor-
ities, females, and students with special educational needs thereafter became
national priorities.

The rethinking of racially segregated schools sparked a penetrating, more
pervasive critique of American society. Building on the work of the Progres-
sives, the civil rights movement attacked traditional definitions of equality
and achievement and conventional accounts of American political and social
history. The result was the emergence of counteraccounts, a heightened
consciousness regarding the ways in which conventional histories could
slight or distort the experiences of minorities, of women, and of other
nondominant subgroups and greate: emphasis on the plural aspect of cul-
tural identity.

The failure of the states to secure educational equality for black school
children also prompted unparalleled federal intervention into state and even
local educational affairs. The initial result was violent opposition and resent-
ment of federal power. But as time eased at least some of the fiercest
opposition, national sentiment moved toward greater respect for the role of
the federal government in assuring fair delivery of educational services.
Twentieth century citizens came to accept a more interventionist role for the
federal government in education than eighteenth century Americans would
have dreamed possible, though resistance to this intervention remains a
powerful instinct, especially in regions most affected by busing of school-
children to achieve desegregation.

The impact of federal legislation and federal constitutional law on public
school curricula, organization, management, financing, and even school
location has been profound and pervasive. Throughout the twentieth cen-
tury, American public education has been slowly transformed into a profes-
sionalized, and in many ways standardized, business—a business with a
virtual monopoly power over the education industry. Efforts to make public
cducation more uniform and efficient have often resulted in centralized,
state-level authority over significant aspects of public education, such as
textbook selection, teacher training and certification, financing, and employ-
ment practices. Although local community control remains an important
aspect of school governance, state and federal regulation of the operations of
local school districts has expanded dramatically. By the late 1970, all public
schools were subject to a complex array of local, state, and federal statutory
mandates, as well as to the commands of state and the federal constitutions.
In addition to these formal governmental mandates, the informal pressures
of the market have exercised increasing power over the content of public
education.
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Three of these twenticth century developments deserve more extended
consideration, as their relevance to the modern call fora national curriculum
is often overlooked or underplayed. The first is the struggle between Protes-
tants and Catholics over the content of public schooling at the elementary
and high school levels during the mid-18oos. The second is the Americaniza-
tion movement of the carly 1900s. The third is the mid-1940s battle over the
scope, content, and aims of liberal post-secondary education in general and
over the educational philosophy of John Dewey in particular.

RELIGIOUS WARS AND THE RISE OF THE
PRIVATE/PUBLIC SCHOOL COMPROMISE

The rise of formal, publicly funded schooling and its underlying assimilation
ideal triggered inevitable conflicts among religious sects that desired curricu-
lar space for their parochial beliefs. Of particular significance were conflicts
between Catholics and Protestants waged duving the nineteenth century.

In the 1840s, the potato blight in Ireland and population shifts in the
Germanic regions of Europe caused a tremendous surge in immigration to
the United States. Between 1845 and 1855, three million immigrants entered
the United States, most of whom were Catholic.

The irflux of these Catholic immigrants kindled intense anti-Catholic
sentiment. Indeed, the Catholic-Protestant clash became so intense that it
inspired the rapid rise of a nativist political party in which membership was
rec icted to native-born Protestants.*

The Catholic-Protestant hostilities reared their heads in education. Catho-
lics rebelled, particulzrly in Northeastern cities, against use of the King James
version of the Bible in publicly funded schools, against the curriculum’s
alleged promotion of “socialism, Red Republicanism, Universalism, In-
fidelity, Deism, Atheism, and Pantheism,”*' and against the “open slurs”
against Catholicism included in textbooks of the mid-1800s.* In terms that
echo the arguments of modern multiculturalists and some Protestant funda-
mentalists, the nineteenth century Catholics objected that the public schools
were imposing an alicn culture on their children,

Yet public school officials’ attempts to accommodate Catholic demands
proved futile, in part because the nature of these demands made compro-
mise impossible. Purging the textbooks of antj-Catholic bias proved un-
satisfactory because the Catholic leadership insisted that “the religious lib-
erty of Catholic schoolchildren could be protected only in a school where
Catholic religion was taught.”*' In any event, Protestant influence over the
curriculum was so pervasive that the "nonsectarianism” that the common
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schools came to embrace was a form of “sectless Protestantism,”** which
was difficult to excise from the school program. Finally, Catholics would not
accept the alternative of presenting a range of religious viewpaints to all
common-school students. As Diane Ravitch explains:

A school which attempted to teach all creeds or no creed at all was
repugnant to them. Devout Catholics did not want their children ex-
posed to other religions, nor did they want their children educated in 2
school which put error and truth on equal footings.**

The public schools in conflict with these devout Catholics thus had little
choice but to deny their requests, lest the schools become explicitly Catholic
institutions.

Frustrated by their inabuity to control the curriculum, Catholics turned
their efforts toward developing an independent system of parochial schools
and attempting to direct their tax money to these institutions. The response
of public officials, however, was to deny the direction of public education
funds to any religious society. Thus the policy emerged in New York City in
the mid-1800s that its common schools would be “free and open to all” but
“devoid of religious sectarianism.”*¢

The r ~lt was that Catholics not only felt compelled to create an indepen-
dent school system designed to promote Catholic values, they had to fund
that system without public support. The current system of so-called double
taxation of parents who choose to send their children to private schools and
the deletion of religious instruction (as opposed to instruction about reli-
gion) from school curricula grew out of the fierce political battles in which
American Catholics were the eventual losers.

"AMERICANIZATION"” AND THE PUBLIC SCHOOLS

Significant episodes of immigration to the United States by Western Euro-
peans, Eastern Europeans, Pacific basin natives, Mexicans, and a variety of
other groups into the early 190os inspired a strong movement toward a
common American education on the ground that it would promote the
acculturation objective of public schooling.*” Immigration transformed the
public school population into a multicultural array of rituals, religions,
languages, family traditions, and other practices. Public education struggled
during this period, with uneven and contested success, to reconcile the goal
of enculturating all students into a common set of values and practices with
the goal of protecting the individual—and hence her community of origin—
from unreasonable domination by the majority.

29




[€)

ERIC

Aruitoxt provided by ERic:

The Rise of Formal Schooling 19

Some immigrants, of course, embraced fully the ideal of Americanization
and were enthusiastic about adopting the American culture and the English
language. Among others, however, resistance to the assimilation agenda was
profound** and even led some groups to disobey altogether the requirerment
of formal education of the. children.* Still others resisted by demanding
curricular changes, bilingual instruction, excusa! programs, changes in per-
sonnel, and other measures that would give voice to their differences and
better preserve their cultural distinctiveness.

Few of the carly twentieth century observers, including those who were
critical of the Americanization movement, denied that schooling necessarily
and correctly serves an assimilative function, in that elders must instruct
youth in what the clders believe is the most important, salient cultural
knowledge. To assimilate means simply to absorb into a cultural tradition. In
at least this rather weak sense, observers accepted that any education is
inescapably an assimilative enterprise.

But not all reformers of the carly t900s construed the assimilation task of
public schools in this weak, culturally bound, and relatively noninvasive
manner. Rather, some reformers viewed American public schools as ef-
fective tools by which the dominant, “native” community could compel
other immigrant or nondominant communities to observe its nativist
norms, to accept existing economic, social, and political arrangements, and,
implicitly, to abandon any competing traditions and practices the immi-
grants may have possessed. Used in this more invasive sense, assimilation
was i coercive and very controversial goal of the public schools.

‘I'he justification that the strong assimilationists offered for this aggressive
account of acculturation was their sense that the flood of immigrants threat-
encd national unity, and even national security. Indeed, widespread ap-
prehension about the disuniting of America® and about racial and ethnic
factionalization®' began as early as the Civil War,™ and by the turn of the
century, the anxicties about cultural outsiders had become so pronounced
that some observers were convinced that the country’s stability was in
serious jeopardy. One nincteenth century educator compared the massive
influx of immigrants to the United States to the influx of Goths and Huns to
the Roman Empire.'* He and many of his contemporaries were convinced
that public, common education was necessary to Americanize these new-
comers and to prevent a contparable crumbling of the American empire.’

The spirit of the assimilation-through-education movement of the late
nincteenth and carly twentieth centuries plainly was not pluralistic or in-
spired by a vision of a multicultural community. The prevailing sentiment
about American immigrants is better captured by the following remark,
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made by one nineteenth century observer: "What kind of American con-
sciousness can grow in the atmosphere of sauerkraut and Limburger
cheese?"**

This attitude was not confined to the local level. In 1911, the United States
Immigration Commission published a multivolume study that intensified
efforts to Americanize immigrants. The federai officials characterized Amer-
icanization as a “national problem” and advised that public funds be directed
to national education programs that might alleviate the "problem.”*

This pervasive carly twentieth century anxiety over Americanization be-
came, as one commentator observed, an "hysterical taking of stock™ of
American personality and being * " lxaggerated fears about the social impact
of wide-scale immigration gave rise to ugly racial theories, as "[i)mmigra-
tion, formerly more than welcomed as an economic boon, was now scru-
tinized as a cugenic menace."™ ‘These racial theories often assumed the
superiority of white, Northern Furopean peaple ™ Standardized testing,
which became popular during this era, oltered vstensibly scientific proof of
the racial superiority claims of these groups that tended to perform best on
these examinations - white, Nurthern luropeans

Some historians view the Americanization movement of the late 1800s
and early 1900s and the concomitant rise of standardized, bureaucratized
education—especially in the large urban centers of the East—as causally
connected. They believe that the rise of public cominon schools was inspired
by the existing population’s lear and disdain for foreigners and by its desire
to acculturate rapidly the increasing numbers of immigrant children.*' That
is, public education as we know it was designed to preserve the status quo
and to stabilize social and cconomic conditions in a manner that favored a
white middle and upper class. The assimilation motives, these historians
argue, were hardly ecumenical. On the contrary, the immigrant commu-
nities were expected to abandon their cultural traditions and languages in
favor of the dominant community’s ways. Assimilation was intended to be,
and was, a vehicle for subcultural repression and even subcultural death.

Several of these historians claim that assimilation-through-education also
was a purposeful means of repressing economic reforms. Michael Apple
argues that, “[n]ot just in 1850, but even more between 1870 and 1920, the
school was pronounced as the fundamental institution that would solve the
problems of the city, the impoverishment and moral decay of the masses,
and, increasingly, would adjust individuals to their respective places in an
industrial economy.”* That is, public schools were used to preserve the
existing social, political, and economic order and to promote acceptance of
its inequalities.
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Not all nineteenth or early twentieth century reformers, however, favored
an invasive, aggressive version of assimilation-though-education or the ex-
plicit use of formal schooling to preserve the status quo. Rather, both the
“melting pot” metaphor and the implicit assumption that immigrants
should shed their foreign manners, beliefs, and languages in favor of a white,
Anglo-Saxon, Protestant norm were contested from the start.*?

Historians have traced the term melting pot as a description of American
culture to Crévecoeur, a French observer of the American personality, who
remarked in 1782 that American society was a new blend of being—not
merely a slightly modified England. The term did not come into common
usage. however, until 1908, when Israel Zangwill’s play, “The Melting Pot,”
first was performed.* Once popularized, the metaphor drew immediate
criticism from commentators who felt that immigrants should preserve
their institutions and ways of life rather than merge into an amalgam of
cultures defined as "American.” Notable among these assimilation resistors
was Horace Kallen, whose writings in the early to mid-1900s have influenced
many writers since who likewise reject a strong assimilation role for public
schools.

Kallen believed that the strong cultural assimilation implied by the “melt-
ing pot” image, and enforced by Americanization zealots, was both biolog-
ically unrealistic and psychologically unsound, inasmuch as diversity is a
basic principle of human existence.** He argued that the true American
culture was the very antithesis of the racially and ideologically homoge-
neous culture envisioned by groups like the nativists of his era.** Instead,
Kallen observed,

[i]t is founded upon variation of racial groups and individual character;
upon spontaneous differences of social heritage, institutional habit,
mental attitude and emotional tone; upon the continuous, free and
fruitful cross-fertilization of these by one another. Within these Many
... lies the American One.*”

In Kallen's view, democracy and cultural pluralism are inextricably
bound. The proper American metaphor thus should be a “mosaic” of cul
tures, not a “melting pot."** “Hyphenated Americans,” he argued, were
inevitable, and, terims such as Italian-American should not be terms of re
proach.” as they had become in the early twentieth century.

The contrast between the Kallen attitude toward assimilation and ¢th
nicity and that of the strong assimilationists of the early 1900s demonstrates
how alnding the tension has been between theorists who favor one national
culture and those who favor multicultural diversity. Throughout the century,
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these competing pulls of common culturalism and multiculturalism have
caused educational policies to swing toward and away from the poles of
strong, national assimilation and strong, local pluralism. For example, dur-
ing the mid- to late 1800s, German organizations demanded that German
language classes be included in the public schools for German-American
students. In San Francisco, this effort initially led to the formation of so-
called cosmopolitan schools, which embraced the notion that these immi-
grant children should be taught in their parents’ native language and that
schools should adapt to the parents’ ethnic diversity rather than secking to
homogenize diverse cultures.” Later, however, this bilingual, bicultural ap-
proach was replaced with a program in which most instruction was in
English and only a small portion of the day was devoted to foreign language
instruction.” In other states, the pendulum later swung even farther away
from bilingualism and an emphasis on cultural diversity, such that, in 1923,
the state of Nebraska criminally prosecuted a Lutheran school instructor for
teaching the German language to an elementary school pupil. Although
the United States Supreme Court overturned the conviction, the Nebraska
statute and its defense all the way to the United States Supreme Court
display the extent to which some Americans regarded education in English
and in "American ideals” as critical to national well-being.™

Unlike the nationalism of earlier eras, however--such as the republican
exuberance of Thomas Jefferson’s call for common education or even the
mid-nineteenth century rhetoric of Horace Mann—the nationalism of the
early to midtwentieth century became panicky, defensive, and coercive.
Forced flag salutes and loyalty oaths, laws against foreign language instruc-
tion, and a spate of overtly assimilationist texts that lauded American values
over those of foreign nations™ reveal that the Americanization programs
early in this century were part of a conscious and concerted assault on
nondominant immigrant community practices, traditions, languages, and
ideals. The spirit behind this call for cohesion was not the anthropologically
inevitable need to transmit cultural values to the young and assimilate them
into dominant cultural practices. Nor was it an outcome-ncutral effort to
melt all communities into one complex American alloy. Rather, it was a
prophetic, even missionary effort, inspired by the conviction that American
practices  Jefined according to white, Anglo Saxon, Protestant, liberal
democratic standards - were superior to their foreign counterparts, and that
these superior American practices were imperiled by the military power of
foreign nations and by the presence within American society of a large
population of immugrants who ostensibly were loyal to foreign governments
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and not committed to American ideals. The melting pot of these reformers’
imagination —unlike that of Horace Kallen —was not one in which all ethnic,
religious, and racial communities would shape the amalgam but one in
which foreign mannerisms would burn away and the residue would be an
"American”-talking, "American”-aciing, flag-saluting, industrious, responsi-
ble, clean and civic-minded, democratic man.

The coincidence of the aggressive Americanization efforts of the early to
mid-1900s and the large waves of immigration during those years makes
vivid the link between national unity appeals and issues of racial and ethnic
equality. Given this history, and given the strong relationship between past
calls for a set of American core values and fear of cultural outsiders, modern
thinkers should not be surprised when a contemporary call for a national
core curriculum sparks resistance from some African-Americans, Jewish
Americans, Native Americans, Asian-Americans, and other non-Anglo-
Saxon Protestants. Scrutiny of the history of appeals for American solidarity
throughout this century reveals the hidden and sometimes explicit condi-
tions of that “solidarity” —conditions that have required some cultural
groups to sacrifice much in the way of cultural distinctiveness, language,
tradition, and customs, while other groups have suffered little or no change
or sacrifice. Skepticism about the motives of those who advocate national
solidarity, in view of this history, prompts some intellectual and political
leaders of American racial, ethnic, and religious minorities to resist the
call for national coherence on curriculum. Those leaders favor instead a
“discreet separateness””' as the preferred means by which to render their
children safe. The American paideia, to them, offers only more false as-
surances of equality, pluralism, and respect for religious, ethnic, and racial
differences.

Indeed, critical theorist Michael Apple has observed that the historical
American commitment to maintaining a sense of community based on
cultural homogeneity and values consensus has tended to reflect only the
values of those with social and economic power.™ As such, he argues, the
modern call for cultural coherence “may pose the same threat to contempo-
rary workers, women, Blacks, Latinos, and American Indians as it did to
early twentieth century Blacks and immigrants from Eastern and Southern
Europe” ™™ and thus will encounter similar resistance and even ocvasional
outright defiance. That is, unless education reformers take seriously the
plures part of the unum then this most recent call for national coherence and
common identity is not likely to be heeded by Americans who find m ns
history evidence of unreasonable nativism and who fear its repetition,
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“GREAT BOOKS” AND COMPETING CURRICULAR
VISIONS IN THE TWENTIETH CENTURY

A third, par.:cularly important piece of the historical backdrop to the mod-
ern core curriculum debate is the early to mid-twentieth century discourse
regarding college-level distribution requirements. Although the college de-
bates obviously concerned education of a more mature and intellectually
sophisticated population of students than that of the public elementary and
secondary schools, they nevertheless reflected concerns in American educa-
tion that transcended the college context. Moreover, the college-level discus-
sions were somewhat prompted by changes in high school education and the
type of graduate high schools had begun to produce. Likewise, as college
instruction changed, high school and even elementary instruction changed,
to the extent that these institutions sought to prepare some of their students
for advanced study.

The twentieth century witnessed a dramatic increase in the number of
students who attended secondary and post-secondary schools. At the turn of
the century, only eight percent of the age-eligible population attended high
school. An even smaller percentage attended the nation’s colleges and uni-
versities. Students who did attend post-secondary schools typically were
from the middle or upper socioeconomic class, and those who attended the
nation’s elite institutions typically were white, male, Anglo-Saxon Protes-
tants.

Throughout the century, however, and especially after World War 11, the
number and diversity of students attending high school and college steadily
increased. The changes in the composition of the student body at both levels
of education inevitably had an impact on the content of instruction as the
origins and the destinations of the students became more diverse. Attempts
to meet changing student needs prompted some secondary schools to diver-
sify their curriculaand to add explicitly vocational courses for those students
who were not college-bound. Criticism of these curricular innovations as
“fads” and as mistaken departures from instruction in basic subjects in favor
of “costly luxuries” were expressed as early as 1893.™ This curricular diversifi-
cation clearly threatened the common school ideal.

At the college level, the larger number of students from diverse back-
grounds translated into entering classes of students with educational back-
grounds that differed substantially from that of past entering classes and that
often differed substantially within a given entering class. No longer could
professors assume that all entering students had been exposed to acommon,
fairly constant curriculum of precollege subjects and texts. Nor could they
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assume that the students shared a common cultural background in the
strong sense that they could hzve assumed *his in prior eras.

During most o the nineteenth century, the clite colleges and universities
had resisted the demands of utilitarianism, democracy, and professionalism.
Students learned moral philosophy that was “Aristotelian in orgin and
English and Scottish in modification.”™ TFas education “lacked democratic
pretensions; it located virtue and wisdora not in the people but in an edu-
cated few fit to be their leaders. And it carried the reassuring message that
knowledge could be ordered, unified, and contained.“® During the iater part
of the century, however, high schools began to offer modern languages.
applied sciences, agneulture. domestic science, and manual training.® This
was not the traditional coifege preparatory curriculum. Undergraduate in-
stitutinns thus faced a curricvlar dilemma: if they adhered to their standards
of earher decades, they could not compete for these diversely trained high
school graduates; yet if they modified their siandards and began to offer
“remedial” education to fill the students’ educational gaps, they sacrificad
other institutional concerns.*? The rise and democratization of the American
high school therefore pue higher education in “curricular disarray.”' By 1501,
educators at all levels no longer could agree wbout what was essential,™

The unsurprising result was the emergence of siudies, scholarship, and
committee reports that sought to redefine the role of the university and of
clementary and secondary schools in a changing culture, and the curricular
implications of these moditied duties In fact, at least thirty colleges and
universities adopted general education programs between the turn of the
century and the 1940s** The risk of vastly oversimplifying the broad and
complex range of the educationai theories of this era, and of their philosophi-
cal justifications, is immense. Nevertheless, one can observe at least three
distinct and particularly influential bodies of thought about the proper con-
tent of college --and by implication, lower school — educati~n: the Deweyan
Progressive approach, the Chicago Aristotelian approach, ::1d the Harvard
anthropological approach.

DEWEY AND THE PROGRESSIVES

John Dewey. and the Progressive . 'ucation movement of the early to
niid-19008 with which he is associated.* condemned the traditional school
methods of the late nineteenth and early twentieth centuries. First, Dewey
believed that education of the child could transform society and thus be a
positive instrument o social reform. As such, he deemphasized the cultural
reproduction function uf education, which traditional nineteenth century
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methads tended to stress, in favor of a cultural revision function: schools
should improve, not merely solidify and transmit, existing social arrange-
ments, Dewey maintained that ail of education, like all of experience, not
only borrows from the past, it modifies the future.*” To best realize this
future-modifying poteniial, a teacher must assure that the educational expe-
riences are ones that “create conditions for future growth,” rather than
inhibit growth.™

Second, Dew ey believed that education and the child's experiences should
be inextricably bound. Effective and meaningful learning entails the applica-
tion of the scientific method to one's own immediate experience.* In the
case of a small child, the educational experience should relat: to the world
she acrually inhabits and should be linked to the ore she will enter after her
formal schooling,. It also shouid engage the child and compel her v interact
with the material. To divorce the schrol experience from the child's life
experience, and to make school a noninteractive process of funneling infor-
mation from the adult instructor into the child, is to render education stale,
irrelevant, and rote. Instead, the progressive educator would argue, teach
the child mathem.tics by creating a facsimile store or bank in the class-
room—have the child learn to make correct change, to add up a bill, to
balance a checkbook. Or, if the child is the daughter of a farmer, use exam-
ples that draw on her knowledge of agriculture and farm life. In short, teach
to the child, not to the curriculum.

Third, the Deweyan Progressives believed in the democratic arrangement
of authority within the school. Democracy, argued Dewey, makes possible a
better quality of experience than nondemocratic social arrangements in that
it respects individual freedom, offers wider access to experience for all, and
ehcourages decency and kindness in human relations.* Traditional educa-
tion was often autacratic and harsh. Dewey regarded this type of instructicon
as miseducative and experience-repressive. Because the principa’ objective of
education should be to create the conditions for future growth®! and because
only a democratic social arrangement will maximize the conditions for
future growth, the school should be run democratically. The child should
learn the democratic habits of responsible social coopciation and adapta-
tion* —that is, the rules of communal living—at =chool, as well as beyond
formal schooling.

As to the question of which subjects to include in a progressive educatior:,
Dewey remarked as follows:

"There is no such thing as educational value in che abstract. The notion
that some subjects and methods and that acquaintance with certain
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facts and truths possess educational value in and of themselves is the
reason why traditional education reduced the material of education so
largely io a diet of predigested materials. According to this notion, it
was enough to regulate the quantity and difficulty of the material
provided, in the scheme of quantitative grading, from month to month
and from year to year. . . . If the pupil left it instead of taking it, if he
engaged in physical truancy, or in the mental truancy of mind-wander-
ing and finally built up an ernotional revulsion against the subject. he
was held to be at fault. No question was raised as to whether the
trouble might not lie in the subject-matter or in the way in which it was
offered. The principle of interaction makes it clear that failure of adap-
tation of material to needs and capacities of individuals may cause an
experience to be non-educative quite as much as failure of'an individual
to adapt himself to the material.**

Dewey chus did not debunk subject matter coverage per se, as some of his
critics wrongly suggest. But he surely did accord it dramatically less signifi-
cance than educational theorist; who regarded certain texts or materials as
:ntrinsically worthwhile, independent of contextual factors such as the intel-
le ctual readiness of the child, her family and social context, her Ikely work
setting, her cultural background, or changes in the world sin.e the texts

were written. Moreover, he specifically rejected education that stressed
memorization or rote learning over critical thinking and development of
trans-subsiantive skills that the child could adapt to changing situations -
throughout her life.

Dewey summarized his sentiments about the limited value of factual
literacy as follows:

What avail is it to win prescribed amounts of information abour geog-
raphy and history, to win ability to read and write, if in the process the
individual loses his own soul: loses his appreciation of things worth
while, of the values to which these things are relative; if he loses desire
to apply what he has learned and, above all, loses the ability to extract
meaning from his future experiences as they occur?**

The early Progressive movement in education, like all broad intellectual
currents, contained distinctive strands. In general. however, all Progressives
agreed on the potential of education to change social and political arrange-
ments. That is, they viewed education as sufficiently independent of prevail-
ing social, economic. and political forces that it could modify rather than
merely reproduce these forces. But they disagreed about which educational
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forces should play the leading role in effecting these changes. John Dewey
insisted that reconstructed schools should be the principal levers. In contrast,
his contemporary, Jane Addams, saw schools as playing only a limited role:
settlements and other similar, community-based institutions would be the
main catalysts of social change.** Addams believed that educating the com-
munity would in turn change the child, and thereby change the environ-
ment. Dewey preferred to change the child, who then would change the
community. All Progressives, however, belicved that dialectical relationships
existed among the child, the community, and the educational process.

DEWEYAN INFLUENCE ON CORE CURRICULA AT
COLUMBIA, CHICAGO AND HARVARD

In many respects, the modern core curriculum controversy tends to divide
commentators along lines that were drawn between Dewey Progressives
and his contemporary critics. Sociologist Daniel Bell has described these
lines of disagreement and has identified theee distinctive attitudes about a
core college curriculum that emerged at Columbia, the University of Chi-
cago, and Harvard during the first half of the twentieth century.” Bell's
account credits Dewey as the inspiration for the Columbia model of under-
graduate education that emerged after World War I and as having sparked or
influenced the opposing visions of liberal education at Chicago and Harvard,
Appreciation for the differences among these three approaches to a college-
level curriculum yields insight into the philosophical differences that tend to
divide modern commentators on the question of whether a core curriculum
is sound educational policy at any level. In essence, the central tension within
the debates lies between a belief that school should adapt to or even foster
social change and a belief that schooling is primarily acculturative and de-
signed to preserve social stability.”

The Columbia Model

According to Bell, Columbia College “never had a doctrinal commitment,
like Chicago’s and Harvard's (at least in theory, if not always in practice), toa
single theory or substantive formulation of educational philosophy.”* Bell
offers sceveral reasons for this difference, including the influence of John
Dewey. In particular, Columbia embraced Dewey's belief in the continuity of
experience and in the process of learning, rather than in a curriculum cen.
tered either on “eternal verities,” a hierarchy of knowledge, or on a body of
so-called great books or great ideas as the organizing conception.” Rather,
Columbia viewed the ideal curriculum as one that is adaptable

35




The Rise of Formal Schooling 29

either to the specific needs of the existing student body (as in the
implicit notion of “acculturating” the ethnic-group student to Western
traditions), to the changing conceptions of what the central problems
of society are (particularly in the Contemporary Civilization courses),
or to the shifting states of knowledge in the several fields themselves.'®

The Columbia philosophy thus was rooted in the principles of change and
adaptation and made the emerging future, rather than the settled past, the
main focus of student inquiry.

The Chicago Model

Columbia’s philosophical embrace of change and adaptation differed starkly
from the University of Chicago’s emphasis on eternal verities during the
tenure of President Robert M. Hutchins, who believed that without some
organizing “theology or metaphysics a unified university cannot exist.”'*" In
selecting books for its humanities curriculum, the University of Chicago
emphasized classification and analytical processes—that is, “the identifica-
tion of genres, the principles of genre, the nature of rhetoric, and the theories
of criticism which might or might not be relevant to different kinds of
work."'%? The Chicago approach was Aristotelian in that it attempted to
“find the controlling principles of ‘classification’ in the definition of subjects
or of disciplines within fields.”"* According to Bell, this approach tended
toward an “aristocratic critique of the democratic —perhaps one should say
populist—foundations of American education.”'™ One purpose of this aris-
tocratic critique was to uncover the eternal truths, which betrayed the
Chicagoans' assumption that such universals exist and can be identified. As
Hutchins put it, education should “draw out the elements of our common
human nature. These elements are the same in any time or place.”'*

The Harvard Model

Harvard's general education philosophy, as it was framed in a 1945 report—
the famous “Redbook” —described the ends of education in yet another way.
The report set forth a formal statement of educational philosophy that was
intended to influence both post-secondary and secondary education. In it
Harvard declared that the purpose of a general education was to afford all
citizens “some common and binding understanding of the society which
they will possess in common.”* By stressing the need of all Americans to
share in this core, the Redbook rejected aristocratic aims in favor of demo-
cratic concerns. The problem facing education, according to this 1945 ac-
count, was that American high schools no longer were providing—as they
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had in 1870—a common core of learning for all students.'” The Harvard
response to this loss of a cultural center was for schools to expose all students
to the great works, which it defined as those that have had the greatest
influence over time. A humanities curriculum designed along these lines
would, claimed the report, help to unify what had become a “centrifugal
culture.”'** In particular, the students should receive an American history
curriculum that is very fact-intensive as preparation for the work of citizen-
ship.'*

These three attitudes toward general education reflected distinct visions of
knowledge and truth. Under the Chicago vision, books were chosen on the
basis of presumptively foundational principles of classification and universal
themes. The works were taught as illustrations of an intellectual pattern or
genre. The well-educated student was one who could classify, identify, and
analyze hierarchical relationships among ideas according to controlling prin-
ciples. The task of isolating these universals, however, did not need to be
performed by all members of the culture. On the contrary, the work might
best be performed by educational elites who appreciated the sophistication
of the task. Moreover, the controlling principles were riot rooted in Ameri-
can custom per se but in transcultural, historical truths.

Under the Harvard vision, books were chosen on the basis of cultural con-
sensus and traditional, abiding influence. The aim was not to tease out “uni-
versalisms” but to acculturate students and to draw them into conversations
with writers whose works had tended to shape Western thought. The well-
cducated student was one with a firm grasp of the best, time-tested, inher-
ited intellectual knowledge and one who knew the particulars of American
history that were essential to good citizenship and democratic participation.

The Columbian educational vision was more pluralistic and pragmatic in
its aims, methods, and justifications. Books were chosen for several, some-
times disparate, reasons, depending on changes in student populations,
subject matter, and other social forces. In general, however, a well-ecucated
student was one who understood the principle of “conceptual inquiry,”'**
which was an intellectual tool to apply to all experiences and problems. The
student should be aware of certain baseline historical facts; but she also
should appreciate “the nature of evidence, the reason why a scholar chose
some facts rather than others, and the guiding conceptual frameworks that
lie behind the selection of evidence.”"!" Armed with the insight of conceptual
inquiry, the student would be prepared to analyze whatever new experiences
lay beyond formal education and to adapt to shifting states of knowledge.
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These three tendencies —the Aristotelian / aristocratic, the American cul-
turai /democratic, and the pluralistic/ pragmatic--were contradictory in
significant respects. They reflected disagreements about knowledge, truth,
history, the nature of experience. the relevance of contemporary life, and the
ideal preparation for the future. They also betrayed different attitudes about
culture, citizenship, and the extent to which cultural or other contextual
factors determine human personality and meaning.'** The Chicago ap-
proach was least impressed by the nineteenth and early twentieth century
emphasis on historicism and relativism. The Harvard approach was most
explicitly anthropological, in the sense that it made acculturation into great
Western and American values and practices the stated, governing purpases
of a common education and justified the selection of materials principally
upon culture-specific, stable definitions of greatness. The Columbia ap-
proach was most accepting of the contingency of knowledge and value
claims and was expressly pragmatic, dynamic, and fluid.

Despite these philosophical and methodological differences, however, all
three schools agreed on the need for a shared vocabulary and a common
store of facts and allusions. indeed. they often taught the same books,
though in quite different ways. Moreover, as a practical matter, all three
methods placed the primary burden of developing basic language and factual
competence on elementary and secondary schools, not colleges.

Of particularimportance to contemporary reflections on education is that
the historical efforts to ftashion an ideal curriculum were inspired by the
reformer’s perceptions that education of the carly to mid-1900s was in crisis.
Indeed, educators then were concerned with the same alleged decline in
factual competence that has consumed modern commentators. In 1945
orie half-century ago--teachers already were lamenting that high school
graduates no longer had a common core of educational experiences.'!! 'The
1945 critics viewed 1870 as the golden era of secondary education. It is
profoundly ironic, then, that many critics writing now view the 1940s and
1950s as education's “good old days.” Such critics might do well to heed the
words of one historian, who concluded that historical efforts to unify and
standardize general liberal education “ran out of steam" because some of the
university professors

did not speak the language of the country which they addressed. . . .
General education. . . was not an expression of the dominant culture. It
spoke for a counterculture that acted as if it were the culture, it was an
expression of the “establishment.”'"*
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CONCLUSION

Changes in the secondary school and college-going populations since the
“golden eras” of 1870 and 1945 have complicated attempts to define a unitary
curriculum for all students. As the 1945 Harvard report acknowledged, in
1870 high schools were attended mainly by well-to-do children, who were
taught narrow and rigid curricula, arnd who had a common cultural and
religious background.''* Since 1870, however, the American high school has
changed dramatically from a preparatory school for college-bound elites to a
school open to all students and designed to prepare a more diverse student
population for very diverse lives. Demographic changes caused some educa-
tors in the early 1900s to refashion their curricula to meet the different
vocational needs ot their students. The Harvard report criticized these
efforts at diversification and vacationalization on the ground that they splin-
tered the curriculum and thus splintered the population into diverse groups
that were unable to communicate with each other.

Modern commentators likewise object to the splintering of the curricu-
lum and maintain that a return to a basic, narrower curriculum is in order.''®
As the current educational discourse makes plain, however, the puzzle of
how best to accommodate changes in the compusition, function, and struc-
ture of American education remains unsolved in 1993. If anything, some of
the problems that confronted the 1945 educators have become more acute
and intractable in that the “centrifugal forces” (as the report put it) of
cultural pluralism, modernity, and rapid obsolescence of knowledge have
grown stronger in the intervening decades. Moreover, student bodies no
longer consist of predominantly white, middie class students. Faculty in
influential colleges and universities likewise have become more diverse,
which insome cases has translated into course offerings that depart substan-
tially from the traditional core curriculum.

On the other hand, the changes in the administrative and structural
features of public elementary and high school education since 1945 may
make a unitary, national curriculum easier to implement than it was in
earlier times. Schooling in the United States has transformed from an in-
tensely local, family- and church-centered enterprise into a centralized, bu-
reaucratized, and relatively standardized concern—run less by the commu-
nity in any strong sense of the word than by educational professionals,
bureaucrats, and administrators. Local influence over school policy dissi-
pated substantially after World War 11, as Congress exercised its purse-strings
power to compel schools to respond to national standards regarding such
matters as bilingual education, gender and race equality, mainstreaming and
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special services for students with special educational needs, access to school
property for extracurricular activities, and Head Start programs for at-risk
schoolchildren. These developments, coupled with a period of judicial activ-
ism in overseeing local board decisions regarding school funding schemes,
student and teacher discipline, mandatory classroom exercises, and other
matters of constitutional concern have in some ways rendered atavistic the
traditional slogan that education is a matter of local concern.

The post—-World War Il centralization of school authority mak-:s it possi-
ble for fewer people to make curricular decisions for larger numbers of
students.!'” For example, some state-level boards of education are authorized
to choose the textbooks for all public schoolchildren within their state.
Moreover, a handful of states with the largest school-age populations have a
disproportionate influence on the textbook market such that a few large
states —California z.. Texas, especially—may determine the available
choices of textbooks for the country as a whole.''

Despite this increased centralization and federaiization of education, how-
ever, some modern observers insist that the incoherence in American educa-
tion that worried the drafters of the Redbook in 1945 has worsened consider-
ably since. They claim that cafeteria-style course offerings in American high
schools and colleges proliferated in the 1960s, and academic standards de-
clined. such that large numbers of students began to leave formal schooling
without common, basic skills or common, basic factual competence in
literature, history, geography, and mathematics. Some argue that the ab-
sence of common learning imperils our cultural unity and that nationally
defined standards of education must be established and enforced. In some
forms, these arguments resemble those of early twentieth century commen-
tators who believed in assimilation-through-schooling. In other forms, the
arguments echo the college curricular debates from the 15205 to the 1940s. In
still other forms, the debates turn on concerns that divided Protestants and
Catholics in their intense scruggle over the religious content of public school-
ing. The following chapter describes the strands of arguments made by
commentators who claim that the coherence of American education de-
clined to a dangerous level after World War If and presents their proposed
solution to this decline: a national, core curriculum.
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If the American Way of Life ha o be defined in one word, “democracy™ would
udoubtedly be the word, but « mocracy m a peculiarly Amtenican sense. On its
political side it means the Constitution; on its ecconome sude, “'frec enterprise”; on its
social side, an equalitarianism which1s not only compatible with but indeed actually
implies vigorous economic competition and high mobility. Spiritually, the American
Way of Life is best expressed in a certain kind of “idealism” which has come to be
recognized as characteristically American. It is a faith that has its symbols and
rituals, its holidays and its liturgy, its saints and its sancta; and it is a faith that
every American, to the degree that he is an Arterican, knows and understands.

— Will Herberg

Serious education must assume, in part, an adversarial stance toward the very
society that sustains it—a democratic society makes the wager that it's worth
supporting a culture of criticism. But if that criticism loses touch with the heritage of
the past, it becomes weightless, a mere compendium of momentary complaints.
—Irving Howe

INTRODUCTION

Modern education reformers have responded to the perceived deficiencies in
the educational system with a host of proposals,’ oiie of which is that all
American students be exposed to a common core curriculum.? On college
and university campuses, the core curriculum proposals have centered on
distribution requirements for undergraduates atinstitutions such as Stanford
University.* At the elementary and sccondary school level, the discussions
have focused on the claims of commentators, such as E. D. Hirsch, Jr.,
Chester Finn, and Diane Ravitch, that our children suffer from basic factual
deficiencies that render them culturally illiterate.* Some of these citics favor
national curriculum standards and national tests in certain basic skills areas,
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which would complement the existing standardized tests such as the Towa
Basic Skills test, the savs, the acrs, and other nationally administered mea-
sures '

Although a nmational curncuhies surely would not determine student
behavior, heliefs, o even knowledge in the strong way that some commenta-
tors wish or fear, it surely would aflect instruction and thus would influence
students. ‘The content ot any core curriculum therefore is ot considerable

practical moment This content also s politically signiticant because it inev

wahly reflects the dratrers” defimtion of the minimal conditions of member
ship in the nanonal community. In this light, contemporary arguments over
4 core vurricidum, whether in the nation's colleges and universities or in its
primary and secondary schools, are not merely peripheral skirmishes over
membership in an elite community of scholars or students; rather, they are
central dehates ahout membership in national public life.

The heat cast by these disputes makes clear that Americans disagree
strongly about the meaning of their national community and about the role
of publie educanon in forging a national identity. Ambivalence about con
scious attempts to shape national solidarity, diverging estimations of the
salienee of suhcultural identity, and dissent about the meaning of equality are
major fault lines within the debate,

This chapter presents the best of the arguriients in favor of a core curricu-
lum, using E 1 Hirsch’s propesal as a vehicle for contrasting the various
purposes and philosophies of the core curricularists. Not all people who
believe in a common curriculum believe in it for identical reasons: likewise
not all agree on its ideal content. They do agree, however, on the need for
common knowledge and join forces with Hirsch in advocating that all
American schoolchildren receive at least some common lessons in history,
government, language studies, mathematics, and other curricular pillars.

Theorist Amy Gutmann recently remarked that “[t]he greatest challenge
facing public education in America today is its pluralism.” A growing num-
ber of thinkers agree and also believe that we must meet this challenge by
seeking common curricular ground.

THE HIRSCH PROPOSAL

Relying on an array of recent statistical studies, his own experiences as a
university professor, and accounts of other teachers, E. D. Hirsch, Jr., has
advanced the provocative claim that Americans are becoming culturally
illiterate.

Hirsch maintains that strong evidence now exists that literacy has de
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clined sharply in the United States,” along with the amount of shared knowl:
edge that can be taken for granted when communicating to others." In
particular, students’ knowledge of civics declined between 1969 and 1976*
and has continued to decline since. According to Hirsch, this decline in
common knowledge threatens our ability to communicate with one an
other, our ability to compete in a global market, and our democratic system
of government.

Reading literacy requires that the reader possess certain background
knowledge. in addition to other skills." For example, a reader unfamiliar
with the American court system would have enormous difficulty under
standing a newspaper account of a federal appellate court ruling, even it she
were an excellent reader in other respects. Students today, says Hirsch, lack
much of this basic background knowledge and thus cannot decode many
materials that are critical to public communication, to the ability to function
in the workplace, or to the ability to cast imeaningful votes

Hirsch emphasizes that in modern society, cultural literacy is becoming
more important because much specific, job telated knowledge is rapidly
becoming obsolete.'" The workplace has changed in that fewer industrial
jobs are available that require low or weak literacy or minimal prejob
training. Many of these tasks now are pertforined by computerized machin:
ery, which has shrunk the market for unskilled labor Maoreover, in an in-
creasingly international economic and pohtical world, only highly literate
societies can prosper economically '

Cultural literacy likewise is particularly critical, he argues, to the Ameri-
can system of government. As Hirsch expresses it, “The civic importance of
cultural literacy lies in the fact that true entranchisement depends upon
knowledge, knowledge upon literacy, and literacy upon cultural literacy.”"

He traces the decline in shared knowledge to mid-twentieth century
educational theorists’ experimentism, and their adoption of content-neutral
methods of teaching children. In particular, Rousseau- and Dewey-inspired
educators began to embrace a doctrine of educational formalism, which
“assumes that the specific contents used to teach ‘language arts’ do not
matter so long as they are tied to what the child already knows. . . .""* The
educational formalists’ failure to use reading as an opportunity to teach
traditional materials of literate culture was “a tragically wasteful mistake”
that has caused a fragmentation « “students’ educational experience, a deem-
phasis of memorization of core cultural facts, and even a loss of a cultural
center."

The curriculum fragmentation came in several forms and was often justi-
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fied by a misguided, romantic insistence on the need to respect the child’s
individuality. Vocational education, tracking, a proliferation of boutique-
type course offerings, and other attempts to match the education to the child
tended to stratify students along racial, gender, and socioeconomic lines and
also meant that subject matter mastery often took a back seat to the concern
that the child have a “good experience.”' This strong emphasis on a child-
centered definition of a “good experience” and on the child's individuality,
says Hirsch, was both unrealistic and counter productive. As he puts it,
“Children can express individuality only in relation to the traditions of their
suciety, which they have to learn. . . . Americans in their teens and twenties
who were brought up under individualistic theories are not less conventional
than their predecessors, only less literate, less able to express their individu-
ality "

To recover this touchstone of shared traditions, American schools should
adopt a curriculum that stresses national over local information.'* For exam-
ple, all schools must teach about Abraham Lincoln but not Jeb Stuart,"
about the Pilgrims but not Father Marquette. Schools should resist the call
for a splintered, multicultural curriculum on the ground that Americans
have not even achieved monoliteracy® and therefore are not prepared for
multiliteracy. Although nothing in this approach prevents local communities
from supplementing the lessons of national literacy with matters of local
literacy, these local matters should be subordinate to matters of national
concern.”!

Hirsch translated his theoretical argument into concrete, practical sugges-
tions. He and his collaborators compiled a list of things every literate Ameri-
can should know, which they developed into a dictionary of cultural literacy
and designed classroom materials to implement the cultural literacy pro-
gram. The materials draw most heavily on traditional national texts—such
as the Declaration of Independence, the Gettysburg Address, and the Consti-
tution’2—but they also include some recent works, such as the “I Have A
Dream” speech by Dr. Martin Luther King, Jr.?!

Recognizing that his materials would be unacceptable to people who
favor a more pluralistic, less conventional, and less Western-European-
centered canon, Hirsch responded in the following stern language:

The acculturative responsibility of the schools is primary and funda-
mental. To teach the ways of one’s own community has always been
and still remains the essence of the education of our children, who
enter neither a narrow tribal culture nor a transcendent world culture
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but a national literate culture. For profound historical reasons, this is
the way of the modern world. It will not change scon, and it certainly
will not be changed by educational policy alone .#

Thus, while sympathetic to some of the multiculturalists’ concerns, Hirsch
argues for a stress on cultural unity in order to provide the nation’s school-
children with a common base of national cultural knowledge. To the extent
that some education multiculturalists reject this goal, Hirsch dissents.

CORE CURRKIULUM SUPPORTERS

Several influential edacation theorists and policy makers, including Diane
Ravitch, Chester Finn, Lynn Cheney, and William Bennett, concur with the
Hirsch propositions that common knowledge is critical and that this knowl:
edge base has withered. They point to numerous reports, such as the well-
known Nation at Risk,*’ that support the claim that some high school gradu-
ates lack basic reading and mathematics skills and basic knowledge of his
tory, government, literature, and science. Amony these studies’ most noto
rious findings is that some college students are unable to distinguish Marxist
philosophy from the principles of American constitutionalism.** Another
sobering statistic, which received exceptional media play. is that more than
forty percent of the college seniors surveyed could not identify when the
Civil War occurred.®”

The Hirsch proposal thus appealed to many writers. In particular his
refusal to defer to the arguments of multiculturalists appealed to people’s
inclination that our public institutions, including our educational institu-
tions, should refer to our common characteristics, not to our diverse cultural
identities.** The call for a common curriculum represents, to some listeners,
an important corrective to the excesses of educational particularism and a
timely reaffirmation of the American melting pot ideal.

Yet, while many people endorse curriculum proposals like Hirsch's, they
do so for very different reasons. Hirsch manages to appeal to several ideolog-
ically different camps because he restricts his argument to the areas of widest
cultural agreement and because he justifies his quite conventional list in
ostensibly nonsubstantive terms --that is, not on the ground that his list is
intrinsically good, but on the ground that we need some list, any reasonable
list,** and we might as well use the one that this culture already has devised,
subject (of course) to modest, ongoing revision. Also, Hirsch only expects a
culturally literate person to catch the allusions, not to pledge allegiance to
them. She should know, for example, the story of George Washingion and
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the cherry tree and be aware that - vis American fable reflects both a tradi-
tional cultural respect for honesty and a national tendency to mythologize
the founders. She need not believe the story, the myth, or that the culture in
fact respects honesty.

Sonme conmmentators reject this anthropaicgical, nonsubstantive justifica-
tion for the list but are willing to endorse the proposed list because it is
loaded withterms that they agree are important to learn. For example, many
cducational conservatives believe that a traditional education —with an em-
phasis on adult centered values, democracy, respect for authority and iradi-
tion, disciplme, and attention to foundational skills and knowledge —is supe-
rior to Dewey's romantic emphasis on child-centered values, undirected
leatning, and experi: ental processes. If any place exists for such undirected
adventures n education, they argue, it is in college. At the elementary and
secondary level, the child should be acculturated into the dominant Ameri-
can values through traditional and rigorous training, not only because these
happen 1o be the culture’s values, but because they are sound values. In
particular, American children should be taught about American liberal de-
mocracy and its roots and should learn to respect this political system, ** lest
they lose their ability to govern themselves. The commentators invoke
‘Thomas Jefferson’s warning that failure to educate citizens renders them
vulnerai ie 1o political despots. Given that the Hirsch list emphasizes terms
that relate to American constitutionalism and basic civics and given that
Hirsch approves expressly of Jefferson’s linking of literacy and democracy.*
educational conservatives find much to their liking in his proposal.

The values implicit in the Hirsch list likewise appeal to many Protestant
fundamentalists to the extent that they correspond with the fundamentalist
emphasis on the Bible, the Constitution, and patriotism. The Hirsch list tilts
in the direction of a secularized version of Judeo-Christian ethics*? because
the traditional Ametican ceed is built, in part, on doctrines that also inspire
Christian fundamentalism. As such, the list offers an acceptable beginning,
though clearly no endpoint, to the fundamentalists’ evangelical mission.**

Objectivist philosophers such as the late Allan Bloom,* too, would ap-
prove of the Hirsch list, but for still different reasons. Greatly simplified, their
view is that merit, truth, and reason are not hopelessly historically-bound.
subjective. and nonneutral concepts. As such, they belicve that to claim that
any one canon of literature is as good as any other or to deny the power of
reason is dangerous nonsense. Without grounding principles, truth and
virtue have no meaning. Merit becomes an empty term that is replaced by
politics, power, and perspective as the governing principles of value or achieve-
ment. The good life - which education seeks to transmit and to foster—
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likewise loses meaning, and curricular choices become arbitrary exercises of
cultural authority rather than thoughtful selections based on neutral, ahis-
torical principles.

The objectivists deny that the traditional canon is simply an arbitrary
assertion of white, male, Western European power over minority dissent.
Some of them, such as Mortimer Adler, defend a traditional Great Books
curriculum in terms that assume the existence of at least some “unifying
truths.” Moreover, they insist that the path to reason is smoothed by ex-
posure to a so-called Great Books canon. As such. they likely would ap-
plaud Hirsch-like reform of elementary and secondary school educarion and
would extend his insight to higher education by reviving distribution re
quirements that assure that all undergraduates are expostd to the central
teachings and texts of Western civilization.

The cultural literacy movement also appeals to many economic and
political realists. In essence, Hirsch is saying that, in our culture as it stands,
people must learn “the list” in order to survive and thrive. Familiarity with
the canon already is a basis on which cultural privileges are assigned. He does
not defend his selection of terms on the list in normative ternis; rather he
simply is arguing that the list alreacly exists, written or unwritten, and thus
should be taught to everyone.

The realists agree with Hirsch that, in the immediate future, major revi-
sions of the canon are unlikely, perhaps even undesirable. In the meantime,
they concur that we should make this canon explicit and maximize oppor-
tunities for all children to become familiar with it. Indeed, the Hirsch ap-
proach of compiling an actual list and teaching it nationwide may advance in
particular the interests of disadvantaged groups because it requires that all
children be exposed to it. If jobs, social status. and other social goods truly
depend upon one's familiarity with the dominant terms, texts, and values,
then educators who teach instead local, subcultural canons will disable their
students from competing effectively for these public goods. As such, na-
tionalizing and standardizing the curriculum might discourage this practice
and might empower disadvantaged groups more than any strongly multi-
cultural, pluralist, or localized approach to the curriculuni could.

This practical defense of a core curriculum is likewise attractive to many
business representatives, who complain that the nation’s schools are failing
to produce an adequate supply of literate, competent workers. Several of
these leaders recently have taken an active role in reforming American
education and in some cases have applied significant private money to the
development of innovative programs in public schools.”” The concern that
drives the business interest in education is that American businesses cannot
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compete in an international e« onomy without a highly trained, literate pool
of qualified workers. A decline in literacy will compromise the nation's
ability to protect American economic interests from foreign challenges. To
the extent, therefore, that the Hirsch proposal links cultural literacy with
literacy and defines cultural literacy in national ratlier than local terins, the
proposal may serve the needs of multinational and national businesses,
which seek a literate workforce able to move freely throughout the nation
a.id the globe as business opportunities dictate. Standardization of a com-
mon vocabulary among potential employees would further their interest in
workers who can communicate with all segments of these national or inter-
national organizations without translators or other intermediaries familiar
with multiple subvocabularies, practices, or mores. Cultural fragmentation
of the sort Hirsch condemns is, among other things, inefficient. Business
tends to value efficiency and thus is likely to approve of the efficiencies
inherent in the Hlirsch model.

The Hirsch proposal also finds support among many parents who seek
concrete guidance about how best to secure or boost their children’s intellec-
tual, social, and economic futures. If the list is one that culturally literate
Americans “should know,” then these parents may prefer that schools teach
this information and may try to supplement the school curriculum by
tailoring family activities to advance these educational objectives. Parents
who believe that admission to college, especially to an elite institution, is
important tend to react favorably to concrete statements about what pre-
cisely their children should learn to prepare for these schools. A University of
Virginia humanities professor’s insight into what post-secondary institutions
expect carries some weight. Parents who wish to open opportunity’s door
for their children tend to take seriously the remarks of educational insiders
suich as Professor Hirsch

These parents’ notion that knowing “what is on the test” is the key to
higher education access is hardly foolish. Many tests, such as the sats, AcTs,
Gres, Meats, and 1sars, already regulate access to colleges, to graduate
schools, and to a vast array of other educational and economic oppor-
tunitics. Parents who are familiar with the tests likely perceive that they tend
to test a particular type of knowledge —one that is not sensitive to sub-
cultural variations, often involves extensive memorization, and tends to be
traditional and national, not local. RBut, however comfortable the parents
ught be in rejecting a traditional education as meaningless for themselves,
they may be uawilling to impose that conclusion on their children. Parents
whose own educations fall short of the cultural literacy mark may feel
unqualified to second-guess the advice of educationally privileged profes-
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sionals or to commit their children to their own level of education. Parents
who have had the advantages of education in elite institutions may want
their children to receive similar advantages. Thus, if learning the list deter-
mines or intluences access to higher education and if higher education
determines access to economic and other important opportunities, then par-
ents who are concerned about their children’s futures will care about the list.

Anaother cluster of Hirsch sympathizers includes people who believe that a
strong sense of belonging to a community is important to human happiness.
This sense of belonging depends. they note, upon having a shared language,
shared rituals, myths, values, knowledge, and customs. To teach all Ameri-
can schoolchildren 4 common American creed, as traditionally defined,
would inspire a stronger sense of our national community'* and might help
to hold us together.!” Critical to these communitarians is that the Hirsch list
reflects traditional cultural values, but unlike the educational conservatives,
they favor the list because it reasonably reflects these American cultural
traditions, not bec 1se the American traditions are superior to other cul-
tures’ traditions. In other words, they agree with Hirsch's anthropological
justification of the traditional curriculum.

Perhaps the most vocal group of commentators who favor a traditional
core curriculum, however, are people who oppose the perceived trend to-
ward multiculturalism as a primary value in education because of its strong
emphasis on race and ethnicity. In particular, they abhor multicultural edu-
cation strategies that teach the standard works—such as Shakespeare,
Milton, or Hawthorne —through the prism of radical cultural criticism*™ or
replace them with nontraditional texts. They also condemn efforts to admit
as students or hire and promote as instructors members of racial or other
outgroups whose credentials are, according to conventional criteria of merit,
less impressive than those of white, male applicants.

These commentators’ most serious criticism is that multiculturalist
efforts treat race and ethnicity as determinative, defining forces.* The dan-
ger they perceive in multiculturalism is that it fosters, rather than erodes,
separatism and intergroup tensions. They feel that cultivation and reinforce-
ment of subcultural differences in the public schools will reverse the historic
and distinctive theory of America—which has becn, argues Arthur Schle-
singer, Jr., “not the preservation and sanctification of old cultures and identi-
tics, but the creation of a new national culture and a new national identity. "
These critics fear racial separatism in education,*' such as the eflort in some
urban areas to establish African-centered schoals, wherein the teaching stait
would consist primarily of black men who would serve as role maodels for the
male, black, and Hispanic students.* Equally wortisome are eforts to incul-
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cate Afrocentric values, such as the attempt of the Indianapolis school sys-
tem to use an Afrocentric approach to history, as this Afrocentric approach
often becomes a form of “ethnic cheerleading,” teaches bad history, and is
likely to foster resentment among racial groups#' Racial hostility, taese
critics continue, is only encouraged when professors reinforce the view that
race and ethnicity are determinative and may pose insurmountable obstacles
to interethnic and interracial understanding; the modern experiences of
Quebec and Bosnia counsel against celebration of cultural difference rather
than cultural unity. As one writer expressed it, “The chiefrisk . . . is that [such
a curriculum] can promote tribalism and downplay the value of discovering
common cultural ground. The very idea of the melting pot, of assimilation,
indeed of 4 common American identity, is under fire in some academic
circles. ™

A related, media amplified criticism of multicultural education initiatives
is that the reformers have overpowered dissenters and weak-willed admin-
istrators and are transformmg American colleges and universities into “polit-
1wcally correct” regimes. A particularly provocative indictment of this ten-
dency came in 1991 from young Dinesh D'Souza, then 2 recent graduate of
Dartmouth College.** D'Souza charged that college and graduate school
education had been captured by left-leaning social activists. The civil rights
demonstrators of the 1960s, he warned, had become the insulated, tenured
professors of the 1990s,* who now were foisting their personal versions of
political correctness,*” along with rheir postmodernist predilections, on an
overwhelmed minority of conservative, centrist and Western culture-
oriented colleagues and an unwitting student . udy** According to this
view —which arose in the early 1990s out of the controversy over attempts to
discipline those who used racial slurs and other forms of “hate speech” on
college campuses—liberal values such as academic freedom and unfettered
discourse now were threatened by a “victim’s revolution” of feminist, critical
race, and other radical scholars.*

The college curriculum in particular has been politicized, say these critics,
in ways that threaten critical inquiry and that silence voices that challenge
aspects of the “pc” agenda. The results of this development have been not
only disorganized or fragmented curricula but also a concerted assault on
the central contributions of liberal Western philosophy. including freedom of
expression® and other cherished literal values.

‘T'his last objection to multiculturalist education thus bleeds into another,
which 1s that it is a wrongheaded and dangerous denial of the positive
contributions of Western traditions.*' Neutrality among competing versions
of the good life, some declare, 1s a central tenet of Western liberalism. To
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abandon this neutrality, even for the worthwhile end of eradicating discrimi-
nation, is a grave mistake. Moreover, the Western civilization canon is
exceptionally well-suited 10 the task of inculcating in schoolchildren the
instinct for cultural criticism, as well as an appreciation of difference, tolera-
tion, and respect for individual autonomy. Reading the Great Books will not
stultify minds into an unreflective embrace of the status quo; on the con-
trary, the readings included in the traditional Western canon contain the best
arguments against it.*? After all, say defenders of these texts, both Dewey and
Aristotle appear on the list —as do Marx, Mao Tse-tung, and Mill.*> Even
those who feel excluded by the traditional canon thus can find much to
treasure within it.” In stark contrast, the methods and the materials of some
modern multiculturalists undermine critical thought in that they reject neu-
trality as a goal, embrace particularism, and attempt to impose politically
correct attitudes on detractors. **

Finally, the opponents of a multicultural curriculum complain, the infor-
mation that multiculturalists would teach instead of the traditional curricu-
lum is simply incorrect or relatively trivial. In the effort to boost racial,
ethnic, or gender pride, the multiculturalists exaggerate or misstate facts.
Yor example, Cleopatra was not black* —contrary to the claims of some
Afrocentric texts.'” Similarly, the stretch to include some pre-eighteenth
century female authors causes fanciful or shallow works 1o be treated as
works on par with tar more brilliant, significant classics. The result is an
absurd trivialization of greatness and the substitution of quotas and cross-
representativeness for merit as the grounds for selecting educational mate-
nals ‘The only standard supplied by multiculturalism, say these observers, is
a proportiondl diversity of ethnic, racial, gender, religious, or sexual back-
ground. Lost are the universal standards of rcason, beauty, merit, truth, or
any other transcendent measure of human achievement. ™ '

A tinal group of core curriculum sympathizers are people opposed to
subcultural challenges of the dominant list on expressly racist, sexist, or
other repressive grounds. The traditional list, even with its cultural revision
caveat, soothes people whose interests are threatened by advancements
since the 19505 of members of racial and ethnic minorities, women, and other
historically marginalized groups. The traditional core curriculum, taught in
the conventional manner, reasserts the rules most comfortable to those
whose interests coincide with the canon. Most of the authors of the tradi-
tional texts and the leading historical figures included in the Hirsch list and in
Grear Bouks proposals tend to be white, male, and Western European.
Pecple who believe that Western European, white males are superior to
other groups and who favor a system that celebrates these figures' lives,
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therefore prefer the traditional canon to one that gives equal attention to
African novels, feale biographies, South American poetry, Asian philoso-
phy, or Native American environmentalism.

In sum, many people resonate to the Hirsch call for curricular coherence,
though for many different reasons. They accept that reading literacy de-
pends partly on cultural literacy and that a general, nationally defined liter-
acy may m. "¢ more sense than a specific, locally defined one, given the
nationalization and even globalization of so many conditions of modern life.
Because the Hirsch proposal does not foreclose the possibility of local dif-
ferentiation and because it does not demand that teachers instill loyalty to
the list, as opposed to mere recognition of its terms, the proposal can
accommodate a diverse range of interests without sacrificing the central goal
of coherence. fts national focus diffuses the impact of any particular subcul-
ture and thus may respect diversity more than any one insular, local focus
could. Morceover, Hirsch does not commit himself to a particular philosophi-
val, religious, or strongly political position. His orientation is liberal demo-
cratic, of course, but in its most capacious form. And although his proposal is
instrumental, the end is a form of baseline literacy, not a refashioned modern
man or woman. The baseline that he proposes would be useful to a wide
range of occupations and to intelligent self-governance. It also might provide
a modest degree of cohesion within the educational process, which is an
acceptable goal to many people.

indeed, a national core curriculum, defined as minimally and as tradi-
tionally as Hirsch’s, seems so benign and sensible to some observers that
they find it difficult to understand why anyone would object. In particular,
they cannot imagine why anyone would object to an education that assured
that high school graduates knew basic principles of the government that
would control much of their lives. If, for example, our graduates are as
gravely deficient in basic civics as Hirsch claims, then something clearly must
change. Worse, if they cannot read, express themselves in writing, or locate
Europe on a map, then they are utterly lost. Since much of the Hirsch
proposal seems dedicated to assuring this sort of bare, real-world survival
knowledge, the proposal could only be opposed by dreamers, radical separa-
tists, or people willing to sacrifice a generation of children in pursuit of their
utopian aims.

(CONCLUSION

To state the many reasons why a range of contemporary thinkers might
approve of a national curriculum is not to suggest that all of them make
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sense of that they accurately characterize the multiculturalists” education
agenda. As the next chapter makes clear, many thoughtful observers believe
that a national list would produce more bad than good. It is extremely
interesting, huwever, to note the extent to which so many modern observers
scemn to endorse the concept of a nationally defined literacy. This is simply
remarkable, given our long national history of favoring local control over
education, including the curriculum. For conservatives, especially religious
conservatives and others who are committed to family-centered values and
to strong local community control over the upbringing of children, the
proposal of a national list with room for “cultural revision” should produce
more apprehension than the national core curriculum concept seems to.
That is, the modern climate is distinctive in that it seems peculiarly receptive
to federal-level definitions of literacy und community.* As Chester Finn has
noted, recent opinion surveys reveal that the public is in favor of “seismic”
changes in the basic rules of cducation.® One such study revealed that 7o
percent of the respondents favored requiring public schools to conform to
national achievement standards and goals. Sixty-nine percent favored requir-
g public schools to use a standardized national curriculum. And a whop-
ping 77 percent said that they favored requiring public schools to use stan-
dardized national testing programs to measure the academic achievement of
students.

This is, even to people who have watched the education pendulum swing
toward and away from local control, an incredible set of statistics. Indeed, as
Firsch himself points out."”? many of the changes that he recommends
already have been implemented in some schools across the country. These
changes, and the public support that they represent, put into context the
recent proposals that urge the adoption of national achievement tests.®*
National standards proposals are an outgrowth of continuing dissatisfaction
with the “centrifugal forces” that first were described in the 1945 Harvard
report. Frustration with a host of social problems, including the apparent
tailure of public schools to graduate students who can read and write, have
turned many people toward Washington for a traditional and coherent plan
ofattack. Moreover, the sudden and sweeping movement toward democracy
in Eastern Europe, as well as the outbreaks of ethnic violence in the Balkans
and elsewhere, have given the modern call for national solidarity a substan-
tial boost in popularity, and has lent greater force to the call of atraditionally
defined, national core curriculum, with its emphasis on democratic, “Ameri-
can” values. For all of these reasons, increasing numbers of people seem
willing to endorse naticnal lesson plans for the nation’s schoolchildren.




4 Critiques of the Call
for Coherence

Ffind that many wha talk the lowdest about the need of a supreme dand untfied
Amencamsm of spoit really mean some special code or tradition to which they
happen to be attached, They have some pet tradition which they would impose on
all.  John Dewey

10y not a snatter of being for or against Western civilization. We are all victims of it.
It's time to consuler that the cldssics may, in fact, make more sense to us as records of
hitndness to the plight of the world’s majoritics, than as sublime masterpieces. . . .
That doesn’t mean, however, that we don’t need to read and analyze them. It means
that we need to keep our eye on the ball. —Michele Wallace

INTRODUCTION

Not everyone has been caught up in the tide of enthusiasm for a revitalized
American identity fostered by u national core curriculum, On the contrary, a
significant number of commentators remain opposed to a national standard
of cultural literacy. The strands of their opposition to a core curriculum, like
those of support for it, are several and varied.' In general, however, the
opponents tend to object to the “listness” of the Hirsch plan and its objec-
tification of knowledge, the tendency of his tradition-centered proposal to
perpetuate the social status quo, the way in which Hirsch minimizes the
concerns of cultural and religious pluralism, the extent to which his proposal
fails to address the deeper conditions of inequality and misplaced educa-
tional priorities, and the centralization of power over educational policy
inherent in any national core curriculum proposal. Many opponents also
demur that there already is a list, which already is taught - at least to students
in wealthier school districts and elite post-secondary schools. To them the
core curriculum debate is much ado about the wrong social problem, and
reformers might better spend their energy popularizing an appeal for school
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and family financial equalization plans or other aggressive means of lifting
poorer students from the bog of severe inequalitics and deprivation. This
chapter examines the best of these arguments against the core curriculum,
with particular emphasis on multiculturalists’ criticisms of Hirsch-like re-
form.

MULTICULTURALIST CRITIQUES

A national identity of the sort that Hirsch and others would like to reclaim or
forge is relatively casy to describe. The geographical contours of the culture
in question are the borders of the United States. The relevant texts are those
that have tended to shape Western thought since the ancient Greek times
forward. The political values that reccive the greatest weight are those of
democracy "American-style.” The moraland cthical values that it celebrates
are of a secularized Judeo-Christian form, coupled with industniousness,
honesty, and tolerance of others. The primary figures are of Western Euro

pean descent. The controlling legal concepts are from the English legal
tradition. The language of the culture is English.

Multiculturalism, in contrast, has ncarly as many definitions as it has
proponents.’ True to the pluralism implied by the ¢mbrace of cultural
difference. the multiculturalists do not speak in one voice in their critiques of
a national curriculum. In general, however, they reject a monocultural
account of America’s past and regard national monoculturalism as an inap-
propriate ideal for the American future. To them, assimilation is both an
unrealistic and undesirable governmental objective —at least as an affirma-
tive, paramount, and mandatory policy.

PHILOSOPHICAL PREMISHES

Multiculturalists favor robust cultural pluralism.* which, in its most radical
and disturbing form, may include cultural separatism. ‘The underlying belief
is that, to the extent that a basic principle of human existence is diversity.
assimilation is destructive of human personality.* The homogenization of
mass society and the mistaken striving for unifying public truths deny both
the way in which cultures tend to produce unique truths or value:* and the
important link between morality and cultural community.”

To fail to respect cultural distinctiveness and cultural identity, however, is
to produce neurosis, crime, delinquency, and alienation.* “Immoral” acts
bscome more frequent because morality is the acceptance of restrictions,
which must be tied to social group identity in order to be meaningful.® As
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Seymour Itzkoff stated in 1969, “Morality does have a locus--the cultural
community.”" Loss of cultural community therefore means the loss of a
moral center.

Some multiculturalists thus view laws that require that all children receive
a uniform education as impermissible intrusions on subcultural autonomy
and favor unconditional exceptions for “home education” or excusal from all
or part of the standard curriculum. Within the public school system, multi-
culturalists favor diversified, highly contextualized curricula that “not only
partak[e)of the . . . standards of knowledge of the Western world, but also of
the cultural and historical experiences unique and special to the [cultural
backgrounds of the students]. """ This might mean, for example, black-run
schools in black communities'® and Afrocentric curricula for African-
American children."

Inherent in this position is a belief that, if school culture is not tailored to
the student’s home culture, then the child either will be alienated from the
school culture or will become alienated from the home culture.'* Either
outcome may destroy self-esteem, cause psycho-emotional harm, or other-
wisc impair the child's personal or educational well-being.!* Multiculturalists
regard these potential harms as more serious than the potential harm of
cultural pluralism. In their view, national curticularists like Hirsch underesti-
mate the cost of enforced assimilation for members of genuinely distinctive
subcultures and misperceive the importance of a more intimate cultural
identity to the child’s, as well as society’s, wellbeing. Emphasis on a na-
tional, impersonal, and standardized culture may exacerbate the anomie that
already is pervasive in modern society, in that such a broadly-defined com-
munity cannot substitute for the vastly more meaningful, intimate, and
salient bonds of subcultural communities. The model of national govern-
ment that they prefer, therefore, is a federation or commonwealth of multi-
ple cultural communities, ' rather than one national, cohesive community.'”

Multiculturalists tend to reject universalism™ and to embrace openly
anthropological relativism.™ They believe that morality is rooted in a par
ticular culture’s history, conventions, practices, and beliefs and cannot be
subject to one transcultural standard or hierarchy.® The search fora “unitary
common good” simply is not part of many multiculturalists’ agenda. !

In its strongest and most controversial form, multiculturalism advocates
granting subcommunities plenary acculturative authority over their youth.
Radical theorists defer to parochial idiosyncracies to a degree that even some
other multiculturalists reject. In effect, strong multiculturalists favor uncon-
strained cultural pluralism, regardless of whether some of these cultures are
intensely ethnocentric, monocultural, or intolerant of outsiders.
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More moderate multiculturalists, however, approve of constrained plural-
ism, under which limited assimilation to a national culture is acceptable,
provided it is noncoercive and does not overpower the assimilative pulls of
the various subnational communities. Like the strong multiculturalists, the
moderate multiculturalists condemn the Anglo-Saxon bias of the traditional
definition of the American national culture, and argue for a more inclusion-
ary, pluralistic national identity.?? Thus, although they might not reject the
“melting pot” metaphor as an appropriate theoretical description of an ideal
national culture, they deny that the national culture that Hirsch and others
propose matches the melting pot ideal. On the contrary, these multicul:ural-
ists argue that the traditional national culture is strongly Western European
and is dismissive of Mexican, Native American, African, Asian, and other
non-Western European influences. As one multiculturalist writer put it,
“[ The melting pot . .. isin reality a myth."? Given the misleading nature of
the “melting pot™ metaphor, these multiculturalists prefer other terms-—
such as mosaic.**

All multiculturalists point out that the late nineteenth century educa-
tional “golden age” that reformers often invoke to measure the decline of
our cultural literacy was not golden after all, and was an era in which few
people other than social elites attended the secondary or post-secondary
schools. Moreover, the era was tainted by the intentional exclusion of blacks,
women, poor, and other disadvantaged classes of students.”® During the
1870s, for example, only 3 percent of all students went to high schools.?
Racially segregated schools were not held unconstitutional until 1954.%” In-
deed, as late as 1963, ninety-nine of every one hundred Southern blacks
remained in all-black schools.”* Educational equality between girls and boys
has yet to be achieved.”” Too, gross economic disparities among various
public school districts never have been held to be unconstitutional under the
federal Constitution,® though some state courts have begun to require
funding equalization as a matter of state law."" As such, the golden age of
literacy was golden only for a handful of economically and otherwise priv-
ileged students.

Moreover, if literacy is defined as mastery of a list of traditional cultural
information, then a full explanation of the decline in literacy must consider
that that information has never been equally available to all members of
society. Nor have all groups had an equal opportunity to shape the list, to
criticize the dominant interpretation of what counts as academic or intellec-
tual achievement, or otherwise to assure that their perspectives were part of
the dominant story. Yet failing to take this pattern of exclusion into account
when evaluating the decline in cultural literacy, or merely mentioning it in
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passmg instead of making it a central concern within educationat theory and

curricular plainning, perpetudtes the exclusion. In particular, this omission

deceives peaple into accepting conventional measures of intellectual, aca
demic, and other achievements as “obyective” and “neutral,”* without re
gard tor the ways in which historical and conweniporary biases consistently
intect such measures. "

Finally, the multiculturalists observe, the future is decidedly pluralistic. As
of the turn of the millennium, over iifty percent of all students in the United
States will be members of so-called minorities.’* At present there are
“twenty-three million Amencans over the age of tive who speak a language
other than English at home.” " Multiculturalism thus is an educational ne-
cessity, not a passing fad or a social luxury. To stress traditional cultural
reproduction and stasis over cultural pluralism and flexibility is as short-
sighted in education as is stressing local over global forces in economics or
environmeatal sciences. The Margaret Mead observation that we have be-
come “immigrants in time"'* has yet to be taken scriously enough by policy
makers, especially by those who use 1870, or even 1945, as a reference point
for education in the 1990s.

EDUCATION STRATEGIES

Multiculturalists favor several strategies to promotc diversity in public edu-
cation. First, they endorse programs that assure that the school culture
respects and accommodates the child's home culture.” In effect, they favor
bicultural education for all children from nondominant cultures insofar as it
is feasible.*® One writer has defined biculturalism to mean that “the child is
allowed to explore the mainstream culture freely by using those preferred
modes he brings to school from his home and community. . . . [Tlhis . ..
clearly requires a bicultural educational environment in any school con-
fronted with the responsibility of providing equal educational opportunities
tor children whose home and community differ culturally from the main-
stream.” ™ Public and private school programs that tailor their curricula to
bridge the gap between home and mainstream culture play an important
role in multicultural education.

Multiculturalists also demand that subnational eultures play a central, not
peripheral, role in shapingschool programs, practices, and procedures. They
would, for example, reject as an inadequate fulfillment of multicultural goals
a one-shot. optional course on Mexican history in a school that enrolled
numerous Mexican-American students. Most, however, also would reject an
educational program that made no effort to introduce all students to the
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national culture. By providing access to both cultures —national and subna-
tional - the school better enables the child to choose whether to assimilate
into the national culture and to what extent. Likewise, the school validates
the child’s home culture and thus reduces the alienation that sometimes
occurs when the school culture and home culture are extremely dissimilar.

Multiculturalists are not content, however, to change only the content of
education for children whose native culture departs from the national mono-

cultural ideal. They also scek to revise the curriculum of all American
students to reflect the contributions of outgroups whose histories have been
trivialized, misstated, or omitted. Thus, for example, stories of the colonists
should be told in a manner that reflects that the land they “discovered”
already was occupied. Accounts of the lives of the Founding Fathers should
be expanded to include uncomplimentary facts, where appropriate, such as
that some were slave owners.*! And the revised texts that amplify African-
American history should be taught to all children, lest non-African-American
children be raised in ignorance of this history. Indeed, James Baldwin de-
scribes this move as necessary for all students -- white students and students
of color--to have an accurate sense of their own identity. He states as
tollows:

If. for example, one managed to change the curriculum in all the
schools so that Negroes learned more about themselves and their real
contribution 1o this culture, you would be liberating not only Negroes,
you'd be liberating white people who know nothing about their own
history. ¢

Only through such pervasive, culture-wide revision of the dominant, tra-
ditional story can educators respond to Baldwin’s claim that “[w Jhat passes
for identity in America is a series of myths about one’s heroic ancestors.”**
Part of the multicultural agenda, therefore, is to pursue and present a richer,
more nuanced, and less sanitized truth about America to all schoolchildren.

A third, and more controversial, aspect of the multiculwuralists’ agenda is
to teach this revised American history progressively and politically. Multi-
culturalists would describe the omissions or distortions of the dominant
histories and anthologies as the product of conscious and subconscious
discriminatory attitudes and practices within American society. They would
teach children that racism, sexism, and other forms of prejudice consistently
make it more difficult for some group members to compete equally for
economic and social goods. Unless the facts of group-status discrimination
are acknowledged, they say, then the harmful effects of discrimination can-
not be ameliorated. American cducation must face up to these painful and
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dangerous facts and assign responsibility for them to the human agents who
contributed to them, rather than denying them, minimizing them, or other-
wise fostering the impression that the inequities within society are inevita-
ble, natural consequences of life, or a function of a merit-based distribution
of social goods.

The multiculturalist teacher thus sees herself not merely as the conduit of
historical knowledge but as the facilitator of future change. Educators, she
believes, should elevate consciousness about discrimination to further a
specific substantive end—a world in which difference does not occasion
subordination. To secure this ideal future, the educator must develop in the
students an acute and accurate sense of past and present obstacles to it.

To dislodge the hardened habits of tradition and to expose more people to
the insight that the received tradition reflects inadequately the interests
of some Americans, teachers must engage in aggressive consciousness-
raising.* One means of effecting the changed perspective that multicultural-
ists stress is storytelling. Novels, poetry, scholarship, and essays that make
vivid the psycho-emotional costs of educational and other practices that
devalue members of nondominant racial and ethic communities, women,
gays. or members of other outgroups may provide students with a richer
sense of what it means to be discounted or affirmatively repressed than any
discussion of abstract rights or principles of justice. Narratives, some multi-
culturalists believe, trigger the “click” that alters consciousness permanently,
which in turn paves the way to empathic appreciation of another’s experi-
ence** and to greater tolerance.

Multiculturalists regard this “click” as essential to human solidarity and
genuine understanding of the heart of multiculturalism and as the only
secure means of reducing intergroup hostility and violence. Only by engag-
ing people's deepest empathic capabilities, by listening to the “sorrow songs”
of others,* can the nation’s multiple cultures transcend the often polarized
and confrontational politics of race, ethnicity, gender, sexual orientation, and
religion. Given the historical treatment of some groups, however, this listen-
ing must come first, and predominantly, from whites, and especially from
white males. As David Mura has put it,

In the realm of culture in America, white European culture has held the
floor for centuries; just as with any one-sided conversation, a balance
can only be achieved if the speaker who has dominated speaks less and
listens more. That is what conservative cultural critics are unwilling to
do; for them there is no such thing as collective guilt, much less the
obligation that such guilt bestows.
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Some multiculturalists interpret the growing resistance to multicultural
education** as a defensive refusal to cede the tnor and to accept the respon-
sibilities of past and present discrimination. Educators who feel threatened
by multiculturalism, who lack the experience that precedes understanding
and the commitment and interest critical to empathic understanding based
oi vicarious experience, have made hyperbolic accusations that all multi-
culturalists endorse separatism and would usher in a new and destructive age

of “tribalism.”™* Such educators wrongly conflate all multiculturalists, triv-
ialize the significance of past oppression and present patterns of discrimina-
tion, and exaggerate the extent to which multiculturalists have captured
higher education and transformed the dominant curticulum.*® Their sharply
worded backlash, say some multiculturalists, is a reaction to the shift of only
modest, though genuine, power to previously powetless groups.® This loss
of wurf, not fidelity to philosophical principles or a well-intentioned effort to
protect liberal education from the subverting and dangerous influence of
partisan politics. is the real root of much of the animosity toward multi-
cultural education. The disagreements thus are not, as they sometimes
appear to be, about whether Cleopatra was black™ but are about white male
anger about the preferential treatment that non-whites and women ostensi-
bly receive in admissions to schools, in hiring and promotion, and in other
respects. These alleged advantages. coupled with a dramatic increase in the
numbers of non-white and female students, teachers, administrators, and
other educational policy makers, threaten educators whose personal career
or educational interests are not advanced by multicultural programs.

Other multiculturalists, however, are more sympathetic to some of the
emotional, adverse reactions to multiculturalism. They acknowledge that
the confrontational rhetoric and tactics of some radical multiculturalist
scholars and activists have offended even some long-time liberals and civil
rights allies who resent overquick resort to damning labels such as racist,
sexist, homophobic, or fascist and the cavalier dismissal of neutrality as an
ideal, even if it is not always a realistic goal. Nevertheless, even these moder-
ate multiculturalists reject the empirical claim that often accompanies the
objections to confrontational tactics, which is that the tide really has turned
such that minorities and women now control the education industry. Rather,
they believe that the necessary reforms have barely begun and that many of
the programs of the 1960s and 1970s that people today condemn as “ineffec-
tive " failed, not because they were ill-conceived wastes of public resources,
but because they were underfunded and underenforced.’’ Moreover,
modern-day “tribalism™ and ethnic segregation, they maintain, spring less
trom the modest multicultural inroads into education or from radical rhet-
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oric than from poverty, persistent disc rimination, and the increasingly intrac-
table socioeconomic stratification of American society. Teaching Maya An:
gelou to all sixth graders or an Afrocentric curriculum to inner city African-
American male school children, they pointout, hardly threatens our national
solidarity or security. That one-fifth of the nation's children grow up in
poverty, however, clearly threatens both. The multiculturalists insist that
antidiscrimination and full equality must precede all other national and local
cducational priorities because all other rights and hberties depend on equal-
ity for their meaningful fulfillment.

Given their baseline commitment to the substantive principle of cqual
ity.”* multiculturalists tend to judge procedural and structural aspects of
education contextually. In general, they prefer decentralization and commu-
nity control,** because this tends to reduce the conformingforce of standard
ized, broader-based regulations. Neverthcless, local control can -in some
contexts—mean cultural homogeneity and repression of difference. In these
situations. most, but not all, multiculturalists favor whatever organizational
structure best promotes the substantive end of nonsubordination.

CRITICAL EQUALITY THEORISTS

Multiculturalists often join forces with another, overlapping group of com-
mentators-- critical cquality theorists. The proponents of critical cquality are
bound by the conviction that equality is the baseline condition of a just
society*® and by the belief that, until equality is achicved, all other nghts are
chimencal. They decry the unequal distribution of educational resources
among varous groups and regions and argue that redressing such mequali
ties should be the paramount educational priority*” To achieve equality,
curricular changes are essential — though hardly sufficient - in order to ¢m
power historically disfavored groups and correct for the distortions and
dismissiveness of past curricula. Critical equality advocates share the multi-
culturalists’ view that systemic and pervasive discrimination and a cultural
bias in favor of Western European practices and values—not merit, nature,
or differential attitudes or effort— often explain the gap between white and
nonwhite cducational and economic achievement levels.*

Like most multiculturalists, the critical equality theorists are not neces-
sarily opposed to a national cultural ideal as one part of each American's
cultural identity. Indeed, critical theorists expressly hope that respect for
cqual rights of all group members would become part of the American
national character. Unlike the multiculturalists, however, the critical equality
theorists are not defined by a commitment to the importance of communal
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bonds to human personality or to the preservation of cultural distinctive-
ness.*™ On the contrary, they often worry that small communities, even more
so than larger, more cosmopolitan ones, can be highly insular, repressive,
and inegalitarian.*

Many of the critical equality theorisis, such as Giroux and McLaren,
denounce the “conservative discourse of schooling™ that ascended in the
19808, arguing that it mischaracterized the progressive educational move-
ments of the 1960s and 1970s in an effort to discredit those movements’
strong democratic objectives.” They maintain that the “back-to-basics and
rigor” reform movement of the 1g8os merely multiplied injustice in the
name of excellence.* In fact, they argue, thase who claim that schools are
meritocratic institutions that foster cquality of opportunity and outcome
engage in “a quaint oversimplification which masks schooling'’s socially and
culturally reproductive dimensions.™" As such, the term “excellence” is

reduced to a code word for legitimating the interests and values of the
rich and the privileged. Within this perspective, remedial programs
which try to extricate the lowly from their benighted condition label
such students as “deprived” or “deviant” youth. This labeling not only
serves to entrap students within the contours of a professional dis-
course, doubly confirming the legitimating power of school practices,

but also serves to reproduce intergenerational continuity by defining
who are to become members of the elite class and who are to occupy
the subaltern class.**

The critical equality theorists fear that the stress on excellence and rigor
that becamie the hallmark of educational reform of the 1980s undermines the
goal of equality and redefines the ends of public schooling solely in terms of -
what promotes economic growth and competitiveness of the student in the
marketplace.** Job skills and authoritarian education, they warn, will be-
come more important than liberal and creative arts, and cultural uniformity
will become more important than cultural pluralism.** Reformers wrongly
will assume that culture can only be understood through the Great Books or
through a process of cultural restoration called cultural literacy. Under this
approach, the critics claim,

cultural and social difference quickly becomes labeled as deficit, as the
Other. as deviancy in need of psychological tending and control. At
stake in this perspective 18 a view of history, culture, and politics com-
mitted to cleansing democracy of its eritical and emancipatory possibil-
ities. Similarly, in this perspective, the languages, cultures, and histor-
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ical legacies of minoritiecs, women, blacks, and other subordirate
groups are actively silenced under the rubric of teaching as a fundamen-
1al act of national patriotism.*’

Many of the critical equality theorists are philosophical descendants of
John Dewey and his Progressive allies, in terms of their rejection of ped-
agogical methods that stress rote memorization and a nonindividualized,
nationally uniform curriculum. They believe that if mastery of Hirsch's list
becomes an important measure of academic performance then other, more
important skills of critical analysis will atrophy. And if public schools in-
creasingly are obliged to compete with one another for students, then
teachers will feel compelled to teach to the list rather than to pursue other
goals. The list will overdetermine the content of the curriculum and the
selection of pedagogical methods As such, the proposed revival of standard-
ized lessons, with little regard for an individual child’s educational, family, or
cultural background, will undermine the humanistic, emancipatory, and
democratic virtues of post-Deweyan progressive reforms.

In some formulations, this egalitarianism is linked to a class perspectivist
critique of advanced capitalism. These writers argue that capitalist business
interests and the educational agenda are destructively intertwined.®* The
force of capitalism, they claim, so dwarfs any counterforce of education that
education cannot overcome or substantially reverse or subvert it. Indeed,
educators cooperate actively and enthusiastically with business and industry
to hold, train, and sort students in ways that best serve the market.** State
educational policies, therefore, are expressly designed 1o legitimate capital
accumulation and to preserve the power of the capitalist class.

To other critical equality theorists, the force of capitalism is seen as less
overwhelming. These critics recognize the strong influence of the dominant
economic class on educational policy but deny that the government simply
defers to this influence in all respects. Rather, “[t]he capitalist State and its
educational system are . . . more than just a means for cc-opting social
deman:s, or for simply manipulating them to satisfy dominant class
needs.”™ That is, a dialectical relationship exists among state educational
officials, social reformers, and business and industrial interests.”

All critical equality theorists, however, suare the perspective that schools
should participate in the struggle for cultural justice and should seck to
advance civil rights and democratic public life.” In particular, schools should
assume active respensibility for achieving genuine equality rather than pro-
mote passive acceptance of current conditions of inequality. Thus, their
critical agenda —that is, a thorough-going critique of the rhetoric of school-
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ing, the explicit and hidden curriculum in the public schools, the pattern of
distribution of educational resources, the pattern of educational outcomes,
and the locus of school authority is closely linked to their normative
agenda: greater democratization of society and fairer distribution of social
and economic goods.

ANTI-UNIVERSALISTS

Also opposed to a unitary, national canon though not ncarly as much as
their detractors imagine—are the anti-universalists, who, Allan Bloom
claims, have invaded the humanities departments of our elite colieges and
universities. The unifying characteristic of these thinkers is a rejection of
universal notions of “timeless truth” or “the nature of the good.”” They
would deny the Robert Hutchins-type notion that, before we can evaluate
whether American education is in bad shape, we must identify “first princi-
ples™ or historical truths against which we can cvaluate the state of our
educational souls.™ Instead, they believe that what are called first principles
really are “just a set of abbreviations of, rather than justifications for, a set of
beliefs about the desirability of certain concrete alternatives over others; the
source of those beliefs is not ‘reason’ or ‘nature’ but rather the prevalence of
certain institutions or maodes of life in the past.””

This rejection of universal truths leads these commentators to dispute the
claim that the canon should be read as something other than an historical
product.” The canon is nat, they argue, grounded on any neutral, ahistorical
foundation.

Their rejection of an ahistorical truth, however, does not lead all of these
writers to reject the argument that students should be exposed to the tradi-
tional canon. On the contrary, even their most powerful spokesperson--
Richard Rorty —concedes the usefulness of both a Hirsch-like reform of
precoliege education and even of a two-year Great Books curriculum for
undergraduates.” Some thus are willing to defer to the old canon as an
acceptable curricular baseline on the ground that it represents this culture's
dominant historical practice. But most would endorse a college-level core
curriculum only because they perceive that modern high schools are produc-
ing students with deficits in the curricular baseline. Once these deficits are
cured, they favor the concept of “university as flea market”™ over that of a
university joined by a strong consensus about its function and mission. That
is, most anti-universalists identify two educational moments in a student’s
life: a primary, acculturative stage, in which the student is exposed to the
culture’s best judgment about what is useful and important through that
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culture’s abiding texts; and a secondary (college-level) stage, in which the
student is “left free to shop around in as large and noisy a bazaar as puossi-
ble."™

Some of these theorists would go farther, of course, and urge that even at
the elementary and secondary school levels, students should be allowed to
roam freely and not be constrained by some adults’ historically contingent
estimations of the good life. Most, however, deny that such freedom is
feasible or desirable for elementary-level schoolchildren and believe it is only
slightly more appropriate for high schoolers.® In essence, therefore, the
curricular battle berween the anti-universalists and their philosophical oppo-
nents is over who has the better claim about the proper post-secondary, not
elemeniary or secondary school, experience and over the way in which
educators should present the traditional core curriculum. They are not in
total disagreement with Hirsch or his proposal.*'

Where they do depart from Hirsch is in their response to the moderate
multiculturalist critique of the traditional list. Although some anti-univer
salists might be content to teach the old list, despite its exclusions, most
would be willing to expand the list to add the voices of women, African
Americans, and others to give fuller and more accurate expression to the
whole culture’s best provisional guesses about the good life. Modern anti-
universalists define literature broadly to include “just ahout every sort of
book which might conceivably have moral relevance - nught conceivably
alter one's sense of what is possible and important.”* This redefinition
inevitably includes far more works than the traditionally defined set of texts
and. if it were used as the basis for a core curriculum, would mean a far more
inclusive and wide-ranging canon.

Anti-universalists are likely to share John Dewey’s relative skepticism
about subject matter coverage and factual literacy as driving principles of
sound education. To them, the ideal society, and hence the ideal education,
would be one in which “everybody [has] a chance at self-creation to the best
of his or her abilities.™* That is, individual self-creation would be a para-
mount goal rather than the cultivation of strong and pervasive collective
aspirations. Perhaps most importantly, the product of this education would
be “someone who [meets] doubts about the culture, not with Socratic
requests for definitions and principles, but by Deweyan requests for concrete
alternatives and programs.”™*

In sum, the anti-universalists would certainly reject a unitary core curricu
lum forallupper-level undergraduates. For lower-level students, some might
approve of a core curriculum defined in national terms but would reject the
claim that the core curriculum should be taught according to the Aristo-
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telian / Chicago-style tradition. Moreover, in defining Great Books, they likely
would interpret great more ecumenically than would the anti-relativists.
Though many of them approve of an acculturating stage in a child’s educa-
tion and some even endorse Hirsch-like reform of pre-college education,
none endorses dogmatism or presentation of the core materials as historical
truths. These thinkers believe that students should be prepared for adult lives
in which they approach problems with Deweyan requests for concrete alter-
natives. As such, they belicve that teachers should teach the core curriculum
in a manner that trains students to frame these Deweyan requests rather
than to memorize answers to standard questions.

STRONG INDIVIDUALISTS

A fourth, overlapping group of commentators who would tend to oppose a
unitary core curriculum, at least beyond the primary stage of education,
consists of the strong individualists. The paradigmatic strong individualist is
John Stuart Mill.

In On Liberty, Mill outlined his ideal educational scheme for all children.
The scheme was one in which the father was responsible for ensuring that
the child received an education, subject to state punishment if he failed to
fulfill this obligation. The father could not, however, choose whatever con-
tent he desired for the education; the father would be obliged to ensure that
the child learned certain basic “facts” so that the child could pass an objective
examination regarding these “facts.”** Beyond this minimal and neutral
shared vocabulary, however, the child was not subjected to any majority-
driven definition of the good life or of a proper education, lest the child's
autonomy be unduly compromised.*

In many respects, the Hirsch proposal urges precisely the same sort of fact
mastery that Mill viewed as an essential component of a child's education. As
such, Mill might have approved of the Hirsch list and of the recognition but-
not-affirmation method of teaching the list. But his -. iety about govern-
ment or majoritarian suppression of individuality vould have made him
deeply skeptical of consensus-driven definitions of the core facts. In particu-
lar, he feared government-run (as opposed to government-enforced) educa-
tion, for the following reasons:

A general State education is a mere contrivance for moulding people to
be exactly like one another: and as the mould in which it cases them is
that which pleases the predominant power in the government, whether
this be a monarch, a priesthood, an aristocracy, or the majority of the
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existing generation; in proportion as it is efficient and successful, it
establishes a despotism over the mind, leading by natural tendency to
one over the body.*’

Indeed, the bureaucratization and standardization of public education that
has occurred since Mill's death likely would have shacked his sensibilities. As
such, a modern Millian might accept the Mill theoretical model of some
compulsory education, even in a liberal society, but vigorously deny that
contemporary education fails short of providing this minimal core.

This claim is borne out by the work of several prominent liberal individu-
alists, who are Millian in perspective. These writers accept that children
cannot choose freely the content of their educations. They likewise accept,
in theory, the need for some common ground among all schoolchildren of a
liberal society.®® They nevertheless tend to be critical of the current system of
education on the ground that it achieves far too much, not too little, stan-
dardization and allows far too little room for family control over the content
of the child’s education.*

In recent years, the liberal individualist critique of state-run education has
become particularly powerful. Libertarians have redoubled their long
standing efforts to deregulate education and to maximize family autonomy
in the educatior arena through choice proposals and voucher plans that
would provide families with control over which school their children attend
and offer economic incentives to opt out of public education.* The most
radical of these proposals tend to merge with those endorsed by the strong
multiculturalists, though the strong individualists favor them tor different
reasons than the multiculturalists. In these proposals, the strong individual
ists would permit a child’s parents to opt out from any compulsory, state
enforced education. As such, they are in partial sympathy with the multi
cultural separatists, and with some Christian fundamentalist scparatists,
who favor parental freedom to choose their child’s education. The individu-
alists favor this autonomy, however, on the ground that it maximizes individ
ual choice and pluralism and that the child's parents are the best proxies for
the child's own inarticulable interest.

All but the most radical individualists, however, concede the need for
some exposure to the items that Hirsch lists as eore. Thus, although many
favor decentralization of school authority, they do not favor deregulation to
the extent that students reach maturity without certain baseline skills and
common cultural knowledge. Thus, whether an individualist endorses the
Hirsch list depends primarily on her estimaton of the force of the empirical
claim that this minimal baseline currently has eroded to a dangerous degree.
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tor example, most strong individualists likely would agree that all American
schoolchildren should learn basic principles of American government. They
might dispute, however, claims that most schoolchildren lack this knowl-
edge. Moreover, the individualists might disagree about how much civics, or
other knowle_dge that Hirsch cites as core, is essential. In general, however,
the strong individualist would define that core curriculum minimally, non-
aspirationally, and as objectively as possible.

This means that a strong individualist would be inclined to draft a shorter
list than the one Hirsch proposes. Moreover, the individualist might favor
devoting less of the formal school program to the national list than Hirsch
recommends. Finally, the individualist likely would favor providing as many
opportunities as possible for all people to modify and supplement or other-
wise influence the list, in order to promote pluralism and individual auton-
omy. Complete autonomy from cultural norms and from exposure to the
dominant list is not, to most individualists, desirable, as such freedom actu-
ally may subvert central liberal-individualist values by permitting escape into
repression or denial of the principle of individual autonomy.*!

EMPIRICAL SKEPTICS

A final important group of national curriculum skeptics are people who
object to the empirical claims that the teaching of cultural literacy, defined in

Hirschian terms, has so declined that a national core curriculum deserves
first-tier educational reform status and who doubt that teaching a core
curriculum will rebuild cultural literacy. These commentators cite studies
that indicate that the traditional list of so-called Great Books has always
dominated American public and private school curricula,” though access to
this cultural information has never been equal for all social groups.” More-
over, even if literacy did decline during the 1960s and early 1970s, this decline
began to be addressed in the late 1970s and the early 1980s. Thus, most of the
reforms that Hirsch claims are necessary already have been implemented,**
with little impact on the literacy or culvural unity Hirsch hopes to foster.

Worse, they warn, any movement toward a back-to-basics approach “im-
mediately [will] translate into minimal competency testing legislation.”*
This will mean an undue emphasis on testatle, measurable skills and know!-
edge, and on memorization rather than reasoning,** This also will misdirect
educational reform toward a “teaching-to-the-tests,” and highly instrumen-
tal approach to education®” and will precipitate a drift to a mediocre mean
and minimum competency rather than to excellence and elevated stan-
dards.**
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These commentators regard the swell of approval for Hirsch-like reform
as based on a mistaken view of what schools actually are doing. People who
are underinformed about the state of education find proposals like Hirsch’s
seductive because they promise order, implementable goals, accountability,
and —most of all—the illusion of rapid improvement in American education
and American society. Yet the past ten years of reform show that many of the
proposed modifications already have been made and are not curing our
educational woes. In short, a paideia is no panacca.

Reformers must look elsewhere, these critics argue, for answers to the
perceived crisis in American education. Whether that answer lies in decen-
tralization, vouchers, deregulation, higher pay for teachers, greater funding
for programs servicing at-risk children such as Head Start, or some combina-
tion of these or other reform proposals is unclear. But teaching to the list, by
itself, won't resolve the perceived crisis in education. Indeed, intense focus
on the core curriculum and the multiculturalism critique has distracted
commentators away from concrete issues that require more money, more
pervasive social change, and far more energy to address than defining or
assailing a list.

By framing the educational crisis in curricular terms, Hirsch and others
have prompted mostly abstract, rhetorical, and highly polemical skirmishes
but little positive reform. In the meantime, the high school drop-out rate for
some minority groups exceeds 30 percent,” an estimated twenty-seven mil-
lion Americans lack basic literacy skills, and fifty million more are unable to
read well enough to function in the work place.'® The blarie for these
staggering statistics. say these critics, cannot possibly lie with Jean Jacques
Roussecau, John Dewey, pedagogical fashions of the 1960s, multiculturalism,
deconstruction, or a creeping nihilism. First, although Deweyan rhetoric
about child-centered education may pervade educational theory, educa-
tional reality is more adult-centered, nondemocratic, nonindividualized, and
nonromantic than critics admit. For example, as early as 1918, there already
were over one hundred standardized achievement tests in the main elemen-
tary and secondary school subjects.'' After World War I, standardized test-
ing mushroomed and has come to be a pervasive and stable feature of
modern education.'® Morcover, the tests have come to be used not only as
indices of educational strengths and weaknesses but as determinants of
access and placement.'”® As such, the claim that education lacks standard-
ized, national measures of achievement is sheer folly.

Nor is power over the content of education more scattered or splintered
than in carlier imes. In 1947, there were approximately ninety-five thousand
school districts in the United States. By the 1970s. the number had decreased
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to approximately sixteen thousand,'™ thereby increasing centralization and
standardization of schooling since the “golden years” of early twentieth
century America. To establish nationallevel control of the curriculum
would further centralize this authority, to be sure, but this is not a clearly
desirable outcome if the goal isto reestablish 1940s-style education. One first
would have to determine who would compose the national-level decision
making body and would have to justify their extensive, highly centralized
authority. This justification for federal curricular power must consider that
the existing standardized achievement tests, coupled with the relatively
small number of different textbooks that actually are used nationwide, are
not already resulting in cultural literacy. If these existing national influences
are inadequate prods to curricular coherence, then why would a formal
national curriculum, which under current proposals would be voluntary, be
more effective?

These critics also remark that, if the pedagogy of the 1960s is the root of
the cultural literacy problem, then the culturally illiterate ones should not be
Allan Bloom’s college-age students or E. D. Hirsch's seventeen-ycar-olds.
Rather, they should be people in their thirties and early forties, who were in
elementary or high school in the 1960s, but those people are not the focus of
either professor’s theories. Multiculturalism likewise cannot explain the new
“fact gap.” The multicultural movement is a new and very modest phenome-
non in elementary and high school curricula, which was eclipsed in the 1980s
by a much stronger back-to-basics movement. '

Finally, if creeping nihilism is the root of the problem, one wonders why
we should fear anything so much that creéps so slowly. Essays written about
students in the 1940s'™ expressed concerns about the impact of value relativ-
ism identical to those expressed by some modern writers. Thus, the “death
of reason” as a guiding force either was foretold prematurely or has been
given excessive weight as a cause of our educational malaise.

In short, some critics suggest that the facts simply do not support the
Hirsch theory of cause and effect. We may well suffer from acute cultural
illiteracy, but this is not the principal source of the failures of modern
education. Nor is 2 widely taught list of items that “every American needs to
know”  the subtitle of Hirsch's book —the answer to our as-yet unidentified
real problem.

CONCLUSION

In the past thirty years, the multiculturalist critics of the traditional canon
have succeeded in influencing the curricula and education policy in colleges,
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high schools, and elementary schools. Just how much progress they actually
have achieved, however, is a matter of considerable debate.'"

The critics maintain that too much has not changed'™ and that, contrary
to their opponents’ claims, discrimination and inequality remain serious
social problems both within and beyond education. College campuses are
not enclaves of feminism or arch-liberalism, as some alarmists assert. Rather,
conservatism and centrism are alive and well,'® and the insights of the civil
rights movement remain obscure to, or entirely lost on, many educational
policy makers, educators, and their students. Many people still fail to per-
ceive that the conventional measures of educational achievement, worker
productivity, and other important social, economic, and political achieve-
ment are based on male, Western European, heterosexual, Protestant, cap-
italist norms. The mistaken assumption of the neutrality of this norm is so
pervasive that it goes unrecognized. Policies based on these traditional,
unstated norms thus are still often viewed as neutral and meritocratic,
whereas policies that reject these norms in favor of alternatives are perceived
as political. Likewise, anyone who challenges the traditional canon is ac-
cused of politicizing education, % aereas defenders of the canon can claim to
be resisting politicization, rather than protecting entrenched political inter-
ests.''®

Serious consideration of these normative and empirical reservations

about Hirsch-like reform of precollege education and about Bloom-like
revision of undergraduate education reveal the complexities of the national
curriculum debate. The critiques destabilize many of the assumptions on
which the call for a national curriculum is based and make any resolution of
the matter seem problematic.

How. then, should the controversy be resolved? Taken together, what do
the history of curricular reform in the United States and the contemporary,
lavish commentary about whether to adopt a national core suggest about an
appropriate national policy? Is there, or should there be, a national paideia—
an ideal national public culture— which all American education should pro-
mote?

Part I responds to this question by referring to our constitutional philoso-
phy and practice. It concludes that any national core curriculum must reflect
hoth the core curricularists’ interest in cultural solidarity and their critics’
interest in cultural pluralism, because both interests are integral to our
national constitutional character. Part Il then goes on to explain what it
means, in practical application, for a curriculum to respect both concerns.
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5 Constitutional Commitments
and Conflicts

Among this country's community-defining symbols, none is more visible or more
influential than the law, and especially the law of the Constitution.
—Kenneth Karst

INTRODUCTION

The call for a national core curriculum has ignited a firestorm of commen-
tary. Part | explained this combustion in historical. education-specific terms.
Part Il recasts the debate over national standards in constitutional terms.

An apt preliminary question, however, is why add a constitutional per-
spective to an already multiperspectived, discipline-freighted debate?

The first and most obvious reason to consider constitutional matenals is
that the Constitution and the Bill of Rights would be vital components of any
curriculum designed to convey knowledge of the nation as a whole. National
standards regarding social studies, to name one curriculum pillar, unques-
tionably would include coverage of these political documents, their history,
and their differing interpretations. Likewise, national standards surely would
include coverage of the efforts by African-American men and women to
secure the indicia of equality under federal law, especially constitutional law.
That is, constitutional law is a central part of the national story.

A second, obvious connection between the Constitution and any national
education proposal is that whether the federal government can or should
play a role in forging education standards depends on an assessment of the
limits of federal government power—a constitutional as well as practical
political matter. Indeed, the extent to which any branch of government can
impose mandatory schooling requirements is, at root, a constitutional ques-
tion.

The most important reasons to consider a constitutional perspective on

4




[€)

ERIC

Aruitoxt provided by ERic:

70 The Constitution and the American Paideia

the national curriculum controversy, though, are more subtle. One is that
Americans tend to define themselves and their assumed rights in reference to
constitutional principles more than any other tenets.! For example, those
who resist a common curriculum often appeal directly to constitutional
principles in support of their goals and invoke, in particular, the Bill of Rights
mandates of freedom of religion, freedom of expression, and equal protec-
tion under the law. Discussions of whether our public institutions should be
secular rather than sectarian, should permit a range of views or should be
restrained, or should promote racial or gender equality all typically occur
against the backdrop of our constitutional commitments. There are, of
course, many other ways meaningfully to address these same collective and
individual interests. But in the United States, we most often talk about them
using constitutional language as our common vocabulary, rather than the
vocabularies of philosophy, sociology. or other disciplines, and often speak as
though the Constitution were a guarantor of those interests. The Constitu-
tion and its vocabulary offer a particularly accessible and engaging frame-
work for the core curriculum debate in that constitutional language trz 1-
scends disciplines, sccts, political affiliations, and dialects.

Moreover, the commitments set down in the Constitution are believed to
have specific pedagogical implications. They imply a preference for methods
of instruction that inspire critical deliberation, are tolerant of diverse view-
points, and respect individual autonomy. As such, they shape American
educators’ choices about what to include in the curriculum, perhaps espe-
cially in materials that touch on politics, religion, race, and gender.

Still another reason to stress the connection between the curriculum
debate and the Constitution is to correct prople’s mistaken view that the
tugs of nationalism and individualism and of solidarity and pluralism only
concern the courts. Constitutional principles, many people wrongly assume,
are the province of lawyers and judges, not ordinary citizens; these same
people often interpret constitutional law narrowly to mean solely the results
reached by the courts, especially the United States Supreme Court.

Yet constiturional consequences and responsibilities extend far beyond the
very limited category of cases in which sitting judges declare that specific
government action offends the Bill of Rights. The Supreme Court rarely
overturns education officials’ decisions,? especially curricular decisions. The
current Court in particular is unlikely to second-guess such decisions. Con-
stitutional values nevertheless are implicated whenever educators decide
that American history should emphasize Western European, male authors,
that classroom discussions should refer to particular religious beliefs, or that
all children should learn about Aips, birth control, or homosexuality. Like-
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wise, constitutional values clearly are involved when parents request that
their children be excused from all or part of the common curriculum. That
is, constitutional interests are not exhausted by the narrow category of cases
in which a judge holds that these interests give rise to a legally enforceable
right.

The Court's deference to educators’ judgments about these sensitive
issues is based m part on its confidence that the American majority can
reasomably be rusted 10 consider the interests of ideological, religious,
racial, cthnic, and other minorities when drafting general rules. That is,
respect for freedom of speech, culwral pluralism, and even—at times—
scparatism is a national value that American school officials and voters are
expected to understand and possess. The Court assumes that most American
citizens are prepared to participate in this ongoing struggle to reconcile our
competing constitutional interests. Whether American education actually
prepares its students to assume the duties of democratic citizenship, includ-
ing the duty of identifying and respecting constitutional values, therefore is
crucial. This textis, among other things, an appeal to American educators to
make every cffort to prepare our students for active, critical participation in
the constitutional conversation. For, as Sanford Levinson eloquently has
noted, “(TThe United States Constitution can meaningfully structure our
polity if and only if every public official--and ultimately every citizen—
becomes a participant in the conversation about constitutional meaning, as
opposed to the pernicious practice of identifying the Constitution with the
decisions of the United States Supreme Court or even of courts and judges
more generally.”* This widespread participation can only occur, however, if
we are better educated than we currently seem to be in the relevant history,
principles, and values.

THE CONSTITUTIONAL BALANCE BETWEEN
ASSIMILATION AND DISSENT

Laws of gencral application inevitably threaten the interests of minorities in
heterogeneous socicties like the United States. We confront, perpetually, the
dilemma of our differences.

Responses to the difference dilemma often proceed from one of several
baseline perspectives on the role of law in a pluralistic society.* Disagree-
ments about which one should inform American public policy can become
quite vigorous, as the core curriculum debate proves.

One basic perspective is assimilationist. Given our cultural pluralism, one
might assume that, in the absence of compelling counterindications, major-
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ity preferences should dominate such that our dominant cultural practices,
enforced by formal law, should be observed by all citizens. The primary
benetit of such assimilation is thought to be protection of “a treasured
common life which constitutes a civilization.”* For example, one mightinsist
that all citizens should respect the principle of equality on the ground that it
1s a national value worth preserving at the expense of any subcultural
dissent. Likewise, assimilationism might mean that all children should be
exposed to a common curriculum taught in a common language, despite
their parents’ desire to insulate their children from dominant cultural knowl-
edge and practices. The assimilationist instinct is profound and abiding
within American culture and is most powerful, and potentially most offen-
sive, when general laws are directed at assimilation of the nation’s youth.

A second perspective is pluralist.® This approach demands that laws of
general application should respect subcultural group perspectives and, inso-
far as possible, make allowances and exceptions for cultural practices that
depart from the majoritarian norm. Thus, for example, religious and multi-
culturalist separatists should be ¢xcused from compulsory school laws when
these laws threaten the groups’ interest in preservation of their distinctive
ways of life, regardless of the national collective interest in a common
education base for all children.

A third perspective is individualist.” The emphasis under this approach is
on individual, not group-based, interests when adopting general laws. Like
pluralism, individualism construes broadly the opportunities for people
within the national culture to think and act in a distinctive, nonstandard
fashion. Both pluralism and individualism emphasize the destructive aspects
of assimilation and the culturally positive benefits of variation, diversity, and
multiplicity. And both present strong challenges to the scope and uniform
application of compulsory school laws.

American constitutional law has reflected, on different occasions, all three
interests. Its most common stance is assimilationist, but in significant mo-
ments it has been strongly pluralist, even in the context of schooling, where
assimilationist instincts are most powerful. That all three interests are signifi-
cant to national policy generally and that American public schooling in
particular must effect a balance among them is best illustrated by the Court’s
1925 decision, Pierce v. Society of Sisters.*

In 1922, Oregon passed a Compulsory Education Act that required every
parent or guardian to send children between the ages of eight and sixteen to
public school. The act made no exception for parents who wished to send
their children to a private school, regardless of the quality of that private
instruction.’
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Two private educational institutions—the Society of Sisters and Hill Mili-
tary Academy —filed an action seeking to enjoin the state from enforcing the
act.'” Their argument was that to compel all parents to send their children to
public schools interfered with the right of parents to control the upbringing
of their children and the right of schools and teachers to engage in a useful
business or profession. The act violated the Fourteenth Amendment in that
it denied the plaintiffs their liberty and property without due process of law."!

The Court agreed with the plaintiffs and held that the 1922 act

unreasonably interfere[d] with the liberty of parents and guardians to
direct the upbringing and education of children under their control. . ..
The fundamental theory of liberty upon which all governments in the
Union repose excludes any general power of the State to standardize its
children by forcing them to accept instruction from public teachers
only. The child is not the mere creature of the State; those who nurture
him and direct his destiny have the right, coupled with the duty, to
recognize and prepare him for additional obligation.'*

The Court also held that the educational institutions’ rights had been in-
fringed because they were engaged in an enterprise that was not inherently
harmful and because the state act would have destroyed their businesses.'?

In ruling that the Oregon act was unconstitutional, however, the Court
noted that states can regulate all schools, including private sectarian ones,
and can demand that all children attend a school that satisfies valid state
regulations. This power includes the power te require that all teachersbe “of
good moral character and patriotic disposition,” that studies “plainly essen-
tial to good citizenship” be taught, and that “nothing be taught which is
manifestly inimical to the public welfare.”'* The state simply cannot demand
that these studies take place in a public school.

Pierce seeks to accommodate the assimilation, pluralism, and individual-
ism interests by establishing a right of parents to send their children to an
accredited private school while upholding states’ broad power to regulate
schools to assure that all children are exposed to lessons essential to good
citizenship. The opinion weighs the dominant culture’s interest in “con-
scious social reproduction” against the collective and individual interest in
critical deliberation.’* By doing so, it confronts an essential paradox of
education in a liberal democratic state: education seeks to promote neu-
trality among competing versions of the good life while trying to instill in
students the principles of the liberal democratic state, among them the
nonneutral preference for critical deliberation.

The Court sought to mediate between these paradoxical desires by adopt-
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ing a midground approach. It did not give parents absolute control over their
children’s education, contrary to what some parents and minority commu-
nities still believe to be the correct balance of state and individual liberty
interests. Parents of nondominant communities do not have free license to
insulate their children from the influences of the secular popular culture and
possess no constitutional right to cultural separatism of the sort endorsed by
some strong multiculturalists, religious fundamentalists, and libertarians.

The Court’s refusal to permit unchecked parental secession'® from state
ceducation laws betrays a fairly widespread belief that unmodified pluralism
and freedom from communal obligations is unworkable, even dangerous,
public policy. Ours is, in design if not always in practice, a liberal democratic
state, not a purely liberal or a purely majoritarian democratic one. Our
liberal leanings incline us to permit maximal dissent, disruption short of
violence, and the right to depart from any state-imposed version of the good
life. Families, as proxies for the best interests of the individual child and
future adult right-bearer, should be given maximal (though not total) power
to determine family beliefs, values, and practices. The government should
be, insofar as possible, neutral with respect to alternative versions of the
good life. Our democratic leanings, however, draw us back and demand that
the liberal instinct be bounded by rules that protect all families, all individ-
uals, and democracy itself. As s-ated earlier, even libertarian John Stuart Mill
acknowledged the need for some common lessons that the state could
demand that all children receive. Moreover, the liberal interest in critical
deliberation and respect for dissent may be defeated if families are permitted
to secede from education that inspires critical thought. Recognizing the peril
of allowing complete secession from common lessons, Pierce offered parents
only a qualified constitutional right to direct their children’s education.

Yet Picrce likewise refused to give the state full control over the students’
education. Despite the weighty collective interest in assuring that all youths
receive uniform instruction in “good citizenship” in a setting subject to state
observation and control, the Court refused to uphold the Oregon legisla-
tion. By doing so, the Court preserved parents’ option to send their children
to institutions that may be segregated, ideologically and culturally separa-
tist, and committed to values that conflict with some liberal democratic
aspirations. For example, sectarian schools —both then and now--do not
offer competing accounts of the genesis of man, of the role of women, or of
human sexuality. Thus a decision to allow children to attend such schools
was and is a decision to permit idcological segregation and to allow some
teachings that are not compatible with some public values.'” Though the
Court cabined this subversive potential by insisting that the state can prevent
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instruction that is inimical to the public good, it surely recognized that
detecting subversive activity of that type would be virtually impossible. That
is, the Pierce compromise is neither costless nor uncontroversial.'®

The Court likewise rejected the Millian solution of narrowly restricting
state®” authority such that they could require, at most, that all children
receive instruction in certain “objective” facts dictated by the state. The
Court could have demanded that the state role in education be limited to
that advocated by some modern school voucher advocates such that each
family would receive public money with which they could purchase the
education program they prefer. Instead of restricting state control to this
bare minimum, however, the Court acknowledged the state’s right to be-
come deeply involved in education not only by running its own schools but
also by demanding that private schools meet standards that exceed minimal
fact presentation and include inculcation of the values of “patriotism” and
“good citizenship.” Nothing in Pierce required states to impose these more
expansive standards, of course, but nothing in Pierce limited their ability to do
so either.

In sum, the states, not the courts, pour content into the critical and
capacious phrases, “studies plainly essential to good citizenship” and studies
“manifestly inimical to the public welfare.” If a state wishes to impose core
curricular requirements on all schoolchildren, it may do so, provided it does

not bar them from learning those lessons in a private school setting. And if
the state wishes to assimilate all children into patriotic values, democratic
practices, and civic responsibilities, it may, subject to modest restrictions.

The Court since Pierce has repeated that states’ power to define these
values and to acculturate its youths through formal schooling laws is very
strong but not limitless. For example, states cannot make it illegal to teach
schoolchildren subjects in addition to the state-imposed curriculum. The
Court struck down a Nebraska statute that made it a misdemeanor to teach
any subject in a language other than English until after the student passed
the e.ghth grade.'® The rationale was that mere knowledge of a foreign
language —in this case, German—could not reasonably be regarded as harm-
ful. The statute was prompted by World War | anxieties about foreign
powers and, like Pierce, reflected the deeply xenophobic tendencies of many
early twenticth century Americans. Again, however, the Court acknowl-
edged the powerful state assimilationist interest, which included fostering “a
homogeneous people with American ideals prepared readily to understand
current discussions of civic martters,”? though the Court concluded that
Nebraska’s means of achieving this desirable end exceeded the state’s legiti-
mate powers,?!
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Likewise, a public school district cannot compel Jehovah's Witness school-
children to salute the American flag, on pain of discipline for “insubordina-
tion,” despite the state’s interest in national unity.? In terms highly relevant
to the modern call for national curricular coherence, the Court stated as
follows:

As governmental pressure toward unity becomes greater, so strife be-
comes more bitter as to whose unity it shall be. Probably no deeper
division of our people could proceed from any provocation than from finding it
necessary to choose what doctrine and whose program public educational
officials shall compel youth to unity in embracing.*

Yet despite this stirring rhetoric against compelled unity, the Court actu-
ally held that states need provide only minimal room for dissent. This World
War Il-era flag salute decision involved an obligatory “stiff-arm,” open-palm
salute to the flag, which closely resembled the Nazi salute to Hitler. The
Court in 1943 surely understood the symbolic importance of permitting
American students to opt out of such a compulsory patriotic ritual, in order
to distinguish American society from that of European fascist regimes. The
Court did nothing, however, to prevent a school from compelling that the
Jehovah's Witnesses attend classes in American history or civics, even if the
express purpose of such classes were to inculcate “the ideals, principles and
spirit of Americanism,”# or be present when others saluted the flag. Rather,
the Court barred only the most flagrant, ritualistic forms of indoctrination
and, even then, only when they entailed compelled affirmation of the patri-
otic beliefs rather than mere exposure to them. Indeed, many schools still
perform the classroom ritual of a daily flag salute and pledge of allegiance,
though students and teachers who dissent may not be required to partici-
pate. As the Court emphasized, “National unity as an end which officials
may foster by persuasion and example is not in question.”**

The Court has acknowledged the assimilationist interest in “awakening
the child to cultural values, in preparing him for later professional training,
and in helping him to adjust normally to his environment.”#* It has approved
of public schools acting as “an ‘assimilative’ force by which diverse and
conflicting elements in our society are brought together on a broad but
common ground”¢” and has afforded schools broad discretion to control the
content of their curricula and to choose which cultural values they wish to
promote.? The current Court, in particular, believes that education is “pri-
marily the responsibility of parents, teachers, and state and local school
officials, and not of federal judges”® and will intervene only when a school
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curricular decision has "no valid educational purpose” and "directly and
sharply” implicates constitutional interests.*

Until the recent departures of Justices Brennan and Marshall, however,
the extent to which courts should defer to educators’ decisions was contro-
versial within the Court and often resulted in split rulings and conflicting
rationales. The source of the disagreements was the justices’ competing
visions of the degree to which pluralism and individualism should check
the state’s right to transmit public values within the public schools. The
following sections discuss the Court’s efforts to balance these competing
interests in three crucial contexts: freedom of religion, freedom of expres-
sion, and equal protection challenges to government policy, including school

policy.

RELIGIOUS PLURALISM AND THE COMMON
CURRICULUM IDEAL

The mostintractable conflicts between an assimilationist ideal and its plural-
ist and individualist counterweights arise when religious parents insist either
that their children be excused from general education regulations or that the
school curriculum reflect their religious beliefs. In essence, these parents

seek protection from what they regard as a dominant alien culture that
undermines parental authority, subcultural autonomy, and religious plural-
ism. Their legal objections to secular authority take two forms: one is that
laws of general application, including schocl laws, burden the free exercise of
their religion; the other is that the government has been captured by other
religious groups, such as secular humanists, to the extent that government is
establishing a religious culture contrary to their own and coercing their
children to assimilate into it. The following sections elaborate on these
objections and describe the Court’s fluctuating, often conflicting, responses
to both types of claims.

SECESSION AND EXCUSAL REQUESTS

Religion-based resistance to common standards occasionally manifests itself
as open defiance of general laws. Religious parents refuse to comply with
compulsory school laws; religious workers defy workplace rules inconsis-
tent with their beliefs; and religious citizens defy criminal laws that compel
them to act contrary to deeply held convictions. In defense of their re-
calcitrance, believers assert that the government regulation in question vio-
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lates the free exercise clause of the First Amendment and the American
comnutments to religious pluralism and individual autonomy.

In 1972, Amish families in Green County, Wisconsin, launched this type of
challenge to the Wisconsin compulsory education laws. The families had
relused to send their children to school — public or private - after the eighth
grade, on the ground that secondary education would

place] | Anush children in an environment hostile to Amish beliefs with
creasig emphasis on competition; in class work and sports and with
pressure to conform to the styles, manners, and ways of the peer group.
[.nd)also . . . [would take | them away from their community, physically
and emotionally, during the crucial and formative adolescent period of
life. "

In Wisconsin v. Yoder, the Court held that this potential threat to the Amish
way of life justified the parents’ refusal to comply with the attendance laws;
Wisconsin had to excuse the Amish children from attendance requirements
imposed on other Wisconsin school-age children.

The Court began its opinion by restating the Picrce compromise. The
states can, the Court noted, impose reasonable regulations for the control of
education. But the state's interest in preparing young people for meaningful
participation in political and social life must be weighed against the parents’
or other caretaker’s interest in directing the upbringing of the child and
observing the tenets of their religion.*: As applied to the Amish and to their
limited request that their children be excused only from secondary educa-
tion, the balance tipped toward the parents.

Yoder. at first glance. appears to be a significant victory for religious
pluralism and for individual autonomy. Yet on closer inspection. it estab-
lishes only a narrow exception to compulsory education laws. The Court
remarked. with approval. that the Amish keep to themselves, do not “elim-
nat|e| jobs that might otherwise be held by adults.”*' are productive and
law-abiding, and “reject public welfare.”** Also, the members of this insular
proup of pacifist farmers requested only that their children be excused from
secondary -level education. As such, the religious pluralism respected in Yoder
was highly qualified and relatively nonthreatening. Indeed. in no subsequent
decision has the Court concluded that any other religious person could be
exaused om any other general criminal statute on the ground that com-
phance with the act mterfered with his or her religious beliefs.

Nevertheless, Yoder struck an important cultural chord in protecting the
Amish comniumty s separateness. As Justice Burger stated, "Even their idio-
syneraue separateness exeizplifies the diversicy we profess to admire and
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encourage.”** What Americans profess to admire and encourage is surely an
important part of our national character. Yoder reflects the diversity-af-
firming part of our character and expresses the common belief that religious
autonomy must, on occasiorn, trump the interest in common standards.

There is. of course, another side to our character--one that has prevailed
more often in the Court and in other public decision-making settings and
that reflects an often compelling collective interest in denying religious
persons’ right to be excused from general obligations. The recent case of
Employment Division v. Smith best expresses that other side.

In 1990, the Court addressed whether the state of Oregon could criminal-
tz¢ sacramental use of peyote by members of the Native American Church.
Oregon's general laws regarding use of controlled substances made no ex-
ception for peyote, unlike the laws of several other states. Smith argued that
his free exercise of religion interest overcame the state’s interest in regulating

use of peyote. '

The Court disagreed and held that the Free Exercise Clause allows “ap-
plication of a ncutral, generally applicable law to religicusly motivated
action.”*” It distinguished Yoder on the ground that Yoder involved both free
exercise of religion and the Pierce-based parental right to direct the upbring:
ing of one’s children. In the absence of such a “hybrid” right or specific

evidence that the law was intended to discriminate against religious prac-
tices, the interests of the political majority trump those of the dissenting
religious person or community.*

Many religious and cultural pluralists regarded Smith as scandalous be-
cause the Court interpreted freedom of religion in a way that greatly curtails
the ability of religious people to defy gencral laws on religious grounds.*
Not only to Native Americans but also to other people who regard defiance
of general standards as critical to perpetuation of therr alternative ways of life
and to their religious autonomy, the opinion was deeply disheartening. The
full force of the decision and its strongly statist tone are most vivid in the
following passage from Justice Scalia’s majority opinion:

The government'’s ability to enforce generally applicable prohibitions
of socially harmful conduct, like 1ts ability to carry out other aspects of
public policy. “cannot depend on measuring the effects of a governmen-
tal action on a religious ebjector’s spiritual development.” . . . to make
an individual’s obligation to obey such 4 law contingent upon the law’s
coincidence with his religious beliefs, except where the State's interest
is “compelling” - permitting him, by virtue of his beliefs, “to become a
law unto himself,”. .. *
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Although doubtless aware that deference to political processes can result
in laws that take inadequate account of the beliefs, practices, and sensibilities
of nondominant communities, stice Scalia argued that this “unavoidable
consequence of democratic government must be preferred to a system in
which each conscience is a law unto itself or in which judges weigh the social
importance of all laws against the centrality of all religious beliefs.”*' His
response was fortified by his app-rent confidence that a society that prides
itself on constitutional values, such as freedom of religion, is likely to be
solicitous of those values in its legislation #* In other words, Justice Scalia and
a majority of the Court trust the Aierican people and their elected officials
to take religious pluralism into account when writing and enforcing general
laws.”

Quite naturally, this trust is not shared by all—especially not by people
whose religious interests are most often overlooked by the majority. Many
multiculturalists and religious fundamentalists believe that the majority
doc  not and will not accommodate their concerns. Some of them so object
to the practices and values of the dominant culture that they ¢ mand an
unbounded right to secede from all general rules, to develop .heir own
curricula, or to raise their children at home with no instruction in dominant
cultural practices.

Yet excusing citizens from general obligations, including schooling, when-
ever those obligations conflict with their religion clearly imperils other
important public purposes. The exodus of such people ultimately could
compromise the very interests that make the request for excusal compelling,
For example, to allow parents to educate their children at home exclusively
within their religious tradition can, and sometimes does, mean that the
children will be taught that women are subordinate to men, that Jews are a
people to be despised. that African-Americans are inferior. and that homo
sexuals are doomed to hell. Faith, in religious terms, can require that the
believer suspend critical judgment or conventional methods of scientific
proof in favor of spiritual conversions, biblical authority. or deference to a
higher power.

People who doubt the potentially violent collision between secular consti-
tution il values and some religious people's convictions give neither set of
values due respect. Clearly, to invoke pluralism as a reason to permit unfet-
tered secession by religious families from public lessons is to ignore that this
may permit escape into lifestyles that teach intolerance of other practices or
beliefs. It therefore conceivably could produce adults who, if give: political
power, would reject pluralism as a common aspiration. Consequently, the
Scalia emphasis on state power to enforce generally applicable standards of
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conduct reflects a critical part of our constitutional character—a part that
can prove essential to the preservation of individual liberty and to communal
ends. Likewise, however, an emphasis on democratic values without bound-
aries can undermine individual liberties and the common interest in plural-
ism and diversity.

Yoder reflects an important constitutional interest when it defers to a
minority religious group, even when the group seeks to withdraw their
children from part of the primary stage of acculturation and thus may
compromise their children’s future ability to assimilate into the dominant
secular culture. It is the high-water mark of tolerance for rehgious difference
in American constitutional law.

Yet Smith retlects an important constitutional counterweight—deference
to majority-imposed standards of conduct even when they conflict with
central practices of a religious minority and even when the state interest in
the majority-imposed standard is fairly weak. Smith is the low-water mark of
tolerance for religious difference in American constitutional law:

Smnth and Yoder both are good law at present. The vast terrain berween
them enables a wide range of theorists to claim constitutional authority for
very different accounts of compulsory education. Comsmentators can plausi-
bly argue that either moderate, if not strong, pluralism or national core
curricularism is consistent with our constitutional heritage.

This means, among other things, that religion-based objections to com-
mon education requirements cannot be deflected as easily as some core
curricularists or sccularists might hope. If the justification for a core curricu-
lum is to assimilate American schoolchildren into an American culture, then
one must consider that our national culture respects idiosyncratic subcul-
tural separateness even when it means a separate education. Thus, religious
parents’ desire that their children be excused from exposure to the core
curriculum must be given due consideration.

All students who are not allowed to opt out of the core, however, should
be taught about the conflicting concerns that animate Yoder and Smith. They
should recognize that our collective ends often may conflict with religious
subcultural practices and that the Court’s unwillingness to disrupt general
laws stems in part from its assumption that American citizens will take these
subcultural differences into account when voting on public measures.
Awareness that both Yoder and Smith represent key aspects of our dominant
cultural practices may sensitize policy makers, including reformers, to the
commitment to religious pluralism within the national unum. An American
education, if defined in part by our long-standing constitutional traditions,
can ignore neither instinct.
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CHALLENGES TO THE CURRICULUM

[n their most interesting and provocative challenges of public education,
some religious parents seek not to be excused from general school laws but
to transform the curriculum. They argue that what is now taught in public
schools is itself a form of religion — secular humanism—and thus violates the
Establishment Clause,** because to make education relentlessly secular is to
make it antireligious, not merely religiously neutral or areligious. In their
view, the strict separation of religion from public schooling that evolved
during the 1900s and that was reinforced by Supreme Court decisions in the
1960s through the 1980s has wrongly substituted the religion of secular
humanism for that of Christianity. Their goal is to win back the pubiic
schools as part of a broader campaign to reinfuse Christian values into
American public life. They do not wish 1o secede from but to revive this
public life.

They define secular humanism as “the prevaiiing, overarching intellectual
system, in which ‘Man’ instead of God has become ‘the measure of all
things." The result of this profound transvaluation is moral and cultural
relativism.

... [Anindifference to biblical absolutes has been engendered over the
centuries by such diverse media as modern science, Enlightenment
philosophy. and Nictzschean nihilism and, more recently, halluci-
nogenic drugs, surrealistic art, and rock music. The result was Commu-
nism and Nazism in Europe and the culture of drugs, abortion, homo-
sexuality, and nontraditional sex roles in the United States. From this
same perspective, the most powerful vehicle of secular humanism
today is the public school.”*

The religiously basced objection to secular humanism simply cannot be
reconciled, however, with modern public schools’ notions about a proper
secular education. Since the mid-1900s, the public schools’ primary strategy
has been to avoid religion, as traditionally understood, as much as possible.**
Principles or facts that only are “believable only on the basis of a sectarian
religious faith™* arc omitted from the curriculum. In this way, the public
schools seek to avoid political turmoil and to respect their constitutional
obligation not to “establish” any religion by subsidizing religious practices
or beliefs with public funds or public support. The schools’ rationale, best
expressed by Amy Guumann, is that “secular standards constitute a better
basis upon which to build a common cducation for citszenship than any set of
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sectarian religious beliefs —better because secular standards are both a fairer
and a firmer basis for peacefully reconciling our differences.”’

This secularization of public schooling became mandatory national policy
in a series of Supreme Court cases that involved prayer*® and creationism* in
the public schools. No other decisions better illustrate the sharp tensions
between some believers and those citizens who believe that religion is best
left outside the public schoolhouse gate.

During the 1960s, secularist parents challenged the practice in some public
schools of reciting a prayer in the classroom. The Court, in some of its most
controversial cases, concluded that even when a classroom prayer is “op-
tional"*® or is nondenominational in nature® it constitutes impermissible
government encouragement of religion.*

Resistance to the school prayer rulings erupted in some arcas of the
country,** both in the form of out-and-out defiance and in the form of end-
run actions such as placing vehicles—in some communities called “prayer
wagons”—on or ncar school grounds and releasing children during the
school day to pray there together. The Court responded by upholding
policies that allowed release time for religious students to visit these places
for worship, but not if they were located on school premises. School-
sponsored prayer during school hours on school property remaincd uncon-
stitutional.™

Prayer that takes place in schools after school hours, if initiated by the
students themselves, is a different matter. In 1990, the Court upheld a federal
statute under which schools were required to permit extracurricular student
prayer groups to convene on school property during noninstructional
time.** Applying an earlier decision that required a state university to make
its facilitics available to a student prayer group on terms similar to those
offered other student groups,™ the Court held that “secondary school stu-
dents ar- mature enough and are likely to understand that a school does not
endorse or support student speech that it merely permits on a nondiscrimi-
natory basis.”” The Court thus allows some religious activity in public
schools, provided that the schools do not place their official imprimatur on
it. That is, school-sponsored prayer is unconstitutional, but student-initiated
prayer is not.

This tolerance of student-initiated prayer marks the Court’s movement
away from strict separation of church and state toward a mor~ accommoda-
tionist approach to religion in the public sphere. This recent shift has been
precipitated by several forces, including a change in Court personnel and the
inisistence of some religious people and constitutional lawyers that the strict
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separation approach resulted in case law that wrongly permits the schools to
inculcate any values except religious ones. These observers claim that the
Court discriminates against Christian fundamentalist students in a manner
that isjust as arbitrary and destructive of subcultural autonomy and cultural
pluralism as are race and gender discrimination.

They note that the only public school curriculum content decisions that
the Court ever has overturned have been ones that reflect Christian view-
points. As evidence, they cite both the prayer cases and the creationism
decisions, in which courts overturned laws that prevented science teachers
from teaching Darwin’s theory of evolution and that required “equal time”
for the Genesis account of man’s evolution whenever Darwinism was dis-
cussed.® The Supreme Court believed that the sole justification for the bans
on the teaching of Darwinism was that Darwinism conflicted with “a par-
ticular interpretation of the Book of Genesis by a particular religious
group.”* When a curricular decision was based solely on a particular sect’s
conviction, the Court determined that it cannot stand.

Some religious parents, of course, deny that laws that require “equal
time” for creationism whenever Darwinism is taught are an improper ex-
ercise of curricular power® and strongly object to the refusal to allow the
Genesis account to be discussed as one of many theories. Instead, they side
with dissenting Justice Antonin Scalia, who argues that such “voluntary
governmental accommodation of religion is not only permissible but desir-
able.® Indeed, they insist that the Court’s decisions on religion in schools—
with the exception of the cascs that permit student prayer groups to meet on
school property—contradict the original spirit of the Constirution, which
they claim is tolerant of religion in the public sphere. Some of them have set
out to correct this heresy through litigation and to prove that public schools
have been proselytizing their own brand of religion—secular humanism.
Their argument is that, if Christian concepts can be excised from the curricu-
lum because they are inspired by a particular sectarian belief, then secular
humanisrn concepts should be excised from the curriculum on the same
ground.

The most significant of these recent attacks on public education are
Mozert v. Hawkins County Board of Education® and Smith v. Board of School
Commissioners of Mobile County.*' Both cases reveal how far-reaching some
religious objections to the public school curriculum canbe and how irrecon-
cilable the differences are between secularists and those who believe that
religious themes should be incorporated into school curricula,

in Mozert, Vicki Frost requested that her children be excused from a
reading program that involved exposure to the Holt, Rinchart, and Winston

39




(€)

ERIC

Constitutional Commitments and Conflicts 85
basic reading series.® Mrs. Frost’s objections to the Holt reading series were
that it contained passages that concerned secular humanism, futuristic su-
pernaturalism, pacifism, magic, false views of death, and other themes
inconsistent with her religious beliefs.** She testified that “many political
issues have theological roots and that there would be ‘no way’ certain
themes could be presented without violating her religious beliefs.”*
Themes she identified as satisfying this test included evolution, feminism,
false supernaturalism, magic, and telepathy.*” She therefore asked that the
public schools eliminate all references to these subjects in order to avoid a
conflict with her religion.

The federal appellate court refused her request on the ground that if the
school were to accommodarte her sweeping free exercise demand, it would
violate the Establishment Clause principle, set in the creationism cases, that
a public school cannot 1ailor its curriculum to satisfy a particular religion **
The court held that mere exposure to the themes contaired in the Holt
series was not an undue burden on the plaintiff’s free exercise of religion,
given that the students were not required to affirm any belief or to engage in
a practice prohibited by their religion. Moreover, Tennessee would have
permitted Mrs. Frost to send her children to a private sectarian school or to
teach them at home. Having elected to send her children to public school,
she could not excise all portions of the curriculum that she found offensive.

In Smith v. Board of Commissioners of Mobile County, Ishmael jaffree sued the
Mobile County School Board on the ground that certain prayer activity in
the public schools violated the Establishment Clause.® Douglas Smith and
others intervened in the case and argued that if Jaffree were to win his case
then the court would be violating their Free Exercise rights. In the alterna-
tive, these religious parents argued that the Alabama public schools had
established the religions of “secularism, humanism, evolution, materialism,
agnosticism, atheism, and others.”™ As in Mozert, their objections to the
public school curriculum included the value relativism built into the text-
books.”” The intervenors also complained that the history and social studies
textbooks downplayed the importance of religion in history and American
society. The intentional omission of these facts, they argued, should be just
as offensive to First Amendment values as was the mandated omission of
discussion of evolution in carlier Court decisions.™

The appellate court disagreed, noting tha: “[s]electing a textbook that
omits a particular topic for nonreligious reasons is significantly different
from requiring the omission of material because it conflicts with a particular
religious belief."™ Although the curriculum may have contained ideas that
were consistent with sccular humanism, it also contained infotmation con-
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sistent with theistic religion. The principal purpose in using the textbooks,
despite the omissions and coincidences with secular humanism beliefs con-
tained in their texts, was not to establish the religion of secular humanism
but to advance the legitimate secular purpose of “attempt[ing] to instill in
Alabama public school children such values as independent thought, toler-
ance of diverse views, sclf-respect, maturity, self-reliance, and logical
decision-making."™

Had the courts in Mozert or Smith ruled otherwise, of course, virtually all
curricular decisions would have become potential constitutional land mines.
Much secular material has theological resonance, as Mrs. Frost herself noted.
Thus, if the court were to characterize secularism as antireligious, and thus a
violation of the Establishment Clause, it could “leave public education in
shreds.””* Yet the claim that the curriculum cannot be cleansed of all religion
without establishing secular humanism or establishing an areligious en-
vironment that for religious students is alien, even hostile, is hardly frivolous.
Rather, like the Catholics of the 1840s who objected 1o the strongly Protes-
tant and overtly anti-Catholic bias of northeastern urban schools, Christian
fundamentalists of the late 1900s as well as members of some other religious
minoritics have reason to feel that the modern public schools’ emphasis on
value relativism, tolerance of difference —including different religions, sex-
ual practices and other differences —is hostile to their religious tenets. Like
similar cfforts of the nineteenth century Catholics, however, their attempts
to tailor the public school curriculum to their parochial religious preferences
15 likely to fail, given American religious heterogeneity and the express First
Amendment proscription against establishment of religion.

Neither religious parents like Vicki Frost or Douglas Smith nor secularist
parents like Ishmael Jaffree are likely to be satisfied fully by the Court’s
balance of assimilation and religious pluralism concerns. All want a constitu-
tional right to their version of religious freedom. Frost and Smith believe that
the public schools must acknowledge religious principles and give greater
curricular space to religious doctrine. At the least, they request the un-
checked right to opt out—to be let alone by the secular world, unmolested,
for free religious inquiry and practice. At the most, they request transforma-
tion of public culture to match their religious values. Neither request is likely
to become a constitutional right.

Strong secularists. in contrast, believe that public schools should give no
curricular space to teaching religious values—though they can teach about
religions, as relevant to secular courses. They, too, seek to be left alone, but
in a different sense. They demand that, in the public sphere, religion must be
absent or must, at most, assume a muted, nonaspirational, and, above all,
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noninculcative role. In the future, this request likewise is unlikely to receive

constitutional protection, at least not in its strongest form. The current
Court has evinced an increased willingness to allow greater government
accommodation of sectarian beliefs through tax credits,” exemptions from
federal discrimination laws.” policies that permit prayer groups to meet on
public school property,™ federal grants awarded to organizations tied to
religious denominations that promote abstinence and adoption as alterna-
tives to abortion,” and rules that bar health care providers who are recipients
of federal funds from discussing abortion as an option with patients.*® That
is, religion need not be cleansed from the public sphere and now may even
receive some support through public funds.

Yet American society, like the Court, remains conflicted over this compro-
mise and over the extent to which religion should play a role in public
discourse, public values, or public policy. Some believe that the strict separa-
tion of church and public education remains the best approach to preserving
freedom of, and frecdom from, religion. Others disagree and prefer an
approach that would grant greater freedom to the government to accommo-
date religion and that would even permit government to promote religion
by granting religious parents and institutions government benefits and finan-
cial support on terms equal to those of nonsectarian institutions.

The Court in 1992 was asked to revamp its Establishment Clause doctrine
and expressly to renounce the strict separation approach in a case involving a
school-sponsared graduaton prayer at a public junior high school.® It de-
clined. on this occasion, to reject outright the test that it has applied to
Establishment Clause challenges sinee 1971, But several justices indicated in
their separate opinions that they now are far more willing to defer to
government policy that touches on religion than the Court's past decisions
allow. This may mean- as it did in Smith—deference to laws that burden
some people’s religious freedom. Or it may mean—as it did in the student-
initiated prayer group cases—deference to laws that permit greater inter-
mingling of religious and secular values in the public sector.

What, precisely, this evolving law of religious freedom and its greater
tolerance of religion in public life actually will mean for public education
remains to be seen. What is clear is that the hard wall between public
education and religion is becoming a somewhat porous screen. Just how
much religion, and what kind, will be permitted to seep into the public
school curriculum increasingly will depend on the particular school offi-
cials’ curricular choices, as the Court becomes more willing to defer to
their decisions even when they touch on the sensitive matter of religious
beliefs.
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IMPLICATIONS FOR A NATIONAL CORE CURRICULUM

If, as seems probable, the modern Court stays its course of deference to most
public school laws, then schoel officials will enjoy broad power to create, by
themselves, a balance between giving religious parents control over their
children’s educational destinies (as the Court did in Yoder), and respect for the
need for uniform obedience to democratic will (as the Court showed in
Smith). Again, whether one views this as a positive development hinges on
one’s confidence in the ability of school officials to effect a proper balance.

The religion cases foreshadow more practical than legal obstacles to a
national curriculum and national education standards. The national curricu-
lum most likely to gain widespread support either would avoid explicitly
religious themes altogether—as have the public schools in the past several
decades—or would offer, at most, a neutral presentation of a range of
religious viewpoints rather than the appearance of endorsing any one re-
ligious perspective. Yet both silence and neutrality are unacceptable alterna-
tives to some devout parents, especially to some Christian fundamentalists.
Although they have no constitutional right at present to object to either
approach, they may bring considerable political pressure to bear on educa-
tion policy makers, who should take seriously their pluralism and auton-
omy-based concerns.

Two responses to their concerns are conceivable. One is to make the
national curriculum optional; that is, allow parents who so request to have
their children excused from the general requirements, as their religious
beliefs dictate. A second, nonexclusive option is to establish a national core
curriculum thatis silent on religion but that permits local private schools to
supplement that curriculum with any religious instruction they believe
should be added. Indeed, this latter option likely is required by the Court’s
decisions in Pierce and Meyer.

Any viable national curriculum proposal likely would include both op-
tions, though the first—to permit parenis to opt out of the curriculum—
clearly could undermine the objective of a common national culture. The
most challenging issue is whether the opt-out requests would be freely
granted or available only to religious families that match the stringent
criteria imposed in Yoder. In other words, how many citizens should be
allowed to grow up without the common knowledge that is Hirsch's objec-
tive? At what point does their secession doom the project?

This case law highlights the important constitutional implications of these
questions. Permitting parents to opt out of the national curriculum on
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religious grounds would further the First Amendment value of freedom of
religion. But denying them that option would promote the democratic value
of granting the government power to enforce generally applicable laws that
further public policy as democratically determined. Preserving the neu-
trality of the curriculum, rather than infusing it with a particular religious
viewpoint, would respect the constitutional interest in avoiding establish-
ment of religion and thereby better preserve religious freedom and the
common interest in avoiding political hostility and disruption. Yet cleansing
the curriculum of all religious themes might so alienate devout parents that
they would withdraw their children from the public schools, thereby deep-
ening divisions between these families and the larger community as well as
forcing them to assume the significant financial burden of private school
tuition or the time and expense of home schooling.

Despite the complexity of this dilemma and of the religion case law, one
matter 1s clear: in the United States, the issue of whether, and to what extent,
the common concern for uniform education trumps the individual interest
in escape from uniform standards is widely recognized as a difficult issue that
involves two chetished values in perpetual tension. In the bitter struggles
over where to draw the line, we often lose sight of the striking consensus
among us about what is at stake. Few Americans, upon reflection, would
deny that the Amish, members of the Native American Church, and Mrs.
Frost al] raise colorable constitutional concerns when they resist common
standards. Likewise, few thoughtful observers deny that at some point
religion-based resistance becomesintolerable, given our common interest in
at least minimal shared obligations and values. As such, we likely can agree
that any American curriculum must consider both interests though not on
how it should do so. The final chapter returns to this consensus and conflict
and claborates on their concrete curricular implications.

IDEOLOGICAL PLURALISM AND THE
CALL FOR COHERENCE

Many argue that the chief danger of a national core curriculum is not that it
might favor the secular over the religious but that it would discourage local
curricular experimentation and could undermine ideological diversity. That
is, it would undermine freedom of expression.

These people point out that whenever government is allowed to fund,
regulate, and deliver formal schooling on state-designated topics, freedom of
expression is imperiled. To allow the federal government or any national-
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level body to set uniform curricular standards for all American public schools
would increase this risk because the power over school content would
become everi more centralized than it now is. Freedom of expression within
the schools thus could be compromised by Hirsch-like reform.

Yet what does it mean to claim that schools should respect freedom of
expression? Freedom of expression principles typically presuppose a rational,
autonomous, adult right-bearer; but in the elementary and secondary school
context the individual is a child, not a mature decision maker. This imma-
turity means that many adults—parents, teachers, the local community, and
the state —must and do control the child’s exposure to ideas and her freedom
to speak and act. Yet the child's immaturity and impressionability also make
the unbridled exercise of this adult influence and control highly problematic.
This suggests a conundrum: freedom of expression is in some respects both
incompatible with. yet indispensable to, formal schooling. We expect, in a
liberal society. government neutrality toward various constructions of the
good life. But education of children simply cannot be done in a wholly
viewpoint-neutral fashion.®

In the religion context, the government can attempt to avoid endorse-
ment of a particular viewpoint by divorcing religion from the public school
curriculum. Only those who deem all secular instruction to be a form of
religious favoritism can claim that religious viewpoint discrimination is
occurring. Yet with the remaining school subjects—such as history. civics,
and lirerature —viewpoint discrimination, even on political issues, is impossi-
ble to avoid. Indeed. American public education intentionally attempts to
“predispose children to accept those ways of life that are consistent with
sharing the rights and responsibilities of ciuzenship in a democratic so-
ciety.”* Public education is a form of “"government speech™ that is funded
by public money; government therefore necessarily must exercise viewpoint
control over its content.™ For example, most citizens would object strongly
to publicly funded education that renounced the constitutional values of
freedom of religion or expression. that taught racial inequality, or that
denied due process.

A further complexity of First Amendment analysis in the public education
context is that K through 12 schooling is compulsory and day-long. The
constitutional right to opt out of these compulsory education reguirements
is severely circumscribed. That schooling is compulsory means that the
potential threat to liberal values— of which freedom of expression is arguably
most critical—is exceptional. That the student spends her entire day at
school in multiple contexts means that her interest in free expression may
change from setting to setting throughout the day: speech in the classroom
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may deserve treatment distinct from spcech in the locker room, in the
student newspaper, or during a school assembly.

For all of these reasons, public schooling raises especially difficult First
Amendment dilemmas. At root, these reflect a classic, irresolvable conflict,
which Mark Yudof describes as follows:

The ideal education necessarily requires the location of an Archime-
dean point, a point positioned somewhere between critical reflection
and grounding in the contingent circumstances of society. . . .

How, then, is society to account for and to achieve the Archimedean
point in education? . . . [ TThere may be no optimal, theoretical balance
between basic education and an all-pervasive indoctrination. Instead,
there may only be an evolutionary process, worked at day by day, and
guided by cornmon sense, moderation, and an appreciation of conflict-
ing values.®

Put another way, the ideal democratic education process must seek to
achieve “conscious social reproduction in its most inclusive form™,* yet also

to avoid repression, indoctrination, or subordination—a complex task in-
deed.

The following cases show how the Court's view of this task has changed
over time. During the 1960s and 1970s, the Court was critical of public school

policies that chilled students’ freedom of expression or demanded confor-
mity, in the absence of a showing that the speech would disrupt school
operations. During the 1980s, however, the Court swung toward broad
acceptance of regulation of student expression, despite the potential com-
promise of free speech values. These incompatible constructions of school
authority and individual dissent collided head-on in 1982, when a faction-
alized Court could not muster a consensus as to how public schools must
reconcile the relevant concerns when making library book removal deci-
sions.

The current Court’s primary response to the complex challenge of recon-
ciling frcedom of expression interests with compulsory schooling require-
ments is to defer to local school officials. Once again, this means that public
officials and the general citizenry —not the courts—are primarily responsible
for protecting ideological minorities from unreasonable domination by the
majority. Multiculturalists and other minority spokespeople thus must de-
pend upon average Americans’ appreciation of the value of dissent and
ideological pluralism when making their appeals for a noisier, less fixed.
multiperspective canon, or for the right to develop and teach their own
curricula.
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LIBERAL DISSENT

In the 19605 and 1970s, the Court established an important baseline assump-
tion that, despite the public schools’ undeniable interest in controlling
school operations, student conduct, and curricular content, students did not
“shed their constitutional rights to freedom of speech or expression at the
schoolhouse gate.”® On the centrary, the Court insisted that

the vigilant protection of constitutional freedoms is nowhere more
vital than in the community of American schools. . . . [T]he First
Amendment “does not tolerate laws that cast a pall of orthodoxy over
the classroom.”®®

Thus when, in 1965, Des Moines school officials adopted a policy that no
student could wear an armband to school, the Court struck it down as a
violation of students’ expressive freedom.®

The school principals had learned of a plan hatched by parents and stu-
dents to publicize their objections to the Vietnam War by wearing black
arrnbands and fasting.*! Three students—ages thirteen, fifteen, and sixteen—
wore armbands and were disciplined.®? The Supreme Court ruled in Tinker v.
Des Moines School District that these armband protests were not disciplinable
because they constituted protected speech, which could not be punished
without “evidence of . . . interference, actual or nascent, with the school's
work or of collision with the rights of other students to be secure and to be
let alone.”? Rather, the forbidden conduct had “materially and substantially
[to] interfere with the requirements of appropriate discipline in the opera-
tion of the school.”*

This was a generous standard from the students’ perspective. It rejected
the view that the controlled nature of the school environment requires that
students have no freedom of expression on campus. It likewise rejected
placing the burden on students to show that their speech poses no danger to
the school operations. On the contrary, the test required the school to justify
its disciplinary decision if speech rights were involved.

Many school lawyers read Tinker to impose significant limits on schools’
disciplinary authority. The implication was that schools should strive to
resemble, as much as possible, the familiar First Amendment marketplace of
ideas, and students should be treated as near-adult trainees in democratic
freedom. Students should be given broad speech rights subject only to
weighty public concerns, such as the likelihood of disruption or harm to
others—concerns that even libertarians believe can justify government re-
striction of individual autonomy. Tinker sent a strong signal that the assimila-
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tion ends of public schools must be tempered by individualism and piaral-
ism, even at the elementary and secondary school levels. Inculcating Ameri-
can values, in other words, meant permitting students to question dominant
cultural practices, including government policy. Dissent was to be tolerated
within the public school setting.

This celebration of autonomy and ideological pluralism was fairly short-
lived, though. As was true of Yoder, the opinion contained adequate qualifica-
tions such that the Court later could claim that it remained good law, even as
the Court so bridled the impact of the case that it became more exception
than rule. For example, Tinker involved student speech, not teacher speech
or the curriculum. Moreover, the form of expression was passive and silent,
not loud or vulgar. No evidence of actual disruption of classes was indicated
in the record, and the school allowed the wearing of other symbols of
political or controversial significance. Thus, the school was regulating non-
disruptive political speech on a viewpoint-specific basis, with no evidence
that the speech would disrupt school operations. To deny these students’
free speech claims would have been the death knell fc. virtually all student
free speech claims. In ruling for them the Court arguably offered little
restraint on school officials’ authority to regulate speech under other cir-
cumstances.

But later cases did more than limit the case to its facts. In several decisions
in the 1980s, the Court all but abandoned the emphasis on the school as the
marketplace of ideas in favor of an emphasis on order, civility, and broad
deference to educators’ pedagogical choices. These cases reflect a quite
different and far less pluralistic vision of the assimilation power of the public
schools.

REPUBLICAN CIVILITY

The first of the 1980s cases involved the discipline of a high school student for
giving an allegedly lewd speech at a school assembly.®* Matthew Fraser spoke
at the assembly on behalf of a classmate who was running for student office.
In endorsing his friend, Fraser referred to the candidate in terms described by
the Court as “an elaborate, graphic, and explicit sexual metaphor.” An
illustrative excerpt from his speech is the following: “I know a man who is
firm—he's firm in his pants, he’s firm in his shirt, his character is firm—but
most . ... of all, his belief in you, the students of Bethel, is firm.”” Other parts
of the speech described to the candidate’s tendency to “drive hard,” even to
“climax,” and “nail it to the wall.”** Student reaction to the speech included
hooting and yelling, some gestures simulating the sexual activities to which
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Fraser alluded, and—among other students—bewilderment and embarrass-
ment. One teacher stated that it was necessary to spend part of the following
scheduled class to discuss the speech with her students, though the Court did
not elaborate on the nature of this discussion.

The Court upheld the discipline against Fraser in terms that suggest that
Tinkerno longer was the controlling take on student expressive freedom. Of
course, the facts were different enough from those of Tinker for people to
argue that the cases’ holdings are consistent. But the tone of Fraser and of
post-Fraser cases confirms that the case has narrowed the scope of student
free speech.

The Court began its analysis with the now-familiar incantation that public
schools must prepare students for citizenship and inculcate appropriate civic
values. Among these values, said the Court, are “the habits and manners of
civility"** The school had the power to “determine that the essential lessons
of civil, mature conduct [could not] be conveyed in a school that toierates
lewd, indecent, ot offensive speech.”™ As such, the school had the power to
discipline speech such as that used by “this confused boy."'

The audience of the speech included “boys and girls,” some of whom
were “only” fourteen years old. As the Court noted, the speech “glorifying
male sexuality”!®? may have been especially offensive to the girls in the
audience. Given the students’ age, that the students were a “captive au-
dience” at the assembly, and that the school had the power to remove
materials that are vulgar, the school acted well within its disciplinary author-
ity.

One possible interpretation of Fraser is that it simply is an extension of the
government speech doctrine. The assembly was sponsored by the school,
and attendance was mandatory. As such, for the school to permit language
such as that used by Matthew Fraser arguably would lend official force to his
crass delivery. Under this interpretation, Fraser could use the same language
in other school settings—such as the locker room—but not in any official,
school-sponsored document or activity.

But there is a second, more compelling account: Fraser grants schools
wide power affirmatively to inculcate particular values—in this case, civility
and, perhaps, respect for females—such that Fraser could have been disci-
plined even if he had used the same language on the practice field or in the
cafeteria. just as the school could punish physical assaults, cheating, stealing,
and other wrong behavior regardless of the school function or “zone” within
which it occurs, the school likewise could ban talk like Fraser’s anywhere on
school property.

Yet Fraser does not unambiguously embrace either account. Rather, the
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Court’s analysis is simplistic and ignores the implications of its far-flung
rhetoric. For example, Fraser arguably means that the current Court would
approve of aggressive efforts by schools to inculcate nonsexist, nonracist
values by proscribing language in the curriculum and elsewhere on campus
that were offensive to females or to members of racial minorities. Such
language might too be deemed “lewd, indecent or offensive.” Whether
proscribing sexist and racist talk would be a defensible and worthwhile
policy for a public school to adopt—of considerable contemporary, practical
concern'®*—was unclear. The Court likely did not consider any application
of its unqualified support for disciplinary action based upon school officials’
estimations of vulgarity or civility.

More apparent is that the Court intended to establish a strong presump-
tion in favor of broad schocl authority over stude..t speech at official school
functions. Unlike Tinker, in which the analyiical touchstone was street-
corner discourse, Fraser treated the public high school more like the site of a
governmentally funded performance of a public morality play. Students are
children, and the teachers’ job is to protect them. Civility, not just civics, is
part of the common lessons that public schools properly should convey.
Adults need to demonstrate that civility and nced to be able to enforce it
without judicial interference

Nothing in Fraser explains how this open-ended power should be recon-
ciled with the Court’s concern in the 1960s and 1970s that schools nc . be
shrouded in a pa'l of orthodoxy and not let their inevitable desire for order
chill dissent, even when the dissent is tasteless or evokes discomfort in some.
As it did in Smith, the Court in Fraser simply deferred uncritically to school
officials, based on apparent confidence in those officials’ ability to balance
correctly the interests of autonomy and assimilation. In doing so, the Court
declared vulgar, if not obscenc, a speech that many secondary school stu-
dents of 1966, let alone 1986, would consider tame.

Fraser posed a tougher, subtler, and potenually more significant dilemma
than the Court’s opinion suggests. It could have been, but was not, the
occasion of a nuanced discussion of the multiple constitutional values at
stake. Instead, the Court offered a simple, slogan-filled indictment of a
“confused boy's” lapse into trashy “vulgarity” and offered no meaningful
check on local officials’ power to inculcate “civility.”

Tvo years later, the Court took only five pages to dispense with the
argument that high school students have a strong right to freedom of expres-
sion in student newspapers that are financed by school funds and supervised
by school employees. Hazelwood School District v. Kuhimeier'™ established
virtually unreviewable government power over any “school-sponsored ex-
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pression.” This power extends beyond formal classroom teaching to all
“school-sponsored publications, theatrical productions, and other expressive
activities that students, parents, and members of the public might reasonably
perceive to bear the imprimatur of the school.”'** With respect to such
expression, the school’s censorship authority is subject only to the following
limitation:

(1]t is only when the decision to censor a school-sponsored publication,
theatrical production, or other vehicle of student expression has no
valid educational purpose that the First Amendment is so “directly and
sharply implicate{d).” . . . as to require judicial intervention to protect
students’ educational rights.'*

Hazelwood makes plain that the Court regards the school curriculum as
government speech and that the government has vast power to control its
own messages. It rejects the understanding, shared by many lower courts
and school officials prior to Hazelwood, that student newspapers are public
fora and thus not regulable in the manner of the formal, school-endorsed
curriculum. In so ruling, the Court noted that the faculty advisor chose the
student editors, assigned stories, and was in other ways the final authority of
the content of the paper and that the principal reviewed each issue before it
could be distributed. Given these facts and that school funds were used to
produce the paper, the Court declared that the school had not created an
open, public forum and thus could impose content restrictions on the news-
paper as it could on the rest of its curriculum.

The conclusion that the formal curriculum isviot an open forum surprised
no one. Indeed, the curriculum, more than any other aspect of the public
school, surely cannot be deemed an open forum in the sense that all dissent-
ing voices of students and others may demand a chance to be heard as they
might be on the strest corner. In one way, therefore, this is a sensible
reflection of the government’s right and responsibility to control its mes-
sages. The school's interest in its lessons exceeds that of maintaining order,
such that even nondisruptive challenges of the curriculum should not be
allowed to compete with the school’s message. Tinker, which speaks in terms
of maintaining order rather than of inculcating values, offers too little power
to the school officials in the arena of curricular control.

But this was not the Court’s only option. The curriculum clearly is the
school’s most powerful potential influence on its students; so, to give the
government, in the form of school officials, unreviewable power to craft its
content is, or should be, a serious First Amendment concern. Indeed, it is
arguably more serious than to permit the government vast disciplinary
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powsr over student extracurricular speech. Moreover, speech within a stu-
dent newspaper is not as likely to be seen as school-sponsored expression as
are teacher-delivered lessons. Hazelwood therefore stunned many commen-
tators, as it dismissed so easily the powerful claim that a newspaper is
distinguishable from the formal curriculum—that, at the least, it has a bi-
vocal character (student and school-sponsored) that deserves recognition,
particularly given the constitutional link between a free press and full free-
dom of expression. Swtudents, many commentators believed, were being
taught bad civics when school officials were allowed to impose prior
content-based restraints on their st lent newspaper.

The most worrisome implication of Hazelwood, however, is that school
officials now enjoy virtually unbounded power to control all “school-
sponsored” expression and to assure that speech in school not be “vulgar” or
uncivil, at least not when other students are present and may be upset. Only
when school officials’ decisions have no valid educational purpose—an ex-
ceedingly liberal standard—is the Court willing to intervene. Moreover,
because Fraser and Hazelwood dealt with high school students, one can
assume that the officials’ power is even stronger at the elementary level. So,
although Tinker may have offered these officials too little power over the
curriculum, Fraser and Hazelwood offer them far too much, with little serious
consideration of the potential First Amendment consequences.

Only once, in 1982, did the Court offer a more reflective analysis of the
perils of granting to local officials unmonitored control over the public
school curriculum and of how their provincialisms, prejudices, and desire to
avoid political backlash can inspir. censorship of worthy materials. Unfortu-
nately, the Court was badly divided and offered little comfort to those who
favor diversity in public school curricula or who fear that unmonitored local
decision-making may result in exclusion of important texts and themes. This
final freedom-of-expression decision is an especially good vehicle for explor-
ing the tension between school inculcation power and the value of dissent,
given the Court’s multiple opinions and the politics that animated the school
board's decision.

A “'RIGHT TO RECEIVE IDEAS'"?

In Board of Education, Island Trees Union Free School District No. 26 v. Pico, the
Court addressed whether public school officials could remove several books
from the school library on the ground that they were “anti-American, anti-
Christian, anti-Semitic, and just plain filthy."'¥” The removal decision was
inspired by the activism of a conservative parents’ organization, which had
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prepared a list of objectionable books. Two school board members received
a copy of the list at a convention sponsored by the organization. After
discovering that the high school and junior high school libraries contained
some of these texts, the board retrieved them from the libraries to review
them. The board then appointed a committee of four parents and four stafl
members to read the books and to recommend whether they should be
retained. Although the committee recommended that most of the books
remain on the shelves, the board ignored its advice and ordered that all but
two be removed and that, of the remaining two, one be available only with
parental approval.'® The list of banned books included Go Ask Alice, Soul on
Ice, Slaughterhouse Five, The Naked Ape, Down These Mean Streets, and A Hero
Ain’t Nothin’ But a Sandwich.'®

The case generated multiple opirions by the justices, though a plurality of
the Court held that the decision to remove the books was unconstitutional.
Even the justices who believed that the school acted improperly nevertheless
went to elaborate lengths to make clear that their ruling applied only to book
removal decisions, not acquisition decisions or curriculum decisions. By
implication, these justices would not disrupt curricular decisions in the
absence of facts more egregious than those before the Court in Pico.

The plurality opinion was written by Justice Brennan, who based his
opinion on the students’ alleged right to receive ideas.''® He also based his
result on the unique character of the school library, which he described as an
cnvironment that is “especially appropriate for the recognition of the First
Amendment rights of students.”*'! Use of the library is voluntary and op-
tional, and students’ book selections there are a matter of individual choice.
Given the library’s special characteristics, Justice Brennan concluded that
school officials’ discretion over book removals cannot be exercised “in a
narrowly partisan or political manner.”''? None would deny, he said, that a
Democratic school board could not remove all books written by Republi-
cans. The constitutional test should be whether the motivation of the school
board members was based on narrow political or partisan views, not
whether it was based on the members’ sense that a book is vulgar or
educationally unsuitable. A school may protect itself from a First Amend-
ment challenge, even under the Brennan approach, simply by adopting
“established, regular, and facially unbiased procedures for the review of
controversial materials.”"'* Thus, the plurality invited districts to empanel
committees to make removal decisions and hinted broadly that these deci-
sions would be upheld if proper procedures were observed.

Justice Blackmun wrote a separate opinion in which he agreed with
Justice Brennan'’s result but not with his more sweeping assertion that.the
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outcome was based on a right to receive ideas or even on the unique nature
of the library.''* Rather, he concluded that school officials necessarily must
choose among books without judicial interference, based on their assess-
ment of suitability for students, the importance of the subject, and the
amorphous public welfare; but they cannot act for the sole purpose of
restricting access to political ideas or social perspectives. A constitutional
problem therefore is not raised by the mere failure to provide an idea; the
Constitution bars discrimination between ideas for partisan or political rea-
sons.'"” Justice Blackmun then summarized the critical tension at issue in
Pico as follows:

Certainly, the unique environment of the school places substantial
limits on the extent to which official decisions may be restrained by
First Amendment values. But that environment also makes it par-
ticularly important that some limits be imposed.''*

This entails, he said, a “delicate accommodation” cf competing constitu-
tional concerns.''” Moreover, he observed that the accommodation must be
made in curricular matters as well as in library book removal matters.
Unfortunately, he offered no more specific instructions as to how officials
should effect this balance or as to how courts might monitor them.

Given the weaknesses in both the Brennan and Blackmun analyses, Justice
Rehnquist’s acerbic dissent was the most powerful opinion and the most
likely to influence the post-Brennan Court. Rehnquist began by “cheerfully
conced(ing]” that Brennan's “extreme example” of a Democratic school
board removing all texts by Republicans would constitute a constitutional
violation.'™ But he then catalogued the many differences between govern-
ment.as-educator and government-as-sovereign and noted that, as educator,
government must inculcate values and engage in the selective conveyance of
ideas, which is a role “fundamentally inconsistent with any constitutionally
required eclecticism in public education.”""* He therefore deemed it entirely
appropriate for school officials to act on their personal, social, moral, and
political views and ridiculed Brennan's “right to receive ideas” proposition.
At most, Rehnquist remarked, school children have a—limited—right to
express ideas.'?"

Rehnquist recommended that students who wish to explore themes not
included in the school library obtain books at the public library after school
hours and denied that the school library is a place for free-wheeling inquiry.
He also deemed senseless Brennan's distinction between book removal and
book obtention, as both decisions affect what ideas are available to the
students. Likewise, both bad motives and good motives can produce the
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same bad outcome: restricted access to ideas. Thus Brennan’s analysis was
incoherent and inconsistent. Instead, Rehnquist proposed that schools be
permitted to remove whatever textbooks they wish, provided they do not
preclude discussion about the books or their themes. That is, curricular and
related school-content decisions lie beyond the First Amendment, except in
the extreme cases cited by Brennan. In all other cases, the inculcative role of
public schouls makes traditional First Amendment analysis inappropriate.

THE EMSRGING CONSENSUS

Despite their internal divergences, the justices all agree that public school
officials’ authority is greatest when it concerns school-sponsored expression,
which includes but is not limited to the curriculum. Most of them believe
that in this area the government has virtually free license, short of systematic
and intentional deletion of one strand of mainstream political thought, such
as Republican ideas, or presentation of sectarian religious ideas that have no
secular justification. When the speech is not school-sponsored, however,
such as student speech in the cafeteria or on the playing field, then school
officials are more constrained. They can discipline the student only if the
speech poses a threat to the orderly operation of the school or interferes with
the rights of other students. Yet because schools also try to instill in students
the value of civility, school officials may also be able to discipline vulgar,
offensive speech even when no actual disruption occurs.

All of the justices likewise agree that part of the job that government
performs in the public schools is to inculcate specific values--a nonneutral
and often viewpoint-specific exercise. Though they deny that government
may indoctrinate students, few educational practices short of a compulsory
flag salute satisfy their definition of indoctrination. Curricular silences that
do not reek of intentional and extreme political bias or that are an attempt to
keep strictly religious values apart from public schooling are constitutional.
Compulsory exposure to ideas, as opposed to forced affirmation of them, is
constitutional. Censorship of offensive, age-inappropriate, vulgar, educa-
tionally unsuitable, or other incorrect or undesirable speech is permissible,
even commendable. As a matter of do~rine, then, Rehnquist is correct: at
most, public school students have only a modest constitutional right to
express their ideas; they have no practical right to receive them.

The Court’s justifications of school actions in Tinker and in Fraser and
Hazelwood, however, represent two very different accounts of First Amend-
ment values in public schools. In Tinker, the Court justified school disciplin-
ary power in classic liberal terms: the school must preserve order and
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prevent harm to other students. Speech that poses neither threat cannot be
suppressed, lest students’ individual autonomy be unreasonably con-
strained. But in Fraser and Hazelwood, the Court justified school power in
assimilationist terms: the school must fulfill its role as the guardian of the
young students and inculcate in them the habits and manners of civility.

The Tinker justification is an embrace of neutrality, as liberals would
define it. The intervention of school officials may not be based on the
content of the student speech but on the harmful effects it produces. This
harm may not, one might infer, include the harm of persuading the audience
to agree with the content of the speech. The Fraser/ Hazelwood justification,
however, is an open embrace of nonneutral inculcation of values. Interven-
tion can definitely be based on the content of the speech, especially if the
speech might be construed as school-sponsored expression.

Like Yoder and Smith in the religion context, Tinker and Fraser/ Hazelwood
represent competing parts of the American personality: a liberal instinct to
permit dissent and escape from common standards struggles with an assim-
ilationist instinct to enforce common standards. Moreover, like Yoder, Tinker
remains ostensibly good law despite subsequent case law that limits its
impact.

The problem in both areas is that the Court evades the internal contradic-
tions in its doctrine and imposes no requirement that state and local officials
always consider both instincts when designing the curriculum or other school
policies. Moreover, the current Court, led by the statism of Justice Scalia,
seems profoundly unconcerned about protecting the liberal instinct from
overweening assimilationist forces.

At least part of the problem is that defining the liberal limits could require
the Court to pour content into its phrases habits and manners of civility,
common values, good citizenship, the public welfare, or democracy Ameri-
can-style. The Court has excellent reasons for not wanting to do this, rang-
ing from institutional incompetence to make such judgments to federalism.
But it also—and less understandably—has abandoned even the more hum-
ble, supervisory role of demanding that the school officials justify the con-
tent that they pour into the phrascs. That is, although the Court need not
define the phrases itself, it clearly could do a more forceful and sophisticated
job of defining the stakes, the relevant concerns, and the constitutional
boundaries of the officials’ decisions. Otherwise, nothing whatsoever pre-
vents public schools from gutting the curriculum of all controversial themes,
demanding that a student newspaper comport with school officials’ tastes,
or censoring any expression that the faculty or administration officials deem
vulgar. If, as seems plainly right, American public schools are not exempt
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from the First Amendment despite their need for discretionary power over
the curriculum, then the courts should not abandon their constitutional role
of defining and enforcing schcols’ First Amendment duties.

Moreover, lest one think that aggressive censorship is a far-fetched pos-
sibility, it is worth noting that case law since Fraser and Hazelwood has upheld
school curricular authority to excise such classical texts as Lysistrata and
Chaucer’s The Miller's Tale on the ground that they were sexually explicit and
excessively vulgar.’?! If these classical texts are censorable, then one can only
wonder what the fate of modern literature may be, particularly if it deals
with human sexuality. Indeed. scholars who have examined tl:c pattern of
censorship in the United States offer discouraging evidence that the threat of
a gutted curriculum is serious indeed, especially for ideas that threaten
mainstream cultural values.'

IMPLICATIONS OF 2 NATIONAL CORE CURRICULUM

The people who object most to government'’s vast power to craft the curric-
ulum are parents and students on the fringes of the dominant community’s
noticns of civility, offensiveness, and educational suitability. One such group
includes religious fundamentalists, who view the schools as godless, amoral,

and corrupting centers of secular humanism. A second important group
includes feminists, critical equality theorists, and some members of racial
and ethnic minority groups, who likewise view the curriculum as skewed
toward pa:ticular interests, though their objection centers on its white,
male, Eurocentric, Protestant tilt. At the college level. still other groups
claim that the tilt now is toward left-centered. gender, race, and ethnic
particularism, with the unfortunate consequence of chilling diverse view:-
points and encouraging a regime of “political correctness.”

Gay activists more recently have joined this clamor to charge that the
curriculum is overtly hostile to gays, lesbians, and bisexuals, to the great
psychological detriment of its students and staff members who are them-
selves gay or bisexual, have gay or bisexual parents, or who are dealing with
emerging sexual identity issues.'?' Perhaps ironically, the gay activists’ argu-
ments resemble most those of the fundamentalists—their fiercest oppo-
nents—in that both groups urge that their ideas are systematically and
intentionally purged from the lower school curriculum, and both groups
complain that even open acknowledgment by school officials that they are
suppressing these ideas jars few peoples’ sense of the First Amendment. On
the contrary, they note, many people believe that curricular suppression of
both fundamentalism and homosexuality is the proper role of public school
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officials. Teachers who endorse either religion or homosexuality in the
classroom risk discipline and even termination.

Yet to the extent that these groups demand curriculum access, more
balanced treatment of their concerns, or even the deletion of unfavorable
references to their groups or their issues, Hazelwood and Fraser suggest that
tney stand little chance of success in the courts. If they instead request that
their children be excused from lessons they regard as inhospitable or overtly
hostile to their beliefs, they likewise are unlikely to prevail. Those who seek
to secede altogether have no constitutional right to do so unless they can
match the very restricted criteria set forth in Yoder.

This leaves marginal groups with little constitutional recourse other than
attending (and paying the tuition of) private schools that respond to their
concerns, if any exist. The practical or actual unavailability of the private
school option as well as a sense of outrage or injury at being excluded from
the common curriculum have caused many of these groups to redirect their
principal energies to the people and processes that determine curriculum
content. Their lobbying has focused not only on the high-visibility decision
makers—such as state and local school officials—but also on low-visibility
decision makers, such as librarians, textbook companies, and other hidden
influences on curricular content.

The question common to all of these strategies is—again —how broadly
and pluralistically shall “we” define the “society” we wish to reproduce?
Should the public school curriculum inculcate only the value of secular
tolerance or should it include Christian “family values™ Should gender
equality or female deference to male authority be the public school’s em-
phasis? Should New York City schools teach students about Ams and its
transmission and about the particulars of “safe sex” practices between male
partners? Should a public schocl library include materials aimed at gay and
lesbian or bisexual teenagers that depict homosexuality or bisexuality in
positive, accepting terms? That is, which voices should be heard in public
school classrooms? Thus far, the Court’s answer has been that the voices
need be only those with the cultural authority or other influence necessary
to be heard by those who draft the curriculum. Silences on some topics, and
even intentional censorship, are not necessarily unconstitutional.

Yet, as Tinker and Pico show, judicial confidence in the likelihood that
school authorities or their decision making process will preserve adequate
room for dissenting voices is not unbounded. Herc again, our constitutional
hope, if not our enforceable right, is that the decision makers will respect the
First Amendment value of vigorous, critical debate and will include a range
of voices in the curriculum. One counterweight to a strongly assimilative,
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viewpoint-specific curriculum is the First Amendment tradition of expres-
sive freedom within the marketplace of ideas. Indeed, and somewhat iron-
ically, it scrresents a national public value that must be part of the schools’
assimilation agenda yet that checks or qualifies other aspects of that agenda.
Again, whether schoal officials and citizens generally appreciate this irony
and this tradition is debatable. What is clear is that the current Court has left
the matter almost entirely in the officials’ and citizens” hands. What we do
with this power may depend on whether we are aware that we possess it and
on whether we apprehend the First Amendment values at stake.

EQUALITY AND THE CALL FOR COHERENCE

Whether a national curriculum must include a range of voices not only is a
matter of individual expressive and religious freedom; it also is a matter of
equality.

Indeed, the most commonly expressed objection against a Hirsch-like
national curriculum is that it gives unequal treatment to African-American
history, to women'’s history, and to other minority groups’ history, literature,
language, and cultural concerns. That is, this curriculum debate is, among
other things, a debate about the meaning of equal treatment in a pluralistic
society.

Americans clearly do not share one account of equality, however, and
disagree violently about the proper remedy for inequality.'** To some Ameri-
cans, equality means simply that similarly situated persons should be treated
the same, whereas to others it mean: that all persons are entitled to equal
opportunity, with the ultimate goal being equal outcomes. Within each
approach people diverge over who is similarly situated, what treatment is the
same, and what an equal outcome looks like.

Determining which of these accounts should govern American educa-
tional policy is central to debates about education programs for children
with disabilities, bilingual education, Afrocentric curricula, tracking, educa-
tional testing, sex education, vocational education, privatization of school-
ing, home schooling, vouchers, and--of course —the core curriculum.

The following pages outline the Supreme Court’s attempts to define
equality and place particular emphasis on its efforts to define racial equality.
The decisions discussed here have shaped all other discussions of constitu-
tional equality and are a critical backdrop to contemporary claims that the
traditional curriculum is tainted by a national history of discrimination. This
section also will address, though in less detail, the complicating equality
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issues of gender, socioeconomic, language, mental and physical abilities, and
sexual identity differences.

EQUAL PROTECTION UNDER LAW

The meaning of constitutional equality lies in the competing constructions
of the Equal Protection Clause of the Fourteenth Amendment. Adopted
after the Civil War, that Amendment provides that no state shall “deny to
any person within its jurisdiction the equal protection of the laws.” This
mandate does not mean, of course, that laws never can distinguish among
citizens, as this would prevent states from providing welfare benefits only to
its poorer citizens, providing tax incentives for businesses that promote
certain state policies, or offering year-round schooling only to students with
special educational needs. Rather, the mandate requires that government
distinctions among citizens be reasonable—a very minimal requirement—
or, in rarer circumstances, be based on compelling reasons—a very demand-
ing requirement. The dilemma, of course, is to determine which distinctions
among citizens are justifiable under either standard.

The classification that the Court deems most difficult to justify is a race-
based one. The Fourteenth Amendment was adopted principally “to assure
to the colored race the enjoyment of all the civil rights that under the law are
enjoyed by white persons.”'?* Because eliminating race-conscious laws is the
amendment’s principal task, any race classification must be based on a
compelling and benign state purpose. More than any other form of govern-
ment classification, race-conscious measures today trigger close judicial
scrutiny and are rarely upheld.

Nevertheless, for many years after the Court first began to enforce the
Fourteenth Amendment, it found no “unequal protection” even in state
action that established separate facilities based on race. Indeed, in 1896 the
Court in Plessy v. Ferguson'# upheld enforced separation of whites and blacks
on railroad cars. In the Court’s view, if these separate facilities “stamp{ed] the
colored race with a badge of inferiority,” it was “solely because the colored
race {chose] to put that construction upon it.”'#

The Court finally renounced Plessy over fifty years later in Brown v. Board of
Education of Topeka,'™* a case involving racially segregated schools. Justice
Warren, writing fora unanimous Court, stated unequivocally that “{s]eparate
educational facilities are inherently unequal”'#* and thus unconstitutional.
The followingycar, in Brown i1, the Courtsought to enforce Brown Iby ordering
thatstates desegregate public schools “with all deliberate speed. ™%




[€)

E

Aruitoxt provided by ERic:

RIC

106 TheConstitutionandthe American Paideia

Brown has been the subject of endless critical commentary. Some writers
have celebrated the case as a breakthrough in empathic understanding,'*
while others have argued that the case was an abuse of judicial power.'* Still
others, such as Professor Derrick Bell, argue that the decision “cannot be
understood without some consideration ofthe decision’s value to whites|able}
to see the economic and political advantages at home and abroad that would
follow the abandonment of segregation.”!** Critics also have condemned the
Court for imposing a weak and virtually unenforceable standard for com-
pliance withits desegregation mandate.'*

The criticisms of Brown an its enforcement aside, the case clearly marked a
turning point in American constitutional law, if not in American attitudes
about racial equality."** The decision stressed the link between educationanda
successful adult life and illuminated education’s role as “aprincipal instrument
inawakeningthe childtocultural values, inpreparing himforlater professional
training, and in helping him to adjust normally to his environment.”"*
Moreover, the Court recognized that an cqual educational opportunity goes
beyond provision of equal physical facilitics and extends to intangible factors
that can affect the student’s “ability to study, to engage in discussions and
exchange views with other students.”"*” Finally and significantly, the Court
acknowledged the stigmatic harms of racism and of treatment that, though
ostensibly equal, nevertheless may generate a feeling of inferiority in African-
American schoolchildren.'** The case spoke in terms of the harms of segrega-
tion on all African-American schoolchildren rather than on any particular
student. For these reasons, some people have argued that Brown stood for at
least limited judicial recognition of group, rather than only individual-based
constitutional rights, and for an “equal outcome” construct of educational
equality.

The decades after Brown were tumultuous and marked not only by massive
resistance, foot-dragging, and even total noncompliance but also by the
eventual dismantling ofintentional, de jure segregation.'* Although de facto
segregation persisted, as did race-based disparities between students’ educa-
tional achievement levels, the instances of express, intentional, government-
sponsored racial classifications all but disappeared, except within remedial
statutes designed to undo the impact of past discrimination.

As de jure overt discrimination became less common, judicial attention
eventually turned to whether the Equal Protection Clause barred only such
intentional discrimination by government or whether it also prohibited
private intentional acts or official acts that had a disparate impact on racial
minorities but that were not intentional. A majority of the justices took the
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position thatonly intentional governmental acts of discrimination violated the
Equal ProtectionClause.

Relying on this position, the Court in the early 1990s signaled its intention
to begin the withdrawal of the federal courts’ supervision over school districts
on the ground that any remaining racial disparities or segregation patterns in
the schools likely flow from private choices, not from intentional,
government-sponsored discrimination.'* The justices do not believe that the
Constitution prevents private, socictal discrimination that may cause people
to cluster with members of their own race, lower members of some racial
groups' self-esteem, or cause minority-race students to perform less well
than their majority-race peers.

The leading proponent of the contraction of federal court supervision of
school officials’ policy making hasbeen Justice Scalia, who in Freeman v. Pitts'
made the following observation aout modern patterns of racial disparities:

At some time, we must acknowledge that it has become absurd to
assume, without any further proof, that violations of the Constitution
dating from the days when Lyndon Johnson was President, or earlier,
continue to have an appreciable effect upon current operation of the
schools. We are close to that time. . . . We must soon revert to the
ordinary principles of our law, of our democratic heritage, and of our

educational tradition; that plaintiffs alleging Equal Protection viola-
tions must prove intent and causation and not merely the existence of
racial disparity, that public schooling, even in the South, should be
controlled by locally elected authorities acting in conjunction with
parents, and that it is “desirable” to permit pupils to attend “schools
nearest tneir homes."'*

The Equal Protection Clause today proscribes only intentional race dis-
crimination; legislation that has a racially disparate impact but was not
inspired by a purpose to discriminate is constitutional, provided it is other-
wise valid and reasonable.'*! So, if a government agency uses an employ-
ment test that has a disparate impact on black applicants, this does not deny
equal protection unless the plaintiff can prove that the agency selected this
test for the purpose of climinating black applicants. By itself, disparate
impact is not enough proof of this purpose.

The Court now defines equal protection s, at most, a guarantee of equal
treatment, rather than of equal cutcomes or even equal opportunity. Even
unequal treatment, however, is permissible as long as it is not intentional. "
Yet, as many critics of this approach have observed, discriminatory purpose
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is extremely difficult to establish: few government 2<tors today are likely to
make overtly discriminatory remarks or write laws in expressly race-con-
scious terms. And, as Professor Charles Lawrence has explained, much
harmful racism is unconscious and thus escapes scrutiny under the Court’s
test.'** To require a showing of intentional discrimination ignores that unin-
tentionally insensitive policies may inflict the same harms as purposeful
discrimination. It also accepts as constitutional many private forms of dis-
crimination and implicitly assumes that any public policy that appears neu-
tral on its face is not the result of present and prior governmental choices.

Whether our present official and private policies perpetuate past race
discrimination, even without evidence of intent to discriminate, is a fault line
that divides many Americans. Justice Scalia believes that it is “absurd” to
assume that any present racial disparities are the result of government
policies of the 1960s, and many other observers share his skepticism about
whether race today determines one's political, social, or economic standing
and, if so, whether this is because of intentional racism. Other observers
regard it as absurd to assume otherwise unless one takes the dubious posi-
tion that racial disparities are more easily explained by race-basedintellectual
and sacial inferiority of racial minorities than by the existence of interdepen-
dent, persistent, public, and private racist practices.

By defining discrimination solely as intentional governmental acts, the
Court narrowed possible equal protection claims dramatically. Insensitivity
to the concerns of racial minorities, like the insensitivity to the concerns of
religious and ideological minorities, becomes a cost of living in a democratic
society. Any remedy for racially disparate outcomes that flow from racially
neutral policies must come from the legislature not from the courts.

Of course, state and federal legislators responded to these concerns and
drafted statutes designed to reverse the effects of past societal and govern-
ment discrimination. Significant among the early measures were the Civil
Rights Act of 1964 and the Voting Rights Act, which, along with other civil
rights acts, prompted significant changes in governrment practices. Most
controversial of these changes was the adoption of so-called affirmative
action policies, as well as other expressly race-conscious measures designed
to expand opportunities {or historically underrepresented groups. These
policies, more than any other civil rights legislation, have been deeply divi-
sive both on and off the Court.

The constitutional dilemma posed by race-conscious policies is plain
when one contrasts Justice Harlan's famous statement that “our Constitu-
tion is color-blind”'** with Justice Blackmun’s subsequent counter-adage that
“[iJn order to get beyond racism, we must first take account of race.”'*’




Constitutional Commitments and Conflicts 109

Perhaps the greatest constitutional challenge for the Court iu the late twen-
tieth century has been to reconcile these competing insights.

In education, these judicial aphorisms collided head-on in 1978, when
Allan Bakke challenged a public California medical school’s policy of setting
aside a fixed number of places in the entering class for members of desig-
nated racial groups.'*® Bakke, a white applicant, was denied admission to the
medical school and claimed that the set-aside policy constituted racial dis-
crimination. His challenge eventually was heard by the United States Su-
preme Court, where the justices were as divided as other Americans about
his claim.

Writing for a plurality of the Court, Justice Lewis Powell concluded that
the policy was unconstitutional.’® He first remarked that all race-based
ciassifications, including those designed to benefit an historically under-
represented group, should be subject to the same strict standard of judicial
review. He then rejected the arguments that the Equal Protection Clause
e~icnds to group-centered rather than individual rights and that programs
designed to benefit racial minorities are costless. On the contrary, Powell
noted, both the dispreferred candidates and those who benefit from a racial
set-asidc may be hurt. The former may lose out on a spot in the medical
school; the latter may suffer the stigma of having been admitted primarily
because of their race rather than for their academic qualifications. Powell
therefore required Cal-Davis to offer compelling reasons for the set-aside.

Powell rejected all but one of the school’s justifications for the program.
First, he noted that any plan designed to assure a particular percentage or
quota of minority race members in each class is invalid. Second, he con-
cluded that, although an effort to ameliorate past discrimination may be
constitutional, there had been no finding that this school had committed a
statutory or constitutional violation. An unelected, low-visibility faculty
committee should not be allowed to decide for itself who is a deserving
victim of discrimination. Third, Powell rejected as unproven the school’s
claim that minority medical school graduates are more likely than white
f,raduates to provide health care to an underserviced segment of the popula-
tion. The school’s fourth justification —to promote diversity —was legitimate
bu* could not be advanced through the unnecessary and rigid means of
establishing a fixed number of places for minority candidates.

The dissenting justices argued that race classifications adopted to benefit
racial minorities should be reviewed under an intermediate standard rather
than under the Court’s more rigorous strict scrutiny test. In their view, the
discrimination against whites that may flow from these race-conscious re-
medial plans is substantially different from the discrimination against blacks
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that inspired the Fourteenth Amendment. Thus, they should be subject to a
different standard of judicial review. Justice Thurgood Marshall was the most
forceful of the justices on this point, arguing that to be black in America is to
be treated differently and that this different, less favorable treatment is
directed at blacks as a group.'*® Group-based remedies, such as this one, are a
justifiable response to group-based harms. As such, group-based measures
that benefit racial minorities serve an important, legitimate governmental
purpose, whereas similar measures that benefit whites do not.

Eventually, however, the Powell notion that “race is race is race,” for
purposes of equal protection analysis prevailed. Although in several interim
cases the Court hinted that it might approve of race-conscious remedial
measures in certain circumstances, in 1988 it retreated from these cases and
required that state and local governments first prove that past, local discrimi-
nation by the government agency in question caused the racial disparities
before they could adopt a voluntary race-cons+ious remedial plan. Only
race-based classifications authorized by U.S. Congress can be justified by a
less demanding standard of proof.'*! As a practical matter, this means that
state or local government agencies, including schools, now cannot adopt
race-conscious plans except in response to a specific finding of past, inten-
tional discrimination by that government agency. The holding casts doubt
on a host of measures designed to increase diversity in education, such as
scholarships and hiring policies that give preferential treatment to minority
applicants.

The reigning spirit of the current era of equal protection doctrine is best
captured by Justice Scalia’s remark that “where injustice is the game, . . .
turn-about is not fair play.”'*? In his view, as in the minds of many Ameri-
cans, even racial preferences designed to improve the status of racial minor-
ities are offensive because they perpetuate the divisios* of society by race and
constitute unlaw{ul discrimination against nonminontics. He refuses to en-
dorse a race “spoils system’ that redistributes social and economic goods
without regard to whether the specific beneficiaries in fact have suffered
from race discrimination or to whether either the government agency in
question or the dispreferred victims of such programs caused that discrimi-
nation."** Such programs, to Scalia and others, are not remedial in the usual
legal sense of the word; instead, they are crude and often unfair measures
that wrongly treat race as a determinative factor in redistributing wealth.

The countervailing sentiment—shared by fewer justices and by other
Ameticans i captured best by Justice Marshall's angry dissenting argu-
ment that the battle against racism or its effects is nowhere near won and
that the harm to whites from remedial measures that benefit minorities,
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such as minority set-aside programs in some industries, is not equivalent to
discrimination against racial minorities."** To claim otherwise or to argue
that the past effects of discrimination no longer infect contemporary society
is to constitutionalize wishful thinking,'*

The current Court likely will continue to be skeptical of race-based classi-
fications in both employment and education. Justice Marshall retired and has
since died. Fellow liberal Justice William Brennan has retired. Most of the
remaining justices seem to accept that Justice Harlan's interpretation of the
Equal Protection Clause “—[o]ur Constitution is color-blind” —should be
national policy and that “[w]e are close to that time” when no race-based
measure should withstand judicial scrutiny, even if it is designed to promote
diversity. Moreover, the Court now has for decades embraced the view that
only purposeful, overt, and facially discriminatory acts violate the Constitu-
tion; acts that merely result in racial disparities do not. The Court is unlikely
to retreat from this position. Thus, if government avoids acts of intentional
discrimination, then the Court will not overturn its actions on constitutional
grounds, despite any adverse impact on racial minorities. Moreover, if a state
or local government voluntarily adopts a race-conscious measure, the mea-
sure will be struck down unless it is a remedy for the government’s own
documented, recent, and intentional discrimination. Nevertheless, as the
split among the justices reveals, the Court’s work in this area remains ex-

tremely controversial. Its approach to voluntary efforts by state and local
officials to adopt race-conscious measures is unlikely to mollify those who,
like Justice Marshall, still believe that this nation is nowhere close to eradicat-
ing racial discrimination or its vestiges."** These dissenters therefore are
likely to direct some of their civil rights reform efforts to the nation’s schools.
If private conduct is beyond the reach of the Constitution, then much hinges
on how private citizens are taught to think and act with respect to race.

THE COMPETING TAKES ON RACIAL JUSTICE

The differences between Justice Scalia’s and Justice Marshall's takes on racial
equality under the Constitution highlight a wider schism within American
thinking about racial justice. Just as the justices disagree strongly about the
meaning of equality and the continued need for government-sponsored,
race-conscious remedies, so people beyond the Court disagree strongly
about both. The opposing poles. described here as “conservative” and “activ
ist” views, generally are as follows.

Conservatives argue that equality is symmetrical, in that one standard or
process should apply equally to all similarly situated persons. Under this
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accourt, law should be based on neutral principles, and judges should obey
these principles rather than resort to subjective or intuitive notions of the
public good. Race, under this view; is not a legitimate basis for employing a
different standard or procedure or for reaching a different outcome. Rather,
conservatives favor what could be described as a fixed income-distribution
curve with no arbitrary barriers to participation. Redistributive measures are
unlawful and unwise policy. )

Conservatives would analyze whether an arbitrary barrier to participation
has occurred on a case-by-ca. ., organization-by-organization basis, rather
than by looking at societal patterns beyond the organization or person in
question. They thus adhere to an individual rights account of civil liberties
rather than to a group rights account. Indeed, they view racial grouping in
law as a form of “racial balkanization” that “creates, and even celebrates,
barriers . . . that in the end impoverish the human race.”"’

To conservatives, discrimination is an illogical, cost-ineffective, and low-
frequency occurrence that has largely been eliminated. As such, the law's
role in securing equal rights is nearly completed, and any remaining work
should be a matter of private choice, not constitutional command. They
disbelieve the claim that affirmative action plans are benign, pointing to the
harms to innocent white males and the stigma placed on qualified minorities
and women.'*® In general, they favor limited government and maintenance
of a strong distinction between the public and private sectors. They deny
that this constitutes preservation of a white-dominated status quo or that the
current system is in need of dramatic change in order to secure equal rights
for racial minorities. They also deny that discriminatory practices of thirty
years ago, let alone of the pre~Civil War period, are the principal cause of
any current racial disparities. Members of some minority racial groups, they
point out, have prospered within the American system without set-asides or
affirmative action in other forms. American blacks thus do not need these
programs to succeed and are demeaned by a system that assumes that they
do need this assistance.

Activists counter that equality is often asymmetrical, meaning that, if the
goalis to meet the same set of basic needs for all, then different standards and
procedures may have to be used from case to case in order to take into
account relevant human differences.'*” Proponents do not believe in a fixed
income-distribution curve but in refashioning the curve to permit greater
and more equal participation in wealth. Redistributive measures, to them,
are essential to equality. In defining discrimination, they look beyond a
particular job site or educational institution to consider wider societal
patterns—past and present —~that contribute to racial disparities and that are
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reflected in the ostensibly neutral practices of employers, educators, and
other public and private actors. Activists argue that the proper goals are
liberty and freedom, not neutrality. Procedural equality, while a valuable
goal, should not supplant the pursuit of substantive, or outcome, justice.
They often embrace group rights discourse because they believe that race
discrimination is a group-centered harm that must be fought with group-
centered remedies. Moreover, they stress that human personality is shaped
by group (including race group) membership in a way that individual rights
discourse ignores. Recognition of communal ties, they argue, is critical to
political and personal life. Indeed, they view failure to recognize these ties as
a principal shortcoming of the brand of individualism that the conservatives
endorse.

Activists see discrimination as logical, intentional, and cost-effective for
the discriminator and believe that racism continues to be a high-frequency
occurrence rather than a low-frequency relic of the past. Government action
still is necessary to rearrange private discriminatory choices. Failure todo so
is not a neutral act or a justifiable preservation of the public / private distinc-
tion; rather, government inaction implicates government in the racial dis-
parities that a biased and unfair private sphere continues to produce wher-
ever no laws prevent it. In response to the claim that affirmative action plans
harm innocent whites, activists argue that there are no “innocent” whites
insofar as they continue to enjoy significant, often unnoticed, and unearned
social and economic windfalls simply because they are white. Turn-about
thus is fair play, because anything less will freeze past inequities and block
any hope of future racial equality. To the claim that affirmative action
stigmatizes its beneficiaries, the activist responds that the alternative—no
affirmative steps —stigmatizes them more.

Activists challenge the assumptions that limited government best secures
human liberty and that the current political order is based on the consent of
the governed to rules that are necessary for the good of all. They argue that
limited government will tend to preserve the status quo and that the free
market theory that undergirds much American law is illusory for subordi-
nated groups that lack economic, social, or political power to bargain freely.
They therefore believe that law—including constitutional law —must take
aggressive steps to undo racial disparities and to secure civil liberty for all
Americans. To believe otherwise, they agree, is to constitutionalize wishful
thinking.

In recent years, this conservative / activist dialogue about racial equality
has generated several off-shoot discussions, one of which is of increasing
significance to the core curriculum debate. Specifically, some commentators
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urge that we should reconsider the Brown-based notion that integration is
the ultimate goal of race reform because it ignores ways in which the
mainstream culture is neither neutral nor objective and is inhospitable to the
needs of members of nonmainstream cultures it seeks to integrate.'®® They
insist that, like the “melting pot” ideal of the early 1900s, the integrationism
ideal of the mid- to late 1900s underestimates cultural differences and exag-
gerates the benefits of shaping one cohesive, cultural norm. Awareness of,
and respect for, cultural group distinctiveness—including racial group dis-
tinctiveness—thus is not always an arbitrary or ircational prejudice. Rather,
race-consciousness is an acceptable, permanent part of the social order, not
merely a time-bound aspect of remedial steps toward a color-blind, future
ideal.'' Like Horace Kallen and other strong multiculturalists of the early
1900s, modern race-consciousness advocates insist that all race and cultural
differences are not inherently arbitrary or baseless. Social reform should
seek, not to efface these differences or to integrate and assimilate all cultures,
but to respect and accommodate these differences in ‘vays that do not
consistently favor whirte, Protestant, Western: European cultural norms over
all others. Under this view, Brown points us in the wrong direction and blocks
positive reform efforts, such as the Detroit and Milwaukee African-Ameri-
can-centered academies.'s? That is, Brown rests on a mistaken assumption of
universalism and neutrality and is a liberal pipe-dream.

Critics of the new race-consciousness—which include some long-time
political liberals as well as many conservatives—respond that the argument
of race-consciousness itself is based on a mistaken assumption of uniformity;
to the extent it concentrates on the allegedly common traits of all members
of aracial group, it ignores important intra-racial cultural differences. More-
over, whether or not permanent race-consciousness ever is a proper part of
private social relations, it should not be a part of public legal principles. More
bad than good, say these critics, will flow from making race a legitimate legal
classification, except as necessary to remedy discrimination.

IMPLICATIONS FOR A NATIONAL CORE CURRICULUM

The issuts of race-consciousness and, more generally, of racial equality are
unlikely to disappear. Consciousness of race, of course, is the problem that
led us to take account of race as necessary to readjust the equality balance.
Few people, however, define similarly the point at which “benign” racc
consciousness— whether remedial or celebratory —becomes offensive racial
particularism, determinism, essentialism, separatism, reverse racism, or
other -isms that may defeat, more than advance, the goal of combating
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harmful discrimination. Perhaps the most that can be said with some as-
surance at this point in our history is that we agree that public recognition of
race-consciousness is not always evil, though some would restrict it very
narrowly to remedies available to specific individuals harmed by express,
intentional governmernit action. Thus, to insist that race-consciousness is
never appropriate seems clearly mistaken. Rather, the more compelling
modern questions are the foliowing: "What kind of race-consciousness is
legitimate?”; “Under what conditions?”; and the often overlooked issue of
“What do we mean by ‘race™”

These competing takes on race, racial equality, and race consciousness
show how distinct and contradictory “our” answers to these questions ca.
be and how different our assumptions are about how things are, how they
got that way, and how they might be improved. To understand American
race relations and their volatility, one therefore must appreciate that a wide
range of incompatible normative and descriptive claims currently dominate
racial justice discourse.

This racial justice discourse plays a central role in the multiculturalist cri-
tiques of a national curriculum and in the heated resistance to some of their
proposed alternatives. The competing views might be seen as lines drawn on
a continuum where at one end is the most conservative, symmetrical ac-
count of equality and at the other is the most radical, asymmetrical account
of equality. One’s position on this continuum will influence strongly one’s
attitude toward a common curriculum composed primarily of traditional
materials insofar as the curriculum becomes, in a sense, a form of fixed
income-distribution curve. Those who believe in refashioning the curve in a
manner that considers past unequal distributions of curricular and social
influence or power tend to favor refiguring the curriculum—perhaps even
developing race-conscious curricula designed to celebrate and preserve ra-
cial distinctiveness. Those who believe instead that arbitrary barriers to
access should be eliminated, but who also insist that one standard—one
curriculum—should apply equally to all citizens regardless of race, might
favor greater participation in shaping a common curriculum for racial mi-
norities rather than tailoring several curriculz based on the race of the
student participants or of the authors whose works appear within them. The
goal of the national curriculum should correspond 1o the larger goal of a
society in which race is irrelevant to one’s ability to participate equally in all
aspects of public life. Race-consciousness thus should be eliminated, not
perpctuated.

One's equality ideal also inevitably will affect the education methods one
prefers. Morcover, neutrality among these colliding approaches is not an
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option, as they make inconsistent, irrcconcilable curricular demands. We
cannot have it all ways on this issue, and much depends on which way we
choose to have it.

Nevertheless, the Supreme Court will allow educators 1o make whatever
curricular decisions they deem appropriate, short of ones that have no rea-
sonable pedagogical purpose. This means, again, that the primary responsi-
bility for choosing among the competing accounts of equality in making cur-
riculum choices lies with the educators. If a national curriculum is adopted,
and—as is likely—local or state participation in it is voluntary, then there is
almost no chance rthat the Court would find a constitutional violation if the
adopted curriculum slighted African-American history or other materials
that multiculturalists deem to be essential to their social reform agenda.
Likewise, however, the Court likely would not interfere with a local district's
decision to supplement any national curriculum with these materials oreven
to teach the national curriculum in a way that emphasized a multicultural
ideal. Diversity—including race diversity—remains a valid public purpose
even under the Court's conservative account of equality. The Court would
intervene only if the schools began to segregate students on the basis of race
or refused to allow some individuals or groups any input into curriculum
planning on the basis of an expressly race-conscious policy. As such, the
meaning of race, racial pluralism, and racial equality actually conveyed
within any national curriculum will depend on its drafters’ constitutional
vision, not on the Court'’s. Morcover, the deep divisions among Americans
about these terms virtually guarantees that any outcome will be controver-
sial and likely to anger at least some groups within the national community.

BEYOND RACIAL EQUALITY

Inequality-based objections to a national curriculum obviously go beyond
potential racial inequality. Among the more important of these are ones
based on gender, sociocconomic, linguistic, physical and mental capacity,
and sexual identity differences. All complicate the task of creating equal
ceducational opportunities, including equal curriculum opportunities, for all
students and compete with other difference dilemmas for first-tier reform
priority.

GENDER AND EQUALITY

Equality challenges to American schooling have been raised by Ametican
feminists, who complain that school texts, language, admissions, testing,
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athletics, hiring and promotion, and other aspects of the public school
program often reinforce archaic and overbroad gender stereotypes'®’ and
tend to channel females to gender-bound roles in which they are subordinate
to males, earn less money than their male counterparts, shoulder a dispro-
portionate burden of domestic responsibilities, and are expected to ferego
the economic and personal benefits of working outside the home.'* The
proposed remedy is to reexamine all aspects of schooling, including the
curriculum, with an eye toward eliminating gender inequality.

The feminist call for gender equality, however, has been expressed and
heard in different ways by different people. There are conflicting views on
the difference gender actually does, or should, make in the public and private
sphere. Once again, United States Supreme Court opinions mirror some of
these evolving, divergent views.

In the late 1800s, for example, the Court rejected outright the notion that
men and women are equal and embraced the view that women are made for
a distinct and separate sphere from men. Thus, in 1873 the Court refused to
compel lllinois to grant a woman, Myra Bradwell, a license to practice law,
because "[t]he paramount destiny and mission of woman are to fulfil the
noble and benign offices of wife and mother.""** This destiny was, the Court
continued, “the law of the Creator,” which law the state of Illinois was
entitled to respect.

In the 1970s, however, the Supreme Court began to overturn gender-based
classifications on the ground that they violated equal protection under the
law. The Court finally confronted the confounding question of whether and
where a gender-based classification was based on relevant and “real” differ-
ences between the sexes rather than on archaic or overbroad stercotypes.'™
It concluded that gender-based distinctions are sometimes valid and thus
should receive less strict judicial scrutiny than race-based classifications.'””
For example, a female-only bathroom, health club. social organization, or
even public school program may be justifiable, while a whites-only policy for
all four would violate most people’s sense of equality. That is, unlike race,
gender more often still is seen as a “real” difference that public institutions
properly can observe without judicial intetference.

The problem, of course, is how to distinguish “real,” reasonable, and
benign gender-based distinctions from socially constructed, arbitrary, and
harmful ones. This, in turn, involves the thorny question of whether socially
constructed gender roles deserve judicial respect, inasmuch as judicial inter-
vention might displace cultural practices in favor of the equally arbitrary and
less widely shared intuitions of unelected judges. Given the extreme lack of
consensus among most people, including feminists, about the proper role of
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gender in an ideal world, some people insist that the Court should not
constitutionalize its construction of gender equality. Others insist with equal
force that for the Court to defer to existing cultural practices is to ratify a
status quo that undervalues women's contributions and perpetuates their
social and economic subordination.

The Court’s response has been to approve most, but not all, gender-based
classifications. For example, in Mississippi University for Women v, Hogan,'**
the Court held that the Mississippi University for Women's School of Nurs-
ing could not deny a male applicant admission solely because of his gender,
because the state did not offer a comparable coeducational nursing program
near the applicant’s home.'*” Moreover, the state policy of making more
nursing school openings available to women than to men tended "to per-
petuate the stere otyped view of nursing as an exclusively woman's job.”' In
an opinion written by Justice Sandra Day O'Connor, the first and only
female member of the Court, the Court nevertheless made clear that it was
not ruling on the admissibility of female-only admissions policies at other
state institutions or programs and expressly left open the question of
whether separate but equal education for men and women could ever sur
vive equal protection scrutiny.'” Post-Hogan, a gender-based classification
that imposes additional burdens on persons solely because ot their gender is
constitutional only if the state can justify that burden on “real” differences
between men and women, rather than on stercotypical assurmptions about
“women's work.”

Although the Court has rejected its late nineteenth century casual as-
sumption that a “natural order” makes women and men fit for separate jobs
and separate spheres, it has not discarded the notion that material gender
differences still remain, despite the dramatic changes in the sacial and profes-
sional status of women. Some nonremedial gender-consciousness, unlike
nonremedial race-consciousness, remains constitutionally acceptable. For
example, the Court approved a nonremedial, gender-conscious statute in
Michael M. v. Sonoma County Superior Court,'’* under which only males were
deemed criminaliy responsible for acts of “consensual” sexual intercourse
with females under the age of eighteen.'” The Court believed that the
statute wasbased on the valid assumption that "virtually all of the significant
harmful and inescapably identifiable consequences of teenage pregnancy fall
on the young female.”'’ A state reasonably could choose to punish only the
partner who suffers few of the adverse consequences because only he needs
the additional deterrence of criminal sanctions. The Court rejected the
defendant’s argument that the statute was based on an unwarranted and
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stereotypical gender-based assumption that the male is always the culpable
aggressor in sex,'” Rather, it interpreted the statute to be based on the valid
state interest in deterring illegitimacy and teenage pregnancy.'”

Cases like Hogan and Michael M., as well as the extensive critical commen-
tary about them,'”” illustrate the ambiguity of gender equality. In one sense,
Hogan may appear to have been an easy case. If gender equality means. at the
least, equal access regardless of gender, then Hogan had a right to be admit-
ted to the nursing school. Unless a biological difference between men and
women makes men unsuitable for nursing, the state cannot use gender as an
admissions criterion for nursing programs. The Court, however, did not sce
the case as easy, even in this symmetrical, straightforward sense of equality.
Rather, it preserved a wider zone for gender-based admissions policies than
this strict, biological-difference approach would have allowed. This implies
that the Court believes that even differences between men and women that
are not biological may justify different treatment, even in access to educa-
tion.

And although the Court in Michael M. relied in part on strict biological
differences - the girl may become pregnant, and the boy cannot —it also was
influenced by the sense that a pregnant, unwed teenage mother in our
culture still faces social ostracism that the teenage father does not. That is,
culural, not merely biological, differences between the sexes led the Court
here to conclude that exempting only the female from the California crimi-
nal statute made sense. Indeed, a gender-neutral rule, here and in some other
arenas, actually may harm females; both socially constructed and biological
gender differences may cause ostensibly neutral laws to have an adverse and
disparate impact on females. Yet laws that account for socially constructed
gender differe:ices may help perpetuate the harmful stereotypes on which
they are based.

The complexities of the difference gender does, or should, make are most
fully developed within feminist literature.'™ Although all of these feminist
writers ask what Kate Bartlett calls the “woman question™'”—that is, all of
them analyze social, legal, and economic structures with an eye toward their
impact on women —they vary widely on what that impact ideally should be.

Some feminists, sometimes called liberal equality feminists, propose that
law and social institutions should treat men and women the same, with the
exception of strict biological differences such as those of reproduction. To
permit the law to do otherwise, they insist, will doom the feminist project
because it will give cultural stercotypes and socially constructed meanings of
gender the force of law. Within this school are those who believe that women
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really are, or could be, essentially the same as men as well as others who
believe that the law shoukl adopt an androgynous mean between men and
women and treat botlt sexes the same purstant to that mean.

Other feminists, somethnes ieteried to as difference theorists or as cul-
tural feminists, reject the nation that equality means sameness, simply be-
cause men amd wonen are not the same Moreover, they argue that the
differences go beyand strict hiological difterences and include cultural differ-
ences. Although they disagree abouit the extem to which the cultural differ-
ences are innate rather than learoed, they insist that true equality should
mean treatment that considers women's special needs and cultural differ-
ences.'™ Many difference theorists aipue that not only traditional measures
of moral reasoning but also other soctal, economice, intellectual, and legal
measures often are based on unstated and hidden male norms that under-
value women’s different skills, values, and ways of approaching problems.
The most radical of the difference theorists claim that women's cultural
differences render them superior in dealing with conflict and that women's
values would better promote social harmony than the patriarchal values that
now dominate our culture.

Still other feminists, most notably Catharine MacKinnon of the University
of Michigan, argue that the difference that gender makes in society is socially
constructed to preserve male power.'"' These theorists are sometimes re-
ferred to as dominance theorists. Women’s role, they argue, is not only
different, it. is inferior; it is not chosen, but enforced. The allegedly different
voice of women is the voice of the victim and should not be celebrated.

Internai feminist critiques of these theories include critical commentary
by African-American and other scholars of color, who attack feminist theory
that ignores or obscures differences between white women and women of
color.™ Likewise, lesbian and bisexual feminists uncover and critique het-
crosexual assumptions that devalue or mask the differences among gay,
bisexual, and heterosexual women.'™ Feminrist literature thus remains di-
vided over whether there is @ “"woman's culture” and whether women’s
experiences ever can be gencralized.

At present, none of the competing accounts of gender equality clearly
dominates the Court’s interpretation of the Constitution. Instead, the jus-
tices appear to wander from a symmetrical, liberal equality account to an
asymumetrical, difference account and on rare occasions even have acknowl-
edged that gender ditferences are based on arbitrary assertions of male
power, as MacKmnon claims. Moreover, the Court’s test for gender-based
classifications can accommodate any of these accounts of gender equality
because the test requires only that gender-based classifications serve “impor-
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tant” governmental objectives and be “substantially related” to the achieve-
ment of those objeccives.'™

In general, however, the Court tolerates explicitly gender-based classifica-
tions far more often than it tolerates race-based ones. Whether this means
that the current Court would permit states and local governments to adopt
gender-conscious affirmative action plans but not race-conscious ones,
though, is unclear. What is clear is that the meaning of gender equality
remains contested within the Court and American society.

The full impact of these varying visions of gender equality on the national
curriculum controversy, like that of compet 1g accounts of racial equality,
remains to be seen. The most radical dominance account is, of course, least
likely to wend its way into any mainstream policy, including curricular
policy. Nevertheless, complete curricular silence on gender equality issues is
unlikely to satisfy many Americans, who now seem to accept at feast a
minimal version of liberal equality feminism. Moreover, nearly all observers,
including many feminists, view gender-consciousness in some forms as
acceptable, even essential, within society and thus within the curriculum. As
such, like the race issue, the gender issue is unlikely to disappear. Rather, the
cultural significance of race and gender likely will remain contested, and
both issues will continue to be curricular lightning rods.

FUNDING AND EQUALITY

Some observers regard school finance as the greatest equality problem
facing modern schools and argue that the schools most affected by the
current weak economy are those that serve poorer children and that can
least afford aloss of funds.’* The purported link between family income and
educational achievement'* has led them to urge that more public money be
directed to resource-poor districts so that children in these districts will have
improved chances of obtaining the academic skills that are increasingly
essential to economic survival. Funding equalization, they argue, is an essen-
tial first step toward making education the emancipatory vehicle that
Horace Mann hoped it might become for the nation’s poorer members. As
such, they insist that all American schoolchildren should have a constitu-
tional right to equal school resources.

Under current federal law, however, funding inequalities aniong schoul
districts are not unconstitutional. Only when a state denics a chikl all access
to public education does the federal Constitution standin its way. the quality
of that education need not be equal across students or districts." "I'he Court
is unwilling to insinuate itself into the delicate process of measuring the
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relative quality of educational services or even into the arguably less subtle
task of determining what constitutes “equal pupil expenditures.” It thus does
not require that all pupils receive equal educational resources, as this might
prevent richer school districts from exceeding basic educational needs for
their children if they so desired. To require equal outcomes of this sort, the
Court fears, could lower the overall quality of schooling by compelling states
to offer one standard, and arguably mediocre, education to all ofits children.
Deference to local decision-making power and to the strong liberty-based
conviction that wealthier families and local communities should be able to
purchase the best education that they can afford for their children explains
the Court’s refusal to remedy even gross disparities in educational fund-
ing.'™

The national story, at feast as expressed in federal constitutional case law,
therefore is that children have no federal constitutional right to an equally
funded education. Equality means, at most, that all children have a right to
equal access to the minimum of whatever public education that the state
happens to provide. Consequently, in 1987, East Aurora, illinois, fourth
praders cach received an -~ “acation that cost $2,900, whereas Niles, Illinois,
fourth graders each received an education that cost $7,800,'™ and nothing in
current federal constitutional law rendered this a denial of the East Auroran
children’s equal protection rights.

To the uncertain extent that funding influences the quality of education
services, all American schoolchildren currently do not receive an equal
cducation. Many Americans nevertheless continue to believe that economic
disparity should be a matter of federal constitutional concern and that
economic justice should be a national priority. Indeed, some state courts and
legislatures have begun te act on this insight by interpreting state law to
require funding equalization. Here again, the tension lies berween those
who believe that equality under law means merely a rignt to equal access and
those who believe that equality under law should produce equal outcomes
and thus should employ redistributive measures designed to achieve equal
outcomes. But the tension surrounding the issue also betrays a larger rift
between those who believe in # capitalist, free enterprise system and those
who believe that laissez-faire economics guarantees a permanent economic
underclass.

This rift is relevant to the natonal curriculum controversy in a subtle, yet
important respect. Again, to the extent that the curriculum is a resource.
some would argue both that 1t must be distributed equally and that a
national priority should be to provide the funds necessary to assure this
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cqual distribution. They would also point out, however, that until the gross
disparities in educational resources are reduced, curriculum proposals of any
sort are a mere band-aid on a gaping sociai wound. The curriculum thns
cannot possibly produce the cultural cohesion that core curricularists seek or
the subcultural dignity that some multiculturalists prefer because it cannot
efface the more salient and divisive subcultural variable of relative wealtii. In
this view, as long as there is no insistence on equal outcomes, any national
standards will at most sct a common cultural baseline and will not prevent
cultural zeratification; some groups —often defined by their relatively preater
wealth —will be able to exceed that baseline in ways that will render their
children more mobile, more wealthy, and more powerful than childrea of
others.

LANGUACGE, SPECIAL NEEDS, SEXUAL
IDENTITY, AND EQUALITY

Remaining issues of equality that further complicate the task of forging any
national curriculum include bilingualism, special needs education, and is-
sues of sexuality.

Bilingual education and the more genecal issuc of linguistic pluralism in
American education are of the mnst direct relevance to the national curricu-
lum debate. The controversy, of cuurse, is whether the national curriculum
should be premised on the assumntion that English is the national language.
Some education reformers believe quite strongly that the most important
component of the “melting pot™ ideal is a common language. Yet the ways in
which language and cuiture are inextricably linked make this claim highly
divisive, even within the linguistic communities that seek to be assimilated
into the English-speaking mainstreas.'™ The argument against English-
only initiatives and in favor of buingu-{. bicultural education is that meaning-
ful access to puvlic education a~2 meaningful participation and representa-
tion within it reqire that child-en recsive instruction in their first language.

Although federal statutory law new rei‘res thar schools receiving federa!
money accommodate students’ language differences, the <ourt never has
held that the Constitution requires bilingual education. Like its reluctaser 10
demand equal school financing, the Court’s _eluctance to demand that all
stidents be taught in their native language likely springs from its fear that it
15 1l equipped to evaluate the financial and other implications of cuci a
mandate. Apain, this mcans thaw the legislatures and the schools bear the
primary responsibility for accommodating minority linguistic commar-ities
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within the school curriculum. As the American school populition continues
to grow more ethnically diverse, providing a truly bilingual, bicultural edu-
cation for all students may become more difficult and consequently more
cantroversial than it already is. Equal outcomes in this respect will be harder
to secure and harder to deny.

Education of children with language, mental, and physic.! disabilities and
education of gifted children are perhaps the most destahilizing equality
issues, as they force educators to rethink baseline assumptions about aca-
demic achievement and aptitude and about common educational standards
angd goalb. They also present agonizing choices about resource distribution,
as per-student expenditures for special needs students may be far greater
than for other students. These siudents now have an impressive array of
federal and state statutory rights, including the right to be taught in the “least
resteictive environment.” Like bilingual education, » vever, special educa-
tiun services for handicapped students currently isa . .tutory, not a constitu-
tional, mandate.

The final and curren:ly most coraroversial equality issue is the growing
insistence of some scholars and activists that the public school curriculum
should include materials that depict homosexuality and bisexuality in posi-
tive terms, that speak frankly about aips and its tran.mission, and that
provide support for students whose emerging sexual identity is gay, lesbian,
or bisexual."*' Relying on studies that show an increased risk of suicide
among gay and lesbian teens,'* as well as on the notion that sexuality may be
biologically determined and thus a purely arbitrary basis for discriminating
against gay people,'*’ these commentators claim that the schools should take
affirmative curricular and other steps to combat negative attitudes toward
homosexuality and bisexuality. Resistance to official efforts to encourage
acceptance of gays is profound, however, and has inspired loca! grass-roots
initiatives ar.d state constitutional amendments that seek to ban any public-
sponsored attempts to promote tolerance of gay, lesbian, and bisexual “life-
stvles.”*** The heart of this resistance is a conviction that public schools
should not teach accepance of homosexuality in particular or values toler-
ant of sexuaiity in general. Neither those whe favor nor those who oppose
inclusion of gay themes in the public schoal curcriculum are likely to prevail
in the cousits, given the deicrence given to school officials’ curriculum
choices. At most, religious parents who object to inciusion of these materials
on sexuality may be entitled to have their children excused from lessons that
touch on these concerns, Age't . tais means that whether and to what extent
a school includes gay themes « 1.5 curriculum will be a matter of local and
regional choice
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IMPILICATIONS FOR A NATIONAL CORE CURRICULUM

The kaleidoscopic array of viewpoints within each cluster of equality-based
concerns shows that the national story about equal protection under the law
is hardly monolithic, static, or plain. Rather, it is a fractious debate about
who belongs, on what terms, and according to whose definition of equality,
community, biological and sociological determinism, sameness and differ-
ence, morality and blasphemy, individualism, and governmental respon-
sibility for the unequal distribution of social and economic goods. Ttat our
debates about equality within education become high-pitched and tense
thus should come as no surprise. So much about which we agree so little is
so clearly at stake.

The Court’s racial equality decisions, in particular, highlight the defining
lines of the equality debates. They demonstrate that intentional exclusion of
citizens from important public goods and opportunities simply because of
their race is clearly unconstitutional but that, beyond this minima: concep-
tion of equality, the justices are deeply divided about what equal protection
under law means.

These same divisions surface beyond the Court when educators, parents,
+nd students consider the role of race in education, including in curriculum
planning. Like the Court, they are divided over whether and in what way
race-consciousness should be part of the curriculum. Like the Court, they
disagree about whether current racial disparities are the product of past or
present discrimination and, if so, whether discrimination means only the
intentional acts of government. Also divisive, even explosive, is whether a
person'’s race does in fact, or should ideally, matter to her cultural identity or
otherwise, as people debate whether the race of an author should be relevant
to decisions about which authors to include in a literary anthology, whether
the race of anapg.licant should be relevant to her admission te an educational
program, whether race-based slurs are disciplinable speech, or whether
people of a particular race are essentially different from those of another.

When one adds to these race-based concerns the range of concerns raised
by differences based on religion, economic class, gender, ethnicity, physical
and mental abilities, and sexual identity, the prospect of forging “a” national
curriculum dims. Stanley Fish's claim thar it is “difference all the way dovyn”
grows more compelling, and the risk that any one curticulum will obscure
these differences grows more considerable and worrisome. Even the United
States Supreme Court—surely no radical organ of counter-cultural
thought —cannot agree about this tension between our differences and our
common identity. What becomes obvious is that, while a commitment to
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equal protection under law is central to the American aspirational wnum, it
often is rendered impossibly complex by our pluralism. Consequently, to talk
meaningfully about equality —-our political sameness—one must also be
prepared to discuss the multiple aspects of human identity that may modify
or qualify this political sameness and that constitute actual or imagined
boundaries among citizens.

CONCLUSION

Taken together, these First Amendment and equal protection cases offer
several messages for curriculum planners. First, they highlight central na-
tional concerns. Freedom of religion, freedom of expression, and equality
undeniably constitute, in a broadly symbolic way, expressions and carriers of
values that are thought to be widely shared in the United States. Talk about
these constitutional issues—especially when conducted by the national-level
Supreme Court - highlights who we think we are and who we wish to
become. As such, these discussions should be important components of any
national core curriculum.

Second, the conflicts within and beyond the Court iilustrate that these
constitutional values are contested, even within the ranks of ideological
allies. The Supreme Court cases on these issues are all hard cases, even when

the justices feign otherwise. To teach about these cases is to teach about
contflict and about competing versions of fundamental questions. Indeed,
even a thoroughgoing traditionalist must acknowledge that the central con-
stitutional issues remain unresolved, fluid, and multisided.

Third, the case law reveals the current Court's steady movement toward
delivering greater power to “the people” and less to the courts to monitor
the performance of government officials -including school officials. Free-
dom of religion and expression, as well as equality, are more the citizens' job
to define and enforce than that of the judiciary. How and whether our
children are educated about the constitutional conflicts thus has become
more critical, lest those who will inherit this power be unable to see, let alone
effect, the complex balance that these constitutional conflicts demand.

Fourth, the case law teaches that within a liberal democracy calls for
national solidarity must always be contingent, qualified, and sensitive to the
dangers of the solidarity instinct. National history reveals that in significant
moments, cspecially when most frightened of aggression from foreign
powers, Americans have betrayed a tendency to engage in an “hysterical
taking of stock” of the American personality. Moreover, the Court has not
always responded with restraining reason but instead, in tragic cases that
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took decades to overrule, has supported senseless repression of difterence.
Those who rebel against strong appeals for a national, coherent core
whether in education or in other arcas of domestic policy have ample
historical and constitutional reasons to sound an alarm. Awareness of this
national judicial and human tendency therefore should be an abiding and
critical part of any discussion of national values or lessons.

Our constitutional history also reveals that from our constitutional begin-
nings —not merely from the civil rights battles of the 19608 we have been a
nation in turmoil over our ideological, racial, cultural, ethnic, religious, and
gender pluralism. Knowing the history of constitutional contlicts thus 1s an
important part of knowing America and of understanding the deeper so-
ciopolitical bases of the arguments for and against a national curriculum.

In sum, our national constitutional tradition is one of perpetual struggle
to balance multiple competing concerns. Solidarity in respecting democratic
processes and the outcomes they produce is important. But demanding that
our general practices accommodate our ideological, religious, racial, gender,
ethnic, and multiple other differences is equally important. Americans are
joined most distinctively and paradoxically by a constitutional commitment
to the right to dissent  though not by unanimity on the limits on that right.
The challenge, then, of any national curriculum is to convey this struggle
and paradox in terms that will enable all students to participate equally,
meaningtully, and productively in it. The final chapter outlines the features
of a curriculum directed toward this goal.




6 Toward Constitutional Literacy

Socialization has to come before individuation, and education for freedom cannot
begin before some constraints have been imposed. — Richard Rorty

Teach the conflicts.—Gerald Graff

INTRODUCTION

Our commitment to the right to dissent and our sharp disagrecements about
the content and the borders of this right do not mean there are no common
terms, texts, or themes that bind the nation. Likewise, that our romman
knowledge is provisional and thus may be fallible does not mean that we
cannot or should not impart it to our children.

The disagreements and fallibilities among us do mean, however, that, 10
the extent that education seeks to pass on the current state of our national
knowledge, 1t should “teach the conflicts™' along with the consensus.
“Teaching the conflicts” means that reformers must take seriously both the
force of E. D. Hirsch's lament that our students suffer from profound fact
gaps in traditional subjects and the multiculturalists’ arguments for an ex-
panded Armnerican anthology.

But how, exactly should curriculum planners implement this vague goal?
What must a curriculum include to make practical sense of the claims that
both stability and change, both commonality and pluralism, are crucial?

This final chapter responds to this practical aspect of the core curriculum
debate by outlining several curricular implications of the preceding histor-
ical, philosophical, and especially constitutional materials. The focus in this
chapter is on the social studies segment of the K through 12 curriculum and,
in particular, on subjects relevant to what can be called constitutional literacy,
because these subjects are illumined most clearly Ly the constitutional case
law.*
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The chapter describes several gaps in the common knowledge of Ameri-
can law students that are relevant to their constitutional literacy. In particu-
lar, entering law students display weaknesses in language skills, knowledge
of traditional aspects of United States government and history, and knowl-
edge of the history of contemporary conflicts regarding race, gender, eth-
nicity, and religion. Even the nation’s best students lack much of the knowl-
edge that both the core curricularists and the multiculturalists deem “basic.”
For example, some do not know baseline civics—such as how a bill becomes
law—and are unable to locate significant, culture-defining events—such as
major wars—within an historical framework. Many more know little of the
historical background of our civil rights—such as when the Nineteenth
Amendment was passed.

Addressing these deficiencies in all students indeed in all adults—is an
appropriate national objective because the knowledge and skills at issue are
essential both to constitutional literacy and, in turn, to meaningtul participa-
tion in the constitutional conversation, especially to deliberations about our
racial, religious, and other differences. Pervasive constitutional illiteracy
compromises cur collective ability to confront the dilemma of our differ-
ences with a common sense of the interests at stake and with a common
commitment to effecting policies that take adequate and informed account
of our different histories, beliefs, and interests ‘That is, constitutional litera
is important not only to intelligent self-governance but also to the mutual
respect and toleration that is necessary for peaceful co-existence within a
heterogencous culture.

To argue that constitutional literacy should be 4 natiunal goal, however,
is not necessarily to endorse federal-government-imposed standards or 2ven
to assert that a national level body must determine the content of the
constitutional curriculum. But, if state and local governments are not ful-
filling this objective. then as a nation we have cause for alarm, and national-
level officials should explore various means by which the objcctive might
be achieved. If state and local governments can be inspired to act with-
out federal intervention, then there is no reason to involve national in
stitutions in this aspect of education. In short, whatever institutional re-
sponses are most likely to achieve the preferred curriculum results in the
most efficient manner should be allowed to do so. The main ambition of
this boaok is to identify one category of these preferred results rather than
to analyze the many possible organizational, pedagogical. or other rea-
sons why constitutional literacy is not being achieved under the current
system.
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OUR CONSTITUTIONAL ILLITERACY

Hirsch and other core curricularists claim that education is failing our stu-
dents because they giaduate with little common knowledge of history,
geography, science, literature, and otherbaseline subjects. Their evidence of
this is their own observations and the many national studies that test this
information. Experience with law students lends further support to the core
curricularists’ claims that the knowledge gaps they identify are real and
serious.

Law students’ knowledge gaps are particularly relevant to debates about
the curriculum at other levels because these students’ gaps are very likely to
be shared by most other Americans. Law students are drawn from all disci-
plines and from a range of American colleges and universities. There are no
mandatory pre-law courses, and most come to law school directiy from
college. Nothing, other than superior undergraduate grades and solid Lsat
scores binds this group together. As such, law schools have a bird's-eye view
of some of the very best and most motivated recent graduates of the nation’s
post-secondary schools. Nevertheless, these students mirror several of the
serious problems that educators at the undergraduate and secondary school
level already have identified and thus offer especially compelling evidence of
the pervasiveness of these knowledge gaps.

First and most significantly, law students betray weaknesses in writing
skills. Poor grammar, spelling, syntax, and organization are common
enough problems that some law schools have hired English teachers to assist
their students. Moreover, teachers of legal writing often find that students’
inahility to draft logical, coherent legal memoranda stems more from basic
writing problems than from difticulty in handling the subtleties of the law.

Although the causes of these writing problems likely are complex, one
contributing factor seems to be the students’ lack of monitored writing
experience in their earlier education years. When asked. few students can
recalla time in their post secondary edueation when a teacher analyzed their
wiiting or demanded a rewrite of an assigned paper. Some students man-
aged, even at prestigious undergraduate schools, to escape with very little
witting experience. Even those who did considerable writing throughout
callege sometimes report that they received little or no critical feedback on
their wiiting other than a final grade. Writing problems, of course, can
hetray analytical problems, some of which can be explained by the nac-
cesstbility of legal doctrine and its often arcane vocabulary. But even when
asked to write on nonlegal subjects, some students have difficalty commu
nmicatimg grammatically, persuasively, and logically. Whatever the cause of
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these problems, they have become so noticeable that few professors would
deny that they compromise the students’ ability to communicate ideas
cffectively.

Moreover, if —as much writing theory suggests  a writing problem be-
trays an underlying thinking problem, then there is reason 1o believe that Jaw
students’ eritical analytical abilities are not as developed as one might hope.
A disorganized or poorly reasoned essay often may cetlect a stud. 1t's in-
ity 10 read others” arguments aceurately, synthesize them, and to inter-
pretthem ertically Yet analyzing arguments obviously is essential to a wide
range of other tasks, moluding voting, that are critical parts of productive
public and private Iite. Some entering law students complain that they have
little poov trainmg in this type of rigorous analysis and thus are unable, at
first, to subject arguments 1o entical inguiry. Theretore, to the extent that
some core curncnlansts believe that American studemts’ language and crit-
warl thinking skills are weak, law schools lend support to their thesis.

A second, central claim of the core curricularists is that American students
lack basic knowledge of United States history and government. Many na-
tional studies conducted during the 19705 and 1980s indicate that current
students know less history and civics thandid the generations before or after
them, because they were educated during the period in which American
students” performance in most subjects—including history and civics—
declined.! Even as late as 1488, however, national studies of fourth, eighth,
and twelfth grade students indicated that most American students had a
limited grasp of United States history.* Moreover. national assessments of
trends in achievement in civics indicated that the average proficiency of
seventeen-year-olds in 1988 was significantly less than that of their counter-
parts in 1976 and 1982.° Although a majority of seventeen-year-olds in 1988
could write what the study report deemed an acceptable definition of de-
mocracy,” only one-half showed a detailed knowledge of major government
structures and their functions, and only six percent betrayed a more devel-
oped understanding of 4 wide range of political institutions and processes.’
This was so, even though ninety-three percent of these students had taken at
least one course in this area during high school *

Here again, this general claim of knowledge deficiencies is corroborated
by experience with law students. Few law students today likely left second
ary schooling without learning such historical facts as when the Civil War
and World Wars Tand Il were tought. Nonetheless, law classtoom discus
sions of court decisions rendered during these time periods often must be
prefaced with renmnders that they are war-era cases, That is, even our highly
maotvated, bright, and accomplished law students do not all possess a rudi-
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mentary — let alone an elaborate  internalized and readily accessible histor-
ical time frame into which they can fit the new matenal.

The students recognize this and are quite eloquent in expressing their
deep frustration with an education that left them unable to locate them
selves in an historical time frame. They feel, correctly, that they have been
betrayed by American education and now are lost, in an important intellec-
tual sense. As Hirsch puts it, they lack a schema, a way of organizing and
making sense of facts, and thus are unable to remember and apply them. Put
another way, they have considerable data, but no program.

The depth of these history and government fact gaps is illustrated by a
remark made by one first-year law student several years ago. In an introduc-
tory lecture about the court system in the United States, | mentioned that
there were two systems of courts —federal and state —with different, though
at times overlapping, jurisdiction. One student said, audibly and sincerely,
“Well, I'll be damned.” Basic principles of federalism are not, it seems,
common knowledge among entering law students.

One teacher’s anecdotes do not, of course, a theory make. Those who
condemn Hirsch and others on the ground that they rely roo heavily onsuch
anecdotes have a valid concern, in that the narratives can be overdramatic
and can obscure other data that highlight the students” strengths rather than
their weaknesses. Moreover, claims that modern students have weaker aca-
demic skills than their predecessors often ignore that the student population
of post-secondary professional schools has changed as higher education has
opened the door to students who before were denied access. And those who
declare that we face a literacy crisis can exploit the American tendency
quickly to embrace any negative assessment of our national academic profi-
viency. As the earlier chapters in this book have shown, this tendency is a
long-standing American tradition.

Nevertheless, these tront-hne anecdotes also are data that. in this case,
reinforce and animate numerous national test scores. That is, both the
anecdotal and the systematic empirical evidence support our sense of our
own weakness when it comes to our knowledge of national history and
government. Moreover, even if this common knowledge is no worse than it
was 1n decades past, it remains surprisingly and depressingly thin.

Not all students, of course, are as uninformed as the lowest test scores or
the most depressing anecdotes suggest. Instead, law teachers confront dif
ferent “reading groups,” which range from a few blue-ribbon students to
some who would score quite low on the national measures of knowledge in
history and government. Protessional schools now tace the sime problem
that tirst plagued undergraduate schools in the carly 1900s, when they began
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to admit highly inrelligent but untutored immigrant students along with the
well-tutored students. No longer could the faculty assume that all under-
graduates shared a common set of literary, historical, or other facts or skills.
Similarly, law schaal faculties today cannot assume that entering students
shzre a common base of saphisricated knowledge of United States history or
government.” And, when law professors cannot assume that their entering
students possess this knowledge, then it is fair to say that one cannot assume
this knowicdge 1s possessed by many other groups of Americans. ™

If our students are weak on traditional history and government knowl
edge, however, then they are weaker sull on the historical and other knowl:
edge that multiculturalists wish the tests and curriculum would emphasize.
There are not yet national studies that measure the average twelfth grader's
mastery of women's history, African American history, Native Amercan
history, or histories of other nondominant groups. At present, therefore, our
best window into the average American student’s familiarity with these
subjects is an analysis of the contents ot history and civics textbooks to which
most of them have been exposed.

The influence of textbook contents on actual curriculum content is im-
mense, as many commentators have observed.!' The constraints of teacher
time and imagination, local school board and state board of education
directives, and the desire for uniformity in instruction all give clementary,
secondary, and even post-secondary textbooks a powerful role in shaping
curricular content. Their contents thus are an important gauge of what most
studentsactually are taught, which of course has some bearing on what they
learn about a particular subject.

As Frances FitzGerald has reported in her eye-opening book, America
Revised,'* the textbook choices are limited and often are determined by the
textbook selection decisions of a handful of populous states. For example,
California, with its large population and centralized textbook selection pro-
cedure, wields massive influence over the textbooks available throughout
the United States because textbook companies develop books that match the
demands of their biggest customers. Although the availability of paperback
books and other alternative materials enables creative teachers, especially in
wealthier districts, to supplement the basic texts, research suggests that most
teachers rely on basic textbooks.

Much nonetheless has been made in the popular media and in some
recent academic works about the alleged skewing of historical texts to
accommodaie feminists, people of color. and other groups that seek 1o
modify the standard histories taught in American schools. The claim is that
political compromises made with such groups, rather than intellectual integ
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rity and a commitment to balanced and accurate presentation of facts, have
governed textbook and curricular content decisions of late. In particular, the

New York State School Commission was publicly condemned by Arthur
Schlesinger, Jr.."* and ot"ers for bowing to pressure to teach a more Afro-
centric social studies curriculum in the New York public schools.

The older texts and supporting materials certainly lacked the balance and
nuance essential to an accuraic sense of American history.’* And, although
textbook inroads have been made by racial minorities, feminists, and other
groups seeking to complement the traditional texts, they often are limited to
slender sidebar discussions of the contributions of racial minorities, women,
and other groups to American history, merely tacked on to the main text,
rather than integrated into it.'* What little multiculturalism has made its
way into the texts tends to be a thin and marginalized version of it. which
often means only a handful of selections about women and African-Ameri-
cans, rather than an extensive and pervasive presentation of a wide range of
subcultural groups. For example. a text nught mention Booker T. Wash:
mgton and Elizabeth Cady Stanton, but not Carter Woodson, Marcus
Garvey, W. E. B. DuBois, Sojourner Truth, or Mary Wollstonecraft and may
omit altogether central figures from other subcultural groups.

Indeed. despite the politically loaded nature of the issue, most observers
likely would concede that the popular textbooks fall far short of the multi-
culturalists” demands. As Frances FitzGerald has reported, interest-group
pressures more often cause textbook companies to delete materials than to
add them."* These companies seek to produce books that are noncontrover-
sial and inoftensive to the widest possible range of consumers. The predict-
able result often is bland presentation, silences. and at times, a grossly
simplified and superficial discussion of complex. controversial, and serious
social issues.

The evidence about what our elementary and secondary school students
do not know again is corroborated by experience with graduate students.
Law classroom discussions of gender and race equality, of economic justice,
of ideological and religious freedom, and of sexual identity all indicate that
students have little common knowledge about these subjects. For example.
few can name even the approximate year in which women were given the
right to vote or are aware of the varied and competing strands of femimst
thought or of the rich debate about the social implications of gender Com
mon knowledge of racial politics in American history ofien is restricted to a
general impression that things once were very bad - “we had slavery”  then
progressed to an era of "separate but equal.” followed by the civil nights era,

139




[€)

ERIC

Aruitoxt provided by ERic:

Toward Constitutional Literacy 135

which resulted in legislation that some think "went too far” with “quotas
and affirmative action” and that others think is still necessary because “dis-
crimination is still happening,” given continued racism and disparities in the
opportunities available to Africatt Americans and whites. Many do not know
about pre-Civil War abolinon eftorts, about the range of arguments for and
against civil nghts legislation, or the names or contributions of significant
African-Americans other than Dr Martin Luther King, jr., and, perhaps,
Booker T. Washington.

Little evidence, moreover, supports the dlamt that most college graduates
have been so overpowered by temmnist, leftist, or multeultural leaning un
dergraduate professors that they have emerged from college hke minded,
cowed, or even especially familiar in these issues. Those who accept the sen
sationalist claims that college campuses now are indoctrinating students into
muliicultural radicalism underestimate the resilience of the traditional cur-
riculum, the domesticating power of promotion and tenure processes, the
glacial pace of fundamental changes in pedagogy, and students’ natural resis-
tance taideas or methods that threaten their existing beliefs and values. Even
students who were required to take some courses with what might be
termed a multicultural or teminist theme show no signs that the exposure ef-
fected their political transtormation or that it even made them more conver-
sant in feminist, African-American, or other nontraditional history or litera-
ture than peers who did not have such courses. Those few who took several
vlective courses in these areas or who majored in women's studies or African-
Amierican studies often were drawn to the subject because of intellectual and
political tastes that were formed before they enrolled in the classes.

There is, however. a critical difference between students’ lack of knowl-
vdge about the nontraditional literature and their lack of knowledge about
tradittonal national history and civics. Few students regard ignorance of
nonmainstream history as worrisome. They thus are far less motivated to
purstic such studies on their own Indeed, students often resist any discus-
sion ot race, gender or ethnieity cither because they view these as “political”
themes trrelevant o their coursework (even when the course topic is as
politically and soctally charged as, tor instance, constitutional law) or be-
cause they have preconceived notons about how these themes should be
introduced and what position one should take with respect to each. The
main point here, however, 15 not that students should adopt 2 particular
stance toward multicaltural approaches to Amencan history or government;
it s that they possess little of the knowledge on which these approaches are
based and that their attitude toward the approaches often makes this knowl-
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edge deficiency hard to cure, particularly without mandatory distribution
requirements.

Other areas of concern—which hardly exhaust all that are relevant to
either the Hirsch or the multiculturalist thesis—include knowledge of cur-
rent events, world history and geography, political theory, philosophy, eco-
nomics, world literature, and intellectual history. In all of these areas, even a
teacher of graduate students can assume very little shared knowledge. Not
all of our students read a daily newspaper. Not all comprehend the meaning
of the sentence, “The procedure was Katkaesque,” or of the words “norma-
tive” or “utilitarian.” Many do not know how a federa! bill becomes law or
that the Bill of Rights constrains only governmental, not private, power. Very
few know that the original Constitution protected slavery. Some do not
know these things even after graduate school.

TOWARD CONSTITUTIONAL LITERACY

To name gaps in our students’ readily accessible store ot knowledge ob-
viously is not to prove that they are cause for alarm. After all, law teachers
and teachers in other disciplines still are able ta communicate with students
well enough to transmit the knowledge and skills necessary for them to
become competent professionals. The heart of the core curriculum debate is
whether these gaps should distress us and, it so, whetlier the answer is to
require that all students be taught a common set of tacts, allusions, or values.
This in turn involves the question of whether we already have, or need to
forge, a robust, common, national, and public vocabulary, identity, or value
structure.

As was discussed 1n Chapter 3, those who argue for a national core
curriculum insist that all nations, all cultures, need a common cultural
literacy to survive and that the United States, in particular, is in desperate
need of a unifying, rooting center. We have lost, some critics charge, even the
minimal communal consensus ard connection essential to a common mo-
rality, meaningful participation in public life, and civic consciousness. The
dirc consequences of this void, they believe, include the violent crime, racial
and ¢thnic factionalism, and acute anomie and alienation that have become
American commonplaces. Without some sense of the whole, and of our
connection to others, people collapse into self-consciousness, a “culture of
narcssisin,” atid special interest-group politics.

Fhe crts of the call for coherence, whose views were considered in
Chapter o, teply that an mstitutionalized or govetnment-forged communal
LONSUIOLSIIe9Y 15 an oxyinoron. Such consciousness would be contrived and
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jingoistic and likely to privilege somu #.:5raioral communities” interests
and traditions over others, Any drive te < urufyinyg cultural center inevitably
becomes, in the hands of its missionaris 2, « means of erecting boundaries to
tence out non Caucasians, tion Chiisuans, non-Conservatives, and any peo-
ple whose tainily values or persona practics - de,are from those of a conven-
tional Judeo-Christian, Anglo Saxoi.. middle class norm. That is, a national
civic consciousness might be a fiee th-ory, 11 it has proven to be, through-
out American history, a repressive, discriininatory. and illiberal practice.

Moreover, continue these cittics, no two groups of cultural coherence
advocates agree on the analytical grounds of his coherence: there are dis
agreements on such fundamental pomts as whether there is a universal
good, whether a political (as opposed to private) order based on communal
principles is desirable. or to what extent community tends to shaps or
constitute personal identity.'" As such, the phrase “foster common values” is
impossibly vague —if not dangerous.

And finally, some say, it is fatuous to assume that the ability to recite
discrete facts, chase down literary allusions, or recognize even half of the
items on Hirsch's well-intentioned list is the type of shared national knowl-
edge we should foster. Teaching students "national facts” does not mean
they will learn to use these facts. Over ninety percent of all high schoolers
take at least one course in United States history or civics. Most are given the
basic facts but by testing time, or soon thereafter, lose them.

We thus begin to appreciate why calls to curricular action often go no-
where. Even those who think they agree on the need to foster the ideal of a
national community often have very different aims and assumptions. Many
people feel. quite deeply, the need for a core curriculum and some cultural
centering. But some believe that the core community value is, among other
things, individualism, whereas others believe it is, or should be, strong
communitarianism. Some believe that a core curriculum should be based on
conventional family values, whereas others believe that it should be based on
tolerance of widely divergent family and other values.

Indeed. even it we set aside the enormous complexities of defining an
aspirationdl core curriculum and sought only to teach abeut our existing
commonalities, we still would face the complexities of describing this exist-
ing center, if 1t exists. ‘That is, if we agreed that school should acculturate
children into the world as itis, rather than forge anew world, we still would
need to agree on what that world is. Thereafter, we might proceed to the
atbitious task of defining the world as it should be anu then crafting
educattonal programs to help our children create that world. Serious discus-
sions of erther point, however, tend to bog down quickly into irresolvable
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differences. in part because both the descriptive and aspirational visions
hinge on assumptions for which we lack sufficient empirical data to muster
consensus. The debate inevitably lapses into hunches, anecdotes, myths,
stereotypes, and polemics.

We might simply abandon the search for an existing set of core values and
instead scek consensus only about “ “the conditions for political discussion of
enduring moral disagreement.’ ”'* That is, we could establish a curriculum
that inculcated only the procedural value of according all arguments and all
speakers an equal opportunity to be heard, in an effort to forge a society of
“mutual respecters.”' Yet this might skew the community toward coinnro-
nuse positions and thus might create a bias toward centrism as the core
cultural value. It could, in turn, undervalue nonconformism and dissent and
toster a depoliticization of our political arrangements.?® Clearly, even a mod-
est procedural request that everyone be given his or her conversational turn,
during which all others are to listen and to take seriously the speaker’s
claims, is nonncutral and potentially divisive.

Does all of this mean that the quest tor national literacy is doomed and
that no meaningful word can be said on the matter? Will any national
curriculum proposal reflect only a political power grab, not reason or any
common, public good? Is any common curriculum proposal vulnerable to
such effective analytical, empirical, and normative cniticism that none should
be adopted?

To pose these questions is to suggest an answer. Many of us are not, when
pressed, as alienated or ironic as we seem, especially when it comes to our
children. Many of us do not want to relinquish the resilient progressivist
dream of common national goals, and many of us still fear the negative
consequences of the “centrifugal forces” that led Harvard educators in the
1940s to recommend common distribution requirements for all college stu-
dents and a more uniform curriculum for all secondary and elementary
students. And, in more basic and practical terms.

[elven ardent radicals, for all their talk of “education for freedom™
secretly hope that the elementary schools will teach kids 1o wait their
turn in line; not to shoot up in the johns; to obey the cop on the cerner;
and to spell, punctuate, multiply, and divide.*

That is, despite our many serious and perhaps unbridgeable conflicts, there
are convergences worth noting and bolstering. These convergences, as well
as their limits, have several direct implications for the national core curricu-
lum debate. Among them is thac closing the history and other knowledge
gaps described above should be a matter of national concern because the
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achievement of at least minimal knowledge and skills in these subjects is a
worthwhile goal for all American schoolchildren. Indeed, some of us believe
that access to these baseline lessans is so valuable that it should be every
American child’s birthright.

OUR CONSENSUS

Cynicism about education’s benefits tends to melt when we confront the
stark and terrible costs of illiteracy. We share 4 common concern that our
children be literate in the most basic sense of that word. When schools
produce students who cannot read, do basic math, or recognize the rough
geographical and historical framework of traditionally important national
and international events and ideas, then most people become deeply con
cerned, even outraged. Failure to assure that all able students be taught the
basic elements of literacy is considered by many to be a denial of a funda-
mental human need, inasmuch as literacy is necessary to meaningful par.
ticipation in modern economic, political, and socal life. Much of the na
tional curriculum doubtless should be devoted to assuring such literacy, a
goal that likely is not hopelessly controversial.*

Convergences exist, however. not only with respect to these relatively
objective academic subjects or skills  such as geography. reading, and math
skills —but also in areas that invelve the subjective matter of political know!-
edge and values. Specifically, a surprising number of American commenta-
tors argue that baseline constitutional commutments are one part of our
national identity and should be included in all American schoclchildren's
cducation.?* Indeed, regardless of their political orientation, most writers
who address themselves to citizenship education converge on several basic
points. Virtually all favor instruction on the formation of the United States,
the United States Constitution, and basic principles of government, as well as
on the general history of the United States and of the world. Surprising,
however. is that many liberal and conservative writers agree that teachers
should expressly inculcate in their students respect for principles of due
process, freedom of expression and religion, and equality. That is, despite
disagreements over whether a national core curriculum, in theory, is possi
ble, desirable, or dangerous, in practical application discussions comimnon
values emerge that bind many Americans together -- values that most be-
heve should be reinforced by the government, if necessary.

‘The common values that emerge repeatedly in these proposals are,
roughly and generally. a restatement of the basic constitutional compact.
described in Chapter s. Just as the Court in Fierce concluded that a demo-
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cratic education must seek both to mold students into respect for democratic
principles and to free them from unreasonable dominant influences, most
commentators likewise agree that a “democratic theory of education recog-
nizes the importance of empowering citizens to make educational policy and
also of constraining their choices among policies in accordance with those
principles - nonrepression and nondiscrimination —that preserve the intel-
lectual and social foundations of democratic deliberations.”** Most favor an
education that socializes students into respecting a decidedly nonneutral
republican civility - the value expressed in Fraser—yet that also gives them
the knowledyr and analytical skills essential to critical liberal dissent—the
value expressed in Tinker. Most commentators do not believe that our
studentsiteed only the basics—that is, language and cognitive skills and bare,
factual knowledge  as some strong individualists and others prefer. Rather,
they urge that schools also engage in constitutionally grounded citizenship
education: schools should teach students “widespread and enduring toler-
ance for different ways of life,"?* to recoil at injustice and cruelty, to think
critically about palitics. to value self-determination as expressed in the right
to vote and other forms of self-rule, to respect common laws that preserve
the common interest in security and general public welfare, to value vig-
orous, informed dissent and the principle of equal justice under law, and 10
recognize that many of these interests are in perpetual tension with the
collective interest in majoritarian democratic processes.

Simply and unfashionably put, many believe that students should be
taught to respect the Constitution and the Bill of Rights. These people regard
constitutional literacy as a proper curriculum goal that includes not only a
relatively objective traditional knowledge component —basic language skills
and mastery of United States history and civics—but also a subjective com-
ponent —respect for constitutional values.

Closing the current, serious gaps in this constitutional literacy should be a
high priority of any national curriculum initiative, and a curriculum that
includes extensive, in-depth coverage of traditional language skills and social
studics is a proper national goal. But the curricular relevance of the dis-
parities among us is indisputable. and the hostility of some core curricularnists
toward multiculturalist critiques of the traditional curriculum, including the
social studies curricutum, seems very misplaced.

OUR CONFLICTS

FEven the justices of the United States Supreme Court disagree —sometimes
bitterly about what, precisely, the abstract constitutional principles of free-
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dom of expression, freedom of religion, and equality mean in practice, under
what circumstances public interest should trump individual or group au-
tonomy, and how best to inculcate respect for both the public and in-
dividual interest. The areas of fiercest debate concern the historical and
contemporary role of race,’* gender,?” ethnicity,** socio-economic status,*
religion,*® and sexual and reproductive freedom*' within our public or civic
virtues,

These issues are, of course, the ones that most divide modern curriculum
planners, including social studies curriculum planners. The greatest chal-
lenge for contemporary teachers is how to address these particular issues
within the classroom, and any option—be it silence, viewpoint-specific dis
cussion, or open-ended debate —will be controversial and may spark crit-
iciém from students, parents, colleagues, or administrators.

Where consensus ends and conflict overtakes us, educators should follow
Gerald Graff's advice to teach the conflicts that are present in society-- not
attempt to resolve them for the students. That is, American educators
should teach not only an overall historical framework, specific knowledge of
United States government and history, and the basic tools of literacy -
reading, critical thinking, and writing—but also the unresolved constitu-
tional conflicts canvassed in Chapter 5, and the competing interests at stake
within each cluster of constitutional concern.

A “teach the conflicts” approach to our constitutional principles is im
plied, if not required, by our historical and contemporary constitutional
theories and practices, especially our First Amendment commitment to
freedom of expression and the so-called marketplace of ideas. By reaching
the conflicts, a common historical time frame and a commitment to consti
ttional values need not translate into stale, 1950s-style civics or into repres
sion of the best arguments against our common commitments. likewise,
soclal studies need not be reduced to "a narrow patriotism |or| a policy of
isolation "4

To teach the confliets would mcan that the multicultural critiques of the
taditional materials would become more visible and audible within the
cuirdcnhon, not less so, for several reasons. First, the American history of
exchiding people on the hasis of race, religion, ethnicity, and gender makes
Plain that these particalar aspects of human identity have both compromised
and at times strengthened our democratic principles. They have played a
fundamental 1ole i shaping Anierieans’ social and economic opportunities
and remain important calturat lightning rods in ways that deserve our best
imtellectual eneigy 'To deanse the soclal studies curriculum of competing
interpretations of racial or gender equality or of the most destabilizing
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arguments of the <ritical and multiculturalist theorists is to stifle awareness
of some of our most fundamental and agonizing social problems.

Moreover, the difficulties we continue to have in dealing with our differ-
ences indicate that we all need better knowledge about race, ethnicity, and
gender. At present, all sides of public and classroom debates of these issues
too often betray inadequate reflection about them and unwittingly reinforce
the divisiveness some seek to overcome. Ethnicity often is treated as inter-
changeable with black, as if “ ‘black’ |were) the only ethnic group in the
United States.”"' Toni Morrison may be introduced to students as a “black
female author,”** while Virginia Woolf's race goes unmentioned. Multi-
cultural education typically translates into African-American studies — usually as
an elective only —with no other curricular offerings designed to introduce
students into the vast range of other American cultures.

When the term ethnivity is extended beyond black Americans it soon
becomes so broad as to become virtually meaningless, as, “in America, all
|[people| can view themselves romantically as members of some out-group.
so that combining the strategy of outsiderism and self-exoticization can be
quite contagious.”*" Indeed, the elusiveness and fluidity of the terms ethnicity
and race rarely are explored at all, such that many Americans are inclined to
treat each as a fixed category “that explains other phenomena . . . rather
[than|as that which nceds to be understood and explained. ™'

The unfortunate consequence of this superficial treatment of race and
ethnicity is that we often wrongly see only two possible approaches to both:
ethnic/race consciousness and separatism or ethnic/race blindness and
assimilation. This lcads either to the trivialization of ethnicity and its cultural
significance - "we are all ethnic” -or the effacing of its modern complexi-
ties—"only African-Americans are.” The vast range of intermediate and
hybrid possibilitics never is explored, and public dialogue about race and
cthnicity becomes unnuanced and unduly polarized. This binary thinking
likewise infects our approach to the curriculum such that proposals for
multicultural education are met with conversation-closing statements such
as the following: “'If we start accommodating one group—blacks —then we'll
have the Haitians and the Vietnamese and the Pakistanis; where will it end?”
No middle-ground or third-ground alternative can emerge because our
discussions stall at the threshold.

Common knowledge about gender, religion, sexuality, and reproductive
issucs too is thin, which again leads to public dialogue about each issue that
takes on an either/or, sloganistic cast. Feminist theory, though read by very
few, nevertheless is deseribed (usually by the nonreaders) as radical and as
though it were monolithic and absurdly irrelevant to nonradical citizens.
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Matters of sex and sexuality likewise are, as Judge Richard Posner has re-
cently stated, ill-understood even by many educated judges, let alone by the
average voter, which leads to decisions in which people substitute intuition,
fear, and myth for careful research or reason.’” Religion often is reduced to a
signifier that means only Christianity and religious conflict to one that
means only struggles between Christians and Jews or atheists. Other reli-
gions are exoticized such that they do not appear in our public vocabulary,
and debates about religion glide over the vast terrain between the Chris-
tian/ Jewish simplification of religious contlicts and the " we are all religious
people” trivialization of religious identity.

We are not, in short, doing our constitutional homework, and our class-
room and public conversations reflect it. Anecdote often masquerades as
theory. The political opposition—however defined—is sensationalized and
reduced to a cartoon, which then is easily mocked and dismissed. Emoiional-
ism trumps dispassionate discourse, and any middle or qualified ground is
treated contemptuously as the path of weak-minded intellectual sell-outs
rather than as a viable course for people who in good faith wish to consider
the evidence and feelings on all sides. Often missing from our debates is an
audience - someone listening to learn and, perhaps, to change.

The most striking omission from many of these conversations, though,
are facts, including historical evidence. Many discussions of race, gender, and
cthnicity could be ground to a halt, or redirected to a more productive
exchange, simply by asking the question, “What books or other evidence
have led you to your conclusions about | feminism, racism. etc.]?” Instead, we
separate into blocs of adherents and opponents and chant slogans across a
vast, seemingly unbridgeable cultural divide.

Including multiculturalism issucs within the curriculum and demanding
that discussions of race, gender, cthnicity, and sexuality become more in-
formed by study and evidence, and less of an cxchange of unqualitied and
uncxamined attitude, might help us to elevate the quality of our public
deliberations about these important, elusive, contextual, and culture-
wrenching concerns.

Closely related to these justifications for giving voice to the multicultural-
ist critique is an anthropological one. Educational philosophers agree that
onc purpose of education is to acculturate the youth of the culture, to
transmit to them cultural knowledge, beliefs, and practices. Unhke a local
education, which properly may stress subcultural homogeneity, a natianal
cducation must reflect the United States's full range of traditions, practices,
and beliefs. To know who “we" are, educators must go beyond traditional
presentations of American history that obscure or ignore these race, eth:
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nicity, religion, gender, and other fubcultural complexities. Likewise, the
national history of this country can be understood only if one understands
American cultural and ideological heterogeneity and the fierce conflicts,
including a civil war, that it has sparked. Consequently, under even the most
conservative definitions of cultural literacy, the multiculturalists have a pow-
erful claim to inclusion of at least some of their proposed additions to the
canon, for all of our children’s sakes.

A third reason to give multicultural critics of traditional education voice in
the shaping of the curriculum is that our constitutional principles require it.
To a constitutional historian, the multiculturalists® critiques of the core
curriculum sound like an outgrowth of the ongoing, painful struggle of
African-Amerivan and other groups to attain full citizenship and equality. It
is no surprise, then, that members of the groups last or not yet afforded full
constitutional citizenship are wariest of the modern call for a traditional core
curriculum- national or subnational, and most eager to make that core
more cross-representative, Like a jury that excludes black jurors and then
determines the fate of a black defendant, an American anthology that ex-
cludes or dilutes the voices of African-Americans, women of all colors, non-
Christians, gays and lesbians, or other culwral groups and then demands
that they learn and be measured by their mastery of this traditional anthol-
ogy. will be perceived by many Americans as undemocratic —indeed, as un-
American.

Curriculum outsiders also may experience exclusive use of this anthology
as a cruel denial of every person’s natural interest in stories that stress her
own origins, her ancestral participation in the shaping of American tradi-
tions. Indeed, a canon that emphasizes the history of only one segment of
American society in effect asks the remaining members to claim the history
of a cousin as their own and to regard her family album as meaningful, even
if their faces appear nowhere in the pages or are only blurred or distorted
images in the background. This request obviously may alienate, anger and
wound the dispreferred, slighted family members. That the traditional
canon feels this way to some Americans is best expressed in the multicultural
critiques of that canon. Those who dismiss this fecling as trivial deny what is
a common, deeply felt human need for recognition and respect.

A fourth reason to integrate multicultural perspectives into the common
curriculum is that they may inspire students. Allan Bloom complained in The
Closing of the American Mind that students today have no heroes and argued
that heroes are important to our virtue, individual and collective. Yet if
heroes are important, then it is sensible 1o present students with impressive
role models who match the students’ race or gender. Just as a coach may seek

119




[€)

ERIC

Aruitoxt provided by ERic:

Toward Canstitutional Literacy 145

to encourage an aspiring male athlete more often with male rather than
female athlete role models, so a history teacher may seek to inspire his
female students with stories about Elizabeth Cady Stanton and Sojourner
Truth. Obviously, moreover, these stories likewise may benefit his male
students in at least two ways. The stories may inspire male and female
students alike to defy unjust practices. They also expand both males’ and fe-
males’ store of images about women in ways that might enable the students
to better comprehend females who depart from traditional gender roles.

The root of many multiculturalists’ demands that their histories, biogra-
phies, poetry, languages, and religionsbecome part of any core curriculum is
both a thoroughly American request for democratic participation and a
human request for recognition. Ir: : +ad, even the radical request for excusal
from part or all of the common curriculum rings traditional constitutional
bells and often is inspired by a commitment to common values. As Werner
Sollors has observed, “Ironically, the very popularity of defiant ethnic revival-
ism and exclusivism in the United States suggests a widespread backdrop of
assimilation against which it takes place. The process works only in a context
where values, assumptions, and rhetoric are shared.”*® Responding to multi-
culturalists” arguments thus often will not defeat our common values as
much as it will further them.

Finally, there are two quite praczical justifications for a more multicultural

education: the globalization of economic, environmental, and political af-
fairs and the increasing ethnic diversity of the United States. Both may
require students to understand more about other cultures and to master
more languages than most Americans now do.

Moreover, such an international perspective could elevate students’ con-
sciousness of human commonalities, rather than promote ethnic particular-
ism, and thus could further the ends of those who resist multicultural
education on the ground that it promotes tribalism and racism. Indeed,
contrary to the complaint that multiculturalism threatens to undermine the
contributions of Western civilization to liberal education, it is a thoroughly
Western concept, consistent with the very best of the Western traditions that
cere curricularists defend. As some writers have so cloquently and passion-
ately observed, curiosity about “the other” is a distinctively Western trait.
Multicultural literature that modern critics propose be added to the canon
offers a particularly vivid pathway to “the other” and can be a powerful
vehicle tor hurdling cultural barriers and uncovering common human ties, as
well as tor illuminating human differences. As such, knowledge of this
literature may complement, not necessarily subvert, the Western canon and
may promote the values on which it is based.
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CONSTITUTIONAL LITERACY FOR A
MULTICULTURAL NATION

An American education should render its students constitutionally literate in
bath traditional and nontraditional respects. The graduate should be literate
in the sense of being able to read and understand the arguments of others, to
think logically and critically, and to express her own ideas in  logical gram-
matical, and organized fashion. She also should have an historical framework
into which she can place cvents and ideas, including those relevant to consti-
tutional principles, and must master specific “constitutional facts” —such as
what separation of powers and federalism mean — defined according to tradi-
tional but demanding criteria. Finally, however, she should understand that a
range of conflicts animates constitutional doctrine and that Americans have
divided and sull do divide over matters of equality, the freedoms of expres-
sion and of religion, and other signal aspects of democratic life. These
conflicts, moreover, should be defined capaciously, critically, and provision-
ally, such that they remain subject to perpetual reformulation and reconsid-
eration. Constitutional literacy, so defined, would welcome multicultural
critiques of our conventions, as well as the wide range of other critical
responses to our ongoing struggle to balance pluralism and unity within a
heterogeneous naticn.

One possible, concrete step toward this constitutional literacy would be to
teach the specific controversies outlined in Chapter 5 within their historical
contexts. These cases and the conflicts they present are not beyond the grasp
of a high school student and could easily be adapted for a younger popula-
tion. Law schools do not demand that entering students have any particular
subject matter background, so we know that constitutional principles can be
taught to people without a college-level background in a particular subject.
We also know that the issues can be taught in a manner that illumines the
conflicts without resolving them for the students.

OBJECTIONS TO A CONSTITUTIONAL
LITERACY AGENDA

Like any education proposal, a constitutional literacy proposal will encoun-
ter opposition. Some of the most compelling potential.objections are as
follows.

First, some readers may scoff at the proposal on the ground that it is so
obvious that schools must already be teaching everything that is essential.
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Surely we must now be teaching the conflicts, as well as basic history, the
Constitution. and even the multicultural perspectives on these materials

In fact, however, schools do not currently teach about constitunonal
history or practice in this way. Although students may encounter the Consn
tution at three points in their education - in junior high “muddle school
United States history, in high school United States history, and in high school
United States government or civics —the discussion tends to be restricted. ™
Moreover. during the 1960s and 1970s, the curricular emphasis shitted toward
more social history and less political history, especially constitutional his-
tory.® Although law-related, which includes constitutional, education has
become more popular in recent years,*' constitutional knowledge. as defined
here, remains weak. Again, both empirical studies and my own encounters
with law students suggest that students either are not receiving, or are not
retaning, even very baseline constitutional knowledge within an historical
framework, let alone morz sophisticated knowledge about constitutional
history and changing Court interpretations. The available evidence further
suggests that the multicultural education that students now receive is thin,
marginalized, and not pervasive.

Other readers will worry that the “teach the conflicts™ aspect of the
propusal will only bewilder students or render them moraily rudderless and
thus will only exacerbate our existing problems of centerlessness and moral
relanvism. Such people, however, likely would fear far more a public school
teacher who took it upon herself to resolve these constitutional ambigantics
for her students. They might, of course, prefer a teacher who took “then”
side on all constitutional issues. But such a public school teacher wouid
thereby be subordinaring the strong First Amendment interest in dissent and
critical inquiry. as well as neglecting considerable American history, in favor
either of an amorphous and highly qualified parental right to control the
upbringing of the child or of a vaguer still community right to promote a
particular viewpoint. As for the federal constitutional issues addressed here,
asubnational community's interest in suppressing these conflicts should not
trump the national community's interest in teaching truthfully and expan-
sively about them.

Moreover. the casual assumption that young students cannot tolerate
ambiguity or that early introduction to constitutional conflicts would be-
wilder them is belied by experience. Even fourth graders can appreciate the
difference. for example, berween a classroom discussion of a presidential
race in which they simply express a preference for a candidate and one in
which they are asked to explain and justify their pteferences, to analyze and
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respond to arguments of classmates who favor a different candidate, and to
identify the areas of disagreement. The upshot of such a discussion is not
necessarily befuddled fourth graders but students with a richer understand-
ing of their own choices, of the issues, and of their classmates’ choices. To
teach the conflicts does not lead inevitably to relativism or moral rudderless-
ness; it may strengthen convictions as often as it destabilizes them.

Parents’ constitutional right to choose private school teachers who are
inclined to teach in their preferred way should still be preserved, but only in
privately funded settings. Pierce, Meyer, and Yoder reflect a workable balance
of rhe competing concerns by preserving parents’ bounded right to pursue
the private school option subject to reasonable, minimal government regula-
tion to assure that their private choices do not result in a form of educational
child abuse—such as home-schooled children who do not learn to read or
write or do not learn basic history. math, or science. This compromise is
hardly cosless, for reasons already discussed in earlier chapters; but it takes
practical account of the likely futility of seeking to inculcate democratic
values that the students’ parents abhor as well as the risk of psychological
conflicts within a child whose home values collide so violently with those
taught in school that the parent would opt for secession.

This proposal is not necessarily inconsistent with voucher plans, provided
that receipt of any public funds by families for private education were
contingent upon the private schools’ compliance with curricular standards
Parents could opt out of even these standards, however, provided that they
funded their preferred alternative lessons themselves. That is, all chaldren in
public schools and all children whose education is funded by public money
should be taught the constitutional curriculum, including the conthets
within it and among us. Removal would still be allowed, but subject to the
same constraints that now limit exit from common education standards.

Local school experimentation likewise is not necessarily inconsistent with
a proposal for constitutional literacy. Even mandatory national curriculum
standards would set only a floor for, not a ceiling on, curriculum possibilities.
The national standards or goals would address only those areas that are
matters of national concern—information to which all Americans should be
exposed —and would leave open the possibility of local supplementation of
the national curriculum, Moreover, local schools might realize the common
curricular ends in different ways. For example, one district might organize its
entire curriculum along an historical time chart, such that all the subjects
would be taught chronologically as the students progressed through school.
In the ninth grade, the students might be immersed in an eighteenth century
perspective on history, science, social studies, philosophy, literature, music,
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art, drama, and mathematics; then in the tenth grade they might proceed to
a nineteenth century perspective on all of these. Another school might
choose to meet the same common curricular ends through an entirely
different structure, depending on the talents and interests of its faculty and
students. Common curricular goals need not inspire pedagogical conformity
or a reversal of the trend toward greater local control over school organiza-
tion and other aspects of the school program.

Some people nevertheless surely will object that this account of constitu-
tional literacy is too directive, in that it will domesticate our conflicts and
bleed them of their radical potential.*? These people likewise will object to
its strong nod in favor of mastery of traditional history and language skills.

These are important objections to anyone who fears the strong conform-
ism inherent in so much of formal education. Again, however, the option of
resolving the conflicts for students seems inconsistent with our First Amend-
ment commitment to free inquiry as well as with the contingent and con-
tested nature of so many aspects of our social and political history and
present lives. Teaching the conflicts may risk domesticating them, but not
teaching them risks denying that they exist. and in turn risks disabling our
students from making informed choices later in life.

Morcover, it is doubtful that those who mi' :1:::ze the relevance of know-
ing traditional history would be willing to rais. :ii2ir own children in igno-
rance of it. If for no other reason than that informed criticism of conventions
hinges on knowledge of them, this knowledge is important even to a radical
agenda. But many students and other Americans who express frustration
about their ignorance of history correctly sense that an historical dimension
to life. as conventionally understood. is extremely useful, perhaps essential.
Chronology and context—time and space—are the most basic means by
which one locates events. things. and lives. Without them, students feel and
arce quite lost. While the precise historical coordinates we tend to stress
arguably are arbitrary in some sense —why, for example, choose the Civil
War as an especially critical juncture?—some coordinates are necessary. In
any event, a thoughtful educator should be able to justify the choice of
particular coordinates, including the Civil War, to her students and, where
appropriate, discuss the conflicts among historians about which ones are
most critical. Thus the proposed chronological approach to history can be
dynamic and inquiry-generative, rather than static or close-ended.

Other readers may question other empirical and normative assumptions
on which this proposal appears to rest. For example, isn't the claim that "we”
share constitutional commitments belied by accounts of the disagreements?
By reports that many Amencans might not approve of the written Constitu-
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tion if it were put to a vote today? Even by the differences between the
Republican and the Democratic party platforms during the 1992 Presidential
election? That is, who are the “we” who share these “values™? What is left of
the commitments once they are stripped of our conflicts about them? And.
should the constitutional principles still be taught even if there were no
consensus about them?

Arelated question concerns basing any part ofa curriculum on the Consti-

tution and Supreme Court cascs. How can we rely for curriculum planning
on a document this vague and horoscope-like (in the sense that it means
whatever a reader chooses to read into it)? Why should any interpretation of
this document, even the Supreme Court's, be privileged over other, more
radical accounts or critiques? Indeed, why should educators rely at all on a
document that is not of universal application and that might be modificd,
even repudiated altogether? Shouldn't education proposals be grounded on
something stabler, purer, and more fundamental than this eighteenth cen:
tury, imperfect political compromise?

These inquiries are difficult to answer brictly, because they involve the
meaning of language and texts, and constitutional and political theory. A
preliminary response is as follows: If our disagreements over the Constitu-
tion were so pervasive that we had no consensus, we would not be this far
into this text; all readers would have tossed it aside cither in confusion or
disgust. More obwiously, however, courts could not identify a constitutional
issue. lawyers could not argue meaningfully about these issues, and law
students would be informed that there is no constitutional law that can be
discussed in common terms, if it really were “difference all the way down.”
Yet each year, law schools not only teach constitutional law but teach itin a
manner that enables a law school graduate from ‘Tucson, Arizona, to com-
municate meaningfully with a law partner in Atlanta, Georgia, or with a
federal judge in San Francisco, California, or a legislator in Washington,
D.C.. about constitutional principles. ‘There is, in fact. a reasonably intelligi-
ble, commonly accepted constitutional framework, despite the debates that
rage within it. Moreover, a conflicts approach to constitutional literacy
anticipates that the radical critiques of this framework would be discussed,
not suppressed, as relevant to the ongoing debate about the Constitution.
While the Constitution is undeniably vague, and may well be more horo-
scope than blueprint, this does not make it insubstantial. Rather, it has the
several meanings that courts, commentators, and other citizens ascribe to it,
all of which can be discussed and debated in a meaningful fashion.

As to the claim that the Censtitution is not the source of our beliefs about
liberty and justice, only an imperfect reflection of them, and that it thus
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should not be the center of any curriculum proposal, the introduction to
Chapter 5 provides a response. Constitutional language certainly is not the
only language applicable to the conflict between collective and individual
interests or about competing meanings of equality. Yet this vocabulary has
special cultural resonance and a familiarity that renders it superior to other
discipline-specitic or sect-specific vocabularies. More Americans can be per-
suaded to join the important debate about our collective and individual
mterests whe' 11t is expressed in constitutional terms.

And finally. as to the question whether there ought to be instruction in
constitutional values even if there were no consensus about their impor-
tance, the answer must be yes. Freedom of expression, freedom of religion,
and equahty are values worth preserving regardless of whether some Ameri
cans might vote agamst the Bill of Rights. And constitutional literacy is the
best way to preserve those values,

Some readers will raise practical objections to this proposal. For example.,
if students today are being taught some constitutional history and civies but
are not retaining it, why aren't they doing so? Is it that they simply do not
care about these subjects or that they fail to perceive their significance to
thew hives? If they do not care, then what good will teaching more of this do
for them  especially when weighed against the multiple other demands for
curnicular space, as schools increasingly are expected to teach students every-
thing from computer skills to sex education? Real-world survivalist educa-
tion should be the national curricular goal, some will insist, not education
based on romanticized and abstract notions about a “constitutional conver-
sation” that means little to most Americans’ daily lives. In any event, if the
goal is to inculcate particular political values—that is, 10 encourage respect
for the Constitution and the Bill of Rights—it is bound to fail, given evidence
that schools do not influence students’ values. Rather, family and peers are
the far more powerful determinants of students™ attitudes and behavior.
Exposure to constitutional issues, even in the richer and more complex form
advocated in this book, therefore will not make peaple more tolerant, analyt-
ically rigorous, sensitive, or wise. Although the quality of our public debates
might improve, our political outcomes would not necessarily do sc.

Although this plea for survivalist cducation is sobeting and sadly perti-
nent, constitutional literacy is hardly a hopeless, useless luxury, even in these
educationally hard times. Rather, constitutional literacy is as basic as math or
science Iteracy, for the reasons given in Chapter s. Meaningful excrcise of
the right to vote, to take ar Jnportant example, requires that the voter
possess the knowledge and skais of such hteracy. Morcover, constitutional
literacy would be only one part of needed educational reform: the argument




[€)

ERIC

Aruitoxt provided by ERic:

152 The Constitution and the American Paideia

for greater emphasis on the elements of constitutional literacy neither pre-
cludes examination of other reform issues nor bars them from higher pri-
ority in the curriculum,

Nor is it true that there is not enough curricular time for multicultural
additions to traditional social studies. The race, gender, or ethnic implica-

tions of history and civics need not be taught as time-consuming tags to the
conventional material, but as integral parts of it.

The claim that exposure to constitutional materials will not necessarily
alter students’ respect for freedom of expression, freedom of religion, or
equality is correct. Likewise, however, students’ exposure to poetry and
literature won't necessarily make them admirers of the beauty of words or
the world of ideas. Teaching them history won't necessarily convince them
not to repeat it, and teaching them about religion won’t make them believe
in a transcendental power. But not teaching them about these things almost
certainly will doom them to ignorance of them and thereby improve the
chances that the knowledge and values we hope to transmit through these
materials will not be passed on. Thus, while constitutional literacy will not
necessarily translate into a more tolerant, just, or decent society, constitu-
tional illiteracy almost certainly will not improve our collective lives and
may well compromise our constitutional aspirations.

A final, critical question about a constitutional literacy agenda is intensely
practical: how will teachers test the conflicts> Once we move away from
mastery of objective facts and toward arguments and counterarguments,
how do we evaluate academic achievement reliably? Won't ihe fact that the
standard tests do not assess this knowledge subordinate the apparent impor-
tance of constitutional literacy to teachers and students? Yet if tests did try to
assess constitutional literacy, wouldn't that lead to a rigidified, conventional
account of the conflicts and thereby defeat the purpose of a conflicts ap-
proach?

Again, the experience of law schools is cvidence that these objections
likely can be overcome. Law schools traditionally rely on essay examinations
to test students’ mastery of constitutional principles and arguments. Even
multiple-choice or short answer questions, though, have been constructed to
test complex legal issues and arguments. So, while mastery of objective
facts—such as the number of inches in a foot—doubtless is easier to assess
with efficient, multiple-choice testing measures, mastery of more complex
matters, too, can be tested well enough that this objection, taken alone,
should not defeat a constitutional literacy initiative. If anythi=e it might
inspire a closer look at the many shortcomings of standardized .sts and the
perils of relying too heavily on these measures of academic achievement.
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CONCLUSION

Any national curriculum should stress, among other things, the kind of
national knowledge that will enable our children to assume the complex
duties of American citizenship. This includes not only baseline literacy and
historical knowledge but also a rich appreciation of our conflicts and plural-
ism. In this country, a national education cannot be taught otherwise with-
out being what James Baldwin once called a "cruel lie.”

E. D. Hirsch, Jr., and fellow core curricularists have made a persuasive case
that our students lack a common knowledge framework and that demo-
cratic life depends, in part, on having this framework. This book argues that
this framework should include constitutional literacy, which means not only
recognition of constitutional terms, constitutional dilemmas, and historical
assumptions on which the Constitution arguably rests but also recognition
of the paradox on which the document is based, its dynamism, and its
multiple contested interpretations. Social studies, including law-related stud-
ies, should not be taught as a static, discrete, or harmonious body of purely
historical knowledge but as a sometimes chaotic set of conflicts throughout
history that inform our contemporary practices and problems.

In short, any national curriculum must be true to our nationa. experi-
ences, but “our” must be defined pluralistically. Only such a curriculum is
likely to improve the quality of our public discourse and to prepare our
students adequately for the complex demands of American citizenship in the
twenty-first century.

The debate over a national core curriculum concerns critical aspects of
our public and private lives, in particular the meaning of American citizen-
ship. As this debate continues —and history strongly suggests that it will
continue—we should recognize its constitutional implications. As we ad-
vance our proposals and launch our objections to others’ proposals, we
likewise should consider that the quality of our public debates depends not
only on the right of all to express their ideas freely but also on a community
willing to listen to their views. That is, meaningful participation in the
constitutional conversation involves both speech and reflective silence, as
other speakers, especially those least like ourselves, take their turn. Good
citizenship in this sense remains 4 cominendable public value, one worth
cultivating in the nation’s children.
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pedagogical techmques derved from research in philosophy. psychology. end the
social sciences: third. the tailloring of instruction more directly to the ditferent kmeds
and classes of children who were being brought within the purview of the school dfor
some, this meant teaching a common curriculum in very different ways: for others, 1t
meant teaching differentiated curniculay; and finally, the use of more systematieally
organized and rational approaches to the adminstration and management of the
schools.
Lawrence A. Cremin, suprd note 22, at 229.

. John Dewey, Experience and Education 35 (1938).

Id. at 6.

. This “child-centered” orientation has roots :n the wdeas expressed by Qumullan, Com

enius, Rousseau, and Testalozzi. See Conflicting Conceptions of Curneulum 5 (E Eisner & E.
Vallance eds.. 1974).

. John Dewey, supra note 87, at 34.
. Id. at30.

. . at 60.

. d. at 46-47.
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L at 49,
. Lawrence A. Cremin, supra note 22, at 179,
. Damiel Bell, The Reformung of General Education: The Columbir College Expenence in Its

Nutional Setting (1966). For a general history of undergraduate education in the United
States, see Fredersck Rudolph, skpra note 79.

. See I B. Berksun, supra note 75

. Dantel Bell, supra note 96, at 14

.

I

. Robert M. Hutchms, The Fhigher Tedrning in Amencd 99 11916).
. Damtel Bell, supra note 9¢ at 33

S

Id. at 15.

. Robert M. Hutchins, skpra note 101, at 66.

L at 15 (quotng General Education wn a Free Society: Report of the Harvard Commttee (1945)
(the “Redbook™ . For a discussion of changes in curnicular philosophy at Harvard since
the 1945 Redbook appeared, see Seymour Martin Lipset & David Riesman, Education and
Pohtics at Harvard 147 -51 (1975).

Daniel Bell, supra note 96, at 30.

Id at g0.

Id at 41

Ll at173.

M oatiza- 7

. For anillustration of the depth of emotion that some educators experienced regarding

these disagreements about “external verities,” see Mortimer ). Adler, supra note 7, at 3
Adler argues that an exclusive trustin science and denial that philosophy or theology may
have independent authority pave the way to fascism. 4. at 9.

. Also, as carly as 1940, some educators were decrying value relativism. Amencan pragma

tism, and the tendency of American education to reduce all morality to 4 cultural
convention. Id. at 11, Indeed Adler’s essay is strikingly similar to parts of Allan Bloom's
1987 book, The Closing of the American Mind. Other writers point out that Bloom's argu
ments are simply reformulations of the ideas of Bloom's teacher, Leo Strauss. See, c.g..
George Anastaplo, In re Allan Bloorm: A Respectful Dissent in Essavs on the Closing of the
Amencan Mind 267. 271~72 (R. Stone ed.. 1989); Richard Rorty, "Straussidmsm, Democ
racy. and Allan Bloom I: That Old-Time Philosophy.” The New Republic 28 (Apnil 4, 1948),
Harvey C. Mansfield, Jr., “Straussianism, Democracy, and Allan Bloom 11: Democracy
and the Great Books,” in Essays on the Closing of the Amenvan Mind 106 (R. Stone ¢d., 1989).

. Sec Frederick Rudolph, supra note 79, at 261.
. Daniel Bell. supra note 96, at )9 - 40.
. See. ¢.g.. National Endowment for the Humamities, so Hours: A Core Curneuliem for College

Students (1989).

. See Arthur E. Wise, Leguslated Learning: The Bureaucrdtization of the Amencan Classroom 2--3,

48-50 (1979). .-

. See Frances FitzGerald, Amenca Revised (1979). Indeed. the texthook mdustry, in concert

with these few large states, exercises tremendous, low visthility control aver the content
of public school curricula. A few companies always have teaded to dominate the textbook
market. For example, during the 1830s, the Samuel G. Goodrich senies was the most
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popular of all texts on American history. Lawrence A. Cremin, supra note 3. at 394. Like
many of the textbooks of that era, the Goadrich series stressed the superiority of Amen-
can institutions, American people, and Protestant values. [d. These early texts also de-
picted people of color as inferior, even though they described slavery as an evil institution.
The latter position was typical of texts published in the Northeast, where most of the
nineteenth century publishing companies were located. Id.

} THE MODERN CALL FOR A NATIONAL
CORE CURRICULUM

. Some observers complain that school organization is too centralized and bureducratzed.
See, e.g.. Arthur E. Wise, Legislated Learmng: The Bureaucratization of the Amencaa Class.
rwom, 2- 3 (1979); Ivan lllich, Deschooling Society 19 (19713, Thomas ‘T “Toch, In the Name of
Excellence 264- 271 (19911. In New Hampshire, argunients against centralized, state level
control of education recently prompted the State Board of Education to elnunate vir-
tually all of its minimum education standards, which would pernut loca! governments to
set thetr own standards. This radical step has inspired opposition frorm some parents and
school ofticials. See William Cebs, “Furor in New Hampshire on Vate to Cut Standards,”
N.Y. Times, Aug. 26, 1992, at A20, col. 1. Others complain that it is too decentralized. See,
¢.g. E. D. Hirsch, Jr., Cultural Literacy 19 (1988 ed.).

Others argue that students are factually impovenished. See notes as -36 infra. Stll others
nsist that schools are dreary inculcation centers in which facts ase stressed instead of
critical thinking and imagination. See, e.g., Clarence J. Kaner, "Business Values and the
Educational States.” in Roots of Crisis: Amencan Education in the Twentieth Century 6, 24~25
(1973).

In recent years, the business sector has added s voice to the cry of school cnisis and has
expressed concern that schools are faikng to produce an adequate number of qualified
workers for a changing labor market. Insome cases, businesses have applied private funds
to encourage school innovations to correct for this problem. See, ¢.g., William Celis,
“Study Urges Preschool Role for Business.” N.Y. Times, Mar. 1, 1991. at A4, col. 2 (describ-
ing study by New York group of business and educational leaders that urges business
community to become more active in health and social programs for young children);
Eurich Nell, Corporate Classrooms: The Learning Business (Study of the Carnegie Founda-
tion for the Advancement of Teaching, 1985 (describing efforts of business to fill gaps in
workers' education through corporate sponsored schools); Ezra Bowen, “Schooling for
Survival,” Time 74 (Feb. t1, 1985); “Nabisco Awards $9.7 Million in Grants to 15 Schools,”
N.Y. Times. Apr. 17, 1991. at B7, col. 1 (describing award of grants by Nabisco to innovative
schools). See also E. D. Hirsch, Jr.. supra,at 1. These developments worry some cothintentd
tors, who argue that business and education already are ineatricably bound, such that
educational policy often is directed toward capitalistic interests, with inadequate regard
for social reform, and self-actualization of students. See Clarence Karier, supra.

Many reformers argue for deregulation of the public schools, and greater parental
choice over the public school that a child can attend. ‘The school choice advocates favor a
restructuring of public schooling at the elementary and secondary level. under which
parents could choose which school their child attends, rather than schools assigning
children to particular locations on the basis of where the child lives. See, eg.. John E,
Chubb & Terry M. Moe, Politics, Markets, and America’s Schools (1930); Don Fuhr, Choices:
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Public Education for the 215t Century G1990). Cf. John ]. Miller, “Opting Out.” The New
Republic 12 (Nov. 30, 1992) (noting that some conservatives have become skeptical of
choice because it may lead to greater regulation of private schools). The more radical
choice advocates believe that parents should receive public money for education—1n the
form of “vouchers”—which they then could apply to public or private. sectarian or
secular, education of their chldren. See Susan Chira. "The Rules of the Marketplace Are
Applied to the Classroom.” N.Y. Times, June 12, 1991, at Ar, col. 5 (describing two choice
programs that have emerged in New York City and Milwaukee); Susan Chira, "Bush
Presses Bill Allowing Parents to Choose Schools,” N.Y. Times, April 19, 1991, at A1, col. 6
(describing Bush proposal whereby federal money devoted to needy children would
follow the child to whatever schools their parents choose, public or private); “62 Percent
of Amencans Support School Choice, Poll Finds,” N.Y. Times, Aug. 23. 1991, at A16, col. 1
(reporung on annual poll of public attitudes toward public schools); Amy Stuart Wells, “A
Bold Plan for Choice in Delaware’s Schools,” N.Y. Times, Feb. 27. 1901, at B8, col 1
idescribing DuPont proposal for choice in Delaware public schools); Robert J. Samuclson.
“Back-to School Economics,” Newsweek 53 (Sept. 23, 1985) (arguing for break-up of the
public school “monopoly”); Dennis P Doyle, Bruce S. Cooper & Roberta Trachtman,
"Education !deas and Strategies for the 1990s,” The Amencan Enterpnse 25 (Mar. ~ Apr
1991 targuing for vouchers for low-income students and for parental choice in selecting
schools for all children); Chnstopher Jencks, “Is the Public School Obsolete? 2 The Publie
Interest 18, 21 27 (Winter 1966) (arguing for alternatives to public school organizavon,
including turtion grants or management contracts to private organizations), John E

Coons & Stephen D. Sugarman, Scholarships for Chuldren (1992); John E. Coons & Stephen
D. Sugarman, Famly Choice 1n Education: A Model State System for Vouchers (1971), Milton
Friedman. Capitalism and Freedom 85 (1962); Henry M. Levin, "The Failure of the Pubhc
Schools and the Free Market Remedy.” 2 The Urban Rev. 32 (June i968); Samucl L.
Blumenfeld, Is Public Education Necessary? 249 (1981) (arguing that "(tlhe failure of public
education is the failure of statism as a political philosophy.™).

A related movement, the “home school” movement. would further reduce govern-
mental control over education by allowing parents to tcach their children at home,
subject to limited state regulation. See generally, John Holt, Teach Your Own Children: A
Hopeful Path for Education (1981); Christopher Klicka, The Right Choice (1992); Michael
Knight, Note. "Parental Liberties Versus the State’s Interest in Education: The Case for
Allowing Home Education.” 18 Tex. Tech. L. Rev. 1261 (1987); James W. Tobak & Perry A.
Zirkel, "Home Instruction: An Analysis of the Statutes and Case Law,” 8 U. Dayton L. Rev. t
(1982); Ira C. Lupu. "Home Education, Religious Liberty. and the Separation of Powers,”
67 B.U. L. Rev. 97 11987). The movement has gained considerable force in the past twenty
years. See Mary Esch, "Home Schooling on Upswing.” Ariz. Daily Star, July 13, 1591, at By,
col. 1. Indeed, it has a strong national network, which includes a nationally distributed
newsletter published by the Home School Legal Defense Association, entitled The Home
School Court Report. The Association is headquartered in Paeonian Springs, Virginia.

Cniticism of the school choice movement centers on the potential violation of church
and state, as well as on the movement'’s potential for resegregating schools along racial,
cthnic, and socioeconomic lines. See, ¢.g., James S. Liebman, “Voice, Not Choice.” 1or Yale
L.} 259 (1991). More tecently, the Carnegie Foundation for the Advancement of Teaching
1ssued a report that criticized choice on the ground that choice primarily benefits children
of better-educated parents, is expensive, and will not solve the underlying problems that
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mfluence poor school performance, such as poverty, family problems, and health issues.
See Susan Chira. “Furor Over 'Choice’,” N.Y. Times. Oct. 28, 1992, a1 A16. col. 5: Susan
Chira. "Rescarch Questions Effectiveness of Most School-Choice Programs.” N.Y. Times,
Oct. 26, 1992, at A1, col g; Carol L. Zregler & Nancy M. Lederman, “School Vouchers: Are
Urban Students Surrendenng Raghts for Choice?” 19 Fordham Urb, L. J. 813 (1992); see also
James B. Egle, “The Consttutional Implications of School Choice,” 1992 Wis. L. Rev. 456.

Arguments agamst home schooling tend to focus on concern that home-educated chil
dren will be underprepared for the challenges of a plural socicty and may lack cnuical
soctal skills. Moreover, they may be indoctrinated by their parents into an unduly narrow,
even intolerant, view of alternative philosophies. The cost to the child, as well as 1o
society, may outweigh the benefit of increased parental biberty to direct the child's
upbninging. Both the choice movement and the home school movement have been
cnticized as risks to the objective of assimilation mto a common culture through com

mon, public education.

. See.e.g.. A.G. Powell, E. Fagrar & D. K. Cohen, The Shopping Mall High School: Winners and

Losers n the Educational Marketplace 1 8 (1985, E . Hirsch, Jr., supra note 1, at 19 21,
Marvin Cetron & Margaret Gayle, Educational Renasssance: Our Schools at the Turn of the
Century 96 (1991); Karen De Witt, “College Board Announces Project to Alter High School
Curriculum,” N.Y. Times, May 4. 1992, at A1z, col. 5; Chester E. Finn, "Fear of Standards
Threatens Education Reform,” Wall Street Journal, Mar. 23, 1992.

. See, e.g., "Campus Life: Study of Sex Roles and Diversity Required,” N. 1. Times, Dec. 1o,

1991, at By. col. 1 (reporuing on new requirements at Stanford University, effective in the
fall of 1991. under which undergraduates must take courses that address issues of sex roles
and cultural diversity); Dinesh [D'Souza, Hliberal Education 59-93 (1991) (discussing contro-
versy at Stanford regarding Western Civihization distnbution requirement); Stanford Ob-
server 4 (Apr / May 1990) (desenbig new distnbution requirements).

. See. e.g.. E D Hirsch, Jr., supra note 1.

. See, Karen De Witt, "Nauonal Tests Urged for Public Schools,” NY. Times, Jan. 17, 1991, at

Arz, col, 1. See also Laura 1)’'Andrea Tyson, “Failing Our Youth” 7 New Perspectives
Quarterly 26, 29 (Fall 19901 (discussing the recommendation of the Commission on Skills
in the Amencan Worktoree that the Umited States adopt national educational perfor-
mance examinations). See alse Karen e Witt, supra note 2 (describing "Pacesetter”
project of the College Board, which would include development of a standard curriculum
and test for high school studentsy; Susan Chira, "Rivals Agree on Need for National
School Standards but Differ on U.S. Role,” N.Y. Times, Qct. 23, 1992, at A4, col. 1
(discussing cducation philosophies of 1992 presidential candidates George Bush, Bill
Clinton, and H. Ross Perot, and noting that all three endorse the idea of formal national
curriculum standards that outline what Ameriean students should know and a national
testing system to gauge their mastery of this curriculum).

. Amy Gutmann, “Educating for {Multiplc] Chotee™ 7 New Perspectives Quarterly a8 (Fall

1990).

. E.D. Hirsch, Jr., supra note 1, at 4.

8. Id ats 7.
9. Id.at 7.

. Id.at7-8.
. Md.at gy,
.M. atq.
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. at 112,

a1,

. at 122-125.

. at 126.

. at 25. See also Marvin Cetron & Margaret Gayle, supra note 2, at 96--98

. E. D. Hirsch, Jr., supra note 1, at 26.
.. atga.
. ld atgy-95.

1. at y00-101.

L4 athon

Il at 18

. See, e.g.. National Comnussion on Excellence in Education, A Nation At Risk 8-9 (1983)

ieiting statistic that thirteen percent of all twelve-year-olds in the United States are
functionatly ilhterate and that sav scores dechned steadily from 1963-1980); Ezra Bowen,
"Are Student Heads Full of Empuness>” Time 56 (Aug. 17. 1987); Alvin P. Sanoff, "What
Americans Should Know.” U.S. News & World Report 86 (Sept. 28, 1987); Karen De Witt,
“Math Survey in Pubhic Schools Shows No State Is "Cuttmg It",” N.Y. Times, June 7, 1991, at
A1, col. 1 treporting on data released by federal government that show only one out of
seven eighth graders nationally reaches the tevel of mathematics proficiency expected at
that grade levely: Karen De Watt. "Verbal Scores Hit New Low in Scholastic Aptitude
Tests,” N.Y. Times, Aug. 27, 1991, at A1, col. 4 irepurting that college-bound seniors scored
all-ume low on verbal part of sars); Timothy Egan, "Oregon Literacy Test Shows Many
Lag in Basics.” N.Y. Times, Apr. 24, 1931, at By, col. 1 (reporting on adult illiteracy in
Oregon) Lawrence A Crenun, Amencan Education: The Metropolitan Experience, 1876-1980
662 (noting decline m Amenican teens’ performance on academic achievement test during
the 19708 and 1980s).

. See so Hours: A Core Curnewdum Jor College Students (National Endowment for the Human-

ihes. 1989 treciting findings of 1wk survey funded by the National Endowment for the
Humanities and conducted by the Gallup Orgamization). See also Julie Johnseon, “Core
Curnculum Ursged for College Students,” N Times, Oct. g, 1989, at Bi, col. 5.

. Sce, 50 Hours, supra note 26, at 11 Sec ahw Nat'l Assessment of Educational Progress,

Changes i Political Knowledge and Attitides tane o0: Seledted Reswlts from the Second National
Assessments of Citizenship and Social Studies (1978 inoting dechine in knowledge of Ameri-
can civics between 1900 and 1976)

. See Amy Gutmann "Introduction” 1n Charles Taylor, Multiculturalism and “The Politics of

Recogmition™, 3- 9 (1992).

. See “Forum: Who Needs the Great Works?™ Harper's 43, 52 (Sepl. 198g) (conversation in

which Hirsch remarks that "¢ jssentially” he would approve of any consensus-drafted list,
provided there is “a certain amount of common sense to get to consensus.”).

. Inthus respect, the education conservatives echo Thomas Jefferson, who argued in the late

eighteenth century that education in basehine skills for all free whites in Virginia was a
necessary component of a demacracy. ‘Thomas Jeflerson, Notes on Virginia.

E. . Hirsch, Jr., supra note 1, at 12.

I awrence A. Cremin, supra note 25, at 673. As Cremin observed, to the extent that we have
an American paudeia, 1t s derived from Protestant Christianity, the British legal traditon,
the Enhghtenment, and American constitutionalism. Id.
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1d. at 672.
The popularized version of the philosophical objectivist argument appears in the 1987
best-seller. The Closing of the Amencan Mind. by Professor Allan Bloom.

According to Bloom. the central permanent concern of mankind 1s “What 15 man”
The purpose of a liberal education, consequently, 1s to provide access to alternative
answers to this central question. Moie particularly. hberal education exists for the handful
of students who will spend therr lifetimes attempting to be autonomous and to resist the
“deforming forces of convenuon and prejudiee.” Id. at 20- 21. Thesc individuals. the future
scholars and intellectuals, will shape the desuny of our culture, insofar as they will
become part of the handful of chte educational centers that have tremendous influence
over how all Americans are taught Thus. says Bloom, if the universities that train these
people are ill, then the suczety 1s il

Bloom maintains that the United States 1s 1l 1n that the universities are failing in their
mission of cultivating the minds that will lead future generations. In particular. the
universities are teaching the future intellectuals the wrong lessons, the wrong atritudes,
and the wrong habits. The modern student. says Bloom. suffers from an overlearned and
unreflective appreciation for the “anthropological insight” that all values are culwrally
relative and that truth. God. jusuce. and beauty are mere historical myths. In its most
powerful form. which objecuvists like Bloom find repulsive, the anthropological insight
could lead a student to approve of genocide or sacrificing virgins to volcanoes. on the
ground that the practices have cultural relevance and thus are justificd within that
culture’s system of beliefs. A relativist believes that no independent anchor exists with
which to ground criticisms of cultural practices other than the equally subjective attitudes
and beliefs of one’s original culture. Without an ahistorical, acultural means of distin-
guishing berween good and bad cultural beliefs and practices, some relativists refuse to
impose their own belief system on the “other” and decline to judge culwral practices.
Bloom abhors this refusal to judge and believes that university educators who embrace
relativism have perverted education, such that it no longer assumes its traditional role of
teaching students what they nced to make them both virtuous and competent. The
consequences. he says, will be the dermise of democracy and a withering of the ethics and
morality of political life.

In support of his argument that relativism is undermining our virtue. Bloom offers the
following profile of the modern student. which many readers have found compelling. The
modern student, Bloom claims. is a person who believes that all truth is relative. not as a
theoretical insight, but as a moral postulate and as a condition of a free society. The belief
typically is conjoined with the student’s principle of equality. That is, the principle of
cquality depends upon the belief that one person's truth is as weighty as another’s, This
attitude, argues Bloom, has replaced the historical framework of inalienable, natural
rights. He contrasts the historical education of the “democratic man.” with the modern
education of the “democratic personality.” Under the traditional framework, the student
was taught the model of a rational and industnous man who was honest, respected laws,
and was dedicated to his family. He knew the rights doctrine and was familiar with the
Constitution and the Declaration of Independence. Moreover, he helieved that the funda
mental basis of mankind's umity and sameness springs from acceptance of the natural
rights of all pcople.

Modern education, in contrast, has jettisoned the natural rights origins of the Amen
can regime. It has replaced natural rights with “openness,” which has led to a neglect of
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awvic culture. 4. at 29. Moreover, the modern student’s genial acceptance of cultural
relauvism is, in essence, a rejection of the grounding principle of reason. This embrace of
relativism ultimately turns people inward, not outward. As he puts it, “The Greeks
believed in openness as a virtue that permitted us to seck the good by using reason. It now
means accepting everything and denying reason’s power.” Id. at 31. The denial of reason
atrophies the student's critical thinking and discriminatory reasoning abilites. 1t also
makes the student vulnerable to despots and zealots. Believing that “all is relative,” the
student has no investment in any particular set of beliefs, including her own. She thus is
unable to muster the conviction and intellectual force necessary to defend her beliefs
agamst forceful challenges by others who are confident about the correctness of their
cultural practices, however cruel, repressive, or illiberal those practices may be. The
“opening’” thus becomes instead a closing of the mind. More particularly, it also denies a
central assumption on which the nation was founded and on which the organizing
political documents depend —that the use of rational principles of natural rights offers a
meaningful basis for the political order and for our public lives.

Bloom acknowledges that reason often is infected by prejudice, but he argues that we
cannot prevent this by denying reason's .-~ to authority. Our alleged retreat from
reason, to what Bloom describes as the decr; = comfort of historicism and anthropolog-
1cal wisdom, 1s a confused sort of nineteenth century romanticism, in which we believe
that knowledge does not lead to greater happiness, are “melancholy about science,” and
wistfully reflect on the advantages of “prir “itive  cultures over our arguably more sophis-
ticated one. Id. at 40.

Bloom offers several rejoinders to these tendencies. First, he notes that if historicism is
taken seriously, then it undermines itself. Historicism, like all philosophies, must be a
peculiarity of contemporary history, and so cannot transcend its own time or claim
intellectual priority any more than natural rights theory can. Second. Bloom regards the
relativists” ostensible humility about our culture as a disguised form of arrogance. In
assuming that “primitive” cultures were less advanced, historicists betray their belief that
modern culture is more sophisticated than earlier or primitive ones. Instead, argues
Bloom, the historicists should be willing to test against nature the beliefs of other cultures.
to assess whether they in fact knew, or know. something that we do not.

Bloom is especially critical of the tendency of modern relativists in education to stress
that all ethnocentrism is evil and that the rise of minorities is a good thing. rather thana
selfish, bad thing as (he claims) the Founders believed. Bloom argues that ethnocentrism
withrespect to our constitutional values is desirable, not bad. He contrasts the arguments

. of black separatists from those of Dr. Martin Luther King, jr., and insists that the separa-

tists mistakenly seized on black identity as the basis of their movement rather than on
their identity as Americans and as human beings, as did Dr. King. Glossing over the
practices that cause separatists to believe that they cannot achieve their goals without
affirming their cultural or racial distinctiveness, Bloom criticizes the separatist instinct as
counterproductive, countercultural, and, in essence, anti-American.

As such, Bloom apparently defines good ethnocentrism as one that embraces his
version of original American values and is rooted in the Constitution and in Western
philosophy. Bad ethnocentrism is that which denies reason, the central tenets of the
Constitution, the principles of natural rights. and the goodness of liberal democratic
government. Bloom's good life, and thus his good education. is one devoted to rigorous
investigation of the question, "What is man?,” with reason as the compass to this inves-
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tigation. For Bloom, philosophy therefore 1s the most important discipline. and the health
of the nation depends upon the abihity of great umiversities to inspire the best students to
become great philosophers.

Given these philosophical assumptions, Bloom likely would applaud Hirsch's proposal
that all Amencan schoolchildren be exposed to the national cultural canon. He surely
would disagree, however, with the implication that the content of this list matters less
than that it be shared by alk: indeed, much of The Closing of the American Mind is dedicated
to exactly this lack of concern over the specific moral and ethical content of the American
personality. As such, Bloom would be dissatisfied with exposure to the Constitution
through instructional methods that, for example, presented the Constitution as an artifact
of a racist and sexist culture.

This dissent reveals the considerable phifosophical gap between Hirsch and Bloom.
Hirsch makes no claim of moral or epistemological absolutism: Bloom grounds his
theory on reason and his aftection for Greek philosophy. Hirsch attempts to reconcile the
better parts of Deweyan pragmansm with msights from educational psychology and
cultural anthropology. Bloom deplores pragmatism and shows little mterest in psycholog-
ical or anthropological spins on education theory Hirsch coneentrates on primary and
secondary education. Bioom cares most, if not exclusively, about the state of education in
the nation’s elite colleges and universities as it1s dehvered to the finest students within
those institutions. Hirsch's justifications for his core curnculum sound like those ad-
vanced in the Harvard Redbook in the 194os for a similar core curnculum: cultural
reproduction and survival depends on it. Bloom's arguments betray his Chicago roots,
with their strong Aristotelian. aristocratic flavor. Bioom alsa would he dissatisfied with a

“uivial pursuit” approach to mastery of the Hirsch bist. whereby the student could

identify a term but be unable to defend or critique it. Despite these differences, however,
Bloom would applaud the Hirsch proposal of an American patdeia, because the Hirsch list
happens to reflcct many of the philosophical premises on which Bloom's thesis rests.

. See note 1. supra.

. For a particularly thoughtful expression of this point of view, but onc that is sensitive to

the risk of exclusion and hurt to cultural cutsiders, see Arnold Eisen, “Jews, Jewnsh Stuches,
and the American Humanities,” 4 TIKKUN 25 (Sept. / Oct. 1989).

. Of course, belicf in the need for a core curriculum does rot necessarily translate into a

particular substantive list. Many people regret the alleged erosion of a sense of commu-
nity, but some would choose quite distinct cultural canons. The issue of an eroding sense
of community has surfaced recently on college campuses and sparked a special report of
the Carnegie Foundation for the Advancement of Teaching entitled Campus Life: In Search
of Community (1990}, The report focuses on principles of interaction on a college campus,
however, not curricular standards. These principles are intended to provide a more
relevant and appropriate suhstitute for the discredited in loco parentis doctnne.

In a different, and explicitly suhstantive effort to regain common ground on college
campuses, The National Endowment for the Humanities issued a report in 1989 entitled
50 Howrs, supra note 26

. See, e.g., "Campus Life: " White Male Wniters™ Is the Title of Enghsh 112, N.Y. Times, Mar.

4. 1991, at By, col. 1 (reporting that at Georgetown, a course that discusses the works of
Melville, Twain, and Hawthorne now is titled, "White Male Writers,” which the depart-
ment chair ¢xplained 15 an acknowledgement that white male writers are as defined by
their race and gender as are hlack women writers), See also “"Campus Life: Should a
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Whnting Class Teach Social Diversity?” N.Y. Times, Feb. 4, 1991, at B4, col. 1 (discussing U.
Mass-Amherst freshman writing program that includes assignments that involve racial
and socal diversity and that requires all teachers and assistants in the program to partici-
pate 1n a three-day sensitivity training workshop); Kay Sunstein Hymowitz, "Babar the
Racist,” The New Republic 12 (Aug. 19 & 26, 1991) (describing efforts by some states and
educational associations to promote multiculturalism at the primary school level as
“some sensible, some plain erazy,” and as putting the “pe into abe™.

. Arthur M. Schicsinger, Jr., The Disuniting of Amenca (1991).
. Arthur M. Schlesinger, Jr, " Toward a Divisive Diversity,” Wall Street Journal, June 25, 1991,

at At8, col 3 tcommenting on a report of the New York State’s Social Studies Review
Commuttce. which recommended that the curriculum be revised to emphasize muli-
cultural education.) See also Arthur M. Schlesinger. Jr., supra note 39; Isaacs, “The One
and the Many,” 1n Race and Schooling 1n the City 107, 121 (A Yarmolinsky, L. Liecbman & C.
Shelling eds., 1981) carguing that “| A il political systems based on race / tribe / nationality
are in total contradiction with the fundamental coneept on which the American society is
trying to base itself, namely popular sovereignty resting not on “groups’ but on the
franchise of individual crizens. . ...

. See, e.q.. Anthony DePalma, "Separate Ethnic Worlds Grow on Campus,” N.Y. Times, May

18, 1991, at A1, col 1, Jacob Wasberg, "Thin Skins,” The New Republic 22 (Feb. 18, 1991)
(complamnieg that at Oberlin students increasingly “think, act, study, and live apart™);
Shelby Steele, “Bemg Black and Feeling Biue,” 58 American Scholar 497 (Autumn 1989)
targung that racial separatsm reflects self-doubt and is self-defeating).

See M. AL Farber, "An ‘Afncan Centered’ School: How the Idea Developed and Why [t
Might Fail.” N.Y. Tyetes, Feb. R, 1991, at A13. col. 1. Cf. “Judge Halts Plan for Male Schools.”
N.Y. Times, Aug 16, 1991, at A6, col. 3 (reporting that federal judge struck down as
unconstitutional Detroit public school plan for three all-male academies aimed at black
male students).

. Suzanne Daley, “Inspirational Black History Draws Academic Fire,” N.Y. Times, Oct 10,

1990, at A1, col. 2. See also Paul Gray, “Whose America?” Time 13-17 (July 8, 1991); Gary
Putka, “Course Work Stressing Blacks’ Role Has Critics But Appears Effective,” Wl
Street Journal. July 1, 1991, at Ay, col. 1. Cf. Lance Morrow. “The Provocative Professor.”
Time 19 (Aug. 26, 1991) (discussing opposition to Leonard Jeffries, chair of Africzn-
American Studies at Cuy College of New York, who attacks Jews, Italians, and whites in
general m his charges of racism m Amenca and who maintains that people of African
descent are mtellecrually and physically superior to people of European descent). See also
Joseph Berger, “Professors” Theones on Race Stir Turmoil at City College,” N.Y. Times,
Apr 20, 1990, at By, cul. 2; Alan Finder, “No Action Asked on Racial Speech,” N.Y. Times,
Aug, 24, 1991, at A14, col. 1 (noting that faculty committec recommended that no action be
taken against Jeflnes for his racially charged speech).

. Willlam A, Henry, 11, “Upside Down In the Groves of Academe,” Time 66 (Apr. 1, 1991).

See also Lows Menand, “liliberalisms,” The New Yorker 101 (May 20, 1991) (reviewing
Dinesh 1Y'Souza, Hiiberal Education) (expressing concern that the effort to correct for the
past of tnvializing the significance of race and sex ends up now as treating them as though
they were the most important aspects of a person).

. Dinesh 1'Souza, supra note 3, at 15 -19 (1991). See also Roger Kimball, Tenured Radicals:

How Polities Hus Corrupted Our Higher Education (19g0); Charles J. Sykes, ProfScam, 158- 68
(948 (blaning powertul faculty, specialization, the preference for research over instruc-
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tion, and a compliant administration): C. Vann Woodward, “Freedom and the Univer-
sities.” The New York Review of Books 32, 36-37 (July 18, 1991); William A. Henry, ll1, supra
note 44, at 66 (Apr. 1, 1991) (describing courses that are “frequently . . . wedded to a
combative political agenda or outlandish view of this nation’s culture and values™).

. See, e.g., Dinesh D'Souza, supra note 3, at 17-18.

. For a collection of essays that discuss the “political correctness” phenomenon see, Debating
PC. (P. Berman cd., 1992). The countermovemen- to so-called political correcmess has
cven launched its own publication, titled Heterodoxy, subtitled Articles and Animadversions
on Political Correciness and Other Follies, which is published by the Center for the Study of
Popular Culture, in Studio City, California. Defenders of many of the trends that this
correctness countermovement denounces have formed their own group, the Teachers for
a Demucratic Culture, which in the fall of 1992 launched its own publication, entitled
Democratic Culture.

. Dinesh D'Souza, supra note 3, at 19 (describing the students as “like twigs carried by a fast
current’).

Cdoat.

. See, e.g., “The Derisory Tower,” The New Republic 5 (Feb. 18, 1991); Ken Emerson, “Only
Correct,” The New Republic 18 (Feb. 18, 1991) (criticizing emerging codes of conduct
directed at offensive hate speech on campus).

. See. ey, Irving Howe, "The Value of the Canon,” The New Republic 42 (Feb. 18, 1991);
Ferum, supra note 29. “The Idea of the University,” Partisan Review, 119 (Spnng 1991)
(remarks of Brigitte Berger), See generally. "The Changmg Culture of ‘The University,”
Parnsan Review (Spring 19911

. Sze, e g, E. D Hirsch, Jr. supra note 1, at 22 (pomnting out that radicals have been most

cffective using the traditsonal forms of literate culture to ctlect sooial change), Arthur M.
Schlesinger, Jv, supra note 4o (remarkn.g that, although oy democratw deals are imper
fectly reahzed, this Earopean mhentance yields more good than bad m that Eurape,
unlike most cultures, “has also generated ideals that have oppuosed and exposed [Europe's
aown]cnmes”y; Arthur M. Schlesinger, Jr., supranote 19, at 76 78 Guguing the saime pomt).
Cf. William Phallips, “The Crisis in Our Culture,” Partisan Review 192 (Spring 1991
tcondemming postmaodernist critique as an “intellectual tashion™ that showld be replaced
by a return to “traditional values and distinctions™).

. Appendix, "What Literate Americans Know™ in £ 1D, Hirsch, Jr, skpra note 1, al 18e H8
See also Juseph F Kett & James Trefil, The Dictionary of Cultural Literacy (1988)

. 8¢ Arnold Eisen, supra note 36, at 24.

. See, e.8.. George Reisman, "Education and the Racist Road to Barbansm,” 40 The Freeman
364. 369-370 (1990). One writer who is particularly dismayed by these tendencies has
defined multiculturalism as "a twisted version of Western teachings, flounshing m the
hothouse of a democracy that renders all distinctions suspect and all learning elitist.”
Edward Rothstein, "Roll Over Beethoven,” The New Republic, 29, 34 (Feb 4, 1990 In his
view, the multiculturalists exploit libcralism's openness to serve thewr parachial, non
neutral, and explicitly illiberal ends. An open embrace of overtly political education,
warns this defender of liberal neutrality, may lead to an education agenda that promotes
political objectives that would horrify the multiculturatists. Without a collective commit.
ment to toleration and free inquiry as guiding principles, only force can resolve inter-
group hostilities. 1f those who deny the right of dissent are the most powerful, then the
multiculturalists lose any chance of achieving their goal of cultural diversity. Liberalism,
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despite its costs and limitations, thus is superior to the alternatives suggested by the
multiculturalists because it tolerates difference and countertraditional thought. This
means that a core curriculum centered on Western Civihzation, hke Hirsch's, is preferable
to other possibilities because it respects liberal values and would tend to perpetuate this
liberal heritage. Rothstein's apprehension is that “The multiculturalist is a Western liberal
with so large a power of empathy that liberalism itself is dissolved, a rationalist with so
transcendental a perspective that reason itself is discarded. The multiculturalist is a
universalist without universalism, an artist without a vision of art, a monster child of
Western culture; a baleful, unwitting tnbute to the tradition he hungers to dispose.”

See, Gary Putka, supra note 43; “African Dreams,” Newsweek, 42 (Sept. 23. 1991).

Fabrication of Ancient Greece 1785-1985 (1987). See Mary Lefkowitz, “Not Out of Africa,” The
New Republic 19 (Feb. 10, 1992).

See, e.g.. Dinesh D'Souza, supra note 3. at2-5, 24-58.

See Marvin Cetron & Margaret Gayle. supra note 2. at 96-102 (1991) ( describing the reform
movement).

Chester E. Finn, Jr., “A Seismic Shock for Education,” N.Y. Times, Sept. 3. 1989, at op ed
Page.

Id.

E. D. Hirsch, Jr.. supra note 1, at 125.

See Susan Chira, supra note 1. See also Karen De Witt, supra note 5. For a recent report on
the progress of the Bush Amenva 2006 plan. see Karen De Witt. “Education Panel Sees
Modest Gains.” N.Y. Ttmes, Oct. 1. 1992. at Ao, col. 1.

4 CRITIQUES OF THL CALL FOR COHERENCE

. For an excellentntroduction into several of the strands of this opposition. see The Politics

of Liberal Education (D. ). Gless & B. Herrnstein Smith eds., 1992). See also Henry l.ouis
Gates, Jr., Loose Canons: Noteson the Culture Wars (1992); David Bromwich, Politics By Other
Means: Higher Education and Group Thinking (1992); Debating P.C. (P Berman ed., 1992);
Bevond PC.: Toward a Politics of Understanding (P. Aufderhide ed.. 1992).

. See Marcus L. Hansen. The Problem of the Third Generation Immigrant (1938).
. See generally Christine Sleeter & Carl Grant, “An Analysis of Multicultural Education in the

United States.” s7 Harv. Educ. Rev. 421 (1987). 3ee also Peter Erickson. “What Multicultural-
ism Means,"” s5 Transition 105 (1992).

. See Horace Kallen, Culture and Democracy in the United States (1924); 1. B. Berkson. Theories

o Americamization (1920).

. See. e.g., Seymour W. Itzkoff. Cultural Pluralism and American Education 57 (1969).
. Id. at63. See also Gary Peller. "Race Consciousness” 1990 Duke L.J. 758, 791-802 (discussing

black nationalists’ resistance to integration on grounds that it was based on a mistaken
assumption of universalism, ignored the way in which historical structures and group
idenury may create social meaning. typically preceded on the basis of unstated white
cultural norms, and entailed the abolition of one of very few organized institutions of the
black community): Derrick A. Bell, Jr., And We Are Not Saved: The Elusive Quest for Ra-
aal Justice 110 (1987) (noting that integration often imgplied assimilation into white cul-
tural norms): Malcolm X—By Any Means Necessary: Speeches, Interviews and a Letter 16-17
(G. Breitman cd.. 1970) (rejecting arguments against all-black schools as hypocntical
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msofar as the cntics of such schaols do not condemn equaltly all white schools in all- white

neighborhoods).

. Seymour W, Itzkoff, supra note s, at 108-09.

. d. at59.

. Sec id. at 109. In other words, a strong sense of culural commumiy s what makes
meaningful an admonition not to do X. The obligation not to do X 1s tied to being a
member of Y commuity. Because onc 1s a Y, one cannot do X. [d. Sec also Paul Selznick,
“The Idea of a Communitarian Morality,” 75 Calif. L. Rev. 445 (1987) (lnking morality and
political community).

. Seymour W. [tzkoff, supra. note s. at 109.

dd.at142,

. Id. at 140~ 42.

. For adescription of such curricula, sce Suzanne Daley. “Inspirational Black History Draws
Academic Fire,” N.Y. Times, Oct. 10. 1990, at A1, col. 2; Mary Lefkowitz. "Not Qut of
Africa.” The New Republic 29 (Feb. 10, 1992); M. A. Farber, "An ‘African-Centered” School:
How the Idea Developed, and Why It Might Fail,” N.Y. Times, Feb. 8, 1991, at A13 col. 1;
Gary Putka, "Curricula of Color: Course Work Stressing Biack's Role Has Critics But
Appears Effective.” Wall Street Journal. July 1. 1991, at A1, col. 1. See also Note. “Creating
Space for Racial isfference: The Case for Afncan American Schools,” 27 Harve C.R.-C.L. L.
Rev 187 (19922 Helame Greenfeld, “Some Constitutional Problems With the Resegrega-
tion of Puhlic Schools,” 8o Geo. L.J. 163 (1991). But see Garrett v. Board of Education, 775 F.
Supp. 1004 (5.1 Mich. 1991 truling that all male public school with Afrocentric curricu-
lum was unconstitutional violatico of equality rights of female students).

. See, e.g., Diana Slaughter, “Alienation of Afro Amencan Children,” in Cultural Pluralism
144. 165 (L. Epps ¢d.. 1974).

. See Richard Rodnquez, Hunger of Memaory tesa) tdesenhing the personal struggle of the
author’s attempt to reconcile a Mexican home culture and an Anglo school culture). See
also Lawrence A. Cremin, Amencan Education: The Metropolitan FExpenence, 1876 1980 122
(1988) (describing the arguments of Carter Woodson agamst both Booker 'T. Washington
and W. E. B. DuBois regarding ideal education lor Afncan Amencans, in which he
maintains that teaching blacks to admire only Greek, Hebrew, Latm, and Teutonie works
would rob them of their African-Amencan hentage and alienate them from ther own
community).

. See, e.g. A. Castenada, “Persisting Ideological Issues of Assinnlation i Amernica.” in
Cultural Pluralism 56, 60-61 (E. Epps cd., 1974).

. They therefore would reject the view expressed by former Umversity of Chicago Presi
dent Robert M. Hutchins. in 1953, that, "Now, it cver. we need an education that s
designed to bring out our common humanity rather than to mdulge our ndividuality.”
(quoted in Conflicting Conceptions of the Curnculum 13 tE. Eisner & E. Vallance ¢ds 19741,

. See, e.g.. id. at 15-16 (describing the “fallacy of universalism™ in some curreular theones,
which “removes curriculum decision making from the arena of the emprical study of s
context, placing it, instead, in the arena of rhetoric ™'y Stanley Fish, “The Commaon Touch,
Or One Size Fits Al in The Politics of Liberal Education 241 (1. J. Gless & B. Herrnsten
Smuth eds.. 1992).

. See. e.g.. Renato Rosaldo, Culture and Truth 26 (o8 gy cargumg that authentic translation of
cultures by cultural anthropologists requires that the cultures be evaluated in ther own
terms, nat hy imposing outsider’s categones on the cultures).
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. They thus would reject a transcultural hierarchy of moral reasaning, such as that pro

posed by Lawrence Kohlberg in The Philosophy of Moral Development: Moral Stages and the
Ideology of Justice (1981). See, e.g., Carol Gilligan, In a Different Voice (1982 (challenging,
Kohlberg's work as biased toward hierarchies of abstract rules and as undervaluing
responsibilities that arise from concrete relationships).

. Thus the strong multiculturalist would reject neorepublican theones advanced in [¢gal

scholarship, such as those of Professors Frank Michelman and Cass Sunstein, to the extent
that the neorepublicans’ utopia is one in which group difference “are transcended in favor
of asingle, universal public-regarding point of view." Kathleen Sullivan, "Rainbow Repub-
licanism,” 97 Yale L.J. 1717 (1988). See Frank Michelman, “Foreword: Traces of Self-
Government,” 100 Harv. L. Rev. 4. 74 (1986); Cass Sunstein, “"Beyond the Republican
Revival," 97 Yale L.J. 1539 (1988).

. See. e.g.. A. Castenada, supra note 16, at 57 (rejecting assimilation when the Anglo-Saxon

cultural pattern is treated as the ideal).

. M. ats3.
. See Lawrence A. Cremin, supra note 15, at 116,
. See 1d. at ns-50. Walter Feinberg, "Fixing the Schools: The Ideological Turn,” in Critical

Pedagogv: The State and Cultural Struggle 69. 70 (H. A. Giroux & P. L. McLaren eds., 1989).

. Ira Katznelson & Margaret Weir, Schooling for All: Class, Race, and the Decline of the

Democrane Ideal 57 (1985). See also Harold Kolb, Defining the Canon, in Redefining American
Literary History 35, 37 (A. L. Brown Ruoff & J. W. Ward. Jr.. eds.. 1950).

. Brown v. Board of Education of Topeka ("Brown "), 347 USS. 483 (1954).
. See Gary Orfield, "Why It Worked in Dixie: Southern Schoo! Desegregation and lts

Implications for the North,” in Race and Schooling in the City 24, 25 (A. Yarmolinsky, L.
Liebman & C. Schelling eds.. 1981).

. Susan Chira, "Bias Against Girls Is Found Rife in Schools. With Lasting Damage.” N.Y.

Times. Feb. 121992, at A1, col. 3; Gender in the Classroom: Power and Pedagogy (S. Gabriel & I.
Smithson eds.. 1990). Roberta Hall & Bernice Sandler, The Classroom Climate: A Chilly One
for Women (1982): Katherine Connor & Ellen J. Vargyas, "The Legal Implications of
Gender Bias in Standardized Testing.” 7 Berkeley Women's L. J. 13 (1992).

. See San Antonio Ind. School Dist. v Rodriquez, 411 U.S. 1 (197
. S¢e Note, Jonathan Banks, "State Constitutional Analysts of Public School Finance Re-

form Cascs: Myth or Methodology?™ 45 Vand. L. Rev. 129 (1901); Mark Yudof. “School
Finance Reform: Don't Worry, Be Happy.” 10 Kev of Litigaston 585 (19e1y; Note, “Un-
fulfilled Pronuses: School Finance Remedies and State Courts,” 104 Harv. L. Rev 1072
199

. See. e.g.. Gary Peller. supra note 6. at 806 (noting that "[i|n the histoncizing perspective of

black nationalists. knowledge was necessarily a social contrast. . . . Culture precedes
epistemology ™).

. See.e.g.. Mark Kelman, “"Conceepts of Discrimination in“General Ability’ Job Testing, " 104

Harv. I. Rev. 1157 {1991 (discussing different theornes of discrimination and pointing out
how, even under the most conventional theories, general ability tests are biased). There is
a nch legal hterature that addresses the issue of cultural, gender, and racial bias in
cducation testing and in ather measures of academic, social, and economic achievement.
Femmism, entical race theory, enteeal legal studies, and radical cultural anthropology are
among the many important disciplimes that have advanced this critique. For introductions
to some of these 1ssues within law scholarship sec, Deborah Rhode, Justice and Gender
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(1989): Catharine MacKinnon, Feminism Unmodified (1987); Catharine MacKinnon, Toward
a Feminist Theory of the State (1989); Susan Moller Okin, "Defining Feminism: A Compara-
tive Historical Account,” 14 Signs 119 (1988); Mark Kelman, A Guide to Critical Legal Studies
(1987): Roberto Unger, “The Critical Legal Studies Movement,” 96 Harv. L. Rev. 561 (1983);
Gary Peller, supra note 6, Mari Matsuda, "Looking to the Bottom: Critical Legal Stedics
and Reparations,” 22 Harv. C.R.-C.L. L. Rev. 323 (1987); Kimberlé Crenshaw, "Race, Reform,
and Retrenchment: Transformation and Legitimation in Antidiscnmination Law,” 101
Harv L. Rev. 1331 (1988}; Kimberlé Crenshaw, " Foreword: Toward a Race-Conscious Peda-
gogy in Legal Education,” 11 Nat'l Black L.]. 1 (1989); Derrick A. Bell, Jr., And We Are Not
Saved: The Elusive Quest for Racial Justice (1987); Angela P Harris, "Race and Essentialismin
Feminist Legal Theory.” 42 Stan. L. Rev. 581 (1990); Patricta Williams, "Alchemical Notes:
Reconstructing ldeals from Reconstructed Rights,” 22 Harv C.R.-C.L. |.. Rev. 401 (1987);
Robert A, Williams, "'Taking Rights Aggressively: The Penls and Promise of Critical Legal
Theory for Peoples of Colar,” s Law ¢ Inzquality 103 (1987); Charles R. Lawrence, 111, "The
1d. the Ego, and Lqual Prutection: Reckoning With Unconscious Racism,” 30 Stan, L. Rev
317 (1987); Janet Halley, “The Politics of the Closet: Towards Equal Protection for Gay,
Lesbian, and Bisexual Identity,” 36 cea L. Rev. 915 (1989): Marc Fajer, “Can Two Real Men
Eat Quiche Together? Storytelling, Gender-Role Stereotypes, and Legal Protection for
Lesbians and Gay Men,” 46 U, Miami L. Rev. 511 (1992).

. See. ¢.g., Lauro Cavazos, "More Parenting. Not More Money," 7 New Perspectives Quarterly
6. 7 (Fall 1990). See also Paul Gray, "Whose America?” Time 12, 15 (July 8, 1991) (citing
statistics regarding changing demographics in United States).

. See Harold Kolb, Jr., Defining the Canon, in Redefining American Literary History 35, 37 (A. L.
Brown Ruoff & J. W. Ward, Jr., cds., 1990).

. See Margaret Mead, Culture and Commitment: A Study of thz Generation Gap j6-57 (1970).

. See, ¢.g.. James Banks, "Multicultural Education: Characteristics and Goals,” in Multi-
cultural Education: Issues and Perspectives 2, 2-3 (). Banks & C. McGee Banks eds., 1989).

. See A. Castenada, supra note 16, at 6s.

. Id.

. See. e.g., Nancy St. John, “The Effects of School Desegregation on Children: A New Look
at the Research Evidence,” in Race and Schooling i the City, B4, 91 (A. Yarmolinsky. L.
Liebman & C. Schelling eds., 1981) (describing evidence on the psychologscal impact of
desegregation on black children, which suggests academic self-estcem is higher for black
children in segregated schools than for those in desegregated schools). See also Diana
Slaughter, supra note 14,

. See, e.g.. Paul Gray, supra note 34 (describing the revisions of texts to accommodate the
multiculturalists’ appeals and the backlash by those who object to the revisionist moves).

. James Baldwin, "A Talk To Teachers,” in Multicultural Literacy 3, 8 (R. Simonson & S.
Walker eds., 1988).

.M. atg.

. Consciousness-raising is a technique most strongly associated with contemporary femi-
nism. Inthe 1970s, some women participated in sessions in which a small group of women
gathered to share their experiences as women. These discussions often led the participants
to realize—sometimes for the first time in their lives—ways in which being female
translated into particular, often subordinate or personally stultifying role expectations,
social and economic opportunities, and other socially constructed identities. The sharing
of mutual experiences enabled consciousness-raising participants to see patterns within
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society rather than merely perceiving their experiences as unique, individual occurrences.
Italso caused some participants to recognize that the patterns were not freely chosen, not
empowering, and not neutral or natural. On the contrary, they concluded that the
meaning of gender within a particular society is, to a considerable degree, contrived.
Where, as in the United States, gender 1s used as a method of assigning social and
cconomic privileges, the patterns of gender-based treatment can become oppressive for
the disfavored sex. Consciousness-raising is the process by which many women became
conscious of the specific ways in which American culture made being female the occasion
of harm.

. See “Legal Storytelling Symposium,” 87:8 Mich. L. Rev. (1989); David Mura, "Strangers in

the Village," in Multicultural Literacy, supra note 42, at i35; Michelle Wallace, "Invisibility
Blues.” in id. at 161,

. See W. E. B. DuBois, The Souls of Black Folk: Essays and Sketches 180 (Vintage ed. 1990).
. David Mura, supra note 4s, at 135, 152.

. See, .g.. Gary Putka, supra note 13, (describing criticisms of African-centered curriculumy;
A. M. Rosenthal, “Suicide on the Fourth,” N.Y. Times, July s, 1991, at A1, col. 1 (describing
multiculturalists as “the new segregationists,” whose “excuse” for urging multicultural

agendas is that youth are not taught enough about cutgroups’ contributions and who are
“racial and ethnic propagandists on the campus™).

. See, e.g.. William A, Henry, "Upside Down in the Groves of Academe.,” Time 66 (Apr. 1.

1991).

. See, e.g.. "Race on Campus,” The New Republic (Feb. 18, 1991) (devoting several articles to

the alleged rise of political correctness on campus but no articles in which the author
discusses the statistics regarding racial, ethnic, sexual, and other forms of discrimination
on campus),

. See, e.g., Katherine Bartlett, “Some Factual Correctness About Political Correctness,” Wall

Strect journal, Junc 6, 1991, at A1z, col. 1,

. See Gary Putka, supra note 13. See also Mary Lefkowitz, supra note 13, at 29; Robert

Hughes, "The Fraying of America," Time 44 (Feb. 3, 1992); Frank Kermode, “Whose
History Is Bunk?" New York Times Book Review, Feb. 23,1992, at 3.

. See Choosing Equality: The Case For Democratic Schooling 45- 49 (A. Bastian, N. Fruchter, M.

Giutell, C. Greer & K. Haskins eds., 1986).

. Moreaver, this focus on substantive outcomes, versus procedural formalities leads some

multiculturalists to embrace a theory of equality in education that measures equality by
education results, rather than by equal treatment. See, e.g., Choosing Equality, supra note 53,
at 30 -41.

. See, ¢4, ). Hixsan, "Community Control: The Values Behind a Call for Change,” in

Cultural Pluralism, 106, 16 17 (E. Epps ed.. 1974).

. See, e.g., Mari Matsuda, “Public Response to Racist Speech: Considering the Victim's

Story,” 87 Mich. L. Rev. 2320 (1989).

. The full range of their views, and the sub-divisions among the equality theorists, are

beyond the scope of this book. For an introduction into the educational equality litera-
ture, see Christopher Jencks, "Whom Must We Treat Equally for Educational Oppor-
tunity to be Equal?” 98 Ethics 518 (1988); Choosing Equality, supra note s3; Henry Cisneros,
“Four-Tiered Education,” 7 New Perspectives Quarterly 15 (Fall 1990); Multicultural Educa-
tion: Issues and Perspectives (). Banks & C. McGee Banks eds.. 1989); Cxltural Pluralism (E.
Epps ed., 2974); Seymour W, ltzkoff, Cultural Pluralism and American Education (1969).
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s8. The equality theorists diverge, however, on other strategies to combat these inequalities.
Some adopt 4 symmetrical eqaality approach to combating discrimination, under which
the aim is to assure cqual treatment of all individuals, regardless of sex, race, ethnicity, or

color. “Same treatment,” under this model, 1s “equality.” Others believe in an asymmetri-
cal approach, which anticipates that for some groups equality may mean ditferent and
preferential treatment to account tor past discrimination or to otherwise assure that
group-status does not constitute o liability. See, e.g.. Kenneth Karst, Belonging to America
158-72 (1989). ‘Thus, “same treatment” inay not constitute equality, rather equal out-
comes or dlternative stapdards of equality may beuer satrsfy “true equality”. See Michael
Rebell 8 Arthur Block, Equalitvand Education 1a 20 toss) idiscussing differences between
theories of equahity of opportiuinty aiul equahity of resulty For discussions of the differing
approaches tocequality iy fenmst tetatute, see Deborah Rhode, supra note 33, at 12--14,
32 38, 106 15 (1gRe) (hiscussing dillerences among feonnists regarding theortes of gender
equality

Sumie equality theorsts are nudividualists. who ple the mdwvidual shead of commu-
nuarialr concetis Others aie mote comnnmtaan - defining the deal relationship
hetween the gubvidaal and society See, e g, Frank Michelnan, “Foreword: Traces of Self-
Government,” tuo Hane I Rev g aaoBos, Cass Sunsten, *Beyond the Republican Revival,”
97 Yale L] 1540 (1088, Suzanng Sherry, "Civie Virtue and the Feminine Voice in Constitu-
tonal Adpidication,” 72 Vi . Rev sg3 agles. For a discussion of the differences between a
multcultural and an anti racsm approach to educational reform see Peter Erickson,
"What Multiculturahisin Mceans,” ss Transition 105, 106 -07 (1992).

See. e.g, Kenneth Karst, skpra note s8, at 187 (noting that “American history strongly
indicates that the impulse toward racist domination [or its religious or ethnic counter-
parts| will be more powerful in a local community than it will be in the national as a
whole™).

. See Hlenry Giroux & Peter McLaren, “Schooling, Cultural Politics, and the Struggle for
Democracy.” in Cntical Pedagogy, the State, and Cultural Struggle, xi, xiv—-xxi (H. J. Giroux &
P McLaren eds., 1689). See also joel Feinberg, “Fixing the Schools: The Ideological Turn,”
n ul. at 69- 70.

. Henry Giroux 8 Peter McLaren, supra note 61, at xvi.

Id

. Id. See also Clarence Karier, "Business Values and the Edueational State,

6 260 C. Kaner P Violas & . Spring cds.. w7y,

" in Roots of Crisis

. Henry Giroux & Peter Mclaren, supra note o1, ar xva.

ChdLatxvin xvini.

Sl atxx.

. See. eg. Clarence Karter, supra note o4, Flethert Gintis 8 Samuel Bowles, Schooling m
Captahist Amenica (970, Herbert Gmts & Samuel Bowles, " Contradiction and Reproduc-
ton in Educanonal ‘Theory,  m Edieaton wnd the State, vol, I: Schooling and the National
Interest 45 (R Dale, G Fshand, R Fergussan & M- MachDonald eds., tg8n).

. Clarence Karier. supra note 64,

See Martin Carnoy & Henry M. Levin, Schooling and Work i the Democranie State 47 (1985).

-
see Henry Guroux 8 Peter McLaren, supra note 61, at xxt

. See, e.g.. Richard Rorty, "That Old-Time Philosophy,” The New Republic 29 (Apr. 4, 1988).

. 1d. at 30.
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. Id. See also Richard Rorty, Contingency, Irony, and Solidarity (1989). Cf. Henry Giroux and

Peter McLaren, supra note 61, at xi—xii (noting that “the spirit of hope and historicity
which informs the contributions to this volume does not see the mect:anisms of injustice
as indelibly inscribed in the social order but rather as open to change and reconstruction
through a critical rethinking of and commitment to the meaning and purpose of school-
ing in our society.”).

. Richard Rorty. supra note 73, at 32.
. . See also Richard Rorty, “Two Cheers for the Cultural Left,” 89 South Atlantic Quarterly

227 (1990): Richard Rorty, “Education, Sociahzation & Individuation,” 75 Liberal Educ. 2
(Sept. Oct. 1989). Indeed, one writer argues that critical surveys of muluculturabism from
the left “demonstrate the ease with which a left micllectual perspective collapses and
converts into a traditionalist approach when the canan question s called.”™ Peter Erickson,
supra note 59, at 112 (1992).

. See Richard Rorty. supra note 73, at 32.
. M. Sce also Bruce Ackerman, Social fustice in the aberal State (1980) (arguing for a sinular,

two-stage education).

. Even liberal philosopher John Rawls concedes the need for education that prepares

students for participation in saciety and that encourages political virtues. See John Rawls,
“The Prionity of Right and [deas of the Good.™ 17 Phul. &7 Pub. Affatrs 251, 267 (1988).

. See, e.g. Richard Rorty. "Education, Sociahzation & Individuation,” supra note 77, at s.

Why these wnters believe that the products of a traditional, acculturative primary and
secondary education will be able, at age eighteen, to roam intelligently and confidently in
the bazaar of ideas 1s unclear Also unclear is the justification for assigning to colleges
alone the role of introducing students to contingency and uncertainty. and thus excluding
from these insights alf students who do not go on to four-yesr colleges. The relativists’
likely answer to these concernsis that they do not favor a primary or secondary education
that 1s strongly assmulatiomst or dogmatic. Rather, they probably share the notion of
Hirsch and others that the Great Books raise more questions than they answer and
contain within thent the tools of cultural self-criticism and sclf-doubt. Nevertheless, they
have not, as yet, proposed concrete programs that would assure that the listis taught in an
epistemologically and morally open-ended way.

. Richard Rorty. suprt note 75, at 82.

L Id. at 84.

. 1d at 87,

. Sce John Stuart Mill, On Liberty 97-101 (Norton ed. 1975).
. 1d. at 98- 100.

. Id. at 98,

. See. e.g., John Rawls, supra note 80.

See. c.g.. Stephen Arons, Compelling Behief: The Culture of Amenican Schooling 87-103 (1983).

. Sec. Thomas Toch, In the Name of Excellence: The Struggle to Reform the Nation's Schoels, Why

It's Fanhing, and What Should Be Done (1991) (discussing reform proposals); John Chubb &
Terry M Move, Politics, Markets, and Amenca’s Schools (1990) (advocating decentralization
and choteey; Dawid Kearns & Dennis Doyle, Winning the Brain Race: A Bold Plan to Make
Our Schoals Competitive (1991 ed.) (describing current system as a failed monopoly).

. In this respect, the strong individualists resemble the moderate multiculturalists and

cquality theonsts, who hkewise favor a constrained freedom from niajonitarian will in
order to assure that frecdom does not become oppression. The equality theornsts regard
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equality as the constraining principle. ‘T'he strong individualists regard respect for auton-
omy as the constraining pnnciple. Some liberal philosophers argue that the principle of
autonomy and concern for others’ freedom are inextricably bound. See, eg., Joseph Raz,
“Liberalism, Skepticism, and Democracy,” 74 lowa I. Kev. 761, 784 (1989) (arguing that
“peoples’ preferences should be freely pursued only within certain bounds"y; Ronald
Dworkin, “Liberal Community,” 77 Calif. L. Rev. 479 (1989).

See. e.g., James Hoetker, “Re-Hirsching Some Questions About Curriculum,” 62 The
Clearing House 319 (Mar. 1989) (noting that a representative high school social studies
textbook contains more historical terms than daes Hirsch's list); “Student Reading Lists
Still Favor the Classics,” Anz. Daily Star, May 31, 1989, at A-12, col. 4 (reporting on study
done by Center for the Learning and Teaching of Literature at State University of New
York, Albany),

See, eg.. April Brayfield. Marina Adler & Diane Zablotsky, “Gender, Race, and Cultural
Literacy: Consequences for Academic Performance,” 18 Teaching Sociology 362, 363 (July
1990).

Indeed, Hirsch himself concedes this, insofar as he describes a counterreform movement
already underway in the 1980s that is “bent upon a return to a more traditional curricu-
lum.” E. D. Hirsch, Jr., Cultural Literacy 125 (1988 ed.). See also Marvin Cetron & Margaret
Gayle, Educatienal Renaissance: Our Schools at the Turn of the Century 175-76 (1991), (describ-
ing the spate of reform efforts launched in the 1980s). For other evidence of a pre-Hirsch
core curriculum reform movement, see, e.g.. Nat'l Center for Education Statistics, Digest
of Education Statistics 1990 (1991) (indicating that saT scores did not decline during the
1980s); Educational Testing Service, What Americans Study 1(1989) (noting that “{ijncreas:
ing course requiremnents in key academic subjects has been a central theme of educational
reform in (the 1980s]"); Nat'l Commission on Education, Meeting the Challenge: Recent
Efforts to Improve Education Across the Nation, (1983). Daniel Cheever & Gus Sayer, “How
We Defined Our Core Curriculum,”” Education Leadership 599 (May 1982); Ernest Boyer,
High School: A Report on Secondary Education in America (1983); Mortimer |. Adler, The
Paideia Proposal: An Education Manifesto (1982); Gerald Graff, “Curricular Imperatives for
Renewing General Education,” 34 J. Gen. Educ. 189-97 (1982},

Arthur E. Wise, Legislated Learning: The Bureaucratization of the American Classroom 27
(1979).

. Id. at xv. See also Robert Perrin, “Can Cultural Literacy Be Tested?” 62 The Clearing House

284 (Mar. 1989); Susan Chira, “Study Finds Standardized Tests May Hurt Education
Efforts,” N.Y. Times, Oct. 16, 1992, at A13, col. 1 (reporting on a three-year, $1 million study
funded by the National Science Foundation and conducted by Boston College's Center for
the Study of Testing, Evaluation and Educational Policy).

Arthur Wise, supra note 95, at 60

See, e.g., Karen Spear, “The Paideia Proposal The Problem of Means and Ends in General
Educatior.,” 36 J. Gen Educ 79, 82 11984)

. See Lauro Cavazos, “More Barenting, Not More Money.” National Perspectives Quarterly, 6,

7 {Fall 1990)

Id. Sce also Jonathan Kozol, Hhterate Amenca 19851 For a sharp cntique of Hirsch on the
ground that his proposal oversunplilies o socal and economic problems, and offers the
illusory protase of a quick fix. see Barbara Hevinstemn South, “Cult-Lit: Hirsch. Literacy,
and the ‘Natwonal Culture’,” m The Polies of Liberal Education 75 (D. ). Gless & B.
Herrnstein Snuth eds | 19921
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101. Sce Lawrence A, Cremin, suprd note 15, at 233-34.

102, Id.

103. Id. at 234.

104. See Arthur E. Wise, suprd note 9s. at so.

105. See,e.g., Julic Johnson, “Teacher Union Faults History Books,” N.Y, Times, Sept. 14, 1989, 2t
A20, col. 4 (noting that five textbooks, which are read by two-thirds of the five million
students in American high schools, relegate materials about women and minorities in
history to special side boxes and features, rather than integrating them into the text as a
whole). See also “Student Reading Lists,” supra note 92 (noting that the classic list tauglt
most often in public and private schools has changed very little overtime).

. See, ¢.g.. Mortimer J. Adler. “This " ve-War Generation,” in Reforming Education 3(G. Van
Doren ed., 1977).
See, ¢.g.. Katherine Bartlett, "Some Factual Correctness About Political Correctness.” Wall
Street Journal, June 6, 1991, at A1z, col. 1 (challenging the claim of some critics that certain
colleges and universities have been captured by feminists or any other “leftist” groups).

. See, e.g.. Julie Johnson, supra note 105 {(noting that report on history texts indicates that
material on women and minortics is relegated to special boxes and features, rather than
integrated into the texts as a whole): Diane Ravitch, "Pluralism v. Particularism in

American Education,” The Responsive Community 32, 34 (Spring 1991) (noting that in too

many cases, the histories of women, blacks, and ethnic minoritics appear as sidebars to the
main story in textbooks).

. See, e.g.. Katherine Bartlett, supra note 107; Fox Butterfield, “The Right Breeds a College
Press Network,” N.Y. Times. Oct. 24. 1990, at A1, col. 2.
See Randall Kennedy, “The Political Correcrness Scare.” 37 Lov. L. Rev. 23t (1991).

S CONSTITUTIONAL COMMITMENTS AND CONFLICTS

. Professor Mary Ann Glendon has described this tendency as “both cause and conse-
quence of our increasing tendency to look at law as an expression and carricr of the few
values that are widely shared in our society: liberty, equality, and the ideal of justice under
law.” Mary Ann Glendon, Rights Talk 3 (1991). ‘Thus, when we seek to persuade or justify
idcas n the public arena, we often resort to these common values. As Glendon notes.
“Certain arcas of law, especially cnnunal and family law, have become the terrain on
which Amenicans are struggling to define what kind of people they are and what kind of
society they wish tobnng into baing ™ I

. Education policy histerically has been determmined at the state or local level Under the
Constitution, education is a power rescrved to the stites, not the federal government.
‘Thus, the nurms that historically have received consttutional deterence are those of the
applicable state or local decision makers, not the federal government Simce the avil nghts
move*acnt of the 19608 and 1970s. huwever, the United States Congress has adopted
several statutes that bave a direct beanng on local educational policy “Through its “purse
string” power, the Congress in particular has mitluenced the delivery of educational
services to females, to children with disabilives, to members ot racial nunonities, and to
children for whom English 1s a second linguags No longer. therefore, are educational
policies exclusively state or local commumty dewven In fact. had national standards not
already evolved over parts of education. the nattonal core curnculum proposal woutd be
an even more racical move than it now appears to be
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Despite these nationalizing trends. however, the school curriculum continues to be
governed principally by state and local regulations and policies. These policies may vary
among states and local communities. As such, when the Court defers to state and local
education rules, it defers to a potential range of substantive outcomes. The outcome may
be highly standardized. assimilative lesson plans or experimental, kaleidoscopic curncula.
Only when the standard is unduly oppressive. according to the Court’s estimation, will it
be struck down as unconstitutional. Likewise, only when the education outcomes be-
come too disparate, such that students receive vastly different educations, will state policy
be overturned. 'n between these poles, the Court tolerates a wide range of education
policies.

. Sanford Levinson, "Constitutional Meta- Theory.” 62 U. Colo. L. Rev. 389, 406(1992). See also
Sanford Levinson, Consiitutional Faith (1988).

. See Robert C. Post, "Cultural Heterogencity and Law: Pornography, Blasphemy, and the
First Amendment,” 76 Cal. L. Rev. 297 (1986).

. Minersville School District v. Gobitis, 310 U.S. 586. 506 (1940), overruled by West Virginia
State Bd. of Educ. v Barnette. 319 US. 624 (1943).

. Robert C. Post. supra note 4, at 299.

LM

. 268 US. 510 (1925).

. Id. at 530.

. Id. ats31-33.

LM

. Id. at 534-35.

. Id. at 536.

. Id. at s34.

. See Amy Guimann, Democratic Education 42 (1987).

. Cf. Allen Buchanan, "Toward a Theory of Secession ™ Ethies 101, 322-42 (Jannary 1991)
(discussing the surprising gap in political philosophy regarding any normative theory of
secession and speculating that the impasse between modern communitarians and liberals
may be their mutual failure “to take seriously the possibility of secession as a way of
preserving a general commitment to the liberal framework while accommodating the
fact that there are same forms of community that may not be able to flourish within it but
which it would be wrong to force to conform™).

. The backdrop of the Oregon statute may help explain why the Court in 1925 was willing
to overluok this potenual danger of private education to the public interest. The legisla-
tion was an anomaly. in that most states did not require that all children atwtend public
schoals. Moreover, it wasinspired by efforts of radical groups. including the Ku Klux Klan,
that were caught up n the Americanization frenzy of the early twentieth century. See
David B. Tyack. "The Penls of Plurahsm: The Background uf the Prerce Case,” 74 Amer.
Hist. Rev. 74 (1068).

. For a thoughtful argument that Preree ments reconsideration and that the Oregon statute
should have heen upheld see James S Licbiman, “Vowe, Not Chanee,” 100 Yale L.J. 259
(1991 1.

. Meyer v. Nebraska. 202 US 300 1wz Smular statutes i lowa and Ohig were struck
down at the same time by the Court
Id. at go2.

- Dissenting Justices Holmes and Sutherland would hase given the state’s mterest in
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requiring that all citizens learn English greater weight. Although he regarded the English
only rule as unwise. Justice Holmes concluded that it was not an unreasonable exercise of
state education authority. /d. at 412.

. Barnette, 319 U.S. 624. This case reversed the Court’s 1940 decision upholding school power

to require a flag salute. Minersville School Dist. v. Gobitis. 310 U.S. 586 (1940). See genevally
D. Manwaring. Render Unto Cacsar: The Flag-Salute Controversy (1962); Peter lrons, Courage
of Their Convictions (1988). See also Sherman v. Community Consol. School Dist. 21 of
Wheeling Township. 714 F. Supp. 932 (N.D. lll. 1989} afi'd. 61 US.L.W. 2340 (7th Cir. 1992)
{(holding that a public school can perform daily flag salute provided unwilling students are
allowed to opt out).

. Bamette, 319 U.S. at 641 (emphasis added).

. 1d. at 625.

. Id. at 640.

. Brown v. Board of Educ., 147 U.S. 483. 493 11954).

. Ambach v. Norwick. 441 U.S. 68 at 77 (1979). See alse McCollum v. Board of Education, 333

U.S. 203. 216-17 (1948} (stating that America’s public schools were “[d]esigned 1o serve as
perhaps the most powerful agency for promoting cohesion among heterogeneous demo-
cratic people” and that [t }his development of the public school as a symbol of our secular
unity was not a sudden achievement nor attained without violent conflict’™.

. Sec. ¢.g.. Bethel School Dist. No. 403 v. Fraser. 478 U.S. 675 (1986); Hazelwood School Dist.

v. Kuhlmeier. 484 U.S. 260 (1988).

. Hazelwood. 484 U.S. 260 at 273.

. Id. at 273 (quoting Epperson v. Arkansas, 393 U.S. 97 (19681,
. Wisconsin v. Yoder, 406 U.S. 205. 251 (1972).

. Id.at 213-15.

. Id. at 229,

.14 at 222,

. Id. at 226.

. Employment Division v. Smith, 494 U.S. 87z, 877 (1990..

. Id av 881,

. 1d. au 882,

. See. e.g.. Michael W McConnell, “Free Fxercise Revisionism and the Smith Decision,” 57 L.

Chi. L. Rev: 1109 (1990} The Court 1n 1992 accepted certioran in a free exercise case that
sonie observers believe may be used to himit Smueh. See Church of Lukumi v. City of
tHaleah. 723 F Supp. 1467(8.D. Fla. 19891 afl d 936 F 2d 586 (11th Cir. 1991 cert. granted 112 S.
Ct. 147211992)

Smuth, 404 US. at 88s.

. M. at 890.
4.

3. See, .8 Bender v Wilhamspart Area School Dist, 741 Fad 538 3d Cir. 1984); Roberts v

Madigan, 702 F. Supp. 150512 Colo 1049 aff 'd 921 F 2d 1047 cioth Cir. 1990+; Simith v. Board
of School Commussioners, 827 F zd e84 1th Cir, 19871, Grove v. Mead School Distnict, 753
F.2d 1528 19th Cir.y, cert. demind, 474 US 826 10853, Mozert v. Hawkins, 827 Fad 1058 16th
Cir 1987, cert_dented. 484 US 1066 198381, Rhode Island Federauon of Teachers, ar. ciov.
Norberg, 630 Fad 850 115t Cir 1980, fYor v Human, 725 F Supp. 1503 (W.D.Ark 1989,
Jackson v Cahforma. 460 I 2d 282 19th Cir 19725, Cornwell v. State Board of Education, 428
Fad 471 (4th Cir g9r0), vert denmied, 400 U'S. 942 119700, McLean v Arkansas Board of
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Education, 529 F. Supp. 1255 (1. A-k. 1982); Roman v. Appleby, 558 F. Supp. 449 (E.D. Pa.
1983).

. Nomi Maya Stolzenberg, " "He Drew a Circle That Shut Me Out . . . ": Assimilation,

Indoctrination and the Paradox of a Liberal Education,” 106 Harv. L. Rev. 581, 621-22 (1993).

The charge that public education is driven by secular humanism, and thus is an imper-
missible form of values indoctrination, is more subtle and sophisticated than it may first
appear. As Professor Michael McConnell, a leading theorist on freedom of religion, has
stated, the scholarship of the left in the past half-century has done a convincing job of
uncovering how nonneutral our seemingly neutral laws and other cultural practices truly
are, See Michael W. McConnell, “Religious Freedom at a Crossroads,” 59 U. Chi. L. Rev. 115,
134-35 (1992). For example, feminist scholarship demonstrates that gender roles often find
no basis in nature but are culturally constructed. Moreover, standards of achievement
have been shown to be based on unstated, nonneutral norms. Using the tools of this
critical scholarship of the left, some Christian fundamentalists have argued that the brand
of moral and cultural relativism that the dominant culture, or at least the public education
culture, embraces is hardly neutral. Rather, it is a "politically correct” perversion of
traditional values, which has no greater claim to truth than any other, rejezted standards.

Although there is a response to the fundamentaiists” philosophical argument, it is
unlikely to weaken their resolve. The reason is that fundamentalists’ argument that public
cducation is nonncutral is a strategic argument only; it is not based on an underlying
sincere belief that no dogma has a superior claim to truth. On the contrary, fundamental-
ists feel quite strongly that their own dogma is superior and that it is based on an
ahistorical. transcendental truth. Their real objection is not that the schools are inculcat-
ing values or that they have abandoned neutrality as a guiding pedagogical principle: it is
that the values schools do inculcate are antithctical to biblical authority. As such. the
subtle epistemological argument raised by the secular humanism debate actually is a red
herring. The real conflict here is whether the nonncutral values endorsed by public
cducation and other areas of our public culture should be secular and not religious ones.
This in turn involves the sometimes complex task of distinguishing religious from sccular
values,

. See text accompanying notes 50-54. infra.

. Amy Guemann, supra note 1s, at 103.

. Id. (emphasis added).

. See, e.g., Abington School Dist. v. Schempp, 374 US. 203 (1963); Engel v. Vitale, 370 U.S. 421
(1962).

. See text accompanying notes 58-6o, infra.

. See Schempp, supra notce 48.

. See Engel, supra note 48.

. Indeed, even when a state mandated a moment of silence, rather than prayer per se, the
Court struck down the measure because the legislative history revealed that the act was
intended as a means of evading the Court’s school prayer rulings. See Wallace v. fatlree, 472
U.S. 38 (1985). See also Stone v. Graham, 449 U.S. 39 (1980) (per curiam? (holding unconstitu-
tional public school pasting of Ten Commandments in classrooms).

See Stephen L. Wasby, The Impact of the Supreme Court 129-33 (1970).

. In the most recent of the Court's prayer cases, Lee v. Weisman, the Court was asked to con-
sider whether a nonsectarian prayer at a junior high school graduation ceremony violated
the First Amendment. The invocation, which was delivered by a rabbi, read as follows:

154

ERIC

Aruitoxt provided by ERic:




[€)

Aruitoxt provided by ERic:

ERIC

Notes 181

God of the Free. Hope of the Brave: For the legacy of America where diversity is
celebrated and the rights of minorities are protected, we thank you. May these young
men and women grow up to enrich it. Forthe liberty of America, we thank you. May
these new graduates grow up to guard it. For the political process of America in
which all its citizens may participate, for its court system where all can seek justice
we thank you. May those we honor this morning always turn to it in trust. For the
destiny of America we thank you. May the graduates of Nathan Bishop Middle
School so live that they help to share it. May our aspirations for our country and for
these young people, who are our hope for the future, be richly fulfilled. AMEN
112 §.Ct. 2649, 2652-53 (1992).
Here again, the Court held that the school-sponsored prayer violated the Establish-
ment Clause, even though attendance at the graduation ceremany was not mandatory.
Atissuc in Lee, however, was more than the question of the role of praysr in public
schools; government lawyess in the case asked the Court to use Lee as a vehicle for
refashioning 1ts approach to all Establishment Clause cases. By 1992 the case law had
become a disaster area of internal contradiction, ambiguity. and uncertain direction, and
many hoped that Lee would eliminate some of this confusion. Morcover, the argument
that older case law forced a senseless wedge between religion and public life was gather-
ng support beyond fundamentalist circles, including among some of the Supreme Court
justices.
The focus of the justices’ dissatisfaction with the older case law was the Court’s 1971
decision. Lemon v Kurtzman, 403 U.S. 602 (1971). Lemon forbids government action that
(1 has no secular purpose, (2) has a prmary effect of advancing or inhibiting religion: or

(3 fosters an excessive entanglement wath religion. Id. at612. In its earlier applications. the

test was canstrued to require 4 fairly sharp demarcation between religion and govern-
ment

Some commentators ohject that this strong version of Lemon mistakenly views religion
“as an unreasoned. aggressive, exclusionary, and divisive force that must be confined to
the pnvate sphere ™ Michael W, McConnell, supra note 44. at 120. Others, however, argue
that this version of Lemon was a worthy attempt to establish "a cival order-- the culture of
Iiberal democracy -for resolving public moral disputes.” See, .2, Kathleen Sulhvan,
Rehgion and Liberal Demacracy, 59 U Chi. L. Rev. 195, 198 11992) They believe thae the
exclusion of religion from public aftairs is not a form of discnmination, but “the setdle
ment by the Establishment Clause of the war of all sects against all.” Id. at 199

The current Court, however, has drifted away from the stnct separationist position and

has gravitated toward a more accommodationist account of church and state relations. It
has begun to apply a "Lemon-lite™ test, under which any secular purpose is adequate to
survive the first prong, and government may assist religion without violating the remain-
mg pmngs.

Mounting dissatisfacuon with Lemon even has prompted some of the justices to offer
new tests, Justice O'Connor has suggested that the Establishment Clause should allow all
accommadation of religion short of “endorsement.” See Lynch v. Donneliy, 465 US 668,
68K, 691-93 119841 (O'Connor, |, concurnng); County of Allegheny v. aciu, 492 U'S 573,
621 11989 (O'Connor. J. concurnng) Endorsement occurs when government conveys
religious messages that are meant to. or appear to, create the impression that a person's
pohucal forwune hinges on religrous affilattons  that 15, that the government divides the
community up between instders and ountsiders based on their rehgion.
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Other justices have suggested a weaker version of the Establishmenr Clause, which has
been called a “coercion” test. See Allegheny, 492 US. at 668-74 (Kennedy, }., joined by
Rehnquist, White, and Scahia, dissenting). Under this construction, the government can
support and acknowledge religion, provided it does not “coerce anyone to support or
participate i any relygon or its exercise; |or] give direct benefits to religion in such a
degree that it an fact establishes a [statelreligion or religious faith or tends to do so.”
Allegiveny. ul a1 659 (Kennedy, J.. concurring in part and dissenting in part) (quoting Lynch,
465 US at 678

This mternal tesistance to Lemon, coupled with the growing external resistance to the
strct separaion ol dhurch and state, led some observers to believe that the Court in Lee
would officially reyect Lemon and adopt a new, more accommodationist standard for
Establishment Clause cases

Although the Court in Lee declined the invitation to rewrite its Establishment Clause
standards, the Court spht five to four on what should have been an easy queston, given

the past prayer decisions The sphit revealed how controversial the Establishment Clause
doctnine had become within the Court and indicated that the doctrine likely will be
revised in the near future

. Board of Educ. of Westside Community Schools v. Mergens, 496 U.S. 226 (1990) (plurality

opinion,.

. Widmar v. Vincent, 454 U.S. 263 (1981). See alse Country Hills Christian Church v. Unified

School Dist. No 512, 560 F. Supp. 1207, 1220 (D. Kan. 19831 (holding that school district
must make facilities of distnct available 0 groups secking to use them for religious
services on terms equal to nonreligious groups, where facilitics had become a “public
forum”™ available for community use).

. Mergens, 495 US. 226, 250.
. See Edwards v Apuillard. 482 U.S. 578 (1087); Epperson v. Arkansas. 393 US. 97 (19681

Wright v. Houston Indep. School Dist . 366 F. Supp. 1208 (S.D. Tex. 1978), aff d 486 Fad 137
i5th Cir. 19735, cert. demed, 41~ U S 069 <1974+ Peloza v. Capistrano Unified School Dist.,
782 F. Supp. 1412¢C.1) Cal. 19925, Mchean v Arkansas Board of Education, 529 F Supp. 1255
‘E.I¥ Ark. 1982). Scopes v State, 154 Tenn 105, 289 §.\W. 363119271

. Epperson, 393 US at oy
. Edwards, 482 UUS at 588
4 ates «Seal, ), dissenting

Mozert, 827 Fad 1058 eth Cir 1082 For an extremely mtelligent. sensitive analysis of
Mozert, sce Nomi Muava Stolzenberg, supranote 44
Smaith, 827 Fad o8 tiith Car 1o8=)

. Mozert, 827 Fad at 1e60  For a tull account of the tactual backdrap te Mozert, see Joan

DelFattore. What Johnny Shouldn't Read: Textbook Censorship i Amenca 13-75 (1992). An
excerpt af her account of Mrs. Frost's beliefs is as follows:
-Allldecisions should be based solely on the Word of God: using reason or imagina-
ton to solve problems 1» an act of rebellion. Everyone should live in traditional
nuclear families structured on stereotyped gender roles. Wives should obey their
husbands. and children their parents, without argument or question.
“T'he United States has. since its inception been the greatest nation on carth.
Any crncasm of its founders, policies, or history offends God and promotes 2
Commumist invaston by discouraging bovs from growing up to fight for their
country. Since war i1s God's way of vindicaung the righteous and punishing the
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wicked. anti-war material—and by cxtension, criticism of hunting or gun owner-
ship—is unpatriotic. disrespectful to God, and detrimental to the moral fiber of
American youth.

Pollution and other environmental concerns are humanist propaganda designed
to provide an excuse for government interference in big business and for interna-
tional cooperation, cither of which is capable of destroying this country. . . . Interna-
tional cooperation might lead to a one-world government. which would be the reign
of the Antichrist and bring about the end of the world . . .

Christianity —that is, Protestant fundamentalism— is the one true religion and the
teligion on which the United States was founded.

1d. at 36-37. The author concludes that the objections to the public school curriculum in
Mozert were bound by the protesters’ “total commitment to one religious and cultural
group, to the exclusion of globalism and multiculturalism.” Id. at 37.

. Mozert, 827 F.2d at 1062.
. Id. at 1064.
L

. Id. For discussion of whether granting an excmption from a general law—including a
compulsory education law --to a religious minority constitutes impermissible endorse-
ment of religior: rather than a constitutional respect for religious pluralism, see generally

William P. Marshall, "The Case Against the Constitutional Compelled Free Exercise
Exemption.” 40 Case W. Res. L. Rev 357 (1989-90); Michael W. McConnell, supra note 39;
Douglas Laycock. “The Remnants of Free Exercise,” 1990 Sup. Ct. Rev: 1; Geofirey Stone,
“Constitutionally Compelled Exemptions and the Free Exercise Clausc,” 27 Wm. ¢ Mary
L. Rev. 985 (1986); Mark Tushnet. "The Emerging Principle of Accommodation of Reli-
gion (Dubitante),” 76 Geo. L.J. 1691 (1988).

. Smith, 827 F.2d 684. (11th Cir. 1987).

. 1d. at 686.

Cld.

. Id. at 693.

. 1d. at 6y4.

.14 at 602,

. McCollum v Board of Education. 333 U.S. 203. 255 (19.48) {Jackson. J.. concurring’ "If we

arc to elimnate everything that is objectionable to any of these warring sects or inconsis-
tent with any of their doctrines, we will leave public education in shreds™.

. Sce Mueller v. Allen. 163 US. 388 (1983). Cf. Committee for Pub. Educ. v. Nyquist. 413 US.

=53 (1973) (holding invalid a New York statute that granted thinly disguised “tax benefits™
that were 1n effect wition grants to parents of children attending private schools).

. See Corporation of Presiding Bishops v. Amos. 483 U.S. 327 (1987).

Mergens. 496 US. 226 (1900).

Bowen v. Kendnick. 487 U.S. 589 (10481 (upholding as constitutional the Adolescent Farmly
Life Acu).

Rust v. Sullivan. 111 S.Ct. 1750 (19911 ruphoiding requirement under Title X of the Pubhc
Health Service Act that a grantee’s ubortion related acuvity be separate from any family
planming activity that receives federal funds).

. S¢e note 54 supra. The Court granted certiaran in 199210 a case that may shed consider

able light on the matter. In Zobrest v. Catahina Foothills School Dist., 963 F.2d 1190 (9th Cir
1992) cert. granted 13 S.Ct. 52 cargued Feb. 24, 1993) the Court will resolve whether the
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Establishment Clausc bars the state from providing an interpreter to a deaf student who
attends a Catholic high school.

. Thus, “children are the Achilles heel of liberal ideology.” Steven Shuffnn, “Government
Speech,” 27 vcea L. Rev. 565, 647 (1980).

. Amy Gutmann, suprd note 46. at 42.

. See Steven Shiffrin, supra note 82; Mark Yudof, When Government Speaks 213-45 (19831,

. A recent and highly controversial illustration of the extent of this power was the Court’s

decision upholding federal regulations—so-called gag orders—that barred recipients of
federal funds from discussing the option of abortion with patients in any program that

benefitted from federal money. The order is one that the Clinton administration has
repealed. Rust, supra note 8o.

. Mark Yudof, “Library Book Selection and the Public Schools: The Quest for the Archime-
dean Point,” s¢ Ind. L.J. 527, 529~ 30 (1984). Sec also. Mark Yudof, supra note 84, at 213-45.

. Amy Gutmann. supta note 15, at 42.

. Tinker v. Des Moines School Dist., 393 US. 503, 506 (1969).

. Epperson. 393 US. at 104 (11968) \quoting Shelton v. Tucker. 364 U.S. 479. 487 (1960) and
Keyishian v. Board of Regents. 385 US. 589. 603 (196711

. See Tinker, supra note 88,

. Id. atso4.

L

. Id. at 508.

. Id. at 505 (quoting Burnside v. Byars. 363 F.2d 744, 749 (5th Cir. 1966)).

. Bethel School Dist. No. jo3 v. Fraser. 478 US. 675 (1986).

.. ar678.

~. Id. at 68>.

L
Id at a8
Id at683.

LI
Id

. In the late 1980s and early 1990s, hundreds of colleges and universities enacted so-called
hate-speech policies that made conduct. including speech conduce, by students that
wilified another because of race. ethmaty. gender. or other group-based charactenistics a
disciplinable offense. The pohicies vaned widely and were based on different theones of
the narure of the offense and of the schools’ interest 1n regulanng the speech. Thev
prompted a spate of law review articles that discussed at length the merits and dangers of
such sp2ech regulation. See. e.g.. Jack M. Balkin. “Some Realism About Plurahsm: Legal
Realist Approaches to the First Amendment,” 1990 Duke L.J. 375: Richard Delgado.
“Words That Wound: A Tort Acuon for Racial Insults, Epithets, and Name Calling,” 17
Han: C.R..C.L. L. Rev: 133 (1982); Thomas C. Grey, "Discriminatory Harassment and Free
Speech.” 14 Han: J. of Law & Pub. Pehicy 157 1g9n); Thomas C. Grey. "Civil Rights v. Civil
Liberties. The Case of Disciminatory Verbal Harassment,” 8 Soc. Pul. & Pol'y81.Spning
1991:: Charles R. Lawrence, 111, "If He Hollers, Let Him Go: Regulating Racist Speech on
Campus.” 1990 Duke L.J. 431: Tom M. Massaro. “Equality and Freedom of Expression: The
Hate Speech Dilemma.”™ 32 Wm. & Mary L. Rew 211 (1990%; Man J. Matsuda. “'Public
Response to Raaist Speech: Considenng the Vicumi's Storv.” 87 Micn, L. Rev: 2320 11989
Rodney A Smolla. "Rethinking First Amendment Assumptions About Racist and Sexist
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Speech,” 4 Wash, & Lee L. Rev: 171 119900 Nadine Strossen, “Regulating Racist Speech on
Campus: A Modest Proposal,” 1990 Duke L.J. 484.

In june of 1992, however. the Court decided RAN. v Cuy of St Paul. 112 S Cu 2538
.19921, a case that involved the prosecution of vouths who burned a cross on the lawn of 2
sleeping African Amencan family, pursuant to an ordinance that made such action tllegal
because 1t was bras motivated. The Court’s ruling suggests that college campus regula
tons that make speech actionable for the content-specific reason that such speech conveys
bias against people on the basis of race. gender. color. creed. or relgion may be uncon-
stitutional Whether the Court would extend this prinaiple to the elementary and high
schoul setting, however, 1s far less clear. given Fraser. For an example of a state court case
that upholds lower schuols” power to regulate such speech. see Clarke v Board of Edue .
338 N Wad 272 Neb 1983 See also Schmidt, "Speech Codes Tread Line Between Student
Protecnon, First Amendmient,” XII Educ, Week., Dec. 2, 1992, at 1. c0) 2
Hazelwood School Dist. v. Kuhlmeier, 484 US. 260 (1988).

a2y
. Board of Educatior Island Trees Union Free School Dist. No. 26 v. Pico, 45~ US. 853, 85~

RELFA

CLdar sy .

L at 85—

1. at Rer
1. at Se8.
Id at j-o.
14 at &~3
idoar s
L at &8

-r

Id at &=

8]

I at go-

Id atorg

LI atecy

See Virgih v School Board of Colembia County. Flonda. Se2 Fad 151~ cith Cir 1980

See. e Frances FitzGerald, Aimenca Revised  19+9  Joan DelFattore, sipra note o4, Henry
Rewchman, Censership and Sclection: fssues and Answers for Schools (1088 Stanley N Well
born. “As Dnve to Ban Books Spreads n U S 7 U8 News o World Report oo Mar. 8. 1082,
Robert Lerner & Stanley Rothmuan, “Newspeak. Fenust Style,” 8oy Commentary s
-Apr 199e CFrances M Jones, Detusing Censorshp. The Dibranan's Guide to Handhing Consor-
ship Conrlicts 1983, Stephent Arons, Compelling Belief: The Culture of Amencar Schooling 18
=3 1953 . Assocation of Amenican Public hbranes, Hantng Whar Students Shall Reald
See. c2. Ene Rofes, "Opeming Up the Classtroom Closet Responding to the Educatiemal
Needs of Gay and Lesban Youth, " 5o Hary Fdue, Rev ga 1980 . D Marun. The Hane
Mk O Sute Hhigh School Program The Hetrck Martin Institute. Ine 9ot . Jan Goodman.
“Out ot the Closet But Paving the Price esbuan and Gav Characters in Chuldren s
Literature 13 Intenacal Beoks for Chaldien Bulletin 13 1083

For an excellent dlustration of the multple meangs of “educatonal equalitn, e
Chnistopher lencks. "Whaotn Must We Treat Fqually For Educational Opportumity to Be
Equal™ o8 Etlucs s18 1988+ See also David L Karp, Just Schools, The Lea of Racral Fqualiis i

~&
D
-
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Amencan Educdtion 33 49 (1982) Competing constructions of equality consume a vast
body of wholanlap m law, philosophy. political science, and other disciplines. Among the
more mfluential contemporary works are the following: John Rawls. A Theory of Justice

auct, Peter Westen, Speaking of Equality (1990); Joel Feinberg, “Noncomparative Justice.”
8y Plnlowophial Rev 297 July 1974, Ronald Dworkin, Taking Rights Senously (1977); Ronald
Dwaorkin "What Is Fqualty> Part [, Equality of Welfare,” 10 Pl ¢ Pub. Affarrs 185
Stnaner ol |, Paul Brest, “In Delense of the Anu-discriminauion Pnnciple,” 9o Harv: L.
Rev 1ot Owen M Fiss, “Groups and the Equal Protection Clause.” 5 Phl. & Pub. Aff
21y O

Sttaudor v Wesr Vigaingd, 100 US 010 Otto: 103, 306 (1879

eyt S 9y Ry

Id At set

el N g8 esa e cBrown

I oat qus

W9 US 2o 101 01054 cHrowen 1

Mo e bvane Hendenson, “Legality and Empathy,” 85 Mich. L. Rev 1574, 1503 - 1600 (16087).
Seece g Herbert Weehsler, " Toward Neutral Panciples of Constitutional Law,” 73 Hare L.
Rev 103y w950

Deindk A Bell. Jo. "Brown v Beard of Education and the Interest Convergence Dilemma.”
ot Harv L. Rev 518, 529 (19800 See alse Dernck A. Bell, Jr.. And We Are Net Saved 11113
aoRr, Dernck A Bell, Jr, “Liugation Strategies for the 19705 New Phases in the Continu.
mg Quaest for Qualuy Schools.”™ 1970 Wis. L. Rev 257, 200 02

See Robert | Carter, “The Warren Court and Desegreganon.” 6= Mich. L. Rew 237, 243
(96K, Lourns Lusky, "Racial Discniminauon and the Federal Law A Problenm in Nulbfica-
tnon,” a3 dolum L, Rev 1163 (19631,

5 See Gerald Rosenberg. The Hollow Hope (1991 targuing that the mrellectual, social and
legal mpact of Brown was far less than that of avil nghts stattes passed over 4 decade
later
Brown 34~ U8 at 403
a1 g0t quonng McLaunn v Oklahoma State Regents, 319 US a4, 641 1950

W at gy
Meeceg. Robert B MeKay 7 With All Deliberate Speed” A Study ot School Desegrega
non 3EN YU T Revogar 1017 38019560, Robert B McRay, ™ "With All Delibetate Speed’
Legslature Reaction and Judicial Developraent, 1ose 5= 43 Vi I Rev 1204, 1210 38
11957, US Commussion on Civil Rights, Survey of Schoal Desegregation in the Southern and
Rorder States 1965 6611966
Foran extended analvsis of the Rehnquist Court s approach to race discamimation and s
future dirccuon, see Bnan K. Landsberg, "Race and the Rehnguist Court.” o6 Tul. 1. Rev
126711992,

.z SCL 143011992
L at1453- 1454,

Washington v. Davis, 326 U'S 229, 242 43 1a@=a- See also Village of Arhagton Heghis s
Metropolitan Housing Development Corp.. 420 US. 252 1977 Johnsen v San Francisco
Umified School Distnct, soo Fad 339 19th Cir. 19741 Sona v Oxnard School Distnct. 488
Fzds~a.3850th Cir 1ory. cert. dented, 416 US 051010790 Hushands v. Penhisvlvania, 3os F
Supp. o7 (E.D. Pa. 1975, Oliver v Kalamazoo Board of Education, 368 F. Supp. 143. 161
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(W.D. Mich. 1973). aff d. 508 F.ad 178, 181 82 (6th Cir. 1974), cert. demed, 421 US. 963 (1975
Arthur v. Nyquist. 573 F.2d 134. 142 nas d Cir. 1978), cert. demed, sub. nom. 439 U.S. 860.

. As one commentator has obscerved. Davis represents the “taming of Brown.” David A.

Strauss, " Discriminatory Intent and the Tammg of Brown,” 56 U. Chi. L. Rew: 935 (1989}
Strauss descnbes Davis as part of a more general and systematic taming process in law:
“Great pnnciples.” he notes. “are announced in a form that is both vague and potentially

far-reaching. Pressure then develops to change them by reducing them to something that

1s more clear and objective. and less threatening to established institutions.”

- Charles R. Lawrence. 1l “The 1d. the Ego. and Equal Protection: Reckoning With

Unconscious Racism.” 39 Stan. L. Rex. 317, 321-23. 331-39. 34.4-55 (1987).
Plessy v: Ferguson. 163 US. 537. 559 (1896) \Harlan. J.. dissenting).

. Unwersity of California Regents v. Bakke. 438 US. 265. 407 11978) (Blackmun. .\

Id.
Id. at 320.

. Id at g00-o1 Marshall. J.. dissenting).
. City of Richmond v. Croson, 488 U.S. 469. 458-90 11989,

Id at 524

- Affirmanve action entics include the following: Atexander Bickel. The Marality of Consent

133 - 34 11975, Thonuas Sowell, Cival Righis: Rhetorws or Reality 13-48, 109-16 (1984): Shelby
Steele, The Content of Our Character (1990); Stephen L. Carter. Reflections of an Affirmanve
Action Babv ~ 1091 tdiscussing the contradictions of affirmative action and desenbing i as
2 "mixed blessing™. Morris B. Abram. "Affimanve Action: Fair Shakers and Soqal
Engincers.” 9 Hamt L. Rev 112 1986); Richard Posner. “The Defunis Case and the
Cunstitutionahty of Preferental Treatment of Racial Minonues,” 1974 Sup. Ct. Rev: 1
Marun Schiff. “Reverse Discnmination Re-Defined as Equal Protection: The Orwelhan
Nightmare i the Enforcement of Civil Rughts Laws.™ 8 Han: [ L. & Pub. Pol'y 627 (1085);
Wilham Van Alstyne. "Rites of Passage. Race. the Supreme Court. and the Constitunion.”
46 U Che L. Rev 775019790,

. Supporters of at least sonie forms of aftirmative action include the following acadermics:

Dernck A Bell Jr.. "Bakke, Minonty Admssions and the Usual Pnice of Racial Remedies.”
er Calif L. Rev. 3 19791, Paul Brest. "Foreword: In Defense of the Antdiscrimination
Ponaple.” 90 Han: L. Rev 101976, John Hart Ely. “The Constitunionality of Reverse Racial
Discnnunanon,” 41 U Che. L. Rex: 723 1974% Owen Fiss, “Groups and the Equal Protection
Clause.” 5 Pl &~ Pub Aff 107, 147-~0 1196y Alan Freenman, “Raaism. Rights and the Quest
for Equality of Opportumty. A Cnincal Legal Essav.” 23 Har: CR.-C.L. L. Rev. 205, 362-85
1938, Kenneth L. Karst & Harold W. Horowitz, “"Affirmative Action and Equal Protec-
uon,” 60 V4. L. Rev: 955 (10743; Randall Kennedy. “Persuasion and Distrust: A Comment on
the AHirmauve Action Debate.” 99 Hane L. Rev: 1327 (19860,

Crasen, 88 U'S 469, 552 Marshall. |.. dissenting).

In Umited States v Ferdice, the Court held that race neutral college admassions pohicies and
student treedom to attend the st anon of their choice may not sanisty a state’s duty to
diconantle a prnor de jure segregated university svstem. 112 S.Ct 2727 (1992). The Court
thus s sull willing. i some circunistances. to mpoese affirmatve dutes on a state to undo
the etfects of pnar discnmination, even when the state has removed the legal barriers that
first vaused the discnnunation: As such. the Court has not rejected entirely the notion that
some ustensibly “neutral” policies nuy be traced to past mtenuonal discrimnanon. See
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also Green v. New Kent County School Board, 391 US. 430 11968). As the Court has
observed, “The Equal Protection Clause is offended by ‘sophisticated as well as stmple-
minded modes of discrimination.”” Fordice. 112 5.Ct. at 2736 (quoting Lane v Wilson, 307
U.S. 268, 275 (1939)).

. Charles Fried, “Metro Broadcasting, Ine. v. FCC: Two Concepts of Equality,” 104 Harv L. Revw
107. 109 (1990).

. See note 153, supra.

. See note 154, supra.
. See Gary Peller, "Race Consciousness,” 1990 Duke L.J. 758.
. In the past several years. the debate over race consciousness as a vehicle for remedying

past imbalances has been particularly vigorous among law scholars. See Randall Kennedy,
“Radial Critiques of Legal Academia.” 102 Harv: L. Rev: 1745 (1989 : Scott Brewer, “Collo-
quv: Responses to Randall Kennedy's Racial Critiques of Legal Academua.” 103 Harv:
L. Rev 1844 (19901: Gary Peller. “Race Consciousness.” 1990 Duke L J. 758; Duncan Ken-
nedy. "A Cultural Pluralist Case for Affirmative Action in Legal Academia.” 1990 Duke
LJ -os5. Man | Matsuda, "Looking to the Bottom: Critical Legal Studics and Repara-
nons,” 12 Hare C.R-CL. L Rev 323 ag8~y T. Alexander Aleimkoff, “A Case for Race:
Consclousness.” a1 Colum. L. Rev: 1060 (1991 Neil Gotanda, “A Cntique of "Our Constitu-
uon Is Color Blind'." 44 Stan. L. Rev 1 (19911 David A. Strauss. “The Myth of Colorblind-
ness,” 1986 Sup Ct. Rev: 9¢. Kamberlé Crenshaw, "Race. Reform, and Retrenchment:
Transformation and [ egiimation in Antidiscnnination Law,” 101 Han: L. Rev 133111988,
See generally David A Strauss, "Symposium, the Law and Economics of Racial Discrimina-
tion mn Fmployment,” -9 Gee 1 ] 1019 11991

For a discussion of the Afncan centeted schools and ther legal status, see Helaine Green-
feld. “Some Constitutional Problems With the Resegregation of Public Schools.” 8o Geo.
L} 363 1991 . Note. ‘Creaung Space for Racul Ditterence The Case for Afncan-Amencan
Schools.” 1~ Har CR CL 1 Rev 18~ 19920 Snuth, "All Mule Black Schools and the Equal
Protection Clause A Step Forward Toward Education,” e Tul. L. Rev 2003 11992,

The Detrott expenment was struck down as unconsttutional because it excluded girls
from the program See Planufls v 8oard of Education of School Distnet of City of
Detroit. 75 E Supp. 1004 . E D. Mich 1901

. S¢e. &g, Tanva Neiman, Note. “Teaching Wonwun Her Place The Role of Public Fduca
tion in the Development of Sex Roles,” 14 Hastings L.J. 1191 (1973, Sheila Tobuas & Carol
Weisbrod. "Anxiety and Mathemates: An Update.” 50 Harv Educ. Rev 63 19800, N Frazier
& M. Sadker. Sexism in School and Socrety 1973 Gender tnthe Classroom: Power and Pedagogy
(S. Gabriel & L. Smuthson eds.. 19901; Comment. “Sex Discnmination: The Textbook
Case.” 62 Calif. L. Rew 1312 19rg); Note, "Sex Discrimination in High School Athlenes An
Exarminanon of Appheable Legal Doctnnes,” 66 Minn. L. Rev 1115 (1982 Karen L. Tokarz,
“Separate But Unequal Education Sports Programs: The Need for 2 New Theory of
Equality™ 1 Berkelev Wemen's LJ. 201 1985 Sheila Tobus. "How Coeducation Fails
Women." in Sex Dafferences in Education 8318, Anderson ed.. 1973): Susan Gluck Mezey.
"Gender Equality in Education A Study of Policy making By the Burger Court.” 20 Wake
Forest L, Rev: 7a3 10842 And Ul Came Tumbling After: Sexvsm in Amencan Education Judith
Stacey et al. eds., 1974 Gender. Class. and Education (S. Walker & L. Barton eds . 108%

. For a history of coeducauion in Amencan public schaols, see David Tyack & Elisabeth
Hansot. Learming Together (1990).
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. 83 US. (16 Wall.) 130, 148 (1872). For an excellent discussion of the history and evolution of

gender jurisprudence sce, Deborah Rhode, Justice and Gender (1989).

. See Weinberger v. Weisenfeld, 420 U.S. 636 (1975); Stanton v. Stanton, 421 US. 7 (1975); Cali-

tano v. Goldfarb, 430 US. 199 (1977); Craig v. Boren. 429 U.S. 190 (1976); Orr v. Orr, 440 USS.
268 (1979); Caban v. Mohammed, 441 US. 380 (1979); Geduldig v. Aiello, 417 U.S. 484 (1974).

. See Craig v. Boren, 429 US. 190 (1976).
. 458 US. 718 (1982).
. Id. Although the applicant could have enrolled in one of the coeducational programs

farther from his home, he then would have been unable to also hold down a full-time job,
which many female nursing students were able to do. Thus, the female-only policy
imposed on males a burden that females did not bear. Id.

.Id. at72s.

. Id. at 720.

. 450 US. 464 (1981).

. Id. at 464.

. Id. at 473.

.M. at 47s.

. The dissenting justices disagreed with this interpretation. They argued that the statute

was based on a stereotypical. gender-based assumption that the male is always the
culpable aggressor. If the true legislative purpose had been solely to deter illegitimate
pregnancy. they reasoned, then there would have been no reason to exempt females.
While the nsk of pregnancy offers some deterrence for females, it obviously is inadequate
to deter all teen pregnancies. Thus a gender-neutral rule would have served better the
state’s alleged purpose. Only if, asthey believed was true, the act actually wasbased on an
assumption that the male is the culpable aggressor would the exemption for females
make sense. But this assumption was supported by no evidence other than “habitual
attitude” and thus violated the male’s equal protection rights. Id.

. See, e.g.. Frances Olsen, “Statutory Rape: A Feminist Critique of Rights Analysis,” 63 Tex.

L. Rev. 387, 427-28 (1984).

. Sec generally Feminist Legal Theory: Readings in Law and Gender (K Bartlett & R. Kennedy

eds., 1991); Susan Moller Okin, Women in Western Political Thought (1991 ed.): Deborah
Rhode, surra note 169: Feminism ¢ Political Theory (C. Sunstein ed., 1990).

. Katherine Bartlett, “Feminist Methodologies,” 103 Harv. L. Rev. 829 (1990).
. Many of these differene theorists cite the famous 1982 study, In a Different Voice, in which

Carol Gilligan suggests that girls' patterns of moral reasoning are different from, but not
inferior to, boys’. When asked, for example, what a man should do if his wife is dying from
a disease that couid be halted with medication, and he cannot afford the drug, the boys
were inclined to respond that he should steal the drug if the pharmacist would not give it
to him for free. Life, the boys reasoned, is more valuable than property. Thus, the man has
a moral right to steal the drug. The girls, in contrast, were inclined to respond by asking
first whether al! of the parties could sit down together and discuss the matter. Perhaps,
they suggested, the man could make arrangements to pay for the drug in installments.
And perhaps the pharmacist might come to appreciate the husband’s dilemma. The girls
approached the problem with what has been termed an "ethic of care,” which differed
tfrom the moral reasoning approach of the boys but which, under traditional measures of
moral reasoning, would wrongly be labeled less mature than the male method.

193
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181,

182,

183.

184.
18s5.

Cathanne A. MacKinnon, Toward a Femimst Theory of the State (1989), Catharine A.
MacKinnon, Femmism Unmodified: Discourses on Life and Law (1987).

See. e.g.. Audre Lorde, Sister Outsider: Essays and Speeches 41-42 (1984); Paula Giddings.
When and Where I Enter: The Impact of Black Women on Race and Sex in America (1984); All the
Women Are White, All the Blacks are Men, But Some of Us are Brave (G. T. Hull et al. eds., 1982);
Regina Ausun, “Sapphire Bound!” 1989 Wis. L. Rev. 539; Angela Harris, “Race and Essen-
tialism in Feminist Legal Theory.” 42 Stan. L, Rev. 581 (1990); This Bndge Called My Back (C.
Moraga & G. Anzaldva eds.. 1983); bellhooks, Ain't I A Woman: Black Women ¢ Feminism
(1983); bellhooks, Talking Back: Thinking Femimist, Thinking Black (1989); Judy Scales-Trem,
“Black Women and the Constitution: Finding Our Place. Asserting Our Rights.” 24 Harv.
C.R.-C.L. L. Rev: 9 (1989); Kimberlé Crenshaw, “Race. Reform and Retrenchment: Trans-
formation and Legitimation in Antidiscrimination Law.” 101 Harv. L. Rev. 1331 (1988).
Patricia A. Cain, “Feminist Jurisprudence: Grounding the Theories.” 4 Berkeley Women's
L.J. 191 (1989-90); This Bridge Called My Back. supra note 182. at 107-64.

Craig v. Baren, 429 US. 190 (1976).

Jonathan Kozol recently described as “savage” the inequalities in educatton funding and
services. He reports that urban, poor schoolchildren —a majority of whom are minonty-
race students — receive vastly inferior educations to those of their suburban, more affluent
peers. Jonathan Kozol. Savage Inequalities (1991).

. This link is a contested one. For discussions of the link between wealth a.- 4 education. and

vanous proposals for improving education finance equality. see John Coons, William
Clune & Stephen Sugarman, Private Wealth and Public Education (1970); David L. Kirp, Just
Schools (1982); Paul Brest, “Interdistrict Disparities in Educational Resources,” 23 Stan. L.
Rev. 594 (1971); Christopher Jencks, Inequality (1972), On Equality of Educational Opportunity
11966) (The “"Coleman Report”), Paul Carrington. “Financing the American Dream:
Equality and School Taxes,” 73 Colum. L. Rev. 1227 (1973); fames Guthric, George Klein-
dorfer. Henry Levin & R. Stout, Schools and inequality (1971); Kenneth Karst. “Serrano v.
Prest: A State Court’s Responsibilities and Opportunities in the Development of Federal
Constitutional Law,” 60 Calif. L. Rev. 720 (1972); Harold W. Horowitz. “Unseparated but
Unequal — The Emerging Fourteenth Amendment Issue 1n Public Education,” 13 vcea L.
Rev: 1147 (1966); Stephen R. Goldstein. “Interdistrict Inequalities in School Financing: A
Critical Analysis of Serrano v. Priest and Its Progeny,” 120 U. Pa. L. Rev. 504 (1972); Betsy
Levin, "Current Trends in School Finance Reform Litigation: A Commentary,” 1977 Dukc
L.J. 1099; Mark Yudof, “School Finance Reform in Texas: The Edgewood Saga,” 28 Harv. J.
on Legis. 499 (1991); Mark Yudof, “School Finance Reform: Don't Worry, Be Happy,” 10 Rev.
of Litig. 585 (1991); Note. “Unfulfilled Promises: School Finance Remedies and State
Courts.” 104 Harv. L. Rev, 1072 (1991); Michael J. Churgin, Peter H. Ehrenberg & Peter T.
Grossi, Jr., Note, "A Statistical Analysis of the School Finance Decisions: On Winning
Bartles and Losing Wars,” 81 Yale L.J. 1303 (1972).

. An obstacle to the funding equalization movement. at least when based on federal

constitutional grounds, is the 1973 decision of the Supreme Court, San Antonio Indep.
School Dhstnet v. Rodngucz, 411 U.S. 1(1973). Here again, the Court refused to monitor state
and local cducation decisions except in extreme cases.

San Antonwo involved a challenge of the state of Texas's schemie for apportioning publie
education monies. Like most junsdictions, Texas relied on a combination of local prop
erty taxes and state contnbutions to finance public schooling. The Texas scheme resulted
inper puptl expenditures tliat vaned dramatically among the state’s districts. For example,
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one district expended only $356 / pupil, while another expended $59.4/ pupil. The plaintiffs
alleged that these disparities constituted a denial of equal education for those students
who lived in property-poor districts and thus received lower per pupil expenditures than
their peers in property-rich districts.

The Court rejected the argument that federal constitutional law required that the state
cqualize its per pupil expenditures on two grounds. First, the Court concluded that
wealth-based classifications, unlike race-based classifications. are not inherently suspect
and thus donot trigger strict judicial scrutiny. Rather, the Court will demand only that the
state have a rational basis for wealth-based distinctions. In this case, moreover, the state
funding scheme did not distinguish between rich and poor students; rather, the per pupil
expenditures varied according to each district’s ability to produce property tax revenues.
In some cases, this meant that students from lower income families actually were the
beneficianes of higher per pupil expenditures because they lived in districts that could
produce greater tax revenues due to commercial or industrial property within the district.

Second. the Court rejected the argument that education is a fundamental right, such
that any disparity 1 education services must be supported by compelling justifications.
The Court noted that the Constitution nowhere mentions education, despite education’s
undeniable link to intelligen: excrcise of the right to vote, to meaningful exercise of
freedom of expression. and to economic success. Even if the Constitution were inter-
preted to guarantec each student a right to some minimum education, said the Court,
nothing indscated that the Texas scheme feli short of such a baseline. Simply because
some districts could afford 1o spend more per child and chose to do so did not mean that
children elsewhere were being denied a constitutionally adequate education. The Count
hinted that an absolute deprivaton os education might be unconstitutional—a position it
seemed to confirm in @ subsequent case —but stated that a disparity in education re-
sources was nnt See Plyler v. 1Dace, 457 US. 202 (1982); Papasan v, Allain, 478 U.S. 265 (1986);
Kadrmas v Inckinson Pub Schools, 487 US 450, 466 n.1 (1988).

The pracncal eflect of the 1973 case was to close the federal constitutional door on
funding equalization law suis

. Dissatisfaction wath the Courts approach and with the continued unequal pattern of
school finance prompied extensive acadenme commentary. See authorities cit:4 in note
186, suprd I some states, refortners convineed the courts or the legislature to revamp
schoo! finance schemes m ways designed 1o 1eheve the economic inequities. Examples of
state coutt findnce deamions are as follows Serrano v. Priest, § Cal. 3d 584, 487 Pad 1241
(1970 Serrano v Priest, 18 Cal yd 728, ¢57 Pad 929, 135 Cal. Rpir. 345, cert. denied subnom.,
132 US 907 11977) t8errano ID, Robinson v, Cahill, 62 N.J. 473. 303 A.2d 273, cert. denied sub
nom., 414 US gz6 Ugzy, Horton v. Meskill, 172 Conn. 618, 376 A 2d 359 (1977); Board of
Education v Nyquist. 4 Misc. 2d 466, 408 N.Y.S.2d 606 (1978); Board of Education. v.
Walter, s8 Ohio St 2d 168, 3190 N.E.2d 813 (1979), cert. denied, 444 U.S. 105 (1980); Buse v.
Smith. 74 Wis ad sso. 247 N W.zd 141 (1976); Milliken v. Green. 390 Mich. 389, 252 N.W.2d
711 973, Thompson v Eingelking, <6 Idaho 793, 537 P.2d 635 (1975); Olsen v, State. 276 Or.
9. 554 Pad 139 (1976), Shofstall v. Hollins, 110 Ariz. 88, 515 P.2d 590 (1973); Seattle School Dist.
No 1v State, 9o Wash. 2d 476, 585 P2d 71 (1978); Edgewood Independent School District v.
Kirby, 777 5 Wad 391 Clex. 1989) t Edgewood I); Edgewood Independent School District v.
Kif y. Ko4 8 W 2d 491 (Tex. 1991) (Edgewood Iy, Edgewood Independent School District v.
Kirby, 804 S W ad 491 Clex. 1991) ( Edgewood D).

189. jonathan Kozol, supra note 185, at 73,
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190. See Lauv. Nichols, 414 US. 563 (1974, (interpreting federal equal education statutes to com-
pel districts to recuify language deficiencies caused by some students’ inability to under-
stand English): Martin Luther King fr. Elementary School Children v. Michigan Board of
Education. 451 F. Supp. 1324 (E.D. Mich. 1978) (construing federal law to cover language
deficiencies where the home language is “Black Englich,” as well as when the language is a
foreign language such as Spanish or German). See generally Rachel Moran, “The Politics of
Discretion: Federal Intervention in Bilingual Education,” 76 Calif: L. Rev. 1249 (1988); Tyll
van Geel, “Law, Politics, and the Right to Be Taught English.” 83 School Rev. 245 (1975);
Peter D. Roos, “Bilingual Education: The Hispanic Response 1o Unequal Educational Op-
portunity,” 42 Law ¢ Contemp. Probs. 111 (1978 ; Rachel Moran, “Bilingual Education as a
Status Conflict,” 75 Calif L. Rev. 321 (1987); From Shame 1o Struggle: Language Policy and Lan-
guage Rights (T. Kangas & J. Cummins eds.. 1989); Kenji Hakuta, Mirror of Language: The
Debate on Bilingualism (1986); Christine H. Rossell & J. Michael Ross, “The Social Science
Evidence on Bilingual Education.” 15 J. of Law & Educ. 385 (1986); Advances in Bilingual
Education Kesearch (E. Garcia & R. Padilla eds.. 198s); Virginia L. MacDonald 8 Andrew F.
MacDonald, “Culrural Literacy and English as a Second Langnuage: A Perspective,” 62 The
Cleanng House 314 (1989} fuan F. Perea, “Demography and Distrust: An Essay on Ameni-
can Languages. Cultural Pluralism and Official English,” 77 Minn. L. Rev. 269 (1992).

. See note 123, suprd. Sce also Martha Nussbaum, “The Sofiness of Reason: A Classical Case
for Gay Studies,” The New Republic 26 (July 13& 20, 1992) (discussing efforts to include gay
studies in the curriculum at Brown University); Paul Schmidtberger, The Right to Know
Yourself: The First Amendment and the Suppression of Books on Homosexualty in Public School
Libranes (unpublished manuscript on file with author that discusses the importance of
providing books on homosexuality to young people); “New Book Series for Gay Teen
Agers,” N.Y. Times, Nov. 24, 1992, at B3, col. 3 {announcing Chelsea House Publishers
proposed new series of books on gay topics for teenagers).

. Gibson. “Gay Male and Lesbian Youth Suicide.” in US. Dept. of Health and Human
Services, Report of the Secretary’s Tusk Force on Youth Suicide 3-110 (1989; (study
showing that one-third of adolescent suicides are by young people struggling with their
sexual identity).

. This is debatable. however, and may be involved more as a tactical move to strengthen the
claim that discrimination against gays is irrational, as well as to evoke sympathy for gays
because they are "born with” their sexual orientation, than as 2 claim based on solid
scientific data. See Janet Halley, “The Politics of the Closet: Towards Equal Protection for
Gay, Lesbian, and Bisexual ldentity.” 36 vcra L. Rev: 915, 920-2.(1989). Se: generally Warren
J. Blumenfeld & Diane Raymond. Looking at Gay and Lesbian Life 85 (1988); Claudia A.
Lewis, "From this Day Forward: A Feminin< Moral Discourse on Homosexual Marriage,”
97 Yale L]. 1783, 1799 (1988); Richard Posner, Sex and Reason 85-110 (1992).

. See Steven Lee Myers, "Schools Find That Diversity Can Place Values in Conflict.” N.Y.
Times, Oct. 6. 1992, A2o, col. 1 (discussing some parents’ objections to a2 New York City
curriculum that teachics first graders o accept gay people); joseph Berger. "Queens
Schools Pressed to Teach About Gay Life,” N.Y. Times, Nov. 17, 1992, at B2, col. 1
tdiscussin_, Queens school board's refusal to obey a 1989 resolution that required it to
teach lessons that “view lesbians / gays as real people to be respected and appreciated”;
Steven Lee Myers, "A School Board A sids Meeting on a Gay Issue,” N.Y. Times, Dec. 1,
1991, at A17, col. 6 (discussing continued defiance of Queens school boaru and descnbing
the conflict over the "Children of the Rainbow” curriculum as “the most serious con-
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frontation in Mr. Femandez’s three years as Chancellor over his power to mandate policy
under the schoo!l decentralization law™); Steven Lee Myers, “School Baard Out in New
York Fight,” N.Y. Times. Dec. 2, 1992, at A-1, col. 5 {reporting that Chancellor Hemandez
suspended the defiant school board that refused to adopt the multiculrural curriculum);
Peter Schmidt, "Board Overrules Fernandez After He Tells Tales Out of School,” Educa-
tion Week 5 (Dec. 16, 1992) (discussing New York City School Board” decision to override
Fernandez’s suspension of the local school board over its refusal to adopt the multi-
cultural curmculum). See also Richard Lacayo, “Jack and Jack and Jill and Jill,” Time 52
iDec. 14. 1992} (discussing controversy over propesed, nonrequired. public school read-
ings designed to foster respect for gays and lesbians. including Daddy’s Roommate, Heather
Has Two Mommies, and Glona Goes to Gay Pnde).

6 TOWARD CONSTITUTIONAL LITERACY

. Gerald Graff. "Teach the Conflicts,” in The Politus of Liberal Education s7 (D. J. Gless & B.

Herrnstemn Smith eds., 19921, See also Gerald Graff. Beyond the Culture Wars: How Teaching
the Confiicts Can Rewitalize Amencan Education (1992).

. 1 rely on personal experience mindful of Sarah Lawrence Lightfoot's astute observation

that academics have an unfortunate tendency to speak autobiographically when discuss-
ing the problems of American education. Sarah Lawrence Lightfoot. The Good High School
9 (1983). This discussion thus may display excessive interest in some aspects of education
that matter much in law school settings but that matter less elsewhere. I believe nonethe-
less that the anecdotes on which [ rely illustrate problems that have been documented in
studies of students atall levels of American education. Indeed, my main point here is that
the pervasiveness of these problems, even to the law school level, is striking evidence that
Hirsch is on to something.

. Some reports show gains, such that we may now have recovered the ground lost during

the 1970s. though we have not yet pulled ahead. See Crossroads 1n Amencan Educarion (NAEP,
1986). Reforms inittated in the mid-1980s were so widespread that by 1984-8s. forty-one
states had raised their standards for the number and types of courses they required for
high school graduation. eTs Policy Information Center. What Amencans Study 3 (1939).
Thus. by 2002, law students will include mostly students whose education post-dates the
education: “lean years” of the 1970s. Then. only some of their teachers and older class-
mates will be remnants of this era.

4. US. Dep’t of Education. The Nation's “eport Card: The U.S. History Report Card 14 (1988).
5. U.S. Dep't of Education, The Civicz Repor: Card: Report of National Assessment of Educational

Progress (1990).

.. at 7.
.. at 8.
.M. are.
. Ishould point out, with regret. that the law schools have taken no formal steps in reaction

to this fact. In general, therefore, individual teachers either must adjust for the vast range
of prior knowledge in the classroom—by explaining historical allusions or avoiding
references to them—or talk over sonie students” heads. Although students can do quite
well on law school examinations without this prior knowledge and can master the rules
and their application to varying fact patterns, the process is for them more of an analyticai
puzzle isolated from a larger context than an historically situated inquiry.
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. Obvious exceptions would be people who have studied United States history or govern-

ment in college or for whom this was a special focus. But, as studies of twelfth graders
indicate, even students who have taken some history and government courses as cur-
rently taught may retain very little knowledge of these subjects.

. See. e.g., R. Freeman Butts, The Civic Mission 1n Educational Reform 206 (1989) (noting that

textbooks remain the suple of elementary and secondary school civics).

. Frances FitzGerald, America Revised (1979).
. Arthur Schlesinger, Jr.. The Disuniting of America (1990).
. See. c.g.. jean Anyon, ldeology and United States History Textbooks, 1n Education and the State,

vol. II: Politics, Patnarchy, and Practice 21 (R. Dale, G. Esland, R. Fergusson & M. Mac-
Donald eds., 1981) (critiquing the treatment ¢ “labor history from 1865 to World War Il in
seventeen well-known secondary school United States history textbocks, on the ground
that they favered the interests of the wealthy and powerful social groups). See also William
A. Luker, Floyd H. Jenkins & Lewis Abernathy, "Elementary School Basal Readers and
Work Mode Bias,” s:2f. of Econ. Educ. 92, 92-96 (Spnng 1974); Council on Interracial Books
for Children, Stereotypes, Dustortions and Omissions m U.S. Hustory Textbooks (1977): Bal-
timore Feminist Project, Sexism and Racism in Popular Basal Readers: 1964-1976. (Racism
and Sexism Resource Center for Educators, 1976): Ruth Miller Elson, Guardians of Tradi-
tion, Amencan Schoolbooks of the Nineteenth Century (1964); Hazel Whitman Hertzberg,
Social Studies Reform 1880--1980 (1981)

. See, e.g., Diane Ravitch, "Pluralism vs Particularism in American Education.” The Respon-

sive Community 32, 34 (Spnng 1991).

. See Frances FitzGerald, supra note 12.
. See Stephen A. Guardbaum, "Law, Politics and The Claims of Communmity,” 9o Muwch. L.

Rev. 685 (1992), for a helpful analysis of the disparate ways in which “community” appears
in legal and other theory See also Jeremy Waldron, “Particular Values and Cnitical Moral-
ity,” 77 Cabf. L. Rev: 561, s82 (1989) (noting that “communitanans charactenstically avord or
evade the definiton of ‘communmity’ ™)

. Steven Shiffnin, “Liberal Theory and the Nee-Uor Politics.” Kg Mich L. Rev. 1281, 1291 (1991)

treviewing Liherahism and the Good (R Bruce Douglass, Gerald M Mara & Henry §.
Richardson eds.. 19901

. id.ati292
. This, warns Steven Shiffnn. would wrongly wnore the value of pobitics to reahistic

assessments of “the kind of cruzenry we want to promaote and the forces that prevent us
from dotng so " 1d at 1294.

. See Richard Rorty, "Education, Sociahization, and Individuation,” 7¢ I theral Education 2, 4

(Sept/Oct 19891

. Indeed. we already tolerate pumernus natonally adnumistered achievement tests that

affect the sequence and content of public and private mstruction - Admission to college,
graduate schools, and professional traming programs s pardy deternuned by pesfor
mance on standardized tests, as 15 access to many occupattons Although the propased
national education standards and the American Achievement Tests would have speaial
wfluence, they would join a well occupied field of natinnal educatson tests Thus national
standards already influence an mexphat natsonal curnculum, Although the tests have
been severely criticized by some commentators, the cntiasms have resulted in test
modification, not abolition. Schools, employers, and others continue to rely on them as
national measures of competency. As such, a national curriculum that makes explicit the
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knowledge tested by these important measures actually may be fairer than the current
system, which does not.

. These common values are critical. not enly to the contemporary discussions of a national

curriculum, but also to the increasing pressure to deregulate schooling and permit
vouchers to be applied to private school altematives. Privatization of schooling. if un-
checked by govemment regulation and common curricular standards. clearly could
threaten our common values. No one has been more passionate in resisting this privatiza.
tion and in defending public education as critical to maintaining our common values. than
R. Freeman Butts.

In Butts’s view. "Achieving a sense of community is the essenua! purpose of public
education.” R. Freeman Butts. “The Public School: Assaults on a Great Idea.” The Nation
16 (Apt. 30, 1973). Thus, he argues, public education not only should be preserved, 1t
should inculcate particular civic values, rather than merely teach some civics knowledge.
See R. Freeman Butts, The Civics Mission in Educanonal Reform (1989).

Although other proponents of civics educauon disagree strongly with aspects of the
Butts proposai, a surprising number agree that “civic responsibility” remains a useful
cultural concept and that exciting civic consciousness is a proper govenmental function.
See. e.g.. Ehman, "The Amencan School in the Political Socialization Process,” so Rev. of
Educ. Research 99 (Spning 1980), Morris [anowitz. The Reconstruction of Patriotism (1983);
Richard Pratte, The Civic Imperative: Examiming the Need for Cvic Education (1988); Civic
Education: Its Limits and Coxdinens (8. Douglas Franzosa ed | 1988y, Pelinical Fducation n
Flux (D. Heater & J. A. Gillespie eds., t981), Mary Jane Turner, "Civic Educaton in the
United States.” n 1d at 40.

. Amy Gutraann. Democratic Education 14 (1987)

ld. atsa.
. See Hazel Whitman Henzberg, Social Studics Reform 1550 1950, 123- 26 (1981) 1an excellent

review of changes in soaal studies treaument of black history), Carter G Woodson, The
Mis-Education of the Negre (1931 rarguing that educanon of blacks 1s based on assumpuons
that promote white racism and rationahize oppression of blacks in the United States, such
that black students find st difticalt 1o break away from these assumptions and challenge
the soaral structures that subordmate them, W 12 B, $)uBams, The Souls of Black Folk
iVimage ed 1990) Nathan Glazer & Damiel P Moymihan, Beyond the Melting Pot (2d ed.
1970), Robert L. Gates, |1 . Loase Canons Notes on the Culture Wars (1992); Jacques Barzun,
Of Human Freedom (rev ed 9640, Beveily M Gordon, “Culural Knowledge.” n Ciwvic
Education: *s Limtts and Conditions 9o 1S Dotiglas Franzosa ¢d | tg88)

. See.e.g., Susan Douglas Franzaosa, “The Fducaton of the Cinzeness,” in Civic Education: Its

Limits and Conditions 142 (S Douplas Franzosa ed . 1988); Martha Minow, “Differences
Among Iifference,” 1 ecra Women's 1.f 165019910

. See, e.g, Richard Rodnguez, "An Amencan Writer,” in The Invention of Ethnicity 3 (W,

Sollors ed., 1989), Reed. Wong, Callahan & flope, “Is Ethnicity Obsolete?” in id. at 226,
Werner Sollors, Beyond Ethmaty: Consent and Dissent in Amencan Culture (1986); Horace
Kallen, Culture and Demovracy in the United States (1924); Andrew M. Greeley. Ethnicity in
the United States cigz4), Ldward Bok, The Amencamzation of Edward Bok (1920); Fredenick
Barth, Ethntc Groups and Boundanes: The Soctal Osganizations of Culture Differer..  1969), G.
Devereux, "Ethmc Identity Its Logical ¥oundations and fts Dysfunctions.” in Ethne
[dentity: Cultural Continuities and Change 42 70 (G. de Vos & 1.. Romanucci-Ross eds.,
1975).
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29.

See. e.g.. Andrew Trusz 8 Sandra L. Parks Trusz, “W:ll the Schools Rebuild an Old Social
Ordenr?” in Civics Education: Its Limits and Condstions 13: (S. Douglas Franzosa ed.. 1988,
inoting that. “As educational practice. avicism has stressed an idealized middle-class
version of America”y; Clarence Karier, “Business Values and the Educational State,” in
Roots of Crisis 6-26 (C. Karier, P. Violas & J. Spning eds., 1973): Cntical Pedagogy. the State,
and Cultural Struggle (H. J. Giroux & P McLaren cds.. 1989,; Samuel Bowles & Herbert
Gintis. Schooling in Capitalist America (1976); Education and the State: Schooling and the
National Interest, vol. § (R. Dale. G. Estand, R. Ferguson & M. MacDonald eds.. 1981).

. See, e.g.. NomiMaya Stolzenberg. * "He Drew a Circle that Shut Me Qut .. " Assimilation,

Indoctrination and the Paradox of a Liberal Education.” 106 Harv. L. Rev. 581 (1993);
Michael W. McConnell, “Religious Freedom at a Crossroads.” s9 U. Chi. L. Rev. 115 (1992.

. See, eg., Eric Rofes. “Opening Up the Classroom Closct: Responding to the Educational

Needs of Gay and Lestan Youth,” 59 Harv: Educ. Rev. 444 (1989); Jan Goodman, "Qut of the
Closet But Paying the Pnce: Lesbian and Gay Characters in Children’s Literature,” 14,
Interranal Books for Chuldren Bulletin 13 (1983).

. L. B Berkson, The Ideal and the Community 286 (1958 .

. See Reed, Wong, Callahan & Hope. supra note 28, at 226 (comments of ishmael Reed).
.M.

Werner Sollors, supra note 28, at 31.

. The Invention of Ethmiaty xv (Werner Sollors ed., 1989). See also Richard D. Alba, Ethniw
[dentity: The Transformation of White Amenca (1990) (descnibing the diminishing sigmifi-
cance of ethnicity among Amenican whites of European ancestry and the increasingly
voluntary nature of ethnic identification for members of these groups.

. See Richard Posner, Sex and Reason (1992).

. Werner Sollors, supra note 28, at 13.

. See, e.g,. Mary Janc Tumer, supra note 23, at 58.
. John J. Patnick, “Education on the US. Constitution.” No. 39 Eric Digest (May 1987).
. Hazel Whitman Hertzberg, supra note 26, at 139-40.

. Stanley Fish, "The Common Touch, or One Size Fits All." sn The Politws of Liberal

Education 241, 248-49 (D. J. Gless & B. Herrnstein Smith eds., 1992).




Achievement tests, 3, 35, 41, 62-64, 152, 194n;
and assimilation, 20; and Hirsch, 41. 46.
132; impact on public education, 15

Adler, Morttimer .. 9, 159n, 40, 176n, 64, 17N

Affirmative action. See Supreme Court: race-

based laws

Afrocentrism: African-American academies,
114; Afrocentric curriculum, 42-43: 49. 5.
104

American character or identity, 4, 7-8, 19-21,

22, 43, 47- 48, 55, 65. 70, B1, 101, 126, 137
"Americanization,” 7, 9, 18-23, 76. See also
Immigrants; “Melting pot”
Anti-Universalism, 58-69. Sec also Rorty,
Richard
Apple, Michael W, 15, 20, 23

“Back to basics”: 56-57, 62,64

Baldwin, fames, 52, 153

Bell, Daniel, 28-29, 32

Bethel School District No, 403 v. Fraser, 93-97,
101, 103, 140

Bilingual instruction, 19, 22, 32, 123-124

Blackmun, Harry (justice), 98~ 100, 108

Bloom, Allan, 1. 9, 64-65, 144145, 1591,
164n-166n; and Hirsch, E. D., 1, 40, 164n-
166n; and Strauss, Leo, 159n

Board of Education, Island Trces Union Free
School District No, 26 v. Pico, 97-100, 103

Brennan, Willlam (yustice ), 77, 97-100, 1ty
Brown v, Board of Fducation, 15, 106107, 114
Burger, Warren (chief justice), 78-79
Bush, George: and America 2000, 2

Capitalism: and national curriculum pro-

posal, 8, 40, 57, 123, 160n

Catholics: parochial schools, 13, 17-18: and
Protestants, 13, 17-18, 33, 86

Common education, 9- 14; distinguished
from compulsory and public, 11-12; Prot-
estant support for, 7: and Mann, Horace,
8. 12~13, 22, 121; religious opposition to,
10, 17-18; secular resistance to, 10-11

Compulsory education, 9-14, 90-91; Ameri-
cans’ resistance to, 12; distinguished from
common and public, 11-12: and Jefferson,
Thomas, 11; religious resistance to, 77-89

Constitutional Law, 69-127 passim; and as-
similationism, 71-72; and the curriculum,
69-70: and freedom of expression, 89-104;
and freedom of religion, 77-89; and gen-
der discrimination, 16-121; and pluralism,
70: and private schools, 73-74, 103 (sec also
Pierce v. Society of Sisters). and racial dis-
crimination, 15-16, 105- 116; and the right
to equal funding. 121-123; and the “right
to receive ideas,” 97- 100. See also Supreme
Court
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Conststutional bteracy, 128-153; and law stu
dents, 129- 133, 134- 136, 147, and the muly-
cultural cntique, 141 - 146, objections to,
146-152, n primary and secondary in
struction, 38, 69. proposals to improve,
136-153 /sec also Graff, Gerald.

Core curniculum, national, 14 46; and com
mon language instruction, 72 sec also by
lingual mstruction;; and the empincal
skeptics. 62-64; and equal funding, 123,
and freedom of expression, 102 104. gen
der equality and, 0. 102. 124- 127: and
homosesuality, 102-103. 123 124. national
standards and. 69; racial equabity and, 7¢,
104. 114116, 125. religious content of, #8-
#9; religious resistance 1o, 70, 77-%9, 102;
support for. 18- 46. See also Hirsch. E. D.;
Muluculturalism

Cnitical equality theory: 55-58, 102, 175 -

1760

Curncular reform movement' Columbia
Unwversity model, 28-29, 30-31; curricular
diversification, 24-25; effect of centraliza-
t10n on reform, 32-33; Harvard University
model, 29- 31 (see also Harvard report;;
nost secondary. 24 -25. 28 31, 41.58 60, 65,
student-centered, 14. 26, 36 37, 39; Univer-
sity of Chicago model. 29 - 31, 59-60,
165N

Dewey, Juhn and Addams, Jane. 28, and fac
tual hteracy. 27. 59. and Hirsch’s hist, 44.
s7. influence of, 28 31, 36, and Progressive
movement, 8, 15, 25 24, 57

Diversty, ethme and racsal and mulu
culturahsm. 47 53: of sc.o0l populaton,
4,18 19,22, 24 25, 32. 48 -$3,123. Scc also
Pluralism

1Y'Souza, Dinesh, 43. 44

FEmployment Division v. Smith. 79 81

Equal protection clause, 104~ 127 passim. and
gender equality, 116 - 121; and funding of
public education, 121- 123 (see also San An
tonso Independent School Distnet v.
Rodnguez). and racial equality, 105 116

Establishment clause. 82-89
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Factual hiteracy, 31, 33. t60n. 64; and Dewey.
John, 27, s9; and Hirsch, £. D., 35, 128- 153
passim, and Mill, . S.. 1. 75 race, gender.,
and ethnic facts and. 143; and Rorty,
Ruchard. sg

Federal government: role in education, 8, 12,
16. 32,69, 7,76 77, 89, 107

Federalists, 8

Femimism, 43, #5, 102, 1650, 172- 1730 Ferm
nist theory, 16 118, 119 - 121, 142-143; and
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