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Employment Basics

LEGAL REQUIREMENTS

The authority of local school beards to hire
employees is contained in a variety of statutes.
G.5.115C+47(131 and 115C-271 authorize boards
to “elect” [employ] aschool superintendent. G.S.
115C-47(17), 115C-27% and 113(-284(g) contain
the authority for hiringassistant superintendents
and supervisors. Other references include G.S.
115C-284 (principals), 115C-299 (teachers), and
113C-315 (all other emplovees). G.S. 115C-276(}
establishes thesuperintendent’s roleinthe hiring
process. Limitations on a board’s employment
authority involve prohibitions against discrim-
ination. G.5.143-422 2expressesthe Statz’s policy
of equal emplovment opportunity. 42 US.C. §
2000e et seq. [Title VII of the Civil Rights Act of
1964] prohibits discriminatory emplovment
practices. Relevant portions of these statutes are
reproduced in the Appendix.

INTERPRETIVE ANALYSIS

This issue begins a series of issues on
employment and dismissal matters. It addresses
some of the more basic emplovment concepts to
lay a foundaticn for the remaining topics.

Until July 1, 1972, school boards in North
Carolina were free to hire and fire practically all
employees as they chose. On that date, the Fair
Employm:. i and Dismissal Act (G.S. 115C-325)
came into effect, providing protection for certain
professional employees who attain career status.
The status of these employees before 1972 and for
most other current employees was that of
employees at will, which is the common law
employment status in North Carolina. That is,
unless there are statutory provisions or contract
terms to the contrary, an employment Contract
may be terminated at the will of either party for

no reason or for an arbitrary orrrational reason.
The only limitation to this idea 1s that empiovers
mayv rniot terminate the emplovment based on
constitutionallv protectectactions of the emplovee.
[See Issue 23, Emplovment at Will, for further
informaticn. ]

Everv public school empiovee in North
Carolina is an emplovee of the local schoot board
for whom that person works. Thus, iocal school
boards have the autherity to hire, evaluate,
reward, discipline. and dismiss their employees.
Although the legislature or the State Board of
Education establishes quahfications for many
categoriesof schoolemploveesand provides most
of the funds for their salaries and benefits. these
emplovees remain local board employvees, not
State emplovees. Within these limitations and
subject to legal protections for emplovees and
applicants, school boards have total discretion in
dealing with their emplovees.

Legal protections are both statutory and
constitutional. Federal la'ws prohibit discnmuna-
torv emplovment practices that arebased o age,
race, sex or sexual preference, color, national
origin, religion, handicap or disability. The 14th
Amendment to the United States Constitution
also requires that applicants be provided equal
protection of the laws. This means that persons
who share common characteristics may not be
treated differently in emplovment decisicns
without some reasonable basis for the differing
treatment. In other words, the emplover mav not
act arbitrarilv. [As noted earlier, an emplovee at
will may be dismissed for an arbitrary reason.
This remains true as long as the reason does not
violate federal discrimination law's.]

Professional schoolemplovees must generally
be certified by the State and meet any experience
requirements established by law. These
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emplovees may be placed into two broad
categories - those who are eligible for career
statusand those whoarenot. Persons whoarenot
eligible for careerstatus includesuperintendents,
associate superintendents, and assistant
superintendents. Those whoareeligible for career
status include teachers, principals and
supervisors. However, persons who become

principals, supervisors or directors after Julv 1,

1995 will not be eligible for career status. While

this may appear simple enough, the statutory

definition of “teacher” is a bit complicated.

According to G.S. 115C-325(a)(6), a teacher:

* holds at least a current, not expired, Class A
certificate or a regular, not provisional or
expired, vocational certificate issued by the
Department of Public Instruction;

¢ whose major responsibility is to teach or
directly supervise teaching or is paid as a
classroom teacher; and

e whoisemplovedto {illa full-time, permanent
position.

The Attorney General has interpreted these
provisionstomeanthatassistant principals, school
social workers, guidance counselors, school
psvchologists, coordinators of psvchological
services, occupational therapists, speech
therapists and physical therapists all qualify as
teachers under the law. Media personnel and
curriculum instructional personne! should also
qualify for career status under the statutory
definition. In 1993 the legislature enacted a law
that makes assistant principals and other school
administrators ineligible for career status.

Nonprofessional school employees are at-
wiilemployeesand have nostatutory protections
relating to job security or dismissal. The school
board might unintentionally create additional
rights for these emplovees through board policy,
emplovee handbooks, or other similar methods
thatindicatetheemplovee hasarighttocontinued
employment inthe absence of specified conditions
or that set out a process for dismissal.

Q: May school boards legally employ both
spouses or other relatives within the school
system or at the same school?

A: Thisis amatter of local board policy, because
there is no state law that prohibits nepotism

il

intheschool system. Indeveloping their poli-

cies, boards might consider whether relatives

should be within the same line of reporting

relationships (in whichonerelativeultimately

supervises the other), what the public’s per-

ception of employving relatives might be, and
“similar concerns.

Q: Whatrightdoesthe publichaveintheboard’s
employment decisions? For example, if the
board is considering moving instructional or
supervisory staff from one school to another,
how may the public affect that decision?

A: Citizens have the right to express their views
to the board on matters of public concern. The
assignment of staff to schools is & public con-
cern, and the public often informs the board
of its opinions in this regard. However, the
final decision belongs to the board, which
must consider the best interest of the entire
community.

G.S. 115C-325(b) also authorizes anyone
to submit letters of complaint, commendation,
or sugg%stion for correction or improvement
about a teacher’s personal conduct to thesup-
erintendent to be placed in the teacher’s per-
sonnel file. The teacher has the right to see the
letter five davs beforeit is placed inthe person-
nel file and to submit a denial or explanation
in response. Boards may consider allowing
similar commentsto be placed inthe personnel
files of all other employees.

Q: May the State Board of Education or the De-
partment of Public Instruction preventaschool
board from hiring a given person? May either
require a board to dismiss an employee?

A: No, to both questions. State officials may ad-
vise school boards whether a given person
meets state qualifications for the position,
and the statutes forbid boards from hiring
persons w hodo not qualify for certificationin

gPositions that require certification. No law
empowers state officials to intervene in the
hiring process, however. Yetan unsuccessful
applicant could bring suit against the board,
and any citizen within thelocal school admin-
istrative unit could sue to force the board to
hireonly persens whohold proper credentials.

W
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Q: What requirementdoesthescheolboardhaevve

. to advertise or otherwise posi vacancies’®
A:

N o State law requires emplovers io advertise
job vacancies Title Vi of the Civil Rights Act
of 1964, which guarantees equal employment
opportunity free from discrimination, does
riot specifically require jobadwertising. How-
ever,severalcouns have found discriminatory
hiring practices to exist where the emplover
failed to post notices of job vacancies. Inother
cases, emplovers have viclated Federal law
by including in job advertisements a prefer-
encebased onrace,color, religion, sex, national
originor age.

In addition to ad verusing, posting helps
to notify potential applicantsofavailable jobs,
the criteria for those jobs, ar.d the method to
apply for them. The failure to post vacancies
may indicate discriminatorv employment
practices.

School boards may bestdefend legal chal-
lenges to their hiring practices by adopting
and implementing policies designed tonotify
potential applicants of job vacancies through
advertising and posting notices, then evaiua-
ting and selecting applicants according to
established, non-discriminatory criteria.

Q: Whatquestionsor topicsshould personswho
interview job applicants be sure to avoid?

A: Interview questions should alwavs be job-
related. Questions that relate to one’s family,
marital status, arrest record, age, disabilities,
ororganizationalaffiliationarealmostcertain
to be considered discriminatory. While the
interviewershould notaskaboutarrests, one’s
criminal convictions area proper topic of
inquiry.

Q: May school personnel in one school svstem
legally advise other school systems not to hire
adischarged employeewithwhomthesystem
had problems?

A: No. G.S5.14-355 makes it a misdemeanor to
attempttoblacklistany discharged employvee,
and a person who violates the law may be
fined in criminal court and sued in civil court
fordamages. Ifthedischarged emplovee seeks
employmentelsewhereand the schoolsvstem

is asked the reason of the discharge, school
personnel may issue a truthful statement of

1 -
ihe reascn.

APPENDIX
Federal Laws Relating to Employment

42 U.S.C. § 2000e-2. Discaiminatien because of
race, color, religion, sex. or national origin

(a) Employers. It shall te an unlawiul
emplovmment practice for an emplover—

1) tefail crrefuse to hireorto dischargeany
individual, or otherwise to discriminate against
any individual with respect to his compensation,
terms, conditions, or privileges of empioyment,
because of such individuai’s race, color. refigion,
sex, or national origin; or

f2) to limit, segregate, cr ciassify his
emplovees or applicants for empioyment in any
wayv whichwould deprive or tend te depriveany
individual of employment cprortunities or
otherwise adverselv affect his status as an
employvee, becauseof suchindividual’srace. coler.
religion, sex, or national origin.

(d \:Training programs, It shall be an uniawful
employment practice for any emplover, labor
organization, or jeint labor-management
committee controlling apprenticeship or other
training or retraining. including on-the-job
training programs to discriminate against any
individual because of his race, color, religion. sex,
or national origininadmissicn to, oremployment
in, anv program established tc provide
apprenticeship or other traiming,

(h) Seniority or merit system; ability tests.
Notwithstanding any other provision of thistitle,
it shall not be an unlawful emplovment practice
for an emplover to apply different standards of
compensation, or different terms, conditions, or
privileges of employmesit pursuanttoabona fide
seniority or merit system, or a system which
measures eamnings bv quantity or quality of
production or toemployees who workin different
locations, provided that such differences are not
the result of an intention to discriminate because
of race, color, religion, sex, or national origin, nor
shall it be an unlawful employment practice for
anemplover to giveand toact upon theresults of
any professionally developed ability test provided

M
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()) Preferenhal treatment not required on
account of numerical or percentage imbalance.
Nethingconained inthisti ‘p.‘z..hcm erpreted
{0 reguire any empioyer Lsubict o this tit e R
grant Pl’&f‘:l’c!‘.tlaxtr:a ent te any individual or
to anv group because of the race. color, religior.
sex, ornationaiengin of suchindividual ergrouy
onaccount of animbalance which may exis: w.th
respect to the total number or percentage of
personsofany race,color. refigion, sex, ornat xonal
origmemplovc—db\'anemrloxe‘. Ancompar
withthe total numberor percentage of persons c:'
suchrace.color, religion, sex,ornaticnaloniginin
any community, State, section.or otherarea. orin
theavailable work forceirary community. State,
section, or other area

State Laws Relating to Employment

§ 14-355. Blacklisting «mplovees.

Ifany person,agent, company orcorporation,
after having discharged any emplove: from his
or its service, shall prevent orattempt to prevent.
by word or writing of anyv kind, such discharged
emplovee from obtaining employment with any
other person, agent, company or corporation.
suchperson, agent, company orcorporationshall
beguilty of amisdemeanor and shalibe punished
by a fine not exceeding five hundred dollars
5500.00); and such persor, agent, company or
corporation shall be liable in penal damages to
such discharged person, to be recovered by avil
action. This section shall not be construed as
prohibiting any person or agent of any company
or corporation from furnishing in writing, upon
request,any otherperson, company orcorporation
to whnm such discharged person or employee
hasapplied toremployment, atruthful statement

M
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113C~47. Powers and duties generally.

reddiuonwthepowersandduties des:gr‘.a:‘d
n G5 1:3C-35, Iocel beards of education shall
nave the power or duty
13 To Eiect 2 Supenmniendent — Thne @l
baards ¢ f education shali elec: supennien-
denissubwectiotherequiremensand imita-
monssetfonhin G S 193G
17 Te Emplov Assisian: Supenniendentand
Supervisors — Local boards of educatio

ty

the hours of em pmrﬂeht for teacher assis-
tants. Thele, 01~am eCommissionofSaiary
Schedules £ \rPut‘hﬁx wool Employ eesshall
inGudein 15re;\>nmlheCenera1A_x>emeI)
recommendations regarding hours of em-
plovment for teacher assistants and other
emplovees.

§115C-271. Selection by local board of education,
term of office.

Each local board of education shall elect a
supenintendentofschoelsforatermofenetofour
v eér~ ending on Jure 3Xth of the final 12 months
of thecontract. Theboard of education may. with
the writtenconsent of thecurrent superintendent,
extend orrenew the termof the superintendent’s
contractatanytimeafter the first 12 menths of the
contract: provided, however, that the current
superintendent's contract may net be extended
foratermofgreaterthanfouryears;and provided,
further, that if new board members have been
elected or appoeinted and are to De swernin, the
board may notact to extend or renew the current
superintendent’s contract until after the new
members have been sworn in. The term and
conditions of emplovment shall be stated in a
wrntten contract which shall be entered into
between the beoard of education and the
superintendent. A copy of the contract shall be
filed withthe SupenntendentofPuth Instruction
before anyv person is eligible for this office.

Contracts of employment for a periad of less
than one vear shall be governed and limited by

6
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G.S. 115C-275.

It is the policy of the State of North Carolina
that the superintendents of each of the several
school administrative units be hired solely at the
discretion of the local boards of education and
that a candidate for superintendent of a local
school administrative unit must have been, at
least, a principalinaNorth Carolina publicschool
or have equivalent experience as prescribed by
the State Board of Education and have other
minimum credentials, educational prerequisites
and experience requirements as the State Board
of Education shall prescribe. The State Board of
Educationisdirected to promulgate prerequisites
for candidacy for superintendent not later than
January 1, 1985.

Ifany board ofeducationshallelecta personto
serve as superintendent of schools in any local
school administrative unit who is not qualified,
or cannot qualify, according to this section, such
election is null and void and it shall be theduty of
such board of educationto electa person whocan
qualify.

§ 115C-276. Duties of superintendent.

(j) To Assistthe Local Board in Electing School
Personnel. — It shall be the duty of the
superintendent to recommend and the board of
education to elect all principals, teachers, and
otherschool personnel in theadministrativeunit.

() To Maintain Personnel Files and to
Participate in Firing and Demoting of Staff. —
The superintendent shall maintain in his office a
personnel file for each teacher that contains anv
complaint, commendation, or suggestion for
correctionorimprovement about the teacher and
shall participate in the firing and demoting of
staff as provided in G.S. 115C-325.

§ 115C-278. Assistant superintendent and
associate superintendent.

Local boards of education shall have authority
to employ anassistant superintendent, inaddition
to those that may be furnished by the State when,
in the discretion of the board of education, the
schools of the administrative unit can thereby be
more efficiently and more economically operated
and when funds for the same are provided in the
current expense fund budget. The duties of such

M

assistant superintendent shall be assigned by the
superintendent with the approval of the board of
education.

Local boards of education may, upon the
recommendation of the superintendent, elect
assistant or associate superintendents for a term
of from one to four years. The term may 10t
however, exceed the expiration date of the
superintendent’s contract, unless the remaining
time on the superintendent’s contract is less than
one year. If there is less than one vear remaining
on the superintendent’s contract, the assistant or
associatesuperintendentshall be given acontract
through the next school vear.

The term of employment shall be stated in a
written contract which shall be entered into
between the board of education and theassistant
or associatesuperintendent,acopy of whichshall
be filed with the Superintendent of Public
Instruction as a matter of information. The
assistant or associate superintendent may not be
dismissed during the term to which he is elected
except for misconduct of such a nature as to
indicate that heis unfit to continue in his position,
incompetence, neglect of duty, or failureorrefusal
to carry out validly assigned duties.

§ 115C-284. Method of selection and
requirements.

(2) Principalsandsupervisorsshalibeelected
bv the local boards of education upon the
recommendation of the superintendent, in
accordance with the provisions of G.S. 115C-
276()).

(b) Inthecityadministrative units, principals
shall be elected by the board of education of such
administrative unit upon the recommendation of
the superintendent of city schools,

(¢) The State Board of Education shall have
entire control of certifying all applicants for
supervisory and professional positions inall public
elementary and high schools of North Carolina;
and itshall prescribethe rules and regulations for
the renewal and extension of all certificates, and
shall determine and fix the salary for each grade
and type of certificate which it authorizes. The
State Board of Education shall require each
applicant for an initial certificate or graduate
certificate,other thananapplicant whois qualified

nFaT FANY mpan ame
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urder Arucle 194 ofthisChapier. o demonsirate
his academic &

ré professicral preparation oy
achievirg & prestribed minimum s<ore at least
equivalent. to that requimred bu the Beard on
Nevember 30, 1972, on a standard examination
approprate and adequate for that purpose. if the
Board <hell specifyv the National Teachers
Eramiration for this purpose, the required
minimumm score shall not be lower than that
which the Beard required on November 37,1972
The Beard may not require an apphicant who is
quahtfied under Arucie 12A of this Chapter to
takeanadditionalexamt demonstrateacadem:c
Comrpetence TheBrard sr alinotissue provisional
certificates for principals and assistant pnindipals
f¢h it is the policy of the State of North
Carohinato mamtain the highestquality principal
and assistant principal education programs in
order to enhance the competence of professional
personnel certified in North Carolina. To ensure
that principaland assistant principal preparation
programsareupgraded toreflecta morerigoerous
course of studv, the State Board of Education
shall submit to the General Assembly not later
than March 1, 1992, a plan to promote this policy
In developing this plan, the State Board shall
consider (1) requiring these programs to include
additional preparation for site-based decision
making and for the additional autonomy being
granted to local school units, (1) enhancing
program entrance requirements to include
assessment of an applicant’s abilitv to complete
the program and to perform as a principal, and
hitlenhancingtheoverallicontentofthe programs.
The State Board of Education, as lead agency
in coord.nation and cooperation with the
University Board of Governors and such other
public and private agencies as are necessary,
shall refinetheseveral certification requirements,
standards forapproval of institutions of principal
and assistant principal education, standards for
institution-based innovative and experimental
programs,and standards forimproved efficiencies
in the ad ministration of the approved programs.
(d) Repealed by Session Laws 1989, ¢. 385, s.
1, effective June 21, 1989.
(d1) 1t is the policy of the State of North
Carolina that, subsequent to the adoption of a
system of classroom teacher diffc ‘entiation and

S5 —

crerecuisites 1o <ardidacy for principal, a
classroom teacher must have attained at least the
second ievel of differentiation, have at least four
vears of classreom teathing experience, and
;t‘-cvssess. at least, 2 Masters Degree in Education
S:&ministration. This subsection shall not apply
o wducational persormnel certified as of fuly 1.
1754

ca s

anv hoard of
ucation T i AdTVICE any
rincipal or supeitiso: w ke neither hoids nor is
ualified to hoid a certificate in compliance with
he provision of thelaw or inaccordance with the
egulations of the State Board of Education.

'f: Theallotmentofclassified pnncipalsshall
be ane principal for each dulv constituted school
with seven or more state-allotted teachers.

‘g! Local boards of education shall have
authoritv to emplov supervisors in addition to
those that may be furnished by the State when, in
thediscretionof the board of education, theschools
of thelocal schooladministrative unitcan thereby
be more efficiently and more economically
operated and when funds for the same are
provided in the current expense fund budget.
The duties of such supervisors shall be assigned
b+ the superintendent with the approval of the
board of education.

‘hy All principals and supervisors employed
in the public schools of the State or in schools
receiving public funds, shall be required either to
hold or be qualified to hold a ceruficate in
compliance with the provision of the law or in
accordance with theregulations of theState Board
of Education.

3. 3 ?A.
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§ 115C-299. Hiring of teachers.

(a)n the city administrative units, teachers
shall be elected by the board of education of such
administrative unit upon the recommendation of
the superintendent of city schools.

Teachers shall be elected by the county and
city boards of education upon the
recommendation of the superintendent, in
accordance with the provisions of G.S. 115C-
276().

{tYNo person otherwise qualified shall be
denied the right to receive credentials trom the
State Roard of Education, to receive training for
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the purpase of becoming a reazher. or tc enga
mpracticeteaching inany x<hoolonthegroun
that such personis totaily or partially biznd; nor
shallany local board of education refuse tcemplov
such a perser or sulh grounds.
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& 115C-315. Hiring of school personnel.
fasJanitors and \aids — in the oty
administrative un:its, janitors and maids shall te
appointed by the board ¢f education of such local
school administrative unit upon the
re:commendat]cn of tre superintendent
biElection by Lma Boards — Scrocel
personnel shall be elected by the local voard of
education upon the recommendation of the
surerintenden:,inaccordancex«'it’nthepronsions
of G.5. 113C-276%):

Itisthe policy of the State of Nerth Carolina to
encourage and provide for the most efficient and
cc-t-effective methoed of meeting the needs of
local school administrative units for noncertified
support personnel Tothisend, theState Board of
Education shall recommend to the General
Assembiv bv November 1, 1954, a svstem using
factorsand formulasto detcrmvne the total number
of noncertified support persennel allotted to local
school administrative units The recommended
svstem for allotting noncertified support
personnel shall include the proposed State's
funding obligation for these positions and shall
oe developed in consultation with school-based
support personnel or their representatives

(c) Prerequisites for Employment. — All
professional personnel employved in the public
schools of the State or in the schools receiving
public funds shall be required either to held or be
qualified to hold a certificate in compliance with
the provisionofthelaw orinaccordance with the
regulations of the State Board of Education:
Provided, that nothing herein shall prevent the
emplovment of temporary personnelunder such
rules as the State Board of Education mav
prescribe.

(diCertification for Professional Positions. —
The State Board of Education shall have entire
controlofcertifvingallapplicants for professional
positionsinall public elementarv and highschools
of North Carolina; and it shall prescribe the rules
and regulations for the renewal and extension of

all certificates and shall determune and fix the
salarv foreachgradeandity peu:cen.ﬁcate which
1t authorizes: Provided, that the State Board of
Educanon shall require each appi:znt for an
iratial certificate or graduate ceruficate to
demonstrate his academic and rrofessional
preparation by achieving a prestmbed mimimum
score at least equivaient to that required t‘} zI*
Board on Nevember 33, 1972, on 2 stand
examination apprcm-ma'c and aaeqx.me fer tha
purpose’ T’rm ided, further, that in the event the
Board shall specifv the Natio
Examination for this purpo\e
minimum score shall net be lewer than t?
vhich the Board required on November 30,1972

‘er Repealed by Session Laws 1989, 0.3
effective June 21, 1959

1fr Emploving Persons Neot Helding Ner
Qualified to Hold Certificate — It shall be
unlawful ferany board of educationtoemployor
keep in service any professional person who
neither holds nor is qualified to held a certificate
incompliance with the provisiens of the law orin
accordance withtheregulahions oftheState Board
of Education.

'-r CL ’(1

rna} Teachers
the required
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§ 143-422.2. Legislative declaration.

Itisthe public policv of thisStateto protectand
safeguard therightand opportunity ofalirersons
to seek, obtain and hold emplovment without
discrimination orabridgement onaccountoirace.
religion,color. national onigin. age. sex or handicap
by emploverswhichregularlvemploy 13 ormore
emplovees.

It is recognized that the practice of denving
emplovment opportunities and discnminating
in the terms of emplovment foments domestic
strife and unrest, deprives the State of the fullest
utilization of its capacities for advancement and
development, and substantiallv and adversely
affects the interests of emplovees, emplovers,
and the public in general.

FOR FURTHER READING:

Allred, "Recruiting and Selecting New Scheol
Emplovees,” School Law Bulletin, Fall 1987

School Management Advisor, Issue 23 Employ-
ment at Will.

P —

BEST CNPY AVAILARLE

ERIC

Aruitoxt provided by Eric:




School Management Advisor, Issue 24: Reduction
in Force.

School Management Advisor, Issue 25: Nonre-
newal of Probationary Teachers.

School Management Advisor, Issue 26: Dismissal
of Career Status Employees.

SchoolManagement Advisor, Issue27: Negligent
Hiring and Retention.

SchoolManagement Advisor, Issue28: Certificate
Suspension and Revocation.




