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The sources for this presentation are Jackson and Powell (1 987), Picard (1984), and
Barnes (1983) for Canada; and Van der Smissen (1990), Weistart and Lowell (1979) and
Herbert and Herbert (1989) for the United States. The emphasis is on doctors; however, the

principies enunciated can be carried over to allied fields, such as physiotherapists and even
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to the emerging field of trainers or athletic therapists.
As Weistart and Lowell pointed out, the major responsibility of those who sponsor

sport, recreation and fitness activities is to provide medical service with reasonable skill and

care within a reasonable time period. Doctors and other health care providers are not ensurers

of success in all treatment. When their service is called into question, it usually is in a tort

of negligence or breach of contract; however, as Herbert and Herbert (1989) point out, these

are also contested for assault and battery, false imprisonment, and even defamation. As Van

der Smissen (1990) indicates, there are two aspects in the treatment of injuries:
1. The duty to provide emergency care and medical service, and a2
2, The nature of the treatment/care given to the participant.

A search of the literature shows thut there is a limited number of sport and fitness malpractice

suits in the United States, and fewer in Canada; however, the number is growing rapidiy in

both countries. -

1. General Consideration

This section will deal with the issues of duty to patients (contractual duties and duties

of independent contract), duty to third parties, the standard of skill and care, general and

- approved practice (when acting in accordance with general and approved practice, and when
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departing from general and approved practice), expert evidence, res ipsa loguitur, consent to
treatment (expressc d or implied), allied professions and hospitals.
1.1 Duties to Patient

The number one duty of all health professionals is to act in the best interests of the
client. Medicine is a classic example of a profession in which results are not guaranteed and
are ﬁot expected to be guaranteed. Practitioner owes a duty to exercise reasonable skill and
care in treatment, even when no contract exists between the practitioner and the client, or
when rendering service grat_uitously or entirely voluntarily {as in coming out of the stands at
a sporting event or assisting someone at a road accident).

1.2 Duties to Third Parties

Health professionals, when reporting or conducting treatment for the benefit of a third
party, owe a duty of care to that other party. Participants who find themselves in this
situation should consider having a checkup by their own doctor. The question of whether the
i fessional involved has a contractual duty or is functioning as an independent
con...ctor depends upon the degree of freedom and control which he or she has over the
work.

1.3 Standard of Skill and Care

Every person entering a learned professions owes clients a reasonable degree of skill
and care; however, lawyers and doctors do not guarantee to win every case Or cure every
client. Further, it is not negligent if inherent risk, or complication, or where in a matter of
opinion an honest error of judgement occurs. Health professionals do not need the highest
level of skill, but only ordinary skill of an ordinary, compe_ .ent practitioner.

The Bolam test is the standard of the ordinary skilled man exercising and professing
to have to have that special skiI‘I. A man need not have the highest expert skill; and it is well

established in law that it is sufficient if he exercises the ordinary skill of an ordinary competent
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man exercising that particular art. This is known as the Bolam test and comes from Bolam

D. Frierin Hospital Management Committee, [1957] W.L.R. 582 et 586.
1.3.1 The standard of skill and care is determined by reference to the current state of
knowledge and art at the time of the injury (not intervening knowledge or recently developed).
1.3.2 The standard of skill and care is determined by reference to the specialization and the
status of the defendant in terms of title and post, rather than actual experience.
1.3.3 Health professionals should not undertake anything beyond their competence, but
rather refer the client to a specialist.
1.3.4 - Misadventure. Mishaps such as the slip of the scalpel or breaking off of a needle will
occur. The heaith professional should evaluate competing risk and act reasonably.
1.3.5 Failure to take precaution (for no good reason} is responsible for a number of cases.
1.3.6 The health professional has a duty to attend, to diagnose, to test, to treat, to refer.
1.3.7 Policy considerations:

Take heed of what happened in the United States. Medical malpractice cases

there are very worrying, especially as they are tried by juries who have

sympathy for the patient and none for the doctor who is insured. The damages

are colossal. The doctor is insured but the premiums become very high; and

these have to be passed on in fees to the patients. Experienced practitioners

are known to refuse to treat patients for fear of being accused of negligence.

Young men are even deferred from entering the profession because of the risks

involved. In the interest of all, we must avoid such consequences in England.

Not only must we avoid excessive damages, we must say and say firmly that,

in a professional person an error of judgement is not negligence.

White v Jordan (1983) All E.R. 416 et 427 G

1.3.8 In practice the medical profession seems to fare better before the courts than
most professions. The offense of non-negligent mistakes succeeds more often. Due in part
to the Bolam test and the fact that in England and Canada (unlike the U.S.) claims for personal
injury are assessed by judges according to established tariffs. The practitioner’s potential

liability is kept within reason. There is a policy to rasist unmeritorious claims without regard

to commercial considerations.
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1.4 General and Approved Practice

1.4.1 An act cannot, in general, be held to be due to want of reasonable care if it is in
accordance with the general practice of mankind.

1.4.1.1 Practitioners should act in accordance with general approved practice of the
profession or some responsible part thereof.

1.4.1.2 If a practitioner departs from general and approved practice, for no good
reason, he or she is likely to be held negligent.

1.4.1.3 Exceptions to the principle: despite widespread approval of the Bolam test

in Canada, courts have showed a greater readiness to question the practitioner of medicine.

The Supreme Court of Canada supported the following passage:

The duty to the patient is cetermined by the court and the evidence of expert
witnesses, if accepted, is relevant in determining whether or not the defendant
has discharged that duty.

Reibl v Hughes (1989) 9 D.L.R. (3d) 112

Laskin C.J.C. stated:

To allow expert medical evidence to determine what risks are material and,

hence, should be disclosed and correlatively, what risks are not material, is to

hand over to the medical profession the entire question of the scope of the duty

of disclosure, including whether there has been a breach of duty.
1.4.2 Departing from General and Approved Practice

1.4.2.1 If practitioners depart from general and approved practice, for no good cause,
and damage results, he is likely to be held negligent.

1.4.2.2 Deviation is not necessarily evidence of negligence or all inducements to
progress would be destroyed. Substantial deviation may be warranted in particular
circumstances.

To determine deviation from normal practice you need to prove:

1. That there is a usual and normal practice
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2. That the defendant did not accept it
3. it is crucial to prove the course adopted is one which no professional man
of ordinary skill would have taken if acting with ordinary care.
1.5 Expert Witnesses
1.5.1 The principal function is:
1.5.1.1 Explanatory or didactic of technical treatment and association to
consequences
1.5.1.2 Assist in determining if acts or omissions constitute negligence
1.5.2 Preparaiion of expert witness reports ought not to be drafted by lawyers, and should
be, and be seen to be, an independent product of the expert.
1.6 Res Ipsa Loguitur
The thing speaks for itself (e.g., a sponge left from an operation) reverses the burden
of proof to the defendant to rebut inference of negligence.

1.7 Consent to Treatment

1.7.1 Consent must be freely given:

By going to hospital the client does not waive or give up right of absolute
security of the person . . . he cannot be treated as a mere specimen, or as an
inanimate object which can be used for (any purpose). . . He is a human being
and he claims the right of control and disposal of his own body, right to what
operation he will submit to, and unless his consent to operate is expressly
obtained, any operation performed upon him without his consent is an unlawful
interference with his right of security and controi of his own body and is wrong,
entitling him to damages if he suffers any.

Schweizer v Central Hospital (1974) 53 D.L.R. (3d) 494.

1.7.2 Two principal situations except from consent:

1.7.2.1 A person suffering mental illness

1.7.2.2 An accident victim who is unconscious {(or a minor who requires permission
from parent or guardian.

1.7.3 Informed Consent




1.7.3.1 The doctrine of informed consent as developed in the U.S.A. holds that
consent to medical treatment is vitiated if the client is given inadequate information and the
client can claim battery despite the fact that a parent’s consent was given.

1.7.3.2 in Canada, Reible v Hughes (1980) 114 D.L.R. (3d) 1 et pp. 10-11 states:

Action of battery . . . should be confined to cases where surgery or treatment
has been performed or given to which there has been no consent at all, or
where, emergency situations aside, surgery or treatment has been performed
or given beyond that to which consent is given . .. If there are allegations risks
were not communicated, unless there has been misrepresentation of fraud to
secure consent, a failure to disclose should go to negligence rather than
battery.

1.7.3.3

England rejects the American doctrine of informed consent. Once the patient
is informed in broadest terms . . . and gives consent, that consent is real, and
the cause is negligence, not trespass.

Chatterton v Gerson (1981) Q.B. 432.

1.8 Allied Professions

Health professionals, and additions to include nurses and all of those who fall under
the Health Act. Physiotherapists and massage therapists fall under the Drugless Practitioners
Act.

2. Breach of Contract

Breach of contract implies a duty to exercise reasonable skill and care. There can be
a breach of the duty of care whether or not there is a contract. in the rare instances where
treatment is administered without consent, there may be action for assault and battery.

2.1 Failure to Prevent lliness - Reasonable care should be taken to avoid the spread of
infectious diseases (such as AIDS).

2.2 Failure to attend or examine a patient consists of unwarranted assumptions about the
condition without examining the client.

2.3 Wrongful Diagnosis - In these cases there is no question of the incorrectness but rather

a question of whether the mistake was negligence. This is seldom a question of general and




approved practice, but rather whether on the symptoms presented a careful and skilful
practitioner might have made the same mistake.
Factors taken into consideration are the symptoms, age, rarity (meningitis), whether

the health practitioner listened to the health history, took various tests to verify or assess the

initial diagnosis or sought consultation.

Burgen v Sturgeon General Hospital (1984) 28 C.C.L.T. 155.

The physician should always reassess the diagnosis. In this case, it is my view that
the three medical doctors fell into the trap of "tunnel vision" and either refused or neglected
to recognize the seriousness of ths original diagnosis.

2.4 Error in the Course of Treatment - This usually takes the form of either physical
(surgeon’s hand slips or needle breaks) or intellectual (wrong treatment or error in judgement),
or some combination of the above.

2.4.1 Error in Type of Treatment - The question of whether it was the right treatment
(or did it work) "The operation was a success but the patient died" leads to the question of

whether the practice is acceptable as proper by a respectable part of the profession, or was

an emergency error in judgement.

2.4.2 Adverse Reaction to Drugs
2.5 Failure to communicate among client, practitoner or agency, i.e., "curbstone
consultation.”
2.6 Failure to Warn - or indicate probability of failure as well as success, list side effects as
well as main effects and/or indicate risk.

2.6.1 Was the client informed of proposed treatment?

2.6.2 Warned of any inherent risk®

2.6.3 Canada is the leading commonwealth country

Hopp v Lepp (1988) 112 D.L.R. (3d) 67 et 81 points out:




o

In obtaining consent (the practitioner) should answer any specific questions as

to the risk involved and should, without being questioned, disclose the nature

of the proposed treatment, its gravity, any material risk and special or unusual

risks. . . added to that the scope of duty of disclosure and whether it is reached

or not must be decided in relation to the circumstances of the case.

Reible v Hughes (1979) 83 D.L.R. (3d) 112 Ont. C.A.;1977-78 D.L.R. 35;(1981) 114
D.L.R. (3d) 1 maintains:

A health professional should disclose any material risk, unusual risk attendant

if it occurs which might result in serious consequences, such as paralysis or

death.

He is certainly under no obligation to say that if he operates incompetently, he

will do damage. !f he knows his job, he will do it properly. But he ought to

warn of what may happen by misfortune.

Hills v Potter [1984] W.L.R. 641

2.6.4 Explanation or warning may be curtailed by the client’s state of mind.

2.6.5 The duty to answer client’s questions.

2.6.6 Evidential problems. What did the practitioner say? The practitioner must
recollect interaction with a specific client among many, whereas the client is recollecting a
significant event in his o. her life. The health practitioner should identify their general
procedure in view of facts.

Dam
Awarding of damages is the normal remedy for breach of duty.

3.1 Remoteness is seldom a factor in view of modern communication, but the issues below

are relevant.

3.1.1  Causation

3.1.2 Where Injury Would Have Occurred Anyway
3.1.3 Burden of Proof is usually on the plaintiff
3.1.4 Inadequate Warning

Canada uses the objective apgroach, i.e., what any reasonable person in the position
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of the plaintiff would have required, whereas England uses the subjective approach, i.e., this
particular plaintiff if warned.

3.1.5 Novus Actus Interveniens - In intervening occurrences causal connection may
be negative.

3.1.6 Intervening conduct of the plaintiff may also be taken into consideration.

3.1.7 Forseeability

To succeed the plaintiff must prove damage was caused by the breach of duty and that
it was foreseeable.

In contract, this means that at the time of the contract the injury was reasonably
foreseeable as likely to result from the breach.

In tort, it means that at the time the breach of duty was committed the injury (or at
least the type of injury) was reasonably foreseeable as a consequence.
3.2 Measure of Damage

In the vast majority of medical negligence actions the principal matter of complaint is
that the defendant has caused, aggravated, or failed to cure some form of personal injury.
The plaintiff ordinarily claims:

3.2.1 General damages for pain, suffering or loss of amenities

3.2.2 Special damages for financial loss and future earnings

3.2.3 Exemplary or aggravated damages for suffering.

4, Cases of Note

The four cases listed in the table below represent Canadian and American
cases which illustrate the various principles of maipractice.

-
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