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PROPOSED REGUILATIONS TO IMPLEMENT THE
1988 AMENDMENTS TO THE INDIAN
SELF-DETERMINATION AND EDUCATION
ASSISTANCE ACT

FRIDAY, MAY 14, 1993

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.
The committee met, pursuant to notice, at 9:29 a.m. in room 485,
Russell Senate Office Building, Hon. Daniel K. Inouye (chairman of
the committee) presiding.
Present: Senators Inouye and Kassebaum.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAII, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

The CuAIRMAN. Good morning and welcome to this hearing of
the Committee on Indian Affairs.

In 1988 the Congress enacted comprehensive amendments to the
Indian Self-Determination and Educational Assistance Act of 1975.
The 1988 amendments were intended to reverse years of Federal
agency resistance to the act’s original goal of fostering and promot-
ing tribal self-determination through tribally contractive, operation
of Federal Indian programs. These amendments were also intended
to remove the existing regulatory and statutory barriers to effec-
tive and efficient tribal contracting under the act.

The 1988 amendments established a detailed timeframe for the
swift development of new implementing regulations with close
tribal participation. Within 3 months from the effective date of Oc-
tober 1988, the two Secretaries were to formulate proposed regula-
tions with tribal participation. Within 6 months from the date of
enactment, the Secretaries were to submit their proposed regula-
tions to the Committee on Indian Affairs and the House Committee
on Interior and Insular Affairs. One month after that, the Secretar-
ies were to have published their proposed regulations in the Feder-
al Register for formal comment. Within a total of 10 months, or
August 1989, the Secretaries were directed to promulgate the regu-
lations in final form.

Now we come to May 1993. As of this moment, nearly 5 years
since the amendments were enacted into law, no regulations have
been published for notice and comment, and no proposed regula-
tions have been promulgated and formally submitted to the Con-
gress for review.
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Moreover, despite assurances last year by both departments that
new regulations would be completed by the end of September 1992,
it appears that completion of a draft set of implementing regula-
tions approved by the proper departmental authorities may be sev-
eral months away—hopefully, not 5 years away—with final pro-
mulgation of regulations as far off as another year.

In February 1993, the departments did release to the committees
and to interested tribes a drafi set of regulations prior to its clear-
ance by eitiver Secretary Babbitt or Secretary Shalala or the Office
of Managemsnt and Budget, although this draft had been cleared
in January by former Interior Secretary Lujan and former HHS
Secretary Sullivan.

This draft has refueled deep concerns among Indian and Alaskan
Native tribes over what is perceived to be a continuing resistance
to, and even defiance of, the original intent of the Congress in en-
acting the 1988 amendments. These concerns cut across all issues
of contracting, including such areas as contract application and
appeal procedures, contract funding, reporting requirements, pro-
gram standards, programs division, transfer of administrative pro-
grams, indirect cost and contract support costs, and financial man-
agement. In the mean time, departmental implementation of the
1988 amendments in the field is reportedly haphazard at best.

Due to the depth of the concerns that have been expressed to
this committee and the prospect that final promulgation of regula-
tions may take another year, the committee has requested ench of
the witnesses to share with us their views on the reasons of these
excessive delays and to offer suggestions on what corrective actions
might be taken to break the impasse that has frustrated the will of
the Congress on behalf of the Indian nations when it enacted the
1988 amendments.

The question may be posed in another way. Was this committee
established for the BIA or was this committee established for
Indian country? Put another way, is this committee impotent, or
are we in a position to do something about this?

I am certain those of you who know me, know me as a very pa-
tient person. But, there is a limit. I will not tolerate any further
defiance of the Congress of the United States.

[Prepared statement of Senator Inouye appears in appendix.]

The CHAIRMAN. Our first panel consists of the chairman of the
Jamestown $’Klallam Tribe, W. Ron Allen; chairperson of the Fort
Mojave Tribe of California, Nora Garcia; the executive director of
the Ramah Navajo School Board of New Mexico, Bennie Cohoe; ex-
ecutive director of the Yukon-Kuskokwim Health Corporation of
Alaska, Gene Peltola; the Aberdeen area health board member of
South Dakota, Donna Vandall; The health administrator of the
Poaxc‘ich Creek Indians of Alabama, Buford Roland. Please step for-
ward.

Chairman Allen.

STATEMENT OF W. RON ALLEN, CHAIRMAN, JAMESTOWN
S’KLALLAM TRIBE, SEQUIM, WA

Mr. ALLeN. Mr. Chairman, good morning. Thank you for the op-
portunity to be here before you to make this presentation.
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You have my written testimony. If I might ask, the panel of
tribal leadership has prepared a set of presentations here that have
a certain order that we'd like to beg your indulgence of a shiftirg
the players around, asking Mr. Peltola to follow me, then Mr.
Cohoe to follow him, Ms. Vandall to follow Mr. Cohoe and Nora
Garcia, and concluding with Mr. Roland. We think if we get all of
the highlighting points of these issues in order, we feel our testimo-
nies will be of more interest to the committee.

The CHAIRMAN. That is fine. And, if you do have prepared state-
ments, they will be made part of the record.

Mr. ALieN. Thank you very much.

Well, it’s only been half a decade since we were trying to put
these regulations together and, quite frankly Mr. Chairman, it's
not a very good commentary for the attitude and the disposition of
trying to make this act a reality. For centuries, as you know, the
tribal people have been the most manipulated, the most regulated
and the most controlled people in the United States. It’s a relation-
ship something that’s been quite frustrating for us. We also are
frustrated that every time the tribes have something of value—it
doesn’t matter whether it’s gold, oil, tax privileges, a gaming activi-
ty, or just exercising our governmental authority—we always seem
to find that experience or that opportunity being taken away from
us or being constricted or restricted in one way or another. Quite
frankly, we think that’s what we're dealing with with regard to
these regulations.

I think there’s basically a sort of a psychological barrier or set of
principles that we're struggling with and that is that the bureaus,
whether it's IHS or BIA, that they’re constantly unwilling to inter-
pret the law liberally in the interest of the tribes exercising their
sovereign or governmental authority. That really saddens us, be-
cause as tribal leadership we've been very patienf and we’ve been
diligent at trying to make it a reality.

We have worked with them, we have shared with them our
views, we have shared with them our involvement in developing
laws and persuading Congress to take a particular course of action.
But, we have not availed yet toward any kind of successful or regu-
latory condition that we think reflects this relationship.

Yet, we will persist and we are persisting as fast as we possibly
can. We know that this committee is very well aware of the intent
of the Public Law 93-638 Amendment Act, and whai the original
Act was trying to do. We feel that the main objective was to pro-
vide direct control, so that the tribes can discern for themselves,
their own prioritization for Federal resources, and that these laws
and regulations reflect the conditions that would give us that kind
of liberty, that kind of discretion.

I think that the self-government demonstration project reflects
that objective. Enacted and approved at the same time, you see a
great deal of success in self-government in those tribes that are ac-
tually implementing that law right now. It really does reflect what
these amendments were intended to do and are very successful.
Quite frankly, the other tribes that should be enjoying the same
kind of privileges and opportunities through these regulations,
through the 638 contracting, are not enjoying those same opportu-
nities, and they should be, rightfully so.
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The length of time to develop the Public Law 93-638 regulations
is somewhat our fault, to a certain extent, because it changed the
relationship nd the rules including the notion that we're not to be
just consulted with, we're actively participating in the manage-
ment of Indian programs, That’s more complicated than it appears
on the surface because when you've got over 500 tribes, that'’s diffi-
cult to do. Yet, you'll notice in the beginning, if you observe the
reports and the minutes of the meetings, you'll see that over 400
trives were represented and, of course, that representation nar-
rowed down because the confidence of i..2 Indian leadership in the
people who remained actively participating and were comfortable
that their issues were being addressed. That participation would
slow the process down naturally because you're changing a system,
you're changing a mentality.

On the other hand, it doesn’t justify what's happened over the
last 2.5 to 3 years, because it really has taken place in a forum in
which our participation has not been there and the attitude of al-
Jowing us to actively help shape these regulations are not there,
the administration is still not willing to let go, they're still not will-
ing to let us control our own affairs.

I think that this experience is a sad experience because, to me, it
shows a bureaucracy that, in my judgment, twists the English lan-
guage of the law to the interest of the most restrictive views or in-
terpretation. Where they want the law to be liberal in their inter-
est, they will interpret it that way, but where they want it to be
restrictive for control, they will interpret it that way. Quite frank-
ly, it is regularly contrary to where the tribes stand and we are
always chipping away at them, but with very little success. I think
where we are today really reflects that attitude.

We are asking for additional regulatory amendment language
and some people have charged us with micromanaging through
Congress but, quite frankly, if the bureaucracy is going to try to
treat tribes as vendors, almost as if we're standing in line at a hot
dog stand at a national park, well, we're going to nave to ask Con-
gress to assist us in giving some clear, concise statutory language
that says that the tribes do have these privileges, and rights that
allow us to act as legitimate governments. That’s what we're trying
to accomplish, not to be restricted, but asking to liberate the tribes
from the harness of bureaucratic control. It is micromanaging to a
certain extent—it is only because we are breaking a harness that
has been around us now for over 200 years.

So, we are asking the Congress, basically, to help us get these
regulations published, and we mean expeditiously—not over the
next 4% years or whatever—we need to move them forward. We do
need some addition. precise legislative language due to the fact
that we have revealed some bureaucratic recalcitrance and that we
are experiencing with the system that is not willing to let go or in-
terpret the law liberally.

We want to advance the notion of participating in the system in
a meaningful way on a government-to-government basis. We are
changing old ways, and we are trying to change attitudes. I've been
appreciative of people like Dr. Eddie Brown who has tried to ad-
vance this concept, but the reality is that you've got systems that
aren’t willing to change easily and it’s difficult to change even if
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the attitude is positive at the top. But, we're not going to give up,
Indian country will never give up. We're still going to persevere,
we're still going to move this concept forward and change the way
tribes do business with the Federa! Goverrment.

We think that we have shown successes, as I pointed out, with
the self-governance project. We know that once the *ribes are pro-
vided these privileges and liberties that we believe the Congress in-
tended for us, that you’re going to see many successes. You're
going to see tribes control and address the problems that you know
very well, that exist throughout Indian country.

With that, I conclude my comments. Thank you, Mr. Chairman.

[Prepared statement of Mr. Allen appears in appendix.]

The CHairMAN. Thank you. I believe the next person you want is
Mr. Peltola.

Mr. ALLEN. Yes.

The CHAIRMAN. Mr. Peltola.

STATEMENT OF GENE PELTOLA, EXECUTIVE DIRECTOR, YUKON-
KUSKOKWIM HEALTH CORPORATION, BETHEL, AK

Mr. PeLroLa. Thank you, Mr. Chairman. My name is Gene Pel-
tola and I've traveled 11 hours and almost 5,000 miles to testify
today.

I am the president of the Yukon-Kuskokwim Health Corporation
in Bethel, AK, the largest tribal health contractor in the United
States. I'm also the chairman of the Alaska Association of Regional
Health Directors and our organization is a member of the Alaskan
Native Health Board.

Our tribal organization, actually a consortium of 50 remote
Yup'ik and Athabascan Tribes located in the Yukon-Kuskokwim
River Delta, provides comprehensive primary, secondary, and pre-
ventive health care services to nearly 2,000 Indian Native Ameri-
can people spread out across a roadless region of tundra and rivers
approximately the size of the States of Oregon or Kansas. To put
this in further perspective, our region is larger than the combined
New England States of Maine, Connecticut, Vermont, New Hamp-
shire, Massachusetts, and Rhode Island.

Mr. Chairman, for this entire vast area, there is only one medi-
cal facility, YKHC's hospital, and only one health care provider,
YKHC. Ours is a vast region of extreme climates and enormous
barriers to the effective delivery of health care. As a consequence,
the health status of our people is, in some categories, among the
very lowest of all Native American tribes in the United States. As
the committee is aware, many of these conditions are duplicated,
although perhaps not quite as accurately, as in the other remote
areas of Alaska. You are familiar, yourselves, with the Delta, since
you traveled there about 4 years ago.

Over the course of 24 years, YKHC has taken over the operation
of increasing portions of the Indian health service system under
the authority of Indian self-determination. This has been the direct
rroduct of our tribes’ desire to control and improve our health care
delivery system. The same trend has been evident elsewhere in the
Alaska area, where tribes today operate virtually all IHS programs

9
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other than the Anchorage hospital, and the area’s administrative
offices.

In October 1991, Yukon-Kuskokwim Health Corporation took
over the last remaining portion of the IHS system 1n our region,
that being the Bethel hospital. With the addition of these hospital
programs today YKHC employs approximately 600 people, operates
48 village-based clinics, and administers a reoccurring IHS budget
in excess of $26 billion.

As you know, an indirect cost rate is what sustains the adminis-
trative overhead of a tribe’s Federal programs. When YK more
than doubled the size of its programs, region 10 of the Department
of Health and Human Services negotiated a new indirect costs rate
for our entire organization. Today, my oral testimony will focus on
the problems stemming from that process, Mr. Chairman, problems
which persist, notwithstanding the 1988 Indian Self-Determination
Act amendments.

In our case, the Federal negotiators at DHHS approved a rate
translating to approximately $7 million in indirect costs funds
deemed by the government, not just us, to be appropriate and nec-
essary for IHS to support the direct service programs covered by
our contract. But, when it came time to finalize our contract, IHS
included only $4 million in actual indirect costs funding. The result
was a $3 million shortfall in indirect costs in fiscal year 1992 alone.
The same problem is again happening in fiscal year 1993 and it has
been duplicated throughout our area.

Mzr. Chairman, tribal contractors cannot operate programs with-
out full indirect costs. At YKHC we, like any hospital in America,
need these funds to operate our payroll systems; our personnel sys-
tems; our procurement systems; our administrative offices; our ac-
counting systems; our employee training programs; our monitoring-
auditing functions; our risk management programs; our quality
control programs; our facility, utility, and housekeeping costs; our
insurance costs; our office overhead; and so on.

For us, the $3 million shortfall suffered in fiscal year 1992 and
being experienced again during this current fiscal year has forced
upon us the very hardest choices. We've had to shift money away
from other programs and lay off over 40 employees. We have re-
duced services throughout our system and will be faced with even
greater cuts later this year. In fact, shortly after this panel con-
cludes their testimony, I'm jumping on an airplane and I'm meet-
ing with my CFO and my hospital administrator in Bethel tomnor-
row at § u.m.

Our tribal organizations in Alaska have suffered the same fate,
particularly Chikatchamute, Mineluk, and the Southeast Alaska
Regional Health Corporation. So, too, as you will hear, the same

roblem is faced in California, New Mexico, and in our eastern

tates.

In my written testimony, I tried to explain what YK could do
were it not suffering from the current indirect costs shortfall, to
give you a concrete sense of what this all means on the ground.
The six additional physicians we could hire wou.d provide an esti-
mated 12,000 patient contacts in areas of internal medicine, gener-
al family practice, and village visits. We could also provide early
cancer screening and detection and childhood screening in schools.

0
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Medevac upgrades and additional diagnostic would all be restored
or enhanced were it not for the $3 million indirect costs shortfall.

Mr. Chairman, we recommend strongly that Congress closely
scrutinize the way in which IHS is calculating indirect costs short-
falls and reporting, or failing to report, all tribal shortfall needs to
Congress. Yes, we can sue to enforce the Act, but should we lay off
additional employees to finance this litigation? No. Should we file a
contract disputes act appeal and wait 2 to 3 years for an answer
from our courts? No.

At home, people die in our villages because basic health care is
not available or is inadequate. It Las been frequently said, without
any exaggeration, that the conditions in many of our villages rival
conditions in third world countries. Sir, as you know well, this is
sad but true. In most of our villages, water is hauled by hand.
Human waste is carried by hand tc ponds within the village. Dis-
eases such as hepatitis are rampant. Hopefully, with the continued
interest and help cf Congress, all of our people can look forward to
a brighter, healthier future. For us, one key is strengthening the
Self-Determination Act, so we can do a!l that Congress hoped we
could do when it passed the act nearly 20 years ago.

I will stop here so that my fellow tribal leaders and our attor-
neys can discuss other problems that we have experienced in im-
plementing the 1988 amendments. As you will hear, however, our
concerns with the department’s direction as revealed in the Janu-
ary, 1993 draft regulations, extends well beyond the indirect costs
funding and reporting issues. Issues of contract ability, program
standards, appeals, Government sources of supply, redesign flexibil-
ity, contract funding suspension, property management, and on
and on, cry out for further reform from Congress. We've waited 5
years, only to be told we must wait another year or two to see im-
plementation of the 1988 amendments. We deeply appreciate Con-
gress convening this hearing and we look to you for further action
to make the 1988 amendments a reality today.

Thank you, Mr. Chairman, for giving me this opportunity to ad-
dress you.

[Prepared statement of Mr. Peltola appears in appendix.]

The CHalRMAN. Thank you very much, My. Peltola.

Now, Mr. Cohoe,

STATEMENT OF BENNIE COHOE, EXECUTIVE DIRECTOR. RAMAH
NAVAJO SCHOOL BOARD, RAMAH, NM

Mr. ConoE. Good morning, Mr. Chairman, members of the com-
mittee, staff. My name is Bennie Cohoe. I'm the executive director
for Ramah Navajo School Board, located in the western part of
New Mexico, which has been contracting with Federal agencies,
mainly the Bureau of Indian Affairs, since 1970, prior to the enact-
ment of Indian Self-Determination.

For nearly a quarter of a century, Ramah Navajo School Board
has been struggling to improve their educational systems, their
health systems, and to become a self-sustaining, self-sufficient com-
munity. We have fought through inany years where we've had to
file appeals, in some cases near lawsuits, to maintain and to also
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implement some services that were needed in our community and
it has been a long, hard struggle.

1 appreciate the opportunity to be heard at this hearing at this
time. Also, I would like to request that my testimony be made part
of the record.

The CuAIRMAN. Without objection, your prepared statement will
appear in the record.

Mr. Conok. I think that the whole contracting policy is now in
the process of being moved on to where the two Federal agencies
have written their part, of which we did not have any part in the
last 2 years as was intended at the beginning of the 1988 amend-
ment.

With some of the things that we have been struggling through, I
feel that the Federal agencies failed to fully support the intent of
the amendment and more or iecss established their own separate
new guidelines, new policies, which are now imposed on the con-
tractor that has been contracting for many years. A lot of the un-
necessary documents which are now required by the contracting
agency from the contractor were supposed to be reduced, but is
now just the reverse-—we are now forced to submit more reports,
more paperwork than the act requested.

It secems as though there is less negotiation on the policy of
making it less strenuous on our part in the way of filing reports
and maintaining communication. It seems as though communica-
tion is not going through, and the constant shift of different offi
cers within the area office and in the lower echelon, all the way
down the service unit, seems to be a problem. Every time you get
over a problem with one administrator and you think that you
have resolved the communication problem and the understanding
of the regulations, someone else new moves in and then you have
t. train that new individual all over again and you try to get them
to understand what the contracting is all about. That takes time,
so there's a lot of setback in that, and that's been a problem over
the years during which we've been contracting.

So, overall, the intent of the amendment has not really been sup-
ported by the Federal agency that we have been contracting with.
To those ¢” .5 who have been contracting for quite a number of
years, it seems as though every year the direct contract support
cost funding has just gone down and at the end of each year we
find ourselves in further deficits. the way it was explained to us is
that all of us who have been contracting in the past are not affect-
ed by the new legislation, where the new legislation says that the
contract support dollars are supposed to be there and it seems as
though the older contractor does not fall into that category—that’s
how the rule is being understood by the Federal agency, so those of
us who have contracted for a number of years have that same prob-
lem of shortfall in contract support costs.

The other problem is that we have contracts in place and that, as
a 638 contractor, we're aware of what the rules and regulations
mean, and what the intent of Congress is. But then again, at some
point in time, the Federal agency needs to fully understand what
these regulations are, because of the fact that they have their own
interpretation and if their own interpretation is not supported,
then they would develop their own policy and they would also try
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to insert that into the 638 contracting guidelines, which makes it
very inconsistent. It takes a lot of hours and time to have the legal
interpretation as to what their intents are, but we know that their
only intent is to maintain their own dominance in the way of
trying to control Indian affairs, whether it’s education or health
services.

But, at some point in time, I would like to have the committee
understand that the Indian tribes, as contractors, are now ready to
move on and provide our own services in the way of education and
also health services to our own Indian people. I think that the
amendment needs to immediately have tribal participation to move
on as soon as possible so that the tribe will have that participation
and involvement in the new development of the 1988 amendment
that we're talking about today.

I think that your continued support of Indian country is very
much needed and we appreciate you holding these hearings, and
I'd like to conclude my statement at this time. Thank you.

[Prepared statement of Mr. Cohoe appears in appendix.}

The CHAIRMAN. Thank you very much, Mr. Cohoe.

Next, I believe, is Ms. Vandall.

STATEMENT OF DONNA VANDALL, ABERDEEN AREA HEALTH
BOARD, ABERDEEN, SD

Ms. VANDALL. Good morning, Senator, and other committee
members. I'd like to say good morning to the other panel members
that I haven’t greeted yet this morning.

I am Donna Whitewing Vandall. I am the executive director of
the Aberdeen Area Tribal Chairmen’s Health Board and I bring
you greetings from the 17 tribai chairmen in the 4 States of the
Aberdeen area. We appreciate this opportunity to speak before the
committee today.

In preparation for this testimony today, I've submitted the writ-
ten testimony and in doing so, I had to go back to 1989, to a time
when we first became involved with this process. I would like to
submit the documents that were faxed in since they may not have
been clear. This is a record of the Aberdeen area’s involvement
with the proposed 638 changes. We begin in 1989 and the docu-
ments go through 1990, ending abruptly in April 1990. I think the
minutes show an example of how tribes in the Aberdeen area
across the country, have worked to respond to the request for pro-
posed amendment changes and tribal involvement.

The comments that were made from the Aberdeen area are just
as relevant today as they were in 1989 when a tribal representative
came from every tribe, looked over all these amendments and said
what we needed to change, why we needed to change it, and how
the 638 amendments applied to us. They also said that they don’t
want to hurt other tribes in other areas that we may not know of,
because these are our brothers and sisters. We need to make sure
that when we draft amendments, that the amendments are broad
enough and wide enough to leave room for people to negotiate their
differences; sit down and talk to one another.

When I talked to the Aberdeen area health directors about this
hearing. they gave me some recommendations they needed to say:
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First, there are inconsistencies about how this act is applied across
the Nation from area to area, the differences from tribe to tribe,
are so broad and so vast. The back side of that is that there are so
many differences from area to area that the regulations need to
allow for people and agencies on the local level to sit down and ne-
gotiate the differences that we have, these differences are geo-
graphical, social, economic, and cultural.

The second thing they said was, mature contracts within this
proposed amendment—what does it mean? As far as we can tell,
there is no benefit to being a mature contractor. Have people take
a look at that and either get rid of it, or give some benefits for
being a mature contractor. Some tribes are very advanced and
some are just beginning. Again, differences and inconsistencies in
applying the regulations.

The third thing they said was, that there are peripheral agencies
that we have to deal with like the Department of Transportation,
like the Department of Agriculture, like the Office of Engineering
Services. There are many kinds of different departments and agen-
cies that we must deal with as tribal governments. How are those
638 regulations in contracting going to apply all the way across
these agencies. Once the regulations are published and we work
with them, we need to sit down with those agencies and talk seri-
ously about what is happening in Indian country with these regula-
tions.

There are many examples of other agencies not honoring 638
contracting regulations. I'm sure you're going to receive testimony
from the tribes in our area on this particular topic.

The fourth thing the health directors said was, there are many
moves in this country at this point in time to remove tribal govern-
ment and replace it with tribal organization. Be very careful how
you do that. There are places within these regulations where it is
apropos to put tribal organization because it refers to programmat-
ic issues and they are handled by an organization. There are other
places in these regulations where it is absolutely imperative that
tribal government remain, because it is tribal governments who
make those decisions, in behalf of there tribe.

The fifth thing they said was, funding is tied to appropriations.
There isn’t anything that is going to be said by any panel member
up here that doesn’t apply to every other area in this country.
Funding is tied to appropriations in indirect costs, in programs, in
recruitment-retention, in just about everything, and we need to be
careful about how we put all those things together in the future.
We raise the hopes of the tribal people out there and we focus our
energies on a new program that's coming, the bill passes, and no
funds are tied to it. How many times can you break your heart? I
don’t know. We continue on.

The sixth thing that they said for me to tell you was, that
“Indian Charlie is still alive and well someplace in this world.” As
an example, when we met in Nashville very early in 1989 and
again in Albuquerque on 638 proposed changes, one of our tribal
council members had an opportunity to observe a communique that
happened between two Federal employees who were charged with
coming out and meeting with us in good faith and discussing the
regulation changes. It was in writing and it said, “Who in the
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world do these people think they are that they can tell us what to
do?” The response was, “Don’t worry about it, we'll figure out what
they're doing here, we'll hear what they have to say, and we’ll go
back to DC and figure out a way to defeat them.” Indian Charlie is
alive and well, someplace in the Federal System, and we know
that.

I spoke to tribal leaders as I prepared. I spoke to former tribal
leaders and to current tribal leaders, and the one issue that came
through loud and strong was this: The basis of everything is blood
and land. Blood on the philosophical level—blood is history. Land
is the spirituality of our people. On a more pragmatic, realistic
level, blood is the tribal blood quantum that identifies us as mem-
bers of a specific social group. The land is the government which
we operate within as tribal governments. On a more personal level,
blood is culture and the land is home. Everything that evolves
around our government that forces us to contract with Federal
agencies must encompass and consider those three definitions of
blood and land.

The last thing that I was asked to say was that we do very defi-
nitely need some direction within the Bureau of Indian Affairs and
Indian Health Service, and our tribal governments encourage Con-
gress and the Senate to appoint someone to the Director of Indian
Health Services as soon as possible.

Finally, it is a great honor to work for the 17 tribal governments
in the Aberdeen area and it is a singular privilege to have come
here today to speak before your committee. Thank you very much.

[Prepared statement of Ms. Vandall appears in appendix.]
The CHairMAN. Thank you very much, Ms. Vandall.
Now, may I call on Chairperson Garcia.

STATEMENT OF NORA GARCIA, CHAIRPERSON, FORT MOJAVE
TRIBE, NEEDLES, CA

Ms. Garcia. Thank you. Good morning, Mr. Chairman and mem-
bers of the committee, staff, tribal leaders that are here, other in-
terested parties.

My name is Nora Garcia and I'm the chairperson for the Fort
Mojave Indian Tribe. I also was the former president of the Inter-
tribal Council of Arizona. The Intertribal Council of Arizona is an
association of 19 tribal governments that was formed in 1952 to
provide a forum for tribal leaders, to protect tribal sovereignty and
to strengthen tribal government.

In tribal governments in Arizona, we're very active in working
with the Senate Committee on Indian Affairs on the development
of amendments te the Indian Self-Determination Act of 1988. I've
also served on the BIA reorganization task force committee. I
served on this committee late in the initial part, when most of the
work was done by the committee of the tribes, which was composed
to wlork with the IHS people and the Bureau of Indian Affairs
people.

I also am bringing to you some of my point of view from my tribe
in having to work with this 638 process, from my tribe’s viewpoint.
I'm here to speak today to the importance of title II, the Self-Deter-
mination contracting provisions of Public Law 100-472.
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The goals that you had mentioned so eloquently earlier are very
important goals that were aimed at solving many of the most seri-
ous day-to-day problems we experience back home, practical prob-
lems faced by tribal governments in Self-Determination contract-
ing. Some of the areas of concern to the tribes and, in particular to
my tribe, from all of the other hearings I've been on, are either
dealing with THS or the BIA. They are a consensus of comments
from all tribes, from all nations, as Donna had pointed out. Those
are some of the recommendations, many of which could be imple-
mented administratively by Secretary Babbitt.

The prior Administration did not make Self-Determination con-
tracting a priority, so this branch of Self-Determination services
continues to be buried in the BIA central office bureaucracy, under
the Division of Tribal Services. By comparison, the prior Adminis-
tration aggressively implemented Title III of Public Law 100-472,
creating an Office of Self-Governance within the Office of the Sec-
retary and then providing it with eight FTEs and an annual budget
of $689,000. The Office of Self-Governance provides support to ap-
proximately 30 tribes. In comparison, in 1993 budgets for the
branch for the Division of Tribal Services, the branch of Self-Deter-
mination Services provides support to over 500 tribal governments
and Indian organizations that have Self-Determination contracts.

Our recommendation is that the Secretary of the Interior should
issue a statement to the tribal government and to all levels of the
department and the BIA to express his clear support for Self-Deter-
mination contracting and not only for self-government demonstra-
tion projects.

The next Assistant Secretary for Indiean Affairs should require
ench area director to provide a monthly report on progress in Self-
Determination contracting. Support for Self- Determination con-
tracting should be the highest criteria for annual evaluations of
the performance of the area director.

The branch’s Self-Determination Services should be elevated to
the office of the Assistant Secretary for Indian Affairs. The
branch'’s Self-Determination Services should function as the princi-
pal advocate for tribal government Self-Determination contracting
within the BIA and within the Department of the Interior. The
branch should be fully funded to allow it to address the many com-
plex problems of regulation, development, training, delegation of
authority, contract support funds, and related concerns such as the
office of an Inspector General, and negotiations of indirect costs.

The Secretary of the Interior should require a monthly compre-
hensive status report on the implementation of all stages of the
1988 amendments to The Indian Self-Determination Act. It is im-
portant to publish the draft regulations that are currently being re-
viewed in the Department of the Interior and the Department of
Health and Human Services. Publishing the regulations in the Fed-
eral Register will provide all tribal governments with an opportuni-
ty to review the draft regulations and at that time tribes can
advise the Clinton administration on whether or not the adminis-
tration can use the draft as their framework for developing appro-
priate final regulations.

Furthermore, the Secretary of the Interior should direct each
area office to sponsor meetings jointly planned with the tribal gov-
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ernments and the intertribal organizations in each area to review
and discuss the draft regulations. The discussions and comments of
tribal government representatives at the area meetings should be
recorded and made a part of the record for the consideration of the
draft regulations.

There may be advocates that would call for a national meeting to
discuss the proposed regulations which I've been a part of, and that
is fine. However, a national meeting should be held in addition to
area meetings. Not everyone who is interested can travel to nation-
al meetings because of expense or scheduling. Holding separate
area meetings will ensure that a broad range of tribal government
representatives have an opportunity to fully review and discuss the
regulations.

The Federal Acquisition Regulations, although Public Law 100-
472 defines Self-Determination contracts, cannot be procurement
contracts and clarify the Federal Acquisition Regulations should
not apply except to construction contracts. BIA continues to apply
all of the provisions under the spirit of the FARs to Self-Determ,-
nation contracting. The recommendation is that the administration
should issue a clear statement to the BIA area office that Federal
Acquisition Regulations do not apply to nonconstruction contracts.
In addition, the area offices should clearly differentiate between
procurement contracts, 638 construction contracts, and contracts to
purchase goods and services for the benefit of the goverrment, and
Self-Determination contracts.

The branches of contracting should be functionally organized
into two sections. One section would provide assistance to tribal
Self-Determination contractors. Self-Determination would be per-
haps 75 percent of the contracting branch work load. The procure-
ment section would deal with 638 construction contracts and other
638 procurement contracts.

In some areas, the resources and the FTEs for the Self-Determi-
nation section could be transferred to the agencies along with the
delegation of authority for Self-Determination contract approvals.
Any delegation of authority and transfer of resources to the agen-
cies should be done only with the full and complete participation
and respect of the tribal government.

Our area also has problems in the indirect costs area. One of the
most positive aspects of the 1988 amendments was the clear nolicy
statements regarding indirect costs. Many of the functions paid for
out of the indirect costs are functions required by the Federal Gov-
ernment.

The BIA central office in the Phoenix area has withdrawn $1.5
million of the fiscal year 1993 allocations to the Phoenix area for
contract support. This is a decrease of 30 percent. If the BIA fails
to pay its full share of indirect costs on 638 contracts, there will be
two impacts.

No. 1, tribes that are fortunate enough to have independent reve-
nue from trust funds or enterprises will be forced to subsidize the
BIA’s contract support shortfall. This will deprive tribes of funds
that might otherwise be used for economic development.

No. 2, the tribes that do not have independent revenue will be
forced to run a deficit in their indirect costs collection which will
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create problems with their next annual audit and with their next
indirect costs negotiations.

The BIA central office withdrew the 1.5 million over the objec-
tion of the Phoenix area director and without consulting the affect-
ed tribes. The intertribal council of Arizona has asked Secretary
Babbitt to direct the BIA to restore the funds to the Phoenix area.
The 1988 amendments were designed to prevent the problems de-
scribed above.

Our recommendation is that the Secretary of the Interior should
request additional funds for the office of an Inspector General to
catch up on the backlog of work associated with negotiating indi-
rect cost rates. The Secretary should also utilize the expertise and
experience of the office of Inspector General in developing recom-
mendations to improve the process of negotiating, improving, and
auditing tribal indirect costs.

The Secretary of the Interior should issue a statement that de-
clares the policy of the Department of the Interior to fully fund in-
direct costs associated with Self-Deterinination contracts as re-
quired by the Public Law 100-472. Under no circumstance should
contracts support funds be withdrawn from tribal contracts in
order to meet shortfalls in other program areas. The Secretary cf
the Interior should direct the BIA to improve the quality and avail-
ability of the annual report to the Congress on indirect costs. This
report should be automatically mailed to all tribal governmerts.

In addition, the Secretary of Health and Human Services should
require the director of the Indian Health Service to issue an
anpual report on Self-Determination contracting with IHS with
specific attention paid to the question of indirect costs.

The Secretary of the Interior should commit the BIA to a long
range effort to assist tribes to plan for assuming the control of the
BIA programs using Self-Determination grants.

Training on the Indian Self-Determination Act is needed for
iribes and for the BIA at all levels. There have been so many
changes since the 1988 amendments that it is difficult to keep
abreast of all the developments. INot only that at the area, but
where it's applied from the agency level, we find that there’s a lot
of inconsistency. The changes include the 1988 amendments, sever-
al sets of technical amendments, the change from the letter of
credit system to the 638 payment system, the Federal financial
system, changes in the BIA budget categories and account codes,
and the tribal budget system.

The tribes in our area recommend the Secretary of the Interior
should provide funds to tribes in each of the 12 BIA areas to con-
duct training on all of the above areas. The $500,000 that BIA is
requesting for fiscal year 1994 for the so-called Office of Program
Planning should instead be given to the tribes to conduct training
and to support the tribal budget system and Self-Determination.

With my tribe, it’s been very difficult for me each year to subsi-
dize these programs, even though we have a mature contract status
with most of our six grants that we administer and a large majori-
ty of that is in the area of government, your law enforcement pro-
gram, your judicial services program, your social services program,
education, and roads.

18
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The last 12 years that I've been with my tribal government, 8
years as tribal chairperson, I’'ve had to come to Congress every
year to ensure that the funds would be given to my tribe. I've had
to subsidize, in some cases, 9 months, 6 months. This year, I think
we just got our approval last month and we finally were able to
draw down moneys that could have been used for other services to
our tribal government in those specific areas. This year I've been
informed that there will not be any indirect costs for those 638 con-
tracts for cur area.

Our tribal government has been made to be accountable year in
and year out. I think the tribes are probably the most accountable
people within the whole Federal bureaucracy. It just really irks me
because of my own participation in all of these different task forces
and the committee here today.

The one thing that I think our concern was on the committee
was to ensure that once the departments within IHS and BIA have
the chance to go back through and receive and review comments
from the other Federal agencies within the Department of the Inte-
rior, that the tribes would equally have an opportunity to alsc ne-
gotiate with them on those particular recommendations that they
were making that we didn’t agree with.

I think one of the key things that we always kept in mind was
that we didn’t represent all of the other 500 tribes within the
United States and that the tribes should equally have a chance to
review those recommendations they were making from those de-
partments. So, I kind of had a little bit of difficulty in saying that
we wanted them published, and at the same time they needed to be
published so that we knew what was really involved in those two
particular documents that were finally collaborated and finally
given to the tribes.

The timeframe that they’re tying to crunch it into is inadequate
for us to really take a look at it and %o really offer critical recom-
mendations that we have to deal with day in and day out. I hope
some of the comments that I made earlier and the references give
ﬁou. a better idea of what we have to deal with on a day-to-day

asis.

Our tribe has been trying to implement these programs, even
with the burden it creates on small tribes and large tribes with
little resources. I would say that most of the contracts that I know
of have done a splendid job with what they’ve had to work with.

Given the ability to have the resources in indirect cost rates and
the necessary, hopefully, increases that will come about as tribes
coming together relating to the difficulty that we’ve had in getting
the administration on both sides, IHS and BIA, to really advocate
the needs of the tribes in funding areas each year and having us
part of that, having that come from Indian country is one area I
see where changes really need to be made.

I've seen it in the BIA task force when we've made specific rec-
ommendations and I have to admit that Dr. Brown has been an in-
tegral part of that, in trying to help us get that done. Bul, the cum-
bersome structure of the bureaucracy and just the administration
itself, having different views, makes it very difficult for things to
get moved on a fast track once tribal governments have a consen-
sus on a certain area. Delegations of authority to moving things
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. ut—1I think all of these things need to be looked at as far as deal-
ing internally in moving those positions.

Also, all of the Federal civil service status and what not, and all
of those limitations—one area where we made specific recommen-
dations and we were going to move forward, by the time we get
around to changing everything that needs to be done with moving
or transferring certain offices, it will be 4 years, so it’s a really
cumbersome effort to deal with and I just want to commend Dr.
Brown at this time for sincerely trying to achieve the goals of the
tribes. I Know internally and from the administration that it’s
been very difficult to move forward.

I thank you for this time and I appreciate being asked to be here
to share our views. From the Arizona tribes and from my tribe,
thank you.

[Prepared statement of Ms. Garcia appears in appendix.]

The CHAIRMAN. Thank you very much, Ms. Garcia. Mr. Roland.

STATEMENT OF BUFORD ROLIN, HEALTH ADMINISTRATOR,
POARCH CREEK INDIANS, ATMORE, AL

Mr. RoLiN. Thank you and good morning Senator Inouye and
members of the Senate Committee on Indian Affairs.

My name is Buford Rolin. I am a tribal member and the vice
chairman of the Poarch Band of Creek Indians of Alabama.

1 come before this distinguished committee to seek an answer to
the question of why their continues to be a delay in the publication
and implementation of regulations of the 1988 Indian Self-Determi-
nation amendments by the Department of Health and Human
Services and by the Department of the Interior.

The other tribal panel members present have spoken quite elo-
quently and have clearly identified the collective concerns and
frustrations of the tribal leaders. This continued delay impedes the
full implementation of the 1988 Indian Self-Determination amend-
ments supported by all of the tribes. The content of the latest draft
regulations also reflect the unwillingness on the part of the HHS
and DOI to embrace the act and their inability to proceed in good
faith and earnest purpose to complete the implementation of the
338 regulations consistent with Congressional intent.

As a member of the IHS-Tribal 638 steering committee, I am
deeply concerned about the substantial interdepartmental disagree-
ments and the lack of tribal participation and consultation in the
rules-making formulation. Tribal leader consultation is paramount
in the implementation of the 638 amendments. Tribal leader con-
sultation reflects true respect for the government-to-government
relationship. Tribal leader participation is the cornerstone of the
trust responsibility. True tribal consultation is a process by which
the Federal Government recognizes the sovereignty of the Indian
nations.

Presumably, BIA and IHS are concerned that by embracing the
638 contracting process, tribes would dismantle both Federal agen-
cies and will contract for various functions at different levels of
BIA and IHS, be it at the agency level, the area level, or the na-
tional level. There appears to be a reactive effort to find ways to
preserve their agencies through the formulation of restrictive regu-




17

latli)zns and misinterpretations of the Act, at the expense of the
tribes.

Congress must act to prevent the deficiencies and ambiguity of
language and insufficient explanation, and serious intrusion into
the sovereignty and self-determination of tribes. The regulations
being proposed are in direct conflict with the law and clearly vio-
late the intent of Congress.

We also take issue with th» way that Indian Health Service and
the Bureau of Indian Affairs .as handled contract support and in-
direct costs. Contract support costs and indirect costs are an enti-
tlement by the law that was preserved by Congress. This is truly
not happening.

IHS and BIA forced tribal contractors to bear the brunt of short-
falls in funded programs and in the administration of 638 con-
tracts. Clearly, this was not the ir-tent of Congress when it enacted
the law. Within the United South and Eastern Tribes, $1.8 million
of the documented indirect costs shortfall was for Indian Health
Services alone.

Tribal contractors are now at risk in their efforts to maintain
quality health care at 50 to 60 percent funded levels, compounded
by not recerving adequate contract support costs and indirect costs.

Moving to the issue of Indian preference, in ii: - proposed regula-
tions, the agencies will solicit public comments whether the regula-
tions should prohibit tribes from forcing instrumental require-
ments which give a preference to Indians on the basis of member-
ship in or affiliation with a particular tribe. It appears that an
opinion by the Department of the Interior in 1986 concluded that
supplemental requirements were prohibited. DHHS questioned the
DOI’s interpretation of the Act’s requirements regarding Indian
preference.

Presently, subpart A. section 900.115, subparagraphs A, B, and C,
need to be clarified to resolve the interdepartmental disagreement
regarding tribal preference policies, and to avoid a serious intru-
sion into the sovereign determination of tribes, how to best imple-
ment the goal of Indian preference mandated by Congress.

As a matter of tribal discretion, tribal preference mast supersede
a general Indian preference as a tribal application of tribal sover-
eignty.

The last issue I would like to address, but not in its entirety, is
the Federal Tort Claims Act Coverage. I support the position of
tribal leaders and Indian health professionals who were in attend-
ance in Denver for the National IHS-Tribal Consultation Confer-
ence.

Subpart 1, section 900.903, Non-Medical Federal Tort Claims Act
Provisions, subparagraph A, must be rewritten, clarified, or strick-
en from the provisions due to ambiguity of language and insuffi-
cient explanation regarding procedures and the scope of FTCA cov-
erage.

Finally, I would like to conclude my remarks by asking the
Senate Committee of Indian Affairs to urge the DOI and DHHS to
move forward with the adoption of new amendments to further the
intent of Congress, as recently resubmitied to the committee
through our attorneys.
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Tribal leaders present in Denver are calling for real tribal con-
sultation and the continuance of positive change in regulations.
They express their displeasure in the way the regulations are for-
mulated by DOI and DHHS, the lack of proper tribal consultation,
and the failure of the agencies to interpret the law as enacted.

Priority should be given to tribes to formulate regulations that
call for simplification, and less intrusive and cumbersome regula-
tions. This was the intent of Congress in 1988. Must we wait an-
other 5 years for this to happen?

I would also like to take this opportunity to acknowledge the sup-
port of the National Congress of American Indians, the National
Tribal Leaders Forum, and the National Indian Health Board for
adopting resolutions supporting our position on the 638 regulations
and our call for new statutory amendments. Also, the Indian
Health Service for holding 638 meetings to update tribes on the
latest changes in the proposed regulations. Still, it must be noted
that there has not been real consultation with the tribes since Sep-
tember 1991.

Thank you for the opportunity to speak and address this distin-
guished committee.

[Prepared statement of Mr. Rolin appears in appendix.]

The CHAIRMAN. Thank you very much, Mr. Rolin.

Chief Allen, throughout this morning we have heard the phrases
“intent of Congress”, “legislative intent”, ‘‘Congress intended such-
and-such”. As one of the senior leaders of Indian country, what do
you th?ink the Congress intended when we adopted the 1983 amend-
ments?

Mr. ALLEN. To allow the tribes to exercise their full sovereign
governmental authority and to liberalize the use of the Federal re-
sources made available for the benefit of the tribal communities.
To release the bureaucratic harness.

I'd also make a point, Mr. Chairman, that in trying to accom-
plish that objective on the Federal side, there are no consequences
for noncompliance, for not carrying out this law. If their jobs were
at stake, I think the attitude of getting the job done would have
been different. Their jobs can continue on and they're quite well
protected.

The CHAIRMAN. There is another often used phrase, ‘“government
to government relationship’’—by that do you believe that it should
be the “Great White Father” and the child? Is that the relation-
ship?

Mr. ALLEN. Absolutely not. This is a shoulder to shoulder, sover-
eign to sovereign status. When those treaties were made on those
statutes and agreements were made between those sovereign na-
tions, there was a relationship understanding. It was not » con-
quering of a greater nation over a weaker nation, it was an under-
standing of how we were going to live together in perpetuity and
what the agreement was and what the conditions were to be under-
stood into perpetuity. That's what we are trying to restore and pre-
serve.

The CHAIRMAN. And when we speak of ‘‘trust relationship”—that
is another phrase that is used—do we mean a powerful trustee, al-
mighty trustee and a weak, inadequate ward?
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Mr. ALLEN. In my judgment, no. In the beginning, I think they
felt that there was a need to preserve and protect the resources
that were preserved by the tribal nations, but today that trust is
now a basis to abuse, misuse, and continue to control. It should be
only for the purpose of protecting any encroachment or erosion of
our sovereignty or our resources or all that is entitled to the tribal
nations and their communities.

The CuammMan. I think it is well that we remind ourselves of
what we intended and I will read into the record the Congressional
declaration of policy which sets forth the intent of the Congress of
the United States.

This was adopted by both Houses and signed by the President of
the United States.

The Congress declares its commitment to the maintenance of the Federal Govern-
ment's unique and continuing relationship with and responsibility to individual
Indian tribes and to the Indian people as a whole, through the establishment of a
meaningful Indian Self-Determination Policy which will permit an orderly transi-
tion from the Federal domination of programs for and servicee to Indians, to effec-
tive and meaningful participation by the Indian people in the planning, conduct,
and administration of those programs and services.

In accordance with this policy, the United States is committed to supporting and
assigting Indian tribes in the development of strong and stable tribal governments

capable of admiristering quality programs and developing the economies of their re-
spective communities,

Do you believe that we have been living up to the declaration of
policy as enunciated by the Congress of the United States, and ap-
proved by the President of the United States?

Mr. ALLeN. Unfortunately, no. If you look at what our experi-
ences are, if you come to our reservations—I know you have—and
if more woul(i, come to our reservations and see the status and con-
ditions of our people, the plights that we're fighting, absolutely not.

The CHAlRMAN. Do any of you disagree with Chairman Allen?

[All shake heads “no”.

The CHAIRMAN. We are now being told that it may take a few
more months. For example, I have here an analysis that I have
gleaned from the pages,

Submission to OMB would take another 1 or 2 months, or maybe 3 months. The
OMB would have to look into this and that might take another 8 months. This is
expeditiously, The Congress will then have 1 month to review the approved pro-

regulations prior to its publication and then it will be published in the Feder-
al Registes for a minimum of 3 months.

So you will have at least 9 more months. Would you be satisfied
if the regulations are published within 9 months?

Mr. ALLEN. After waiting for almost half a decade, the answer is
yes. At least it would give us something to build on. We know that
the current status isn’t what we want and it isn’t what’s appropri-
ate, but we will build on it and continue to seek the support of Con-
gress to steer the Administration onto the correct path of imple-
menting this relationship. It’s better than nothing.

The CuAirMAN. I thank you all very much.

Mr. ALLeN. Thank you, Mr. Chairman.

The CHAIRMAN. For the second panel, we would like to call upon
Lloyd Benton Miller, member of the firm of Sonosky, Chambers,
Sachse, and Endreson of Anchorage, AK; Bobo Dean, member of
the law firm of Hobbs, Straus, Dean, and Wilder of Washington,
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DC; and Britt Clapham, Senior Assistant Attorney General, De-
paﬁm?&t of Justice, Navajo Nation, Window Rock, AZ.
r. Miller.

STATEMENT OF LLOYD BENTON MILLER, ATTORNEY-AT-LAW,
SONOSKY, CHAMBERS, SACHSE, MILLER & MUNSON, ANCHOR-
AGE, AK AND SONOSKY, CHAMBERS, SACHSE, & ENDRESON,
WASHINGTON, DC

Mr. MirLER. Good morning, Mr. Chairman, members of the com-
mittee, and distinguished staff.

My name is Lloyd Miller and I am a partner in the law firm of
Sonosky, Chambers, Sachse, Miller and Munson. Our firm repre-
sents a wide coalition of tribes, tribal organizations, area Indian
health boards and other area boards, and national tribal organiza-
tions in matters relating to regulatory implementation of the
Indian Self-Determination Act amendments of 1988.

I have submitted to the committee written testimony and several
attachments which I will not read into the record.

The testimony details, at length, the tremendous efforts which
tribal governments have engaged in in order to secure a place at
the table to participate in the regulatory development process. It
has been an ambitious effort that has taken thousands of hours of
the three lawyers that you see before you, and the panel before us,
and hundreds of tribal participants behind them.

In April 1989, we produced what we felt was a joint Federal-
Tribal draft. What happened after that surprised us. In December
of that year, the Federal Government came back with a unilateral
draft developed in secret without any tribal participation. In re-
sponse to protests from this committee and from tribal communi-
ties around the country, we went back to the table. We attempted
to renegotiate a new draft and in September 1990, a new draft was
issued, a joint Federal-tribal draft. Then the Federal agencies
turned their backs on us again and 2% years later, in secret, pro-
duced a new unilateral Federal Government draft regulation. This
is not the type of active tribal participation your committee envi-
sioned and that the Congress envisioned when it enacted the 1988
amendments. Indeed, we ask ourselves many times what the point
is of the tribal participation we engage in when the result is the
poor quality reflected in the January and February 1993, draft.

My written testimony also details the foot dragging which has oc-
curred by the agencies, and I would like to remind the committee
of some of the high points iu this regard.

It took almost 1 year for IHS and BIA to simply agree to work
together, as indicated in the joint letter which was signed by .e
Assistant Secretary and the Indian Health Service Director—1
year longer than the entire statutory 10-month regulatory develop-
ment process.

It took 2 years before all of the other sister agencies within the
Department of the Interior were directed by Secretary Lujan to
participate in the regulatory development process. For 2 years,
they resisted any participation at all.

It took 3 years for the two departments to issue their own sepa-
rate forms of regulations and, as you now know, 4% years before
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they issued joint regulations. And still, it will be 9 months more
until publication, as the Chairman indicated and, in all likelihood,
another 6 or 8 months after that before final promulgation of the
rules following the receipt of notice and comment, the receipt of
comments from Indian country, further clearance from both de-
partments and the Office of Management and Budget.

Where has all this time led us? I have attached to the original
copy of my committee a copy of a 400-page regulation.

Mr. Chairman, we submit that this is not the simplification
effort—that is the word used by this committee in the report in
1988. Instead, this 400-page document, in excruciating detail, would
regulate every aspect of tribal contracting, from property manage-
ment, financial management, program standards, and on and on. It
is not an example of liberalization. It is worth pausing here and
noting that under title II{ of the same statute, under the title I1I
Self-Governance Demonstration Project, compacts have been issued
to nearly 30 tribes now, without any regulations whatsoever—
through an office of Selt-Governance which is not within the BIA,
but above the BIA, in the office of the Secretary.

In the 28-page report attached to my testimony, I have analyzed
the draft regulation issued in January 1993. Mr. Dean has also sub-
mitted a copy to committee staff prior to this hearing. Let me brief-
ly review for you some of the problems with the draft—I] will ad-
dress four items and my colleagues will address the others.

The draft regulation is now a decument which would exempt
huge portions of these Federal agencies, different bureaus in the
Interior Department, from any contracting at all. Again, notwith-
standing the contracting of those very same programs under title
IIT compacts.

It is a document which would deny appeal rights and procedural
due process for key critical issues involving of funding of contracts
under the Indian Self-Determination Act.

It is a document which, in the program division section, seeks to
pit tribe against tribe.

It is a document which, in effect, will prohibit any redesign of
programs contracted over to tribes due to the imposition of pro-
gram standards in subparts N and O.

It is a document which will continue to deny, and actually sets
up a framework for guaranteed denial of, full contract support
costs'to tribal governments.

It is a document which excessively regulates construction con-
tracts.

It is a document which retains complex property management
systems, and a document which permits the agencies to unilateral-
ly cut off contracts entirely outside the reassumption procedures
set up in section 109 of the act.

Mr. DEAN AND Mg. Clapham are going to discuss several of the
issues I've just itemized. I would like to address four of them brief-
ly for the committee; the issues of contractibility, of divisibility, of
indirect costs—an issue you've already heard some about—and con-
tract suspension.

Perhaps nothing is more at the core of the act than the issue of
contractibility. What is contractible? The Congress was very clear:
Everything is contractible. All aspects of Indian programs are con-
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tractible. This committee, in the 1988 report, said ‘‘We mean it—
we mean at the service unit level and the agency level, at the area
office level, at the headquarters level”, and indeed in title III com-
pacting the Department of the Interior is going {forward and con-
tracting at all levels. But when it comes to title II, and it's the
same law which governs the scope of contracting, they behave dif-
ferently and they seek to cut off vast areas of the Federal bureauc-
racy, virtually all of headquarters, most area offices, and even sig-
nificant portions of service units and agencies.

Now, they do this through use of the term ‘‘operation of serv-
ices”. I cannot find, in your committee report, nor in the House
report, nor in the language of the statute, where this committee
said, “Only the operaticn of services in the field or the service de-
livery field programs are contractible.” That's not what this Con-
gress said, but that is what you will hear from the departments,
that is what you will see in the February draft. They, in fact, go so
far as to say that no trust responsibility program involving the ex-
ercise of discretion is contractible.

But ! really have to ask them, what are health programs, but a
demonstratic of the Federal (Government’s continued trust respon-
sibility to Indian people? What are the Bureau of Indian Affairs
programs? What are the Indian programs administered by MMS,
BLM, and Bureau of Reclamation, but expressions of the trust re-
sponsibility? If trust programs really were not contractible at all, I
wonder how we have managed to contract nearly $1 billion in con-
tracts since 1975.

No; these are provisions designed to permit the agencies the dis-
cretion to deny contracts if and when they feel like doing so. But
they also will have a deeper affect on tribes. Mr. Chairman, when a
tribe goes in to operate a program, it needs warehouse functions,
purchasing functions, financial management functions, personnel
management functions-—the ordinary administrative support in
order to run the programs, not just paying the salary of a commu-
nity health representative or an alcohol counselor or a police offi-
cer.

What we find with the bureaus and the Indian Health Service
over the years, something which we thought Congress had correct-
ed in 1988, is that they retain all of those supported functions
which they have and tell the tribes, “You go out and get contract
support costs.” This drives a huge need for contract support costs,
which of course Congress is unable to fund. The bureaus keep these
functions, although they no longer have the programs, and their
bureaucracy is, accordingly, never reduced. As your Senate report
eloquently stated in 1988, the bureaucracies have grown, not been
reduced, and it is because, you said correctly, of the failure to turn
over administrative segments of the Indian programs.

The next issue I would like to address very briefly is indirect
costs. You have already heard a considerable amount about indi-
rect costs. It is at the core of funding. What happens when a tribe
doesn’t have enough money to run its accounting office, because it
has insufficient costs, is very simple: They do not shut down their
accounting office. They are required by Federal law to comply with
the requirements of the Single Agency Audit Act. They run that
accounting office. And where do they get money for it? They lay off
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a police officer, they lay off a CHR, they lay off a CHA. You heard
Mr. Peltola talk about 40 layoffs in order to maintain their admin-
istrative structure, so large is their contract and so deep is their
indirect cost shortfall.

That is what happens when indirect costs and contract support
costs are not fully funded. And, the problem is even worse_the
agencies still today, despite specific legislation on this point, refuse
to acknowledge the need for indirect cost funding from other de-
partments which do not provide full funding. For instance, HUD
only pays 15 percent—a tribe’s negotiated rate may be 18, 19, or 20
percent.

This committee said that the departments are to report to you on
the shortfalls so that Congress would have the opportunity to ap-
propriate additional funds, if available, to meet the shortfall. They
won’t do that. They have insisted they will not do that.

The third issue I'd like to discuss is divisibility. Divisibility is an
interesting concept and, I might add, like contractibility in the old
regulations, between 1975 and 1988 there was no section called
“comtractibility”’. Similarly, in the old regulations there was no
section called “program divisibility”.

It is an interesting remark I make because the 1988 amendments
were designed to liberalize contracting under the Indian Self-Deter-
mination Act. It was actually designed to expand contracting, not
contract it. It was designed to remove barriers, not erect them.
Now that the agencies have the opportunity to write new regula-
tions, they are taking the opportunity to move in the opposite di-
rection and actually restrict contracting further than it was before
the 1988 amendments. One wonders if perhaps you should have
never enacted the 1988 amendments so that we would not have
been facing agencies now so determine on enacting regulations that
are worse than the regulations on the books before the 1988
amendments were enacted.

The divisibility issue vepresents an area in which the agencies
seek to pit one tribe against another, and they would deny a con-
tract to a tribe seeking to exercise its sovereign right to run its
own programs if the agency believes that the contract might have
an impact on the agencies’ own abilities to serve another tribe.

In title IIf compacting, this issue has come up. Never has a com-
pact been denied. How has it been handled? I believe Mr. Lavelle
has been before this committee. They retain residuals, they have
impact funds, and they also have the ability to restructure their
own bureaucracy to make sure there is no damage to neighboring
tribes when a compact is issued for this tribe. Never before was the
concept of program division a basis for denying a contract, and
indeed in 20 years a contract has never been denied.

Now, the agencies come forward, they want a provision in, they
want a basis for denying contracts.

Last, Mr. Chairman, the issue of contract suspension. You went
to considerable lengths in the Senate report, the committee did, to
discuss the need for the agencies to cease and desist from interven-
ing in tribal affairs, to allow tribes to run their programs as they
deem best. But, you also recognized that it is possible—tribes are
accountable, they are responsible—but it is a human system and it
is possible that at times gross mismanagement would occur. If S0,
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or if it were alleged, a contract could be involuntarily taken back.
You provided in section 109 for a procedure with constitutional due
process: Notice, opportunity for a hearing, in cases of an emergency
a hearing after the fact but a hearing nonetheless, all under the
requirements of the Administrative Procedures Act. What did we
find in the new regulations that we never found in the old regula-
tions? The agencies now want the right to suspend the contract if
they feel their trust responsibility is somehow being, and this is the
word, “impaired”. They want the right to suspend payments under
a contract if they believe there was any deviation from the require-
ments of the 400 pages of regulations. That, Mr. Chairman, is not a
step forward, but a giant step backward.

My colleagues will be addressing other issues that have arisen in
connection with the report.

I would like to conclude with these remarks. We have been frus-
_ trated over the last 4%z years. We anticipate a good 2 more years.
We wish that we had begun with an administration that could
have elevated the issue high enough within the departments to
give it the visibility it needed. That did not happen. We have
become frustrated enough and distrustful enough with the bureauc-
racy which really drives it, and not the Eddie Browns and Mike
Lincolns of the world, to insist upon further statutory amendments.
We have proposed, and I have attached it to my testimony, a pack-
age of proposed amendments, together with an explanation. As Mr.
Rolin testified, these amendments have been endorsed by the Na-
tional Indian Health Board, the National Congress of American In-
dians, the National Tribal Leaders Forum, the BIA Reorganization
Task Force, and the Native American Transition Team working
with President Clinton since January.

Thank you, Your Honor.

[Prepared statement of Mr. Miller appears in appendix.]

STATEMENT OF BOBO DEAN, ATTORNEY-AT-LAW, HOBBS,
STRAUS, DEAN & WILDER, WASHINGTON, DC

Mr. DeaN. Mr. Chairman, my name is Bobo Dean. I'm with the
law firm of Hobbs, Straus, Dean, and Wilder of Washington, DC
and Portland, OR.

1 very much appreciate the invitation to testify at this hearing. I
present this testimony on behalf of a number of Indian tribes and
tribal organizations which our firm has represented during the
process of consultation which took place in the early period after
1988, before the cutoff of consultation in 1991, including the Micco-
sukee Tribe of Indians of Florida, the Menominee Indian Tribe of
Wisconsin, the Seminole Tribe of Florida, the Mississippi Band of
Choctaw Indians, the Metlakatla Indian 'ommunity, the Bristol
Bay Area Health Corporation, the Norton Sound Health Corpora-
tion, and the Maniilaq Association.

I would like to say that I believe that from listening to the testi-
mony of the first panel that our clients would agree with every-
thing that has been said. I also would say that I concur with the
comments Mr. Miller has presented and I fully expect to concur in
the comments Mr. Clapham will present.
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I would like to address three areas in the proposed regulations as
illustrations of the deficiencies in the approacﬁotaken in the pro-
posed regulations and in particular, curiously, situations in which
the opportunity to issue new regulations have been used by the
agencies not to further the goals clearly stated, and eloquently re-
peated Senator, by you, a few minutes ago, but to initiate their
effort to correcc what they may have perceived as problems in their
relationships with the tribes under the Indian Self-Determination
Act, as originally enacted.

The first area that I would like to discuss briefly has to do with
the requirements for a declination appeal. Section 102 of the act,
requiring the Secretary, if he does not approve a contract proposal,
to decline it, to provide a notice of the reasons he is declining it
and to provide an appeal and a hearing to Indian tribes whose con-
tract proposals arc declined.

It was a very unique feature of the legislation when it was origi-
nally enacted in 1975. I don’t know of other situations in which an
entity has been granted a right to have a contract with the United
States which must be issued unless the agency with whom that
contract is to be negotiated can sustain and justify, under statutory
standards, its refusal to contract. It's a critical part of the legisla-
tion. The original bill, before its enactment in 1975, merely author-
ized contracting with tribes, but as a result of testimony from the
Ramah Navajo School Board, which was on the panel earlier,
before 1975 the word “direct” was included and the declination pro-
cedure was included in the legislation.

The agencies have taken the position that if a proposal is not ap-
proved because the tribe has proposed a budget in a contract
amount which they believe to be the amount which they are enti-
tled to under section 106 of the act, which establishes statutory
standards for determining the contract amount and that amount is
greater than the agency or the area director, in most instances,
considers to be available, the agency is not required by the act to
decline the proposal, to provide a notice of deficiencies, to provide
technical assistance to overcome the deficiencies and, most impor-
tantly, to provide an appeal and a hearing.

Their position has been that that is not a declination. They are
perfectly prepared to approve the proposal, but they would approve
it at a different level of funding, at a lower amount of funding than
the amount that the tribe has requested. That has been an issue
throughout the consultation with tribes and both agencies have
made, I think, some attempts to reach a compromise.

The Department of the Interior's position now, in the proposed
regulations, is that while this is not a declination, they will provide
substantially the same right of an appeal to a board above the level
of the BIA, and a hearing before an administrative law judge. They
have compromised to the point that the issue is moot, but they’re
doing it as a matter of grace—in their view, the law does not re-
quire it.

The Indian Health Service, on the other hand, has also provided
for an appeal if they get a proposal which says that the amount
that you've got availabie to operate, let's say, the Mount Edge-
combe Hospital, is x dollars, the agency believes that it's $400,000
less, which is an actual situation which occurred some years age,
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an appeal to review the funding level would be provided but it
would be to a hoard appointed by the IHS director and the final
decision, unlike the cire»mstances of a declination appeal, would be
made by the IHS director and no official in the Department of
Health and Human Services above the level of the IHS director
would be permitted to review that funding determination.

We do not fully understand why the Indian Health Service has
kept to that position, but it seems to us that it is entirely inconsist-
ent with the provisions of the Act, with statements in the report of
this committee, which is the principal legislative history on the
Act, which directed that the agencies have no alternative but to
either approve a contract proposal or to disapprove it and provide
the hearing before an administrative law judge.

Second, we note that with respect to the internal agency pro-
gram guidelines in the existing regulations of the Bureau of Indian
Affairs under 638, there is a specific provision that inconsistencies
between tribal program plans and designs for contract operation of
Bureau programs, on the one hand and Bureau manuals, guide-
lines, or other procedures that are appropriate to programs or
parts of programs that are operated by the Bureau, are not
grounds for declination.

The report of this committee on the bill which became the 1988
amendments clearly indicates the intent of Congress to encourage
the flexibility of tribes to redesign programs. The agencies, howev-
er, have removed that provision from the regulations and the Inte-
rior regulations provide that tribal proposals must adhere to all
regulations, orders, policies, agency manuals, guidelines, industry
standards, and personnel qualifications to the extent that they
have actually been observed by the Federal agency. There’s an op-
portunity for the tribe to request a variance, but it is within the
discretion of the agency to grant or deny that variance.

With respect to the Indian Health Service regulations, in the
course of the tribal consultations, it was proposed that if a hospital
or other health facility met, or the tribal contractor gave an assur-
ance that it would meet, the standards on the Joint Commission of
Accreditation of Health Organizations, or the standards of the
Health Care Finance Administration of the Federal Government,
that assurance by itself would replace the 30 or 40 pages of detailed
scope of work which have typically been used by the Indian Health
Service for inclusion as the terms of contracts with tribal organiza-
tions to operate hospitals, so as to simplify the contract. As long as
the accreditation by JCHO was assured and maintained, it would
not be necessary to negotiate a detailed scope of work.

As the regulations have emerged, there is now a provision for the
tribal contractor or the tribe proposing to contract to a hospital, to
give an assurance that it will meet those standards and there is no
alternative. The implication is, although the agencies may not have
intended this, that a requirement to contract a hospital is meeting
JCHO or HCFA standards.

There are a number of provisions in subpart D relating to finan-
cial management in which the agencies have retreated in the 1993
regulations from the agreements which had been reached in the
process of consultation and reflected in the last draft of the regula-
tions. I will note in particular that tribal representatives fought for
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and obtained in the last draft special cost principles that they felt,
and the agencies apparently felt at that time, were appropriate be-
cause of the purposes of this legislation which differentiated from
the OMB promulgated cost principles that are generally applicable
to Federal financial assistance.

In some instances, the OMB circulars on cost principles present
no problem. In other instances, tribes felt that those cost princi-
ples, whether they are the ones that apply to State governments or
to private nenprofit organizations, were not appropriate because of
the unique relationship between tribes and the Federal Govern-
ment and the purposes of this Act. We have attached a list of some
of those provisions from which the agencies have retreated to our
written statement.

In conclusion, Senator, I would like to supplement what has al-
ready been said about our experience in the consultation process. I
think it is difficult to explain why tribes have had the problems
which they have had. I recall an incident in which in the course of
discussion over provisions of the regulations, one of the Federal
representatives said, “What we're. trying to do here is create a level
playing field.” That was a very common and familiar expression
during the 1980’s. For a while I could not figure out what he was
talking about and then it sank in on me, as the discussion went on,
that he was talking about a level playing field between the tribes,
on the one hand, and the Federal bureaucracy on the other. That
does not seem to me to be the purpose that Congress had when it
enacted this legislation in 1988, and I would Jjoin in the request of
the first p..nel that this Committee consider amendments and per-
haps dialogue with the respective Secretaries to encourage the full

implementation of the goals of this legislation. Thank you.
[Prepared statement of Mr. Dean appears in appendix.]
The CuaiRMAN. Thank you very much, Mr. Dean.
Mr. Clapham.

STATEMENT OF BRITT CLAPHAM, SENIOR ASSISTANT ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE, NAVAJO NATION,
WINDOW ROCK, AZ

Mr. CLapHAM. Mr. Chairman, members of the committee, my
name is Britt Clapham and I’m the Senior Assistant Attorney Gen-
eral with the Navajo Nation Department of Justice in Window
Rock, AZ.

I'm here today on behalf of the Navajo Nation and I would like
to clarify that my testimony has been viewed and approved by the
intergovernmental relations committee of the Navajo Nation coun-
cil.

As a bit of background, from 1985 until the present time, I've
been involved in the representation of clients both with the Navajo
Nation and the Tohono O’cdham Nation for a 2-year period of
time, who are contractors pursuant to Public Law 93-638. Among
those clients has been the single largest 638 contractor in the
Nation and that's the Navajo Nation Social Services Department.

I've been involved in the development of these regulations as my
copanelists have and during that time I've experienced many of the
problems that they have noted before you.




28

Today I'd like to speak and focus on three specific issues. The
issue of Indian preference in employment and contracting, the
scope of construction contracting as it's related to subpart J of the
proposed regulations, and then trust resource program contracting
and trust responsibility.

Mr. Rolin, in the first panel, pointed out the concerns that tribes
have about Indian preference hiring versus tribally-affiliated pref-
erence. This is of particular concern to the Navajo Nation due to
the fact that the Navajo Nation has adopted statutes of its own
which create tribally-affiliated preference in both the employment
and the contacting areas. It's interesting, in reading the preamble,
that there’s an interdepartmental dispute between the Department
of the Interior and the Department of Health and Human Services.
The Department of Health and Human Services appears to agree
with tribes, that tribally-affiliated preference is appropriate while,
on the other hand, the Department of the Interior does not. It's un-
fortunate that this interdepartmental dispute gets resolved in a
way that undermines tribal sovereignty, self-determination in con-
tracting, and the development of tribal economies.

It was you, Mr. Chairman, who pointed out earlier today in read-
ing the policy statement, that the purposes behind the act are quite
clear; to foster the development of strong and stable tribal self-gov-
ernance and to enhance the ability of tribes to develop their reser-
vation economies. These two programs, the tribally-affiliated pref-
erence in hiring and contracting, are central to both of those
points. Nothing is more central to self-government than a tribe
being allowed to hire its own members to ope.ate the governmental
programs in question. The same is true with regard to the econom-
ic aspects when the tribe chooses to contract with businesses and
entities on the reservation, owned and operated by its tribal mem-
bers, to ensure the economic development of those tribal members
and to retain tribal dollars on the reservation.

In reviewing the material presented by Interior in the regula-
tions, it appears that these decisions have been made based on the
opinions of the Office of the Solicitor of the Department of the Inte-
rior. When you review those opinions it becomes clear that they
have never looked at or analyzed their opinions based on the pur-
poses of Public Law 93-638. Moreover, a close review shows that
they rely on regulations that are not even applicable to Public Law
93-638 contracts. They are regulations applicable to other contract-
ing that the DOI does but specifically exempts Indian Self-Determi-
nation Act contracts.

For these reasons we feel that this portion of the regulation
needs to be revised to allow and assist tribes in the development of
tribally-affiliated preferences. Throughout the past four years, this
matter has been discussed over and over in the regulation develop-
ment process. It wasn’t until March of this year that we found out,
when we met with folks from DOI and DHHS, that they had made
this shift in policy. Earlier versions of the draft regulations con-
tained the tribally-affiliated preference that we seek.

For those reasons, we strongly urge that the regulations be
revise to reflect and incorporate aspects of tribally-affiliated prefer-
ence programs.
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One final point that I want to make is that the opinions of the
Solicitor talk in terms of Title VII of the Civil Rights Act of 1964.
As a point of clarification, that act exempts tribes from its cover-
age and I think that’s important to understand.

Moving on to the scope of subpart J, which is the subpart of the
regulations which deals with construction contracts, you will recall,
and others have mentioned this morning, that this is the one re-
maining area of 638 contracting which is subject to the Federal Ac-
quisition Regulations. The scope of this subpart needs to be revised
to exclude several of the ongoing programs operated by the BIA;
the Housing Improverient Program, for one, and the Roads Main-
tenance and Construction Program for another. )

It appears to me that, in reviewing this section, that this prob-
lem has been created because of multiple definitions found within
the act, the regulations, and the definition of the scope in the pro-
posed subsection 900.101. That scope focuses on the construction of
project type construction, Federal facilities, tribal facilities, rather
than ongoing program construction such as the Roads Maintenance
and Construction Program or the Housing Improvement Program.

In order to avoid overburdening tribes with the Federal Acquisi-
tion Regulations and the process of waiving these regulations in
the contracting aspects and to make it clear to contracting officers
who implement these programs, we would encourage that this sec-
tion be revised. In order to ensure that it's revised clearly, our rec-
ommendation is to amend the section of the statute which defines
construction programs. Mr. Miller mentioned earlier his set of
amendments, and such an amendment is included in the package
that he has submitted to the committee.

Finally, in the area of trust program contracting and trust re-
sponsibility, a few minutes ago Mr. Miller mentioned the concerns
with contractibility and its relationship to trust functions and trust
responsibility. When one reads that section in conjunction with
provisions of subpart B of the act, it becomes clear that there is a
good deal of confusion in these regulations relating to trust func-
tion and trust responsibility.

One provision requires disclosure of any conflicts of interest be-
tween a contractor and a program beneficiary. That term ‘‘pro-
gram beneficiary” is nowhere defined in the act. In the declination
section itself, the Secretary is required to decline a contract or
trust program when there is an unresolved conflict of interest be-
tween the contractor submitting the proposal and the ‘“‘beneficial
owner of the trust resource.” As we're talking about beneficiaries
of programs and beneficiaries of the trust, it seems quite confusing.

This is particularly problematic from the Navajo Nation’s view
when we talk about contracting functions by those agencies within
the Department of the Interior, outside the Bureau of Indian Af-
fairs. It's been our experience that Bureau of Land Management,
Bureau of Reclamation, the Minerals Management Service, and the
I'ish and Wildlife Service are amongst the agencies that are the
first to deny that they're covered by any trust responsibility and
now appear wanting to rely upon the trust responsibility to deny
contracts when tribes seek to contract portions of their programs.
Many of the BOR’s water projects encompass situation where you
have both Indian and non-Indian beneficiaries. Our concern is that
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the imprecise language of program beneficiary versus the trust
beneficiary will likely be confused by these non-BIA agencies
within Interior and therefore may be used to frustrate the con-
tracts.

It’s further interesting to point out, as others have, the backslid-
ing that occurs. Under the current regulations dealing with trust
program contracting, the conflict of interest issue that I noted
before is required to be disclosed in the proposal. In the new regu-
lation, in response to the intent of Congress to open up and make
more liberal the contracting, we have a requirement that requires
the declination of a contract where there is a conflict of interest.

It seems to me that the trust responsibility exists not as a basis
of declination in this instance. It's true that there are multiple
beneficiaries of the trust responsibility in many situations and that
may make the trustee’s job more difficult, but it should not be the
basis of a declination of a contract. It should be looked at as the
statute provides and whether the trust resource is protected.

Finally, in closing, the Navajo Nation, as others have, would
urge that further amendments be considered. I've mentioned Mr.
Miller’s submission. The reason that we say that this is needed at
this point in time is that tribes and tribal organizations quite
simply have not received the benefits of the 1988 amendments.
During my tenure with the Tohono O’odham Nation, I attempted
to appeal a declination and that matter was dismissed by the ad-
ministrative law judge because there’s no regulation to appeal from
that are applicable to the Bureau of Reclamation. But despite the
fact that amendments have occurred, we cannot effectively enforce
our rights through the administrative appeal process.

The other point that has been raised is the importance of tribal
participation in the development of these regulations. At this point,
55 months have passed since the Act was adopted in October 1988.
During that period of time when there has been three-way partici-
pation, and by three-way I mean tribal representatives, DOI repre-
sentatives, and DHHS representatives, this process has moved for-
ward. During the periods of time when the Federal agencies have
operated without tribal participation, it hasn’t. Quite frankly, 37
months of the 55 months are periods when there has been little or
no participation by tribes, when the two agencies have been operat-
ing without tribal activity. Only 18 months have involved active
tribal participation.

With that, I conclude my comments and thank the committee for
the opportunity presented today.

[Prepared statement of Mr. Clapham appears in appendix.]

The CHAIRMAN. Thank you very much.

I have so many questions that I do not know where to start, but
let us start with numbers.

The draft regulations to implement the 1988 amendments consist
of more than 400 pages. Is that correct?

Mr. MiLLER. That’s correct.

The CHAIRMAN. How many pages?

Mr. MiLLER. It's 398 pages, plus an additional table which I think
is about 30 pages long.

The CHAIRMAN. Do you know how many pages were in the 1975
bill and regulations to implement that?
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Mr. MiLLER. Less than one dozen pages in the code of Federal
regulations.

The CHAIRMAN. So, we need 400 pages to improve the 12 pages?

Mr. MiLrLEr. That appears to be the opinion of the departments.

The CHAIRMAN. Do you believe it was the intent of the Congress
of the United States to simplify the process?

Mr. MiLLER. Absolutely.

The CHAIRMAN. To expedite the process?

Mr. MiLLER. Absolutely.

The CHAIRMAN. To cut down on paperwork?

Mr. MILLER. Yes.

The CHAIRMAN. If that is the case, do you believe that the Gov-
ernment of the United States is deliberately disregarding the
intent of the Congress of the United States and frustrating Con-
gressional policy?

Mr. MiLLER. Your Honor—I'm so used to saying ‘“Your Honor”,
I'm in court so often—Mr. Chairman, after noting that it's difficult
to make such a statement, I must agree. the Government is defying
the will of Congress and it is doing so for various reasons, most no-
tably to preserve their own bureaucracies from being dismantled
By the tribes, “ast the tribes grasp their own future and their own

estiny.

The CHAIRMAN. Do you believe that the Government of the
United States is of the belief that Indians are unqualified, incapa-
ble, and unprepared to handle their own affairs?

Mr. MiLLer. I certainly believe that the mid-level bureaucracy
that has driven the regulation drafting process firmly has that
view. I do not believe that that’s the view of the former Assistant
Secretary, Dr. Brown, or former or current directors of the Indian
Health Service, but I'm firmly of the belief that from everything
we have seen over five years of often intimate work with these
ladies and gentlemen, that that is their point of view, by and large.

The CHAIRMAN. Was it easier to do business in contracting before
1988 than after 1988?

Mr. MiLLER. Ironically, it was.

The CaairmMaN. Your amendments, the ones that you are propos-
ing,?would assume that there would be no regulations, is that cor-
rect?

Mr. MiLLER. We know that there must be regulations sometimes.

The CHAIRMAN. The ones that are now drafted.

Mr. MiLLer. The statutory amendments that we have proposed
would put into law provisions that we may have to wait two years
to see and even then may not see if the current draft prevails. Our
hope is to see put into statute provisions which become effective
immediately, some retroactively, so that the promise of the statute
is not lost.

The CHAIRMAN. What level of input did Indian country provide
in the drafting of this 398-plus-30-page regulations?

Mr. MiLLER. None, Your Honor. That draft was prepared over
the past 2% years and there has been no tribal involvement in the
preparation of that draft.

th?le CHAIRMAN. When was the first time Indian country saw
this?
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Mr. MiLrer. In January 1993, when it was released by the de-
partments.

The CHAIRMAN. Before that, you had no idea what was in it?

Mir. MiLLEr. No, Mr. Chairman.

The CHairMAN. In negotiating with the Government of the
United States, do you find that it is a process where the Govern-
ment of the United States tells Indian country, “This is the way it
is going to be done, you take it or lump it”?

Mr. MiLLer. Absolutely, that has been the experience in this reg-
ulatory process. It has been particularly unfortunate because we
have periods in which we are dealing, we believe, in good faith
with our counterparts—Ilet’s sit down, let's negotiate, we produce
drafts. As I indicated earlier, we produced two joint drafts with
many compromises in those drafts—we were willing to give here in
order to get over there-only to be followed by a unilateral docu-
ment with the Government telling us how it’s going to be.

The CHAIRMAN. So it is not good faith negotiating or good faith
contracting in the sense that we understand it in the general
American community?

Mr. MiLLER. Certainly not, Mr. Chairman.

The CHAIRMAN. Are you also suggesting that the Government of
the United States, though it says often that they believe in the
trust relationship and the government-to-government relationship
and the sovereignty of Indian nations, that it is all rhetoric?

Mr. MitLer. Well, in this instance, they are unwilling to turn
over their programs freely. It is both to preserve their bureaucr: .-
cies and out of a patronizing attitude toward the ability of tribal
governments and tribal consortia to do for themselves.

The CuairMmAN. I can assure you that, as a Member of the Con-
gress of the United States, it is frustrating when we spend time to
draft a law and to find it deliberately disregarded.

I thank you all very much.

Mr. MiLLER. Thank you, Mr. Chairman.

The CHAIRMAN. And now may I call upon the Assistant Secre-
tary for Indian Affairs, Department of the Interior, Dr. Eddie
Brown, and the Acting Director of the Indian Health Service, Dr.
Mike Linroln.

Dr. BROWN AND DRr. Lincoln, welcome.

Dr. Brown, please.

STATEMENT OF EDDIE F. BROWN, ASSISTANT SECRETARY,
INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, WASHING-
TON, DC, ACCOMPANIED BY JIM THOMAS, DIVISION OF INDIAN
SELF-DETERMINATION SERVICES; GEORGE SKIBINE, DIVISION
OF INDIAN AFFAIRS; AND WILLIAM SINCLAIR, OFFICE OF
SELF-GOVERNANCE

Mr. BrowN. Thank you, Mr. Chairman and members of the com-
mittee. I appreciate the opportunity to be here to discuss the pro-
posed regulations to implement the 1988 amendments to the Indian
Self-Determination Act.

I have with me this morning Jim Thomas, acting chief of the Di-
vision of Indian Self-Determination Services as well as George Ski-
bine, attorney and advisor from the Office of the Solicitor of the
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Division of Indian Affairs, as well as William Sinclair, who is the
compact negotiator for the Office of Self-Governance, to assist in
any questions that may come later.

I'd like to summarize my statement and ask that the full text of
my statement be made a part of the record.

The CoAIRMAN. Without objection, your prepared statement will
appear in the record.

Mr. BRowN. Let me begin by saying that it was about 8 years
and 10 months ago that I appeared before a Senate committee for
my confirmation and indicated that one of my highest priorities as
Assistant Secretary would be not only the development of regula-
tions, but the publication of those regulations on Self-Determina-
tion.

As we've heard this morning, we’ve heard a lot of frustration on
behalf of not only tribal people but of their legal representatives as
well. I think what you’ll also hear is some of the frustration that
we've gone through as well as frustration about how we begin to
move the development of regulations. I have not been able to com-
pare to anything like this in the Federal Government not only for
the Bureau of Indian Affairs, but regulations that pertain to every
bureau within the Department of the Interior. But then also to co-
ordinate and integrate and jointly, in a partnership, and develop it
across two departments.

I think when one begins to see the enormity of that task, actual-
ly having been involved in that attempt over the last 3 years and
10 months, that it requires. And any production that will come out
of that will certainly reflect compromises, compromises at each
level, the tribal and the bureau and the various other bureaus
within the Department of the Interior, and then with the Depart-
ment of Health an Human Services.

I've yet to find anyone that has reviewed that draft ihat said this
draft is great and has everything we want in it. So, I think right
off the bat, I need to say that this has been a series of compromises
where we have tried, in a very serious attempt, to include people’s
comments and input and then come out with a document that
somehow reflects the needs and addresses those concerns at each
level. Whether or not we have been successful at that will surely
be the reactions of individuals here in the next few months.

We have attempted, as I said, to clarify, streamline, and improve
the process of transition from Federal domination of programs to
tribal control by eliminating burdensome regulations and reducing
the cost of tribal contractors.

The 1988 amendments expanded contract authority in a number
of significant areas and expanded the scope of contract authority to
encompass other bureaus and offices within the Department of the
Interior, in addition to the Bureau of Indian Affairs. The 1988 act
further provided that all requirements placed on Indian contrac-
tors be addressed in regulations and that Indians participate in the
drafting of these regulations.

In the spirit of self-determination, the Indian Health Service and
the Bureau of Indian Affairs, I believe, have taken extraordinary
measures to seek and include the recommendations not only of
Indian people, but the various other bureaus that are involved in
drafting these regulations.




34

The Bureau of Indian Affairs and the Indian Health Service held
meetings in various cities to discuss the 1988 amendments with
tribal representatives. Nationally, over 1,200 people attended these
joint sessions. Two joint drafting workshops were held and pro-
duced a working document.

In October 1989, a joint letter was issued to announce the deci-
sion to develop joint regulations by the two agencies. A preliminary
set of draft regulations was released for tribal comment. In 1990, 13
regional consultations were held with tribal representatives to dis-
cuss the joint regulations and to collect tribal comments.

A coordination work group composed of tribal representatives
and agency staff was formed in March 1990. This group met peri-
odically and in September 1990 issued a new set of draft regula-
tions. Throughout the following year, each department conducted
preliminary reviews and clearance of the draft regulations. In De-
cember 1990, the Secretary of the Department of the Interior set
forth the department review and clearance process, including a
review by the departmental review team, A departmental policy
group also reviewed the draft regulations for the resolution of cer-
tain issues.

A negotiating team appointed by each department met to negoti-
ate final drafts. These meetings continued throughout the summer
and the joint regulation was completed in October 1992. When I
first started that process, people said we would never have gotten
to that point.

In December 1992, the final draft was submitted to the Office of
Management and Budget for review and approval prior to the pub-
lication in the Federal Register. Because of the change in adminis-
tration, the proposed rule was returned to the department to allow
the new administration an opportunity to review it.

While we recognize that these have been a long time in develop-
ment, their significance requires that they not be published as pro-
posed policy without a careful review by the new administration.
The department intends, however, to expedite the process to the
greatest extent possible.

This concludes my summary and we will be happy, Mr. Chair-
man and members of the committee, to answer any questions that
you might have.

[Prepared statement of Mr. Brown appears in appendix.]

The CuairMAN. Thank you very much, Dr. Brown.

You indicated in your first paragraph that you wanted to elimi-
nate burdensome regulations and then you spoke of the law requir-
ing participation by Indian country and the drafting of regulations.
You cited a chronology of 1988, 1989, 1990, but nothing happened
after 1990, is that correct?

Mr. Brown. No, sir; that is not correct.

The CHAIRMAN. You had negotiations among yourselves?

Mr. BrRowN. Yes, sir; if I can explain—

The CHAIRMAN. Second, if I may continue my thoughts here. The
regulations that we see before us today, the 428-page regulation, is
a new set of regulations. It hardly reflects the input of Indian coun-
try. Is that correct?

Mr. BRownN. No, sir; that is not correct.

The CHAIRMAN. Tell me how.
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Mr. BrowN. Okay. Let me say that there were a number of
drafts that came out, I think there were about three drafts, we
worked and got it down to one draft in around late 1990, moving
into 1991. What became apparent then, to me, of being involved di-
rectly in this, was the idea that any regulation that we developed
would have to work through the department and the department
would have to approve that and then OMB would have to approve
that before we would actually even get it out into publication. So,
seriously, we had to ask how we would develop a Federal position
on this, because at this point in time there was no Federal position
within the department saying they condoned the regulations or
they did not condone the regulations. They were being put togeth-
er, getting input, and what you had was a draft of the regulations
from the inputs of tribes. It was clear that in order for us to move
this further through the process, we had to have a Federal posi-
tion—

The CHAIRMAN. So, this set of regulations we have before us
today represents the Federal position?

Mr. BROwN. Yes.

The CuairMAN. Not the Indian position?

Mr. BRowN. No; you're right, but we used the document that was
provided. Our attempt as we moved that document through the dis-
cussion within the department was to try to stay as closely to that
document and the intent with which it was produced.

Naturally, as I said, there were compromises through there as
we began to work with the Bureau of Reclamation, Fish and Wild-
life, Parks Service, et cetera, to ensure that we could get something
that everyone could live with. The intent was, once those were de-
rived, that a national tribal leaders meeting would be held to
review those.

The direction that we received then from the tribal groups that
met with IHS in Spokane was, “No, go ahead and put those regula-
tions out and we will then have a national review team after the
proposed regulations, to review those.” So, it was based on that
that we then moved those regulations to OMB to be published in
proposed form.

The CuAIrMAN. So, we have a document as a result of discussions
and negotiations and then you looked at that and felt that it did
not reflect the Federal position, so you set up a set of regulations
rel&resenting the Federal position, is that correct, to suh.ait to
OMB?

Mr. BrowN. The question was whether the regulations represent-
ed a Federal position. What we did then was to review those and
identify what issues the Federal people had and then move forward
to try to remedy those concerns, so that we had a document that
we could place out to Indian country and say that based on their
document, based on the Federal review of it, here was our position
as stated.

The CuairmaN. That was part of the negotiation, or was that the
final document?

Mr. BRown. That is the document that we had intended to move
forward te a national Indian meeting, but were directed that it
vrould be best to move forward and publish as propesed regulation.
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The CHAIRMAN. You were going to hav- the Indians discuss this,
but it is going to be published as a final document?

Mr. BrRowN. No; in proposed regulation.

The CHAIRMAN. Proposed, but it is going to be published in the
Register?

Mr. BROWN. As proposed, yes. Yes, sir.

The CHAIRMAN. For comment?

Mr. BRowN. For comment. Yes, sir.

During that time, however, I must say that even when we were
negotiating with the Federal individuals to develop our position, we
did meet, I think on two or three occasions, with tribal representa-
tives to bring them up to date on where we were in the internal
negotiations.

The CHAIRMAN. Why are the Indians telling me now that it was
easier before 1988 than it is now to do business with you?

Mr. BrowN. I don’t know, sir. I'm not sure that the tribes are
saying that. If they are, then I have—

The CHAIRMAN. It was testified here.

Mr. BRownN. I heard the attorney say it, I did not hear the tribes
say it.

The CnAairRMAN. Well, T suppose he represents the Indians.

Yoa heard the first panel. Did they sound pleased?

" Mr. BrownN. Mo, sir; they did not.

The CHAIRMAN. Dr. Brown, in 1988, what was the level of person-
nel in BIA?

Mr. BRowN. You mean total number figures? I don’t have those
with me.

The CuairMAN. Is there anyone here who has that?

Mr. BrRowN. No; we can provide those for the record.

The CHalrMAN. Then give me a ballpark figure—in 1993, did
that number come down or go up?

Mr. Brown. I think the number, over the last few years, has
definitely gone down in numbers of FTEs within the department. I
cannot give you a definite figure on that, but our numbers have de-
creased, not increased.

The CHAIRMAN. According to our record it has increased, your
BIA numbers, as far as FTEs.

Mr. BrRowN. I can certainly check the record on that. That is not
my understanding. My understanding is that—

The CHAIRMAN. Could they have gone down in education because
the funding level was not high enough? Is the reluctance on the
part of the bureaucracy based upon a fear that if you succeed in
carrying out the intent of the Congress of the United States, the
bureaucracy would have to diminished a little?

Mr. Brown. I cannot say a definite “no” to that. There is always
concern, when you begin to transfer programs, concerns of individ-
uals concerning their jobs. Overall, though, I do not see that as the
ultimate concern or the ultimate barrier.

The CuairMAN. Before 1988, how many pages of regulations did
we hav;e in contracting under 638? Mr. Miller said 12 pages. Is that
correct?

Mr. TuoMAS. As far as the Bureau is concerned, Mr. Chairman,
we have in our Code of Federal Regulations, maybe 15 to 20 pages
of administrative requirements.




37

The CHAIRMAN. And do you think it would simplify the 15 pages
with a 400-page set of regulations?

Mr. THoMAs. When Congress passed the amendments in 1988,
they directed us, and this is based on testimony from many tribal
witnesses that I'm sure you remember, they advised that they
wanted to have one document, one regulation, to go to, to deter-
mine all of the requirements that they’d have to live by in con-
tracting. So, the law 1itself indicates and requires that the regula-
tions include all Federal requirements in one regulation. I think
it's important, too, to note that the initial drafts that were devel-
oped by the tribes themselves were around the same length. I'd say
they were 400 pages or around that and we can submit that for the
record.

The CHAIRMAN. Dr. Brown, having heard the three lawyers anc
the tribal leaders before them, do you believe that the Government
of the United States, in implementing the 1988 amendments, car-
ried out the intent of the Congress?

Mr. BrRowN. In answering that, Mr. Chairman, I believe that
there has been a sincere effort to.

The CnAIRMAN. It is one thing to say that there has been an
effort, but do you believe the 428-page document supports and fol-
lows the intent of the Congress of the United States?

Mzr. BRowN. As closely as possible, sir, given the amount of bu-
reaus that are involved and the attempt that has been done, I
think that reflects the best effort, yes, at this point in time.

The CHAIRMAN. Where did you not follow the intent of Congress?

Mr. Brown. Well, ideally, with anything it would be nice to have
one or two pages. The reality, as we've gone into this and begun to
git down with the Bureau of Reclamation, the Parks Service, DOJ,
and as we begin to see the enormity of the types and variety of
services and programs that are administered, as well as the con-
cern to assure the accountability of those programs, we brought
people together to the table in a variety of positions. Based on that,
and after long hours of discussion and debate, compromises were
reached that tried to hit as closely to that original document or
draft as possible. That was the attempt.

As 1 indicated however, earlier, there were compromises. There
were things, based on a lot of discussion, which we would be pre-
pared, Mr. Chairman, to prepare for the record as to how those po-
sitions were reached and why, that really reflected the feeling of
the department that it could not go beyond where the decision was.

The CHairRMAN. Like all of my colleagues, I serve on several com-
mittees. Besides this committee, I chair the Defense Appropriations
Committee, and the Communications Committee and the Steering
Committee, and I can assure you that whenever we enact legisla-
tion setting forth the intent of the Congress, agency heads have
never come before us and said, “We made the best effort.” They
would either say that it was impossible to carry out the intent or
that they had carried it out, even if it was painful.

When we tell them to fire 1,400 people, they fire 1,400 people.
When we tell them, against their wishes, to purchase a certain
type of aircraft, even if all of them disagree with the Congress,
they purchase that aircraft.
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That is the intent of Congress. If it is signed by the President of
the United States, it is approved. This is the only place where I
h&ve heard agencies come forth and say, “We have made our best
effort.”

Mr. BRowN. Mr. Chairman, based on that definition, then let me
sas that, as defined, of getting that down to 2 or 3 pages, I would
say that it is impossible for us to do such.

The CHAIRMAN. Assuming that the Congress does not follow the
advice of the lawyers and adopt amendments, and leaves the 1988
amendments in place, and you have your 400-plus-page regulations,
when can we expect these regulations to be published?

Mr. BrowN. Earlier, you outlined a schedule, I think, where—

The CHAIRMAN. That was a schedule that was suggested to us by
your office.

Mr. BrRowN. Okay. I am not aware of that schedule being pro-
posed by our office, but it is fairly accurate.

What is currently happening within the department is that at
the highest level within the department those regulations are
being reviewed. Based on the initial review, the extent of further
review will be determined and it will be decided upon at that time.
The input from this hearing will certainly, I believe, assist the Sec-
retary and the department in regard to review.

There is a real concern that the new Administration be clear on
what the policy cuts are, our decisions, and that they are the ones
that they could fully support before they would be prepared to pub-
lish proposed regulations.

The CHAIRMAN. I have been advised by staff that in fiscal year
1988 BIA staffing numbered approximately 12,400. At this present
time it is 138,800. The only reduction is the proposed reduction in
gslcial year 1994 resulting from the defeat of the economic stimulus

ill.

Is that correct?

Mr. BRown. I would have to go back and check my records. Since
I do not have those numbers, I would have to go with the numbers
that you're reading at this point in time.

The CHairMaN. Coming back to the time table, it is now May.
Will the regulations be published in December? In January?

Mr. BrRowN. I cannot, at this point in time, give a specific date
on that.

The CHAIRMAN. Will it be published before May 1994?

Mr. BRowN. What I am prepared to state here, Mr. Chairman, is
that we will give it high level, and as I indicated in my testimony,
that we will do all that we can to expedite that effort.

The CuairMAN. Well, we have given high priority since 1990. So,
I am asking you, with your high priority, when can we expect it?
March 1994? April 19947 May 1994?

Mr. BRowN. It would be my hope and based on—

The CHAIRMAN. Because I do not want to tell Indian country we
are doing our level best—you see, I am part of your team, I am one
of the trustees in this trust relationship. When we speak of govern-
ment-to-government relationship, I am part of the Government.
When I speak to the other sovereign, I do not think they will
accept my word if I tell them, “Well, we are trying our best—it
may take 9 months, it may take 9 years.”
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What is the number that I can tell Indian country? And you
cannot tell me that you cannot do it because we do it all the time.
We went to Somalia and we contracted with the Somali Govern-
ment to help them set up the school system and they did it in 2
months. Regulations. I weuld think that our Indian country people
are much better prepared, physically, academically, mentally, in
every category, and you are telling me that it is still going to take
more than 1 year.

Mr. BROWN. No, sir; I did not.

The CHAIRMAN. Then how long will it take?

Mr. BrownN. Sir, I wish I could commit that at this time. I cannot
commit it other than that it is being currently reviewed, as I indi-
cated, at the high levels of the department. They will expedite it.

The CHAIRMAN. Then I will tell Indian country that we may have
to consider amendments, because that means 3 or 4 years again.

Mr. BrownN. I do not necessarily agree with that, but I under-
stand the comment.

The CHAIRMAN. Well, you can understand my frustration.

Mr. BrownN. Yes, sir.

The CHAIRMAN. Because I get more letters, I believe, and more
calls from Indian country than your office does and I hate to tell
them that we are just trying out best. I am just surprised that the
Indians are so gentle and patient. Too bad I am not one of them—
we would be on a “war path”.

Well, Dr. Lincoln, what do you have to offer here.

STATEMENT OF MIKE LINCOLN, ACTING DIRECTOR, INDIAN
HEALTH SERVICE, ROCKVILLE, MD, ACCOMPANIED BY
ATHENA SCHOENING, OFFICE OF TRIBAL ACTIVITIES; GARY
HARTZ, DIVISION OF ENVIRONMENTAL HEALTH; DWAYNE
JEANOTTE, INDIAN HEALTH SERVICE; AND DR. CRAIG VANDER
WAGON, OFFICE OF HEALTH PROGRAM

Mr. LincoLn. Mr. Chairman, it’s a pleasure to be here.

I'm not a physician or a Ph.D. I'm the acting director, at this
moment, of the Indian Health Service.

I'm joined by Athena Schoening, to my left, who is the deputy
associate director for the Office of Tribal Activities, and Gary
Hartz, who is the director of the Division of Environmental Health.
In addition, there is Dwayne Jeanotte who is the acting deputy di-
rector of the Indian Health Service and the Billings area director,
and Dr. Craig Vander Wagon, who is from our Office of Health
Programs.

Mr. Chairman, Dr. Brown went over very specifically the activi-
ties that occurred in 1989, 1990, 1991, and 1992, and brought us up
to date to this point in time. I will not repeat that information. I
have submitted testimony for the record.

I would like to place this regulation in context, from an Indian
Health Service perspective, and I'll do that very briefly.

Currently, the IHS has contractual agreements with tribal orga-
nizations in an amount of approximately $470 million. That consti-
tutes about 35 percent of our clinical services program, so those
contracts that we speak of and the impact of these regulations are
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significant in Indian country and they have significant impact on
the Indian Health Service.

These contracts include eight hospitals, 331 health centers oper-
ated throughout the country, and I might say that all of those hos-
pitals are accredited by the Joint Commission on Accreditation of
Health Care Organizations. It includes, also, programs like the
community health representative program, and alcoholism pro-
grams. Through these contracts, approximately 7,000 hospital ad-
missions were provided in fiscal year 1992. There was approximate-
ly 1.2 million outpatient visits provided through these tribal con-
tracts, 3.8 million community hea'th representative visits, and
600,000 outpatient visits associated with alcoholism.

Mr. Chairman, the Indian Health Service, as it has worked with
the Department of the Interior and within its own Department of
Health and Human Services, certainly understands and, perhaps,
_ is the cause of some of the delay in implementing these regula-
tions. We have worked diligently in negotiations within our depart-
ment and in negotiations within the Department of the Interior.

The Secretary of Health and Human Services, Secretary Shalala,
has been provided briefings regarding the draft regulations that
you have in front of you and that we're discussing today. And, we
have provided briefings to the new leadership within the office of
the Assistant Secretary for Health, including Dr. Philip Lee, who is
the Assistant Secretary for Health designate.

Secretary Shalala has been advised by the Indian Health Service
and by the office of the Assistant Secretary for Health that what
needs to occur now is that the regulation needs to be signed off on,
on behalf of the Secretary and the department, and that we need to
proceed into the formal comment period and in that formal com-
ment period. The issues that are raised today in front of this Com-
mittee ard the issues that will be raised by tribal governments and
Indian individuals and other interested individuals could be fac-
tored in. The regulation that is in draft now could be modified
based upon those comments.

Secretary Shalala has made a decision to go forward and sign
this current draft regulation and to provide that regulation to the
Congress and to the OMB concurrently.

Mr. Chairman, we are certainly available to answer any ques-
tions that you may have regarding the Indian Health Service’s in-
volvement in this regulation. Thank you.

[Prepared statement of Mr. Lincoln appears in appendix.]

The CuairmaN. Thank you very much, Dr. Lincoln. Dr. Brown
and Dr. Lincoln, we will be submitting to both of you an array of
questions.

I would like to ask two questions, at this time, for both of you.
These are very important, so I will read them. I do not want any
misunderstanding.

In enacting the 1988 amendments, the Congress clearly stated its
intent that all organizational levels of operations within each de-
partment could be contracted by tribal governments. In contrast,
the draft regulations, as we have read them, appear to limit the
contracting of organizational functions to the field level, “operation
of services”. In fact, it seems that the draft regulations would pro-
hibit the contracting of any functions that involved the exercise of
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any discretion, judgment, and oversight responsibilities that are
vested in the Secretary by law, or by virtue of the trust responsibil-
ities.

First question, for both of you. Where do you find the statutory
authority in the Act for limiting tribal contracting to the field level
“operation of services’'?

Mr. BrownN. Let me respond first, Mr. Chairman.

The CHAIRMAN. Please do.

Mr. Brown. First of all, we do not limit. I think that statement
is not correct, as we interpret it—we do not limit that.

Mr. Thomas, if you would want to provide any more information
on that, I think that’s important to make that statement.

Mr. Taomas. Thank you, Mr. Chairman.

We do not believe that our regulations limit contracting. In the
bureau’s structure, we have the intermediate offices which are area
offices which we fully believe and understand that they provide
programs and services to Indian tribes.

The difference between local reservation agency offices and the
area offices is that the area offices service more tribes. So, we un-
derstand that when tribes wish to contract services and programs
from our intermediate or area offices that they are certainly able
to do that under these regulations. The only difference would be
that, in most cases, in our area offices these programs service mul-
tiple tribes. Therefore, a requirement for contracting these pro-
grams or services at these intermediate offices would be that all
tribes agree through resolution that they wish to contract those
programs.

'Ik;lge?CHAIRMAN. You are saying you will not frustrate the Indian
tribes?

Mr. BrownN. That's what we're saying, sir.

The CHAIRMAN. How is it that all of the tribes feel that this
statement is correct? And all of their lawyers brlieve that your reg-
ulations prohibit contracting of any functions that involve the exer-
cise of any discretion, judgment, and oversight responsibilities
vested?in the Secretary? Are all of these lawyers and tribal leaders
wrong

Mr. SkiBiNE. Hopefully not. What we have in the regulation is a
provision that requires that certain administrative actions that are
inherent Federal functions are not contractible.

The CHAIRMAN. What are the “inherent Federal functions”?

Mr. SkiBINE. Those would be decisions involving the setting of
Federal policy for the Government, involving these types of discre-
tion, in that sense.

The CHAIRMAN. That would mean area offices.

Mr. SkiBiNE. No, absolutely not. We have a list in here of eleven
such functions which we think are not contractible.

Let me just pick one of these out. “Formulation of policies ex-
pressing budgetary and legislative recommendations and views and
the publication of regulations, policies, and notice in the Federal
Register.”

For instance, submitting legislation to Congress. These are the
kinds of inherently Federal functions that we feel cannot be con-
tracted to tribes. Or, for instance, nondelegatable trust duties of
the Secretary.
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Let me give you an example. For instance, if a tribe wished to
contract for the real estate services that the bureau operates, as
many tribes have done, the contracts currently entered by the
bureau that that does not include the nondelegatable trust duties
of the Secretary. For instance, the ultimate decision to approve an
appraisal of land would be retained by the Bureau of Indian Af-
fairs because that is a nondelegatable trust duty.

We don't feel, incidently, that there is much disagreement with
tribal limits on some of these functions, there are some disagree-
ments, but certainly, I think that everyone recognizes that some of
these core discretionary Federal functions cannot be contracted.

The CHAIRMAN. Do you believe that your definition carries out
the intent of the Congress?

Mr. SkiBINE. Which definition is that, Mr. Chairman?

The CHAIRMAN. Because I have always felt that the contracting
was going to be done without regard to organizational levels.

Mr. SkiBINE. That’s another issue. That’s the definition of pro-
gram, which is a delivery of services and as you have heard Dr.
Brown and Mr. Thomas state, it is certainly not the intent of the
Department of the Interior to limit contracting of these sorts of
programs.

The other part of the question related to specific discreet func-
tions that must be made by a Federal official.

The CHAIRMAN. In other words, what you are telling me is that
you will be the one to finally decide what is contractible and what
is not.

Mr. SkisiNe. That's right, as far as these inherently Federal
functions.

The CHAIRMAN. Oh. Who will decide what is inherently a Federal
function?

Mr. SkiBINE. The Government does, under the regulation, yes.

The CHamrMAN. This is the Federal position?

Mr. SkiBINE. It is the Federal position embodied in the regula-
tions.

Tk;e CHAIrRMAN. Do you believe that this is the congressional posi-
tion?

_ Mr. SkiBINE. I don’t what the congressional position on that issue
is. :

The CHARMAN. Or you do not care what it is?

Mr. SkiBINE. No; we certainly do care. We do not think that our
regulations, that 35 weeks of these Federal administrative inherent
functions listed in here, we certainly do not think that the 638 law
or the legislative history indicates that those would be contractible.

The CHAIRMAN. I hope that all of you are convinced that Indians
are capable of governing themselves. No one disputes that?

Tribes have commented that restricting contracting to only those
functions that do not require the Secretary’s discretion, judgment,
or oversight responsibilities may be used as a shield to prevent
tribal contracting in a vast array of situations involving any Feder-
al executive discretion.

How do you resound to that?

Mr. LincorLn. Mr. Chairman, if I could, on behalf of Indian
Health Service and the Department of Health and Human Serv-
ices, clarify a little bit on the previous question.
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In a specific section of the regulation, the regulation defines
what is meant by “program”, and it’s defined as ‘‘the operation of
services for tribal members and other eligible beneficiaries”. The
following sentence, I think, deals with one of the aspects of your
first question.

Service delivery programs subject to contracting under these regulations are gen-
erally performed at the reservation level, but may be performed at higher organiza-

tional level within the Department of Health and Human Services, ard in the De-
partment of the Interior.

It is clearly our understanding that, where those program serv-
ices are provided, that they are contractible regardless of where
they appear in the organization.

The second point that I would like to make and followup on Dr.
Brown’s comments and Mr. Skibine’s comments is that the regula-
tion also provides an appeals process regarding these kinds of con-
tractibility issues. That appeal process, I believe, is subject to an
administrative law judge, so that it will be on the record.

The CuaairMAN. My final question. The Department of the Interi-
or tak-s the view that a 638 contract, like a self-governance com-
pact, cannot be refused because of the impact that awarding the
contract would have on the Bureau’s services to other tribes. The
department also takes the view that the BIA is responsible, wheth-
er through internal restructuring, increased appropriations, or
both, to ameliorate any adverse affects on other tribes.

Yet, the Indian Health Service takes precisely the opposite view
of the very same law.

Is it the view that the Congress should further clarify the act on
this matter so that the IHS and the BIA do not take conflicting po-
sitions on what the law means and how it should be applied?

Mr. LincoLN. Mr. Chairman, if I might be the first to answer
that question.

It is clear that the Indian Health Service and the Department of
Health and Human Services has advocated the position that it has
a responsibility not only to ensure that there are satisfactory serv-
ices for those tribes who depend on contracting the program from
the Indian Health Service, but it also has a responsibility to ensure
satisfactory services for those tribes who are not contracting under
Public Law 93-638. So, this provision and the way that it’s con-
structed allows the Federal Government, through this regulation,
to take into account those tribes who have decided not to contract
but might be impacted by contracting activities.

The CHAIRMAN. Then the contract is a sham is it not, because
you can always argue that there is inadequate funding, that if you
give the contractee whatever is required under the contract, it will
have to be taken away from other tribes, and therefore it is not
going to be done that way.

Mr. LiNncoLN. Mr. Chairman, I firmly believe that this provision
deals more with satisfactory services. I do realize that that is im-
pacted by the amount of funding that is generally available in a
local setting. We have many health se:vice programs and clinics
that provide services to multiple tribes in a given setting and we
clearly understand that there are limited resources. We ration
care—it doesn’t bring me any pride to say that—but it is the reali-
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ty that we live with in the Indian Health Service and within
Indian communities.

We do believe there is, if not a duty, a responsibility to take into
account satisfactory services for all Indian beneficiaries. It is not
our intent to use this in manner that would further inhibit con-
tracting by those tribes who choose to exercise their rights under
the Indian Self-Determination and Education Assistance Act.

The CHAIRMAN. ]I want to thank all of you. I will be submitting
questions, and incidentally, we would like to have your responses
within 2 weeks because we want to act upon it expeditiously. Not
just your best effort—2 weeks.

I just want to make an observation. I was happy that the Alas-
kan representative was here, Mr. Peltola, because his descriptions
were very gentle. He said that very likely that the health condi-
tions there may be about as bad as you can find in Native America.
It is the worst in the Western Hemisphere. The incidence of Hepa-
titis A and B cannot be compared to any other area. I am certain
that you know that of the 200 tribes up north, or villages, about
180 of them have to depend on “honey buckets’—something that
most Americans are not aware of. And, that we have washeterias
where you pay anywhere from $4.00 to $6.00 to wash a load and
anywhere from $1.75 to $3.00 to dry that load and anywhere from
75 cents to $2.00 to take a shower. Is that correct, Doctor?

Mr. LincoLN. That's correct.

The CHAIRMAN. How can we use rhetoric in regulations and close
our eyes to all of that? I mean, this is a disgrace. People are dying.
Communicable Disease Center in Atlanta is now using these vil-
lages as laboratories because hepatitis is so common, it is the norm

there. They have got all these “guinea pigs” there, and these are
American citizens.

[Whereupon, at 12:07 p.m., the Committee adjourned, to recon-
vene at the call of the Chair.]
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APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT oF HON. NANCY LANDON KASSEBAUM, U.S. SENATOR FROM
KANSAS

Mr. Chairman, as we receive testimony from tribal representatives and from the
two departments which have been charged with implementing P.L. 100-472, it is dif-
ficult to believe that nearly five years have passed and we still do not have regula-
tions to the Indian Self-Determination Act, a law which was intended to assure
maximum participation by Indian Tribes in the planning and administration of fed-
eral services.

Simplifying the process and removing existing regulatory and statutory barriers
to effective and efficient tribal contracting seems an eminently worthwhile purpose
and, had the regulations been in place as enacted, I am confident that much confu-
sion and concern could have been avoided.

The divisibility issue has caused concern in Kansas. The four resident tribes have
been sharing services at the Holton Clinic since 1974. As is their right, one tribe
requested to take over their portion of services. IHS determined the size of the serv-
ice population and approved a transfer of more than 30% of the total budget alloca-
tion of $1.8 million. In such a small facility, the impsact was almost immediate. Al-
though the Indian Health Service maintains that they wish to deliver the highest
possible level of health care to tribes who choose not to contract as well as to those
who do, the reality appears to be otherwise.

While I do not believe that program division should be an excuse for the IHS to
decline a contract, clearly, the non-contracting tribes sharing services should not be
adversely affected. Under IHS regulations, the contracting tribe continues to receive
the same percentage of the total budget for as long as their contract is in force.
There is no question that the present policy is inadequate. Further, without a com-
mitment to ameliorate any adverse affects on these tribes, this policy seems to pit
tribe against tribe,

It is estimated that by the year 2,000, 75% of IHS services will be contracted
under the self-determination act. Therefore, I hope that the Bureau of Indian Af-
fairs and the Indian Health Service can make significant progress in addressing the

pressing needs in Indian country for clear direction and a simplified and improved
process.

PREPARED STATEMENT OF W. RON ALLEN, CHAIRMAN AND EXECUTIVE DIRECTOR OF
THE JAMESTOWN S’KLALLAM TRIBE

Mr. Chairman and members of the Committee, I thank you for inviting me to tes-
tify before you on the status and implementation of P.L. 100-472 amendments to the
Self-Determination and Education Assistance Act of 1975 (P.L. 93-638). In behalf of
my Tribe, I have been attending most of the meetings and workgroup meetings over
the last four and one-half years.
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There has been 2 long and rough relationship between the American Indian and
Alaska Native Tribes and the U.S. Government. For centuries the Tribal govern-
ments and our communities have been dealt with in a demeaning manner that has
never allowed the Tribes to be provided the same opportunity to live and grow in
health and prosperity. Every time the American society has discovered that the
tribes preserved something of value, whether it is gold, oil, a tax-exempt advantage,
or an opportunity to conduct an activity such as gaming, it has moved quickly to
take it away. We are here to share with the leaders of this Congress our frustration
with the Administration's inability or unwillingness to carryout the instructions of
Congress to restore to the Tribes their sovereign authority to conduct their affairs
according to their governmental system.

It saddens us, as Tribal leadership, to have to be patient with a system that in-
sists on being paternalistic and unwilling to accept the unique stature of the Tribes
as independent sovereign governments acknowledged by the American political
system in the Constitution and through treaties and other legal instruments. Fifty
years ago, it is understandable that the bureaucracy would be so unwilling to accept
laws and regulations that provide Tribal control and liberty due to the Tribes’ limit-
ed administrative capacity to manage the programs and resources. Yet, today these
conditions and capabilities have changed dramaticly. The political and administra-
tive capacity and competence has risen to a level that we absolutely confident that
we can utilize and manage \he limited resources provided by the Congress better
and more efficiently than the vederal bureaucracy.

We know that we don't have ¥ remind this Committee of its intent with the P.L.
100-472 and P.L. 101-7?? amendments and how these amendments were targeted at
providing the Tribal governments the greatest amount of liberty and control over
the affairs of the Tribal communities. In our judgment, the Congress intended to
provide the greatest amount of flexibility to allow the Tribal governments to admin-
ister these Federal programs, activities, functions, and services under the authority
of the Tribal laws for many reasons including: (a) to allow these programs to be ad-
ministered under tribal control; (b) to provide the Tribes with greater control over
the programs and services intended for the Tribal communities to enhance the effi-
ciency and effectiveness of these resources.

Unfortunately, the length of time that it has taken us to establish regulations
that reflect these principles is a clear commentary that the bureaucracy does not
want to let go of control over the Tribes’ affairs. They consistently hide behind no-
tions that the need to maintain certain regulations such as the Federal Regulations
Acquisitions (FARS) is necessary to assure that construction projects will be carried
out responsibly. Another example is the unwillingness of the BIA/IHS officials to
recognize that all contract and grants should be treated the same. They have many
excuses why they do not want to treat these funding instruments the same, but they
are always to the detriment of the Tribes.

We are particularly frustrated over the Departments of the Interior and Health
and Human Services unwillingness to meaningfully involve the Tribal leadership in
the development of the regulation over the last two years of review. In the first two
years, the Tribal leadership was somewhat patient to accept the delay in publishing
the regulations because we were involved and this condition reflected the new atti-
tude and principles directed by Congress to implement the “government-to-govern-
ment” relationship. We have consistently heard the rhetoric of acceptance of this
principle, but we have not witnessed the actions that reflect the words. The first few
meetings characterized how important these regulations were to the Tribes because
there were over 400 of the 510 Tribal governments represented. As followup meet-
ings were coordinated less participated, but not because of lack of prioritization.
There were other pressing issues that had to be addressed and the Tribal leadership
had confidence in the active participants who continued to stay involved in partici-
pating or attempting to monitor the status of the regulations.

The long overdue publication of the regulations exhibit the bureaucracies poor at-
titude regarding the policy of Congress and tile urgent need of the Tribes, who
should have been enjoying the flexibility and liberty provided in the amendment
legislation (P.L. 100-472 and P.L. 101.72). Unfortunately, because of the Administra-
tion's reluctance to interpret the amending legislation liberally in the interest of
the Tribes, we have needed to request the C%ngress to consider additional amending
legislation to clearly interpret the original, language. It has been very frustrating to
witness their consistent attitude and propensity interpret the law in a very restric-
tive manner and contrary to the expectations of the Tribal leadership even though
many of the active Tribal leaders involved in the original language was present to
communicate the intent.
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Subsequently, we are in need to additional amendment legislation that reflect ad-
ditional problems that the bureaucracy is not willing to interpret the law in a
manner that reflects confidence the Tribes administrative capacity and competence,
but their views also do not advance the Administration’s commitment to the "'gov-
ernment-to-government” relationskin and principles. We are consistently asking the
question: “Why?” In our judgment. i1 wney truly believed in the "‘government-to-gov-
ernment” principle, they would not continue to impose conditions such as program
standards or quality assurance criteria. If they believed in the right of Tribes to re-
cover all costs in carrying out Federal programs, functions, activities, and/or serv-

ing “‘contract support.

and indirect costs” in administering these activities. It is really irritating that the

Departments refer to the Tribes as “vendors” or that we are over-recovering funds

from the Federal government even though we have justified these cost recoveries

many times over through studies, audits, and negotiations with the DOI Inspector
General's Office.

Our request for additional legislative amendments have been characterized as

“.micro-m_anag'mg" by Congress. We would like to point out that if the Administr_a-

ging” legislation to break the admin.
istrative control over the Tribes’ affairs by a bureaucracy that cannot let go itself.
The battle to remove the bureaucratic harness from Indian affairs will require
sirong, clear, enforcing measures that cannot be misinterpreted,

We ask the question: “How can we truly build a partnership relationship and a
foundation of trust, if the people carrying out the mandates from Congress continue
to act contrary to the wishes of the legislative body of the Federal government?”
Another question we pose is: “Are we going to enter into a new more progressive
era of Indian relations or are we going to preserve the old ‘paternalistic’ attitude
that we have experience over the last 200 years?”’

The last Administration could not or would not make the bold and confident move
to make a meaningful change in the implementation of the “‘government-to-govern-
ment” relationship between the U.S. and Tribal governments. Our plea

to urge the Administration to publish the
additional negative interpretation by the Department
personnel and to p:ovide additional instruction to the Administration on how to
provide administrative authority and liberty to Tribes to manage their affairs ac-
cording to their priorities; and (3) to urge the Administration to accept the new ap-
proach of implementing the “government-to-government”’ relationship through par-

ticipation.

It is important to cause the Congress and the Administration to remember that
i i ongs of the past. Old ways will not change quick-
ly. I certainly have appreciated Dr. Eddie F. Brown’s attempt to cause change in a
system, unfortunately it was not the time for this progressive and mature attitude
to become a reality. This experience reminds me of a Christian witnessing to an un-
converted person. The Christian is told to continue to witness even though they do
not see change in the pergon. Eventually, the Holly Spirit will plant the seed of en-
lightenmer_lt._The unconverted will . light and understand the belief and hope

I hope will provide continued patience and strength to preserve for ours goals.
Indian Country will not give up. We will continue to “chip away” at making our
relationship better and more consistent with the integrity of this Country’s commit-
ment to the American Indians and Alaska Natives through treaties, statutes, Execu-
tive Orders and other legal agreements throughout our history.

Our hopes are that this administration will provide clear instructions to the “old
guard” bureaucracy to provide the Tribes with regulations and programmatic condi-
tions that allow the Tribes to conduct their affairs as governments not contractors.
We are appreciative of the support and graciousness of this Congress to correct the
errors of the past Administrations and injustices committed to Indian Country. The
Tribal leadership will continue to work with you and have faith that the Federal

- government will begin to administer its relations with Indian governments in a
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manner that will provide us with the tools to address the problems and needs of our
communities,
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PREPARED STATEMENT OF GENE PELTOLA, PRESIDENT, YUKON-KuskokwiM HEALTH
CORPORATION, BETHEL, AK

Good morning Mr. Chairman and members of the Committee. My name is Gene
Peltola and ! appear today as President of the Yukon-Kuskokwim Health Corpora-
tion of Bethel, Alaska, as Chairman of the Alaska Association of Regional Health
Directors (ARHD), and as a member organization in the Alaska Native Health
Board. We join in the call of my tribal colleagues today for further congressional
reform of the “638” contracting process, given our 5-year experience with successive
THS draft regulations.

Before focusing on one or two issues, let me introduce you to our organization.

The Yukon-Kuskokwim Health Corporation (YKHC) is a non-profit inter-tribal or-
ganization that delivers primary and secondary health care, educational, preventive,
and health planning services to the Alaska Native people of the Yukon-Kuskokwim
Delta Region of Alaska, Operating through an in-patient and out-patient hospital
and 48 remote village clinics, the Corporation receives funding for its operations pri-
marily through the Alaska Area Office of the Indian Health Service, as supplement-
ed with community service grants from the State of Alaska and third party billing
revenues.

Organized in 1969 as part of the Office of Economic Opportunity’s effort to devel-
op consumer controlled health organizations, YKHC started with four programs.
Today it operates over one hundred programs and is the largest federally designated
Indian Health Service tribal contractor in the United States operating under the
Indian Self-Determination Act. For the record, the Association of Regional Health
Directors is a technical advocacy group composed of the Presidents or health direc-
tors of all tribal contractors in Alaska. Similarly, the Alaska Native Health Board is
a research and statewide advocacy group representative of the consumer needs of
our people.

YKHC serves a region of about 76,000 square miles, approximately the size of the
State of Kansas or the State of Oregon, with a 1990 census population of 19,863. The
region's Alaska Native Tribes (both Yup'ik and Athabascan) make up over 86% of
the population, the highest concentration of Native people in any region of Alaska.
The people served by YKHC reside in 50 tribal villages located throughout the Delta
region, none of which are connccted by any road system. All iravel must be via air
(land in some cases, by snowmachine or boat depending on the season, weather, and
ocation).

On October 1, 1991, YKHC added to its Indian Health Service (IHS) contract the
management and operation of the in-patient facilities of the Yukon-Kuskokwim
Delta Regional Hospital (YKDRH) situated in Bethel. This hospital is a 50 bed gen-
eral acute care medical facility also housing laboratory services, a comprehensive
dental clinic, an eye clinic and maternalchild health promotion programs. The
single story steel frame structure encompasses 100,000 square feet and enjoys full
accreditation by the Joint Commission on Accreditation of Healthcare Organiza-
tions. Overall YKHC employs some 600 individuals. As part of its operation YKHC
has the largest field health care program in Alaska. Presently, the 176 Community
Health Aides (CHA) who work in 48 village-built clinics make up the heart of the
YKHC health care delivery system. Qur CHAs are virtually all Alaska Native and
work in unique situations. Living in their home communities, they provide basic
health care services to the villages in our region. Much of this is accomplished
through consultation with the hospital physician staff via telephone or radio.

The CHAs workload is intense and ever-expanding. During figcal yes 1992, 93,797
village patient encounters were made, a 14.7% increase over the r - year and
more than twice as many as any other region in the State. One reaso .or the large
number of encounters is that the overall health status of the people within the
region is among the lowest in the Nation. Sadly, in major part this is attributable to
the lack of adequate water and sewer systems in most of the villages, conditions
comparable to many Third-World countries. Only one-fifth of our communities have
piped water and sewage systems, aud only 22 of the 50 communities receive techni-
cal and training assistance from YKHC for their alternative systems (which gener-
ally consist of sewage pits or bunkers where sewage is carried by hand, and a cen-
tral village well and storage tank where water is chemically treated and manually
carried to the homes).

Although the needs and challenges are great, we are excited about our work and
equally encouraged with the prospects for improvement. It was, in part, for these
reasons—and the expectations for increased efficiencies, reductions in red tape and
the hope of stopping inequitable IHS budget cuts to our Service Unit—that YKHC’s
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member tribal governments chose to move forward and contract for the manage-
ment of the hospital.

YKHC has met gubstantial challenges since taking over management of the hospi-
tal a year and a half ago. The contracted operations are very significant and the
total amount of money involved, over $35,750,000 last year (including non-recurring
and carryover funds), is indeed large. But with a recurring base of approximately
26,300,000, the needs are great so great that they literally dwarf the current budget.
In the spirit of self-determination and responsibility, YKHC has added to its recur-
ring contract dollars as fast and as much as possible. Last year approximately $4.5
million was added to our contract from Medicare and Medicaid collections, and an-
other $600,000 was collected from individuals and insurance companies. These sums
have tripled collections over what they were prior to YKHC's takeover of the hospi-
tal. In addition, litigation was initiated against insurance companies that historical-
ly have failed to pay their bills in violation of Congressional mandate, already yield-
ing several hundred thousand dollars. Finally, education and registration programs,
together with new hardware and software, have been put in place to maximize
future billing opportunities.

Underlining this hard work is a severe and growing problem: Dealing with Pre-
vention. The cost of curing is so great that little, if any, is left for prevention; rising
costs are making things worse, not better. Even so, during fiscal year 1992 YKHC
did take important steps toward increasing preventative care and reducing costs.
Two examples are the purchase of mammography equipment—never available
under prior Federal management—and an oxygen generator. These, and other ac-
tions, while beneficial and cost effective, fall far short of the full need and came at
substantial cost. YKHC used all $2.8 million of carryover moneys it had available
last year and the over $5 million collected from billings, and still spent $500,000
more from prior year's savings. Even after all these actions, health care in the Delta
Region remains primarily crisis-oriented and not preventative.

Our experience in delivering health care in Alaska within the framework of the
Indian Self-Determination is not altogether unique. indeed, except for the central
IHS Area Offices and the Alaska Native Medical Center (ANMOC) in Anchorage, vir-
tually the entire IHS system is presently under contract to tribal urganizations.
This year our Native organizations are putling into place plans to take over the op-
erations of both ANMC and the Area Office. With more activity in our Area than
anywhere else in the country, we in Alaska have a keen interest in the 1988
Amendments and in their failed implementation.

With respect to the 1988 Amendments, a major source of our severe funding prob-
lems in the Yukon-Kuskokwim Delta, as in other regions of Alaska, comes from in-
direct cost shortfalls, a problem which literally forces us to rob our programs in
order to run our operations, Public Law 93-638 and its subsequent amendments
clearly reflect the Congressional intent to fully fund indirect program costs to pre-
serve direct health care furcs (or direct services. But sadly, this is nnat happening—
and to a great extent bu.._se the shortfalls are not being properly _.cognized by
IHS and reported to Congress.

Let me give you an example from YKHC. Earlier this year, the Alaska Area Di-
reclor reported to the Indian Health Service Headquarters that the total indirect
shortfall within the Alaska Area during fiscal 1992 was a mere $1,520,604. We sub-
sequently learned that even this incomplete information w s never forwarded to
Congress as required by law. Moreover, the amount was woefully understated and
inaccurate.

By definition, an “indirect cost shortfall” is the difference between the application
of a federally approved indirect rate to a contractor'’s allowable and allocable pro-
gram expenses, and the amount of indirect dollars actually received by a contractor.
Practically speaking, indirect funds are used to manage and support YKHC's pro-
grams. The funds are necessary to operate payroll and personnel systems; operate
procurement systems; house administrative offices; cover all facility costs (including
lease costs, utility expenses, security and maintenance, and housekeeping); purchase
accounting, auditing and program monitoring services; cover Board costs, and costs
of executive management; purchase property insurance; purchase and maintain
office equipment; and train employees.

YKHC’s indirect rates are carefully and painstakingly negotia-ed every year with
the Department of Health and Human Service’s Region X Division of Cost Alloca-
tion. Then, the rate is further reviewed and approved by Region IX Division of Cost
Allocation. In turn, IHS's Self-Determination Act contracts clearly distinguish indi-
rect contract dollars from direct program dollars. Thus, identifying the funded side
of the equation is simple. The same process applies to all other tribal contractors
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whoee “cognizant agency’ is DHHS, and the process is similar to the one used by
the DOI Office of Inspector General. .

YKHC's IHS contract identified only $4,013,291 of available fiscal year 1992 indi-
rect dollars. But for the same year indirect expenses allocable to tne IHS (again,
according to Region X's calculations) total led $7,000,000. Thus, in FY 1992 YKHC
suffered over $3,000,000 shortfall in indirect cost payments. Last year the 33,000,000
shortfall was secured by robbing direct healih care dollars and reducing services,
thereby further impeding YKHC's ability to rise above crisis health care manage-
ment.

When confronted with this problem, the Alaska Area Indian Health Service Of-
fice's solution was to attempt a unilateral paper reclassification of $3,054,471 of
direct health care dollars to indirect dollars. X gimilar aborted attempt was made at
the beginning of fiscal 1993. Aside from being illegal, such action defies common-
sense. In the end, none of YKHC’s indirect cost shortfall was ever reported to Head-
quarters. Later, we learned the same maneuver had been worked upon several other
tribal contractors in Alaska, under directions from the IHS Office of Tribal Activi-
ties in Headquarters.

Today, YKHC is financially unable to maintain even last year's level of care.
Services have suffered. Moredver, to remain within budget this year, management
has been forced to reduce the hospital work force by 44 positions. Further cuts loom
on the horizon, especially if third-party collections do not substantially increase.
Our situation is critical. And again, other tribal contractors have experiencing the
same problem.

Let me put into concrete terms what restoring a $3,000,000 shortfall in our region
could mean. If appro%riated on a recurring basis, six physicians needed to_expand
patient care could be hired. These positions could perform the following: (a) Internal
medicine specialty units—2,500 annual outpatient visits; (b) Physician villggg
‘visits—2,500 annual patient contacts; and (c) General family practice clinics—1,
annual outpatient visits. Patient encounters are critical to the early identification
and treatment of disease. For instance the rate of cervical cancer in Alaskan Native
women is two times the national average for all races. It is the second leading cause
of death for women. 1t is also one form of cancer which is both preventable and
treatable. Treatability is enhanced by early detection, a product of frequent patient
encounters.

The availability of additional physicians would also enable us to meet critical pa-
tient needs in screening children in school (the Early and Periodic Screening and
Testing Program). The medical services which are identified and provided are reim-
bursable under Medicaid, but YKHC currently lacks the physician staff necessary to
provide these services. In another area, YKHC has a grave need to upgrade its med-
ical evacuation capability to complg with new FAA regulations. This significant risk
management issue alone will cost hundreds of thousands to cure. Elsewhere, YKHC
cannot appropriately upgrade its ancillary services given the current severe short-
fall. It is in critical need of an ultrasound machine and certified mammography and
sonography technicians.

Other benefits of full funding for indirect costs include the ability to purchase a
CAT scan that would greatly enhance early detection of cancer ' and to hold spe-
cialty clinics at least four times a_year in the areas of ear, nose and throat (400
patient contacts), urology (200 patien. contacts) and general surgery (800 patient
contacts). In addition to adding to preventative care, these services would generate
additional monies from billings, which would in turn add even greater benefits to
our preventative care programs—but all this only if the burden of the indirect cost
shortfall is lifted.

The sad reality is that in all these areas YKIHC cannot take actions which would
generate off-setting revenue reimbursements due to the burden of the indirect cost
shortfall. For these departmental abuses to cease, Congress and this Committee
must insist that IHS comply with all the funding and reporting requirements of the
Indian Self-Determination Act, so that Congress is kept fully informed on the status
of indirect funding.

I have limited my remarks today to this one issue of indirect costs, partly because
of its vital importance and partly in deference to my fellow tribal leaders and the
attorney witnesses who will be covering other issues. As you will hear, however, our
concerns with the Departments’ direction, as revealed in the January 1993 draft
regulations, extends well beyond the indirect cost funding and reporting issues.

' According to an April 1992 study by the Center for Disease Control cancer is now the lead-
ing cause of death among Alaska Native women, and the second leading cause of death among
Alaska Native men,
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Issues of contractibility, program standards, appeals, government sources of supply,
redesign flexibility, contract funding suspension, property management and on and
on cry out for further reform by Congress.

We have waited five years, only to be told we must wait another two years to see
the 1988 Indian Self-Determination Act Amendments fully implemented—but imple-
mented (according to the latest draft) on a selective, narrow and hostile basis. We
deeply appreciate Congress convening this hearing and we look to your leadership
for further action to make the 1988 Amendments a reality today

PREPARED STATEMENT OF Britr CLAPHAM, SENIOR ASSISTANT ATTORNEY GENERAL,
NavaJo NATION, DEPARTMENT OF JUSTICE

Mr. Chairman, my name is Britt E. Clapham, II. I am the Senior Assistant Attor-
ney General in the Navajo Nation Department of Justice. On behalf of the Nation
and myself I appreciate your invitation to testify on the proposed regulations to im-
plement the 1988 Amendments to the Indian self-Determination angu Education As-
sistance Act. Since passage of the amendments I have been involved in the develop-
ment of these regulations first from 1988 through late 1990 on behalf of the Navajo
Nation, then from late 1990 until January of 1993 for the Tohono O’odham Nation,
and since January again with the Navajo Nation. Throughout that period I repre-
sented tribal divisions and department who contract pursuant to the Act.

I present this testimony on behalf of the Navajo Nation, havin reported to and
been authorized to testify by the Inter-governmental Relations Committee of the
Navajo Nation council. My testimony will focus on three issues concerning these
proposed regulations. Those issues are, Indian preference in employment and con-
tracting; the Scope of the construction contracts and issues related to Trust Re-
source Program contracting and the Trust Responsibility.

As I have participated in the development o?‘:he regulations since 1988, on behalf
of my clients, it is important to understand that when there have been three-way
efforts involving tribal representatives, Department of the Interior (DOI) representa-
tives and Department of Health and Human services (DHHS) representatives this
process has moved expeditiously. By contrast when DOI and DHHS representatives
have addressed these regulations in the absence of tribal participation the regula-
tions have languished. From August 1990 until January 1993 no meaningful partici-
pation by tribal represertatives was permitted. This fact alone demonstrates the
need for further tribal participation in refinement of these regulations to ensure
that the regulations follow the spirit and intent of the statute.

Indian Preference in Employment and Contracting

Throughout the regulation development process the issue of Indian preference as
opposed to tribal preference has been discussed and debated between tribes, Depart-
ment of Health and Human Services and Department of the Interior.

In the proposed regulations sections 900.115 and 900.605 address employment and
contracting preferences respectively. In both instances these provisions preclude
preferences gased on tribal affiliation. The Navajo Nation has enacted statutory
schemes affording tribal preference in both employment and contracting. (Navajo
Preference in Employment Act, 15 N.T.C. section 601 et seq. and the Navajo Nation
Business Preference Law 5 N.T.C., 201 et seq.). The tribal representatives have pre-
sented various arguments in favor of the tribally affiliated preference schemes.
From the greamble of the regulations it appears that DHHS agrees with the tribal
position while DOI does not. Creating an inter-departmental conflict which is settled
at the expense of tribal economic policies and self-determination

The DOI position on tribal preference is, according to the preamble to these pro-
posed regulations, based upon opinions of the Department’s solicitor. There are two
such opinions one in 1986 and another in 1992. Neither opinion anal the prefer-
ence in light of the purposes of the Indian Self-Determination Act. Further both of
these opinions appear based in some degree on departmental regulations not appli-
cable to P.L. 93-638 contracts.

The Department of the Interior’s position ignores that the Indian self-Determina-
tion Act has two purposes, the development and enhancement of Tribal self-govern-
ment and the development of Tribal economies. The policy declarations contained in
Section 3(b) of the Act make this clear.

No activity is more central to the development of true tribal self-government than
the hiring and retention of tribal members. Further, it is a logical step to move
from a “federal Indian preference” approach to a tribal preference when a tribe
contracts a federal program or function. Specific tribal preference also furthers the
underlying federal policies of the 1988 Amendments to the Act. In the legislative
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history, this Committee noted the policy changes which were designed to accommo-
date the individual needs of tribes:

This change in the statement of policy is intended to strengthen the govern-
ment-to-government basis of Federal services to tribes, and to emphasize the
need for the federal government to recognize the diversity of individual
Indian tribes. This section is also intended to emphasize the need for the
Federal government to consider tribal needs on a tribe-by-tribe basis. and to
move beyond the tendency to develop “generic” policies applicable to all
t{tf;%%s) r%gardless of needs or conditions. (emphasis added) S. Rep No. 100-274
( 16.

We understand that the IHS believes tribal preference programs would be appro-
priate. Among the possible options which could be explored is to limit tribal prefer-
ences to those contracts which serve only one tribe; to leave the decision on Indian
preference to a tribe through legislative or executive action in the form of an ordi-
nance, statute or written executive order. Another approach would be to allow
tribal preference as a first tier preference with Indian preference as a second tier
preference approach.

In order that the Act be implemented as intended, the option of tribes to develop
and implement tribally affiliated preference systems for employment and contract-
ing should be encouraged and allowed in these regulations. Such an approach would
foster and enhance the development of tribal self-government and ensure the devel-
opment of reservation economies.

Scope of Construction Contracting

Subpart J of the proposed regulations addressing construction, is in need of revi-
sion. It must be revised to eliminate from its scope several ongoing BIA programs.
More specifically, the Housing Improvement Program (HIP) and the Roads Con-
struction and Maintenance Programs. The Navajo Nation and other tribes have con-
tracted these functions for several years. This matter has been raised throughout
the past 4 years of regulation drafting by tribal representatives and at times agency
officials have said these programs are not within the coverage of Subpart J. In the
current draft that is not clear. As written Subpart J will needlessly increase the
burdens on these programs.

The lack of clarity appears to be caused by a combination of factors, first the defi-
nition of construction in section 900.102 of the proposed regulations is very broadly
written; second Subpart J is entitled Construction Contracts but there is no defini-
tion of that term in either the Act or the regulations; finally section 900.1001 states
that the scope of Subpart J applies to construction of Federal facilities and Tribal
facilities. While the HIP and Roads programs represent construction generally i.e.
“gomething gets built,” these are not the construction, improvement or repair of
tribal or federal facilities as provided for in Section 900.1001 of the regulations. In
order to avoid conflicts between tribes and federal contracting officers in the future
it should be made clear that ongoing programs such as the HIP and Roads programs
are not subject to the provisions of Subpart J and/or federal acquisition regulations.

Possible alternatives for clarification include amendment of the construction pro-
gram definition in Section 4(a) of the Act; amendment of the definition of construc-
tion in Section 900.102 of the regulations or amendment of Section 900.1001 to
delete specifically such on-going programs from the Scope of Subpart J. The prefere-
ble approach would be to amentlJ the statute to clarify that the term ‘construction
contract” does not include these programs and that the federal acquisition regula-
tions are not applicable.

Such an amendment has been submitted to Committee staff previously by Mr.
Miller. This approach will avoid the necessity of tribes and tribal organizations
seeking repeated waivers of the Subpart J provisions in every contract for these lim-
ited activities.

Such an amendment will ensure that the HIP and Roads programs continue to
operate. Further it will avoid unduly complicating the contracting procedures for
these programs, one of goals stated for the amendments when passed in 1988. By
making it clear that such programs are outside the scope of Subpart J the services
nrovided by such activities can more readily be delivered. The needs for housing im-
rrovement and road construction and maintenance in Indian country are signifi-
cant. By streamlining and clarifying the applicability of these regulations delays in
delivery of services can be avoided.

Trust Resource Program Contracting and Trust Responsibility Issues

Trust Resource programs have been contractible since the Act was originally
passed in 1975. Historically BIA officials have resisted such contracts. Since the
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1988 Amendments apply to other DOI functions it appears that the other agencies
in Interior are similarly resistant.

The regulations contain several provisions which relate to trust resource contracts
and contain a tone which again appear to make the contracting of such functions
problematic. It is sadly ironic that DOI programs appear to wish to use these regula-
tions as both a sword and a shield to frustrate the desires of tribes.

This tone is especially disconcerting when agencies of the Department of Interior
other than the BIA, which have historically denied any trust responsibility, are the
first to claim and attempt to rely on the trust responsibility as a basis to deny or
limit contracts with tribes. It has been the Navajo Nation’s and other tribes experi-
ence that the Minerals Management Service, the Bureau of Reclamation and the
Fish and Wildlife Service, all within the Department of the Interior, have either
denied any trust responsibility or alternatively acted inconsistently with the duties
imposed by the trust responsibility on the United States. In view of that history it is
insulting that those same agencies now seek to rely on the trust responsibility to
frustrate the exercise of tribal self-government through P.L. 93-638 contracting.

The Navajo Nation would oppose any regulation which attempted to abrogate the
trust responsibility as violative of the Act. The Nation’s concern is that the provi-
sions in Sections 900.106, 900.205 and 900.207 of the proposed regulations, when
taken in combination will be used to unduly retard and restrict contracting by
tribes with regard to trust resources contracts. In both Subpart A and Subpart B of
the draft regulations it is interesting to note that several provisions appear to con-
fuse the scope of the trust responsibility and to whom the trust duties are owed.

Section 900.106, addresses contractibility and in part relies on the trust responsi-
bility to determine which functions are contractible. Functions are deemed to be
Eoln-contractible if they impair the Secretary’s duty to maintain the trust responsi-

ility.

In Subpart B of the proposed regulations several provisions appear to confuse the
beneficiaries of the trust responsibility with ““program beneficiaries.” Clearly the
beneficiary of the trust responsibility are Indian tribes and/or individual Indians.
“Program beneficiaries” may or may not be Indians, since some functions per-
formed by the DOI are for both Indian and non-Indian communities. The Bureau of
Reclamation could have a water project which benefits both Indian and non-Indians,
Similar programs are operated by the other agencies within the Department of the
Interior. Presumably within those programs the functions related to Indians be-
cause of their states as Indians are contractible.

In the declination section of the regulations the Secretary is required to decline a
contract when it relates to the Secretary’s performance of a trust responsibility if
there are “unresolved conflicts of interest between the contractor and the beneficial
owners of the trust resources served under the contract.”

In the section which addresses the contents of the contract proposal, a description
of cqnglécts of interest “between tribes and other beneficiaries of the program” is
required.

The potential for confusing beneficiaries of the trust responsibility must be clari-
fied. The Navajo Nation is concerned that such provisions will be interpreted in a
manner that a contract proposal which seeks to contract a portion of a program
with both Indian and non-Indian service recipients will be denied by treating the
non-Indians as beneficiaries of a program. Further, agency officials may attempt to
use these provisions to foster conflict between indian beneficiaries to avoid contract-
ing for a function or portion of a function. Such situations undermine the purpose of
the Act but appear possible due to the drafting of the regulations. Such conflicts
might include competition between tribes for contracts or conflicts between tribes
and their members.

Perversely rather than reducing barriers to contracting the proposed regulations
are more limiting than current regulations. The disclosure of a conflict of interest is
required in 25 CFR section 271.33 but such conflicts of interest are not listed as a
critcria for declination in 25 CFR section 271.34. In this regard it appears that when
DOI was confronted with a statutory scheme intended to facilitate contracting fur-
ther obstacles have been created in the regulations.

This is clearly inconsistent with the tribal-federal “joint effort” which this Com-
mittee discussed and has fostered through the 1988 Amendments to the Act:

The intent of the law is to enable tribes to improve the protection of trust
resources by operating the technical functions relating to trust responsibil-
ity while preserving the Federal Government’s obligation as trustee for
g%dian lands and resources. (emphasis added) Senate Report 100-274 (1987)
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At a minimum these sections of the regulations as well as any others which, refer-
ence the trust responsibility should be closely reviewed to ensure their corsistency
with traditional notions of the trust responsibility. Any other approach vislate the
duties created for federal agencies and officials in dealings with Indians.

It is imperative that the agencies, within DHHS and DOI adequately and com-
pletely understand the trust responsibility. One aspect of the trust responsibilit
commonly overlooked is the duty of loyalty in an agency’s dealings with tribes. sucl)r;
duty requires subordination of agency.interests to those of the beneficiary absent
clear Congressional action to the contrary. See, Cohen, Handbook of Federal Indian
Law, (1982) pp. 225-228.

Conclusion

The issues I present here have been coordinated with the other panelists, Mr.
Miller and Mr. Dean, I share the views of my fellow panelists on the other matters
discussed today.

The Navajo Nation suggests that the Committee consider further legislative
action to resolve the issue presented today. That approach has been supported by
Tribes across Indian country, it currently appears as the best course to realize the
intent of the 1988 Amendments.

Thank you for the opportunity to present these comments.

PrepaRED STATEMENT OF Eppie F. BROWN, ASSISTANT SECRETARY, INDIAN AFFAIRS,
DEPARTMENT OF THE INTERIOR

Good morning Mr. Chairmar. and Members of the Committee. I am pleased to be
here to discuss the proposed regulations to implement the 1988 amendments to the
Indian Self-Determination and Education Assistance Act.

The Indian Self-Determination and Education Assistance Act of 1975, (P.L. 93-638,
88 Stat. 2203) was amended in 1988 (P.L. 100-472, 102 Stat. 2285). In the Act, Con-
gress declared its commitment to the maintenance of the Federal Government’s
unique and continuing relationship with, and responsibility to, individual Indian
tribes and the Indian people as a whole, through the establishment of a meaningful
Indian self-determination policy. The policy further provided for an orderly transi-
tion from Federal domination of Indian programs and services for Indians. It also
provided for maximum Indian participation in the planning, conduct and adminis-
tration of such programs and services.

While there has n progress over the years, Indian tribes have experienced con-
siderable frustration and numerous problems in attemptir.g to accomplish the intent
of the legislation. In the proposed regulations, we have attempted to clarify, stream-
line, and improve the process of transition from Federal domination of programs to
tribal control by eliminating burdensome regulations and reducing the costs for
tribal contractors. The regulations to implement the amendments wi%l expedite con-
tracting by Indian tribes and tribal organizations,

The 1988 amendments expanded Public Law 93-638 contract that in a number of
gignificant areas and provided guidance on how the new regulations should be writ-
ten. The amendments extended the scope of contract authority to encompass other
bureaus and offices within the Department of the Interior (IgOI) and the Depart-
ment of Health and Human Services (HHS) in addition to the Bureau of Indian Af-
fairs (BIA) and the Indian Health Service (IHS). The 1988 Act provides that all re-
quirements placed on Indian contractors be addressed in the regulations and Indi-
ans participate in the drafting of the regulations. The legislative history also recom-
mended that a joint rule be published by both Departments. Given these require-
ments and the numerous changes in the Act, the BIA has been working continuous-
ly with both Departments and Indian tribes in the development of the regulations.

In the spirit of self-determination, HHS through IHS and the DOI through the
BIA have taken extraordinary measur: i to seek and include the recommendations
of the Indian people in the drafting of these regulations.

During the month of November 1988, the BIA and IHS held meetings in Arling-
ton, Albuquerque, Aberdeen, Seattle, Sacramento, and Tulsa, to discuss the 1988
Amendments with tribal representatives. Nationally, over 1,200 people attended
these joint BIA/IHS sessions.

The BIA and IHS subsequently held a joint Regulations Drafting Workshop
(DRW-D) with approximategr 300 tribal representatives in Nashville, a follow-up
workshop (DRW-II) was held in Albuquerque. A working document was produced as
a result of these two workshops.

In October 1989, a joint BIA/IHS letter was issued to indicate the decision of the
two agencies to deve{op joint regulations. In December of 1989, the BIA and IHS




55

jointly released a preliminary set of draft regulations for tribal comments. In Janu-
ary and February 1990, 13 regional consultation meetings were held with tribal rep-
resentatives to discuss the joint draft regulations, ard to collect tribal comments. In
March 1990, the BIA and 1HS accepted recommendations from tribes to recognize
and permit designated tribal representatives to participate in Jjoint sessions to revise
the December 1989 joint draft regulations. These participants designated as the Co-
ordination Work Group (CWG), began their first session in March of 1990 and con-
tinued to meet periodically until the end of August 1990. In September 1990, a new
set of draft regulations was issued reflecting the views of the CWG.

Throughout the following year, each Department conducted preliminary reviews
and clearance of the draft regulations. The Secretary of HHS reviewed and endorsed
the positions on the major issues reflected in the draft regulations. In December
1990, the Secretary of DOI issued a memorandum setting forth the Department’s
policy on implementation of the Act, and formally set forth the DOI review and
clearance process for the draft regulations, including review by the Departmental
Review Team (DRT). This team was composed of representatives of all DOI offices.
A Departmental Policy Group (DPG), composed of all DOI Assistant Secretaries and
the Solicitor reviewed the draft regulations for the resolution of certain issues.

Revisions were made by each Department reflecting the result of this preliminary
clearance and each Department issued its own revised draft regulations in Novem-
ber 1991. A negotiation team appointed by each Department was to meet and nego-
tiate joint final regulations. The first joint meeting of the DOI and HHS negotiation
teams was held in June 1992. Weekly meetings continued throughout the Summer
of 1992, and the final jeint DOI/HHS draft regulations were essentially completed
by October 1992.

In December 1992, the DOI submitted these regulations to the Office of Manage-
ment and Budget for review and approval prior to publication in the Federal Regis-
ter as a Notice of Proposed Rulemaking. Because of the change in Administration
the proposed rule was returned to the DOI by OMB to allow the new Administra-
tion an opportunity to review it. The Department has begun the process of review-
ing the draft proposed regulations to determine whether they are consistent with
Administration policy. while we recognize that these regulations have been a long
time in development, their significance requires that they not be published as pro-
posed policy without a careful review.

Thg Department intends, however, to expedite the process to the greatest extent
possible.

This concludes my prepared statement. I will be happy to answer any questions
the Committee may have.

PREPARED STATEMENT OF MICHAEL LINCOLN, ACTING DIRECTOR, INDIAN HEALTH
Servic, RockviLLE, MD

I am Michael Lincoln, Acting Director, Indian Health Service (IHS). I am accom-
panied by Ms. Athena Schoening, Deputy Associate Director, Office of Tribal Activi-
ties, and Mr, Gary Hartz, Director, Division of Environmental Health. We have
been engaged in a long and complex process of drafting regulations to implement
the 1988 amendments to the Indian Self Determination Act, Public Law (P.L.) 93-
638. The process has already taken over four years but we believe that the current
proposal reduces Federal control of tribal programs, strengthens tribes’ opportuni-
ties to assume control of their programs through the self determination contracting
process, and considers the needs of both tribes that wish to contract and tribes that
choose not to contract under P.L. 93-638.

The development of the regulation has taken longer than we anticipated. This is a
result of the broad scope of the statute, the complexity of the issues, the varying
perspectives of the parties, the need for tribal participation, and the need to address
the administrative, management, and program needs of two Departments.

Tribes have participated in the drafting of the regulations. Throughout 1989 and
1990, IHS and the Bureau of Indian Affairs (BIA) met with tribal representatives in
national meetings and various workgroup sessions. In September 13)90, a draft was
completed reflecting the discussions of the workgroup participants with the under-
standing that it would be reviewed by both Departments in developing a joint pro-
posed regulation for publication in the Federal Register.

Through 1991, staff of the IHS and the BIA, joined by representatives of other
programs and staff offices of the two Departments, reviewed the September 1990
draft. In November 1991, the IHS and the BIA distributed separate staff drafts re-
flecting their agreements with each other and with the September 1990 draft as
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well as areas of disagreement between the Departments. Each Department subse-
quently appointed a Negotiation Team to meet and negotiate joint language for the
regulation proposal. The first Negotiation Team meeting was held in June 1992.
Weekly meetinge continued throughout the summer of 1992, and the joint Depart-
ment of Interior (OI)/Department of Health and Human Services (PHHS) draft
proposed regulations were essentially completed in October 1992.

A joint Notice of Proposed Rulemaking (NPRM) cleared both Departments in Jan-
vary 1993 and was forwarded to the Office of Management and Budget (OMB) for
ciearance. Simultaneously, copies were sent to the appropriate congressional com-
mittees and to tribal representatives. However, in February they were returned by
the OMB to provide the new Administration an opportunity to review and clear the
NPRM before it is published in the Federal Register for comment. In DHHS, the
regulations are currently pending clearance by the Secretary. Copies will be sent to
the appropriate congressional committees after ciearance by the Secretary, DHHS.

Staff of the DHHS and the DOI met with tribal representatives in March 1993 to

- present the draft proposed regulations, explain positions taken, and help prepare

the tribes for the upcoming formal comment period. A national meeting is planned
during the comment period to respond to questions by tribal representatives and re-
ceive formal comments on the NPRM. As you are aware, various tribes still disagree
with certain portions of the current proposal. These and all issue raised during the
formal comment period will be addressed in developing the final regulation accord-
ing to the requirements of the Administrative procedure Act.

Notwithstanding the status in the development of the regulations, the IHS has
%mplemented many provisions of the 1988 amendments in advance of the final regu-
ations.

We have attempted to balance the obligations of the Departments to account for
Federal funds and oversee programs with the tribes, desires to assume control over
their programs and b: more responsive to the needs of their communities. I would
be glad to answer any questions you may have regarding the regulation drafting
process.
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TESTIMONY
by
Bennie Cohoe, Executive Director
Ramah Navajo School Board, Inc.
Pine Hill, New Mexico

Hay 14, 1993

Introduction

Even before the passage of the Indian Self-Determination &

Education Assistance Act of 1975, the Ramah Navajo School Board,

Inc., (RNSB) had been organized and was contracting with the

federal government for educational services. With the passage of
P.L. 93-638, a vehicle was provided by which RNSB could exXpand
services to the local community to support their struggle for self
sufficiency through education in a holistic and comprehensive
sense. Now in its twenty-third year of operation, RNSB has become
& model of self-determination managing 25 contracts and grants,
operating 60 closely coordinated programg, with an annual budget of
10 million dollars. RNSB deals with numerous agencies in the
contract and grants process including the Bureau of Indian Affairs
(BIR), the Indian Health Service (IHS), Department of Education,
Department of Labor, the Navajo Nation, and the State of New
Mexico. Educational programs for the community are supported by
health services, social services, a housing Program, a radio
station, a youth group home, a jobs training prograin, and numerous
other community programs.

RNSB, although contracting numerous federal programs pursuant
to P.L. 93-638, has not exhausted all of the opportunities that
exist for expanded contracting. As an example, our intent has been

1
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expressed to IHS to contract Ramah Navajo's fair share of community
mantal health services. The Area Office of Tribal Activities has

just this week delivered on the request for program information

that was outstunding for over 6 months, so we will be submitting a

proposal for contracting mental health services in the summer
months. At the same time, We contemplate contracting our fair
share of other community health services in the near future, which
are now controlled by IHS at the Service Unit. The Indian Self
Determination Act, its expressed federal policy, and its intent and
spirit has been a driving force in the development of the Ramah
Navajo community where virtually nothing in the way of needed
gervices existed thirty years ago. He consider the Act of 19%5,
and its subsequent amendments, to be the most gignificant piece of
Indian legislation passed by the U.S. Congress in its history.
However, it must be stated that significant problems with the
agencies implementation of the original Act, and more recently, the
1988 Amendments, continue to plague RNSB and other tribal

contractors.

P.L. 100-472 Provides New Impetus for Self Determination

LHS9 1L B

The passage of P.L. 100-472 in 1988, called for regulations to
be developed with meaningful tribal participation and held the
hope, for us, that the spirit and intent of the federal policy
expressed in the original Act of 1975 would now finally be embraced
by the federal agencies. It held the hope that obstacles in the
contracting process implemented after 1975, would be removed and
new doors of opportunity would be opened to move Indian Self

2
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Determination forward. Five years later we have no implementing
regulations.

RNSB pitched in enthusiastically with the joint tribal/agency
regulation drafting process. Thousands of RNSB staff hours have
been spent, over the past five years, participating in and
monitoring this process. Much has been contributed to the process
by our organization including attendance at Tribal -Federsl
Coordinating Workgroup meetings, suggested requlatory language,
review of joint drafts, and submission of copious written comments.
However, the door was closed to our participation two years ago and
the agencies did not produce their final work product until
February of this year. Many provisions in the regulations had
changed during the interim while the federal position on major
arecas of disagreement with tribes had become further entrenched in
the federally drafted language. While we want to see the final
product, we want to see it dome right! We do not believe the
current federal joint draft regulations measures up to the intent

of Congress.

Federal Agencies Fail to Pully Embrace Self Determination

While central features of the Act include the transition from
the federal domination of Indian programs to tribal control and
local flexibility to redesign those programs, the current joint
agency draft geeks to limit what can be contracted and how it can
be contracted. A stated policy ot promoting tribal contractor
flexibility and discretion is undercut by requirements on the
contractor to adopt agency standards and reporting systems. Tribal

3

Yo

Yei

RIC

PAFullToxt Provided by ERIC




Q

ERIC

PAFullToxt Provided by ERIC

60

program standards, according to the draft, “... may not be less
than standards which are currently being applied in the program as
operated by the Secretary." Tribal reporting of data in health
contracts must be “... compatible with the Core Date Set
Requirements of the IHS reporting systems.” BIA ... "contractors
shall adhere to all program standards to which the Federal agency
is subject ... including ... policies, agency manualsg, guidelines,
industry standards, and personnel qualifications ..."

This federal agency philosophy of narrow implementation
reflected in the current draft regulations runs counter to the
spirit and intent of the Act. It 25 a philosophy of the past that
serves to inhibit the growth of federal contracting and promotes
the continued federal domination and control of programs. 1t
establishes a strong pretence for not entering into a contract
because: 1.) the function or program may not even be contractible
according to the agency interpretation of the limitations set out;
2.) the porticn of the federal program to be contracted cannot be
divided; or 3.) the program may not be maintained properly due to
not meeting agency, or agency-like standards. RNSB and other
tribal representatives have found these views to be particularly
contrary to the legislative history specific to these issues.
Senate Report 100-274 on the 1988 Amendments was quite clear about
imposing unnecessary agency policies and compliance and reporting
requirements on tribal contractors through memoranda, manuals,
agency guildelines, or other administrative procedures and.methods
used by the agencies for their internal operations. Yet the
federal agencies set out to do precisely that in the draft
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regulations by now bhaving their policies codified. The Senate

report held that reporting requirements were to be negotiated with

tribal coqtractors. The agencies have consistently resisted

establishing 4in regulations that standards and vreporting
requirements be negotiable on a contractor by contractor basis
despite a wide array of local differences, local preferences, and
locally available funding, equipment, and technical assistance {see
Attachment 1). when asking a federal official where a tribal
contractor would get the resources to meet some of these draft
requirements we were told, "Just eat it like the agencies have to

do."

Rirect Contract Support Cost Funding

A major issue of importance to RNSB and tribal contractors
nationally is an unresolved one, still outstanding since the
passage of P.L. 100-472, and one that will remained unresolved if
the current federal draft regulations are published in final form.
This is the issue of Contract Support Costs, particularly direct
contract support costs. The Act as amended provides for two basic
types of funding for tribal contracts. These are direct
Secretarial funding and contract support costs funding. The latter
category consists of those reasonable costs for activities that a
contracting tribal organization must undertake to ensure compliance
with the contract terms, and for the prudent management of the
contract, but which the agency does not have available in its
budget to include in the contract as part of the Secretarial
amount. The Secretary may not currently be required to carry out

5
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some of thegse administrative type activities in his direct
operation of the program (such as preparing an annual audit or
conducting governing board activities). Or he, or other parts of
the federil government, may be providing some of these activities
from rescurces other than those in his direct operations budget
(such as legal advice or payroll). There is a two-part mechanism
for funding these contract support costs: 1.) the indirect cost

method where tribal contractors pool administrative costs and

‘negotiate an annual rate with the Office of the Inspector General,

and that rate is applied against a direct base to determine
indirect cost funding; and 2.) the direct costing method for
contract supports costs that are not included in a tribal
contractor's indirect pool.

Tribal contractors use either the indirect cost method, the
direct contract support cost method, or a combination of both to
identify these costs. Not all administrative type costs can be
pooled using the indirect cost method because the Inspector General
may not have historically allowed them; nonetheless, tribal
contractors must receive funding for them in order to prudently

manage their contracts. 1f funding for these costs is not

received, the alternative is to pay for them with direct

Secretarial program funding, thaoreby taking precious funding away

from direct health services.

IHS Contract Support Policy Causes Contractor Shortfalls
IH8 and BIA have dealt with contract support cost issues in
different ways. In its recognition of the need to fund those
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tribal contractor administrative costa that are not funded thraugh
the indirect cost method, the IHS developed and implemented a

Contract Support Cost Policy in Pebruary 1992. RNSB participated

extensively in the development of this policy to try and influence

its language consistent with the Act and its intent (see Attachment
2). Despite all our attempts, the final product has significant
deficiencies.

To begin, IHS hrs failed to address the needs of existing
contracts, as distinguished from new or expanded contracts.
Congreas first funded Contract Support Costs in Fiscal Year 1991.
In that year, RNSB undertook the negotiation of its contract
support needs even though the IHS policy recognirzed only the
funding needs of new and expanded contracts, and not those of
existing and ongoing contracts. Today, three years later, RNSB has
been awarded only 25% of its direct contract support cost need for
FY 1991, although IHS has actually approved 61% of the need that we
have presented. But to make matters somewhat like Catch 22, RNSB
has been told that the amount we seek for FY 1991, when funded,
cannot actually be used for our FY 1991 shortfall because of
appropriations limitations. Our only recourse is to pursue a
contract claim for that year.

The amended Act requires IHS to report all direct contract
support cost shortf. lls to Congress so that, when we finally agree
on the amount, those costs which we incurred in FY 1991 will be
covered and paid for that year and we won't continue to dig our-~
selves a deeper hole in each succeeding year. In defiance of the
law, the IHS has not reported our contract support cost shortfalls
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to Congress. nor does it appear they intend to do it. Meanwhile,

we are over $200,000 behind for FY 1991, another $200.000 plus

behind for Fy 1992, and this deficit will soon be tripled for FY

1993. How do we survive?

Contrary to the intent of the 1988 Amendments, our program
funds are diverted to cover dirsct contract support cost needs.
What would we do if these costs were fully funded? RNSB would then
redirect its program funds back to direct services such as needed
additional medica® providers, nursing staff, and community health
providers in the field. For $200,000 we could pay the salary and
fringe of a full-time doctor to deal with an ever increasing work-
load, a full-time registered nurse to supervise support staff and
deal with continuing quality improvement activities, an additional
full~time community health nurse to provide services to individuals
in their home environments, and a full-time health educator, a
position totally lacking in the community but a core resource for

full implementation of a public health model of care.

BIA Lacks Contract Support Policy

The BIA, while acknowledging the need to address direct
contract support cost funding, has done nothing about it. Thus,
RNSB and other tribal contractors are forced to use significant
amounts of direct service funding for administrative type costs.
The joint federal draft of regulations has failed to deal with this
growing problem. RNSB feels strongly that relief, in this regard,
will only come from technical amendments which clarify for the
agencies what their responsibilities are in reporting the direct
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contract support cost shortfall to Congress, so that the mandates
of the Act for full and reasonable funding are met. Without the
leqislativ? relief, tribal contractors will not realize the same
type of support for operation of their programs that the federal

government enjoys when it operates the same program.

The Procuremept Hentality in 638 Contracting is Endemic

Hany other problems that we had hoped would be alleviated by
the 1988 Amendments, and the subsequent 'overhaul"™ of the
regulations, still persist today. A major feature of the amended
Act was to clarify that "638" contracts are not to be considered
procurement contracts. Our sincere hope was that awarding
authority would be removed from the BIA and IHS Contracting
Officers, (as these individuals were and still are the locus for

procurement activities) and assigned to other offices of BIA and

IHS organization which are close to tribal issues and able to

adjust to changing circumstances., For exampie, our BIA agency
Superintendent is much more knowledgeable about our local contract
needs and their legal context than individuals in the Contracting
Office. He is also much more accessible. While early discugsions
in joint tribal/federal workgroups on the issue of delegating award
auchority outside of the Contracting Offices seemed promising, and
later discussions in the context of BIA reorganirzation made the
delegation of such authority to the Superintendent seem like a done
deal, it never happened. 1In the IHS, we feel that the office of
Tribal Activities, the locus of the most knowledge of 638 and
individual tribal circumstanoes, is a logical place to vest award

9
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authority. It has not happened. Both agencies continue to award

contracts through the Contracting officer.

I am sad to report that the procurement mentality still looms
over many of sur contract transactions. Last year about this time,
when we wWere presenting our annual contract budget to IHS for our
current contract period (our contract has been mature since 1991),
we were given a call by the Area Internal Auditor, who upon
instructions from the Contracting Officer, was seeking to schedule
a time for an on-site visit to perform a price/cost analysis of our
proposed annual budget. Believing price/cost audits to be a thing
of the past, a holdover from “procurement days," we tangled with
our Contracting Office until the on-site price/cost analysis by the
IHS Area Internal Auditor was called off. However, the Area

. Contracting Officer was still being required by Headquarters at
Rockville to forward our budget there for a preaward review process
before the Contracting Officer could sign the modification. This
annual fiasco continues even though we have mature contract status

and our year-to-year budgets do not radically change.

Recurring Day to Day Contracting Problems Persist

Another recurring problem, particularly with the BIA, is the
difficulty of getting wodifications processed with the funding
posted correctly to the financial system so that we can actually
draw down and make use of available funds. Within the BIA there
are too many levels, accounts, and hands the funds muat pass
through before reaching RNSB contracts. We often find that a
certain category of funding, a2 piece of which is our own contract
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funding., reaches the Area Office, but is not placed in the
appropriate account so that Area BIR personnel can affect the

transfer to RNSB. It frequently must be traced by Central Office

and then r;directed properly. The result is often months of delay

before we can actually make use of the funda to meat our
obligations (see Attachment 3). This is not the direct funding
relationship with the federal government envisioned by RNSB for its
"638" contracts.

Yet another recurring problem is simply one of reasonable
regponse time on communications to the federal agencies that
involve various requests, typically for information on programs and
funding. These requests often go unanswerad unless follow-up phone
calls and additional letters are written akin to a full-court press
in a basketball game. An inordinate amount of time is wasted
simply moving agency persornel to do their jobs. Many agency
personnel seem more interested in moving requests off of their own
desks and on to Someone else's than taking the time and the
responsibility to respond to the request in order to resolve the
issue. As contractors, quite frankly, we sometimes view this as
purposeful rather than just bureaucratic muddling (see Attachment

4).

The Pedera] AgenGieg Pursue Promulgation of Regulatio tside the
Joint Trikal/Federal Processa

Lastly, I would like to make the Committee aware of regulatory
activities by the federal agencies in the past few years which have
a direct bearing on contracted programs pursuant to the Indian Self
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Determination Act, but which have been conducted quite apart from
the joint tribal/federal process to draft a set of comprehensive

regulations that effect 638" contractors. on the 1HS side,

deapite sfgnificant triba! concerns, there has been published in

the Federal Register a notice of Core Data Set Requirements (CDSR)
(August 7, 1990). fThe CDSR, wzhich is really the entire set of IHS
management information systems for each program, i{s being
positioned by the IHS to be made a whalesale requirement in
regulations by reference without the benefit of contract
negotiation based on local conditions and circumstances, including
the availability of funds and the availability of technical
assistance (see Attachment S). And the placement of the CDSR in
regulations will certainly have been done without the significant
and meaningful tribal participation required by the 1988
Amendments.

On the BIA side, regulations were proposed and finalized on
the Housing Improvement Program (HIP) (Federal Register, January
27. 1992), and proposed for Financial Assistance and Social
Services Programs (NPRM target date November 1991). Although HIP
and Social Services Program are gignificantly tribally contracted,
both sets of regulations were drafted outside of the national joint
process to draft "638" regulations., uwith l1ttle or no tribal parti-
cipation, and put on a "fast track" for publication. Fortunately,
the proposed Social Services regulations have not surfaced again
since August 1991 (see Attachment 6). Unfortunately, HIP
regulations were finalized with scarcely a notice in Indian
Country. The now current regulations have taken what was called

12




69

the HIP Model Contract, a generic BIA policy applied across the
board to all tribal contractors, and codified it. As with the
proposed Social Services regulations, vague references are made to
past audits and congressional mandates that allegedly create the
need for these regulatory changes to HIP. Even today, controveray
stirs within the BIA on HIP, primarily as the result of problems
with Bureau-run HIP programs, which we fear will eventually spell
trouble for our contracted program, and tribally run programs
nationally. Over the years we have experienced ever decreasing
funds for HIP, from a high of 300,000 dollars in the early 1980's

to 100,000 dollars in the early 1990's, despite our significant

identified community housing need. Along with decreased funding
has come decreased program flexibility as reflected in the current
regulations (see Attachment 7).
Sumary

Senators, all that ! have expressed to you does not comport
well yith the intent expressed by Congress in the federal policy of
Indian Self Determination contained in the original Rct, the 1988
Amendments, and their legislative histories. The resolution to
these problems certainly does not lie in the implementation of the
current Jjoint federal draft regulations. I believe that only
legislative action can address the problems of self-determination
contracting faced by RNSE and other contractors nationally. Where
my people once suffered from lack of basic services, great strides
have been made in the Ramah Navajo community because of P.L. 93-
638. With your continued advocacy and aesistance, we can improve
the current situation and move with confidence into the future.
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ATTACHMENT 1

Program Standards and Reporting

(Letter to the BIA and IHS re: tribal positions

on draft regulation language)
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RAMAH'WAVAJO SCHOOL BOARD, INC.

TELEPHONE:
1105) 775-3256 P.O. DRAWER A

FAX: 775-3240 PINE HILL. NTW MEXICO 87357
Septeaber 24, 1990

Ks. Athena Schoening, Director
Divinion of Self-Determimation Services
Indisn Health Service T AL ALK " )
Room 6A-05, Parklawn Bldg.
5600 Fishers Lane
Rockville, HD ¢ 20837

.
K

Mr. Ben Huvamsa, Coordinator 638 Project TELEFAX,

Buréau of Indian Affairs L
MS 4659-H1B .o
1849 C Street, NW -

Washington, DC 20240

;zoz). 208-5585

Dear Athena and Hen: . N

Enclosed plense £ind & copy of..Jubpart ¥, with tribal positions typed in as
'NOTES', vhich I “promised .to prodice aftor the last Coordination Workgroup
Maating. Words ix a1l CAp3-ATS sgenay words snd p!;m:u propojed for delation.
Where proposing to raplace deleted sords.er phrases,vith tribal fsnguage or vhere
suggesting odded lasdguage, thése sredd bold:type‘within a '‘NOTR',

If you have any questions, please’ Znu_--lcéf-'(é.%) 775-3256. ¥Hy FAX number 1s
(505) 775-3240. : F o :

Sincerely,

“RAMAR NAVAJO SCHOOL BOARD, INC.

AT YN N

Robert Nawcombe, Dirsctor
Ysslth & Human Servicee

xci: Bobo Dean
Lleyd Miller
Bennie Cohoe
RNzmw

"
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09/264/90 Draft incorporaling trihal positions

SUBPART N — PROGRAM STANDARDS, DEPARTMENT OF HEALTH AND HUMAN SERVICES

900.1401 Program Standards, Dara, and Quality Assurance - Policy

(a) The provision of quality health services is the goal of both
thae Departacnt of Health and Human Services and tribally operated health
programs. Quality assurance programs, which include the collection and
reporting of sccurate data, are the means by which compliance with
standa;ds is meusured, problems identified, and corrective action plans
are developed and implemented TO ASSURE QUALITY SERVICES TO THE INDIAN

PEOPLE. [NOTE: The tribal position is to delete this last phrase.

While conventional quality asgurance progrums are a method for striving
tor quality of service in a health program, they should not be
considered the sole meaus, or the universe, for assuring quality.]
Program standards, data collection, and quality sssurance are necessury,
interrelated, and essential parts of 8 satisfactory health program.

(b) The Secretary shall cstablish a joint tribal/federal consult-
ation process to review, and advise on departmental program standards,
qualily assurance programs, and core date set requirecments. Modifica-
tions to the CDSR will be made to keep them to a minimum consistent with
good management practices.

(c) Responsibility for the day-to-day operation of contracted

liealth programs rests with the tribal contractor in accordance with the

assurances sel. forth in the contract propossl _nd the resulting

contract. This responsibility includes assuring tLhat appropriate

standards, data collection and reporting, and quality assurance prograums

are in place and maintained. [(NOTE: In many cases, agency and tribal

quality assurance programs are not in place and nced Lo hc implemented.
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Additionally, thesc components of a tribally contracted program, in
accordance with the Act, should be designed to he responsive to the
needs and desires of the particular community. The following is a
tribaf rewrite of the last sentence of (c) above:

This respoasibility includes assuring that appropriate standards,

data collection and reporcimg, and quality assursnce programs will be
implemeated and maimtaimed im order to best wmeet the bpeeds of
the local commanity.]
[NOTE: A fundamental disagreement hetween agency and tribal represent-
atives on this policy section 15 the agency's opposition to include
tribally supported 1language which would make the incor%oration of
program standards, data, reporting, sud quality assurance in a contract
subject to negotiation on a contract by conlract basis considering local
condations and circumstances. lhe agency wants to make these components
definite requirements in regulation. Tribal representatives desire to
avoid overly burdensome rcquirements which may have nothing to do with
the operation of tcheir contract or provision of services to their
clients, and for which therc may not be resources available. It ig
clear in the legislative history, regarding rcporting and the CDSR, that
Congress intended information nceds are to be negotiated with tribes and
thal tribes may or may not consent, and compliance or non-compliance is
nol to be used by the agency as a threshold issue (SR 100-274 p.2)). It
is also abundantly clear by the declaration of policy in the Act that
programs are to bc responsive Lo the needs and desires of Indian
communities. Consequently, the following language 1s proposed for
paragraph (d):

(d) Incorporation of program Stundards, data collectiou, reporting

BEST COPY RVAILAGLE
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and quality assurance in u conlruct 10 apcrate 4 program or porlion
thereof will bu subject to ncgotiation berween the agency and the con-
tractor Lased oo local conditions, svailability of adequate federal
appr;briutions, contractor staffing and training capacity, dala pro-

cessing capacity, and the availability of technical assistance.

(e) Nothimg in this subpart is intended to creatc any additional

declinalion or reassumption criteria.

900,1402. Program Standards, Data and Quality Aasurance - Assurances.

The following assurances must be included in proposals, contracts, and

contract modificaLions:

(a) Assurance on_ program standards. The contract proposal shall

include an assurancce Lhat Lhe contractor will comply with appropriaLe
national, StLate, professional, agency or Lribal ¢candards. The
assurance will identify which standard will be used.

(1) JoinL Commission on the Accreditation ot Hospital QOrgoniza-
tions (JCAHO) or llcalth Care Finance Administration (HCFA) acrreditation
or conditions of participution are applicable. Their ifdentification in
the Assurance will be sufficient without further specification in the
contract proposal.

(2) ¥here JCAHO or HCFA standards are notL applicable, the con-
tractor shall submit with its Assurance a copy of the standards proposed
for use or provide sufficient detmil Lo ensble the cvaluation of their
appropriateness for thc provision of quality health services.

(b) Assurapce on data collection and reporting. The contract

proposal shall include an assurance thal the contractor will maintain,
or egtablish and maintain, a data collection and reporting System Lhat

will provide the data nccessary to plan, dircct and assute the delivery
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of quality health care services AND PROVIDE FUR THE REPORTING OF
ACCURATE AND COMPLETE DATA COMPATIBLE WITH THE CORE DATA SET REQUIRE-
MENTS (CDSR) OF THE IHS REPORTING SYSTEMS WHICH ARE APPLICABLE TO THR
PROG&AH OR PROGRAMS TO BE COVERED BY THE CONTRACT. (NOTE:  Tribal
representatives believe reporting requirements should be negotiated
consistent with the intent of Congress as reflected {n the legislative
history and propose the deletion of the phrase in all caps above.]

(1) The contract propossl shall indicute whether the contractor
vill use the IHS daca collection and reporting system or the

contractor's own manual or nutodated system.

(2) The contractor is not required to use the IHS data collection

and reporting system so long as the coﬂtractor's own dats collection and
reporting system provides for the transmission of accurate and complete
data at least quarterly or as otherwise required TO MEET THE CORE DATA
SFT REQUIREMENTS OF THE APPLICABLE IHS INFORMATION SYSTEMS. [NOTE: The
tribal position is to delete the laat phrase in all caps as it defeats
the Congressional intent that needs for atstistical information for
reporting purposes is to be an item eof negotiation, and thut tridal
organizations may or may not consent. Additionelly, the phrase 'BY THE
CONTRACT' should be added after “... or as othervisc required” to
reinforce the negotiable nature of reporting requirements on a contract
by contract basis,]

(3) The contractor's data collection and reporting systems, if
autosated, must also maet the applicable automsted record sccurity re-
quirements of the Computar Security Act of 1987, P.L. 100-275. {NOTE:
Tribal representatives question the ganeral applicability of this act to

tribal organizations.}
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(c) Assurance on quality assurance. The contract proposal shall
lnclude an assurance that the contractor will establish and maintain a
quali}y assurance program vhich includos evalustion components to assess
HANAGéHENT AND program processes; peasurc compliance wvith applicable
atandarde; identify problems which sre important to the delivery of
adequate health care; and develop and implement corrective action plans.
[NOTE: Tribal and agency representatives had originally agreced to strike
"MANAGEMENT AND' from the sentence above. It remains the iribal
position to do ao as the inclusion of evaluation of management processes
is s new resource issue never before addressed by the THS. Assessment

of 'program processes' is adequate for the purposea of the regulations. )

900.1403 Program Standards, Data and Quality Assurance - Inplementation.

(a) When a tribe or tribal organization wishes to assume
management of a program, the Secretsry shall make available all program
standards, data reporting requirements quality assurance requirements,
including riek management plans, used in the operation of the program or
activity proposed for assumption.

(b) REQUESTS FOR CONTINUATION OR ANNUAL FUNDING OF CURRENT AWARDS
FOR PROGRAMS THAT DO NOT MEET THE REQUIREMENTS IN THYS SECTION OR WHERE
THE UNDERLYING AWARD 1S SILENT ON PROGRAM STANDARDS, PROGRAM DATA OR
QUALTTY ASSURANCE MUST MEET THF REQUIREMENTS IN 900,1402. [NOTE: Tribal
representatives pronose the deletion of this entire paragraph as it is
repeated with wore efficient language in (g) below. It is also appro-
priate to note here that the legislotive history states that tribal
compliance or noncompliance vith reporting requirements is nolL to be

used by Federal agencies as a basis for withholdiny or terminating
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contract funds (SR 100-274 p,21).]

(c) The Secretary will providc technical assistance as necessary
for development and implementation of a quality assurance prograx.
[NOTE: The tribal position is chat quality assurance programs are a
resource issue and the words 'sad funding’, vhich have been deleted by
the agency in the draft, should be reinstated after the words 'technical
assiagtance’ in (c) above.]

(d) The CDSR and sny changes will be published as a notice in the
Federal Repister, It will be published before the regulations are
final, Changes will be published after the regulations are final.
[NOTE:  Tribal representatives have no objection to publication of the
CDSR and any changes in the Federal Register sq long s any rcporting
requirements are subject to negotiation in the contracting process,
However, if the CDSR ia made a dcfinite requirement in regulations for
all contractors, then the tribal position is that changes to the CDSR
must conform to the requirement of the Act that all Federal requirements
for self-determination contracts shall be promiigated as regulations in
conformity with sections 552 and 553 of Title 5, USC (scction 107(a))],
and only after a substantial tribal coneultation proccss. )

(e) No additionasl reporting requirements will be imposed without
agreemcnt of the tribml contractor except as may be required by law,
such as section 602 of the Indian Health Care Improvement Act. [NOTE:
Tribal representatives question the general applicability of gection 602
to tribal organizations, or its meaning within the context of paragraph
(e). A tribal rewrite of (c) is proposed as follows:

(e} Mo additional reporting requirements will be imposed without
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.agreement of the tribal contractor exccpt as may be required by low
specifically applicable to tribes and tribal organizations.)

(£) The Secretery will provide technical ssaistance to tribal

contractors to enable thew to convert their data into the formats and

appropriate transmission media required by the IHS information systems.

{(g) No distinction will be made between new, current, mature and
term contracts or grants relevant to the applicability and implementa-
tion of the assurances with 900.1402.

(h) THE PROGRAM STANDARDS PROVIDED FOR IN 900.1402 MAY NOT BE LESS
‘THAN STANDARDS TO WHICH THE SECRETARY IS HELD BY LAW., 1In ~errying out
the contract, the tribsl contractor may not be required by ;he Secretary
to adhere to any standards higher than those identified in Cche
assurances as provided in 900.1402. [NOTE: Triba) representatives
question the gencral applicability of laws to which the Secretary is
held being also applicable to tridbal organizations, unless specifically
made applicable to them., The trihsl position is to delote the first
sentence in all cops above from paragraph (h).]

(1) Nothing in this subpart 1isx intended to preclude tribal con-
tractory from modifying health priorities within individual prograws or
services to bettar meet the health needs of their people, so long es
such modifications are compatiple with and are covered by assurances set
forth in 900.1402.

{j) The cost of operations Lo meet chc requirements of this entire
SECTION is an allowable cost under a self-determination award, whether
it be a contract, grant, or cooperastive agrcoment. THE SECRETARY SHALL
REIMBURSE THE CONTRACTOR FOR ANY REASONABLE COSTS TO MEET THE CDSK
BEYORD THOSE COSTS WHICH WERE (NCLUDED N THE PROGRAM PRIOR TO THE
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EFFECTIVE DATE OF THESE KEGULATIONS. (NOTE: The word 'SECITION' above
should be replaced with the word 'subpart’, as it is the tribal
position that the entire subpart deals with requiresents which are a1l
resource issues. Additionally, the last sentence above fin (J) is
limited in scope to the CDSR and sliould be replaced with the following
language vhich is more comprehensive and conaistent with the Indian
Health Care Amendsents of 1988 and the intent of the Self-Determination
Amendments: )

The Secretary shall provide esch contxactor with aucomated inform-
tion systesg to mcet their jnformation noeds snd to allov reporting to
IHS for data under the CDSR vhich has been megoristod as & part of the
contract, sad shall reimburse the contructor for the cost of operation

of such systems.
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RAMAH ( _AVAJO SCHOOL BLARD, INC.

TELEPHONE: - " P.0.DRAWER A
505) 775-3256 PINE HILL, NEW MEXICO 87357

January 09, 1992

Through: Do:ot_:hy Dupree, Chief, OTA RECENED

Josephine Waconda, Diractor JAN131992
Albuquerque Area.Indian Health Servica
505 Marquette NW, Suite 1502 AAQ-IHS

Albuquerque, MM 87102 . TR\BALHEN-TH PR(K}RAMS

Dear Ms. Waconda:

The Ramah WNavajo School Board, Ing¢. (RMSB), has been closely
follawing the development of the IRS Contract Support Policy. Mr.
Ronald Demaray of my ataff shared a couferance call regarding the
draft policy with M3. Dupree of your staff on Dacember 27, 1991,
and has spent considerable time reviewing the January 2, 1992,
draft of the policy. While the RMBB has been one of the graatest
proponents of a oontract support policy, we feel that the carrent
version provided to you by Headquartera OTA continues to fall.short
of our expectations and the intent of PL 93-638 as axended.

The draft policy has heen in the works since December 1990. The
most current draft will be discussed with Area Directors in a con-
ferenca call on Priday, January 1€, 199%, at 2:00 F¥ EST, and you
uill be asked to make u recommendation to Dr. Rhoades fcr approval
or disapproval of this policy. Shile the most recent draft has
shoun dramatic improvement over the first draft. it continues to
suffer from two very significant deficioncies which ve presant for
your consideration.

First, the policy continues to remain silent with rogards to direct
contract support for pre-1988 c:intracts. These contracts are
called “Ongoing Contrzcta" in Seu.ion 6 ot the draft policy. om
the December 27th confersnce call, Ms. Athena Schoening had
conceded that not all ongoing contractors may have received their
full need for direct contract support under the initial distribu~
tion of the 22 million appropriated by Congress for direct contract
support costs (RKSB is an example). She also agreed to make a
reference in the current draft policy about. the need to review
undar-recoveries of pre-1988 contractors. This has not been dong.
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Letter to J.Waconds
Jenuary 09, 1992
Paga two..

.

RNSB strongly believes thet Section 5(1) of the draft policy should
also be mede applicable to ongoing contractors. Purther, we are of
the opinjon that the direct contract support costa (like indirect
costs) should be nonrecurring. They should be determined annually
based upon need and reasonableness. Section 105 (c) (2) and
Bection 106 (b) (5) of PL 93-638 =x amended clearly support the
need for an snnual renegotiation of the 106 (a) contract smounta
based upon changed eircumstances.

The policy as drafted seems to support = onetime distribution of
direot contract ‘aupport costs and from then on contractors must
live within that amount regardieas of changed circumstances. This
is not the intent of Congress. It  seams as though the Agency is
failing to recognixe that the only difference between indirect and
direct contract support costs are hov they are sccounted for. This
ties into our = d major n which the JHS refuses to even
talk about; the reporting of direct contrect support deficiencies
to Coagress. The Agency refuses to do thie based upon = very
narrow reading of Sectien 106 (c) (2) of PL 93-638 am amended. We
helieve that tha intent of the Act was to report to Congress on the
deficiency of vverhead typs coats whether ecoounted for directly or
indirectiy. The Ageancy, vhile agreeiig to report indirect contract
support cost shortfalla to Congress, has declined to take reaponsi-
hility for reporting direct comtract support cost shortfalls to
Congress. Lf thia ism institutionulized by policy, our only =lter-
natives as a tribal organization will be to either ask Congress for
gfet another tschnical amendment to PL 93-638 o: to meek relief
tkrough litigstion. This cotisumes valuable time and resources

vhich should be applied to. improving the he2lth status of our
community. . .

In closing, we cannot support this policy as written and would
recommend that your office withhold your support of the policy as
it currently standa as well, .

Sincerely yours,

RAMAH NAVAJO SCHOOL BOARD, INC.

Gl

b~ IOV
Bennie Cohoe
Executive Director
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Albuquerque Area Indian Health Board, Inc.

Alme Nevajo Chapter » Casorgitd Band of Naesjos # Jicacilla Apuche Tribe o Mescalero Apache Tribe s Ramah Navajo Chapier
Soutixen Ute fm.m« M Auacsi Tritkw o Neaver [adun Health snf Famdy Servoes, Inc o Urdia [ndian Heafth snd Humas Servaxs, Inc.

v

January 17, 1992

Josephine Waconda, Director
Albuquerque Area Indian Realth Service
S05 Marquette, M.W. - Suitae 1502
Albuquerque, N¥ 87102

Dear Ms. waconda:

The Albuquerque Area Indian Health Board had the opportunity to
view the letter to you from the Executive Diractor of .tha Ramah
Navajo School Poard, Inc. regarding the issue of the propossd
revision of the contract support policy. We concur with their
statemont "that the current version provided to you by Readquarters
OTA continues to fall short of our expectations and the intant of
the P.L. 93-638 as amanded”. As a P.L. 93-638 contractor, we are
concerned that no mention is made regarding direct contract support
for pre-1988 contracts. This must be addressed if we are to serve
our constituents from a realistic funding level. Expediency will
not serve us well if we fail to understand that such a pcaition
will place us in a position of continuously trying to catch up.

We support Ramah’s position and know that we can count on you in
this matter.

Sincerely,

Andrew Montafio
Executive Director

AM/cas
cc: Everett R. Rhoades, M.D.
Assistant Surgeon Ganeral - Director 1KS

Dorothy Dupree, Chief OTA
Bob Newcombe - Ramah

Xe! BMG .

¢

301 Gold Avenue SW. Suite 105 ® Albuquerque. New Mexica $7102 » (505) 764 0076
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3 LAW OTFICPS
SonosKy. CHAMBERS. SacHsE, MiLLeRr & MunsonN
SUTTE 70U
00 WEST FIFTH AVENUR

ANCIORAGE, ALASKA 98501 Jongan Or;m
" £®0 FoURTR STHEXT
{007} 2s8-0u77 JUNKAD, ALAGKA #2601
TELEFAX (907} £72:8002 (007} 688-5500
Triarax (807) 8580-0803

January 9, 1992 L

W«—w-rwe. D.C. 20008
VIA TELEFAX Teiaroon) 60240
(301) 443-4794

Waxxix 1. RamDaoL1o
LACIMATIVE SPECLlaLisT

Douglas Black

Office of Tribal Activitics

Indian Health Service

U.S. Dept. of Health & Human Services
Parklawn Building

56(K0 Fishers Lane

Rockville, MD 20857

Contract Support Cost Policy (Our File
No. 1826.33)

Dear Doug:

On Ocrober 24, 1991 1 wrote to you at length regarding the draft contract support cost
policy then under teview by the Indian Health Service. The focus of that letter was the
failure of the draft to deal adequatcly with the contract support cost needs of ongoing
coutractors. T date 1 have not received a responsc 10 my letter, although 1 have received a
telefax copy of a January 2, 1992 draft contract support cost policy (identified as Indian Scif-
Determination Memorandum No 92-2).

At the outeet, | am concemed over the failure of your office to include me it the
December 27 conference call convened specifically to discuss this draft policy. Although my
office was open that day and I madc spr.cial amrangements during the holiday season to be
available for the call, the conference o crator never called us and 1 assumed that, due to the
holidays, the conference had beisi .anceled and rescheduled. [ should appreciate it in the
future your office would make greater efforts to include me in conference calls regarding
critical matters relating to 638 contiacting (hat arc so important to the tribal contractors
represcuted by our firm.

:t8T GUPY AVAILABLE
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.

Returning to the substance to the draft policy, we arc most concermed with the
continuing failurc of Purt 6 to deal adequatcly with ongoiog contracts. As outlined in my
carlier October 24 letter, it is incontrovestible that ongoing contractors have received less than
their full share of contract support costs, spparently due to congressionat underfucding. An
excellent example of this underfunding is with the Ramah Mavajo School Board. In Ramah's
casc, 2 contract support cost budget was approved but only partially funded, requiring that
direct program dollars be diverted to cover the Tribe's full contract Suppoft cost needs. This
underfunding is clearly in violation of the requircments of section 106(a) ™ of the Act.

Part 6 should be revised to permit the apnual renegotiation of contract support cost
needs both in the area of contract support costs recovered as indirect costs and contract
Supporl wosts recovered as dircct costs. On this last point, Part 6 should specifically
incorporatc the procedures set forth in Past S, including Part 5(1).

So long as the contract support cost [olicy fails to address the needs of ongoing
conteacrors, the amount of total funds awarded 10 such cantractors will be insufficient to meet
the legal obligations of seciion 106 of the Act, and the Indian Health Scrvice will be cxposed
to a continuing liability. Reliance on a simplistic "methodology™ which awards such
contractors thyec—quarters of 15% of their personnel costs is arbitary and would in alt
likelihood ke overtumed in a court if challenged. We thus once again renew our request that
the drafr o¢ revised to deal fully with the needs of angoing contractors.

Our second major objection is in the failure of the contract support cost policy to
recugnize the legal requirement that the Indian Health Service report annually to Copgress on
any deficiencies in funding contract support cost needs. Although THS apparently agrees that
such deficicncics will be reported to the extent a contractor recovers its contract support costs
1n its indirect cost pool, IHS refuscs to simitarly report unfunded contract support costs
rccovered as direct costs. This position simply makes no sense and can only lead to
continued underfunding of contracts toward no discemnable positive end.

tinally, in our opinion the prucedures sct forth in Part S(1) arc confusing. The first
sct of six examples appears 1o prohibit certain items from being included in a contractors
indirect cost pool, notwithstanding that the contractor and the cognizant agency may be in
complete agreement to include such items in the pool. This is more than a theoretical
objection, sice some of our clier 5 have approved indircet cost agreements which specifically
include some of the listed items in the indirect cost pool. Therc is absolutely no justification
for cither restricting the scope of indirce cost negotiations in this policy -— a matter which is
steictly up to the Office of Management and Budget and the cognizant agency -— or for
absolutcly prohibiting a contractor from fecovering certain contcact support costs within jis

ERI
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indirect cost pool. Although we undcrstand this may, possibly, aot be the intended reuding of
the draft, the usc of the words “may not” in our opinion will have this effect.

We thank you for the opportunity, however short, 1o comment on the contract support
cost policy. It would, however, be most helpful if in the future you could provide us with
additional time tu review cach dnaft.

On a personal note 1 trust you had a happy holiday season and are looking forward to
2 healthy and prosperous ncw year.

Sincerely,

SONOSKY, CHAMBERS, SACHSE.
MI & MUNSON

LA
By: U:m:ou Miller
LBM/ms

tp3 Noa A0 ¢, Rt
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re: contract funding)
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RAMAH NAVAJO SCHOOL BOARD, INC.

TELEPHONE: P.O. DRAWER 10
505) 775-3256 PINE HILL, NEW MEXICO 87357
*AX 775-3240

Sidney Mille, Area Director
Albuquarque Area Office

Bureau of Indian Affairs

P.O. Box 26567

Albuquerque, New Mexico 87125-6567

Dear Mr. Mille:

During our meating of Thursday, April 29, 1993 it became
quite evident that several of the probleas facing RHSB right
now are a direct result of problems in tha SPA Edugation
Office. You asked that we provide you with a brief
explanation, in writing, as to what some of the more pressing
issues are.

while there are others, these are the moat pressing
education contracting issues which we would like your
assistance i{in resolving.

1. Balance of FY 93 Special Education Contract funding
($112,314.00) must be added to our Special Educatlion
Contract CTM75X00103 immediataly. The BIA has had our
funding level identified for wall over a year now, yet
they fail to modify our contract to provide the funding.
Othsr SPA contractors have received their funding.
bespite a meeting on Oct. 30, 1992; correspondence of
9/11/92, 9/22/92, 1/17/9); and rumerous phone calle; no
communication has been forthcosing from SPA concerning
when the contract would be modified.

Funding for our Chapter I Summer program has been
approved at $15,900.00. These funds must be placed in
our contract prior to June 30, 1993 or they will no
longer be available. Given the delays on our Special
Education modifications, ws are concerned that this be
done immediately.

rine 11l Schools may well be facing a eerious funding
doficit this year similar to the“probleas experienced by
sone Bureau Schools. We wrote to Mr. Cordova on April
27 to request sowe relief through the ICWA funding which
has been made avallable to the OIEP for SY 92-93
deficienclea. Ve request that this request be expedited
due Lo the urgent nature of the problem.
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Page 2-Lettar to Sidney ¥ills-5/4/93

4.

The Ramah Navajn 5chool Boaxrd, lnc. wrote to Mr. Cordova
on Aprii 23, 1993 roquesting that our PL 93-638
Education Contracts be converted to PL 100-297 Grant
Status efrfective July 1, 1993, We are anxious about
thie conversion and do not want to be faced with an
inadequate amount of time to review the grant award
documents and to negotiate the Graut Agreement. We
requast Lhat SPA provide us with a sample award
agraement to review and to tentatively schedule the
negotiation #o that we might better prepare for it.

An MOA zllowing the Rumah Navajo Agency to continue to
administer our Facilities Management Contract was
discussed with Mr. Cordova months ago. Val was supposed
to be providing us and the RNA Superintendent with a
draft howaver to date, we have not raceived anytning.

Thank you for hecaring ugs out on these matters. e

Sincerely hopa that these Issues will be resolved shortly.
If you have any gquestions, please contact ¥Mr. Ron Demaray of
my staff.

Sincerely,

RAMAH NAVAJO SCHOOL BOARD, INC.

é:;@ dil.

Bennie Cohoe
Executive Diraector

B. Recese, Superintendent
R. Demaray, Admin. Serwviceg
Chrono

BC/RD/1b




ATTACHMENT 4

Information Request Response Problems
(Letter to the IHS Director re: response on

information request)
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RAMAH NAVAJO SCHOOL BUARD, INC.

TELEPHONE: P.0. DRAWER 10

(505) 775-3256 PINE HILL, NEW MEXICO 87357
FAX 775-3240

April 14, 1993

Josephine Waconda, Director
Albuquerque Area IHS

505 Marquette KW, Suite 1502
Albuquerque, NM 67102

Dear Hs. Waconda:

A request for information pursuent to our intent to contract Ramah
Navajo's fair share of Service Unit Mental Health Services was sent to
the Office of Tribal Activities (OTA) over 150 days ago (copy attached).
Despite several contacts during this period with OTA staff on getting
movement on the request, we still have no response.

Recent mental health issues that have arisen in the community, and
the subsequent difficulties of mounting an appropriate and adequate
response to them from the Service Unit, create a sense of urgency on our
part to get this program contracted and controlled locally. The
information requested is critical to planning and proposing our scope of
work. I specifically request you to make it a priority to g : that the
IHS employees who have access to the various piecea of information in
our original request assemble this information in a formal response to

us as soon as possible, but no later than 15 working days from your
receipt of this letter.

The serious time lag in responding to this Indian Self-Deter-
mination request does not seem to comport with Objective 2 of the
Albuquerque Area Indian Health Service Strategic Objectives: to enable
comnunities to assume responsibility for and control of their own health
through the promotion of self determination. On the contrary, this
represents to us either apathy towavds, or reaistance of, this objective
by IHS staff.

It ia still evident that only by the exertion of strong leadership
over all IHS staff in the Area will your strategic objective on self-
determination be realized. I respectfully ask for your leadership, in
this instance, to assist us in assuming control of mental health
services locally with a minimum of further delay.

Sincerely,

R. NAVAJO SCHOOL BOARD, INC.

ol
Bennie Cohoe, Executive Director

5eifn
Articanent
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RAMAH NA\IAJO SCHOOL E§OARD, INC.

TELEPHONE: P.O. DRAWER 10
(505) 775-3256 PINE HILL, NEW MEXICO 87357
FAX 775-3240 November 10, 1992

Burnett Whitepiume, CPLO
office of TribalhActivikies
Albuquerque Atea IndianjHealth Service

505 Harquettegmﬂ TUBUL L SMSY YU ST R

Albuquerque, 87102 1
1

Dear Mr ."Hhity{pl\nne: . s‘

Pursuant to our meetxng with ilou and other IMS staff onzoctober 29,

1992, regardilig RNSB's reques
the fol lowingyconcerns, ques

made

for your’n response:

/\! IHEI\W

Has presente to us
n s Mental {Health
Yr 638 conkract.
e considération
2. and shotild be
gt ributing mental
ibal contrictors.

on Octob"r 29,

removed f‘tgm any
health funds...t.o
The fringe enef/x} g
presented toflus ﬂ‘ Nmated request the factual
figures for {FY92. as :{‘ﬁ.‘h' rojected figudes for
salary a.d ffringe for FY9 d we further reques’t that
the fringe benefits be broken down by category. t 1t is
our understandmg that funding for fringe benefits will

be provided As a direct contract support cost andjis not
included 1n‘§he direct progi’a’;m base. ?

three pos‘iti ons

Please seénd™is lnfomatxon related to the GH 9radelof pay

explanung how it is admxmstered and what addi‘tional
benei‘:ts/allowances/bonuses are allowed within this
grade.

A GSA vehicle is shown budgeted at $3600, What was the
actual expenditure for the vehicle in Fy 19927

From the Zuni Ramah Navajo Service Unit Feasibility Study
conducted in 1989, we wunderstand that secretarial/
clerical support is provided the Service Unit Hental
Health Program part-time by a Social Service position.
The costs of salary, fringe, and other support costs
attributable to Hental Health by this position should be
identified and provided to us.

:

AT N STk HHS

é intract Mental Health Services,
aﬁ uests for information are



to Mr. Hhiteplume -2~ 11/10/92

A number of cost items typically carried in prograsm
budgets, or supported by Area, or otherwise supported
from a source outside the program were lacking in the

budget presented to us. These include but may not be
limited to:

a. Travel Equipment Leases

b. Supplies . Contracted Services
c. Training . Comsmunications

d. Recruitment & Retention

He request the figures reli‘ed to these items, and others
that may not be named here. Hhat were the actual
expenditures for the Mental Health staff and program in
these categories in PY927?

He request an inventory of equipment and furnishings
attributable to the Hental Health Program at Blackrock.

He need to know the specific reporting requirements {Core
data sst) that the Service Unit Mental Health Program
currently provides the IH8 system. The what, the when,
and the how of their current reporting needs to be
conveyed to us. Any ADP equipment and software necessaxy
to accommodate their reporting requiroments should be
identified.

He request the level of need funded in the Bervice Unit
Mental Health Program as expressed by a ratio of actual
staff to RRMNA staff for the Service Unit as a whole be
provided to us. What are the projected staffing levels

for the Service Unit Hental Health Program for 1995 and
20007

He request data on FY90, PY91, and FY92 regarding total
encounters by the Mental Health Program (Service Unit
staff only) for the Bervice Unit as a whole and broken
down by Zuni and Ramah Navajo. Additionally, we would
like to know how many of the encounters for Ramah Navajo
patients took place at Blackrock and how many took place
in the Ramah Navajo community. Any other available data
related to these encounters is welcomed.

We request data on PY90, FY91, and FY92 mental health
diagnosis admissions to the PHS Hospital at Blackrock or
G.I.M.C. identified by Zuni and Ramah Navajo tribe.

He request data on FY90, PFYS91, and PY92 Contract Health
Services admissions from Blackr.ck for mental health
diagnosis showing total expenditures and identified by
Zuni and Ramah Navajo tribe.

o
'Y

L G A

O 684080 -93 -4
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to Mr. Whiteplume ~3- 11/10/92

He request information on revenue generated by Mental
Health billing for FY90. FY9L, and FY92.

He regquest information on any speci~! allowances from
Area Office which have been used to support the Mental
Health Program at the Service Unit.

He request information on any Hedicare/Medicaid
collections used to support the Mental Health Program at
the Service Unit in the past three years.

1f in theory, we create a professional position with our
contracted funds, we will need office space aud quarters
for this individual as a result of expanding our
contract., How are funding for these two items handled
within the context of expanded 638 contracts?

Please provide us with Chapter 14 of the IHS manual which

deals with Mental Health policies and procedures, quality
assurance, etc.

We request information on budget increases to the Area
Hental Health Program in PY91 and FY92 which may include
such items as Population Growth, Children's Hental
Health, or other specifically labsled funding, and how
each "pot" of funds was used by Area Mental Health in
those two fiscal years.

This concludes our initial request for information on the program.
He look forward to your response on these eighteen items.

Sincerely,

NAVAJO SCHOOL BOARD, INC.

Y

1 ar ettt

Bennie Cohoe, Executive Diréctor

BC/RN:mc

xc: Dorothy Dupree, AD/OTA, AAO
Anthony Yepa, Project Officer/OPEI, ARO
Dr. Michael Beirnoff, Director/CHH, ARO
Diego Lujan, CO, AARO
Doreen Chino, Contract Specialist, ARO
Robert Newcombe, Health & Human Service Dir., RNS&‘S—‘
Ron Demaray, Admin. Services, Dir., RNSB
Rick Gatewood, Admin./PHHC, RNSB




ATTACHMENT S5

Core Data Set Requirements

(Comments on the publishing of the CDSR

in the Federal Register)
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COMMENTS ON THE INDIAN HEALTH SEPVICE
CORE DATA SET REQUIREMENTS

Ramah Navajo School Board, Inc.
November 05, 1990

The Ramah Navajo School Board, Inc., (RNSB) located in Pine Hill, New Mexico,
has been contracting Indian Service programs since 1977 pursuant to Public Law
93-638. In its contracting history, the organization has expericenced great
difficulty in gaining access to its fair share of resources held by IHS for the
purpose of operating RNSB health programs, and for its fair share of indirect
costs needed to administer those programs. It 1is, primarily, for this reason
that RNSB views the proposed Core Data Set Requirements with concern.s While RNSB
has no objection to publication of the CDSR and any changes in the Federal
Register as it applies to the Indian Health Service, the organization would have
stringent objections if the CDSR were made a requirement of tribal contractors in
regulation. This objection is based on the resource issue, i.e., the connection
hetween requirements which have the effect of law, for costly information systems
and personnel to operate them, and the actual availability of resources to tribal
contractors for operating and maintaining thosc systems to meet the requirements.

Federal government agencies that deal with Indians, including the Indian
Health Service, have an unfortunate history of placing overly burdensome
information requirements on tribal contractors, and have often threatencd them
with the termination of contract funds for refusing to submit reports. Tribhal
representatives involved in work groups with the Indian Health Service to draft
implementing regulations for P.L. 100-472, the 1988 Amendments to the Indian
Self-Determination Act, have put forward the position that p.ogram data and
reporting in 638 contracts should be subject to negotiation on a contract by
contract bhasis considering local conditions and circumstances. The tantamount

consideration 1n  local conditions and circumstances 1s the availability of funds

fun BEST LLPY AVA
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to support the IHS "need" for information from the tribal contractor. an
additional considerati.n would be the availability of technical assistance to set
up and operate information systems. Too often in the past the requirement has
been made without the concomitant resources.

The legislative history of P.L. 93-638 reinforces the premise that while
information needs may be important and useful, there must be agreement between
the Federal agency and the tribal contractor on the purposes of such reports.
These information needs are to be NEGOTIATED with tribes and tribes may or may
not consent to the reports. This is Congressional intent expressed in Senate

Report 100-274,

The scope of the burden of these requirements is not clearly presented in the

August 7, 1990, Federal Repister Notice of the CDSR. The very term "core data
set” is misleading in that broader information SYSTEMS are being discussed, each
with its own manual or procedures defined in the Indian Health Manual, none of
which are published in this Federal Register notice. What 1is of concern and
objectionable here is that these systems are neither adequately or fully
described. It should be noted that the IHS position in the current draft
regulations to implement P.L. 93-638 (and P.L. 100-472) is that contractors will
be required to maintain systems which will comply with reporting requirements of
the CDSR. However, not only is the complete picture of the CDSR lacking in the
Federal Register, but the Mental Health and Social Services Reporting System is
not completely defined, Part 3, Chapter 12 of the INS Manual for HERMS is under
revision, the Generic Activities Reporting System is at the discretion of the
Area Coordinator of the specific discipline program under consideration, and the
ATGS is being phased out to be replaced by the Chemical Dependency Management
Information System. Tribal contractors are being asked to swallow whole that

which thoy can't even see to begin with,
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The Ramah  Navajo School Board, luc., is aware that in the Albuquerque Arca,

repair and maintenance of the Registration Patient Management System (RPMS)
hardware is a cost which the Service Units are being asked to subsume in their
existing hudgets. Given the Federal agencices' track record for supporting tribal
contracting, what will be the fate of iribal contractors regarding the nceded
funding support for IHS information system requirements imposed by regulation?
When it is necessary to add on or increase the capacity of a tribal contractors
information system to meet the mandates of the requirements, where will the
funding come from? It makes infinitely more sense from the contractors stand-
poinl Lo make reporting requirements a matter of contract negotiation based on
the tndian  Health Service's ability at  the Arca level to deliver ;he necessary
material and technical support.

If the CDSR is to be made a definite requirement in regolations for all
contractors, then it should be accomplished 1n confuormity with the requirements
of V., 93-038 as amended by P.Le 100-672, The Act specifies that all tederal
requirements for  self-determination contracts and grants under the Act shall b
momnlgated as  regulations 1n conformity with 552 and 553 of Title 5, United
States Code,  and  that  the Secretarv shall consider and formulate appropriate
regulations with the participation of Indian tribes.  Such proposed regulations
are to contain  al}  Federal requirements applicable to self-determination
contracts and  grants. There has heen o well estahlished process with trrhal
participition for writing amplementang repulatyons for Pul, 100-472 and 1',0L, 94-
038 for the past two vears, When the adea of publishing the COSR in the Federatd
Begister was  hrought te the jeint Coordination Yoikperoup, composed af IHR, BIA,
aml trihal represenmtatives, the trabal represenatives asked for  earther o delas

i opatnge forward with the idea untrd wlach tine the repulations were finaliee!

fhecares the asnue ot data and repatine wio leans dealt wath an the Coord nst e

Q
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Workgroup process), or to make its consideration a part of a more extensive
workgroup process, such as the Coordination Workgroup., The Ramah Navajo School
Board, Inc., views the publication of the CDSR Notice in the Federal Register by
the Iniian Health Service as an act of bad faith, if not a violation of the law
which calls for all regulations regarding self-determination contracts to be
contained in one place,

To paraphrase Senate Report 100-274, proposed regulations which affect
contracts under the Indian Self-Determination Act, should be relatively simple,
straightforward, and free of unnecessary requirements or procedures. Congress

expects the Secretary of Health and Human Services to work closely with tribes in

the initial drafting of these regulations as well as in the subsequent refine—

ment of proposed rules for publication. RNSB does not believe that the current
back door approach of the Indian Health Service in its current CDSR Notice in the

Federal Register meets this expectation.
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©(50) 2284185
1-200-553-9171
FAX (503) 228-8182

Noveomber 1, 199

Hr. Jack Harkowitz

Indien Health Service

Rm. 5A-09, 5600 Fighere Lane
Rockville, Mervland 20657

Dear Mr. Markowltz:

The Northwest Portland Arsa Indian Health Bosrd, which
vepreaents the thirty-nine fedorally recognized tribes in
Oregon, Weshington, and Ideho on heslth raleted issues, is
pleased to have the opportynity to commant on the propossd
Core Data Set Requirements pPublished in the Fedaral
Register on August 7, 1990,

1 would like to begin by mstrassing that the Northwest
tribes know the importance of timely &nd accurate
infTormation, The efforte of our Area’s "Co-owned
Informatior Task Force® are well known to tha Indlien Health
Service and certainly are a testament to our commitment to
tha creation and maintenance of good information systeas.
The opposition we have to the adoption of the proposed Core
Data set is In no wey an effort to be ralieved of reporting
intormation that {s naeded to improve health cara and to
efficiently manage fedarslly-funded programe.

However , the proposed Core Date Set should never have bean
published osaparately from the regulations that are baing
geveloped to implament the amandmente to P.L. 93-638, It
was certainly our Ares's understending that eny proposcd
information reporting requirements were to ba includad with
the 638 rogulations and not {n a separata publication. Tha
tribal Involvement cited in the announcement did not
support the publication of this aeparate publicetion.
Someone {n IHS mpPent a lot of time writing up every deteil
at overy staff level of existing information aystems, and
to our knowladge there i{g no triba in this country that has
agreed to this.

This snnouncement doet not describs core dats slements. It
dascribas the exieting IKS computerized £nformation
systams. Several of these aystems are used by IHS to meet
ite own administrative needs (ie. staff eupervision) and
ars not approPriata for tribally run health progrems. The
NPAIKB's Co-owned Informetion Systems Task Force In its
publication entitled Informatfon to Imor .
Indianp People, 1988, cited specific criticisms of many of
the proposed deta systems and favored abandoning some of
tham. In that publicetion wa mantioned thet several of
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the proPosed systems are not currently used by tribes
tbacauss they are so poorly designed, because reports are
not timely or helpful, and because tribes do not have
diract accesc to the systems. These systems have not
inproved. We have not changed our opinion. S0 we
certainly are not going to endorse these same Systems now.

It is beyond our understanding why the 1Indian Health
Service would want to tie its own hande by adopting this
Core Deta Set. Adoption would severely restrict the
ability of the egoncy to modify data systoms. But pot only
is it tieing its own hands {t i{s trying to tis the hands of
tribes as well, when it has never bothered to give tribes
the opportunity to have input in the dexign or improvemen:
of the gystems. The adoption of thiz Core Data Set will
eliminate {mprovements in these information Systems because
it will be too time consuming to chunggﬂ’ Published
regulations. The proposod core data set will do nothing to
help  tribes manage their programs, it will Just
institutionalize bad systems,

This publicstion demonstrates no appreciation on the part
of INS as to what £t will cost to give tribes the ability
to implement these systems. IHS does not come close to
having the resourcos to pay for the equipmont, training,
and technical assistance that woula be reqQuired. The
Proposed Core Dats Set is not what is needed. What the
NFAIHB has been saying for four years now is thet what (s
neadad is timely information that is 'co-owned® by both the
IHS and tribes. We need a PartnershipP. The proposed data
set creates a division.

Tne core data that the NPAIHB =ees as essential is 1)
health status data: 2) expenditure reports: 3) workload
indicators (since the allocation of resources jis being
based on this);i and 4) need (which is not measured in any
of tha proposed systems),

iribes need systems which will provide a community oriented
apProdch, not a medical discipline approach. Thege mystems
will reflact the epidemiology of the IHS system alone and
will not include information from other health care
providers in the community. Tribal governments need to
know what things are killing the people in their
communities~~what things are demaging. They need to bhe
able to focus thoir limited resources on the right things
and to know when programs aren’t working. They nwsed
information aystems that will essist in effecting the
neaded changes to improve heelth status for their community
mombers ., The Proposed core data systems will not provide
this information.
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The Northwest Portland Area Indian Health Boerd vigorously
oPpPoses the adoption by IHS cf the proposed Core Data Set
Requivements, and even more vigorously oppases tho
impomition of these informetion systeme on <tribes who
contract under P.L. 93638 for health programs, Instead
we support efforts by IHS to work with tribes to develop
information eystems which will provide tribes with the
community specific data they need to impruve the heelth
status of their members.

Sincorely, '

. e éZJ%tEéQAL/

poni Wilder

Executive Director

ce: Board Delegates

Or. Batliner
Co-owned Task Force
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(Comments to the BIA Area Director and Assistant

Secretary on proposed Financial Assistance and

Social Services Programs regulations)
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Albuquerque Area Office ) . [ P 1991 L
Burcau of Indian Affairs v m,,ﬁf/mum N
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Re:  Draft regulatory revisions to financial
assistance and social scrvice regulations
(25 C.ER. pt. 20) (Our File No. 2403.33)

Dear Area Dueetor:

Pursuant to your memorandum of August 7, 1991 we arc mailing today comments
prepared on behal{ of the Ramah Navajo School Board (RNSB) regarding, draft new social
services tcpulations currently being considered by the Department.

A INTRODUCTION

The Ramah Navajo School Board (hereafter the Tribe) has for several years operated
l3useau fmancial assistance and social services programs pursuant (o the Indian Self-
Deternimation Act, 25 US.C. 450 ct seq., on behal( of the tribal members tesident in the
Ramaly Navajo Community. The Tribe has thus developed considerable expericnce in
admimstering, these programs, patticularly the general assistance prograim and the chld
welfare program  The T1ibe has atso developed considerable first hand knowledge repading
the strengths and weaknesses of these programs.

The Tribe stronely opposes the proposed new repulations, and urges that they be
immiedsately withdrawn — Overall, the proposed new repulations would rot only maintam

{og  BESTCOPY AVAILABLE
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serious deficiencies in the existing regulations, but would unnecessarily complicate the
sdministration of these programs. The net affect would substantiaily increase the
administrative costs of operating these programs while deaying benefits to cligible Indian
people.

Tbz draft preanble to the proposed regulations fails to sct forth any meaningful
information which might justify the Departmeat's new initiative. In fact, the only
justifications offered are vague references to "past cxpericnces” and "various audits.” Before
undertaking a major overhaul of regulations goveming such a critical serics of programs, the
Department has a {cgal duty to disclosc fully its rationale for cach and every change. Absent
such justification, the Tribe views the new regulatory proposal as a capricious action which
fails to satisfy the minimum requircmeats of the Administrative Procedure Act and the law
developzd thercunder. -

Despite the fact that a majority of the programs affected by the regulation are
currently operated by Indian tribes under the authority of the Indian Self-Determination Act,
the Department has, to date, allowed only meager tribal pasticipation in preparing the
proposed revisions. The three so—called *hearings® held by the Department were scheduled
on only 15 working days notice in the Federal Register, and few tribal represcatatives
attended. The relatively minor number of changes made by the so—called tribal "task group*
confirms the lack of meaniagful tribal participation by representatives familiar with tribal
administration of general assistance and child welfarc assistance programs.

The Tribe strongly urges the Department to suspend this regulatory initiative. In the
meantime, the Department should (1) commission a report by an expert panel, including tribal
representatives, o comprehensively review past administration of these programs, to review
developments over the past 15 years in the social services disciplines and in tribal human
services systems, and to begin to craft a new and more responsive means of efficiently
administering programs which will cffectively help needy Indian people and children; and (2)
pull together a national task force of tribal representatives from all Areas of the country, to
provide the necessary framework and perspective to guide the development of regulatory
improvements. :

B. BRIEF OVERVIEW

The Tribe strongly takes issue with the concept of "residual source” and “payor of last
resort” reflected in the existing regulations and strengthened in the proposed revisions. The
United States has a sacred trust responsibility to Indian people founded in treatics, statutes
and the U.S. Constitution, a trust responsibility to Indian people which cznnot and must not
be evaded nor displaced by reliance on state govemmental agencies - entitics which have
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been frequently characterized as the Indians' “deadliest encmies”. The Tribe's concern is
based not only upon this important legal proposition but on very real practicalitics.

Tribal communities situated in extremely remote areas are ill—equipped and poordy
positioned to assure that all resources which may be available from a state agency hundreds
of miles away have been sought. Moreover, unlike tribal programs developed within the
parameters of Part 20, state programs are not developed with remote Indian reservation
communitics primarily in mind — if indeed these communities are considered at all. This
fact underscores both the fallacy in positioning the Department as a payor of last resort, and
the fallacy of tying gencral assistance and child welfarc assistance payment amounts to state
payment amounts. For the Tribe, this practical limitation is most vividly scen in the child
welfare assistance area where placcment of a child in a non-medical facility, based on state
standards, would limit the tribe to a per diem rate of $8.63, as compared to actual and
reasonable local daily costs for such a facility of $55 to $75.57.

As with the "residual policy”, the Tribe calls upon the Burcau to do away with the
concept of limiting tribal assistance payments under Part 20 to state staodards of payments,
] and specifically objects to further implementation of that policy in the draft revisions. The
Department must recognize that the needs of Indian communities are unique and are not
reflected in state standards largely developed to address the needs of poor urban populations.
Particularly in ihe arca of child welfare assistance, where federal and tribal jurisdiction is so
. clearly delineated under the Indian Child Welfare Act, 25 US.C. 1901 et seq., it is
< inappropriate to cap federal or tribal payments at state levels.

The Tribe objects to the suggestion in the revisions that the new program standards
will be applied equally to Bureau—operated programs and to tribally-operated programs
administered under the Indian Sclf-Determination Act. The application of program standards
to tribally—operated "638" programs is a matter which can only be addressed within the
framework of the regulations being prepared to implement the 1988 (and other) amendments
to the Indian Self-Determination Act. The Part 20 regulations should state clearly that they
do not apply to social service and financial assistance programs opcrated by tribes, and should

- rcfer the reader to the appropriate Part which addresses implementation of the Indian Self-
Determination Act for guidance on program standards applicable to 638" contractors.' In
: this regard, the Tribe notes that, in explaining the 1988 Indian Self-Determination Act
Amendments, Scnate Report No. 100-274 emphasized that a key congressional policy is that
rcgulations governing contracted programs are to be simplificd, free of unnecessary

’ * The regulations should state clearly at the outset (sccuon 20.2) that they do nol apply 1o tuibally
: opetated programs administered under the hnhan Self=Detenminaion Adi, although tliey may serve as 4 gunde 1o
tibes e developing their ownn sundaids ikl procedmes ta cary out such mageams
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requirements or procedures, and free of reporting requirements and standards which either
increase administrative costs of operating programs (at the expense of direct services) or
deprive tribes of the program flexibility needed to carry forward the policy of self-
determination.

tribally—operated programs, the Tribe takes strong issuc with the substantially increased
paperwork and casework requirements imposed by the regulations. The level of funding
provided to tribes is simply insufficient to hire staff with the professional skills necessary to
meet the proposed new re uirements. Moreover, even if the Tribe were fortunate coough to
locate such staff, it could never hirc and retain that staff without substantially increasing its
administrative costs at the correspondirg expense of direct program dollars. The regulations
must be realistic and practical given the sctting in which these programs are administered, and
the preeminent goal should be to provide assistance to needy clients with a minjmum of
bureaucracy and operational costs. Unfortunately, the new regulations go precisely in the
opposite direction.

With the foregoing gencral obsetvations in mind, the Tribe disagrees with the
Department’s conclusion that the new initiative does not represent a major rule which will
have significant economic impact. To the contrary, it is abundantly clear that the substantial
new requirerients which would be imposed by these regulations will lead to a substantial
reduction in the rumber of Indian people served while increasing the Department's costs for
administering these programs. The Tribe estimates that its administrative costs would triple
in the event the new regulations were applied to "638" contractors. In shor, if these
regulations are adopied, substantially increased funding will be necessary or available benefits
will be reduced. Either way, it is clear the proposed new regulations represeat a "major rule”
which will have significant economic impacts.

i
\
|
|
|
K
l
I
!
]
|
|
|
|
l In the event the Department seeks to impose the revised program standards on

C. SELECTED SECTION-BY-SECTION COMMENTS

I The Tribe sets forth below brief comments on major problem areas in the draft
tegulation. It is not the Tribe's intent, however, 10 provide an exhaustive discussion of each
and every sub-section, and by not discussing a subsection the Department should not take the

The vleatest example of the increased operational requirements 1s 1eflecied in the sections relating to
child welfare assistance, which call for substantially increased peocediies and documentation in the ateas of case
planning. resoutce evaluation, annual foster cvaluations, and so forth 1t 1s simply impossible to impose such
requiements piven existing funding levels. While it may be wdeal to develop a case plan with shont term poals
aind hngs et gals Qo every tecipient of financial akd ur okt services, s A pracuieal maiter diis is simply ot
Proeslde B s d e eration cdmmnmties
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Tribe's silence as agreement. Further, the Tribe docs not repeat below its objection to
frequent statements that the programs are residual to state programs, nos to the numerous
refercnces to state standards of payment. As noted carlier, the Tribe believes that the
rcgulations should do away with ti ssc concepts, and that payment levels should be capped at
rcasonable levels given local market conditions.

Section 20,1 "Case Plan". Whilc development of case plans is the ideal in social
work, it is simply not realistic to cxpect that the limited funds and limited resousces available
to carry out thesc programs in Indian country will permit the employment of individuals
capable of developing casc plans along the lines being suggested. This definition, and
references to casc plans clsewhere in the regulations (i.c., section 20.10(c)(1)), should be
deleted. N

Section 20,1 "Child_Welfare_Assistance”. At the expense of repetition, this is but onc
cxample of the regulation's objectionable reference to state standards of payment. Statc
standards of payment to non-medical carc facilitics arc often bascd on payments to
organizations (such as Catholic agencics) which have highly subsid ed per diem rates.
‘I'ypically comparable facilitics arc simply unavailablc on reservations, and they arc certainly
not available in the Ramah Community. ‘This subscction should instead require that payments
be “in accordance with the rcasonable costs of carc in light of local conditions.”

Scction 20.1."Esscntial Needs”™. This definition should include a reference to “special”
iterus, as contained in the current fegulation

Section 20.1 "Indian”  the 1nibe notes that unless the word “and” 1s chanped to "or”,
tlus defnnition represeats a dramaue shift m cligibility requirements  As with most other
provisions in the regulations, no explanation is provided to suppont a change 1n the exisung
cnteria for a person to qualify as an “Indian”.

Section. 20,1 “Indian Court™ amd “In-Home Provider™ ‘The Tnbe supports the
alternative defmitians set forh i larpe type.

Section 20,1 "laquid Asseis™ The Tabe objects to the new geferenee o “rovally
payments”, which involve unkuown future contingencics  In addition, the ‘fribe recommends
a provisa be added that would caempt lom the definition assets whaose conversion to cash
would mvolve loss af intesest o penalties

Secton 200) "Meevllhimeons Asistance”™  CHie Tobe stioneby obiedts 1o the proposal
T restnel such assiskane e 1o b d and nonmal disaster peeds vy, mecont e e e
ae tlenable detmmen The o ng detmsian Coectimm MULEPY <Y S s Bl
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Section 201 "Near Reservation®. This provision should be modified to delegate the
Assistant Secretary's authority to the local BIA Superintendent.

o ides”. The Tribe objects to the mandatory
requirement that such providers be liccosed. Such a requirement is simply not feasible in
Indian country, particularly in emergency child protection situations. Similary the
requirement regarding “trcatment planning® is unrealistic in most Indian country situations.
Finally, this definition should clarify wiicther subsections (1) ~ (3) apply only to "a
“pecialized residential program® or (less likely) to other types of providers.

Section 20.1 "Permanczcy Planning®. The Tribe belicves that permancocy planning
represents 1 continuing and ongoing process, and objects to the suggestion that permanency
planning occur during a single bricf window of opportunity. -

Scction 20.1 "Residency”. The Tribe objects to the proposed new 30 day requirement.

i - ali identi ". The words "statc or tribally® should
be inserted prior to the word "licensed”.

Section 20.1 "Policy". The proposed regulation and the policy statement cannot be
reconeiled. Simply put, the proposed regulations do not represeit a genuine or meaningful
cffort to provide social scrvice programs that will meet the needs of Indian people in Indian
country. The effect, if not the intent, ¢f the regulations, particularly as they would be
amended, is to carry out the non~Indian model of »ocial services and at funding levels that
arc woefully inadequate to meet cxisting need.

Section 20.10(b). This is onc of many provisions that appears to apply only to
Bureau-operated programs and not to programs operated by tribes under the Self-
Determination Act. As indicated earlier, the Tribe opposes the implication that the remaining
provisions do apply to tribally-operated programs. Again, Section 20.2 should clarify that the
regulation does not apply to tribally operated programs, although it may be looked to as a
guide by tribes in administering such programs.

Section 20.10(c). The Tribe objects to the mandatory use of OMB forms, particularly
in tribally-contracted programs, and in subsection (1) objects to the requirement for
maintaining claborate case plans. In subsection (2), casc notes, rather than a full namative,
should be sufficient.
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Section 20.11(c). The case plan requirements, again, are unrealistic. This subsection
should be deleted in its entirety. In the alternative, case workers should merely be
encouraged to develop case plans to the extent feasiblc within available resources.

Scction 20.12(b). The Tribe objects to reducing the advance notification period from
20 days to 10 days. The Tribe also suggests that advance notification not be mandatory in
the case of financial assistance increases. Likewise, the Tribe objects to the shortening of the
time period for notification prior to suspension or termination of benefits in subsection (2).

Section 20.13. The Tribe objects to the mailing requirement for decisions to approve
benefits, given the costs of the proposed “certified mail retum receipt” requircment.. The sole
purpose of the notice is to advise the applicant of appeal rights and applicable time frames,
matters which are irrclevant in the case of a decision approving benefits.

Section 20.14. Subsection (a) fails to specify what "other necessary documents” might
be required to stop payment on a check. There should be no requirement for a client to
complete documents before the issuer authorizes a financial institution to stop payment. In
subscction (b) the Tribe objects to any limitation on the legal obligation to pay benefits not
paid duc to administrative ervors, irrespective of the fiscal year in which the administrative
error occurred. In subsection (c) it would appear unnccessary to establish an opportunity for
a voluntary resolution where an adjustment involves underpayments rather than overpayments.

Sections 20,15 and 20.16. In the event these regulations are revised to apply to tribal
contractors, the Tribe strenuously objects to the excessive reporting requirements imposed
under this section. Such reporting requirements are inconsistent with the Tribe's "mature
contractor® status under the Indian Scif-Detcrmination Act, and are otherwisc inconsistent
with the intent of that Act's 1988 amendments. Likewise, the Tribe strongly objects to any
mandatory imposition upon tribes of prescribed staffing patterns and (o any involvement by
an Area Director in a tribe's determination of appropriate staffing pattemns.

Section 20.21. The level of coordination with other programs anticipated in subscction
(a) is not realistic and, in the past, has gencrally not occurred. 1n subscction (¢} the Tribe
strongly objects to increasing redeterminations to every 3 months from cvery 6 months for
unemployable recipients of general assistance. There is no justification for this substantial
increase in workioad. Similarly, the Tribe objects to inclusion of the word "personal” in
subscetion (€X2). In subsection (gX1Xii). the Tribc questions the exclusion of "business
cxpenses for depreciation and for purchase of capital cquipment and payments on the
principal of laans for capital assets or durable poods™.
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Among the most unrealistic aspects of the regalation is subsection (j), requiring *an
cmployability plan with specified timeframes that will lead to gainful employment.” In
reality, the severe socio-cconomic conditions which face most reservation communities make
such a plan virtually impossible. Nonctheless, at considerable expense the new regulations
would mandate the development of precisely such plans.

Subscetion (j(1)vi) unwisely exempts a parent caring for children only up to the age
of 6, a restriction which may well lead to increased levels of child neglect duc to forced
employment. Finally, subsection (j)(2Xiiii} [sic] shoald be revised to eliminate multiple
layers of burcaucracy involved in determinations on the acceptability of proposed programs or
training,.

Section 20.21. The proposed revision represents perhaps the worstexample of making
regulatory changes where none is needed. But for the limitation to state payment levels, the
current regulatory regime works well, yet the proposal would virtually triple the length and
corresponding complexity of the system. The Tribe objects to the provision in subsection (c)
requiring active exploration of a myriad of other funding sources as a condition to receipt of
child -vclfarc funds. History has shown that the Bureau has been totally unable to coordinate
the delivery of scrvices from these different funding sources. Indeed, in the casc of the Tribe,
the Burcau has actually denied approval for grants that would have facilitated this very
coordination. The Tribe thercfore strongly objects to proposed new subsection (c).

Once again the Tribe objects (here, in subscetion (d)) to the setting of payments
according to statc-cstablished payment rates.  Subscction (c) will not work in the ficld, wherc
frequently no licensed out-of-home providers arc available. To cite an example from the
Tribe's experience, onc day the court ordered that i8 children be placed. Confronted with a
daunting situation, the Tribe within 24 hours drew upon child welfarc assistance funds to
cstablish, stock and staff a local sheiter. Child welfare payments were capped at the rate of
$55.00 per day. This is but another cxample of the inability of the draft regulations to
accommadate what is actually happening in Indian country.

Subscction (f) repeats the unrealistic cxpectation of a "case plan” prior to approval of
caclt in-honic carc provider. Subsection (g) should not be limited to out-of-home
placements, since similar purchases may be cqually necessary and cssential to secure or
stahilize an in-home placcment. Finally, the Tribe objects to the burdensomc approval
process for adoptive subsidics, matters which should not be handled differently than ordinary
foster carc assistance. “The Tribe also objects to different approval processes depending upon
the Tudian suuus of the adoptive parcnts, since the focus should alwavs be on the Indian child
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Section 20.23. As noted carlier, the proposcd revision would effect a substantial
restriction in the types of needs which may be addressed by the miscellancous assistance
program; 5o justification has been offered for such a restriction.  Even within the thrce
restricted eategorics, the regulation is considerably more limited than current program
standards. Yor instance, subsection (1)(2) limits disastcr assistance to "onc time" assistance
irrespective of the particular circumstances. The Tribe recommends adoption of the bold type
version of subscction (1)}(a). On the other hand, “special personal needs” (subscction (2)) are
left entircly undcfined. Given the reference to "mental or physical™ rcasons for a special
needs allowance, the limitation to a "onc-time” allowance is especially peculiar.

Burial assistance is improperly limited in subsection (3)(d)() to a Y-day rule which
mnores circunistances that might have led to a longer absence fram the reservation, such as
hospralization or long-term care outside the service area. “Ihie Tribe also objects 10
impasition of statc-cstablished or Secrctarially-cstablished burial rates i lieu of tribally-
established rates based upon local conditions. Finally, in subscction (g) the term “culturally
relevant tribal burial practice™ is not defined.

Seetion 2024 Ihe proposed revision represers i whalesale reorgamzation and
expansion of the current regulations governing fannly and comunmny services. The reason
for reonpmizing and expanding this section is not sci forth m the preamble and 1s certamly
not apparent fiom the section itself. Indeed, the mimberig systein 1s 9 confused that this
section is vinnally ninpenctrable.

1Tie previsions on pages 51 through 54 (which all appeas to e part af section
20 2 e of particulin concemn to the Tribe due 1o the extent ol case worher
ducumentation requireiments (including, medical exammatian requearements w non-child
proteciion caees). mandatory: minimum momhly vists repardles of pantealar cacunistanees,
mandaony wonthly wntten reports (again, notwithstanding patticalar rcunistanges), annual
winten evalitmons lor licensed foster famihies (even where, as with the Tribe, families are
heensed 101 twa veas upon complenon of an exhaustive evalinon process). nnclatory and
e e renmnieaten sen s (motwithstandimg the ahvence of one or borl poarems,
mappipnate tposion of standards applicable to trbal coun privecdings gulsections L8]
and (W) (p &30, and appropnate assiganient to case worhers af functions which may
alteady be pertonued by anbal icensing anthonties (snlsection )

Phie tevalazons wweach the eaneme i tlse provisions revatdine s ot day case plan sey
fonly i snbsecton G Wihile case plans snclas s ity e possible nesame
st es. s sunply ot feasibie nemost stuatons b eccotans ot waithi the atliny
T et oo all tese pegqmiren et e B e s gt ke [LTHES Y
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when monitoring tribally— administered programs, without any corresponding bencfit for the
Indian children and familics given the limited available resources. In short, most of the
provisions set forth in 20.24 arc absolutely unacceptable.

Section 20.26. Subscction (a)(1)(i) should be revised to accommodate requests from
casc workers and medical providers. Subsection (iii) of the same section should be deleted;
again, documenting that all other sources have beea explored is both unrealistic and harmful
to the recipient wio must await completion of all these tasks before receiving institutional
| care,

The Tribe also objezts to subsection (a)(1)(vii), forbidding any adult care payment
before all client eligibility factors and need have been determined and the client has been
certified eligible. Such a provision will prohibit placement of an adult who may be in
immediatc extreme hardship. The Tribe also objects to subparagraph (3)(i), and to imposing
upon recipicnts the daty to immediately inform the Bureau of changes in status; physically
and mentally limited clients, including clderly clients, can hardly be expected to provide such
notification, and their failure to do so should not operate to their prejudice.

Scction 20.27. This major shift in the current regulatory regime will mandate
implementation of the work experience program (WEP) for all employable recipients. With
WEP tied to general assistance, and general assistance tied to unrcalistically-low state
cstablished rates, the funds available to cover the required work could well be less than the
prevailing minimum wage. Such a radical change from the current regime should not be
institutionalized in the absence of a very broad dialogue with all Native American tribes. As
with similar provisions elsewhere in the regulations, the requirements for a "casc work plan”
and an "employability plan™ will simply add to the administrative costs of operating these
programs. Morcover, under subsection (d), grant assistance funds will not be available to
administer the work experience program. The source of funding for this program remains
vnaddressed. To suggest that tribal funds should be tapped to support this new federal
initiative (subsection (g)) is absolutely unacceptable.

Subpart 20.23. ‘The draft revision leaves largely untouched the provisions set forth in
existing regulation. The Tribe docs object, however, to new bold language which would
require a tribal contractor to follow the same appeal process established in connection with
Burcau eligibility detcrminations. The appeal process established by tribes will be governed
by the tribal constitution, tribal law and custom, the due process clause of the Indian Civil
Rights Act, and the policy cstablished by the tribal government within the tribe's available
resources. The Tribe strenuously objects to any suggestion that the Burcau may dictate tribal
appellate procedures.
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Hoporable Area Diecton
September 20, 1991
Papge 13

Section 20.35. e Tribe's objections to Subpant E. stem from its concems regarding
the massive increascs in documeniation and case work rcquired in the carlicr subparts. Taken
together, the effect, if not the intent, is to establish tremendously burdensome requirements on
tribal contractors, requirements which will never be met by Burcau—administered programs
and which cannot possibly be met by most tribally-administcred programs. Through
monitoring functions the Bureau will then document o substantial pon—compliance ratc and
usc those findings 10 justify terminating these programs in their entirety. While this scenario
may well pot be intended by the drafiers of the new proposed regulations, there can be little
doubt that precisely this scenario will unfold following their promulgation.

CONCLUSION

The Ramah Navajo School Board is alarmed at the direclions being taken in the
proposcd draft regulation. Whilc the Tribe is critical both of the Department’s failure to
provide for adequatc tribal consultation and its failure to undcrtake a meaningful, in~depth
and expert comprchensive analysis of the social service problems facing Indian people, the
Tribe is grateful to have this opportunity to comment before the regulatory process goes any
funther. It is the Tribe's hope that, upon further consideration of thesc and other comments,
the Department will suspend the current regulatory initiative to revise 25 C.F.R. part 20

Wec appreciate the opportunity to submit these comments on behalf of the Ramah
Navajo School Board.

Respectfully submitted,

SONOSKY, CHAMBERS, SACHSE, MILLER & MUNSON

z

1loyd Benton Miller

LBM/ms
o Robent Newcreate
Theakh & Sacna) Servaces Dhtecsn (v kiefax)

VWS ICIASTL fem
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RAMAH K VAJO SCHOOL BCARD, INC.

TELEPHONE P.O. DRAWLER A
'505) 775-3256 PINE HILL, NEW MEXICO 87357
May 31, 1991

Dr. Eddie Brown, Assistant Sccretary
U.5. Department of Interior

Interior Building

18th & C Street, HW

Washington, DC 20240

Dear Dr. Brown:

The Ramah Nnvu_!o School Board, Inc., (RKSB) located fn Pinc Hill, New Mexico,
has been contracting its Socinl Services Program from the Bureau of Indian
Affairs (BIA) pince 1978 under Public Law 93-638, the Indian Self-Determination
Act. We write to request that jyou withdraw proposed social secrvices and
financial assidtance regulations which are being prepared for publication ns a
Hotice of Propo‘sied Rulemaking (NPRM). The draft cegulations were approved by
an Acting Assistant Secrctary oa March 13, 1991,

We are concerned that the draft regulations approved on March 13 bear little
resemblacce to those provided at the public meeting we attended on Hovember 6,
1990, in Phoenix. At that time RHSB went on record objecting to the limitnd
field "consultatioa" hearings (3) conducted after limited notice in the Fedesai
Register (15 working days only prior to the wmectings). RNSB further objected
that the Bureau had ¥ormulated draft regulations for Social Services Programs
without meaningful  tribal participation in the formulation of that draft. The
erplanation for revising the regulatioos as published in the Cctober 19, 1990
Federal Register was woefully inadequate. RNSB found that thz proposed draft
regulations for the Xadinn Seclf-Determination Act as amended by P.L. 100-472
were in  coaflict ,id.r.h the Burcau's proposed draft regulations for Social
Services Programs. ‘We found resource issues related to fulfilling requircments
of the draft regq'lar.‘_ons which went unaddressed. We found questionable
reporting requircments. RNSB called for the Bureau to establish a work group
open to tribel representatives {rom cach Area to convene and review the draft
regulations with a yiev Lo rewriting the d-nit with mcaningful tribal input
(not limited public hearings). As over 70% of BIA Social Services Prograes are
tribally contracted, that product should then be reviewed by the Coordination
Horkgroup for P.L. 93-638 regulations (already established by the Burcau and
tribes) for consistency in mecting the mandates of Indian Self Determination.

RRSB 15 disappointed that the Bureau has not provided tribes and ttibal
orpamzations with coples of the March 13 draft for review and comment. We
understand there are new developments in the draft which do not reflect tribal
participation and input. Among these are the following:

t. The revisions to the draft purpert to reduce the noncompiiance rate ol
eligibilicy for Generul Assistance (30%) uhich is, apparently, the BlA's
only rationale for promulgating nev regulations. We que.tion the
validity of the Bureau’s nssertian that 0% of individunls roceiviap
Geaeral Assistance (GA) are aot eligible, RNSB participated in the 1988
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to Dy, Brown

Page two..

Hay 31,

1991

quality control review and belicves the sample of cases reviewed to be
less than scicatific and the criteria used in the reviev co deteramine
eligibility faulty. Absence of the reviewers criteria in a clients file
(Certificate of Indian Blood or ecvidence of residence) do not
necesserily indicate noneligibility.

Concomitant with the proposed regulations on GA is the BIA's proposed
reduction of $12 million and 12,000 GA cases in Fiscal Year 1992. At no
time has the BIA discussed this with RKSB or any tribe or tribal
organization that we knov of. We are concerned for the adverse impacts
this will have on the Ramah Navajo Community, perticularly the elderly,
We understand the proposed regulations would require all "employnble”
GA recipients to participate in "employability plans” without regard to
sge. There are no provisions for supportive services such as employment
counseling, training, substance abuSe treatment, transportation or ¢hild
core, all of which are necded 1o the Romah Nevajo Comaunity to assist
people to obtain job okills and gainful employment. Additionally, the
BIA has appareatly failed to coordinate the developaent of"cmploy-
ability"™ requirements with Job Training Partoership Act programs and
with the Department of Labor. The BIA FY 1992 requests for an increase
in Employment Assistance funds will provide a national increase of only
262 training slots. Clearly, these increased alots will oot offset a
decrease of 12,000 GA cases.

Time frames haove been reduced which will have impacts on both cliests
and program administration: the current requiremest to give GA clients
20 days written notice prior to termination or decrease in besefits
would be reduced to 10 days; the curreat requiremest to redetermine
benefits every six months for nonemployable recipients would be reduced
to quarterly redetermination.

The proposed regulntions would require tribally operated Social Services
Programs to obtain approval from the Office of Manngement and Budget
(OMB) for the use of tribal forms. This would be a wmajor new
developaent in BIA policy for sclf determination. Issues of this nature
nced more intensive and meaningful tribal input and should be considered
in the cgtablished forum (Coordination Workgroup) for F.L. 93-638
regulations and contracting mstters. How would this even work? It
requires further consultation.

The proposed regulations would require tribally operated Social Services
Programs to report "unit costs" for program cxpenditures, but “unit
costs" are not defined. In that Congress expressed an intent in the
legialative history of P.L. 93-638 and 100-472 that the Federal ngencies
negotiate reporting requirements with contractors, the Bureau's draft
regulations for Social Services Programs and its reporting requiremecats
may represent a departure from Federal self determination policy and
intent.
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Letter Lo Dr. Beown
Page three...
Hay 31, 1991

Ay a cesult of Lhese and othec probless with the proposed regulations, we ace
requesting that you withdraw and abandon the HMarch 13 regulntions. As an
alternative, we recommend that you establish a process, in cooperation with
tribes and tribal organizations, to develop social services policies that
reflect the developmweats over the pest  twventy years of tribal humsa servicea
aystemo and in socisl services as s discipline. The folloving sre objectives
vhich ve believe such a process should accomplishy

1. Conduct an icventory of existing social services programs on Indian
lands. (For exzample, you may not be awnre that over 70T of BIA socisl
services programs are coantracted by tribes.)

2. Ideatify guccessful and tonovrtive tribal approaches to gervices for the

elderly, child welfare servicen, substance abuse services and employment
training prograss.

3. Identify and describe cage maragement and resource coordination systeas
used by tribes.

4. Identify the Tribe/Agency social services funding levela that would be
needed to restore resources lost because of in{lation, reservation
popuiation growth and BIA erpropriation of Tribe/Ageacy dollara.

5. Ideatify tribal nceds for professional level staffing, resource
developeent, techaical sssistance, supervisor training and casework
trainiong.

6. Develop n amission statement for tribal/BLA  social secvices that
reflects:

. Tribel Self-Deteraioation Act contracting.

. Coaprebensive and coordinated human services systems.

. The role of human services ia tribal cconomic devclopment.
L]

The diversity of human services needs for 300 tribes and 200 Alasks
Native villages.

7. Develop a BIA socisl services budget request for the FY 1693 budget that

veflecta:

. Restoration of hase Tribe/Agency funding to at least the 1981
inflation plus population growth level.

. Funding for comprehensive gservices fncluding child velfare systess,
services for the elderly, substance abuse services and esployuent
and-graduate levels. “Aepaman [N gt

. Funding for professional tr niug( of social workers at the
undergraduate ard graduate levels.
. Training and technical assistance in the areas of case managesent,

casework services, in-hoae Support services and progre management.




letter to De. DBrown
Page four....
May 31, 1991

This cooperative Tribal/BIA social Services policy developsent process wvould be
consistent with ysur stated commitments to support Indian Self Determination.

We look forvard to receliving your respoms: o this letter 4o the next thirty
days o that we can begin workisg v the BIA on the policy development
process descxibed above, nnd ao that the rc-.lta can be incorported into the FY
1993 proposed BIA budget.

Sincerely,

RAMAH NAVAJO SCHOOL BOARD, INC.

i TS ™

ﬂf/ Benaie Cohoe

Executive Director .

Marths Garcin, President, Ramah Navajo Chapter

Nelson Thompson, Delegate, Navajc Natioam Counmcil

Robert Newcombe, Benlth & Human Services Director, RNSB

Larry Winn, Acting Soclsl Services Director, RNSB

Senate Select Committee Hembers

New Mexico Congressional Delegation Members

Honorable Sidmey Yates, Chairmen, Bouse Subcommittee on Iaterior
Appropriations

Senstor Robert Byrd, Chairman, Seaate Subcommittee on Interior & Related
Agencies
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RAMAH N~VAJO SCHOOL LOARD, INC.

TELEPHONE: P.O. DRAWER 10
(505) 775-3256 PINE HILL, NEW MEXICO 87357
FAX 775-3240

July 31, 1992

The Honorable Daniel K. Jnouye, Chairman

Select Committbe.on ¥ndi¥onhffmdrgvermes FET N
United State Sgnate

838 Senate Hart Office Building

Washington, DC' 20510

Dear Senator Iﬁouye {

As the chail:rx\afr of the Senalq)§ '- prgnit tee on Indinﬁ Affairs,

this letter is§to forward HoWds Qb %dur have recentily sent to

the Bureau of Mndian ASf alled-Initiﬁtives for

Improving the jAdministrgd DI [ Improvemelt Program
N informathon as we

Burecu-wide. Ve sendW ¢
believe it is just oneW NCigencies' fefusal to

fully embracef the on and fEducation
nts of %988, and

Assistance ct, ) fmerome
represents continuingg } " gbvert thefjintent of
Congress embodiedfir o A and its lggislative
history. i

a
@of the immedifate intro-
je < hewly proposed Bmendments
forwarded to the Sspate Select Tamy ee on Indian Affaiirs earlier
this year. Left ‘without Zurther legislative clarification on
technical points related to the cverall spirit and intent of the
Act, the Federal agencies will continue to perpetuate tpe Federal
domination of tribal self-determin¥tion contracting lndﬁa bloated
Pederal contract ménitoring bureaucracy. z

Again, we state fo
duction and passage of the

F. L AR R
Thank you fior your attention to these matters on behalfiof tribes
and tribal Jorganizations nationally.

Sincerely,

RAMAH NAVAJO SCHOOL BOARD, INC.

Lot e L ()

Bennie Cohoe, Executive Director

BC/RN/mc

xc: Martha Garcia, President, Ramah Navajo Chapter

Board Members (S)
Lloyd Miller, Attorney, Sonosky et al

ENCLOSURE

s a

“ BESTCUPY AVAILABLE
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" RAMAH NAVAJO SCHOOL BOARD, INC.

TELEPHONE: P.0O. DRAWER 10

(505) 775-3256

FAX 775-3240

July 30, 1992

g
Dan Morgan, Ch“ieﬁml .

Pivision of Hns.usin'q' Services, BIA
Department of { he*Interi%r-,«koomx-4640»-znmaﬂwr B
1849 C Street,)
Hashingtor_\_, C, 20240

Dear Mr. Horqa%: )
Reference is de to a memor\nﬂn ated July 7, 19925 from the
Deputy Commiasslioner of Indidp¥y f o all Area Dickctors and
Housing Officeks regardipi B '-.- Improving jthe Admin-
istration of Ayl & Re¥pn (HIP). Bugsay Hide. '
Nt i

This memo was éndent and
received here ¢ Assistant
Area Director th & Human
Services Dire &, spoke to
Rop Thurman o >d that we
would organisz proposed
initiatives for week. Mr.
Thurman welcomed with our
thoughts.

VR Q *

It must be stated up front, hlnkly, that we Heliecve the
Bureau has gone off the deep &nQ WY S hese proposed initiatives to
the extent the Burgau intends to impose additional policy require-
ments on tribal cotractors. The Final Rule on 25 CFR 256 for the
HIP which the Bufeau, without; tribal consultation, 'rushed to
publication in thed}Federal Registbt, effective February 26, 1992,
is already a violaflion of the spifit and intent of the Indian Self-
Determinat iifd® Education Assistance Act as amended (see our
Comments fixed to Ron Thurman on November 13, 1990, copy-attached).
This publiBation of regulatiéns which effects tribes and tribal
organizati 'ns contracting pursuant to P.L. 93-638 is completely out
of sync wifh what has been labeled a joint Tribal/Pederal Agency
consvltatifn effort to draft a comprehensive set of self-contained
638 regula!.‘.’ions as mandated by the Act as amended (a process that
is still o;ggoinq after four years). The right hand of the Bureau
does not appear to know what the left hand is doing.

preas *o oy

It is quite clear from the leg/slative history of the Indian Self-
Determination and Education Assistance Act Amendments of 1988, as
reflected in Senate Report 100-274, which expresses Congressional
intent, that Federal agencies are to cease the practice of imposing

PINEZ HILL, NEW MEXICO 87357
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Letter to Dan Morgan -2- July 30, 1992

agency policies and compliance requirementa on tribal contractors.
This intent was flaunted by the Bureau in publishing the revised
HIP regulations which placee the HIP Model cContract, a generic
Bureau policy, into regulation. There now appears to be a further
aaaeult on thia intent az reflected by the proposed imposition of
edditional generic Bureau policiea and compliance requirementa on
tribal contractors. I quote to you from Senate Report 100-274
certain pertinent sections which deal directly with Congreaeional
intent in thia matter:

"the intent of thie amendwment ie to prevent Pederal
egencise from impoaing unneceeaery contract compliance
and reporting requirements om tribal contrectors through
the use of adminietretive policy directivee... which have
been used in the paat to impoes new conditione on tribal
contractore.

Similarly, the Committes intends for the amendment to
prevent the Bureau of Indian Affaire from requiring
tribal contractore tc adhere to atandards or procedurse
conteined in the Burcau of Indian Affaire Manual (BIAM).
The Committee amendmsnt aleo prevente the Bureau of
Indian Affairs from requiring tribal contrectors to
utilize financial, procurement, trevel and personnel
eyatems or proceduree utilized hy the Federsl Government
for the internal operation of Pederal agenciea. Thie
amendment ie further intended to prevent other agencies
within the respective Departmente...from impoaing new
conditions on tribal contractore such as a requirement to
conduct additional audite in excese of thoee required by
the Self-Determination Act and the regul atione
promulgated thereunder.

It should be clear from the intent of the Indian Self-
Determination Act that the adminietrative procedures and
methods used by Fedsral agencies for their own internal
operationa ahould not be impoaed on tribal contractore."
p.20

"Theee amendments are conaistent with the philosophy that
the Federal government ahould not intervene in the
affairs of Stete, local, or tribal governments except in
instances where civil righte have been violated, or gross
negligence or mismanagement of federal funds is
indicated, as provided in Section 109 of the Act... The
Committee recognizee that there may be legitimate needs
for information for stetistical, reeearch or eveluation
purposea, and that these needs may be negotiated with
tribes. Tribes may or may not consent to reports for
such purposes... Tribal compliance or noncompliance with
auch reporting requiremente ia not to be used by the




Letter to Dan Morgan -3- July 30, 1992

Federal agencies as the basis for withholding or
terminating contract funds." p.21

“This section is also intended to emphasize the need for
the Federal government to consider tribal needs on a
tribe-by-tribe basis, and to move beyond the tendency to
develop "generic" policies applicable to all tribes re-
gardless of needs or conditions. A corsllary of this
statement is that new tribal policy proposals, if they
are to be effective, will have to come from the tribes
themselves.” p.16

“The elimination of otherwise applicable federal procure-
ment law and acquisition regulations, combined with
authorization by the Committee amendment of so-called
"mature contracts" is intended to decrease the volume of
contract compliance and reporting requirements associated
with tribal contracts, and to decrease the volume of
necessary contract monitoring requirements on the Federal
agencies. The Committee therefore expects that the
federal contract monitoring bureaucracy that has replaced
the federal service bureaucracy will be greatly reduced
over the next three years.” p.19

Put simply, the Bureau was wrong to publish the revised HIP
regulations and they are wrong in proceeding with the proposed HIP
Improvement Initiatives which impose any additional requirements on
tribal contractors. While the Bureau may be "bstween a rock and a
hard place" with the 0Office of Inspector General and with internal
Bureau reviews using A-123, when it comes to tribal contractors the
overriding factor is the Indian Self-Determination Act as amended.

Pursuant to the Single Audit Act and provisions of P.L. 93-638 as
amended, this organirzation undergoes annual independent audits (in-
clusive of HIP) by a Certified Public Accountant using OBM Circular
A-128 guidelines. There have never been significant questionned
costs under our HIP program. While the Bureau is welcome to one
annual contract monitoring visit at Pine Hill to check compliance
with the provisions of our contract, the Bureau has no business
conducting A-123 reviews of any tribal contractor. Therefore,
while the Bureau is free to undertake initiatives to improve the
administration of Bureau-run HIP programs, initiatives to improve
any individual tribal program cannot be undertaken without tribal
consultation and tribal consent. Unless the Bureau has reason to
believe there have been civil rights violated, gross negligence, or
mismanagement of feder»l funds in individual tribal contracts
pursuant to Section 1C. of the Act, the Bureau should stay home.
This is what is meant by the intent to decrease the volume of
contract compliance associated with tribal contracts and contract
monitoring requirements of the Federal agencies. This is what is
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Letter to Dan Mo:gan -4- July 30, 1992

meant by moving beyond the tendency to develop 'generic® policies
applicable to all tribes regardless of needs or conditions. This
is what is meant by an orderly transition from the Federal domina-
tion of programs to meaningful participation by Indian people in
the planning, conduct, and administration of those programs and
services.

Specifically, to address the objectionable parts of the Deputy
Commissioner's July 7 memo, we make the following comments:

PROGRAM ELIGIBILITY

1. Ensure that_applicants establish and document their eligibi-
1it or HIP services. All ineljigible and applicants who have
pot established their eligibility must be denied service.
Ensure that BIA housing staff monitor and enforce tribal HIP
contract compliance with eligibility requirements:

-A_register of all projects completed since October 1,
1986: Sounds like it might be useful. However, it may
also be a burdensome administrative requirement with
which tribal contractors may not wish to comply. Always
with the Bureau, particularly with HIP, is the issue of
adequate program funding. We struggle with trying to get
the greatest amount of construction possible out of the
minuscule annual allowance ($112,000) we receive. We
have dne progran. staff who functions as an
administrator/construction boss funded out of this
amount. We do not have adequate funds to comply with
every administrative initiative that non-construction
Bureau personnel dream-up.

-Procedures for determining HIP_ applicant‘'s financial
resources: You can dig this hole of an administrative
requirement as deep as you want to. If we had the funds,
we could have a full-time financial eligibility worker
for the over 100 applicants that currently have applica-
tions on file - but we don't. 1f the procedure isn't
simple and doesn't have limits, it's probably too
burdensome.

-The Indian Housing_ Authority must certify that HIP
appli-cants are not eligible for HUD housing: Time
consuming, bares a cost, and is administratively
burdensome. These types of activities do not get the
housing projects completed given the scope of the housing
need in the community and the inadequate amount of annual
funding.

125  BESTGOPY AVAILABLE
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~The BIA area and a cy offices must perfo a al_A-
123 reviews: Not on tribal contracts! Not on our
contract! The Bureau may perform an annual monitoring
review of ~orpliance with the provisions of our contract.
Otherwise, our annual audit reports serve as a monitor of
our adherence to A-128, which is the circular which
governs RNSB's programs.

env Housing Improvement Program funding to all tribes that do

npot have valid and consistent inventorie housing needy
\uth a detajled analysis of needs for each house: We are con-
cerned with the validity of our housing inventory. It is in
our best interest to have it as accurate and detailed as
possible. But it would be a violation of the law for the
Bureau to deny funding to a tribal contractor on the basis of
not having valid and consistent inventories unless a contract
proposal was properly declined in accordance with Section 102
(a)(2) of the Act or reassumed in accordance with Section 109
of the Act. Funding cannot lawfully be withheld. otheruise,
from an existing contract.

In summary, We appreciate being consulted with in these matters,
and are always glad to provide our input. We become deeply
concerned, however, when our comments are not earnestly considered,
as appears to be the case with those we sent in response to the
proposed HIP rule in the Pederal Register dated September 12,
1990. None of our comments were reported in the Final Rule
published January 27, 1992. There was only a 60 day comment period
for the proposed change while the Bureau took over one year before
publishing the final rule and no meaningful tribal participation or
consultation took place before or during this rule making process
to our knowledge.

Now the "rule” mazking process for HIP continues on a different
track with complete disregard for the P.L. 93-638 regulation
drafting process which has been ongoing for four years, a process
mandated to include the acti-e participation of tribal governments
and organizations, which is intended to result in all regulations
relevant to Indian Self-Determination contracting being published
in one place. With specific regard to the HIP Improvement
Initiatives in the Deputy Commissioner's July 7 memo being imposed
on tribal contractors, this is entirely out of order as are the
current HIP regulations effective February 26, 1992.

Sincerely,

Rg; NAVAJO SCHOOL BEARD, INC.

Bennie Cohoe, Executive Director

xc: Richard L. Evans, Supt., Ramah Navajo Agency

68-408 0 - 93 - 5
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COMMENTS ON THE BUREAU OF INDIAR AFFAIRS PROPOSED RULE ON THE
HOUSING IMPROVEMENT PROGRAM

Ramah Navajo School Board, Inc.
November 13, 1990

The Ramsh Navajo School Board, Inc., (RNSB) located in Pine Hill, New Mexico,
has been contracting its Housing Improvement Program since 1978 pursusnt to P.L.
93-638, the Indian Self-Determination Act. RNSB is on record in its contract as
opposing the so—called HIP Model Contract, as the HIP Hodel Contract has exceeded
the current regulations at 25 CFR 256 in its requirements imposed on tribal
contractors, has been used by the Bureau to raise threshold issues in awarding
continuing funding in our 638 contract, and as implemented by Bureau program
people with regards to tribal contracts, has had the net effect of limiting local
control over H.I.,P. It is because of this that RNSB views the Bureau's proposed
as unacceptable. Basically, the proposed rule seeks to institute the Bureau's

policy of the Model Contract into regulation. It will have the ef{fect of further

limiting the flexibility of tribal contractors to implesent H.I.P. locally,

according to the plans, priorities and requests of the tribe/s served. The
Bureau is seeking to give its Model Contract policy the weight of law in
regulation, forcing tribal contractors to adhere to the specifics of a generic
Bureau program and increasing Bureau control of those contracted programs.

The Indian Self-Determination Act was passed in 1975 to, among other things,
assure maximum Indian participation in the direction of Federal services to
Indian communities, giving them an effective voice in the planning and
implementation of programs so as to render such services more responsive to the
needs and desires of those communities. P.L. 100-472, the Indian Self-
Determination Act Amendaents, were passed in 1988 to resove many of the

administrative and practical barriers that sees to persist under the Indian Self-

Determination Act, and to increase tribal participation in the management of
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Federal Indian programs. Congress intended regulations regarding contracts under
the Indian Self-Determination Act to be relatively simple, straightforward, and
freec of unnecessary requirements or procedures (see Senste Report 100-274, p. 38)

The Bureau':s proposed rule for HIP does not simplify, does not reduce
requirements or procedures effecting 638 contracts, but instead has the opposite
effect of increasing regulations and requirements. The proposed rule printed in
the September 12, 1990, Federal Register, not only expands on most existing
sections in the current regulation at 25 CFR 256, but adds two new sections and
two appendices.

RNSB supports the refinement and simplification of the existing regulations,
but the Bureau has not achieved this. Furthermore, RHSB objects to " the Bureau
publishing a proposed rule, which will have an impact on £38 contracted prograss,
outside of the well established process which the Bure « and tribes have been
participating ian together over the past two years to write implementing
regulations for P.L. 100-472 and P.L. 93-638. The Act specifies that all
requirements for self-determination contracts and grants under the Act shall be
promulgated as regulations in conformity with 552 and 553 of Title 5, United
States Code, and that the Secretary shall consider and formulate appropriste
regulations with the participation of Indian tribes. Such proposed regulations
are to contain all Federal requirements applicable to self-determination
contracts and grants. RNSB finds that the Bureau's publication of the proposed
rule for HIP with a 60 day comment period does not meet this statutory
requirement.

It should be further noted that the proposed draft regulations for 638,
particularly at Subpart O (Department of Interior Program Requirements), seem to
be in conflict with the Bureau's proposed rule for HIP as .regards tribal

contracts. RNSB recommends that the Bureau either establish a work group open to

-2~
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tribal representatives {rom each Area Lo convene and review the propnsed rule for

HIP with a view to refining and redrafting the proposed

rule with meaninpfu)

tribal participation, or that it ahandon its proposed rule completely. Should

the proposed rule be revised with tribal participation, then it should be
reviewed hy the Coordination Workgroup (CWG) for 638 regulations which has
already been established by the Bureau to meet the mandate of P.L. 100-472 with a
suhstantial investrment of time and cesources. The CWG should then finalize the
proposed rule, with any notes on differences between Bureau positions and Tribal
positions left for the Assistant Secretary's review and decision. The proposed

rule would then be ready for the Departmental clearance precess  and publication

as a Notice of Proposed Rule Making.

In general, RNSB has supported use of Bureau policy, e.g., the B.I.A.M. or
the HIP Model Contract, as non-binding guidelines for program implementation.
However, we have stringent objection te the publication of past Bureau policy as
regulation. Senate Report 100-274 made it clear that the intent of the Indian
Self-Determination Act  was ot to impose internal agency procedures and methods

on tribal contractors, but to enable the agency to provide technical assistance

in_a_ noncoercive manner for the improvement of tribal programs. The Bureau, as
exemplified by this current proposed rule for HIP, seems unable or unvilling to
meet this challenge and intent of the Act. The Bureau's response, instead, is to
codify existing policy, i.e., the HIP Nodel Contract.,

In summary, the RNSB objection to the proposed rule for HIP hoils down to the
issuec of control. We view the proposed rule as a prolonging of Federal
domination of Indian service programs serving to retard rather than enhance the
progress of Indian people and their communities. As a prime example, the
proposed rule at 256.3 Policy (d) sets a BUREAU EMPHASIS OF HIP ‘"on repair and

renovation of existing housing while other federally-assisted programs are

-3~
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rasponsible for the bulk of the new house building." IL goes on Lo set funding
calculations to place, agoin, BUREAU EMPHASIS on repair. For a long Lime at

Ramah Naevajo the LOCAL TRIBAL EMPHASIS has been on using H.1.P. for new housing

needs, since the overvhelming majority of the community live in substandard

housing (70% without water, electricity and phone) in harsh climatic conditions.
The community further cherishes the flexibility to change the emphasis of H.I.P.
locally, in s&ny given year, to address special electrification or water line
projects, thereby enhancing the home environment and health status of those
served. The proposed rule does noL address these issues. RNSB believes that if
the proposed rule is made final, that Bureau program personnel will interprate
the rule in the most restrictive sense, Setting up new barriers to lndion Self-
Determination, creating new threshold issues to contracting, decreasing local
control, flexibility, and decision making, and the history of Federal domination

of Indian programs will continue to repeat itself.
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lestimony Prepared
by
Jhe Aberdeens Area Tribal (halrmens® Health Board
for
1nhe Select Committee on Ipdian Affalrs
Regarding
The Proposed DOI/DHHS Joint Regulations for P.L. 93-638
Indian Self-Determination and Education Act Amendments
on
May 14, 1993
Washington, D. C.

Good Morning Senator inouye and Honorable Committee Members, | am Don-
ha wWhitewing-vandall, Executive Director of the Aberdeen Area Triba)
Chafrmens' Health Board. Our Board Members are the elected Tribal Chair-
men of seventeen Tribes In the States of North Dakota, South Dakota, Ne-
braska and lowa and two Tribal/Urban Health Boards They send thelr
greetings to this Committee.

The Aberdeen Area Tribal Chalrmens Health Board has worked since 1989
to ensure active participation in the drafting of the 638 amendments 1t
has been a challenge and at time a frustration. One of the primary con -
cerns of the Chalrmen has been that requlations will be relevant, reasona-
ble, applicabte, and simple

Tribal Governments take account every two, three or four years; as Tribal
officers and Counc!i members are reelected or replaced by thelr Tribal
constituency. This type of accounting is dearly wished upon the Federal
Bureaucracy by Tribal Administrative Officers, Fiscal Officers and Pro-
gram Directors, as we struggle to make sense out of the volumes of regu-
lations each Federal Agency promuigates. Whereupon, the creators of
these rules, disappear into the fabric of the agencies.

Preparation of this document has forced a return to December of 1989, at
the Ramkota inn, in Aberdeen, South Dakota, when the Aberdeen Area Tri-
bal Chairmens’ Health Board called together representatives from each
Tribe in the Area to address the proposed changes desired by the Tribes.
These first preliminary documents and atl related memos, letters and rec-
ommendations which came from the Tribes at that time.
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Most of these recommendations are st{ll reievant and necessary today

The documents are attached to demonstrate the degree and amount of Trt-
bal involvement with the proposed regulations changes, early 1n the devel~
opment of the 638 amendments.

You will note from the lack of follow-up documents that the Aberdeen
Area Tribal participation stopped abruptly when the Steertng Committee
was no longer fynded for participation, in 1990, and those 6 Tribal mem-
bers who continued with the Steering Committee were selected on the ba-
sis of thelr Tribes ability to fund their continued involvement When the
proposed regutations entered the federal agency Systems for review, in
the 1ast two years, communications with Tribes became sliower and even-
tually came to a standstill

Tribal people conlinue o wait for the process to move forward in the de-
velopment of the requlations

Tripes realize that the rederal Government must be accountable and has
responstbilities to Congress in carrying out {t's mandates Tribal Govern-
ments in several areas of the Country operate very much iike the United
States Government, that {s understandable, as the Unfted Stales patterned
it's structure arter a Tribal government. However, the Tribal Governments
of the past, and of the present, allow for 1t's members to have direct input
to decisions of the Government and the manner of applicatfon of Tribal
laws The sheer size of the current United States government {s prohibf-
tive of this “community” tnvolvement and loops-upon-loops of “communi-
ties” and Individuals can, sometimes, derlect the laws and their intents to
assist Tribal people of this nation. The “indfan Agent” mentality of yes-
terday s still present in the current Department of the interfor and the
Department ¢f Health and Human Resources, perhaps, it is present (n the
Country also.

The 638 regulations changes needed by Tribes al their foca) levels were
not large, nor complicaled, as | think our attached documents will show.
But, In the process of requesting change, we have prodded the sleeping
hehemoth, and the agency moves slowly. Too slowly.
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In the past five years we estimate that we have lost a miinimum of |, 368
human lives to the disease of alcohotfsm and chemical ahuse Some of
these may have been avotded {f prevention activities were atiowed in the
Interpretation of the regulatfons The amount of Tribal suffering and grief
that has been endured, due to agency interpretation, is immeasureahle .

Regulations from different Federal agencies may be (n opposition or com-
pletely different tn application at the Agency/Tribal level

Tribes have no mechanism to ensure thal they were being treated consis -
tently and fairly in the application of these rules.

irtbes have no way 1o aprise the federal agencies of the differences which
exist, from reglon to region, across the Natfon The Issue of Triba, “eligl-
hility” has been a "hot potatoe” for nearly a decade in indtan Country Sey -
eral Tribes have made decisions fn the past to open their enroliment to
Hineal decendency; recognizing Tribal blood to the smatlest degree possi-
ble Other Tribes have held to one-half or one-quarter degree of blood for
enrollment as a Tribal member This element, has a great Impact on the
‘rommunity” and government, even to the kinds of itinesses and behavior
which 1s manifested at the lccal levels These constderations are not giv-
en at the agency tevels angd these differences are not recagntzed not al-
lowed for, and they have perhaps the greatest influence on Tribal gavern-
ments and individual tribal members !n most areas where the traditional
tribal governments exist, this has to be a constderation

Nowhere In the regulatfons currently being proposed is there any provision
made for "negotiztions”, in the true sense of the word The Federal agen-
cies prepare a budget, or expenditure ptan and tribes come In and hear
what thelr plan is and are coerced to accept this expendltyre ptan This is
not negotiations

The pre awar d and proposal requlations are toc long and cumbersome, they
need to be streamlined

The reporting process to Congress needs to {nctude Tribal response Lo en-
sure that a true picture of the regulations at work {s evidenced Lo our
law-maket 5

BEST GUPY AVAILABLE
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A process needs to be identified, developed and applied, throughout the
DO1/DHHS and other Federal Agencies, whereby special conditions of
Tribes need to be “negotiated”, at the local level. The ruies and reguia-
tions need to expand for Tribes who are practicing Seif-determination ac-
tively. Rather than constricting, to exclude advancing Tribatl Nations and
thesr organizations, Federal agencies need to encourage allow their con-
tracting staff to interprete reguiations in the widest manner possible, and
in some cases reinterpreting regulations to a more applicable local scope.
Tribes recognize and understand that this kind of defination of regu'ations
creates a maximum of interaction between parties and more work for the
contractor. The end result of the current process 1s: frustratfon for eve-
ryone and a mintmum of services reaches Tribal people.

The services and programs of federal agencles who work with Tribat Gov -
ernments needs to be examined, in the process of redrafing retevant regu-
lations for use by all parties. At a time in our history when budget cuts
and meaningful readjustments are being made. We want to ensure that
Tribes, who have already suffered economically and socially through the
past three century's are not forced to endure through the next century The
fnclusfon of Tribal input {s cruciai to further the development of team-
work and cooperation fn our provision of programs and services to Tribal

. people.

The current regulations may not have had to be redrafted if the 1975 regu-

1ations had included tribal participation from the levels of program and
services.

The final concern we Teel needs to be expressed is the extraneous agencies
which are not a part of any specific agency but operate autonomously
without the pervue of Tribes. Specifically the Office of Engineering Ser-
vices it seems that they do not abide by the 93-638 reguiations when

-tiey are working with Tribes, thorugh Indian Health Service, to design and \
construct health care faciiities at the local levels. At what point andto
which agencies do these regutations apply?

It is the firm conviction of the Aberdeen Area Tribes that the Oftice of
Engineering Services needs to be merged into the {ndian Health Service.
This would do several things, save contracting funds, and
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and allow more communications on tribal projects We further recommend
that these offices be placed throughout Indian Health Services, where they
are currently working on projects.

There are many other examples of the far reaching erfect of the 638 requ-
1ations which could be addressed here The Tribal goverments and their
staff wiil take the time and continue, in good raith, to put forth their rec-
ommendations when the reguiations are finally published for comment.

we thank the Select Commitee on [ndian ATTairs for thetr time and atten-
tion to our concerns.
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INTER TRIBAL COUNCIL—<ZX
of
ARIZONA

TRITINONY
TO TNE SIMATR COMNITTEE O¥ INDIAN APPAIRS
OVERSIGNT ERAATNGS OK SELY-DETZRMINATION AMERNDKINTS
May 14, 1993

Ny name is Nora Garcia. I am the Chairwoman of the
Yort Nojava Indian Triba. I am eleo the former President
of the Inter Tribal Council of Ariszona.

~he Inter Tribal Council of Arizona is an association
of 19 =ribal governments that was forsed in 1932 to provide
a forim for tribal leaders to protsct tribal sovarsignty
and to strengthen tribal goverrnment.

II. GOALS GF THR SELY-DETERMIMATION ACT ANEMDMEMTS OF 1vee

“he tribal governments in Arizona ware very active in
working with tha Senats Committee on Indian Affairs on the

development of amendments to the Indian Self-Determination

Act in 1987 and 1988. The joint work of the Committes and
of tribal governments led to the Indian Self-Determination
Amendrente of 1988 (Public law 100-472).

Fublic Law 100-472 was signed into law in 1988. For
the pust four and a half years, the former Adminietration
has made only sinimal efforts to implemant Title II, the
Indian Self-Determination Amandments, of PL 100-472.

< am here today to spsak to the importence of Title II

4208 Noch 7th weaue « Suite 200 Phoens, Arizons 856013 « (602) 248-0071  Fax (602) 244-0080
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(the Self-pDetarmination contrecting provisions) of pI. 100-472,

According to the report of the Senate Committee on Indian Affeirs

(Senete Report 100~274), the 19838 Amendments were deeignad to eolve

gaverel vary aspecific Problems for tribal Self-Datermination

contrectore:

o

To cleri€y that federel ecquigition reguletione (41 CFR)
should nat apply to Self-Detarmination contrecte. (25 CFR end
the sincle Agency Audit act would still apply to Se)f-
Determinntion contracts, )

To allow tribee that have Successfully operated contracts for
three or more years, and thet have clean audits, to
consolidute those contracts into one "mature" contract.

To reducs the reporting requirements for "mature® contracts
and to ershacize the role of the annual single agency audit in
financia., accountability.

To proviie protection for tribal contract funding against
federal encroachments for federal pay costs, retirement costs,
conputer equipment coste, contract monitoring coets and other
federal adminietration costs.

To provice a framework for enabling the Congress to determine
the amour: of appropriations needed for tribal indirect costs.
To irsurc that the Burcau of Indian Affairs and the Indian
Health Sarvice fully fund tribal indirect costs associated

with seli-Deteraination contracts,

To provice remedies for indirect cost rate Problesms caused by

the failure of faderal agencies other than the BIA or INS to
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fully fund their share of indirect coets.
o To proviie Pedersl Tort Claims Act coversgs for tribee

carrying out Self-Dstearmination contracts.

o To provides for Federal dietrict court jurisdiction in contract
disputee, and to provide that the Contract Disputes Act
applies to Self-Determination contracts.

These We:e very important gosle thet were aimed at eolving
wany of the mist serious dsy-to-day, practical problems faced by
tribal governtents in Salf-Determination contracting. They were
developed with the active participation of ¢tribal elected
officials, finance directors, planners and procgram Banagers.

I1Il. LEADERSHIP MEXDEU TO INPLEMENT TKE 1988 AMENDMRNTS
Measured against the goals outlined in the Senate Committes

Report, much remains to ks done to provide support for tribal Self-

Determination Act contracting. We are confident that Secretary of

the Interior Bruce Babbitt will provide leadership for the

Department of the Interior in eupporting tribal governments and

Self-Determinition contracting. Below ere some Of the areas of

concern to tribes in Arizona, along with recommendations, many of

which could be implemented administratively by Secretary Babbitt.

A. DQI AND KIA LEADERSHIP FOR SELF-DETERMINATION CONTRACTING
The priox Administration cenducted "strategic planning" for

the future of the BIA. The BIA Office of Program Planning issued
a "Program Strategy Faper™ in March, 1993. It is interesting to
note that Trikal Self-Determination contracting is never mentioned

as a priority for the BIA for the 19%0‘as. In addition, the BINM'&
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"Strategic Mirsion Stetement,” which is on the walla of many BIA
officea, eant_ona gosle such ae "Self-Governance"™ and "Inproving
BIA ADP Capnbilities,® but it never mentions tribal Self-
Deteraination.

The pricc Administration did not meke Self-petermination
contracting a priority. The branch of Self-Determination aervices
continues to ke buried in the BIA Centrel office bureaucracy, down
under the Division of Tribal Servicee. The PY 1993 budgat for the
branch was only $599,000 and 7 FTEs. The Branch of Self-
Determination sServices provides support to over 400 tribal
governments and Indian organizations that have Self-Determination
contracts.

By conmparison, the prior Administration aggressively
implemented ‘. itle III of Public Law 100-472. The prior
Administration created an office of self-Governance within the
office of the :jecretary, and providing it with 8 FTEs and an annual
budgat of $689 000. The Office of self-Governance provides support
to approximately 30 tribes.

In the Fioenix Area, there used to be an Office of Self-~
Determination Services that reported directly to the BIA Phoenix
Area Director. The Self-Determination Specialist functioned as an
advocate for tcribal gavernments within the Area Office with all of
the program .ranchee, the contracting branch and the finance

branch.

The pricr Area opirector placed the Self-Determination

specialist uncer the branch of contracting, which hae defeated the
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purpose of trs position. The Self-Determination specialist no
longer functinne ae an advocate for tribal governments Or as a
xnowledgeable resource for BIA branch chiets and
Superintendenis.
Recommendations:

The Secretary of the Interior should issue a statement to the
tribal goverments and to all levels of the Department and the BIA
to express his clear support for Self-Determination contracting
(and not con.y for Self-Governance demonstration projects).

Secretary Babbit:t should require a monthly report from the
Assistant Secretary for Indian Affairs regarding progress in Selt-
Determination sontracting. The progress report should include the
number of new Self-Determination contracts entered into with tribkal
governments, sunding trends for tribal direct and indirect costs,
contracting trends by Area, and significant accomplishments ot
tribal governnents.

The next Assistant Secretary for Indian Affaire should require
each Area Director to provide a monthly report on progress in Self=-
petermination contracting. Support for Self-Determination
contracting should be the highest criterie for annual evaluations
of the performance of each Area Director.

The branch of Self-Determination Sarvices should ke eievated
to the Office of the Assistant Secretary for Indian Affairs. The
brench of Se.f-Datarminetion Services should function as the

principal ad.qgate for tribal gOvernment Self-Determination

contracting within the BIA and within the Department of the
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Intarior. The branch should be fully funded to allow it to address
the many complex problems of requlations davslopment, training,
delegation of authority, contract support funds and related
concerns such ss Office or Inspector General negotiations of
indirect cost rates.
B.  REGULATIGNS

The lack of leadership for Self-Detsrmination contrscting ie
nowhers more cbvious than in the length of time that it has taken
the BIA and IHS to draft regulations to implement the 1988

Amendments, The rmlutions, and a process of consulting with

tribal governnents on the draft regulations, should have besn the
highast prior:.ty of the prior Administration.
Recommendations:

The Secratary of the Interior should require a monthly
comprehensive gtatus report on the implementstion of all phasas of
the 1988 amendients to the Indian Salf~Daterminetion Act, including
the promulgation of draft requlations,

It is important to publish the draft regulations that are
currently beir.j reviewed in the Department of the Interior and the
Department o7 Health and Human Services. Publishing the
regulations in the Fedgral Register will provide all tribal
govarnments with an opportunity to review the draft reqgulations.
At that time, tribes can advise ths cClinton Administration on
whathar or not the Administration can use the dratt as a framework
for developinc appropriate final requlations,

Furthermcce, the Secretary of the Interior should direct sach
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Area office to sponsor a meeting, iaintly planned with the tribal
governments and the inter-tribal organizations in each Area, to
review and discuse the draft ragulations. The discuseions and
commants of tribal govarmment representatives at the Area meetings
should be recorded and mada a part of the record for tha
consideration of the draft regulations.

There may be advocates that would call for a national meeting
to discuss the proposed regulations. That would be fine. Howvevar,
a national menting should be held in_ addition to Ares nestings.
Not everyone who is interested can travel to national meetings
because of exp:nses or scheduling. Holding separate Area meetinga
will ensure that a broad range of tribal government represantatives
have en opportunity to fully review and discuss the requlations.
C. FERERAL }COUISITION REGULATIONS

Although PL 100-472 dafined Self-Determination contracts to
net be procure:ient contracts and clarified that Pederal Acquisition
Regulationa should not apply (except to construction contracts),
the BIA contir.ies to apply all of the proviaions and the spirit of
the FARs to Solf-Determination contracting.

For example, in tha Phoenix Area, the branch of contracting is
called The Branch of Aoquieitioa, redaral assietamce and Proparty -
Management. Thie iz a poor description for a branch that ie
supposad to provide aseistance to tripal governmenta for non-
procurement Self-Determination contracts. The branch continues to

treat tribal covernments ag adversaries, rether than as partners,

in the field of Indien affaira. The branch uses FARE as a weapon




againet triba. contractors.
Recomsandationt

The Administration should issua a clear statemsnt to the BIA
Area Offices that Pederal Acquisition Requlations do not apply to
non-construction contrects.

In addition, the Arsa Officae should clearly differentiate
betwesen procurement contracte (638 construction contracts and
contracts to purchass goods and sarvices for the benstit of the
government) and Self-Determination contracte. The branches of
contracting =m.ould be functionally organized into two sectione.
one section would provide asaistance to tribal sslf-Daeternination
contractors. The Sslf-Determination ssction would be perhaps 75
pearcent of tw contracting branch workload. The Procurement
Section would deal with "638" construction contracts snd other non-
638 procurement contracts.

In soms Areas, the resources and the FrTEe for the Self-
Determination Section should be transferred to the Agenciss, along
with the delecation of authority for Self-Determination contract
approvals. sny such delegation of authority end tranefer of
resources to the Agenciss should ba done only with the full and
complets part:.cipation of the affected tribal governmente.

In the FPhosnix Area, the Self-Dstarmination Specialiet
poanition shoull be removad from the “dranch of Acquisition, Federel

Assistances and Proparty Management,” and should be plv ! within

the Office of the Arsa Director. The Area Dirsctor cuould then

appoint a Seli-Dstermination Specialist who ie familiar with the
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lew, including the 1988 Amendments, end with tribal govaernmants.
D. INDIRECT COSTS

One of the moat positive sspacts of ths 19aa Amandrents wvas
the clear pol.cy statements regerding indirsct coats. Indirect
costs pay for tribal annuml singls agency sudite and for other
centralized adminietrative functions such aas payroll, property
wanagsment ani contracts snd grants sAhagamant. Many of the

functions paic for out of indirect costs srs functions required by

the Psdsral government.

In the esrly 1580’¢, the Administration failed to raguesi
adequate fundu to pay for Contract Support Funde. Ths BIA would

have & "shortfull"” of Contract Support Funds end would requsst that
the shortfsll s mads up through supplemantal appropristions. Whan
the Sanate Connittee on Appropriations Questionsd why ths BIA ran
short on Contract Support Funds every yesr, tha BTA replied, in the
FY 1985 Budget Justifications to the Congraese:

[the dec:sion to fund) tribal indirsct coats associated
with Public Law 93-638 contracts « « through e ssparate
Contrect Support Pund ¢ + ¢ did not, se intended, merely
provids for the additionsl funde required for a triba to
BAnGJE & naw pProgram, * + « {t glaeo created an opsn-~
ended, uncontrollable, sntitlesent fund, the size and
distribution of which dependsd solely on the intiative

end  inganuity of aesch tribe in expanding ite
sdministretive organizetion apd shifting the maximum
amount of sxpsnses to the indirect, raether than diract,
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category.

In other word:, the Administration accussda the tribes of abusing

the contract Support Fund! However, an objsctive study conducted

by the DOI Off.ce of Inspector Genersl in 1982 concluded that there
wers valid rensons for ths increases in indirsct coste associatsd
with Self-Detcxminstion contrects. Ths rsssons wers:

° The requirement for ennual eingle agency audits, which
required tribes to purchase the audite from independsnt
auditing firme.

The slimination of the CETA Public Service Emplcyment program

which funded., many tribal government positions such as

sccounting and payroll clerks.

The incrcase in time that tribal councils had to devote to

administrative policy matters such as the decision to contrect

a progran or the dssign of a financial accounting systen.
(Dapartment o! the Interior, Office of Inspsctor General, ITrend
Anglysis Using Data Available FProm the Indirect cost Rate
Magotiation Process with Ipdian Txibes, July 1983).

One of ths problems with ths current system ig that the
Regionsl Offices of the Office of Inspectr. General have en
enormous worklosd associsted with the negotistion of indirect cost
Yatas,

The BIA Centrsl Office has withdrewn $1.3% million of the FY
1992 allocaticn to the Phoenix Arss for contract support. This is

a decraase of )0 percent. If the BIA faile to pay its full share

of indirsct costs on "638" contracts, there will be two impacte:
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[} Tribee that ere fortunate enough to heve independant revenue
from tru:t funds or enterprieas will be forced to asubsidixe
the BIA‘3 contract support ehortfall. This will deprive
tribes o!f funds that might otherwiee be ueed for economic
developmant.

-] Tribe that do not have independent revenue will be forced to
run a deiricit in their indirect coste collection, which will
cxeate problems with their next annual audit and with their
naxt ind.rect cost negotiation.

The BIA Central Office withdrew the $1.5 million over the

objections of the Phoenix Area Diractor and without consulting :the

affected trib:s. The Inter Tribal Council of Arizona hae aeked

Secretary gabiitt to direct the BIA to rastore the funds to the

Phoenix Area tribes. The 1988 anendments ware designed to prevent

the problems clescribed above,

One of tl'e toole available to the Administration and to the
Congress to prevent shortfalls in Contract Support Funds i the
Annual Report to the Congrese om Indireot Coste required by the
1988 Amendments, This is an extremely important, but little known
report which his been issued for the past three yaars. Public Law
100-472 requir 28 the Secretary of the Interior end the Secretary of
He=alth and Huran Servicez to provide an annual report to the
Congresg on the amounts and types of “638" contracts for each
tribe, the indirect cost rate for each tribe, the amount of
contract suppcrt funds available, and the shortfall in contract

support funds, if any.
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The firet year that the Xeport wes issusd, it contained s
veluabls analycie of the trends in ¥“e3s8* contracting by Axes ss
wall as essy-:o-ressd data. For the past two ysers, howaver, the
report haes deteriorated. Tharse is no snalysis of contracting
trends and tho deta je dAifficult to read and interpret.
Recommandations:

The Sscretary of the Interiox should request additionel funde
for the Office of Inspector Genarsl to catch up on ths backlog of
work ssaociated with negotisting indirect cost rrtes with cribes.
The Sscrstary should also utilize the axpartiss and experisnce ot
the Offica of Inspector Genarsl in developing recommendstions to
impro.e ths procsss of negotisting, epproving and suditing tribal
indirect cost rates.

The secrutary of tha Intaerior should issus a statemant that
daclerss the policy of the Departmant of the Intsrior to fully fund
indirect coeti esssocisted with Self-Datsrminstion contrscts, ee
raquired by Public Law 100-472. Undar no circumstances should
contrsct suppcrt funde be withdrawn from tribal contracts in order
to weat shortjelle in other progrem arasa.

The Secrstary of the Interior should direct the BIA to improve
the quelity end sveilsbility of the Ammual Report to ths Congrass
on Indireot Ccsts. The report mhould be automatically mailed to
sll tribal governmmenta.

In edditisn, the Secretsry of Health and Human Services should
require the Clrector of the Indian Meslth Sarvice to issus an

annusl report on Sslf-Determinstion contracting with the IHS, with
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spacific attantion paid to the question of indiract costs.
E. BELF-DETKFRMINATION GRANTS

Self-Daturmination grants ars importent for two purposes:

1. To provice a tribe that wishese to contract a BIA program with
the nacasesary resources to conduct careful planning; and

2. To proviile tribes that elready contract programs with the
resourcet to conduct program avaluations, to strangthen tribal
adminietrative syztems and to improve progrem quality.

In 1981 :he funding lavel for Self-Detearmination Grants was
over $17 miilion annually. The funding level for Self-
Determination grants in FY 1993 waa $4.2 million.

Thera wus a aetrong aeurge of tribal 6Salf-petermination
contracting batween 1575, when the lew was snactad, end 1981,
After 1981, progress in Self-Determination Act contract slowaed.
Tribes have s:ruggled during the past twalve years to contract
programe, but it has been difficult becauss of the failure of the
BIA to request increased funds for Triba/Agency Opesrstions and
becauss of tha feilure of the BIA to fully fund indirect costs.
Tha third reasion for the lack of progress in Self-Detarmination
contracting hus been the unaveilability of planning funds. Only
thoas tribes thet have indspandent sources of ravenue havec been
able to fund :he plenning nasded to takc ovar conplax functions
such as neturial resources or trust responsibility programs.
Recommendation:

The Secretary of tha Interior ghould commit the BIA to a long-

rangs effort %o sesist tribe to plan for assuming the control of
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BIA programs t.sing Self-Deternination Grents.
F. IRAINING

Training on the Indian Self-Determination Act is needed for
the tribes anc for the BIA at all levels. There have been so many
changes since 1988 that it is difficult to keep abreast of all of
the developmants. The changes include:
o The 1988 Amendments.
[} Saveral sets of technical ameandments.

The change from the letter-of-credit system to the P-638

payment system.

The Faderal Financial System (FFS).
o Changes :n the BIA budget categories and account codes.
o The Tribsl Budget System (TBS).
Recommendation?

The Secrutary of the Interior should provide funds to tribes
in each of the twelve BIA Areas to conduct training on all of the
above areas. The $500,000 that the BIA is requesting for FY 1994

for the wo-called Office of Program Planning should instead be

given to the tribes conduct treining end to support the Tribal

Budget Syetem (TBS) and Self-Determination.

The Inter Trital Council of Arizona

May 12, 1993
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. TESTIMONY OF
POARCH BAND OF CREEK INDIANS
BEFORE THE
SENATE COMMITTEE ON INDIAN AFFAIRS
OVERSIGHT HEARINGS ON REGULATORY IMPLEMENTATION
OF THE
1988 INDIAN SELF-DETERMINATION ACT AMENDMENTS

SENATOR INOUYE AND MEMBERS OF THE SENATE COMMITTEE ON INDIAN AFFAIRS,

MY NAHE IS BUFORD ROLIN AND I AM A TRIBAL MEMBER AND THE VICE-CHAIRMAN
OF THE POARCH BAND OF CREEK INDIANS OF ALABAMA. I ALSO SERVE AS THE
TRIBAL HEALTH ADMINISTRATOR, AND, IN THE CAPACITY OF CHAIRPERSON OF THE
UNITED SOUTH AND EASTERN TRIBES' HEALTH COMMITTEE, WHOSE MEMBERSHIP
CONSISTS OF THE TWENTY HEALTH DIRECTORS IN THE NASHVILLE AREA OF INDIAN
HEALTH SERVICES. I AM THE NASHVILLE AREA REPRESENTATIVE TO THE NATIONAL
INDIAN HEALTH BOARD AND A MEMBER OF IHS TRIBAL 638 STEERING
COMMITTEE/PROGRAM WORK GROUP/CWG.

I COME BEFORE THIS DISTINQUISHED COMMITTEE TO SEEK AN ANSWER TO THE
QUESTION OF WHY THERE CONTINUES TO BE A DELAY IN THE PUBLICATION OF THE
IMPLEMENTING REGULATIONS OF THE 1988 INDIAN SELF-DETERMINATION
AMENDMENTS BY THE DEPARTMENT OF HEALTH AND HUMAN SERVICES AND THE
DEPARTMENT OF THE INTERIOR. THE OTHER TRIBAL PANEL MEMBERS PRESENT HERE
HAVE SPOKEN QUITE ELOQUENTLY AND HAVE CLEARLY IDENTIFIED THE COLLECTIVE
CONCERNS AND FRUSTRATIONS OF THE TRIBAL LEADERS AND THOSE OF US IN THE
INDIAN HEALTH PROFESSION ACROSS THIS COUNTRY. THIS CONTINUED DELAY
IMPEDFS THE FULL IMPLEMENTATION OF THE 1988 INDIAN SELF-DETERMINATION
AMENDMENTS SUPPORTED BY ALL THE TRIBES.

THIS CONTINUED DELAY, AND THE CONTENT OF THE LATEST DRAFT REGULATIONS,
ALSO REFLECTS THE UNWILLINGNESS ON THE PART OF DHHS AND DOI TO EMBRACE
THE ACT AND THEIR INABILITY TO PROCEED IN GOOD FAITH AND EARNEST OF
PURPOSE TO COMPLETE THE IMPLEMENTATION OF THE 638 REGULATIONS CONSISTENT
WwITH CONGRESSIONAL INTENT. AS A MEMBER OF THE IHS/TRIBAL 638 STEERING
COMMITTEE, I AM DEEPLY CONCERNED ABOUT THE SUBSTANTIAL INTERDEPARTMENTAL
DISAGREEMENTS AND THE LACK OF TRIBAL PARTICIPATION AND CONSULTATION IN
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THE RULES MAKING FORMULATION. TRIBAL LEADER CONSULTATION IS PARAMOUNT
IN THE IMPLEMENTATION OF THE 638 AMENDMENTS. TRIBAL LEADER CONSULTATION
REFLECTS TRUE RESPECT FOR THE GOVERNMENT-TO-GOVERNMENT RELATIONSHIP.
TRIBAL LEADER PARTICIPATION IS THE LORNERSTONE OF THE TRUST
RESPONSIBILITY. TRUE TRIBAL CONSULTATION IS THE PROCESS BY WHICH THE
FEDERAL GOVERNMENT RECOGNIZES THE SOVEREIGNTY OF INDIAN NATIONS.

PRESU''ABLY, BIA AND IHS ARE CONCERNED THAT BY EMBRACING THE 638
CONTRACTING PROCESS, TRIBES WILL DISMANTLE BOTH FEDERAL AGENCIES AND
WILL CONTRACT FOR VARIOUS FUNCTIONS AT DIFFERENT LEVELS OF BIA AND IHS,
BE I7 THE AGENCY LEVEL, AREA LEVEL OR NATIONAL LEVEL. THERE APPEARS TO
BE A REACTIVE EFFORT TO FIND WAYS TO PRESERVE THEIR AGENCIES, THROUGH
THE FORMULATION OF RESTRICTIVE REGULATIONS AND MISINTREPATIONS OF THE
ACT, AT THE EXPENSE OF THE TRIBES. CONGRESS MUST ACT TO PREVENT THE
FORMULATION OF 638 REGULATIONS RIDDEN WITH CRITICAL AND SEVERF
DEFICIENCIES, AMBIGUITY OF LANGUAGE AND INSUFFICIENT EXPLANATION, AND
SERIOUS INTRUSION INTO THE SOVEREIGNTY AND SELF-DETERMINATION OF TRIBES.
THE REGULATIONS BEING PROPOSED ARE IN DIRECT CONFLICT WITH THE LAW AND
CLEARLY VIOLATE THE INTENT OF CONGRESS.

I WOULD NOW LIKE TO ADDRESS THREE OF THE ISSUES THAT ARF OF GREATEST
CONCERN TO MY TRIBE, AAD THOSE OF THE TWENTY TRIBES REPRESENTED B\
UNITED SOUTH AND EASTERN TRIBES. THESE ARE CONTRACT SUPPORT/INDIRECT
COSTS, INDIAN PERFERENCE AND FEDERAL TORT CLAIMS.

CONTRACT SUPPORT / INDIRECT COSTS:

WieoBkE ISSUE WITH THE WAY THE INDIAN HEALTH SERVICE AND THE BUREAU OF
INDIAN AFFAIRS HANDLE CONTRACT SUPPORT AND INDIRECT COSTS. MANY DISPUTES
ARISE FROM THE MISINTERPRETATION AND MISAPPLICATION OF THE REGULATIONS
GOVERNING CONTRACT SUPPORT COSTS. CONTRACT SUPPORT COSTS AND INDIRECT
COSTS ARE AN ENTITLEMENT BY LAW THAT WAS PRESERVED BY CONGRESS. SECTION
205 OF P.L. 936 AS AMENDED IN 1988 NOW INCLUDES SECTION 106 (A) (1) AND
(2). THIS, STATES THAT "THE AMOUNT OF FUNDS PROVIDED UNDER THE TERMS OF
SELF-DETERMINATION CONTRACTS ENTERED INTO PURSUANT TO THE ACT SHALL NO
BE LESS THAN THE APPROPRIATE SECRETARY WOULD HAVE OTHERWISE PROVIDED FOR
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THE OPERATION OF THE PROGRAMS OR PORTIONS THEREOF FOR THE PERIOD COVERED
BY THE CONTRACT." FURTHER, SECTION 106(2) STATES THAT CONTRACT SUPPORT
COSTS BE ADDED TO THE EXTENT NEEDED BY TRIBAL CONTRACTORS TO MAINTAIN
COMPLIANCE WITH TRE TERMS OF THE 638 CONTRACT AND FOR PRUDENT
MANAGEMENT. THIS IS NOT HAPPENING.

IN THE ABSENCE OF FULL FUNDING, IHS AND BIA FORCE TRIBAL CONTRACTORS TO
BEAR THE BRUNT OF SHORTFALLS IN FUNDING PROGRAMS AND IN THE
ADMINISTRATION OF 638 CONTRACTS. CLEARLY THIS WAS NOT THE INTENT OF
CONGRESS WHEN IT ENACTED THE LAW. CURRENT PRACTICE AND THE PROPOSED
REGULATIONS ARE BEING MISINTERPRETED QY XHS AND BIA AND ARE IN DIRECT
CONFLICT WITH THE LAW.

HETWMH THE UNITED STATES AND EASTERN TRIBES, $1.3 MILLION IS THE
DOty INDIRECT COST SHORTFALL FOR INDIAN HEALTH SERVICES.
MOREOVER, PROGRAMS ARE OPERATING AT A 50-60% LEVEL OF FUNDING.
COMPOUNDING THE CRISIS FOR ALL TRIBAL CONTRACTORS, THE SHORTFALL THAT
EXISTS FOR THE ENTIRE COUNTRY IS REPORTED TO HE $26 MILLION DOLLARS
(ALTHOUGH WE SUSPECT IT IS IN FACT MUCH HIGHER).

TRiBAL CONTRACTORS ARE NOW AT RISK IN THEIR EFFOKTS TO MAINTAIN QUALITY
HEALTH CARE AT 50-60% FUNDING LEVELS, COMPOUNBED MY NOT RECEIN ING
ADEQUATE CONTRACT SUPPORT COSTS AND INDIRECT COSTS. REMEMBER THAT THESE
INDIRECT COSTS RATES WERE NEGOTIATED IN GOOD FAITH wWITH THE APPROPRIATE
FEDERAL AGENCY, TYPICALLY THE INTERIOR OFFICE OF INSPECTOR GENERAL.

CONTRARY TO THE STATUTE, THE DRAFT REGULATIONS DESCRIBE THE FUNDING
MECHANISM IN SUCH A WAY THAT THE SECRETARY WILL NOT BE REQUIRED TO TURN
OVER ALL FUNDS WHICH DIRECTLY SUPPORT A PROGRAM. RATHER, THE SECRETARY
CAN WITHHOLD A PORTION OF SUCH FUNDS AND REQUIRE THE TRIBAL CONTRACTOR
TO SECURE THE BALANCE AS "CONTRACT SUPPORT COST" FUNDING. IT IS THIS
TYPE OF MANIPULATION OF CONTRACT FUNDING WHICH CONGRESS SOUGHT TO
CORRECT IN THE 1988 AMENDMENTS.

By

%

SLkELs.
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THE PROPOSED REGULATIONS, TO MAKE MATTERS WORSE, ENTITLE THE TRIBAL
CONTRACTOR NOT TO ITS FULL CONTRACT SUPPORT COSTS, BUT ONLY TO SUCH
CONTRACT SUPPORT COSTS AS THE SECRETARY CHOOSES TO ALLOCATE TO THE
TRIBAL CONTRACTOR FROM AVAILABLE APPROPRIATIDNS!

THIS IS UNACCEPTABLE. THE MANDATE OF THE ACT REQUIRES FULL FUNDING OF
CON S.

SECTION 900 (F) OF THE PROPOSED REGULATIONS ESTABLISHES A TROUBLING
PRESUMPTION THAT CONGRESS, WHEN IT APPROPRIATES FUNDS FOR THE SPECIFIC
BENEFIT OF A PARTICULAR TRIBE, INTENDS TO INCLUDE CONTRACT SUPPORT COSTS
IN THAT AMOUNT IN THE EVENT THE TRIBE OPERATES THE FUNDED PROGRAM UNDER
A "638 CONTRACT". PRESENTLY, THIS IS THE SYSTEM EMPLOYED BY THE INDIAN
HEALTH SFRVICE, TROUGH NOT THE BUREAU OF INDIAN AFFAIRS.

WHAT OCCURS IS THIS: IHS TAKES CONTRACT SUPPORTS COSTS OFF THE TOP OF
A PROGRAM, AND THEN AWARDS THE TRIBE THE FULL APPROPRIATED AMOUNT INTO
INDIRECT AND CONTRACT SUPPORT COSTS. IN THIS MANNER, AT THE EXPENSE OF
TRIBAL CONTRACTORS, THE FUNDS CONGRESS INTENDED FOR THE DIRECT PROVISION
OF A PARTICULAR PROGRAM ARE ACTUALLY REDUCED IN ORDER TO FUND IHS
ADMINISTRATIVE COST NEEDS. THE BIA, ON THE OTHER HAND, ADDS THE
CONGRESSIONAL SUM TO THE DIRECT FUNDING BASE AGAINST WHICH INDIRECT
COSTS ARE CALCULATED, LEADING TO AN INCREASED INDIRECT COST NEED WHICH
THEN IS FUNDED FROM AVAILABLE APPROPRIATIONS.

TO DENY TRIBES THEIR FULL DIRECT SECRETARIAL AMOUNT FOR THESE FUNCTIONS
IS DIRECTLY CONTRARY TO THE STATUTE AND DISCRIMINATES AGAINST SELF-
DETERMINATION CONTRACTING.

e "

"2AREAM PREFERENCE

MOVING ON TO THE ISSUE OF INDIAN PREFERENCE AND HOW IT IS DEFINED IN THE
PROPOSED 638 REGULATIONS, SECTION 900.115.
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UNDER THE PROPOSED REGULATIONS, CONTRACTORS MUST, TO THE GREATEST EXTENT
FEASIBLE, GIVE PREFERENCE TO INDIANS REGARDLESS OF TRIBAL AFFILIATION IN
TRAINING AND EMPLOYMENT.

!

A CONTRACTOR, HOWEVER, IS SUBJECT TO ANY SUPPLEMENTAL INDIAN PREFERENCE
REQUIREMENTS ESTABLISHED BY THE TRIBE RECEIVING SERVICE UNDER THE
CONTRACT .

IN THE PROPOSED REGULATIONS, THE AGENCIES WILL SOLICIT PUBLIC COMMENT
WHETHER THE REGULATIONS SHOULD PROHIBIT TRIBES FROM FORCING SUPPLEMENTAL
REQUIREMENTS WHICH GIVE PREFERENCE TO INDIANS ON THE-BAGLS OF MEMBERSHIP
IN, QR.AFFILIATION WITH, A PARTICULAR TRIBE. IT APPEARS THAT AN OPINION
BY THE DEPARTMWENT OF INTERIOR IN 1986 CONCLUDED THAT SUPPLEMENTAL
REQUIREMENTS WERE PROHIBITED. THE DEPARTMENT OF HEALTH AND HUMAN
SERVICES QUESTIONS THE DOI'S INTERPRETATION OF THE ACT'S REQUIREMENTS
REGARDING INDIAN PREFERENCE.

BRESENTL.Y, SURPART A, SECTION 900.116, SUBPARAGRAPHS A, B, AND C NEED TO
BE CLARIFIED TO RESOLVE THE INTERDEPARTMENTAL DISAGREEMENT REGARDING
TRIBAL PREFERENCE POLICIES; AND TO AVOID A SERIOUS INTRUSION INTO THE
SOVEREIGN DETERMINATION OF A TRIBE HOW TO BEST IMPLEMENT THE GOAL OF
INDIAN PREFERENCE MANDATED BY CONGRESS.

AS A MATTER OF TRIBAL DISCRETION, TRIBAL PREFERENCE MUST SUPERCEDE A
GENERAL INDIAN PREFERENCE AS A TRIBAL APPLICATION OF TRIBAL SOVEREIGNTY.

TO NULLIFY TRIBAL SOVEREIGNTY BY AMBIGIOUS AND CONTRADICTORY LANGUAGE IS
UNACCEPTABLE.

THE LAW CLEARLY PERMITS A THREE-TIER PREFERENCE POLICY UNDER WHICH
QUALIFIED TRIBAL MEMBERS RECEIVE FIRST PREFERENCE, QUALIFIED INDIANS AND
ALASKA NATIVES A SECOND PREFERENCE, AND THE POSITION IS THEN OPENED TO
OTHER QUALIFIED PERSONS.

I57
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THE REGULATIONS MUST MAKE CLEAR THAT THERE MUST BE COMPLIANCE WITH
TRIBAL LAW IN EMPLOYMENT PRACTICIES.

aﬁ! LAST ISSUE I WOULD LIKE TO ADDRESS, BUT NOT IN ITS ENTIRETY, IS THE
FEDERAL TORT CLAIMS ACT COVERAGE.

'
I WOULD SAY THAT I SUPPORT THE POSITION OF TRIBAL LEADERS AND INDIAN
HEALTH PROFESSIONALS WHO WERE IN ATTENDANCE IN DENVER FOR THE NATIONAL
IHS/TRIBAL CONSULTATION CONFERENCE. THAT IS: ’

SUB-PART 1, SECTION 900.903 NON-MEDICAL RELATED FEDERAL TORT CLAIMS_ACT
PRO\ISJONS, SUB-PARAGRAPHS A MUST BE REWRITTEN, CLARIFIED Ok BE STHICKEN
FROM THE PROVISIONS DUE TO AMBIGUITY OF LANGUAGE AND INSULFFICIENT
ENPLANATION REGARDING PROCEDURES AND SCOPE OF FTCA CU\ERAGE.

] AM IN AGRFEMENT WITH PROPOSED REGULATIONS WHICH S11\l!E IHAT INSULRANE
"REQUIRED BY LAW OR REGULATION FOR THE RESPONSIBIG+ ok BUSINESSLIRE
OPERATION OF A CONTRACT" SHALL BE AN ALLOWABLE COST. IHIs Has THEN AN
ONGOING ISSLFE WITH IHS, WHICH BELIEVES FTCA IS SUFFI<IENL.

SOME TRIBES HAVE PAID FOR PRIVATE LIABILITY IANSURANCE ONEY TO FIND THAT
THE COST 1S LATER DISALLOWED (i.e., liability coveraxe for GSA leasecd

motor vehicles used 1n the operation of the program.}

FINALLY, I WOULD LIKE TO CONCLUDE MY REMARKS BY ASKING THE SENATE
COMMITTEE OF INDIAN AFFAIRS TO URGE THE DOI AND DHHS TO MOVE FORWARD THE
WITH ADOPTION OF NEW AMENDMENTS TO FURTHER THE INTENT OF CONGRESS, AS
RECENTLY RESUBMITTED TO THE COMMITTEE THROUGH OUR ATTORNEYS.

TRIBAL LEADERS PRESENT IN DENVER ARE CALLING FOR REAL TRIBAL
CONSULTATION IN THE CONTINUANCE OF POSITIVE CHANGE IN REGULATIONS. THEY
EXPRESSED THEIR DISPLEASURE IN THE WAY THE REGULATIONS ARE FORMULATED BY

BEST COPY AVAILABLE
153
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DOI/DHHS, THE LACK OF PROPER TRIBAL CONSULTATION AND THE FAILURE OF
DOI/DHHS TO INTERPRET THE LAW AS ENACTED.

PRIORITY SHOULD BE GIVEN TO TRIBES TO FORMULATE REGULAT JONS THAT CALL
FOR SIMPLIFICATION, LESS INTRUSIVE AND CUMBERSOME REGULATIONS. THIS WAS
THE INTENT OF CONGRESS IN 1988,

.1 WOULD LIKE TO TAKE THIS OPPORTUNITY TO ACKNOWLEDGE THE SUPPORT OF THE
NATIONAL CONGRESS OF AMERICAN INDIANS (NCAI), THE NATIONAL TRIBAL
LEADERS FORUM, AND THE NATIONAL INDIAN HEALTH BOARD (NIHB) FOR ADOPTING
RESOLUTIONS SUPPORTING QUR POSITION ON THE 638 REGULATIONS AND OUR CALL
FOR NEW STATUTORY AMENDMENTS, AND ALSO, THE INDIAN HEALTH SERVICE FOR
HOLDING 638 MEETINGS TO UPDATE TRIBES ON THE LATEST CHANGES IN THE
PROPOSED REGULATIONS. STILL, IT MUST BE NOTED THAT THERE HAS NOT BEEN
REAL CONSULTATION WITH TRIBES SINCE SEPTEMBER 1991.

THANK VOU FOR THE OPPORTUNITY TO SPEAK AND ADDRESS THIS DISTINGUISHED
COMMITTEE.
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Before the
United States Senate Indian Affairs Committee

Oversight Hearing on Regulatory Implkementation
of the Indian Self-Determination and
Education Assistance Act Amendments of 1988
Testimony of Lloyd Benton Miller
Sonosky, Chambers, Sachse & Endreson
Sonosky, Chambers, Sachse, Miller & Munson

May 14, 1993

My name is Lioyd Miller. For the record,  am a partner in a private, public-interest
law firm representing Native American tribal interests throughout the United States from
Maine to Alaska. For the last decade a major focus of my practice has been representing
tribes and tribal organizations in matters relating to the Indian Self-Determination and
Education Assistance Act of 1975. We represent both some of the smallest tribes in the
United States in such matters, as well as the largest tribal contractor in the Nation (the
Yukon Kuskokwim Health Corporation, operating a $38 million IHS hospital in Bethel,

Alaska).

Beginning in 1986 we worked closely with our tribal clients to bring to this
Committee’s attention the need for a legislative overhaul of the Indian Self-Determination
Act, in order to overcome the persistent and entrenched resistance of the Department of
the Interior and the Department of Health and Human Services to the imperatives of the
Act. Further, we worked closely with Committee staff in the course of the 1987 oversight
hearings, and later in the development of the bill (S. 1703) which ultimately became the 1988

Amendments.

ERIC

PAFullToxt Provided by ERIC




157

My involvenient in reguliatory implenmentation of the TIS8 Amendments began alnost
immediately atter the Act was signed mto faw n carly November 19880 Wi dass atter
the Act's passage 1 faciliteted a meeting 10 Denver hosted by the National Indian Health
Board (NIHB) with key 1HS officials, elected tnbal leaders and tribal health adnunistrators
to develop a blueprint for the development of new regulations. Under the directinn ol
NIHB Falso authored the report trom those dehberations which set the guidehnes lor future

tribal participatinn in the regulatony process,

In November 1988 Labwo participated i two of the taelve Arca meetings co-hosted
by the Bureau of Indian Attinrs and the Indian Health Servace. T addiion, in March 1089
I parbepated extensively in o national regulinton dratting workshaps co-hosted by the twa
agencies in Nashville ind Albuguergue. Thase deliberations led to the ssuanee of an April
31989 jomt tribal-tederal working dratt. After aoverny different tederad draft regulation was
released in December 1989, we again prepared solummous camments on behall of our
chents and attended two Area meetngs, all man ellort o return to the negotiated dratt

reflected in the Apni 1989 document.

Oncee tnbal-tederal negotiations recomme need between March TR and August 1900,
I attended virtually every "Coordinatmg Work Group™ mectg comvened by 11HS and B1A
and authored countless tribil postion papers and Jegal memoranda, i process whidh

ulumantely led to the issuance of o new tribal-tederal draft i September 1990,

Tesumony of Lioyd Benton Milier

Before the United Stsies Scnate Iodan Affairs Commitiee
Overught Heanng oa Begulstory Implementation of the
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From September 1990 to the present, I have continued to serve on the four-member
Tribal Negotiating Team comprised of the late Lionel John, former Exccutive Director of
United South and Eastern Tribes, Chairman W. Ron Allen of the Jamestown S'Klallam
Tribe of Washington, and Britt Clapham, Assistant Attorney General to the Navajo Nation.
Unfortunately, throughout this period the Departments have paid precious little attention
1o tribal input, resulting in the unfortunate January 1993 draft which has led to this

hearing.V

1.  The lack of tribal participation in the regulatory process

Mr. Chairman, as other witnesses have already discussed, the regulatory process is not
going well, and certainly does not reflect the sort of tribal “active participation” the
Committee anticipated when, in 1988 it "expectfed] the Secretary of the Interior and the
Secretary of Health and Human Services to work closely with tribes in the initial drafting of
these regulations, as well as in the subsequent refinement of proposed rules for publication."
S. Rep. No. 100-274 at 38. Rather, after cosmetically indulging the emphatic demands of
tribal representatives and the insistence of this Committee that tribes be involved in the
regulatory process, from August 1990 until the present -- nearly three years - virtually no
meaningful tribal participation has been permitted. Thus, the Departments, working behind

closed doors, have at a snail’s pace developed a draft set of regulations which seek to inhibit,

v Throughout this time | have also sat as a non-voting member of the IHS "638" Steering Committee
to monitor the entire regulatory process.
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complicate and burden, rather than encourage, simplify and expedite, tribal contracting

under the Act.

2  Departmental delays in promulgating regulations

The bureaucratic delays experienced in the regulatory process have been nothing less
than outrageous. Initially, BIA and IHS were reluctant to work together at all. Not until
eleven months after enactment of the 1988 Amendments — and one month after the final
regulations were to have been promulgated under Congress's original schedule -- did the two
agencies finally co-sign a letter formally committing to work together in the development of
joint regulations. Even after the BIA and IHS rejected the negotiated tribal-federal April
1989 draft and produced their own joint draft in December 1989, the federal draft lacked
the endorsement of the other Interior Department agencies. Six months of subsequent
meetings with the tribal-agency coordinating work group proved to be as much a setting for
the airing of disputes among BIA’s sister agencics as it was a setting for negotiations with

tribes.

Not untit December 1990 -- over two years after enactment of the 1988 Amendments
-- did Secretary of the Interior Manuel Lujan finally issue a directive to all Interior bureaus
and agencies to join together in developing new implementing regulations. Then, another
year passed before each Department issued not a new joint draft, but two separate versions

of implementing regulations. It would be yet another full year before issuance of the current
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January 1993 draft. (A copy of the draft has been provided 1o the Committee with this

testimony.)

Even today, we can not sec the light at the end of the regulatory tunnel. Secretary
Babbitt and Secretary Shalala have yet to complete their review of the draft regulations, a
process which we are informed by agency officials may well take an additional two or three
months. (Ironically, agency officials have complained to us that if any further changes are
now made in the draft - in response to tribal criticisms — a two or three month additional
departmental clearance process will ensue before the draft is submitted to Office of

Management and Budget.)

Next, we are informed that clearance for publication in the Federal Register may
consume an additional two or three months within the OMB, given the complexity and
length of the proposed regulations, Adding the one-month statutory period during which
the draft regulation must be lodged with this Committee and the House Natural Resources
Committee prior to publication, mere issuance of the regulation in the Federal Register as

a “notice of proposed rulemaking” (or NPRM) is between at least six and eight months away.

Moving along, the current draft contemplates a four-month comment period. The

Departments anticipate a large number of comments, and during this period are planning

both a national open tribal meeting and a series of regional tribal meetings 0 review the
draft regulation as part of the formal comment process. Agency officials’further inform us
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that at least three months (and possibly six months) will be required for the comments to
be thoroughly reviewed and responded to as required by the Administrative Procedures Act;
for appropriate changes, if any, to be made in the final regulation; and for the final
regulation to once again be cleared through the two Departments and through OMB. In
sum, final publication of implementing regulations is close to two years away. In the
meantime, as you have heard this moming, BIA Agency, IHS Service Unit and other line

officials continue to operate largely as if the 1988 Amendments had never been enacted.

At the end of the process, a good seven years will have been consumed in developing
implementing recgulations.  Particularly given the intent in 1988 to simplify the 638
contracting process, it is difficult to attribute any other cause for the delay than an intense
resistance by the mid-level career bureaucracy within each Department to the reforms

mandated by Congress.

3.  Overview of the January 1993 draft regulation

In 1988 this Committee directed that "the regulations regarding contiacts under the
Indian Self-Determination Act should be relatively simple, straight-forward, and free of
unnecessary requirements [or] procedures.” S. Rep. No. 100-274 at 38. Instead, what has
emerged from nearly five years of agency deliberations is a 400-page document that seeks
to control virtually every aspect of the "638" contracting process. It is, indeed, an ironic

development. In 1988 Congress moved aggressively to liberalize the "638" contracting
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process in favor of tribes. In response, and with the opportunity to write new regulations,
both Departments have done their leve! best to produce regulations which restrict and

impede contracting. It is not an exaggeration to say they have defied the will of Congress.

The enciosed Report details the many deficiencies which permeate the January 1993
draft regulation, undercutting Congress’ goal of promoting maximum self-determination. As

explained at length therein, the January 1993 draft unlawfully or improperly:

removes huge portions of the Departments’ Indian prugrams and functions
from the reach of the statute (the “contractibility" issue), both insulating the
bureaucracy and driving up tribal needs for contract support costs.

removes departmental decisions regarding how contractors are funded from

the statutory "declination" procedure and from any meaningful appeal process.
ry p y P p

permits the Departments to decline contract proposals which meet the

statutory criteria if the Departments anticipate an adverse effect on the

Government’s services to non-contracting tribes.

applies the federal procurement system to the BIA roads program, to

cadastral survey programs, and to the Housing Improvement Act program.
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prohibits implementation of local tribal member employment preference

ordinances.

removes contractor flexibility to redesign programs, by imposing upon tribal
contractors all the same program standards and requirements which dictate

how the agencies operate.

establishes an inadequate means of reporting to Congress shortfalls in indirect

costs and contract support costs.

denies tribal contractors mandatory access to the same GSA sources of supply
(including negotiated airfares) which the agencies are able to access in their

direct operation of programs.

imposes excessive "acquisition" and "procurement” requirements on tribal

contractors engaged in construction activities.

impedes immediate transfer to tribal contractors of federally-owned property

used in a contract, even though the regulations do permit tribal contractors to

take title to new property purchased with contract funds.
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. impedes the full distribution to tribes of savings realized by tb s agencics as

their programs are transferred to tribal operation.

L] continues the policy of not covering all indirect cost shortfalls, including
shortfalls caused by the failure of other departmental agencies to pay their full

shares of such costs.

L] establishes in the Departments the power to unilaterally suspend a contract
or withhold contract funds entirely outside the procedural protections of the

statutory "reassumption" process.

These, together with scores of other deficiencies, are detailed in the enclosed report.

The balance of my testimony will be devoted to focussing on four of the key areas
of concern which have emerged in the draft regulations. My colleagues and I on this panel
have agreed to divide up the topics. 1 will discuss the issues of contractibility (what
programs and functions may be contracted), divisibility (how programs are divided), indirect

cost and contract support cost shortfalls, and the suspension of contracts or contract

payments. Mr. Dean will then address issues of contract funding, the declination process,
agency appeals, program standards and financial management issues. Finally, Mr. Clapham
will address issues of tribal employment preference, the trust responsibility, and certain

construction and federal acquisition regulation issues.

Testimowy of Lioyd Benton Miller
Before the United States Scaste Iadian Affaire Commitioe

Oversight Heariag on Regulstory Implemeatation of the
Indisa Self-Dx and E. i i Act
Ameadments of 1908 3.

Q

ERIC

PAFullToxt Provided by ERIC




165

Contractibility. We begin wit', the issue of "contractibility,” because no other place
in the draft regulations so clearly demonstrates the marked and very active resistance of both
Departments to the mandate of the Act -- notwithstanding the 1988 Amendments. The
Committee will recall its directive

[T]hat the Secretary is not to consider any program or portion
thereof to be exempt from self-determination contracts. Tribes
have the right to contract from BIA Agency functions, 1HS
Service Unit functions, and BIA and IHS Area Office functions,
including program planning and statistical analysis, technical
assistance, administrative  support, financial management
including third party health benefits billing, clinical support,
training. contract health services administration, and other
program and administrative functions.

The intent of the Committee is that administrative functions of
the Indian Health Service are contractible under the Indian
Self-Determination Act.

Section 102 as amended further authorizes tribes 1o
contract with the Secretary 10 operate any program, or any
portion of any progran, without regard to the organizational
level that such prograny is operated within the Department of
the Interior or the Departmient of Health and Human Services.
Again, this emiphasizes the intent that tribes are authorized 10
contrict with the Secretary to operate headquarters, area office,
field office. agency and service unit functions, programs or
portions of programs.

S. Rep. No. 100-274 at 23.24,

In marked contrast 10 the statute and to the eaplanatory Comnutiee report, the

regulation in Section YKL 102 defines the term "program” and the coneept of “contractibiliny”
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- that is, what programs arc contractible under the Act -- so narrowly as to theoretically
insulate all higher level departmental functions from the Act. Thus, the term “program" is
defined to mean "the operation of services," while Section 900.106(c) restricts contracting to
"service delivery programs” "generally performed at the reservation level..." By these terms,
area office, headquarters and even supportive field activities are theoretically rendered

virtually exempt from the mandate of the law.#

To further support this restrictive view of the Act, the draft regulation in preamble

peculiarly argues that any broader contracting of departmental functions would violate the
Appointments Clause of Article II of the Constitution. The draft regulation at Section
900,106(d) goes on to exempt frora contracting any "inherently Federal responsibilities
involving the exercise of significant authority under the Constitution, and functions integral
to the exercise of discretion, judgment, or oversight vested in the Secretary by law or by

virtue of the Secretary's trust responsibilities." To & similar effect is subsection (e).

These provisions, if applied by their literal terms to all activities of the Department
of the Interior and the Indian Health Service, would bar virtually all of the contracting which

has taken place since the original 1975 Act was signed into law. These provisions are all the

H The draft regulation invokes the federal government’s "trust responsibility” as a barrier 10
contracting, in direct defiance of the 1988 Amendments. Sec S. Rep. No. 100-274 at 2644. If, indeed, no
aspect of the federal government's trust responsibility could be contracted under the Act, there would be
nothing kcft of federal Indian programs to contract at all. Thus, by invoking the shiel of “trust
responsibility” the Secret ries® seek to reserve to themselves the sok and virtually unreviewable authority to
determine whether or not to approve contracts under the Act.
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more curious when they come from Departments which have simultaneously been mandated,

under Title I of the Act, to simplify contracting even further through the execution of self-
governance compacts. Recall that the Title 111 self-governance demonstration project does
not expand the scope of what is contractible, but only the discretion which compacting tribes

enjoy in reallocating funds within a consolidated funding agreement.

A more detailed analysis of the contractibility section is contained on pages 6-8 of our
enclosed report. The Departments’ approach to what is "contractible" under the Act is more
than a matter of mere philosophical quibbling. As a practical matter, such language will
provide the agencies with an opportunity to insulate the bulk of their higher level operations
from "638" contracting. Even at the "services" level the Departments will have the ability to
invoke section 900.106 to assert the power to refuse contracts. And, periraps most
importantly, the Departments’ approach will insulate from contracting all of the diverse
administrative functions which support the delivery of services in the field, resulting in a
concomitant substantial increase in the need for additional contract support cost funding

from Congress.

That is, if warehouse, personnel, or financial management functions supporting a field
operation are not contractible, funds representing those supportive functions will be retained
by the agencies and will not be included in the Section 106(2)(1) contract amount, leading
to a higher tribal need for contract support costs to perforr: these functions. It is precisely

this sort of approach to contracting which over the past 18 years has led to the maintenance
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of an ever-growing agency bureaucracy, €ven as the contracting process has taken over even

larger shares of the Departments’ Indian budgets.

Divisibility (or Program Division) As with the issue of contractibility, prior to the
1988 Amendments neither Department ever identified the need to raise this potential
impediment to 638 contracting. Now, with the opportunity to draft new regulations in the
face of reform legislation, the agencies have found yet another way to undercut those

reforms and deny tribes their statutory right to contract.

Section 102 of the Indian Self-Determination Act states clearly that the Secretary may

only decline a contract if the tribal organization’s proposal is deficient in one of three
respects - either the tribal organization cannot ensure the adequate protection of trust
resources, the services 10 be provided by the tribal organization wili not be satisfactory, or
the tribal organization has not established that it can “properly complete and maintain” a
proposed contract. Nowhere do these three “declination” criteria refer to the effect which
a tribal organization's contract proposal would have on other tribes which are not parties
10 the contract. Indeed, the only place in which the Self-Determination Act refers to such
non-contracting tribes is in Section 106(b). providing that the Secretary is not required to
reduce funding to non-contracting tribes in order to fund a contracting tribe’s proposal.

(Similarly, see Section 307 of Title 111.)
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Consistent with this interpretation of the Act, prior to 1988 neither Depuartment ever
suggested that the effect a contract would have on a neighboring non-contricting tribe could
form the basis for refusing the contracting tribe’s demand to operate its own programs in
the interest of promoting trihal self-determination. Indeed. the Bureau of Indian Affairs
continues 10 adhere to this view -- that a “declination” finding cannot be based upon such
an adverse effect: rather, the Bureau agrees with tribes that it is incumbent upon the
Bureau, not the contracting tribe, to make such arrangements as may be necessary 1o assure
that no such adverse effects occur. (This. of course, is precisely what the Bureau currently
does in the Title HT self-governance project.) But alt other agencies of the Department of
Interior, together with the Department of Health and Human Services, continue 1o insist that

such an effect can be a banis for declining a contract.

Here aigain, the problen s a practical one. Up until the 1988 Amendments. the two
agencies have frequently seen their programs divided up by the various tribes situated in
multi-tribal agencies and muln-tnbal service umts. Operating under the assumption that
cach such tribe was entitled 1o a contract, the agencies always found a wiy to award the

contract while also protecting the interests of non-contracting tribes. Now, the agencies

would open the door to retusing contracts altogether, establishing an alt or nothing approach

i which a such tribe could never secure a contraet under the Act except as part of a inter-

tribal consortivm embracing all tribes.
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Certainly non-contracting tribes should be able to invoke Section 110 remedies to
compel the Secretary not to reduce funding to such tribes. But the Secretary should not be

able to use the threat of such an effect to refusc a contract.

Again, in the Title III sclf-governance compacting process procedures have been

established by the Department of the Interior to protect the interests of non-compacting

tribes (such as though the setting aside of “residuals” and the securing of “shortfall" funding).

There is no reason in logic, nor any basis in the Act, for either Department to take a

contrary position when it comes to contracting under Title IL.

Indirect Costs and Contract Support Costs. In developing the 1988 amendments this

Committee noted that:

Perhaps the single most serious problem with implementation

of the Indian self-determination policy has been the failure of

the Bureau of Indian Affairs and the Indian Health Service to

provide funding for the indirect costs associated with self-

determination contracts.
S. Rep. No. 100-274 at 8. The Report went on to explain the vital need of tribes for indircct
costs to fund the administrative support essential to the cffective operation of tribally-
contracted federal programs. The Committee observed that typically federal agencies do not
include in “638" contracts the agencies’ own administrative averhead funding, and that
without the mechanism of indirect costs and contract support costs, tribes with no other
source of funding are compelled to curtail their programs in order to meet their

administrative responsibilities.
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Congress very deliberately intended to correct this problem -- and to eliminate the
Hobson's choices facing tribes every day in either laying off a nurse or failing to prepare the
statutorily required single agency annual audit, of cutting back dental services or failing to
carry adequate insurance, of restricting clinic hours or providing for the training and

continuing educational needs of program staff.

Congress addressed this issue in Section 106(a)(2) of the Act, by mandating that the
Secretary add to the direct program funding amount such “contract support costs" as are
necessary to prudently manage the contracted program. Similarly, in Section 106(g)
Congress directed that indirect costs be added to the direct funding base in order to arrive

at a total contract funding amount.

As you have heard today from other witnesses, both lead agencies -- the Burcau of
Indian Affairs and the Indian Health Scrvice -- have repeatedly failed to report to you the

shortfalis they have experienced in funding indirect costs and contract support costs for tribal

contractors. This is but a repetition of the several years of reporting failures noted by this

Committee on page 9 of its 1988 report. By keeping Congress in the dark, tribes continue

to be left holding the bag while the agencies go scot free.

It is not merely the agencies’ failure to report their own shortfalls which has
generated problems in recent years. Congress also directed that IHS and BIA report to you

on the shorifalls which result from the failure of other federal agencies to contribute their
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fair shares of indirect costs to those tribal contractors which deal with several different

agencies. For instance, if a tribal contractor has a 20% indirect cost rate, but the U.S.
Department of Housing and Urban Development only pays 15%, the 5% shortfall must be
addressed. Congress must hear this information and tribes must not be shorted. The -
mechanism which Congress put into place in Section 106(d) to prevent government
negotiators from penalizing tribal contractors in these situations has not worked well. But
to make matters even worse, IHS and BIA refuse to acknowledge their obligation under the
law to tell you of these funding shortfalls. Once again, the victims are the tribes and the
Indian people they serve. Perhaps if the Departments could not seek to hide behind the
Act’s "subject to the availability of appropriations” language, they would be motivated to

report these shortfalls more promptly and more accurately.

The failure of the agencies in dealing properly with indirect costs has caused most
tribal contractors to continue diverting program funds in order to shore up their contract
support cost needs. One tribe, joined by several others as amici curiae, is now in litigation
against the Secretary in the federal court in New Mexico. Four other tribal contractors we
represent are preparing Contract Disputes Act Claims or district court litigation to seek to
recover their shortfall amounts. As tribes see it, to the extent the agencies defend that they
cannot pay what has not been appropriated, the agencies only have themselves to blame for

failing to report the shortfalls to Congress.
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Contract Suspension and Payment Suspension. The last topie I will cover concerns
the purported new authority now being advanced by the two Departments to suspend
contricts and to suspend contract paynients in a process entirelv outside the “reassumption”

process established under Section (9 of the Act,

Along with the authority to administer federal Indian programs under a 638" contract
comes responsibility and accountability, both 0 the people being served and 10 the
Government agencies. Congress carefully addressed the issue of accountability by nundating
the preparition of annual audit reports pursuant to the Single Ageney Audit Act. And. in
instances of "gross mismanagement”, Congress authonzed the agencies 1o step m and
involuntarily “reassume” operation of comtracted progrims from o tnbe. tn doing so.
Congress ciretully provided tor due process, notiee amd an appartanity for a hearing.
Congress cauld have, but chose not to, perant the agencies to mtenene more actively in the
admmistration of tnibal programs. Instead. and as noted on page 21 o the Senate Repart,
it determined that “the Federal Governmwent should not mtervene mto the affiirs af ... tribat

governments except in mstances where avil rights have been violated. or gross neghgence

or mismanagement of federal funds is mdicated, s provided in Section 109 of the Act.”

Indefiance af this caretully cratted seheme, im Section 900,307 of the draft regalations
the Departnients now assert the new power to immediately suspend @ contract upon the
curiously viigue basis that “the contractor’s contmued performance would mpair the
Secretany’s abilty 1o discharge his trust responsibilin.” Smnlarky. in Section $0.308(c) the
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Departments assert the authority to withhold contract funds from tribal contractors in the

event the contractor in any way "fails to comply with the terms of the contract including the
provisions of these regulations." Here, again, the agencics seek to take control and micro-
manage contractors in a manner never envisioned by Congress in 1975, and in a manner

deliberately rejected by Congress in 1988,

Our additional concerns regarding the draft regulations are set forth in the attached
March 31, 1993 report including a number of key issues which will be elaborated upon
further by Mr. Dean and Mr. Clapham.

4. The need for further statutory reform

Due to the painfully slow process for developing regulations, and the increasingly
hostile nature of each succeeding draft regulation, three years ago a tribal grassroots effort
was initiated to develop a package of comprchensive amendments to the Indian Self-
Determination Act. Through these amendments the objective was to secure in statute what
could not be secured in regulation, and to put into place many of the concrete improvements

which tribes had hoped for as a result of the 1988 Amendments.

A few of these technical amendments were adopted by the Committee in 1990, with
the balance Jeft for further consideration as the regulatory process continued. Sadly, history

now shows that process is not likely to end soon nor to conclude in a manner which will be
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favorable to the interests of tribal contractors. Accordingly, in very close consultation with
tribes, tribal organizations, Area tribal boards, national tribal interests and tribal attorneys
situated throughout the country, a package of comprehensive statutory amendments has

been developed.

A sct of the amendments and an accompanying explanation is enclosed with my
testimony. For the most part these amendments have not changed over the past three years,
and they have been widely endorsed by such entities as the National Congress of American
Indians, the National Tribal Leaders Forum, the Nationa! Tribal Coordinating Committee
the National Indian Health Board, virtually every Area board from the United South and
Eastern Tribes to the Alaska Native Health Board, and countless tribes and tribal

organizations throughout the country.

We ask that the Committee give close consideration to prompt enactment of a bill
to put these 28 amendments into law. We also ask that the Committee give consideration
to additional measures which might be taken to assure that the Departments change course

and embrace, rather than resist, the Indian Self-Determination Act.

Thank you Mr. Chairman for inviting me to testify before your Comrittee on issues
relating to implementation of the Iadian Self-Determination Act Amendments of 1988. We

stand ready to assist your Committee in whatever way you feel would be appropriate.

loyd. (myApetd
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This Report highlights those arcas of most concern 10 Tribes in the proposed
draft Indian Self-Determination Act regulation released by the Department of Health and
Human Services and the Department of the Interior during the closing days of the Bush

Administration.

As of the date of this Report, it is unknown whether the Clinton Administration
will move forward with publication in the Federal Register of the proposed regulation in its
current form or will instead substantively review and revise the document before publication.
In cither event, it is clear that while the draft document has been substantially improved from
the 1991 draft in terms of format, organization, style, and in many instances content, the draft
remains woefully defrcient in a number of very key areas critical o the "638" contracting
process.  As such, Tribes arc likely both to urge the Departments 10 make substantial changes
in the final regulation, and to urge Congress to consider further statutory amendments to the

Act.

This Report generally tracks the various subparts cstablished in the draft
regulation, beginning with the preliminary sections and continuing from Subpart A through
Subpart P. Since we have endeavored to keep this Report to a relatively-manageable size
given the enormity of the regulation -— 392 pages —- this Report is not exhaustive of all
issucs of concern identified in the draft. Rather, we have focused our remarks on the issues
of greatest concem to Tribes and tribal organizations. In doing so, we have also provided
both section numbers and page numbers 10 assist you in following these comments along with
your own copy of the draft regulation. (Please let us know if you do not presently have a
copy of the draft and we will sec that onc is sent to you immediately.)

As you will sec in reviewing the draft, the actual proposed regulation docs not
begin until page 59. The first 58 pages set forth basic information regarding the regulatory
process, describe the history of the development of the regulations (Draft at 4-8), and
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generally summarize key aspects of the regulation (Draft a1 8-55). We discuss cach of these
segments of the introductory remarks scparawcly.

One—-paragraph Summary (Draft at 1). This threc-scntence summary of the
regulation contains a substantial omission in failing to acknowledge the Indian Seif-
Determination and Education Assistance Act Amendments of 1990, enacted in specific
response 1o carly problems in the regulation development process. Despite the Departments'
opposition at the time to the proposed amendments, plainly the new regulations must be in
compliance with those amendments, as reflected later on page 3.

Comment Period (Dralt at 1-2). The draft proposes a relatively long 120~
day formal public comment period after publication of the draft in the Federal Register. We
agrec that a lengthy comment period is necessary for all interested Tribes and tribal
organizations 1o fully analyze the proposed regulation and to develop comments and
recommendations for changes.

Of equal interest is the Departments’ adherence t0 their commitment (made in
late 1991) to hold a single, national mecting as part of the formal noticc and comment
process. Tribal leaders have consisiently demanded that there be such a meeting, in order 0
directly pose their comments, concerns and suggestions 10 the regulation drafters in a form
which permits Tribes to share one another’s views and cxplore areas of agreement and
€onsensus.

Public Participation in Pre-Rulemaking Activity (Draft at 4-8). In this
szction the Departments generally review the significant events which have occurred since the
1988 Amendments were originally enacted by Congress.

Although there was cxtensive consultation between the two Departments and
the Native American tribal community during the first two years following enactment of the
Amendments, this section fails to point out that much of the consultation process occurred
only after persistent, strident and very vigorous demands by tribal leaders and congressional
staff, and over the strong resistance of many departmental representatives.

The section notes the lengthy periods of delay which transpired in the course of
developing the draft regw ations, including almost two and one-half years from the last
mecting of the Tribal-Federal Coordinating Work Group in 1990. It is unfortunate, in light
of the lengthy agency delays which accompanied development of the draft, that on page cight
the Departments attribute some of the regulatory delays to "the requirement for tribal
participation.” More accurately, tribal leadership aggressively sought to compel the
Departments to develop their regulations within the original ten-month time period mandated
by Congress in the 1988 Amendments. Despite calls for faster action, the first regulation
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drafting workshop convened by BIA and IHS did not occur until four months after the law
had been passed. Moreover, not until two years later did the Secretary of the Interior finally
acknowledge that the Indian Sclf-Determination Aci applied to all agencies of the
Department, and not merely to the Bureau of Indian Affairs. Consistently, it has been the
lack of an aggressive policy to promptly implement the Act and to put new regulations in
place, not the time needed for tribal participation, which has been responsible for what will
ultimately be over five years of delay from the deadlines originally fixed by Congress.

Summary of Major Issues (Draft at 8-55). This section summarizes and
explains many of the key decisions made by the Depastments in the course of drafting the
regulations. The Summary is therefors a good starting point for understanding how the two
Departments arrived at the decisions they made. For instance, the language chosen in the
section dealing with the contractibility of departmental programs is readily understood from
the Departments' explanation that they chose to limit the mandate of the Act to “service
delivery programs” and the "operation of service programs.” (/d. at 8-9) Similardy, the
Departments' view that "what Congress intended by the term ‘program' was the operation of
scrvices” (id. at 11), reflects a very nammow prospective which expiains the equally narrow and
parsimonious approach taken by the regulations to the scope of contracting available under
the Act.

The "Summary” section briefly discusses such vital issues as contractibility and
the related definition of what is a “program” (id at 10-17), divisibility (or "program division")
(id. at 17-18), contract funding issues (id. at 19~21), appeals on funding determinations {id.
at 21-22), Indian preference in hiring and training (id. at 22-23) (all in Subpart A), and a
relatively brief description of the remaining fifteen Subparts (id. at 24-55) Although the
Summary is helpful, it is certainly not a substituze for directly examining the regulation
language, particularly since in many instapces the Summary mischaracterizes the effect of
various sections while ignoring major implications of other sections

We next tumn to a discussion of cach Subpart,
|1
SUBPART A -- GENERAL
At nearly fifty pages long (id. at 63-112), Subpart A contains most of the key

provisions of the entire draft regulation. This Subpart therefore merits particularly close
scrutiny. Below we highlight the more significant Tribal concerns identified in Subpart A.
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Section 900.102 ~~ Definitions.

During the March 9-10 consultation meetings, DOI representatives confirmed
that the Housing Improvement Program (HIP) and the BIA Roads Maintenance Program will
not be censidered "construction” programs subject to the special Federal Acquisition
Regulations (FARs) claborated upon at length in Subpart J. If so, this would represent a
favorabie shift from current BIA policy. However, the definition of the term "construction”
fails 10 exclude these two important programs. (Draft at 66) Moreover, the regulations do
not exclude these programs in Subpart J or anywhere elsc.

1n an important improvement from carlier drafts, IHS has agreed that contract
appeals will be referred to the Interior Board of Contract Appeals, rather than to the Armed
Services Board of Contract Appeals. This change is reflected in the definition of "contract
appeals board.”

"Indian~owned economic enterprises™ are improperly defined to exclude
tribally~owned enterprises.

The term "program” is defined in an exceedingly restrictive manner so that it is
limited to "the operation of services”. As such, the definition is not supported by a plain
reading of the statute, and is contrary to the broad intent regarding contractibility expressed in
the report of the Senate Select Committee on Indian Affairs which accompanied the 1988
Amendments. As a consequence, if finalized without change, the proposed amendment is
certain to leave in place virtually all Area Office fuactions (and, of course, Headquarters
functions), leading only to contracting of agency ficld functions and locations. Since
enonmous program Support occurs at the Area level, such an interpretation of the Act will also
lead to a tremendously—increased peed for contract support costs to cover contractible
functions which the Depariments refuse to tum over to tribal operation.

For instance, t0 the extent Arca-based personnel functions are kept out of the
contracting process, Area personnel offices will remain intact even though all field operations
served by Arca personnel have been tumed over to tribal operation. Tribal contractors will
then be left to seek additional contract support funding to finance their own personnel
systems. This is precisely the kind of restrictive view of the 1975 Act which Congress
deliberaiely sought to overcome in ihe 1988 and 1990 Amendments. Finally, the term
program sestrictively excludes programs benefitting a “Tribe", as distinguished from its
members.

The definition of "real property™ is misworded in such a fashion as to include
ordinary lcases, making lcases subject to the same restrictions as are applicable to real estate.
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Section 900.103 — Policy Statement (Draft at 73-77). The draft regulations
set forth as a Secretarial policy statement a commitment to promote tribai contractor
flexibility and the discretion "necessary to design contraciible programs to meet the needs of
their communities consistent with their diverse demographic, geographic, economic, cultural,
social, religious and institutional needs.” (/d. at 75) In fact, however, the program standards
set forth by both Departments in Subparts N and O virtuzlly preclude the possibility of any
meaningful flexibility in the implementation of contracted programs. Although the policy is
thus sound, it is certainly not reflected in the balance of the regulations.

in subsection (b}{(4) (id. at 75) the Sccretary characterizes on= of his residual
roles in the contracting process as assuring “that a process exists to adjudicate complaints
under the contract.™ As explained by the Departments’ representatives in March 1993
meetings, through this language (and other language elsewhere in the regulations) the
Sccretary presently intends to be the arbiter of disputes, complaints or grievances which may
be brought against a tribal contractor by a third party such as a beneficiary, a disappointed
subcontract bidder, etc. This represents a substantial departure from current practice, and
would force an incursion by the Secretary directly into the internal affairs of Tribes and tribal
organizations. Moreover, such an incursion into tribal sovereignty would run directly contrary
1o a recent decision of the Interior Board of Indian Appeals in a complaint filed against the
Assiniboinc and Sioux Tribes of the Fort Peck Reservation in Montana.

In subsection (b)(6) (1d. at 76) the Departments apparently intend, but fail to
stale, that the Secretary is committed to maintaining budgetary consultation in the federal
budget process relating to activities which are aurhorized 10 be contracted under the Act, and
not merely programs actually under contract.

The policy on savings 1n Sccretaral operations (resulting from the contracting
of programs to Tribes) set  -th in subsection (bY7) (id. at 76) fails to include the key
principle of equitable treatment. That is, the regulation, as presently drafted, would peria
the Secretary to take all savings to supplement and boost only Secretarial-operated programs.
to the relative harm of tribally-operated programs. The officials in attendance at the March
consultation meeting scknowledged that the last senicnce regarding “noncontracted programs”
was improperly retained from carlier versions of this section and should be deleted, but
remained noncommital with respect to the principal of mandating equitable treatment.

Subsection (bY(7) speaks glowingly of the Secretary’s commitment to
“extending the applicability of this {self~dctermination] policy to all operational components
within the Department.” (/d. at 77) But in fact, this strong policy statement is dirzctly
contradicted by the regulations' very restrictive definition of the term *program” and the
related provisions in Subpart A regarding "contractibility”.
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Section 900.106 — Contractibility (Draft at 79-88). In a long, rambling and
ill-organized scction the Depantments go at great length 10 define ponions of prograins,
departmental functions and various activities which, in the opinion of the Departments, are
not subject to the contracting mandate of the Indian Self-Determination Act. The net effect
is a severe restriction on the scope of contracting under the Act.

Subscction (a) begins by repeating the statute, but then adds a new scction
originally developed by the Department of the Interior, to guide the determination of when a
program is “for the benefit of Indians.” This scction commectly observes that a progsam is for
the benefit of Indians when the regulations governing the program, or their administration by
an agency, reflect a departmental intent to benefit Indians as primary or significant recipients.
inconsistently, however, in subsection (aX2) the regulation calls for a program 10 be
authorized by Congress and be funded by Congress (0 be contracted, notwithstanding that the
Departments may have otherwisc reprogrammed funds to operate the program in issue. (/d. at
80)

Of greater moment, in subscction (c), the regulation goes at great lengths to
emphasize the philosophy of the Departments that only “service delivery progrims™ are
subject to contracting under the Act -- being programs which are “gencrally performed at the
reservation level. . . ." (Jd. at 81) Again, this represents a severe restriction from the full
scope of the Act, conlrary (0 congressional intent.

Tc make matters even more restrictive, at the end of subsection (c) the
Departments pripose that a contract may not impair the Secretary’s "obligation under the
Constitution to ensure the laws are faithfully executed.” In the earlier Summary scction, the
Departments expound upon this concept by explaining their view that if a function involves
“the exercise of significant authority pursuant to the laws of the United States”, under the
Constitution the function may only be exercised by officers of the United States appointed
pursuant 1o the Appointments Clause of Article ll. The Departments’ reliance on case law
regarding the Appointments Clause is directly contradicted by Mazuri and other Indian law
cases decided by the Supreme Court which specifically endorse the ability of Congress ~- as
it has done in the Indian Seif—~Determination Act —- to delegate federal authority to tribai
governments. Indecd, were it otherwise virtualiy no program could be contracted under the
Indian Self~Determination Act.

Subsection (d) claborates upon this restrictive view of the Act by somewhat
mysteriously prohibiting the contracting of any “inherently federal responsibilities involving
the exercise of significant authority under the Constitution, and functions integral to the
excrcise of discretion, judgment, or oversight vested in the Sceretary by law or by virtue of
the Sccretary's trust responsibilities.” (/d. at 82) The quoted language, of course, aptly
describes everything the Secretary of Health and Human Services and the Secretary of the
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Interior do in the arena of Indian affairs. The examples which follow in subsection (d) make
it clear that the very types of activities which the Secretaries claim in the rcgulations are not
contractible are, in fact, being contracted today.

For instance, the operation of a $25 million hospital plainly involves countless
acts of discretion and judgment, involves thc administration of a trust program (the provision
of health care to Native Americans), n. urally involves the expenditure of federal funds under
the contract, and involves the direction and control of federal employees (when federal
employees are assigned or detailed to a tribal contractor). As such, the supposed standard for
withholding programs from the contracting mandate of the Act is no standard at all, and will
provide absolutely no coherent guidance to agency officials charged with determining whether
or not to approve Or decline contract proposals.

Subsection (¢) (id. at 84) in very rcpetitive language again emphasizes the
Sceretary's view that if a program involves discretionary decisions or "the making of value
judgments” it is not contractible. Such a restriction is plainly absurd. Clearly, over the
course of two and onc-half years the Departments have endeavored to draw an ever-larger
circle around their functions in order to protect those functions from contracting. The
language now chosen has become so broad that it could by its very terms comfortably be
applied to bar every Indian Sclf-Determination Act contract vhich has ever been awarded
under the Act.

Subsection (g) (id at 84) is somewhat of a non sequitur. This subsection
speaks not 10 the contractibility of a program, but to the appropriateness of a particular Tribe
secking to contract for the operation of a particular program. Agency officials explain that
the section was prompted by efforts of onc Tribe to operate programs six hundred miles away
benefitting a different Tribe, leading to the concept that a Tribe must benefit from the
services it proposes to contract. While the approach taken in subsection (g) is generally not
objectionable, by overstating the "geographic” criteria for determining whether or not a Tribe
may appropriately seck to operate a program, the section may also bar a Tribe from
contracting for the operation of an Area Office function —- since an Area Office is typically
in an urban ceater, rather than in a Tribe's "geographic service area”. (See id. at 86) Such a
restriction is, of course, consistent with the Departments' extremely namrow view of the
programs which are cligible for contracting under the Act.

Finally, in subsection (h) (id. at 80) the Sccretary would 2dopt a policy of not
entering ifito a contract if the underlying activity "cannot be contracted before completing an
environmental impact statement” or similar agency review. But the award of a contract under
the Indian Sclf~Determination Act is not itself a “major federal action” which triggers the
National Environmental Policy Act or similar environmental laws. On this point, agency
officials at the March 1993 meetings agreed, and also agreed that an activity could be
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contracted under the Act even though the action itself —- say, the construction of a new
highway —— might be subject 1o the requirements of NEPA, the Endangered Specices Act, or
similar legislation. There is nothing in the Indian Self-Determination Act which suggests that
the Secretary may hold back a program from the contracting mandate of the Act merely
because there are other federal statutes which must be complied with before the particular
activity involved in the program may be undertaken. Nonetheless, this is precisely what the
Secretary proposes in subsection (h).

Section 900.107 — Program Division (or Divisibility) (Draft at 88-92). This
section addresses another key issue which has been vigorously debated over the years. The
*program division" issue arises when a tribal contiacting proposal does not propose to carry
out a program in its entirety, but only a piece of a program; the issuc of “program division™
arises because the balance of the program must then be operated by the agency for the
balance of the program's bencficiaries.

Subsection (a) (id. at 89) is technically deficient in misstating the full scope of
the divisibility issue, and erroneously confuses who may be a party to a contract, and operate
a program, with who is served by a contract.

Subsection (c) (td. at 90) suggests, incorrectly, that the Secretary has the option
of taking savings away from a tribal contractor and plowing those savings into programs
benefitting other Tribes experiencing adverse effects duc to the division of a program. The
reference to savings should be corrected to refer t0 savings within the Department (not

savings within a “contracting organization”). Further, the permissive language in this section
(id. at 90) should be made mandatory.

Subsection (d) (id. at 90-91) contains the most hostile provision of this section,
authorizing the Sccretary to refuse a Tribe's contract proposal based upon the effect the
contract would have on the Sccretary's ability to continue serving other Tribes not involved in
the contract propasal. It is significant that, on this issue, the Bureau of Indian Affairs takes
a radically different position from the position espoused by THS and the other DOI
agencies. Here, BIA agrees the Act does not authorize the Secretary to consider the
effect that approving a contract proposal would have on noncontracted services
benefitting other Tribes. Indeed, the Bureau representatives reported that the Assistant
Secretary is prepared to permanently waive, by Federal Register notice, the policy stated in
subsection (d). The Assistant Secretary's agrcement (and the agreement of his attornevs in the
Associate Solicitor's Officc) with the position taken by tribal representatives severely
undercuts the legal basis for the contrary position set forth in subsection (d). Clearly in the
absence of a reversal by the new Administration or legislative reform, nonc of the agencies
other than BIA is prepared to comply with the law.
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In sum. while the “program division” procedures set forth 1n Section 900.107
arc helpful in sorting through the contracting process, the section contains key features which
arc hostile to the mandate of the Act to facilitate and maximize tribal self~determination.

Section 900.108 ~ Amount of Funding (Draft at 92~98). Like the
“contractibility and program division" sections, the "amount of funding” section contamns a
number of provisions which undercut the ability of Tribes to effectively contract for the
operation of programs under the Act.

Subscction (a) is poorly draficd and effectively reverses the manner in which
coniracts are funded under the Act. Under the Act (specifically, Section 1006(a)(1) and (2)), a
Tribe 15 1o recewve all of the funds and resources which the Secretary has at his or her
disposal in the direct operation of the program. Only to the cxtent such funds arc insufficient
to fully administer the program. 1s an additional category of funds (known as “contract
Support costs”) to be added to the contract.

Contrary 1o the siatute, the draft regulation describes the funding mechanism in
such a way that the Sccretary 15 not required to tum over all funds which dircctly support a
program. Rather, the Sccretary can withhold a portion of such funds and require the
contractor to sccure the balance as "contract support cost” funding. This scheme allows the
Secretary to retain substantial funds (and the associated agency burcaucracy) which support a
contracted program, producing a funding shortfalt which the tribal contractor must make up
out of available contract support costs. If, as 15 typically the case, Congress does not
appropriate the full amount of funds needed for contract support costs, the contractor 1s
shorted while the government 1s unjustly enriched. As in other arcas, this 1s preciscly the
type of manipulation of conlract funding which Congress sought 1o correct 1n the 1968
Amendments.

To mahe matters worse, the regulations entitle the tnbal contractor not 1o 1ts
full coniract supporn costs, but only to such contract support costs as the Secretary chooses to
allocate to the contractor from available appropriations. In effect, then, a tribal contracior 1s
only entitled to the funds which the Sccretary chooses to provide the Tribe; this totaily
defeats the mandate of the Act to require full funding of contracts, even if full funding
requires the Sccretary to report shortfalls to Congress followed by appropriation relief

Subsection (b) (:d. at 93-95) explains the types of contract support costs which
may be awarded, and reinforces the problem in substituting contract suppori costs for direct
i Sccretarial costs. For instance, much of the executive direction, financial management and
| personnel management functions identified as contract support costs activities are, in fact,
available directly from the Secretary. In such situations, the Secretary should be required 1o
turm over his or her financial management and personnel management resources to the tribal
' contractor. But instead under the proposed regulations the Sccretary would retain all such
]
]
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financial and personnel management fesources, fequiring the Tribe to secure equivalent
resources from such funds as may bave been appropriated by Congress for contract support
costs.

On at least three occasions, including subscction (d)(1) and (g) (id. at 96), the
draft repeats the statutory provision that the Sccretary is not required to reduce funding for
onc Tribe in order to make funds availahle to anather Tribe. While an easy matter for
cditorial review, the heavy emphasis on this point echoes the recwiring theme in Subpart A of
identifying all possible ways in which the funding of contracts may be restricted by the
Secretary.

The issue of savings is addressed in subsection (d)(2). (d. at 96; see also
Secretary Policy Statcment Report at 76) Of greatest concern here is that, again, the duty t0
provide savings to tribal contractors on an equitable basis is discretionary, rather than
mandatory. Thus, the Secretary is free to retain all savings t0 boost his or her own programs
at the relative expense of tribally-operated programs.

Subsection (f) (id. at 96) establishes a troubling presurnption that Congress,
when it appropriates funds for the specific benefit of a particular Tribe, intends to include
contract Support costs in that amount in the event the Tribe operates the funded program
under a "638" contract. Presently this is the system employed by the Indian Health Service,
though not the Bureau of Indian Affairs. That is, IHS scparates contract SuppoIt costs off the
1op of a program, and awards the Tribe the full appropriated amount in two pieces. In this
manner, the funds Congress intended for the direct provision of a particular program are
actually reduced in order to fund administrative cost needs. The BLA, on the other hand, adds
the congressional sum to the direct funding base against which indirect costs are calculated,
leading to a higher indirecti—cost need which can then be funded from availablc
appropriations.

The THS approach is particularly peculiar, since if a tribally-earmarked
program is not operated under a 638 contract, the program is administered by the Secretary
with the full benefit of all the Secretary's other resources. The Secretary is not required to
fully support the program stricily from the carmarked appropriation to secure financial
management suppor, personnel management Support, and so forth. Yet the regulation
imposes this restricton on Tribes. To deny Tribes cither a direct Secretarial amount for these
functions, or contract support cost funding to pay for thesc functions, is directly contrary to
the Statute and discriminates against self~determination contracting,

Section 900.109 - Funding and/or Contrxctibility Impasses (Draft at 98).
In an important reversal, the Departments have now agreed to insert 2 provision permitting
tribal contractors to camry out portions of their contract proposals at funding levels lower than
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requested, while simultancously pursuing appcals. Unfortunaicly, subsection (b)(1) is draftcd
in a way which permits the Secretary to refuse to agree to a Tribe's operation of a reduced
scope of work at a reduced funding amount. Whether to go forward with a reduced scope of
work or a lower funding amount should be entirely up to the Tribe, not the Secretary, since in
such circumstances the Sccretary has already madc his or her determination that a poxion of
the contract may be awarded at a lower funding level.

Subsection (c) is addressed to situations whese the Tribe and the Secretary
disagree on the funding level for the subsequent year of an ongoing contracted program. In
yet another indication of a hostile attitude to fully funding contracts, this section would
requirc a tribal contractor to accept the same funding level as in a prior year, notwithstanding
that Congress may have appropriated Pay Act and other increases which under the Act the
Sectetary is required to pass on to the contractor.  Subscction (c) should thereforc be revised
to require that the subsequent year of a contraci be funded at no less than the level which the
Secretary would have to directly operate the program, rather than being limited to the funding
level of the previous year.

Section 900.110 — Limitation of Funds (Draft at 98-100). In subsection (a).
the draft improperly takes account of carryover funds from previous budget periods in
assessing the adequacy of contract funding. This directly contradicts current law, and is
further contradicted by the correct language set forth in the next section, Section 900.111(b).

Sections 900.113 - Funding Reduction; Section 900.114 - Increase to

Contracts (Draft at 101-103). Section 900.113 would permit contract funding amounts to
be reduced in the event there is cither a reduced need for flow—through funds, or a decr=ase
in a Tribe's indirect-cost rate. Tellingly, however, no comparable provisions are included in
900.114, dealing with contract increases. That is, there is no provision for increasing contract
funding levels in the event there is a greater need for flow—through funds or a higher
indirect-cost rate.

Further, 900.114 is deficicnt in failing to specify explicitly that general
program increases, (ogether with such increases as mandatory Pay Act increases, are to be
fully shared on an equitable basis with tribal-operated programs. Similarly, this section fails
to state that year—end funds available to the Secretary will be disbursed on an cquitable basis
to tribally-operated programs. Again, the extensive care with which the regulations specify
how contract funding can be reduced, as compared to three lines of text addressing contract
increases, reflects the gencrally hostile tenor of these provisions.

Section 900.115 ~ Indian Preference (Draft at 103). As you know, Section
7(2) of the Act generally addresses the requirement that tribal contractors carry out policics of
Indian preference in zmployment and training. Existing regulations reflect the policy that the
determination of how the Indian preference mandate of the Act should be implemented is a
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matter for tribal discretion. Under the existing regulations, Tribes and tribal orgamzations are
thus given wide latitude to carry out more or less aggressive Indian preference policies.

For instance, under existing regulations, one Tribc may usc Indian preference
only as a tie-breaker factor when two applicants are otherwisc equally qualificd for a job.
Another Tribe may apply Indian preference when two applicants meet the minimum
qualifications for a job, even though the non~Indian applicant has substantially greater
qualifications. A third Tribe may apply Indian preference to require the hiring of an applicant
who is less than fully qualified, subject 10 a training program to bring the applicant’s
qualifications up to the requirements of the position.

By contrast, subsection (c) of the Draft would gencrally establish a single
policy which all Tribes and tribal organizations would be required to follow. Aside from
shifting away from current departmental policy, subsection (c) represents a serious intrusion
into the sovereign determination of a Tribe how best to pursuc the goal of Indian preference
mandated by Congress.

The other major issue raised by Section 900.115 (also discussed in the
preliminary Summary) is the interdepartmental disagreement regarding tribal preference
policies. Interior Department officials are of the view that Section 7(b) prohibits a Tribe
administering a 638 contract from applying a tribal-member preference, as distinguished from
a general Indian preference. The Indian Health Service, on the other hand, sides with Tribes
in arguing that tribal preference requircments are consistent with the language and goals of
Section 7(b). In the earlier Summary section, the Departments request special input on this
issue, a matter we are scparately rescarching. Our preliminary assessment is that the Indian
Health Service has the better argument.

Section 900.116 ~ Equal Opportunity and Civil Rights (Draft at 103-104).
This scction, imposing certain restrictions on tribal employment decisions, runs directly
contrary to the tribal exemption from Title VIl of the Civil Rights Act, 42 U.S.C. 2000¢. In
the March 1993 consultation meeting, Interior Department attomeys acknowledged the
conflict and appear to agree that Section $00.116 should be deleted.

Section 900.120 ~ Availability of Information (Draft at 107-108). This
section requires that a contractor make all reports and information conceming the contract
available to the Indian people being served or represented, apparently even if the information
is proprietary to the contractor and would be exempt from disclosure under the Freedom of
Information Act if provided by the contractor to the government.

Section 900.121 - Record Retention (Draft at 108-110). In a depanure from
carlier drafts, new Subsection (b)(1) would require that contractors return certain records to
the Secretary of the Intefior upon expiration of the relevant records retention period. The
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agency officials in attendance at the March, 1993 consultation meeting scemed unaware of
this section and the practical problems it would create for most contractors. They could not
point 10 any provision in the statute or other applicable law requiring the transfer of such
documents 0 the National Archives, and it would appear that no authority for this
requirement exists.

Section 900.122 - Freedom of Information (Draft at 110-111). This section
fails 1o reflect the exemption presently available for a variety of information, including
proprictary financial information. Tribal organizations should be assured that when
submitting financial information to the govemment, including comprehensive audi reports,
commercial or other intercsts doing business with the Tribe will not have unfair access to the
Tribe's proprictary financial records.

Section 909.124 - Monitoring (Draft at 111-112). Subscction (c) has been
poorly drafted in a way which would oddly permit monitoring visits both by an operating
division and the authorized representative of an operating division. A simple editorial
correction will corsect the problem.

Conclusion. As the foregoing discussion demonstrates, there arc a number of
critical and severe deficiencics in Subpart A, the core of the draft regulation. While some of
the deficiencies are drafting errors which agency officials have agreed 1o revisit, for the most
part they represen: a more significant philosophical hostility to tuming Secretarial programs
over 1o tribal operation in a manner which fully equips the tribal contracior with all of the
Secretary’'s resources. While the draft genuinely appears to embrace the 638 contracting
process itsclf, the Departments appear 10 be simultancously struggling to find ways of
preserving their agencies intact even as programs are transferred to tribal operation  Unless
Congress is going to substantially increase contract support cost funding, the pnice of the
"638" contracting process is, indeed, the partial dismantling of federal agencics  Only when
the agencies are prepared to plan for and embrace that process, will there be a policy basis in
place for revising the draft to fully comply with the Act.

We rext tum to a discussion of the remaining subparts.
v
SUBPART B - PRE-AWARD AND PROPOSAL PROCESS
Subpart B generally deals with the application and revicw processes which

would govern prior and up to the awa. ! of a contract under the Indian Seclf-Determination
Act.
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Szetion 900.202(a)(2)(ii} (Draft at 113). This subscction fails to include
"urban corporations™ established pursuant to the Alaska Native Claims Scttlement Act as
cligible contractors, contrary to a ten-vear—old opinion of the Office of the Regional Solicitor
n Alaska

Section 900.203 - Preapplication Technical Assistance (Draft at 114-116).
Subsection (a)}4) requires the Sccretary to provide requested techmical assistance for a Tribe
10 develop program standards which might differ from the Interior Department requirements
sct forth in Subpart O. However, the subsection fails to specify that similar technical
assistance must be provided to assist a tribal contractor in developing program standards
which differ from the 1HS standards set forth in Subpart N. The effect is to further
undermine the ability of Tribes to depart from 1HS's program standards in attempting to
redesign programs to better mect local needs and tnbal priontics

Subsection () 15 curious 1n that it calls upon the Sccretary, when receiving a
request for certain mformation, to “idenufy the Sccretarial amount and provide mformation
regarding the availability of contract support costs.”  (/d. at 115-116) Although 1n our
experience IHS Arca officials generally do explan that all contract supporn costs arc available
10 the contractor, subject only to the avaitability of appropriations from Congress. BIA agencs
and Arca officials consistemtly take the view that there arc no contract support costs available
for ibal contractors seeking to develop a new comtract proposal. The regulation should be
directed not at what BIA or IHS think they have available for contract support costs. but at
what the Tribe is entitled to under the Act

Section 900204 - Access to Federal Records (Drafts 116-118). Subscction
(cX5) fails to require that the Secretary provide all available information on existing facilitics,
and is instead limited to "appraisals. mventories and assessments of trust resources

Section 900.205 - Initial Proposal Requirements (Draft at 118-122). This
subscction addresses the basic requirements which the Depariments would require be included
in a contract application. These requirements 1n and of themselves are generally not
objectionable. However, in connection with coutracts which involve the administration of
trust resources (such as the operation of timber programs, wildlife programs, agricultural
programs, and the like), subsection (i) mysteriously requires that a contract "include inventor
levels and values to Tribes and to individuals.” (/d. at 119) No further explanation 15
provided as to the meaning of this requircment.

Section 900206 - Review and Approval of Contract Proposals (Draft at
122-125). Subsection (a) is deficient m several respects.  First, subsection (aX1) calls for a
contract proposal to be retumed without further action if it does not "contain the required
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resolutions”, even though an carlier scction pcrmits a contract proposal to reference tribal
resolutions already on file with the Department. (Section 900.205(d), Draft at 118)

More seriously, subscction (a}4) (id. at 123-124) purports to set forth four
bases upon which the government may refuse to approve a contract other than the
"declination” process set forth in Section 102(a)2) of the Act. The regulations propose that
other reasons for refusing to enter into a contract include objections based on “contractibility*”,
availability of funds®, "terminat{ion} {of] any existing trust responsibility”, and "analyses
required for compliance with NEPA, the Endangered Species Act, the Coastal Zone
Management Act, the National Historic Preservation Act, . . . or other applicable federal
statutes. . . ." The law clearly provides only one means for disapproving a contract ~- the
declination process. Here, as elsewhere in the regulation, the Departments are seeking to
establish additional impediments and barriers to 638 contracting —— one of the key problems
Congress explicitly sought to remedy in the 1988 Amendments. All of the scparate rzasons
supporting a decision to disapprove a contfact are embraced within the "declination” criteria
set forth in the Act, and should be handled strictly according to the declination process set
forth in the Act.

Subsection (b) is deficient in failing to mandate that a declination notice must
contain a description of “all” appeal rights and available technical assistance. See Draft at
124. Subsection (c), combined with the long recitation of items which must be contained in a
contract proposal pursuant to Section 900.205, would pcrmit perpetuation of the current
practice in many areas of BIA and IHS to repeatedly return contract proposals to contractors
as allegedly "incomplete”. Through this device, agency officials seck to avoid the mandatory
sixty—day clock imposed by statute for the benefit of Tribes. To honor the timeframes
mandated in the Act, the regulations should state that an incomplete contract proposal will be
declined within the sixty—day period if the deficiency is of such a nature that the contractor
cannot properly complete or maintain the activity to be contracted.

Section 900207 - Declination (Draft at 125-129). This section is key to the
cntire regulatory scheme. Unfortunately, it, too, is seriously deficient. For instance,
subsection (a) is carefully drafted in a way to preserve the Departments' view that decisions
regarding contractibility and funding are not within the declination process.

Subsection (c) (id. at 126) repeats the objectionable position that a contract can
be declined based on the effect that awarding a contract would have on other programs (or
portions of programs) administered by the Secretary.

Subsection (¢)1) would provide a basis for the Secretary to intrude upon
internal decisions of a Tribe by questioning whether a tribal resolution endorsing a contract
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proposal truly reflects the best interests of the tribal community. (Here agency officials
indicate they may recommend further revisions.)

v
SUBPART C - CONTRACT AWARD AND MODIFICATION
This section deals generally with various contract administration issues.

Section 900302 ~ Calendar-Year Contract (Draft at 130). The language on
ratendar~year funding makes no scnse as presently drafted. Agency officials have agreed to
consider deleting the opening phrase to clarify this section. As clarified, the regulation would
provide that contracts will be awarded on a calendar-year basis unless there is mutual
agreement to a different funding period.

Section 900.303 - Types of Contracts (Draft at 130). This Section would
eliminate any provisions regarding the use of “fixed price” contracts for the operation of 638
programs. Instead, such contracts would be the subject of negotiation without the guidance of
any regulatory standards.

Section 900.304 — Renewal and Continuation of Contracts (Draft at 130-
132). Subsection (a¥2) (id. at 131) would improperly permit the Secretary to involuntarily
extend a contract for an additional year, notwithstanding the absence of any indication from
the tribal contractor that it desires to continue operating the program. Absolutely no authority
in the Act exists for compelling a Tribe to involuntarily operate a program in this manner.
While in certain circumstances some moderate provisions may be necessary to assure the
effective transition of programs from tribal operation back to government operation, the very
same section indircctly endorses the concept of a shorter four-month transition period, a far
more feasonable period.

Subsection (a¥3) and subsection (b)(1) both fail to note that the requirement to
schedule expendituses should only be indicated to the extent necessary to calculate advance
payments; where a Tribe manages its own advance payments, no such schedule should be
required.

Subser: - (b)3) would punish a Tribe in a subsequent year for failing to
submit a budget, by underfunding the new contract cycle. Such punitive action is both
contrary to the Act and inconsistent with the congressional appropriations covering the new
funding cycle.

Section 900.305 - Contract Modifications (Draft at 132-134). Subsections
(aX3) and (4) improperly would authorize the Secretary to unilaterally amend a contract to
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extend the contract period, and to do so at underfunded levels. (/d. at 133) Subsection (aX5)
would improperly permit unilateral modifications to reduce the funds available to the contract.

Subsection (c) improperly requires a full-fledged contract proposal in order to
make any “material change” in the "scope, population served, or the nature, standards or
objectives of the scrvices to be provided” under a contract. The goal of increased flexibility
in tribal discretion in the administration of programs is hardly promoted by requiring such
excessive and unnecessary paperwork.

Section 900.306 ~ Consolidation of Mature Contracts (Draft at 134).
Subsection (a) fails to mandate the consolidation of contracts awarded by the same agency or
bureau, instead making such consolidation discretionary with the Secretary.

Section 900,307 - Contents of Award Document (Draft at 134-138). [n onc
of the morc egregious violations of the Act, the Draft proposes in subsection (c) (id. at 137)
that the Secretary may immediately suspend a contract "upon determination by the Secretary
that the contractor's continued performance would impair the Secretary  ability to discharge
his trust responsibility.” This provision flics directly in the face of the very carefully-crafted
reassumption procedures sct forth in Section 109 of the Act, dealing both with ordinary
reassumption and emergency rcassumption. The Secretary has ample discretion within the
reassumption process to temporarily or permancntly take back the operation of a contracted
program, and this secton only undermines a Tribe's due—process rights to a hearing in absence
of any nonemergency rcassumption. Indeed, by the admission of agency representatives, the
proposed contract-suspension remedy has been added to specifically defeat the procedural
rights which Tribes enjoy under the reassumption provisions of the statute.

Section 900.309 - Designation as a Mature Contract (Draft at 139).
Subscction (b) is deficient in failing to requirc that new activitics be added to an existing
mature contract. Rather, the current draft makes addition of such new activities discretionary
with the Secretary. Morcover, adding an activity to a mature contract while preserving the
reporting benefits of "mature contract” status, is only possible in a very narrow range of
situations. The fact that a new activity may involve different programmatic expertise should
not autosnatically bar the addition of such an activity into a mature contract.

Section 900.310 - Commencement of Services (Draft at 139-140).
Subsection (b) indirectly refers to "preaward costs”. However, nowhere does the regulation
fully discuss preaward costs nor the standards applicable to the incurring and reimbursement
of preaward costs.

Generally, in IHS Arca Offices preaward costs are negotiated at the time of
final contract negotiation, and are not neccessarily subject to any preapproval requirement
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(provided the preaward costs arc agreed by the agency to be reasonable). At the other end of
the spectrum, many BIA offices flatly refuse to reimburse any preaward costs of any nature
whatsoever. The regulation should set forth a uniform approach which encourages prudent
management steps by tribal contractors seeking to put into place the measures necessary to
permit commencement of a contracted program at a full level of service delivery. The
regulation should build on the IHS approach in this 1 gard.

Vi

FINANCIAL MANAGEMENT

This Subpart (Draft at 140-156) addresses most of the financial management
rules applicable to 638 contractors (1o the extent not already noted in Subpart A).

Section 900.404 - Allowable/Unallowable Costs (Draft at 142). Subsection
(b) provides that the allowability of costs incurred under a contract shall be determined by the
content of whatever OMB circulars may be in effect when the questioned cost is incurred. As
such, this section would permit the Officc of Management and Budget (OMB) to amend
circulars without going through the special tribal participation and notice and comment rules
set forth in the Indian Self-Determination Act for amending "638" regulations. Many Tribes
object 1o the resulting lack of effective input into the process for amending OMB circulars.

Section 900.405 - Waiver of Prior Approval Requirements (Draft at 142~
143). This section fails to specify that the itemized categories of costs will be deemed
allowable without prior approval, whether or not the costs are charged directly to the contract
or are charged to the indirect~cost pool established for the contract. More seriously, only six
of the many categories of costs identified in prior discussions as meriting like treatment have
been included in the draft.

Section 900.406 ~ Indirect Costs (Draft at 143-147). Subsection (aX1)
represents a blatant effort by the agencics to avoid any liability for indirect-cost shortfalls
due to the failure of other agencies to pay their full share of indirect costs into the indirect
cost pool established for the contractor. Thus, the regulations would require multiple rates for
contracts funded by each Secretary, an approach which is sure to produce accounting
nightmares both for tribal contractors and government niegotiators and auditors.

The recent discussions with agency officials underscored the resolve of the
agencies to refuse to report such indirect shontfalls to Congress, and more importantly, to not
fund such shortfails, in the absence of new legislation. This refusal is echoed in subsections
(dX1) and (4). See Draft at 145-146.
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Section 900.408 ~ Payment (Draft at 147-149). Like the contract~suspension
provision set forth in Subpart C, under Section 900.406(c), the Dcpartments would purport 1o
vest in themselves the power to withhold funds from tribal contracters in certain situations,
again entirely outside the rcassumption procedures set forth in the Act, and without any
procedural protections of any nature whatsoever.

The circumstances under which the withholding of funds would occur is
particularly jronic. The Departments propose that when a contractor is deficient in such areas
as financial management, the submission of quarterly financial reports or the submission of
annual audits, the govemment rescrves the right to withhold from the contractor the funding
necessary 1o perform the deficient action. Thus the contractor is denied the very resources
needed 10 undertake that whizh the agency complains has not been done. Such a provision is
thus not only illegal, but absurd. Interestingly, it is also plainly not what occurs when
govemment officials fail to comply with financial management or reporting requirements
applicable t0 government—-operated programs.

VII

SUBPART E - PROPERTY MANAGEMENT

This Subpart sets forth the minimum requircments imposed on tribal
contractors with respect to propesty management.

Much of the excessively~burdensome provisions set forth in this section stem
from the threshold determination by the agencices to refuse to donate federally—-owned
personal property to the tribal contractor when such property is furnished to the tribat
organization for usc in performance of the contract. By refusing to donate or otherwisc
transfer such propenty to the Tribe, the Tribe becomes encumbered with a very complex
property accounting system necessary o continue keeping track of federally~owned property.
When the property runs past its useful life, the federal govemment's requirements become
particularly burcaucratic and burdensome.

Section 900.502 - Federally-Owned Personal Property (Draft at 156-160).
Section 900.502 sets forth the basic procedures for administering such government-owned
property. Unless the agencies alter their position and are prepared to donate such property to
the tribal organization (subject, of course, to the right to demand the retum of any property
still in use at the termination of a contract), the only remedy to simplify this process is
legislative reform. Specifically, Congress could amend the Act to provide that title to
govemment property furnished to a tribal organization in connection with a "638" contract
shall be transferred to the tribal organization, subject to a reversionary interest. (This
unfortunate policy is repeated in Section 900.504(a)(1) (Draft at 164).)
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Section 900.503 - Contractor-Owried " e¢rsonal Froperty Purchased With
Contract Funds (Draft at 160-164), In contrast 10 tac unfortunate provisions regarding
government~fumished property, this section provides that title to property purchased with
contract funds shall vest in the tribal contractor (again, subject to appropriate reversionary
interests). Tribes will be pleased with this major shift in the Departments’ position here from
carlier drafts. As reflectzd in the Draft at page 161, within this sctting tribal contractors
would have the discretion to follow their own property—-management procedures for dealing
with such property, a far less cumbersome process than following the procedures applicable to
government-owned property.

Section 900.509 - Federally~Owned Real Property (Draft at 169-171).
Subsection (b) contemplates that a contractor may purchase office space for use in the
performance of a contract, but restrictively states that the purchase of real property for such
purposes cannot occur absent "specific legislative authority and Secretarial approval.” Such
restrictions foreclose contractors from the management flexibility necessary to efficiently
opcrate contracts.

Similarly, subsection (c) would bar Tribes from leasing new, expanded or
replacement space with IHS-contract funds, except through the IHS Leasc Priority System.
Interior, by contrast, would impose no restriction on the leasing of whatever real property a
Tribe may "determine necessary for the performance of work or delivery of services.”

Section 900.511 - Donation of Excess and Surplus Real Property (Draft at
173-176). Subsection (aX1) again repeats the unfortunate policy that property will not be
considered "excess” by virtue of 1ts use by a Tribe in connection with the performance of a
"638" contract.

Subsection (a}3) imposes an unnecessary layer of bureaucracy by requiring
that when a contractor requests conveyance of "excess property”, the request must be
supported by a resolution from “the tribal gov.. aing body of the Tribe serviced™ by the
contract. (Draft at 173-174) Such a requirement serves no useful purpose in circumstances
involving multi-tribal organizations serving as many as thirty, forty, or fifty Tribes.

VIl
SUBPART F - PROCUREMENT MANAGEMENT
This Subpart deals with minimal procedures which tribal contractors would be

required to follow in connection with the procurement of property and services, including
subcontracting and general purchasing.




PAFullToxt Provided by ERIC

REPORT ON DRAFT REGULATION
(March 31, 1993)
Page 21

Section 900.605 -~ Procurement from Indian Organizations (Draft at 186~
187). The issucs regarding Indian preference discussed above in connection with Subpart A
arise here as well. The regulations fail to respect a Tribe's right to apply a tribal~preference
policy, and further fail to respect the discretian which Tribes may exercise in how they camry
out the preference policy mandated by Section 7(b) of the Act.

Section 900.608 ~ Procurement Award Provision (Draft at 190-192).
Subsection (k) (id. at 192) fails to state clearly that tribal employees are not subject to the
Davis~Bacon wage and labor standards. Also, subsection (j) (ib:d.) should be deleted,
consistent with the observations made carlier in connection with Section 90.116 in Subpan
A.

Section 900.610 ~ Discounted Services (Draft at 193). This section totally
fails 10 address the status of Tribes as mandatory users of federal government rates or
discounts when carrying out govemment~to~govemment contracts awarded pursuant o the
Indian Self-Determination Act. Instead, this section treats Tribes just like any other cost-
reimbursement contractor doing business with the government. The effect, of course, is to
substantially increasc the cost of administering programs following transfer from federal
administration to tribal administration.

X

SUBPART H ~ APPEALS, DISPUTES
AND EQUAL ACCESS TO JUSTICE ACT

As its title suggests, Subpart H (Draft at 193-220) addresses tribal avenucs for
dealing with decisions made by government officials in connection with the award of
contracts or decisions made in the administration of contracts. Unfortunately, Subpan H fails
to deal with the persistent problem of agency officials who refuse to take any action, to the
severc detriment of tribal contractors. Although the Bureau of Indian Affairs has an appellate
procedure for addressing such problems in 25 C.F.R. Pant 2.8, no comparable procedure exists
for other agencics of the Interior Department, nor is there a comparable procedure for the
Departrent of Health and Human Services. Given that many of the problems encountered by
tribal contractors involve the failure of government employecs 10 take action, there is a
compelling need to address this issuc comprehensively in the new regulations.

Along similar lines, the regulations should make clear that tribal contractors
confronted with the failurc of an agency official to act on a contract proposal within the first
sixty days are entitled to go directly to count for a judicial remedy ordering the agencies to
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award the contract. Although agency represematives recently agreed that court review 1s
available in such circumstances, often government attomneys argue that a Tribe should have to
exhaust some administrative remedy by first presenting its complaint o the agency. Subpan
H should make clear that no administrative exhaustion of remedies is required when a
government official fails to approve or award a contract within the mandatory timeframe
established in the Act.

We next discuss some of the highlights in the areas which are covered 1n
Subparn H.

Section 900.802 — IHS Appeals (Draft at 193-203). Among the gravest
problems in this secuon are the procedures goverming appeals over contract funding decisions
made by IHS officials. The problems here are many. First, under subsections (a)(1) and (2),
a Tribe would be hmited to challenging whether or not the agency had property followed 1ts
own allocation forinulas in determining how much funding to award a contract  Although this
may certainly be one area of dispute, it is not the only dispute which may arise 1n connection
with the funding of contracts

Specifically, many disputes anise over the 1ssue of contract support cests. The
apencies take the position that they should only be challenged on appeal regaiding how
contract support costs appropriated by Congress were made available to the contractor. This
means that if a contractor believes it was entitied to $100,000 1n cantract support costs, but
the agency only awarded $70,000 on the ground that Congress had not appropnated any more
funds, the contractar would be unable to appeal its entitlement to the additional $30.000 The
agencies would instead view the maximunt amount which the tribal contractor 1s entitled to
reccive as $70,000. Through this scheme, a contractor would also never have a contraci-
support cost shortfall; by the agencies’ view of the world, the contractor is only entitled to
such sums as the agency may reccive from Congress.

Obviously this is not what Congress had in mind in Section 106 of the Act.
To the contrary, Congress intended that a full and fair detenmination be had regarding a
Tribe's need for contract support costs. To the extent funds available to the agency are
insufficient to pay those full costs, the Depariment is to report the shonfall to Congress so
that appropriate remedijal action may be taken through supplemental appropriations. The [HS
approach on "funding” appeals directly undermines the congressional scheme set forth in
Section 106 of the Act.

The second major problem with the 1HS funding appeal mechamism is the
absence of any appeal beyond the 1HS Director. In marked contrast to appeals involving
comparable Interjor Department decisions, the draft proposes that funding decisions will never
be reviewed by any official higher than the [HS Director. (Recently proposed amendments
would require that such decisions be made at a level no lower than the Assistant Secretary for
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Health.) The establishment of a contract funding Appeals Board is more form than substance,

since the Board wauld be limited only to the power to recommend a decision to “he THS

Director. Similarly, an "on the record” appeal in conformity with the Administrative

Procedures Act would not be available in such instances, and the members of the Board

would all be appointed by the JHS Director and serve at his or her pleasure. -

Subsection (g) (Draft at 193-200) is deficient in failing to state clcarly the
right of Tribes to subpoena witnesses in the ordinary "on the record™ hearings that are
provided for IHS appeals involving issues other than contract funding determinations. In such
matters (and, again, unlike funding appeals) the Draft would require that a final decision be
made at a level no lower than the Assistant Secretary for Health (see subsection (i) at 201).

Section 900.803 - Interior Appcals Procedures (Draft at 203-212), The
matters which are subject to appeal in Scction 900.803 (DO1) differ somewhat from the
maiters subject 1o appeal in Section 900.802 (DHHS), without apparent justification. In the
area of funding appeals, however, the Interior Department clearly parts company with [HS by
handling funding appeals in a manner identical to any other appeal involving an apency
official's decision not to award a contract as requested. Interior's approach is consistent with
the Act.

In onc unusual provicion, Intenor would permit a system whereby the statwtory
right (0 a nearing could be quite easily and inadvertently waived by establishing on a Tribe
the duty ‘0 request a hearing within thiny days of receipt of the decision being appealed. See
subsection (b), Draft at 204.

The balance of Scction 900.803 includes procedures for the convening of an ad
hac appellate body with interdisciplinary skills, in the event appeals involve programs other
than those of the Bureau of Indian Affairs. Final decisions for the Department are made
within the Office of Hearings and Appeals.

Not surprisingly, as with 900.802 (DHHS), absolutely no appeal miechanism is
provided for challenging the Interior Department's purported power (o suspend a contract or
discontinu~ contract funding under earlier provisions of the regulations.

The balance of the Subpant is largely devoted to the Equal Access to Justice
Act (section 900.804) and to the procedures relevant to post-award contract disputes,
govemned by the Contract Disputes Act (section 900.805).
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X

SUBPART I - LIABILITY INSURANCE AND
FEDERAL TORT CLAIMS ACT COVERAGE

This Subpant (Draft at 220-232) is deficient more in what it fails to st~te than
in what it chooses to address. That is, very little information is provided regarding FTCA
procedures, nor the scope of FTCA coverage. Indced, far more information is provided in a
1992 memorandum issued by the Indian Health Service on FTCA coverage. More helpful
would thus be a complete recatation of the procedures which are followed before and after a
claim is filed or suit is instituted against a tribal organization, an explanation of the scope of
the coverage available under the Federal Tort Claims Act, and an explanation of the limit of
(he areas of Hability not covered by the Federal Tort Claims Act (such as property damage,
fire and casualty, worker's compensation, and so forth).

While it is understandable that the Departments may be reluctant to set forth
provisions which might prejudice the defense of the United States in suiis ultimately brought
under the Federal Torts Claim Act, that interest must be balanced by a need to fully inform
Tribes and their employees regarding the full scope of the Act.

X1

SUBPART J - CONSTRUCTION CONTRACTS

This Subpart (Draft at 232-343) scts forth the unique provisions applicable to
cunstruction contracts by virwe of the application of the Federal Acquisition Regulations
(FARs).

One major issue raiseu in connection with this Subpart concerns savings when
construction is performed under a cost—resmbursement contract. In section 900.1013 (Draft at
246), the regulations propose that such savings must be "returned to the Secretary” in
apparent conflict with the statutory requirement (section 106(a)(3)) that ail savings incurred
under a sclf~determination contract be available to the tribal contractor to carry out the
general purposes of the contract.

We have not had an oppornunity to the:~ shly review the FAR clauses set
forth in the lengthy tables commencing on page 252 .nd running through page 343, Since
thesc clauses are unique to construction contracts, we shall discuss these clauses separately
with the Tribes we represent which are actively invoived in construction contracting.
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Section 900.1106 - Reassumption of Programs (Draft at 350-353). The
reassumption Scctions, aithough somewhat modificd from the statute, generally appear
consisient with congressional intent and the casc law which has developed under these
scctions.

Xt

SUBPART L - DISCRETIONARY GPANTS

The only major 1ssuc which has anisen to date 1n connection with this Subpant
(Draft a1 353-308) concemns scction 900.1207, dealing with grants for the construction of
facilines Tribes arc specifically concerned with OMB circulas impediments to charging
depreciation or recovering {arr market rental value when facihities are used 10 the operation of
658" contracted programs  While leasing beck facilities 10 the Secretary may be rcasonable
in certamn circumstances, the rules regarding aliowable costs sct forth in Subpan D should be
tevisited 1o permit Tribes 10 recover fair market rental value 1n (hese circumstances

XIv

SUBPART M - SECRETARIAL REPORTS
AND CONSULTATION REQUIREMENTS

Section 900.1301 - Secretary's Annual Repori to Congress (Draft at 368~
370). Subscction () (td a1 36Y) fails 10 require that all contract Support cost shorn{alls,
whether charged directly or aganst an indirect—cost pool, are 1o be reported to Congress
This issuc may be appropratclv covered 1n subsccuion (b) insofar as the current fiscal vear 18
concerned, but not with respect to anticipated shontfalls 1n the next fiscal vear

No other major 1ssue has vet anisen in connection with Subpant M
XV

SUBPART N - DHHHS PROGRAM STANDARDS

(Draft at 370-377) Eatlicr drafts of the DHHS program standards embodicd a
principle of local flexibility. In contrast, the new draft is quite ngid 1n requinng compliance
with a varicty of standards, including Joim Commission on Accreditation of Health Care
Organizations (JCAHCO) and Health Carc rinance Administration (HCFA) standards, even
where IHS itself has failed lo meel such standards. Although IHS attomeys state that the

RIC
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XI!

RETROCESSION, RESCISSION, REASSUMPTION

This Subpant (Draft a1 344-353) dcals with the various ways 1n which a
program opcrated by a Tribe may be retumned to federal administration.

Section $00.1101 - Retrocession. Subsccticn (a) improperly restricts the
ability of a Tribe to return a portion of a contract 1o federal admimistration Only where the
remaiming contract cannot be property completed or maintatned -- a basis for dechination of
contract proposal -~ (or for a simifar “declination” reason) shoutd a Tribe be restricted from
retroceding a portion of a contract

Subscction (c) requires that retrocession become effecive one year from the
date that retrocession 1s requested  This section fails to recognize that no retrocession 1s
involved when a Tnibe simply determines nol to renew a contract. and instead aliows 1t to
Lapse

Section 900.1103 ~ Procedure in the Event of Breach of Contract by a
Tribal Organization {Draft at 346-348). This odd provision stems from the Departments’
view that the retrocession provision of the stalute (section 106{c)) docs not literalty
contemplate a tnbal organization (as opposcd to a Tribe) retroceding a program back to the
Secretary. In the event a tribal organization no longer wishes to continue operating a
contract, the Departments —- limited by their overly-narrow rcading of the statute —— have
developed a fiction that the tribal organization 1s proposing 10 breach its contractual
obligations 1n the future, thus leading to the awkward name of this section.

The Depantments should simply state that a tnbal organization, like a Tribe.
can 1etrocede a program to the Sceretary. In.erestingly, the Departments’ view of Scction
1006{e) of the Act is not even consistent within this Subpant. Thus, in the very next section
(900.1104) the Draft speaks of retrocession procedures instituted by a tribal orgamzarton
scrving multiple Tribes.

Section 900.1105 - Eflect of Retrocession (Draft at 349-350). Subsection
(aX3) remarks that retrocession can prejudice a Tribe's ability to secure a contract in the
future. This provision is disturbing, since retrocession is a voluntary act by a Tribe. While 1t
would certainly not be objectionable 10 state in Subpart B that the Depantments will consider
a tribal contractor’s previous performance of a contract in determining whether or not to
decline a contract proposal, such a provision is far diff=rent than language which actually
prejudices a voluntary retrocession.
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obligation of a contractor in this regard is a "best efforts” obligation, the proposed regulatory
language does not so provide. Although it would scem axiomatic that the ability to meet
such standards should be contingent on the availability of contract funding sufficient for this
purpose, to date DHHS refuses to incorporate such a principal in the regulation.

Similarly, Section 900.1403 fails to assure that while the cost of standards
compliance are allowable costs (see subsection (j), Draft at 375), sufficient funds must be
awarded to the contractor 10 meet this obligation.

Section 900.1404 - Fair and Uniform Provision of Szrvices (Draft at 376~
377). But for the failure to address a tribal organization’s administrative or judicial tribunal
and its power to adjudicate patient complaints, this section reflects a positive policy by DHHS
not to interfere in the internal processes of a Tribe in connection with the enforcement of the
"fair and uniform service” mandate of the Act. (However, the health care cligibility
regulation {which is currently on hold is duc to a congressional moratorium) would entitle a
patient who is denied services by a tribal organization to take an appeal directly to the Indian
Health Service. Such appeals outside the internal tribal process deny tribal accountability and
undercut the principle of tribal self-determination and sovereignty.)

More seriously, the Interior Depariment would take quite a different approach —
- and onc hostile 1o 638 contractors. Specifically, in an cffort to reverse the Martin v. Area
Director decision involving the Assiniboine and Sioux Tribes of the Fort Peck Reservation,
DOI would establish in the regulations a provision for third parties or recipients of services to
file complaints against Tribes through the appellate mechanisms of the Department of the
Interior. See Section 900.1502(2), Draft at 387, referring such complaints to the “Indian
Self-Determination contract compliance officer designated by the Secretary.” Nothing in the
Indian Self-Determination Act warranis such a substantial intrusion into internal tribal affairs.

Xvi
SUBPART O - INTERIOR DEPARTMENT PROGRAM STANDARDS
As with Subpart N, Subpart O would straightjacket Tribes into the program
standards which govern federal administration of contracted programs. This, in tum, deprives

Tribes of the programmatic flexibility which is one of the comerstone goals of the Act, and
one of the stated policies sct forth early in Subpart A,
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xvi

SUBPART P - REGULATION ADMINISTRATION

No major 1ssue has yet arisen in connection with this Subpan, other than the
issue (already noted in connection with Subpart D) permitting future amendments of OMB
circulars to be automatically incorporated into the Indian Self-Determination Act regulations
without any scparate “638" rulemaking proceeding.

XVil

CONCLUSION

As the forcgoing Report makes clear, there are major scctions in the January
1993 D1.ft Regulation which are markedly hostile to tribal contracting interests. While the
new Administration may well give the regulations a fresh ook, cither before or after
publication of a proposal in the Federal Register, even some agency representatives now
acknowledge the value of further amending the Act to clarify its provisions for all concerned,
and to climinate disagreements between both the Departments and between agencies within
each Department.

Insofar as the regulaton-drafting process is concerned. the next step in the
process is for cach Department to determine how and when 1t will complete clearance of the

Draft Regulations so that they can be retumned to the OMB for further review priorf 10 any
Federal Register publication. Given the pressing need for regulatory reform in the field,
Tribes can only hope that the agencies will apply all deliberate speed to this task. Even still,
however, it is highly likely that between fifteen and eighteen months more will be
consumed by the agencics, under any ocenario, before final regulations are in place. In the
meantime, if history repeats itself it appears that field officials will continue to cither
misinterpret or otherwise fail to fully apply the provisions of the 1988 and 1990 amendments
to the Indian Self-Determination Act. '

Respecifully submitted,

SONOSKY, CHAMBERS, SACHSE,
MILLER & MUNSON

By: Lloyd Benton Miller

LBM:alm
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DRAFT TECHNICAL AMENDMENTS TO
THE INDIAN SELF-DETERMINATION ACT
(showing new language in jtalics and bold and deleted language with steikeouts)

(May 3, 1993)

Amendment No. 1

Under "Definitionz", sectior 4, (25 U.S.C. 450b) insert new subsection (a) to

define "construction contract” (and redesignate all other subsections accordingly), as
follows: .

Sec. 4. For purposes of this Act, the term -

(a)"construction contract means a fixed-price or cost-
reimbursement self-deterntination contract for any
construction program other than a contract limited to
providing architectural and engineering services, planning
services, and/or construction management services, and other
than a contract for the Housing Improvement Program, or for
the roads construction and maintenance program,
administered by the Secretary of the Interior.

Anmendment No. 2

Amend section 5(f) (25 U.S.C. 450c(f)), to substitute "receives” for "received"; to
delete "Indian tribe" and add in its place "tribal organization”; delete all of the subsection
after the words "o the appropriate Secretary” through the word "expended,” and insert in
lieu thereof the words "a single agency audit report as required by Chapter 75 of Title 31
United States Code.  Such tribal organization shall also submit such’s add afier the words
"Title 5" the following words: *, United States Code, except that the Secretary shall only
request the minimal information necessary to assure the delivery of satisfactory serviceg
and prolection of trust resources, consistent with the purposes of this Act to vest primary
responsibility for the administration of contracted programs in the tribal organization."
As amended, section 5(f) of the Act (25 U.S.C. 450¢(f)) will read as follows:

’

For each fiscal year during which an Indian tribal
organization received receives or expends funds pursuant (o a
contract or grant under this subchapter, the Indian-Tribe
tribal organization which requested such contract or grant
shall submit +Hto-Secretary areportincluding,

: Limited inoof
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apency audit report as required by chapter 75 of Title 31,
United States Code. Such tribal organization shall also
submit such information on the conduct of the program or
service involved, and such other information as the
appropriate Secretary may request through regulations
promulgated in conformity with under sections 552 and 553
of Title 5, United States Code, except that the Secretary
shall ordy request the minimal information necessary to
assure the delivery of satisfactory services and protection of
trust resources, consistent with the purposes of this Act to
vest primary responsibility for the administration of
contracted programs in the tribal organization.

Amendment No. 3

Amend section 7(z) (25 U.S.C. 450e(a)) to delete the word “of" before the word
ssubcontractors” and insert in lieu thereof the word "or"; and add after the word
"subcontractors” the words: “(excluding tribal organizations)'. As amended, section
7(a) (25 U.S.C. 450e(a)) will read as follows:

(a) All laborers and mechanics employed by
contractors or subcontractors (excluding tribal
organizations) in the construction, alteration, or repair,
including painting or decorating of buildings or other

facilities in connection with contracts or grants entered into
pursuant to this Act, shall be pald wages at not less than
those prevailing on similar construction in the locality, as
detenmined by the Secretary of Labor in accordance with
the Davis-Bacon Act of March 3, 1931 (46 Stat. 1494), as
amended [40 U.S.CA. 276a et seq.]. With respect to
construction, alteration, or repair work to which the Act of
March 3, 1921 is applicable under the terms of this section,
the Secretary of Lahor shall have the authority and functions
set forth in Reorganization Plan Numbered 14 of 1950, and
section 276c of Title 40.
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4. Amendment No, 4
Amend section 7 to add a new subsectior. (¢):

(c) Notwithstanding subsections (a) and ®), where
a self-determination contract, or portion thereof, is intended
to benefit one tribe, a tribal organization contracting under
this Act shall comply with tribal exi:oloyment or contract
preference iaws adopted by such tribe. .

drme, 8

Amend section 102(a)(1) (25 U.S.C. 450f(a)(1)} by inserting at the end thereof
the following sentence: “Such programs shall include administrative functions of the
Department of the Interior or the Depariment of Health and Human Services which
support the delivery of services to Indians, including those administrative activities
related to, but not part of, the service delivery program, which are otherwise
corntractible, w. sout regard to the organizational leve! within the Department where

such functions are camied out” As amended, section 102(a)(1) (25 U.S.C. 450f(a) (1))
of the Act will read:

(E) for the benefit of Indians because of their status
as Indjans without regard to the agency or office of the
Department of Health and Human services or the
Lepartment of the Interior within which it is performed.

Such programs shall include administrative functicns of the
Department of the Interior or the Department of Health and Human
Services which support the delivery of services to Indians, Including
those administrative activities related to, but not part of, the service
delivery program, which are otherwise contractible, without regard to the
organizational level within the Department where such functions are
canjed out.

M.mmm&m1mmmuw.ah\ooo,wdmuc.m-hunmmom
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Amendment No, 6

Amend section 102(a)(2) (25 U.S.C. 450f(a)(2)) by adding the words *, or to
amend or renew a self-determination contract,” before the words "to the Secretary”; and
by striking the word "The” in the second sentence and adding in lieu thereof the
following phrase: “Subject to the provisions of subsection (4) hereof, the". Es
amended, section 102(a)(2) (25 U.S.C. 460i(a)(2)) of the Act will read:

(2) I so authorized by an Indian tribe under
paragraph (1) of this subsection, a tribal organization may
submit a proposal for a self-determination contract, or to
amend or renew a self-determination contract, to the
Secretary for review. The Subjact to the provisions of
sibsection (4) hereof, the Secretary shall, within ninety days
after receipt of the proposal, approve the proposal unless,
within sixty days of receipt of the proposal, a specific
finding is made that--

Amendment No. 7

In section 102(2)(2)(A) (25 U.S.C. 450f(a)(2)(A)), add the words "by the tribal
organizatiori' after the word "rendered”. As amended, section 102(a)(2)(A) (25 Us.C.
450f(a) (2)(A)) of the Act will read:

(R) the service to be rendered by the tribal
organization to the Indian beneficiaries of the particular
program or function to be contracted will not be
satisfactory;

Amendment No, 8 U

In section 102(a)(2)(B) (25 U.S.C. 460{(a)(2)(B)), add the words "by the tribal
organizatior' after the word “resources", As amended, section 102(a)(2)(B) (26 U.S.C.
450£(a)(2)(B)) of the. Act will read:

(B) adequate protection of trust resources by the
tribal organization is not assured; or

M.W,men&ml‘.‘wmsm&w,m 1000, Washington, D.C, 20004 - Telefex (007) 6830249
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me, 9

In section 102(a) (2)(C) (25 U.S.C. 450f(a) (2)(C)), add the following after the
word “contract’; *, either because () the amount of funds proposed in the contract is
in excess of the funding levels specified in section 106(a) of this Act, (ii) the program
(or portion thereof} to be contracted is beyond the scope of paragraph (1) hereof, or
(1ii) the existence of some other deficiency justifying declination under this section.” Ks
amended, section 102(a)(2)(C) (25 U.S.C. 450f(a)(2)(C)) of the Act will rea.

(C) the proposed proiect or function to be contracted
for carnot be properly completed or maintained by the
proposed contract, either because (1) the amount of funds
proposed in the contract is' in excess of the funding levels
specified in section 106(a) of this Act, (i) the program (or
Portion thereof} to be contracted is beyond the scope of
paragraph (1) hereof, because the proposal includes
activities which cannot be lawfully carried out by the
Contractor, or (iii) the existence of some other deficiency
Justifying declination under this section.

10.  Amendment No. 10:
In section 102(a) (25 U.S.C. 450f(a)), add a new subsection (4):

(4) With the approval of the tribal organization, the
Secretary shall approve any severable portion of a contract
proposal which does not support a declination finding as
provided in paragraph (3). Whenever the Secretary
determines under paragraph (3) that a contract proposal (@A)
broposes in part to plan, conduct or administer a program
that is beyond the scope of paragraph (1), or (B) proposes
a funding lovel in excess of the funding levels specified in
section 106(@) of this Act, the Secretary shall approve the
proposal to the extent authorized by paragraph (1) or
section 106(a) of this Act, as appropriate (and subject to
any agreed-upon aiteration in the propesec! scope of work),
and in such event subsection (b) hereof shall apply only
with respect to the declined portion of the contract.
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11. e nt No.

Emend section 102 (25 U.S.C. 450f) to add a new subsection (e) as follows:

(e) In any hearing or appeal jprovided under
subsection (b)(3), the Secretary shall carry the burden of
proof to establish by clear and convincing evidence that the
contract proposal should be declined, Final departmental
decisions in all such appeals shall be made at a level not
lower than the level of the Assistant Secreta7y.

Ame ent
Amend section 102 (25 U.S.C. 450f) to add a new subsection (f) as follows:

(©) A tribal organixation in Alaska authorized by tribal
resolution(s) to contract under this Act the operation of one
or more programs may redelegate that authorty, by formal
action of the tribal organization'’s governing body, to another
tribal organization provided advance notice of such
redelegation and a copy of the contracting proposal, prior
to its submission to the Secretary, are provided to all tribes
served by the tribal organization. Nothing herein is to be
construed as a limitation on the authority of a tribe to limit,
restrict or rescind its resolution at any time or in any
manner whatsoever. A tribe receiving such notice shall
have 60 days [rc. receipt of the notice to notify the tribal
organization in writing of jts intent to adopt a limiting
resolution prohibiting or conditioning the proposed
redelegation, and thereafier shall have 60 days to adopt and
transmit such resolution to the tribal organization. A tribal
organization so notified of a tribe’s intent shall not proceed
with any redelegation proposal until the expiration of the 60
day period.
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13.  Amepdment No. 13
Repeal section 105(a) (26 U.S.C. 450i(a)), and reenact it to read as follows:

(@) Contracts, grants and cooperative agreements
with tribal organizations pursuant to sections 102 and 103 of
this title shall be-ln-accordance-with-all not be subject to
general Federal contracting, discretionary grant or
cooperative agreement laws and regulations, except to the
extent such laws expressly apply to Indian tribes; except

this-Aet; excepr—ﬁmher-, thamxeept—tm: with respect to
construction contracts (or subcontracts of such a
construction contract), the Office of Federal Procurement
Policy Act (B8 Stat. 796; 41 U.S.C. 40! et. seq.) and Federa!
acquisition regulations promulgated thereunder shall not
only apply to seli-deternination-contracts—the limitad extent
such statute or regulations are not inconsistent with the
provisions or policy of this Act.

14. Amendment No, 14

Amend section 105(e) (25 U.S.C. 450j(e)) by inserting “or tribal organization*
after the word "tribe in the first sentence, and after the word “shall® the wards , unless
the request for retrocession is rescinded by such tribe or tribal organization. As
amended, section 105(e) (25 U.S.C. 450i(e)) of the Act will read:

-(e)  Whenever an Indian tribe or tribal organization
requests retrocession of the appropriate Secretary for any
contract entered into pursuant to this Act, such retrocession
shall, unless the request for retrocession is rescinded by
such tribe or tribal organization, become effective one year
from the date of the request by the Indian tribe or at such

5 iy, Charnt Bachne & Endh 1220 Eye Street, N.W, Sudie 1000, Washington, D.C. 30008 - Telalax (202) 6520249
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date as may be mutually agreed by the Secretary and the
Indian tribe.

16. Amendment No. 15

Add to section 105(g) (25 U.S.C. 450j(g)) the words: “for the provision of
personal services' after the words “make any contract" in the last clause. As amendeq,
the last sentence of section 105(g) (25 U.S.C. 450j(g)) of the Act will read as follows:

... Provided, That the Secretary shall not make any
contract for the provision of personal services which would
impair his ability to discharge his trust responsibilities to any
Indian tribe or individual,

16.  Amendment No. 16

Section 105(f)(2) is amended by deleting the word “including" and inserting in
lieu thereof the words: "except that tile td'; and by inserting the words “furnished by
the federal government for use in the performance of the contract or' following the
word "equipment; and by inserting prior to the semicolon the following: “shall, unless
otherwise requested by the tribe or tribal organizations, vest in the appropriate tribe or
tribal organization, and upon retrocession, rescission or termination of such self-
determination coniract or grant, title in such property having a present value in excess
of $5,000 and remaining in use in support of the contracted program shall, at the
Secretary's option, rovert to the Secretary." Rs amended, subsection (105)(f)(2) (25
U.S.C. 450§(f)(2)) shall read as follows:

(2) donate to an Indian tribe or tribal organization the
title to any personal or real property found to be excess to
the needs of the Bureau of Indian Affairs, the Indian Health
Service, or the General Services Administration, -including
except that title to property and equipment furnished by the
federal government for use in the performance of the
contract or purchased with funds under any self-
determination contract or grant agreement shall, unless
otherwise requested by the tribe or tribal organization, vest
in the appropriate tribe or tribal organization, and upon
retrocession, rescission or termination of such seif-
determination contract or grant, title to such property having
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17.

a present value in excesz of $5,000 and remaining in use in
support of the contracted program shall, at the Secretary's
option, revert to the Secretary; and

Amendment N¢, 17
Amend section 105 (25 U.S.C. 4505) by adding the following new subsections:

() Where a self-determination contract requires the Secretary to
administratively divide a program which has previously been administered
for the benefit of a greator number of tribes than are represented by the
tribal organization that is a party to the contract, the Secretary shall:

(1) endeavor to minimize any adverse cflect on the level of
services to be provided to all affected tribes;

(2) notify all affected tribes not party to the contract of the
receipt of the contract proposal at the carlicst possible date,
and of the right of such tribes to comment on how the
Secretary's program should e divided to best meet the
needs of all affected tribes;

(3) exploro the feasibility of instituting cooperative
agreements amongst the affected tribes not a party to the
contract, the tbal organization operating the contract, and
the Secretary; and

(4) identify and report to Congress the nature of any
diminution in quality, level or quantity of services to any
affected tnbe resulting from the division of the Secretary’s
program, together with an estimate of the funds which
would be required to correct such diminution.

In determining whether to decline a contract under section 102(a)(2), the
Secretary shall not consider the effect which a contract proposal will have on
tribes not represented by the tribal organization submitting such proposal, nor
on Indians not served by the portion of the program to be contracted. The
Secretary shall make such special provisions as may be necessary to assure
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that services are provided to the tribes not served by a self-detormination
contract.

() In consultation with the Secretary, tribal organizations carrying
out self-determination contracts are authorized to redesign programs,
activities, functions and services under contract to best meet the local
geographic, demographic, economic, cultural, health and institutional
needs of the Indian people and tribes served under the contract. With
respect to contracts or contract amendments which propose the redesign
of programs, activities, functions or services, program standards shall be
developed by mutual agreement to maximize flexibility while assuring
adequate protection of trust resources and the deiivery of satisfactory
services.

(k) For purposes of section 20! (a) of the Act of June 30, 1649 (40
U.S.C. 481 (a,. (involving federal sources of supply), an Indian tribe or
tribal organization carrying out a contract, grant or cooperative
agreement under this Act shall be deemed an executive agency when
carrying out such contract, grant or agreement.

18.

Section 106(a)(1) (25 U.S.C. 450-1(a)(1)) is amended to insert after the word
"contract” and before the period, the following clause: *, without regard to the
crganizational level or levels within the Department at which the program, including
supportive administrative functions which are otherwise contractiblo, is operated.” BAs
amended, section 106(:)(1) (25 U.S.C. 450j-1(a)(1)) of the Act will read:

(a)(1) The amount of funds provided under the terms of self-
determination contracis cntered into pursuant to this Act shall not be less
than the appropriate Secretary would have otherwise provided for the
operation of the progratns or portions thereof for the period covered by
the contract, without regard to the organizational level or levels within the
Department at which the program, including supportive administrative
functions which are otherwise contractible, is operated.
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19.  Amendment No, 18

Amend section 10¢(a}(3) (25 U.S.C. 460j-1(a)(3)) to add after the words "self-
determination contract* the words: *(including a cost reimbursement contract involving
a construction program)’. As amended, section 106(a)(3) (28 U.S.C. 480i-1(a)(3)) of
the Act will read:

(3) Any savings in operation under a self-determination contract
(including a cost reimbursement contract involving a construction
program) shall be utilized to provide additional services or benefits under
the contract or be expended in the succeeding fiscal year as provided in
section 13a of this title.

20. Amendment No. 20
Amend section 106(a) (25 U.S.C. 450i-1) by adding a new subsection (4):

(¢) During the initial year of a self-detexmination
contract there shall be included, in the amount required by
paragraph (2), start-up costs which shall consist of the
reasonable costs, either previously incurred or to be
incwred urider the contract on a one-time basis, necessary
to plan, prepare for and take over operation of the
contracted program and to ensure compliance with the
terms of the contract and prudent managemsnt, provided
that previously incurred costs shall not be included to the
extent the Secretary was not notified in advance and in
writing of the precise nature and extent of the costs to be
incurred.

21l. Amendment No. 2}

In section 106(c)(2) (25 U.S.C. 450j-1(c)(2)), insert after the word "costs" the
following words: “and contract support costs*. As amended, section 106(c)(2) (25
U.5.C. 450§-1(c)(2)) of the Act will read:

(2) an accounting of any deficiency of funds neededv
to provide required indirect costs and contract support
costs to all contractors for the current fiscal year;
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22. Amendment No. 22

Delete the word “and” at the end of section 106(c)(4); replace the period at the
end of section 106(c)(8) with *; and"’; and add a new subsection (6) as follows: *(6) &
reporting of any deficiency of funds needed to maintain the preexisting level of
services to any tribes affected by contracting activities under this Act" As amended,
section 106(c)(4) through (6) (25 U.S.C. 4505-1(c)(4) through (6)) will read as follows:

(4) the direct cost base and type of base from which
the indirect cost rate is determined for each tribal
organization; and :

(5) the indirect cost pool amounts and the types of costs included
in the indirect cost pools:; and

(6) a reporting of any deficiency of funds needed to maintain the
preexisting level of services to any tribes affected by contracting activities
under this Act.

23. Amendment No. 23

in section 106(d)(2) (26 U.S.C. 450j-1(d)(2)) of the act, add the following:
"Notwithstanding any other provision of law, and subject to the availability of
appropriations, every federal agency and every State shall pay its full proportionate
share of the indirect costs associared with federally funded contracts or grants
awarded to tribes or tribal organizations under any other law. In the event that
appropriations are not sufficient for agencies other than the Department of the Interior
and the Department of Health and Human Services, or for state govermments or state
agencies, to pay their full proportionate share as provided herein, the Secretary shall,
subject to the availability of appropriations for this purpose, fund such shortfalls and
report all unfunded shortfalls to the Congress, as provided in Section 106(a)(2) * As
amended, section 106(d)(2) (25 U.S.C. 450j-1(d)(2)) of the Act will read:

"' (2) Nothing in this subsection shall he construed to
authorize the Secretary to fund less that the full amount of
need for indirect costs associated with a self-determination
contract, Notwithstanding any other provision of law, and
subject to the availabiiity of appropriations, every federal
agency and every State shall pay its full proportionate share
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of the indirect costs associated with federally funded
contracts or grants awarded to tribes or tribal organizations
under any other law. In the event that appropriations are
not sufficient for agencies other than the Department of the
Interior and the Department of Health and Human Services,
or for state governments or state agencies, to pay iheir full
proportionate share as provided herein, the Secretary shall,
subject to the availability of appropriations for this purpose,
fund such shortfalls and repont all unfunded shortfalls to the
Congress, as provided in Section 106(a)(2)

24, Amendment No. 24

Amend subsection 106(f) (25 U.S.C. 450j-1(f)) to insert after the second full
sentence the following new sentence: "For the purpose of the 365 day period, an audit
report shall be deemed received on the date of actual receipt by the Secretary, absent
a riotice by the Secretary within sixty days of receipt that the repont will be rejected as
insufficient due to non-compliance with chapter 75 of title 31 of the United States Code,
or other applicable law." As amended, section 106(f) (25 U.S.C, 450j-1(f)) of the Act
will read:

(D) Any right of action or other remedy (other than those relating to
a criminal offense) relating to any disallowance of costs shall be barred
unless the Secretary has given notice of any such disallowance within
three hundred and sixty-five days of receiving any required annuatl single
agency audit report or, for any period covered by law or regulation in
force prior to enactment of chapter 75 of Title 31, any other required final
audit teport. Such notice shall set {orth the right of appeal and hearing to
the board of contract appeals pursuant to section 450m-1 of this titte. For
the purpose of the 365 day period, an audit report shall be deemed
received on the date of actual receipt by the Secretary, absent a notice
by the Secretary within sixty days of receipt that the report will be
rejected as insufficient due to non-compliance with chapter 75 of title 31
of the United States Code, or other applicable law. Nothing in this
subsection shall be deemed to enlarge the rights of the Secretary with
respect to section 476 of this title,
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25. Amendment No. 25
Amend section 106 (25 U.S.C. 450j-1) to add the following new su:sections:

() A tribal organization may use funds provided

under a self-determination contract to meet matching or

cost participation requirements under other Federal and

non-Federal programs.
(k) Without intending any limitation, a tribal

organization may, without approval, expend funds provided

under a self-determination contract for the following

purposes to the extent supportive of a contracted program:

(1) depreciation and use allowances not
otherwise specifically prohibited by law;

(2) publication and printing costs;

(3) building, realty and facilities costs,
including rental costs or mortgage expenses;

(4) automated data processing and similar
equipment or services;

(5) cost of capital assets and repairs;

(6) management studies;

(7) professional services other than services
provided in connection with judicial
proceedings by or against the United States;

(8) insurance and indemnification, including
insurance covering the risk of loss of or
damage to property used in connection with
the contract without regard to the ownership
of such property;
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(8) costs incurred to raise funds or
contributions from non-Federal sources for the
purpose of furthering the goals and objectives
of a self-determination contract;

(10) interest expenses paid on capitai
expenditures such as buildings, building
renovation, or acquisition or fabrication of
capital equipment, and interest expenses on
loans necessitated due to Secretarial delays in
providing funds under a contract; and

(11) expenses of a tribal organization’s
governing body to the extent attributable to
the management or operation of programs
under this Act.

(1) The Office of Management and Budget shall,
within twelve months following the date of enactment of this
subsection, and with the active participation of Indian tribes
and tribal organizations, develop a separate set of cost
principles applicable to Indian tribes and tribal
organizations consistent with the goverrunent-to-government
Federal-Tribal relationship embodied in this Act.

(m) Except in connection with rescission and
reassumption of a contract under section 109 of this Act, the
Secretary shall in no circumstance suspend, withhold or
delay the payment of funds to a trikal organization under a
self-determination contract.

(n) Program income eamed by a tibal organization
in the course of carrying out a self-determination contract
shall bé used by the tribal organizauon to further the
general purposes of the contract and shall not be a basis
for reducing the amount of funds othecwise obligated to the
contract, provided that use of collections made under Title
IV of Pub. L. 94-437 shall be further limitea to the extert
provided in that Act,
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(o) To the extent contracting activities under tius Act
reduce the Secretary's administrative or other
responsibilities in connection with the operation of Indian
Dprograms, resulting in savings which have not otherwise
been included in the contract amount specified in
subsection (a) hersof, and to the extent that doing so will
not adversely affect the Secretary’s ability to carry out his
responsibilities to other tribes and tribal organizations, the
Secretary shall make such savings available to tribal
organirations contracting under this Act.

26. Amendment No. 26

Section 107(a) (25 U.S.C. 450k(a)) is amended to add after the word
"sromulgated” the words "as a single set of'; to add before the words "in corfonmity
with" the words “in Title 25 of the Code of Federal Regulations and'; and to add the
following new sentence “Notwithstanding the preceding sentence, the amendments
made by the Indian Self-Determination and Education Act Amendments of 1993 shall be
effective as of October 6, 1988 The amended section 107(a) (25 U.S.C. 450k(a)) of
the Act will read:

The Secretaries of the Interior and of Health and Human Services
are each authorized to perform any and all acts and to make such rules
and regulations as may be necessary and proper for the purposes of
carrying out the provisions of this subchapter: Provided, however, That
all Federal requirements {or self-determination contracts and grants under
this Act shall be promulgated as a single set of regulations in Title 25 of
the Code of Federal Regulations and in conformity with sections §52 and
553 of Title 5. Notwithstanding the preceding sentence, the amendments
made by the Indian Self-Determination and Education Act Amendments® of
1993 shall be effective as of October 5, 1988.

27. Amendment No. 2]

Amend section 109 by inserting after "immediate threat to safety" the following:
“or imminent substantial and irreparable harm t2 trust resources”. As amended, section
109(d) (25 U.S.C. 450m) of the Act will read in part:
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Each contract or grant agreement entered into pursuant to
sections 450F, 450g, and 450h of this title shall provide that in any
case where the appropriate Secretary deterrnines that the tribal
organization’s performance under such contract or grant
agreement involves (1) the violation of the rights or endangerment
of the health, safety, or welfare of any persons; or (2) gross
negligence or mismanagement in the handling or use of funds
provided to the tribal organization pursuant to such contract or
grant agreement, such Secretary may, under regulations prescribe
by him and after providing notice and a hearing on the record to
such tribal organization rescind such contract or grant agreement
and assume or resume control or operation of the program,
activity, or service involved if he determines that the tribal
organization has not taken correcdve action as prescribed by him:
Provided, That the appropriate Secretary may, upon notice to a
tribal organization, immediately rescind a confract or grant and
resume control or operation of a program, activity, or service if he
finds that there is an immediate threat to safety or imminent
substantial and irreparable harm to trust resources and, in such
cases, he shall provide the tribal organization with a hearing on
the record within ten days or such later date as the tribal
organization may approve. Such Secretary may decline to enter
into a new contract or grant agreement and retain control of such
program, activity, or service until such time as he is satisfied that
the violations of rights or endangerment of health, safety, or
welfare which necessitated the rescission has been corrected.
Nothing in this section shall be construed as contravening the
Occupational Safety and Health Act of 1970, as amended [29
U.S.CA. 65] et seq.].

28.  Amendment No. 28

At the end of section 110(d) (25 U.S.C. 450m-1(d)), and before the period, add
the words: “except that all such administrative appeals shall be heard by the Interior
Board of Contract Appeals." Section 110(d) (25 U.S.C. 450m-1(d)) of the Act, as
amended, will read:

(d) The Contract Disputes Act (Public Law 95-563, Act of
November 1, 1978; 92 Stat. 2383, as amended) shall apply to self-
determination contracts except that all such administrative appeals shall
be heard by the Interior Board of Contract Appeals.

£ 100CS LEO ANI DS 4D

Sonosky, Chambers, Sachse & Endreson, 1250 Eye Street, N, Sulle 1000, Washington, D.C. 20008 - Telafax (202) $83.0249
5onosky, Chambers, Sachss, Millar & Munson, %00 West 8th Avenue, Sube 700, Anchorsge, AK #9501 - Teladax (807) 2734332

Q

ERIC

PAFullToxt Provided by ERIC




Q

ERIC

PAFullToxt Provided by ERIC

222

EXPLANATION OF DRAFT TECHNICAL AMENDMENTS
TO THE INDIAN SELF-DETERMINATION ACT

(May 3, 1993)

Amendment No. |

This amendment will establish a new definition for the term “construction
cantract," a term which is presently used but not defined in the statute. As defined by
the new amendment, the term would exclude architectural and engineering services, as
well as programs administered under the Housing Improvement Program and the roads
program. As the term is later used in the statute, the amendment will assure that the
federal acquisition regulations are not applied to such contracts, which do not involve
classic construction activities. [DOI claims the HIP and roads programs would be exerupt
from the FARs under the praposed regulations. However, no such provisions appear in
the latest draft.]

Anmendment No. 2

This amendmient conforms portions of section 5(f) of the Act with the 1988
Amendments, and also clarifies the statute by minimizing the reporting requirements
which the Secretary may impose upon tribal contractors. One of the primary goals of the
1988 statute was to climinate excessive and burdensome reporting requiremients, a goal
which has consistently been resisted by the Deparunents in the course of developing new
regulations, The amendment is designed to compel the Departments to substantially cut
back an the amount of reporting now required from tribal contractors.

Amendmient No. 3

This amendment corrects a typographical error in section 7(a) of the Act, and also
conforms the statute with the fong-accepted Labor Department interpretation exempting
tribal employees from the Davis-Bacon Act.

Sanoeky Chamhen, Sachae & Lindreson, 1250 Live Steeet. N'W. Suite 1000, Washingion. DC 20008 Teklax (207) 682024y
Sanocky Chambern Sachse. Mitier & Mynson, 900 Wen $ih Avenve. Sulte 700, Anchocage. AK 99501 - Teke(an (W07) 2728102




Q

ERIC

PAFullToxt Provided by ERIC

223

Explanation of Draft Technical Amendments to the
Indisn Self-Determination Act

Amendment No. 4

This amendment adds a new subsection to the statute to recognize tribal
employment preferences. Presently, tribes are unable to reconcile the terms of tribal
employment. rights ordinances (which generally provide for tribal preferences in
employment for tribal members) with section 7(b) of the Act (which establishes a general
Indian preference). The new amendment will remove this source of conflict by endorsing
tribal TERO ordinances where they are in place. [In the draft regulations DOI and
DHHS propose competing views on this issue, with DHEHS in agreement with tribes.]

Amendment No. 5

Tt 's amendment reinforces the congressional intent that all programs of the
Secretary . -< contractible without regard to the ievel within the Department in which a
program or a portion of the program is administered. The Secretary may not lawfully
refuse to enter into a contract on the grounds that the resources supporting the program
are situated at an Area Office or other administrative location rather than in the ficld.

Amendment No. 6

This amendment, together with Amendment No. 10, establishes a mechanism
whereby tribal contractors and the Secretary may enter into contracts covering issues of
agreement, while matters remaining it disagreement are appealed. (See discussion under
Amendment No. 10).

Amendment No. 7

This amendment reinforces the existing limitations on the Secretary when
evaluating the merits of a contract proposal. Although the current law appears
unambiguous, the amendment will remove any potential doubt regarding the scope of the
Secretary’s review. Specifically, a decision to decline a contract, on the ground that
services will not be satisfactory, may only be made if the services to be provided by the
tribal organization will not be satisfactory.

Sosoaky, Chambers, Sachee & Esdroson, 1250 Eye Street, NW. Sulkte 1000, Washiegion, D.C. 20008 - Telefax (202) 6820249
Somoaky, Chambers, Sachee, Miller & Munsoa, 900 Weat S1h Avesue, Seltc N0, Aschorage, AK 99501 - Telelax (907) 2724332




Q

ERIC

PAFullToxt Provided by ERIC

224

Explanation of Draft Technical Amendments to the
Indian Self-Determination Act

Amendment No. 8

Consistent with Amendment No. 7, Amendment No. 8 makes clear that when a
contract proposal involves the management of trust resources, the Secretary is to confine
his or her examination to the trust resources under management by the tribal
organization, and not to issues involving the trust resources of other tribes not parties to
the contract proposal.

Amendment No. 9

This amendment makes clear that the Secretary’s determination regarding whether
a contract proposal is authorized by the Act (the issue known as "contractibility"), and
regarding contract funding levels are issues which must be assessed as part of the
contract review and approval process set forth in section 102(a)(2) of the Act. That is,
these issues may not be identified as part of some "threshold" assessment, nor in any
other way that would escape the critical procedural protections available under section
102.

10. Amendment No. 10

Amendment No. 10 corrects the prevailing departmental misinterpretation that a
contract proposal must either be approved in its entirety or declined in its entirety. As
originally intended, and as clarified by the new amendment, the Secretary is directed to
approve any severable and approvable portion of a contract proposal. The Secretary is
free to decline that portion of the contract which he or she determines should not be
approved, and the tribal organization is frec to appeal that determination as provided in
the Act. [The draft regulation addresses this issue only in part.]

1L [9 ent

This amendment makes clear that the Secretary has the burden of proof to
establish ty clear and convincing evidence that a contract proposal should be declined.
The amendment also removes the potential for a very real conflict of interest in resolving
appeals, by requiring that appeals be decided at a level no lower than the Assistant
Secretary. [The draft regulation would render unnecessary the first scntence.]
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Explanation of Draft Technical Amendments to the
Indian Self-Determination Act

Amendment No. 12

This amendment addresses a logistical problem unique to the Alaska Area, where
aggressive efforts are underway to lay the groundwork for the contracting of Indian
Heaith Service programs serving the entire Area. The amendment authorizes several
tribal organizations to delcgate their contracting to @ central tribal organization. Without
the amendment there may be insurmountable logistical problems in securing tribal
resolutions from the approximately 200 Native villages situated throughout some of the
most remote regions of America. The amendment includes a notice procedure to assure
that tribal prerogatives are fully respected in the contracting process.

13. Amendment No. 13

This amendment addresses both a technical and substantive problem which is
present in section 105(a) of the Act. The technical problem is that the 1988
Amendments overlooked the need to conform the 1975 language with the 1988
Amendments. As a substantive matter, the 1988 Amendments have been misconstrued
as requiring that the full panoply of federal regulations must apply to construction
contracts, despite the congressional intent in 1988 to minimize the application of the
FARSs on construction contracting activities. The amendment clarifies that the FARs are
only to be applied to the limited extent doing so is not inconsistent with the purpose of
the Seif-Determination Act to remove unnecessary federal administrative oversight.

14. Amendment No. 14

This technical amendment clarifies that a tribe or a tribal organization may both
retrocede a program back to the Secretary or rescind a request to retrocede.

15. Amendment No. 15

This amendment has been necessitated by the tendency of some Department
representatives to misread the proviso in section 105(g) relating to contracts involving the
provision of personal services.
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Explanation of Draft Technical Amendments to the
Indian Self-Determination Act

Amendment No. 16

Amendment No. 16 deals with the acquisition of property with contract funds after
a contract has been awarded (and also addresses government-furnished property).
Deliberations over the past four years over regulatory implementation of the 1988
Amendments have made clear that the congressional authorization to doaate property to
a tribe or tribal organization is both excessively awkward and unnecessary. Currently,
standard grant regulations provide that title to property purchased with grant funds vests
in the grantee, and there is no reason why the same rule should not apply to property
purchased with self-detetmination contract funds. To the contrary, the policy reasons
underlying the Self-Determination Act strongly counsel in favor of such a regime.
Amendment No. 16 does away with the need for a technical "donation” of the property in
such circumstances, while providing a mechanism for the return of property still in use to
the Secretary (in the cvent a contracting program is retroceded back to the federal
government). [This Amendment would be partly rendered unnecessary if the draft
regulations became final]

17. e ent No. 17

This amicrdment puts into the statute provisions dealing with the impact of
dividing programs which serve many tribes in order to allow one or more tribes to
contract for the operation of & portion of such programs. The amendment adds a new
subsection 105(i) to codify a procedure for coordinating the contracted programs with the
programs remaining under Secretarial administration. [The proposed regulations would

render much, but not all, of this new subsection unnecessary.]

Amendment No. 17 also adds a new section 105(j) to clarify that tribal
organizations are authorized to redesign their programs to best meet their local needs.
The amendment is consistent with the approach taken in Title 111 of the Self-
Determination Act, as well as the original 1975 premise underlying the Act, and has been
necessitated by the continuing efforts by the Department of the Interior and the
Department of Health and Human Services to impose upon tribes program
requirements, including reporting requircments, which in many instances compel tribal
organizations to virtually duplicate the federal government's programs. Such duplication
of programs obviously contradicts the fundamental purpose of the statute to vest in tribes
greater authority and self-determination over Indian programs administered under
contract.
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Explapnation of Draft Technical Amendments to the May 3, 1993
Indisn Self-Determination Act Page 6

Finally, Amendment No. 17 cures 2 technical problem which has deprived tribal
organizations of the ability to take advantage of the same federal airfares and lodging
rates which apply when Indian programs are administered by federal employees. This
unintended consequence has substantially increased the cost of administering programs
subject to the Act. The amendment corrects the problem and puts tribes on a par with
federal agencies for the limited purpose of providing mandatory access to these rates for
air travel and similar sources of supply which are regularly negotiated by the General
Services Administration.

18 epdme o. 18

This amendment is complementary to Amendment No. 5, providing that the
Sccretary may not hold back monies which fund a program simply because the monies
are allocated for expenditure at a departmental level higher than the field office, service
unit or agency level.

19. Amendment No, 19

Amendment No. 19, like other amendments necessitated by an incorrect and
narrow reading of the statute, makes clear that savings in construction cost-
reimbursement contracts do not go back to the Government, but instead are to remain
with the tribal contractor and subject 10 the Act's provisions regarding "savings". Such
savings are in excess of whatever profit may have been negotiated as part of such
contract.

20.  Amendment No. 20

This amendment clarifies that the costs incurred in preparing for entering into a
contract are to be paid to a contractor as part of the contract support costs payable
under section 106 of the Act. [Under the draft regulations these issues are dealt with as
eitber pre-award costs or start-up costs.]
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Explanation of Draft Technical Amendments to the May 3, 1993
Indian Self-Determination Act Page 7

21, Amepdment No. 2]

This amendment makes clear that the Secretaries are required to report to
Congress on all deficiencies regarding contract support costs. With this information
Congress can then make an informed decision regarding the need to appropriate funds to
address such deficiencies. [The proposed regulations would partly render this
amendment unnecessary.)

22. Amendment No. 22

This amendment is designed to deal with the tangential adverse impacts which
contracting activitics may produce on other portions of the Secretary’s programs. In the
event contracting activitics, in fact, lead directly to a lower level of services being
provided by the Secretary to other, non-contracting tribes, the new language will provide
a mechanism for the Secretary to report the resulting funding needs to Congress.

mendment No. 23

Amendment No. 23 deals with the persistent problem created by the failure of
many agencics, both state and federal, to pay the full negotiated indirect cost rate which
is negotinted by the tribal organization and the federal government. The result is that
tribal organizations are perpetually underfunded in the administration of their programs.
Amendment No. 23 deals with this problem by requiring that all agencies respect and pay
the full negotiated indirect cost rate, and also requires that in the event of a shortfall the
Secretary is responsible for funding such amounts. In this manner, Congress will have a
single point of contact for appropriating funds to cure such deficiencies.

24, Amendment No. 24

This amendment defines when the 365 dey statute of limitation begins to run
under section 106(f) of the Act.
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Explanation of Draft Technical Amendments to the
Indian Self-Determination Act

25. Amendment No, 25
This amendment adds six new subsections 1o section 106 of the Act.

New subsections (j) and (k) address the cost principles applicable to self-
determination contracts. The purpose of these amendments is 10 remove those
provisions of presently-applicable circulars which impede, rather than foster, the
administration of self-determ‘nation contracts. While these improvements have been
made in Title I "compacts” entered into under the Act, the Departments have resisted
extending these innovations 10 self-determination contracting. [The proposed regulations
address very few of these issucs.}

New subsection (1) directs the Office of Management and Budeet to develop a
new set of cost principles unigue to tribal organizations. The current set of cost
principles are neither tailored to tribes nor consistent with modern practices in the
government-to-government relationship which underlies the self-determination contracting
process.

New subsection (m) would make clear that the Secretary is without authority to
suspend payments under a contract. If contract compliance issues require emergency
action, the Secretary may proceed to reassume the contract under section 109.
Otherwise, and in the absence of any action to reassume a cortract under section 109
(cither on an emergency basis or otherwise), the Secretary is hmited to the remedies
provided under the Contract Disputes Act.

New subscction (n) codifies the current policy and practice regarding progran
income earned by & tribal organization during the course of administering a contract
(such as third party income paid by insurance companies insuring Indian patients served
by a tribal organization's health program). [The proposed regulations would render titis
scction unnecessary.]

New subsection (0) requires that the Secretary pass on the reduced administrative
burden, in the form of savings, to tribes resulting from the transfer of programs from
Secretarial administration to tribal administration. As observed in 1988, Congress's goal
of shifting resources to tribal operation has continually been frustrated by the cnormous
growth in the government's contract monitoring and contract administration bureaucracy.
The reduced role of the Secretaries in the wake of contracting activities requires that the
bureaucracy be correspondingly trimmed and the savings put into tribal program
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Esplanation of Draft Technical Amendments to the May 3, 1993
Indian Self-Determination Act Page 9

administration so as to increase the quality and quantity of services provided to Indian
people.

26. Amepdment No, 26

This amendment makes clear that the effectiveness of these amendments, and of
prior amendments, does not await the promulgation of new regulations at some unknown
time in the future. Further, the section makes clear these amendments are retroactive to
the effective date of the original 1988 Amendments.

27. Amendment No. 27

This amendment provides a statutory basis for the Secretary to use the emergency
reassumption provisions of the Act when there is an imminent and substantial threat of
irreparable harm to trust resources.

28. Amendment No, 28

This amendment directs that all appeals arising out of the Contract Disputes Act
be heard by the Interior Board of Contract Appeals. The amendment will do away with
the current practice of referring such appeals from the Department of Health and
Human Services to the Armed Services Board of Contract Appeals. [The proposed
regulations would render this section unnecessary.}
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STATEMENT OF S. BOBO DrAN, ESQ.
BEFORE
THE SENATE COMMITTEE OM INDIAM AFFAIRS s
HEARING OM THE PROPOSED REGULATIONS UMNDER THE
INDIAN SELF-DETERMINATION ACT
MAY 14, 1993

Mr. Chairman, my name is S. Bobo Dean. I am a partner
in the law firm of Hobbs, Straus, Dean and Wilder of
Washington, D.C. and Portland, Oregon. I appreciate.your
invitation to testify on the proposed regulations to
implement the 1988 Amendments to the Indian Self-
Determination and Education Assistance Act. Since 1988 our
firm has represented a number of Indian tribes and tribal
organizations in connection with the development of the
regulations to implement the Indian Self-Determination
Amendments of 1988.

I present this testimony on behalf of the Miccosukee
Tribe of Indians of Florida, the Menominee Indian Tribe of
Wisconsin, the Seminole Tribe of Florida, the Mississippi
Band of Choctaw Indians, the Metlakatla Indian Community in .
Alaska, the Bristol Bay Area Health Corporation, the Norton
Sound Health Corporation and the Maniilag Association. These
tribes and tribal organizations are opposed to the promulga-
tion of the regulations in their present form. The Adminis-
tration should not publish these requlations for formal
comment at this time but should re-examine them in light of
criticisms which they have received from many tribes. A
national conference with Indian tribes on the regulations has
been promised by federal representatives but was to take
place following the publication for public comment. We
recommend that the Clinton Administration scheduie its own
national conference with Indian tribes so that it can address
and enter into direct dialogue with the tribes about the
regulations. We urge this Committee to recommend that
approach. -

The 1988 Amendments expressly required that the Depart-
ment of the Interior and the Department of Health and Human
Services formulate the regulations with the participation of
Indian tcibes. The statute also required that the regula-
tions be prormulgated within ten months from October S5, 1988.
No reqgulations have been promulgated. The agencies did in-
volve tribal representatives in a series of meetings between
November 1988 and September 1990 and developed drafts of the
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Statemsnt of S. Bobo Dean, Esq.
at May 14, 1993 Hearing on
Indian Self-Determination
Proposed Regulations

Page 2

regulations which incorporated significant tribal recommenda-
tions.

The proposed regulations are the result of consultation
between the two Departments, without any tribal involvement
between August 1990 and January 1993. They depart in many
significant respects from the recommendations received from
tribes and from earlier drafts. In some areas, the agencies
have utilized the opportunity to formulate new regulations as
an occasion to eliminate language in the existing self-
determination regulations which limit agency authority or
otherwise encourage tribal self-determination and further the
goals of the Act.

We have provided your staff with a detailed written
analysis of the proposed regulations (dated March 18, 1993,
revised May 18, 1993). 1In this statement today we will focus
on a number of provisions which illus-trate the failure of
the agencies to carry out the mandate of the legislation and
to reflect the recommendations of tribal representatives.

In our testimony on an earlier version of the regula-
tions before this Committee on June 9, 1989, we criticized
the IHS position that a dispute over the level of funding
requested in a contract proposal does not give rise to a

"declination issue™. In other words, when the tribe requests
more dollars to run a program than the agency says it should
have, the agency need not decline the proposal and provide an
appeal and hearing as required by the Act, because it is not
disapproving the proposal. According to IHS it would be ap-—
preving the tribal proposal, but at a lower level of funding.

This unusual interpretation is now embodied in subpart H
of the proposed regulations in clear conflict with statutory
law. Section 102 of the Indian Self-Determination Act man-
dates that when Interior or HHS receives a tribal proposal,
it must either approve the proposal within the statutory
time~frames or decline it, provide notice of the grounds for
declination, technical assistance to overcome deficiencies,
and an appeal and a meaningful, due-process hearing on the
agency objections raised to the proposal, if requested by the
tribe. Both BIA and IHS in the proposed regulations distin-
guish an objection based on the amount of funding requested
from other objections to a contract proposal. Both maintain
that disapproving the amount of funding requested in the
proposal is not a "declination™. We find no justification in
the plain language of the Act, or in reason or public policy,
for this distinction.
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However, having agreed with HHS that refusing to con-
tract due to a funding objection is not a declination,
Interior provides the same appeal rights to tribes whose
proposal is rejected on funding grounds as on other grounds,
While we differ with Interior in principle, it has compro-
mised to the point that the matter has become moot.

HHS, on the other hand, is adamant that it will not
provide a meaningful "due process® hearing before an adminis-
trative law judge or other official at a higher level than
the IHS Director in such cases. Instead, in an effart to
compromise, it has agreed to provide an appeal in a funding
dispute to a board appointed by the IHS Director and further
made clear that the final decision in such matters will be
made by the IHS Director and that no administrative judge or
other HHS official will ever be permitted to re-examine the
decisions as to funding allocations made by the IHS Director.

We have gone to some length over several years, both in
writing and orally, to explain to federal representatives the
lack of foundation in the Act for the special treatment
accorded by their proposed regulatory language to funding
appeals, including a detailed letter provided to both agen-
cies on June 22, 1990. We have provided the Committee staff
with a copy of that letter. Our arguments have never been
answered and have been disregarded in the proposed regula-
tions. We should point out that the proposed regulations not
only depart from the plain requirements of the 1988 Amend-—
ments but also from the existing regulations of both agencies
issued under the original Act, which clearly grant a declina-
tion appeal to a tribe whose proposal is rejected on funding
grounds. 25 C.F.R. §§ 271.14(i) (4) and 271.25; 42 C.F.R.

§§ 36.212(1i), 36.214. Thus, the agencies have used the
opportunity to write new regulations, not to further the
legislative goal to strengthen tribal government, but to
narrow tribal rights. ’

A second area in which the agencies have used this
chance to re-write the regulations for their own bureaucratic
purposes involves the regulatory requirements with respect®to
agency program guidelines. Since 1975 BIA regula.ions have
provided expressly that inconsistencies between tribal pro-
gram plans and designs for contract operation of Bureau pro-
grams and Bureau Manuals, guidelines, or other procedures
that are appropriate to programs or parts of programs ope-
rated by the Bureau "are not grounds for declination". 25
C.F.R. § 271.15(d). This provision merely reflects the
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mandate of the Act that proposals be declined on one of the
three statutory grounds (unsatisfactory services to Indians,
non-protection of trust resources, or that the proposed
program cannot be properly completed or maintained) and that
tribes are free to depart from BIA quidelines as long as they
satisfy the declination criteria. The burden of proof under
the existing regulations is on the Bureau to prove that
declination is based on the statutory grounds. 25 C.F.R.

§ 271.15(a).

However, under the proposed regulations (Subpart O)
tribal proposals must adhere to all regulations, orders,
policies, agency manuals, guidelines, industry standards and
personnel qualifications to the extent that they have actu-
ally been observed by the federal agency. While the tribe
may request a variance, Interior has removed the express
language of the existing regulations quoted above that makes
crystal clear that non-conformity with agency guidelines does
not provide a basis for declining to contract. This change
also runs counter to the intent of Congress in the 1988
amendments to encourage tribal flexibility to re-design
programs. See Sen. Rept. 100-274 at page 5.

In Subpart N, the HHS has introduced a similar approach
which narrows the flexibility permitted to tribes in devel-
oping contract scopes of work. In consultation with tribes
the IHS representatives agreed that a tribal contractor of a
hospital or clinic could commit to operate tl. facility in
conformity with the standards of the Joint Commission on the
Accreditation of Health Organizations and, if it achieved and
maintained JCAHO accreditation, the contract need not include
detailed scope of work provisions which have typically been
included in such self-determination contracts (or, in the
alternative, the contractor could :iely on Health Care Finance
Administration requirements). The intent was to simplify
contract language and use JCAHO or HCFA compliance, where
possible, as an alternative to detailed standards to be
included in the contract documents.

As these provisions have emerged in Subpart N of the
proposed regulations, a tribal proposal must now include an
assurance of compliance with JCAHO (or HCFA) standards and
the regulations contain no provision for an alternative in
case a facility is not accredited or in compliance with such
standards. At least one IHS—-operated hospital is not now in
compliance with JCAHO standards and many IHS~funded clinics
are not in compliance with either JCAHO or HCFA. The pro-
posed regulations imply that no facilities not in compliance
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with JCAHO or HCFA standards can be contracted and that, if a
contracted facility falls out of compliance, the contractor
would be in default and the IHS might well be entitled to
utilize such default as a basis for cancelling the contract
and reassuming the operation of the facility,

In addition, we wish at this time to bring to the
Committee's attention certain deficiencies in Subpart D
relating to financial management. Tribal representatives
throughout the consultation process argued that the unique
relationship between the United States and the Indian tribes
and the unique purposes of this Act (to end "the prolonged
federal domination of Indian service programs"”, and to
encourage "the development of strong and stable tribal
governments") justify the development of certain cost prin-
ciples specific to self-determination contracts. Their view.
was that cost principles issucd by the Office of Management '
and Budget for grants to State governments and to private
non-profit organizations were not always appropriate for
application to the transfer of functions of Interior and HHS
to tribal governments. 1In earlier versions of the regula-
tions, the agencies agreed with this view and included
certain cost principles which could be followed by tribal
contracts instead of those promulgated in OMB Circulars.

The proposed regulations have retreated from this con-
cession to tribal wishes. They require that tribal govern-
ments comply with OMB Circular A-87 and that tribal con-
tractors which are non-profit organizations comply with OMB
Circular A-122. Our clients object to this provision on two
grounds., They remain convinced that the allowability of
costs with respect to certain activities should be different
for tribes to further self-determination goals. We have
attached to this statement a list of specific examples of
special cost provisions included in the 1990 version of the
joint regulations and eliminated in the 1993 version.

In addition, any tribal organization which has been
authorized to contract by a tribal government or governments
under the Act is an instrumentality of tribal government and
should have the right to elect to be audited under A-87 if it
wishes, rather than A-~122. This option was allowed under the
last draft of the requlations and has been eliminated in the
proposed regulations,

In one respect the proposed regulations violate their
own rule by interposing in section 100.108 a provision
against payment of legal expenses in connection with admin-
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istrative appeals where the applicable OMB Circular would
allow payment. (See Item 5 in Attachment.) This will dis-
courage tribes from asserting their rights under the Act and
from utilizing the appeal mechanisms which the regulations
provide. This rule is more restrictive than OMB Circular A-
87 which merely makes unallowable the costs of "prosecution
of claims against the United States".

The agencies argue that the extension of the Equal
Access to Justice Act to administrative appeals under the
self-determination regulations necessarily precludes the use
of contract funds to pay the costs of such appeals. We find
no basis for this conclusion in the statute, and the goals of
the Act are clearly furthered by assuring that some reason-
able legal assistance is available to the tribal contractor
in asserting its legal rights. Tribal representatives had
asked that the extent to which contract funds could be used
in such cases should be clarified to allow such funds to be
used for appeals until an administrative decision is rendered
which is final for the Department. Use of contract funds to
prosecute claims against the United States in court would be
barred under this tribal proposal.

We note that the language of the proposed regulations in
barring the use of contract funds to assert tribal rights in
administrative appeals is in direct conflict with the state-
ment of this Committee in Report No. 100-274 at page 35 that:

"Section 110(c) also leaves unchanged certain
provisions in the existing law concerning
treatment of legal expenses by self-
determination contractors. Under these
provisions, contractors may treat legal ex-
penses incurred in the administrative pro-
ceedings within the Department of the Interior
or the Department of Health and Human Services
involving enforcement of self-determination
contract rights as allowable costs incurred in
the administration of those contracts. Self-
determination contractors may not use indirect
costs, however, to pay for legal fees incurred
in prosecuting claims for monetary relief
against the Federal Government in court.”

Finally, in the memorandum of March 18, 1993, which we
have furnished to Committee Staff, we have commented in
detail on the proposed Subpart J covering self-determination
construction contracts. Both Interior and IHS have expan-
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sively interpreted existing statutory language which provides
that all contracts, other than construction contracts, shall
not be subject to the Federal Acquisition Requlations, as a
license to apply a vast number of questionably relevant FARs
to construction contracts with tribes and tribal organiza-
tions. We have repeatedly called the agencies' attention to
the fact that the Act authorizes the waiver of federal pro-
curement clauses which are inconsistent with the Act or
inappropriate for self-determination contracts. The proposed
requlations also expand the class of construction contracts
to include not only actual construction but also architec~
tural and engineering services and many kinds of procurement
such as equipment and furnishings, when related to a con-
struction contract, and cadastral surveys, even when un-
connected with construction,

We have provided your staff with a detailed analysis of
the regulations which contains numerous other instances in
which they violate either the basic federal policy of Indian
self-determination or, in some cases, specific provisions of
the Act. We share the views expressed by Mr. Miller and
those which we expect Mr., Clapham to express,

We suggest that the Committee also look carefully at the
position taken by the Department of Health and Human Services
that no one of its agencies, other than IHS, is subject to
the provisions of the Act. In connection with the issue of
contractibility which Mr. Miller has discussed, the proposed
requlations narrow the 5cope of the Act to apply only to the
"operation of services". This proposed regulation is ob-
viously inconsistent with section 102 of the Act which is not
limited to the "operation of services". We believe that this
language is designed to exclude other agencies of HHS (such
as the Administration for Native Americans and Headstart)
from self-determination contracting., Several of our clients
have expressed an interest in obtaining their ANA and Head-~
start funding under self-determination contracts.

The serious departures from the intent of the congress
manifested in the Joint Draft raise questions as to what can
possibly motivate these Departments, or at least the
officials thereof who have been involved in the development
of the Joint Draft. We offer three anecdotal explanations.
One high-ranking official of the Indian Health Service,
during the process of consultation, spoke scornfully to
tribal representatives of the Senate Report 100-274 as not
representing legislative history of the 1988 Amendments since
it accompanied a different bill. We found this curious since
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the bill passed was almost identical to that accompanying
S. Rept. 100-274.

On another occasion a government attorney was asked on a
point in dispute what the agency would do if the Congress
passed a further amendment to remove any doubt that the
Indian interpretation is correct. He responded: "We would
fight it."

Finally, one federal official explained to tribal repre-
sentatives that the purpose of the regulations should be to
provide a "level playing field"™ on which the Indians and the
federal bureaucrats may contend. We are reminded of the
poetic phrase: "Ignorant armies clash by night." However,
here, only one of the armies is ignorant.

Thank you for the opportunity to present these comments.
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Special "638" Cost Principles
(Subpaxt D - August 31, 1990 Version -- eliminated
' in 1993 Version)

1. Matchiag Requirements for federal, state and other
programs (watered down in § 900.403 of Joint Draft so that
the effect is merely to state that nothing in the Joint
Draft is to be construed to prohibit the use of "638" funds
for matching purposes.)

2. Depreciatiasn (including facilities constructed
with federal funds) =-- This has been modified so that a
tribal contractor may not include a depreciation charge in
its contract budget for facilities financed by federal
grants. Since tribes are heavily dependent on federal
financing for facilities this principle severely inhibits
the ability of tribes to plan the replacement of tribal
facilities used in "638" programs.

3. Rublication and printing ¢osts in support of the
contracted program, including providing program-related
information to Indian beneficiaries. BIA has in the past
disallowed the costs of making information on contracted
programs available to the Indians.

4. Rental and other space gosts (whether or not
facility is tribally-owned). Both agencies severely
restrict rental of space from tribes for "638" programs.

5. Management studies and professional services
(allowable except for prosecution or defense of claims
against federal government in court -- costs allowable in
contract dispute until final agency dec.sion). The federal
position is that no contract funds may be used for legal
advice in connection with an administrative appeal of
agency actions (declinations, contract disputes, etc.).
They claim this results from the extension of the Equal
Access to Justice Act rights in such appeals, but EAJA only
permits recovery of legal fees in very narrow circum-
stances. The clear effect (and apparently, the intent) of
these provisions in the Joint Draft is to make as difficult
as possible the assertion of tribal rights when denied by
federal agency action. Level playing field, indeed!
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6. Indirect costs. Indirect cost rates negotiated
with "cognizant federal agency" are applicable to self-
determination contracts. Indirect costs are reimbursable
in accordance with such rates and actual under-recoveries
due to failure of a federal, state or other agency to pay
full negotiated rate to be paid by the Secretary to the
extent funds are appropriated by Congress. The Joint Draft
indicates that the Secretary "may" pay indirect costs when

Congress appropriates funds for the purpose but need not do
so.
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