DOCUMENT RESUME

ED 349 778 EC 301 525

TITLE Section 504 of the Rehabilitation Act of 1973; 01d
Problems and Emerging Issues for Public Schools.

INSTITUTION National Association of State Directors of Special
Education, Alexandria, VA,

PUB DATE Oct 91

NOTE 19p.; Survey forms have poor reproducibility due to

broken print.

AVAILABLE FROM National Association of State Directors of Special
Education, Inc. (NASDSE), 1800 Diagonal Rd., Suite
320, Alexandria, VA 22314 ($50/year subscription).

PUB TYPE Collected Works — Serials (022)

JOURNAL CIT Liaison Bulletin; v17 n8 Oct 1921

EDRS PRICE MFO1/PCO1l Plus Postage.

DESCRIPTORS Civil Rights Legislation; *Compliance (Legal);

*Disabilities] *Educational Legislation; Educational
Policy; Elementary Secondary Education; Equal
Education; Federal Government; *Federal Legislation;
Government Role; Handicap Discrimination; *Legal
Responsibility; Preschool Education; Public Schools;
School Responsibility

IDENTIFIERS *Individuals with Disabilities Education Act;
*Rehabilitation Act 1973 (Section 504)

ABSTRACT

This paper is intended to assist state and local
education agencies in their efforts to provide appropriate
educational services to students with disabilities in a manner
consistent with Section 504 of the Rehabilitation Act of 1973 and its
accompanying regulations. The paper deals directly with Subpart D of
Section 504, concerning preschool, elementary, and secondary
education. Organization of the U.S. Office for Civil Rights (OCR) and
its role in education policy are discussed. OCR's activities in four
areas are noted, including technical assistance, investigation and
resolution of complaints, compliance reviews, and data collection.
Several important themes embodied in the Section 504 statute and
regulations are examined, such as equal treatment, defining
"appropriate education," and defining "handicapped person."
Similarities and differences between Section 504 and the Individuals
with Disabilities Education Act are addressed. Specific suggestions
are offered to assist public schools in formulating procedures that
may help in complying with Section 504 and in dealing with the OCR.
Federal regulations for Subpart D of Section 504 are reprinted, and
the forms used by school systems and individual schools in the
Elem;ntary and Secondary School Civil Rights Survey are provided.
(IDD

aepruduciLlons suppiiea DYy LDKS are tne best tnat can be made *

from the original document. *
Fod dedededededek oo e ek e oo e o sk ok e e e e ek o e ek o sk ok e e ks e seak e e e e o o ek de e de e e




MTioy,, -l

et .
§ %
ot LIAISON  bulletin -
2 257§ APublication of NASDSE, Inc. 1800 Diagonal Road * Suite 320
Yos 5 0 (703) 519-3800 Alexandria, Virginia 22314
VOLUME 17, NUMBER 8 OCTOBER 1991

Section 504 of the Rehabilitation Act of 1973; Old
Problems and Emerging Issues for Public Schools

D
D
D e Statutory provision which established the au- This description of OCR structure and activities is
ey thority for the Federal government to act to pro- provided so that agencies car better understand OCR
%/ hijbit discrimination on the basis of handicap by and its operations. In this way, interactious can be
Sl recipients of Federal funds is found at 20 U.S.C. 794 based on a clear understanding of the office’s authority
o (The Rehabilitation Act of 1973): and the vehicles for discharging responsibility.
aim) “No otherwise qualified individual with a The regulations promulgated to carry out the statute
- handicap in the United States, as defined in sec- are found at 34 CFR Part 104, titled “Nondiscrimina-
= tion 706(6) of this Title, shall, solely on the basis tion on the basis of Handicap.” The regulations con-
of his or her handicap, be denied participation in, tain six subparts:
be denied the benefits of, or be subjected to .
discrimination under any program or activity re- Subpart A. General Provisions
ceiving federal financial assistance or under any gzgg Z; : g %%glrgﬁ]mﬁgg;%:ﬁf;
program or activity conducted by any Executive ’
agency or by the United States Postal Service. Subpart D. %l:sg:t?g:l’ Elementary, and Secondary
The head of each such agency shall promulgate Subpart E. Postsecondary Education
regulations as may be necessary to carry out the Subpart F. Health, Welfare, and Social Services
amendments made to this section of the Com-
prehensive Rehabilitation and Developmental Dis- The subparts are administered in two different De-
abilities Act of 1978....." partments; the department of Health and Human Ser-
vices and the Department of Education. In general, the
How the Federal Government department whi(l: flows fundsl to a recipient has over-
s . sight responsibility on particular matters.
Administers Section 504 1BhE responsIbHity on part

In most cases, Section 504 issues concerning educa-
tional agencies would be handled by the Department of
Education. This includes the investigation of employ-
ment practices, complaints against local school dis-
tricts, as well as complaints concerning the provision
of educational services to stucents with handicaps.
Readers should be mindful of the breadth of issues cov-
ered b{)Section 504 and the potential involvement of
either Department in state or local education agency op-
erations. The focus of this paper is limited te Section
504 as it relates to the provision of education services
to students with handicaps rather than the many other
issues which are addresscd by the law and regulations.
This paper deals directly with Subpart D: Preschool,
Elementary, and Secondary Education.

This paper is intended to assist state and local education agencies in
their efforts to provide appropriate educational services to students with
handicaps in a manner consistent with Section 504 of the Rehabilitation
Act of 1973 and its accompanying regulations

Section 504 and the Individuals with Disabilities Education Act
(IDEA) have many similaritics and a few significant differences which
can have broad implications for state and local education agencies. This
paper addresses these areas and ends by providing recommendations for
public schools, presents the 504 Regulations and a copy of the Survey
Forms OCR uses in its biannual data collection.
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Organization of the Office for Civil Rights

Responsibility for the administration of Section 504

is assigned to the Assistant Secretary of the Office for
Civil Rights, Department of Education, in Washington,
D.C.

The Office for Civil Rights has componeits within
each of the 10 Regional Offices of the Department of
Education with approximately 600 staff. OCR em-

loys approximately 200 staff in the D.C. Office of The
Bepartment of Education. The Regional and D.C. Of-
fices administer all of the civil rights programs (Section
504; Title VI of the Civil Rights Act of 1964, Nondis-
crimination on the Basis of Race, Color, or National Or-
igin; Age Discrimination Act of 1975;
Nondiscrimination on the basis of Age; and Title IX of
the Education Amendments of 1972, Nondiscrimina-
tion on the Basis of Sex).

REGIONAL PHONE NO. STATESIN
OFFICE . REGION
Boston 617/223-9662 |MA,CT,RI,NH,
: ME, VT
New York 212/264-5180 NY,NJ, PR, VI
Philadelphia 215/596-6772 |DE,DC,MD, VA,
_ WV, PA
Atlanta 404/331-2954 GA, NC, SC, FL,
TN, KY, MS, AL
Chicago 312/886-3456 | IL, OH, MN, MI,
IN, WI
Dallas 214/767-3959 | TX, AR, N}?IK’ LA,
Kansas City 816/891-8026 KS,NE, MO, 1A
Denver 303/844-5695 | CO, MT,ND, SD,
UT, WY
San Francisco 415/556-7060 | AZ,CA,NV, Am.
Samoa, GUAM,
HI
Scattle 206/442-6811 | AK, WA, OR, ID

A complaint against a school district in any state
would be investigated by the appropriate Regional Of-
fice which is assigned to that state.

The Regional Offices plan and conduct activities on
the basis of the needs, trends, and issues within the par-
ticular Region represented. All matters regarding inves-
tigations of complaints, technical assistance, and
compliance reviews are handled by the Regional Of-
fices or through the Regional Offices to the D.C. Of-
fice. Overall %lannin , coordination, and policy setting
resides in the D.C. Office which has its own attorneys
and staff with expertise in civil rights law and policy.

Will OCR’s Role in Education Policy
Increase in the 90’s?

Policy for Section 504 is established in the statute
and regulation and is also developed through the appli-

cation of the regulation and court decisions to new
cases and issues. All matters which have potential im-
plications for clarifying interpretations of Section 504
normally require the direct involvement of the D.C.
Office’s Policy Division, Elementary and Secondary
Branch. This unit coordinates policy development and
assists the Regional Offices as they apply existing pol-
icy to the increasingly varied and complex issues with
which OCR is involved.

As the population of students in school who are pos-
sibly “covered” as handicapped by Section 504
increases and as the courts, advocacy organizations,
and the schools demand more clarity and more activity
on the part of OCR, the role of the Policy Division and
OCR leadership will increase in the 90’s.

OCR conducts four major types of activities to pre-
vent discrimination on the basis of handicap:

* Technical Assistance: Technical assistance is
carried out directly by staff in the form of guidance
to recipients and through contracts to produce ma-
terials and information for interested recipients and
other audiences.

* Investigation and Reselution of Complaints: In-
vestigation and resolution of Section 504 com-
plaints filed by individuals or organizations
against specific recipients of federal funds is the
major function of OCR.

* Compliance Reviews: Each Regional Office an-
nually conducts compliance reviews in selected
school districts to identify potential problems and
improve district compliance at the local level,

* Data Collection: OCR collects large amounts of
dataand information from state and local education
agencies through “101 and 102" surveys concern-
ing the status of services for and placements of
handicapped and minority students.

Technical assistance is available to any recipient
upon request. However, the investigation and resolu-
tion of complaints constitutes the majority of OCR’s
work. And, Section 504 complaints account for the
bulk of all civil rights complaints investigated. The
majority of com?laints are investigated and resolved at
the Regional Oftice level. These complaints gencrally
result in two types of letters: Non Violation letters, and
Violations with Negotiated Agreement.

In some cases, when a resolntion cannot be achieved
Ihrou%h negotiation, a Letter of Findings (LOF) is writ-
ten which formally notifics the affected agency of non-
compliance with Section 504. Such LOFs arc
reviewed by DC headquarters staff prior to issuance.

When an LOF is issued, there is still an Oﬁportunity

for the agency to seek a negotiated remedy through
voluntary compliance. If it is determined that the
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Complaints to OCR on the Rise

During the period January 1, 1990 to December 31
1990 1, 538 Section 504 complaints were filed with
OCR. The number was an increase from the previous
year of 289. By contrast, during 1950 a total of 452 Title
IX and Title IX complaints were filed. A summary of
the disposition of the complaints filed during 1990 fol-
lows.

Section 504 Complaints filed

1989 1990
Total Field 1,247 1,538
Investigated with 631 713
LOFs
LOFs with 21
uncorrected viol.
LOFs with no 297
violations
LOFs with 395
corrected
violations

Types of Complaints
October 1 - September 30, 1990

Type of Issue Number of % Complaints
Complaints Received
Placement 374 21
Eval/classific. 288 16
Educ. settings 264 15
Aids/services 229 13
Proc/due process 165 9

The Education of the Handicapped Law Report
(EHLR) publishes OCR LOFs, letters clarifying existing
policy, and Memoranda issued by the Office conceming
administration and procedures for applying law and regu-
lations to various circumstances. A review of these
should be valuable in understanding OCR, especially
prior to or during an OCR investigation or while negotiat-
ing with the Office.

These Memoranda sometimes explain limits on
OCR’s investigatory authority and policy making. Famil-
iarity with such information can help to ensure that OCR
conducts its sctivities within its authority. School dis-
tricts and other agencies have sometimes entered into
agreements which would not withstand policy scrutiny
by the DC central office.

agency will not voluptarilgw comply, a notice of opportu-
nity for a hearing is issued prior to the imposition of
sanctions.

The hearing is presided over by an Administrative
Law Judge who issues a decision and may order the ter-
mination of funds or other sanctions. The decision of
such a hearing can be appealed to the Department’s Re-

viewing Authority; and then to the Secretary of Educa-
tion.

Compliance reviews are actions initiated by OCR in
which agericies are monitoring agencies for compli-
ance with Section 504 where there are indications of
problems. The reviews provide a comprehensive look
at agency performance across a wide variety of areas.
OCR also uses the reviews to stay abreast of potential
policy adjustments which may be needed and where
technical assistance strategies might be developed to
address emerging problems.

School districts and other agencies are usually se-
lected for a review on the basis of a combination of fac-
tors. A district might be selected because it is the
largest in a rural state and OCR determined that it
could affect a large number of students while expend-
ing a relatively small amounts of resources.

Other reviews might be issue specific and encom-
pass an entire state; for example, a Regional Office
may determine that access to programs for physical ed-
ucation is a problem throughout a state. In this in-
stance, it may select several school districts and the
state education agency to conduct a review of the
state’s policies and the districts’ practices.

When this occurs, OCR might require corrective ac-
tions from all or some of the agencies reviewed.
Sources for selecting issues or agencies to be the sub-
ject of a compliance review include the national sur-
veys (101 and 102), previous compliance history, and
numbers of complaints against certain agencies or
about certain issues. Each Regional Oftice develops
its own annual compliance review schedule which be-
comes part of OCR’s annual Operational Plan and is
published in the Federal Register.

It is important for agencies, which are the subject of
a proposed compliance review, to understand the rea-
son for being selected for review in order to adequately
prepare for the review and to understand specific is-
sues to be addressed in the review. If selected for a
compliance review, schoo! administrators need to com-
municate with OCR to establish the basis on whick
OCR will base its decisions. It is possible that OCR
could rely on data which is not consistent with the
agency’s data.

With regard to data collection, OCR collects sub-
stantial information for purposes of monitoring the sta-
tus of compliance with Section 504 and to develo
technical assistance activities. These data are collected
from school districts at the individual school building
and facility level. The data collection occurs every

two years and is commonly referred to as the “101 and
1027 after page 8.

The completed forms are often provided to OCR di-
rectly by personnel in local school districts and/or
buildings without any review by state education
agency officials, and often is different data than is col-
lected or known to special education staff at the
local/state level.
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This results in a lack of consistency between data
submitted to OCR and special education data. Conse-
quently, often the activities undertaken by OCR appear
to be unrelated to the actual situation at least as it is
known by the special education community. For exam-

le, OCR uses a different formula than the Office of
g ecial Education Programs (OSEP) in the Department
of Education to calculate the Fercentage of time stu-
dents spend in various special placements. Thus, OCR
could schedule a cothance review based on place-
ment data entirely different from local/state education
agency or OSEP data.

Section 504 is a Civil Rights Act

Section 504 is a Civil Rgghts Act. It prohibits recipi-
ents of federal funds from discriminating against “oth-
erwise qualified individuals.”

Though this paper deals with the effect of Section
504 on recipients as providers of educational services
to school age students, such recipients must be mindful
that all of the other relevant provisions of Section 504
appli' to educational service providers as well. For ex-
ample, a meeting conducted to develop an Individual-
ized Education Pro%ram for a student suspected of
being learning disabled might have to be provided in a
facility with special accommeodations for physically dis-
abled individuals if one of the participants is non-ambu-
latory. Although not required under IDEA-B, it is part
of the program accessibility standards of Section 504.
Therefore, Section 504 has implications for educators
that go beyond educational service delivery.

Several important themes are embodied in the Sec-
tion 504 statute and regulations.

Equal Treatment. Nondiscrimination under 504
means equal treatment as in other civil rights contexts.
However, equal treatment does not mean the “same
treatment” as it is usually construed under traditional
civil rights applications.

Protection against improper treatment or discrimina-
tion in the educational context requires a rigorous appli-
cation of procedural safeguards to avoid argitrary
and/or capricious determinations. For example, provid-
ing the same educational evaluation to a student who is
handicapped as is provided to a student who is not
handicapped is not usually sufficient to mcet the cqual
treatment theme. Similarly, changes in an educational

program of a handicapped student might require addi-
tional procedures and review.

This notion of a “hecightened standard” for how edu-
cational determinations are made about a student with a
handicap has continuously perplexed educators who
often Eerceive “equal trcatment” as the “same treat-
ment.” This may explain why school discipline issues
have been so volatile.

The question is continuously raised: “Why arc hand-
icapped students not subject to the same discipline stan-
dards as nonhandicapped students?” The Section 504

answer is clear. The same disciplinary standards
might be applicable, but that determination is subject
to an application of specific procedural safeguards.

Appropriate Education. The language of the Sec-
tion 504 regulations defining “appropriate education”
(34CFR 104.33(b)(1)) states:

(1) For the purposes of this subpart, provision
of an appropriate education is the provision of
regular or special education and related aids and
services that (i) are designed to meet individual
educational needs of handicapped persons as ade-
quately as the needs of nonhandicapped persons
are met and (ii) are based upon adherence to pro-
cedures that satisfy the requirements of Secs.
104.34, 104.35, and 104.36.

This definition includes two standards: 31) the indi-
vidual educational needs must be addressed in a way
that is reasonablf' calculated to result in a g;rogram of
services that will meet specific educational needs; and
(2) all procedural requirements must be met.

The first standard of the appropriate education defi-
nition requires a “test” of how well the educational
needs are met and is called a comparability test. The
needs of students with handicaps must be met as well
as c*her students’ needs are met. The Supreme Court
descuuibed this test by requiring that the educational pro-
gram be designed in such a way that it is reasonably
calculated that the person wili “derive some benefit.”
(Rowley v. Hendrick Hudson Board of Education).

As a nondiscrimination policy, Section 504 inher-
ently reguires some standard of comparison to deter-
mine if discriminatory behavior exists. The dilemma is
that very few agencies have decided what the standard
for appropriate education is for all students. Meaning-
ful application of Section 504 in the educational con-
text requires a clear understanding of what the agency
considers to be appropriate education for ail students
prior to the development of a complaint or case against
the district for discrimination.

If the standard for appropriate education is clear, the
application of Section 504 becomes relevant, less
threatening, and more manageable.

The second standard of the appropriate education
definition is required adhererce to the procedural re-
quirements in the regulations which include the follow-
ing major components:

* Academic Setting, 34 CFR 104.34 (similar to the
lcast restrictive requirements of IDEA-B);

* Evaluation and Placernent, 34 CFR 104.35 (lan-
guage identical in scveral areas tc the IDEA-B
requircments); and




+ Procedural Safeguards, 34 CFR 104.36 (Consistent
with IDEA-B but not as comprehensive and spe-
cific).

These three procedural requirements are designed to
avoid arbitrary decisions made by educational agencies
which would result in denial of access, unnecessary
segregation, lesser quality program, and excessive
costs to parents for services. These procedural require-
ments are applied by OCR to determine whether an
agency under review has taken appropriate steps to en-
sure the provision of required educational or related
aids and services.

The perplexing question is: What is the procedural
obligation of an educational agency when a Section
504 qualified handicapped person s receiving an
educational program which meets the person’s individ-
ual educational needs as adequately as those of that
person’s nonhandicapped peers?

This summons the earlier question of “What consti-
tutes meeting the educational needs of nonhandicapped
persons?” It has become a major issu¢ as more and
more populations of students seem to be emerging as
handicapped under Section 504, but who might not be
eligible for special education under IDEA — such as
chemically dependent youngsters, children born to
drug-addicted mothers, children with Acquired Im-
mune Deficiency Syndrome (AIDS), socially malad-
justed persons, persons needing medication to attend
school in the absence of other educational or related
needs, and persons with attention deficit disorders.

To what lengths must agencies go.to make determi-
nations concerning appropriate educational programs
for these handicapped persons? The answer to this
question is vague. However, itis clear that: =~ *

(1) all assessment procedures should be followed so
that the agency can demonstrate that it has gathered the
necessary information to make a reasonable determina-
tion regarding what does or does not need to be done.
The evaluation should be sufficient to make a decision
about the presenting problem. If it is a problem that the
student appears to need medication to be administered
in order to attend a full school day and all other factors
appear to be appropriate, then the evaluation might
only include a medical examination with a review of
the student’s academic progress and program. If the
problem is compounded by the fact that the student
also needs some reading accommodation because the
medication effects vision for about two hours after ad-
ministration, a vision and academic performance exami-
nation might be necessary.

(2) The “placement determination” requirements
apply even when the student is determined to be handi-
capped under Section 504, but not in need of special ed-
ucation. In this case, the agency must determine
whether the person is receiving an appropriate educa-
tion, and if not, make arrangements to ensure that the
person does.

Handicapped Person. Perhaps the most interesting
and significant concept in Section 504 is the definition
of “handicapped persons” found in 34 CFR 104.3
which states: Subpart A. General Provisions “handi-
capped person means any person who (i) has a physi-
caYor mental impairment which substantially limits
one or more major life activities (ii) has a record of
such an impairment, or (iii) is regarded as having such
an impairment.”

It is important to note the broad potential covera%e
of this definition in the educational setting. The defini-
tion encompasses a larger group of persons than per-
sons eligible for special education under IDEA.
Agencies must take great care to not treat “qualified
handicapped persons” in any discriminatory way, even
if the person is not regarded as handicapped under
IDEA.

Many educational agencies are not familiar with this
definition which contemplated handicapped persons
who were not in need of special education but who con-
tinue to require protection under Section 504. In order
to differentiate such persons from those who are eligi-
ble for special education, each agency must know what
constitutes appropriate education for all its students.

Another related factor of the definition of handi-
capped persons under Section 504 is the requirement
for providing regular education and/or related services
and aids even when special education is not needed.
For example, 2 student might be in special education
classes for forty five minutes a day, but while in the
regular class, the student might need the agency to ad-
minister medication which is not related to the special
education program.

. In this case, the student qualifies for services under
both programs. However, the related service might
have nothing to do with the special education service
being provided. It is also quite common for the agency
to make modifications in the instructional environment
or materials such as rearrangement of seating assign-
ments, adaptation of materials, or the use of special-
ized hearing or reading devices.

Summary. These major themes of a “heightened
standard for equal treatment”, appropriate education as
“the provision of regular or special education and re-
lated aids and services”, and a definition of “handi-
capped persons as being potentially any person” create
a comprehensive and pervasive body of law and policy
which is increasingly affecting regular and special edu-
cation leaders and service providers.

Differences Between IDEA
and Section 504

The substantive differences between IDEA-B and
Scction 504 are generally those which deal with the
major themes described above:




Definition of Appropriate Education. The IDEA-
B definition is:

“....special education and related services
which:

(a) Are provided at public expense, under pub-
lic supervision and direction, and without charge;

(b) Meet the standards of the State educa-
tional agency including the requirements of this
part;

(c) Includes preschool, elementary school, or

secondary school education in the State involved;
and

(d) are provided in conformity with an Individ-
ualized Educational Program which meets the re-
quirements under 300.300 - 349 of Section C.”
(34 C.F.R. 300.349)

The significant difference between this definition
and the Section 504 definition is that under IDEA-B,
special education and related services provided through
an IEP is appropriate education. Section 504 recog-
nizes that appropriate education might be provide
through the provision of regular education or related
aids and services without an IEP. Also, under IDEA-B
related services may not be provided without special ed-
ucation. Section 504 may require the provision of re-
lated services to a student not eligible for special
education.

It is clear here that Section 504 recognizes two
very important possibilities:

(1) There is a population of handicapped per-
sons who are not eligible for special education
under IDEA-B who are still in need of protection
against discrimination because of a handicap as
defined under Sec?: »n 504; and

(2) There is an obligation imposed on recipi-
ents to provide services (evaluations, regular edu-
cation, reasonable accommodations, related
services and related aids) regardless of eligibility
for special education under IDEA-B.

The full impact of these possibilities is just now
being recognized, mainly because of: (1) the recent
heavy interest of OCR and OSEP in implementing
Least Restrictive Environment (LRE?)rcquirements, 2
the volatile issue of students with AIDS having access
to educational opportunity, and (3) increasing numbers
of “at risk” students and other Section 504 qualified
handicapped students.

These have resulted in OCR attempts to apply exist-
ing regulations to difficult new situations. In turn, it
has resulted in an increasing number of challenges by
educational agencies to OCR actions, including

challenges to OCR autbority to enforce Subpart D in
educational agencies.

Eligibility for Special Education. A second differ-
ence concerns “eligibility for special education” under
IDEA as compared to “protected” under Section 504.
IDEA-B, and most special education policies in states
require the existence of a handicapping condition iden-
tified in IDEA-B regulations (34 éE'R Part 300, Sec-
tion 300.5), which adversely affects educational
performance necessitating special education services.
Section 504’s broader definition includes persons with
handicaps not mentioned in IDEA or state educaticn
policies. Therefore, the obligation of school districts
to provide appropriate education may extend beyond
the traditionally operated special education programs.

There are at least three conclusions that can be made
that relate to the differences in eligibility policies be-
tween Section 504 and IDEA-B (and corresponding
SEA policies):

1. There are many more individuals who can be
the subject of a Section 504 dispute than an IDEA-
B dispute. For example, youngsters with AIDS or or-
thopedic impairments might be protected under 504
but not be educationally handicapped under IDEA-B.

2. The provision or availability of a special educa-
tion system of services does not always suffice to
meet the Section 504 requirements. A district can
claim that any child with a handicap would be pro-
vided FAPE through its special education program and
still not be in compliance with Section 504.

3. A district might be required to provide re-
lated services or other aid under Section 504 in the
absence of any provision of special educatioa. A dis-
trict might be compelled to use “regular education”
monies to support the related services costs of a handi-
capped youngster.

The solution for coordinating, interpreting and en-
forcing IDEA-B, Section 504, and state requirements
has eluded federal, state, and local agencies since
1975. Although OSEP, which has responsibility for
the administration of IDEA-B, and OCR have entered
into two different agreements to coordinate their activi-
ties, most observers, including the Supreme Court in
Smith v. Robinson, 1984, do not believe that these cf-
forts have been particularly effective.

State and local education agencies have often been
victims of the lack of federal coordination. For exam-
ple, it is possible for the same issue to be simulta-
neously the subject of an OCR investigation under 504,
a federal court case under 504, an administrative hear-

ing under IIDEA-B, and a state investigation under state
law or regalations.

When OSEP receives a complaint which alleges a vi-
olation of Section 504 which is also a violation of
IDEA-B, it refers the complaint at the same time to
OCR and the state education agency for investigation.
Thus, the Department of Education creates a dual in-
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vestigation. OCR has recognized this dilemma and re-
sponds by halting investigations of cases that are in the
administrative hearing or appeal process. However, it
is possible for a complaint to be investigated by two or
three different agencies.

Summary. These three differences of substance
and administration can lead to the inefficient expendi-
ture of federal, state and local resources in efforts to
sort out issues after the fact. Agencies should be aware
of these jurisdictional and substantive differences so
that they can act accordingly.

Suggestions for Public
School Educators

Despite the fact that Section 504 has been national
public policy since 1975, its full implications regarding
education are just now emer%ing. Because IDEA-B
and Section 504 are so superficially similar that they ap-
pear to be the same, it requires careful study to really
see the important differences.

Regular educators in particular must take the time to

understand Section 504 and their responsibilities. Spe-
cial educators must consider the appﬁcation of their ex-
pertise gained from administering IDEA-B to cope
with the new emergence of Section 504 issues.

Following, are specific suggestions which are in-
tended to assist agencies in formulating procedures
which may help in complying with Section 504 and in
developing appropriate and meaningful approaches in
dealing with OCR.

1. Always make certain that the basis for OCR’s in-
terest in the agency is absolutely clear. It is appropriate
to insist on a written explanation of the regulatory au-
thority for OCR’s proposed activities.

2. Request that OCR specify and describe in regula-
tory terms the specific issues it is looking into and get it
established that OCR’s activities will be limited to
those issues. Otherwise, a simple complaint investiga-
tion could turn into a overall compliance review visit.

3. Prior to appropriate OCR activity, request a copy
of the investigative procedures to be used by OCR to
conduct the proposed activity and the process for col-
lecting and analyzing data as well as the methods used
to communicate findings and resolve disputes.

4. Aiways formally ask for technical assistance be-
fore a problem is suspected or immediately upon identi-
fication of problem.

5. Attempt to resolve disputes. OCR has a good
track record of negotiating resolution of findir:fs.
BUT, make certain that the agreed upon remedy is in
fact required and/or desirable. It is important to know
the law and regulations and to make certain that the
remedy is in the interest of the students affected and the
agency.

6. Determine if theissues being dealt with are mat-
ters of well established case law or if they are new ap-
plications of Section 504. If they are new, be mindful
that there is an interest on the part of OCR to establish
sound and workable policy. Negotiations and agree-
ments should be entered with the realization that the
remedy might have a significant impact well beyond
the specific agency.

7. Understand how OCR is organized and be clear if
an activity is being handled at the Regional Office
level solely, or is also being considered at the central
office in Washington, DC. Issues requiring action or
review on the part of the central office imply greater
significance. If there is central office participation in
the process, it may be appropriate to involve organiza-
tions representing agency interests such as the Ameri-
can Association of School Administrators, National
Association of State Directors of Special Education,
Inc., Counsel of Administrators of Special Education,
Inc., etc., because of the potential broad implications
for setting national policy by OCR.

8. Become familiar with Section 504 and IDEA-B,
especially in the following areas:

Equal Treatment — Section 504 requires that per-
sons with handicaps be protected in the educational de-
cision making process through adherence to
procedures which are different from those afforded per-
sons without handicaps. Keep in mind the standard es-
tablished in discipline cases which requires the
application of procedural safeguards when making de-
cisions regarding a student’s behavior when the student
has even just a Section 504 handicap.

Appropriate Education — Be certain that the stu-
dent is being afforded ap‘)ro riate education which can
involve regular or special education, or related aids and
services. Establish a clear standard for what constit:-
tes meaningful educational benefit for any student re-
ceiving educational services from the agency. Also,
remember that denial of access to any program oper-
ated by the agency (including extracurricular and non-
academic activities) of an “otherwise qualified” person
with a handicap is prohibited, and the agency might be
required to make reasonable accommodations to en-
sure access (e.g., adaptive devices, distribution of medi-
cation, removal of physical barriers).

Handicapped Person — Persons with handicaps
under Section 504 comprise a larger percentage of the
population than those eligible under the IDEA special
education requirements. Remember that determination
of the handicap under Section 504 requires an adequate
information collection and appropriate evaluation pro-
cess.

BEST COPY AVAILARLE




Sample Definitions for Public Schools

Appropriate Education: The term “appropriate
education” means : ’

(1) for a student who has never been enrolled in a
public or private elementary school, performance at
or not substantially below expected developmental
levels for a student of the same age;

(2) for a student who is currently earolled in a pub-
lic or private elementary or secondary school but not
receiving special education and related services or is
a high school dropout, performance at or not sub-
stantially below expected competencies (or other edu-
cational standards including progress through a
curriculum or promotion from %rade to grade) estab-
lished for grade and/or age level;

(3) for a student who is currently receiving special
education and related services, substantial progress to-
ward the attainment of the goals in the IEP, as cvi-
denced by the accomplishment of at least 2 majority
of the short-term instructional objectives cstabfished
in each goal area.

Eligible Student: An cligible student is a person
of age three through twenty-one who:

(1) has a physical or mental impairment, as set
forth in the EHA-B regulations; and

(2) does not achieve education satisfactorily due to
a significant physical or mental impairment; and

(3) because of (1) and (2) above needs special edu-
cation.

Qualified Handicapped Student: A qualified
handicapped student is a school age student who:

(1) has a physical or mental impairment which sig-
nificantly limits participation in one or more major
life activities;

(2) does not achieve education satisfactorily due to
a significant physical or mental impairment which sig-
nificantly limits participation in one or more of major

life activities; and

(3) requires the provision of a multidisciplinary
evaluation, a supplementary service or aid, a related
scrvice, or some other reasonable accommodation to
receive an appropriate education.

OCR Forms 101 and 102 foliow ...




This report 1s required by the U.S. Department of Education pursuant to Trtie Vi of the Civit OMB NO- 1870-0500
Rights Act of 1964_ Titie IX of the Education Amendments of 1572, and under Section 504 Expiration 9/89

of the Rehabilitation Act of 1973 Section 100.6{b} of ED Regulations (34CFR 100). issued
10 carty out the purposes of Titie Vi of the Cieil Rights Act of 1964, provides Fall 1988

Compance Repacs, Exch rocigert Shall k68D SUch FECOrdS and Subm 1 the responside Elementary and Secondary Schoo! Civil Rightg Survey

Department official or tus designee timely, compiete and accurate compliance reports at .
such titmes. and in such form, and containing such information. as the responsitie SCHOOL SYSTEM SUMMARY REPOR
Department otficial or his designee may dewerm. '~ 10 be necessary 10 enable um to . .

ascenain whether the recipient has complied of 15 COmplying with this fegulation. Office for Civil'Rights

U.S. Department of Education
Washington, DC 20202-2516

Due December 15, 1988

GENERAL INSTRUCTIONS

* Please use a typewriter or print legibly in ink.

Pupil membership should be reported as of October 1, 1988, or the nearest convenient date prior to December 15, 1988.

If the answer for a given item is “"none’’, enter “"0°" in the appropriate space.

If a particular item is not applicable in your case. enter “"N/A™

Copies of this ED101 form and all ED102 forms for the district must be retained in the distnct office for two years from the due date (until December 15, 1990).

DEFINITION

SCHOOL For the purpose of this report. a schoot s a division of the schoot system consisting of elementary and/or secondary (or equivalent) Students. comprising one
or more grade groups or other identifiable groups, organized as one unit with one or more teachers to give instruction of a defined type, and housed n a schoot plant
of one or more buildings. More than one school may be housed in one school plant. as is the case when the elementary and secondary schoals are housed in the same
ptant. Count only units administered by a principal o7 equivalent.

INSTRUCTIONS FOR COMPLETING FORM ED101

Questions 1. 2. 3. Seif-explanatory.

Question 4. COURT ORDER STATUS. If you are uncertain as to whether or not your school is currently subject to a Federal or State court order requiring your
system to deveiop or implement a plan for desegregation, you should contact the Clerk of the appropnate Federal or State court to obtain this information.

Question 5. SPECIAL EDUCATION. For the purposes of this survey. a special education pupit is {a) a student whose residence is within the geographic area served by

the school system. (b) who is within the age group served by the school system. and (¢} who has one or mare of the following handicapping conditions: educable
mental retardation; trainable mental retardation; hearing impairment; visual impairment; speech impairment; orthopedic impairment; other health impairments such as
limited strength, vitality or alertness due to a heart condition. tuberculosis. rheumatic fever. etc.; serious emotional disturbance and/or a specific iearning gisability
Exclude children who are socially maladjusted or gifted/tatented. Report on the basis of what is known to the school system at the time of reporting. Do not inctude
children who are residents of other schooi districts. even if they are being served by your district.

a. How many children are awaiting initial evaluation? Number of pupils who have been referred for evaluation (to determine if they require special education) for
the first ime and who have not yet been evaluated. This number is exclusive of those reported in b. below; it does not include children being re-evaluated

b. How many children have been identified as needing special education services? Number of children who have been evaluated as needing any type of special
education program, either full-time or part-time.

c. How many children are placed in Special education programs in this distric? Include only those children who were identified in b. above Combine the children
being served on full-time and part-time bases. Include all children in the district who are presently enrolled in special education. whether they were evaluated
in the past or for the {irst time this school year.

d. How many children are placed in special education programs in a nondistrict facility? Number of children evaluated as requiring special education and receiving
special education services in a tacility not operated by this school system. Combine children being served on a full-time and part-time bases

CERTIFICATION After you have reviewed the data submitted on the ED101 form and on the ED102 forms to be aftached for each school. please sign the certification
and enter the telephone number to be used in the event that questions arise regarding this report.

‘N
Ly
Form E0101 INSTRUCTIONS FOR COMPLETING ED101
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Fall 1988 Elementary and Secondary School Civil Rights Survey Form Approved:
SCHOOL SYSTEM SUMMARY REPORT: ED101 OMB No. 1870-0500

Expiration 9/89
Due December 15, 1988

SPACE FOR LABEL
1. NAME OF SCHOOL SYSTEM
2. ADDRESS
Street or P.0. Box
County
City/Post Office State Zip
" 3. SCHOOLS Total number of schools in this system. For each school. attach a completed Form ED102 ... ... .. :’
4. COURT ORDER STATUS s this school system currently subject to a Federal or State court order requiring it to develop or implement a plan s W
for pupil desegregation? . ... . L L i e e - S C
Fec Suw

5. SPECIAL EQUCATION Piease refer 10 the instruction shest
a. How many children are awaiting initial evaluation?
b How many children have been rdentified as requiring speciat education?

C. How many children are receving special education in this district? . .

UL

CERTIFICATION 1 certify that the information given on this form and on the attached ED102 forms is true and coreect 1o my knowledge and belref. (A wilifully faise
statement is punishable by law [U.S. Code. Title 18, Saction 1001].)

Signature of Superintendent or Authorized Agent Title {Area Code) Telephone No Date Signed

LY
e )

ERIC
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GENERAL INSTRUCTIONS

o Trus {orm :s 10 be completed for each ndividual schoof in the district
* Please use a typewnter of pnnt legibly 1n ink
o Pupil memberstup should be reported as of October i. 1988. or the nearest convement date prior 10 December 15, 1988

* If the answer for 3 given item s ~ none  or i ail elerments of 3 matrix are 07", enter “"0""in the 2ppropnate SPace or n the 1272 25w a o'y -
matnxi il an item s not applicable enter "N-A © (not apphicabley in the approprite space or in the total column only (in the case of 3 matrix;

* A copy of this form must be retaneo at the aisteict otfice tor two years trom due date (until December 15, 1990)

DEFINITIONS
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piant Count only umiS agmizistered by 3 priacipatl or aquivaient

RACIAL/ETHNIC CATEGORIES 3¢ ai'sihmc Cesigna’ 575 35 582 0y irz ¢ S5 Jepanmesi oF Zgucanan Jthice tor Cun Rugnts co NOT 2ergre smwm

cehiitiors of anthropotogical cnqins  For the purposes of IS #2007 2 puG-+ ™3y e -nciucec «o ihe Groud {0 which ne 0° she 3pPears ‘o = RN L
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Fall 1988 Elementary and Secondary School Civil Rights Survey
INDIVIDUAL SCHOOL REPORT: ED102
Due December 15, 1988

|
|
l

Form Approved:
OMB No. 1870-0500
Expiration 3/89

SECTION {—TO BE COMPLETED BY ALL SCHOOLS

1. SCHOOL SYSTEM NAME

2. SCHOOU NAME

3. SCHOOL ADDRESS

Steeet o P 0 Box

City Posi Ortce

Counly

Stale

Zo

4. GRADES OFFERED

o {f s school 1 fotally ungraded. check here
o if tus schoo! otfers onfy special equcation. check here _
o I1 ttus school ts parially or totally graded check the grades offered in the boxes below

J

Pre

o o0

X 1

2

o 0O o

Columns 1 through 5 must equal column 6

SPACE FOR LABEL

3

o]

5. PUPIL STATISTICS Belore you begin please review ihe gefinttions and instruclions on the instruction sheet of this form

O

7

O 0O

O

<5

Columns 7 ang 8§
must equal column §

1 2 3 4 [ 5 6 7 8
AMERICAN ASIAN Not of Hispanic Onqimn
INDIAN OR OR Tota: Tota!
HISPANIC
ALASKAN |  PACIFIC BLAC WHITE TOTAL MALE FEMALE
NATIVE ISLANDER
a Pupils in Membership .
113 Pupits sn Need of Language
Asgistance Programs 1 ~ L
0 12+ Puous Enrollec i Languace : | ' )
Asssstance rograms ! : ; {
¢ Puoids n Programs tor e Giltec or Taeriec | J! ] |
¢ Pugtis who Recewed Corperal Pur:snment j ;
¢ Pupis Suspenged ! [ { l !

§. PUPIL ASSIGNMENT Consult the mnstruction sheet o instructions  Thus table 1s 10 be completed far 2lf elementary entry- ang exit-igve! Classrooms i SCNOOIS that O'fer any two 0! the
grades one through six. inclusive Kindergarien s NOT 1o be ncludes Complete the tabie tor classraoms in the lowest grade anc :n the hgrest grece of those to 7€ Sounted 1graces
three and s if this school offers grades three through exght)

1 two grades are combined 1n one CIassroom. count only those students i the eniry- o exil-igvel class Place ine number of Siucenis m eact rac.at ethaie Caiegony 1r the proper
column For each reported classrcom, enter © zero™ as appropnate Do notteave any of the racial’ ethnic category columas blank

For adantional classes. duphcate chart on separale paper and coninue Be sure 1o make three carbon (Or other) copies of exira Pages anc atiz.h 1o the refuemec '9rms 3s appropriate

a0 — 0o Qa0 o

« {{ ihere are more than 1en classes cneck hefe

Form E0102

ERIC

Iy_— :

! 2 3 4 s |6 1 i
T
Teacher’s AMERICAN ASIAN ot of Hispanic 0ngin 5
Initials INDIAN 08 DR HISPANIC ; - ‘
or © Grade ALASKAN PACIELC QUACK 1 el
Numper NATHVE ISLANDER

and anach compieted Chan(si

Ld
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INDIVIDUAL SCHOOL REPORT: FORM ED102-Page 2 SPACE FOR LABEL

SCHOOL SYSTEM
SCHOOL NAME

SECYION 1!-TO BE COMPLETED BY ALL SCHOOLS GFFERING ANY SPECIAL EDUCAYION PROGRAM

7. SPECIAL EDUCATION PROGRAMS if tus school offers any special egucation programs. the 1able below must be completed It ng Special education programs are offered. check it
box [] and proceed to Sectron 1l The struction sheet of this torm {General (nstructions) defines the handicapping conditions and provides thstructions for this queslion

t | 2 | 3 [ & [ s [ & [ 1 ] 8 | s | 1w 1

PUPILS PARTICIPATING IN SPECIAL EDUCATION

BY RACIAL/ETHNIC CATEGORY BY SEX
Amerncan Asian Not of Hispanic Ongin Limited
Speciat Total Indan or or Hispanic Total Total or Non- PART FULL
Ecucanon Alaskan Pacihic p Male Female Znghsh TIME TIME
Progeams Natwe Islander Black White Speaking

{a) Educable Menally
Retargec

(b} Trainaole Mentally
Retargea

tc1 harg of Heanng

10 Deat 1

te) Soeech Imparred

—d_.l.

=3

Visually Hangicaodeo

Senously Emotionally
Disturped

w

=

0rnopecically Imaavec |

Other Heaith Impaireg

{1

Speciic Learring
01520ty

—_ 1

{ {w; Cear Bing :

(11 MultR2ancicaanec

r(mv Tota! of wnes (a; i
{ though ¢l i

SECTION HI—T0 BE COMPLETED BY SCHOOLS OFFERING ANY GRADE 7-12

« This section neec not be completec by Schools whose highest grade offered 1S 6 or below
« 1f this school 1s totaily or parmialiy ungraded ths section shoula be completed if any secondary-level courses are otferec

8. SELECTED COURSE ENROLLMENT Please read the instructions on the instruction sheet of this form  Enter number of pupis in appropriate boxes

Number of Pupils Enrolled in I
Mixed Classes
All-Mate All-Femate Tota!
Classes Classes Male Female Enronment

3 Home Economics Courses—
Grages 7 through 9

b 'nCustnial Ans Courses —~
Grades 7 through 9

¢ Physical Ecucation Courses—
Graces 7 through 9

8. HIGH SCHOOL GRAQUATES Refer to the instructions on the instruction sheet ¢f this form Columns 7 and 8

Columns 1 through 5 must equal column 6 must equal column &
1 2 3 a ] 5 6 7 8
AMERICAN ASIAN Not of Hispanic Ongin
INDIAN OR OR Toiat Total
N! T0TA
aLaskan | pacikic | MISPANIC o ek WHITE 0TAL MALE FEMALE
NATIVE ISLANDER

L Persons Receving High Schoor Diplemas 1 ‘ i } ] r J |h J J

Please check the & curily 20C comaletensss of each «em repartec EfrOrs Of 0MiSSians mav requrre 3 retding ¢t Ir s lorm

CERTIFICATION | cerufy tnat the ntarrmigiion Jiven above is true and correct 10 the best of my know:2dge anc detiet (4 willtyly faise siaiement 's punistiable By \aw (U S Coce Title
18. Section 10011 )

(Ares Coaar Teleonore Mumrer Qaie Signec

Signature o' Princ-pal or Authatizec Agent Tuie ] (;

| ‘ BEgT @@PY Av A". Au[ ORIGINAL—Retun to Office for Civil Rights (LEGAL)




— Gin2e nzaltr impaveC - enlee sirengin vitalty o 2lertness. gdue 10 chronic or acule health problems such as a heart cond:ion tuberculos's rheumat:c teves
cenhits A3t & okie fell gnenn hemopnela epileasy les0 porsoning leukennid, aulism, or diabetes which scversety altects a child’s educational
priorniance

— Specihic 1earmng 0 soBicly — & G:8:CET I On2 O* mo“e ¢! the basic psychoiogical processes involved 1 undersianging o 1N using langu3ge Sooken o1 writien
which w2y mizmtasttse! «n 3n.mperfect adity 10 histen, think  speak read. write spell. or 10 do mathematica! carculstions The term includes such conditions 2§
percediud! nang-C3ps Dram ity munamal DLk Qeslunchion dysiexia and developmental aphasia The term does not include chidren who have l2arming problems
wineh e oitmandy e resull of visual. heasng or moto: handicaps of mental retardation. or of environmental cultural or eccromic disadvantage

— Jexi-dunc —cend
propizins tiat they .

FEAnny e \iSudl Imparments  the conibinatian of which causes such severe commuricatior 3nd other developmental and egucational
.."'1"! OB geiommgted .~ spe(id e0ucanon programs solely for deaf of blind chifdren

= BPULRETGWELIES — TN MBd e meats sk o3 gty retarded-thing mentally retardec-orthopedically #noaiced etc 1 the combinatign ol which causes
SuCN 2,018 eoutihna proDiems 12l they £330t ©2 acsomimedaiec in special education programis solely ‘0r Gne of the impairnents  The term does a0t inCiuce
ceal-bing chigree #3 °be DuTpOSes 0 this 2000t thus category should include those puprls who ase severely or profoundly mentally retargec

SPECIAL EDUCATION PROGRAMS Speciz' eguc. 1~ ©o2gr:™% &re those cesigned to meel the needs of childien with ore of mose Of the RaNG:CEn0.ng C0M0IliCes aseve

INSTRUCTIONS FOR QUESTIONS ON ED102

Ouesnonﬁs tirougn B Szi2aDianatory

Cuaslion = GRADES OFFZRED 1~ (ne DOnes previces. check ail grades offered n this school. Please note The second box 1s 10 be checked by schools that e o™
SOECIAl eALCEN0N C1aSSES .

& PURL STITIET:TS Complete the Crér o7 raciz' and eihniC calegories and. where indicated for males anc females Reler 16 the colir-ons 2D0vE 3!
0T &INOIC £3'2207 @S .28 no blanks wrhece the answer 1s none enter 0

TIE TEMD2TSTID— 07 DiCENTiQ2S gverage oany allencance average daiy membershig ot vear-end enrolimes: Couni each L
--"i‘ﬂ'.ao N3 2m o wPo etlenc less than a full day such as kindergarteners

52 ' Lé7guios 3s§-siaace Programs Enter in B{1) the number of natonat erre ~ - .. .. - ¢ egn the Sotin et st e
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Federal Regulations for Section 504: Subpart D --
Preschool, Elementary, and Secondary Education

Subpart D aplplies to preschool, elementary, secondary, and adult educaiion programs and activities that receive
or benefit from federal financial assistance and to recipients that operate, or that receive or benefit from federal fi-
nancial assistance for the operation of such programs or activities.

Section 104.32 Location and notification

A recipicnt that operates a public elementary or secondary education program shall annually:

(a) undertake to identify and locate every qualified handicapped person residing in the recipient’s jurisdiction
who is not receiving a public education; and

Sb) take appropriate steps to notify handicapped persons and their parents or guardians of the recipient’s duty
under this subpart.

Section 104.33 Free appropriate public education

(a) General. A recipient that operates a public elementary or secondary education program shall provide a free
appropriate public education to each qualified handicapped person Who is in the recipient’s jurisdiction, regardless
of the nature or severity of the person’s handicap.

(b) Appropriate education. (1) For the purpose of this subpart, the provision of an appropriate education is
the provision of regular or special education and related aids and services that: ((? are designed to meet individual
educational needs of handicapped persons as adequately as the needs of nonhandicapped persons are met and (ii)
are based upon adherence to procedures that satisty the requirements of Sections 104.34, 104.35, and 104.36.

(2) Implementation of an individualized education program developed in accordance with the Education of the
Handicapped Act is one means of meeting the standard established in paragraph (b)(1)(i) of this section.

(3) A recipient may place a handicapped person in or refer such person to a program other than the one that it
operates as it means of carrying out the requirements of this subpart. If so, the recipient remains responsible for
ensuring that the requirements of this subpart are met with respect to any handicapped person so placed or referred.

(c) Free education. (1) General. For the purpose of this section, the provision of a free education is the provi-
sion of educational and related services without cost to the handicapped person or to his or her parents or guard-
ian, except for those fees that are imposed on nonhandicapped persons or their parents or guardian. It may consist
either of the provision of free services or, if a recipient places a handicapped person in or refers such person to a
program not operated by the recipient as its means of carrying out the requirements of this subpart, of payment for
the costs of the program. Funds available from any public or private agency may be used to meet the require-
ments of this subpart. Nothing in this section shall be construed to relieve an insurer or similar third party from an
otherwise valid obligation to provide or pay for services provided to a handicapped person.

(2) Transportation. If a recipient places a handicapped person in or refers such person to a program not oper-
ated by the recipient as its means of carrying out the requirements of this subpart, the recipient shall ensure that ad-
equate transportation to and from the program is provided at no greater cost than wouid be incurred by the person
or his or her parents (a guardian if the person were placed in the program operated by the recipient).

(3) Residential placement. If placement in a public or grivate residential program is necessary to provide a
free appropriate public education to a handicapped person because of his or her handicap, the program, including
non-medical care and room and board, shall be provided at no cost to the person or his or her parents or guardian.

(4) Placement of handicapped persons by parents. If a recipient has made available, in conformance with
the requirements of this section and Section 104.34, a free appropriate public cducation to a handicapped person
and the person’s parents or guardian choose to place the person in a private school, the recipient is not required to
pay for the person’s education in the private school. Disagreements between a parent or guardian and a recipient
regarding whether the recipient has made such a program available or otherwise regarding the question of finan-
cial responsibility are subject to the due process procedures of Scction 104.36.
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(d) Compliance. A recipient may not exclude any qualified handicapped person from a public elementary or
secondary education after the effective date of this part. A recipient that is not, on the effective date of this regula-
tion, in fuli compliance with the other requirements of the preceding paragraphs of this section shall meet such re-
quirements at the earliest practicable time and in no event later than September 1, 1978.

.Section 104.234 Educational setting

(a) Academic setting. A recipient to which this subpart applies shall educate, or shall provide for the education
of, each qualified handicapped person in its jurisdiction with persons who are not handicapped to the maximum ex-
tent appropriate to the needs of the handicapped persor. A recipient shall place a handicapped person in the regu-
lar educational environment operated by the recipient unless it is demonstrated by the recipient that the education
of the person in the regular environment with the use of supplementary aids and services cannot be achieved satis-

factorily. Whenever a recipient places a person in a setting other than the regular educational environment pursu-
ant to this paragraph, it shall take into account the proximity of the alternate setting to the person’s home.

(b) Nonacademic settings. In providing or arranging for the provision of nonacademic and extracurricular ser-
vices and activities, including meals, recess periods, and the services and activities sct forth in Section
104.37(a)(2), a recipient shall ensure that handicapped persons participate with nonhandicapped persons in such
activities and services to the maximum cxtent appropriate to the needs of the handicapped person in question.

(c) Comparable facilities. If a recipient, in compliance with paragraph (a) of this section, operates a facility
that is identifiable as being for handicapped persons, the recipient shall ensure that the facility and the services and
activities provided therein are comparable to the other facilities, services, and activities of the recipient.

Section 104.35 Evaluation and placement

(]a) Preplacement evaluation. A recipient that operates a public elementary or secondary education program
shall conduct an evaluation in accordance with the requirements of paragraph (b) of this section of any person
who, because of handicap, needs or is believed to need special education or related services before taking any ac-

tion with respect to the initial placement of the person in a regular or special education program and any subse-
quent significant change in placement.

(b) Evaluation procedures. A recipient to which this subgart applies shall establish standards and procedures
for the evaluation and placement of persons who, because of handicap, need or are believed to need special educa-
tion or related services which ensure that:

‘Sl) Tests and other evaluation materials have been validated for the specific purpose for which they are used
and are administered by trained personnel in conformance with the instructions provided by their producer;

(2) Tests and other evaluation materials include those tailored to assess specific areas of educational need and
not merely those which are designed to provide a single general inteliigence quotient; and

(3) Tests are selected and administered so as best to ensure that, when a test is administered to a student with
impa‘~~ ! sensory, manual, or speaking skills, the test results accurately reflect the student’s aptitude or achieve-
m- .. vel or whatever other fuctor the test purports to measure, rather than reflecting the student’s impaired sen-
sory, manual, or speaking skills {(except where those skills are the factors that the test purports to measure).

(c) Placement procedures. In interpreting evaluation data and in making placement decisions, a recipient shall
(1) draw upon information from a variety of sources, including aptitude and achievement tests, teacher recommen-
dations, physical condition, social or cultural background, andg a(f; tive behavior, (2) establish procedures to en-
sure that information obtained from all such sources is documenteg and carefully considered, (g) ensure that the
placement decision is made by a group of persons, including persons knowledgeable about the child, the meaning

of the evaluation data, and the placement options, and (4) ensure that the placement decision is made in confor-
mity with Section 104.34.

(d) Reevaluation. A recipient to which this scction applics shall establish paragraph (b) of this section, for peri-
odic reevaluation of students who have been provided special education and related services. A reevaluation pro-
cedure consistent with the Education for the Handicapped Act is one mcans of meeting this requirement.

Section 104.36 Procedural safeguards

A recipient that operates a public clementary or secondary cducation program shall establish and implement,
with to actions regarding the identification, evaluation, or educational placcment of persons who, because of handi-
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cap, need or are believed to need special instruction or related services, a system of procedural safeguards that in-
cludes notice, an opportunity for the parents or guardian of the person to examine relevant records, an impartial
hearing with opportunity for participation by the person’s parents or guardian and representation by counsel, and a
review procedure. Compliance with the procedural safeguards of section 615 of the Education of the Handi-
capped Act is one means of meeting this requirement.

Section 104.37 Nonacademic services.

(a) General, (1) A recipient to which this subpart applies shall provide nonacademic and extracurricular ser-
vices and activities in such a manner as is necessary to afford handicapped students an equal opportunity for partic-
ipation in such services and activities.

(2) Nonacademic and extracurricular services and activities may include counseling services, physical recrea-
tional athletics, transportation, health services, recreational activities, special interest groups or clubs sponsored by
the recipients, referrals to agencies which provide assistance to handicapped persons, and employment of students,
including both employment by the recipient and assistance in making available outside employment.

(b) Counseling services. A recipient to which this subpart applies that provides personal, academic, or voca-
tional counseling, guidance, or placement services to its students shall provide these services without discrimina-
tion on the basis of handicap.' The recipient shall ensure that qualified andicaﬁped students are not counscied
toward more restrictive career objectives that are nonhandicapped students with similar interests and abilities.

(<) Physical education and athletics. (1) In providing physical education courses and athletics and similar pro-
§rams and aclivities to any of its students, a recipient to which this subpart applies may not discriminate on the
asis of handicap. A recipient that offers physical education courses or that operates or supports interscholastic,

club, or intramural athletics shall provide to qualified handicapped students and equal opportunity for participation
in these activities.

$2) A recipient may offer to handicapped students physical education and athletic aciivities that are separate or
different frorn those offered to nonhandicapped students only if separation or differentiation is consistent with the
requirements of Section 104.34 and only itP no qualified handicapped student is denied the opportunity to compete
for teams or to participate in courses that are not separate or different.

Section 104.38 Preschool and adult education programs

A recipient to which this subpart applies that operates a preschool education or day care program or activity or
an adult education program or activity may not, on the basis of handicap, exclude qualified %andicapped persons
from the program or activity and shall take into account the needs of such persons in determining the aid, benefits,
or services to be provided, under the program or activity.

Section 104.39 Private education programs

. (a) Arecipient that operates a private elementary or secondary education program may not, on the basis of hand-
lqadp, exclude a qualified handicapped person from such pro§ram if the person can, with minor adjustments, be pro-

vided an appropriate education, as defined in Section 104.33(b)(1), with the recipient’s program.
(b) A recipient to which this section applies may not charge more for the provision of an appropriate education

to handicapped persons than to nonhandicapped persons except to the extent that any additional charge is justified
by a substantial increase in cost to the recipient.

() A recipient to which this section applies that operates special education programs shall operate such pro-
grams in accordance with the provisions of Sections 104.35 and 104.36. Each recipient to which this section ap-
plies is subject to the provisions of Sections 104.34, 104.37, and 104.38.

Section 104.40 [Reserved]

1115

BESH G ¥ RUALARLE




- FIRST CLASS MAIL
' , U.S. POSTAGE
National Association of State Directors PAID
of Special Educatien, Inc. BETHESDA, MD 20814
1000 Diagenal Riad, Swile 338, Alexandria, Vieginls 22314 PERMIT NO. 0249

3

FIRST CLASS




