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OVERSIGHT HEARING ON THE EQUAL EMPLOY-
MENT OPPORTUNITY COMMISSION’S IMPLE-
MENTATION OF THE AMERICANS WITH DIS-
ABILITIES ACT (TITLE 1 ON EMPLOYMENT
AND TITLE V COVERING MISCELLANEOUS
PROVISIONS)

WEDNESDAY, OCTOBER 30, 1991

Housk oF REPRESENTATIVES,
SUBCOMMITTEE ON EMPLOYMENT OPPORTUNITIES,
CoMMITTEE ON EDUCATION AND LABOR,
Washington, DC.

The subcommittee met, pursuant to call, at 10:05 a.m., Room
2261, Rayburn House Office Building, Hon. Carl C. Perkins {Chair-
man] presiding.

Members present: Representatives Perkins, Andrews, Olver, and
Gunderson.

Staff present: Omer Waddles, counsel/staff director; Geri
Grigsby, legislative analyst, Deborah Katz, office manager; and
Randel Johnson, minority labor counsel.

Chairman Perxins, I'd like to call this meeting of the subcom-
mittee to order, please.

At this junciure, we would like to welcome Chairman Kemp of
the EEOC. It’s a privilege to have you with us today, sir, and we're
very honored to have you here and present your testimony and
give us the opportunity to ask some questions concerning some
things and matters that we would like to get a little information

on.

T'd, first of all, just like to read a statement that kind of sets the
tone, we hope, for the hearing today.

On July 26, 1990, the Americans with Disabilities Act became
the law of the land.

Hailed as a major victory of Americans with disabilities, and for
our Nation as a whole, the ADA found overwhelming bipartisan
support from both the House and Senate, and from the President.

n the act, the government clearly stated that our goals regard-
ing individuals with disabilities are “to assure equality of cpportu-
nity, full participation, independent living, and economic self-suffi-
ciency for such individuals.”

Let me stress from the onset that we are not—not—here today to
reexamine the nature or the merits of the act itself, nor are we
here to amend or lessen the protections of this legislation.

(8%
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The ADA is the law, we are behind it 100 percent, and we intend
for it to work.

Since this subcommittee’s primary objective regarding the ADA
is its proper enforcement, we have as our only witness today Hon.
Evan J. Kemp, Jr., Chairman of the Equal Employment Opportuni-
ty Commission.

Chairman Kemp, first of all, it is always good to have you with
us and we're going to be asking you some further questions as we
go &loni.

But the employment provisions of the act, comprising

Title I, will become effective July 26, 1992, less than 9 months
away, and the EEOC, which has been given the job of enforcing
these provisions, is confronted with a great challenge that the Con-
gress and the President demand be fulfilled.

Specifically, the ADA directs the EEOC to issue regulations to
carry out Title I, develop and implement a technical assistance
plan, provide such technical assistance to all entities covered under
the act, develop and provide manuals, and to investigate charges of
discrimination and take necessary actions to ensure full remedies
for violations of the law.

As members of this subcommittee, with oversight duties regard-
ing your Commission, we are here to listen and to help you meet
this challenge.

It is our responsibility to ensure the adequacy of vour actions,
end in doing so, we want to know in detail what measures your
agency has taken to comply with the mandates of the ADA. In par-
ticular, we want to know your plan to meet the growing demands
for information and guidance by the public and business entities as
more become aware of the law, as well as your plan to handle the
potential flood of cases once the law takes effect.

As an authorizing committee, it's imperative that you provide to
us a clear, accurate picture of your budget needs in this area.
Other issues relating to your Commission to be addressed by Con-
gress, such as sexual harassment in the workplace, and possible
reform in the complaint process for Federal employees, should be
kept in mind as we discuss EEOC’s overall needs.

I understand you have a proposal for a revolving trust fund to
provide technical assistance to the business and government com-
munities and to charge recipients for these services.

The subcommittee looks forward to your elaborating on this pro-
posal, particularly in terms of how this could help in the distribu-
tion of information to these entities, as well as the impact in set-
ting up such an institute will have on the EEQC's overall efficien-
cy.
Let me make clear that this subcommittee is watching your ac-
tions and requests with great interest. There are many potential
problem areas but it is felt that it can all be dealt with if adequate
information and guidance are provided to the community. This
effort will take additional staff and funding for communications.

Because of the President’s support for this law, we in the Con-
gress expect to see it manifested in serious and adequate budget re-
quests that intend a successful implementation and oversight of
regulations and standards. Anything less is simply not acceptable.
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Our business and manufacturing community deserves more help
in preparing for this law, and we ex to see the President’s com-
mitment to the ADA come shining through in the budget proposals
from the EEOC.

Mr. Gunderson, do you have any opening statements?

Mr. GUNDERSON. Mr. Chairman, thank you. Rather than an
opening statement, let me just make opening comments, because 1
do not have a prepared statement, but I want to join you in wel-
coming Chairman Kemp here to the Employment Opportunities
Subcommittee.

This is your home. It’s our home, as we try to deal with the
whole issue of equal opportunities in the employment sector for all
Americans—that's what ADA was about. The mission now is to
review the proposed lations and to deal with the number of
concerns. You are probably more aware of those concerns than any
of us because of your in-depth interaction on this particular issue.

But we really want to incﬁcate to you that as we go through your
statement and as we get into questions and answers, 1 do hope that
you will deal in particular with the issues of reasongble accommo-
dation, and with the direct threat to a couple of the issues that
have been raised by the community. As we deal with the whole
issue of employment opportunities, I hope we also deal with the
issues of training of employees to give them full opportunity. And
in that area in particular there are some additional issues tﬁat we
want to talk about.

As I look at you, I notice not only your tie—that I assume was
picked out from my district—but your Gallaudet pin, which, of
course, gets to a particular area that I would like to focus on in the
questioning and that is the area of these regulations as they affect
the hearing impaired.

With that, Mr. Chairman, I look forward to Chairman Kemp's
statement.

Chairman PeErkins. Thank you, Mr. Gunderson.

We're looking forward to hearing from you, Mr. Chairman, so
mout delay T'll let you proceed and give us your pearls of

om.

STATEMENT OF HON. EVAN 1. KEMP, JR,, CHAIRMAN, U.S. EQUAL
EMPLOYMENT OPPORTUNITY COMMISSION, ACCOMPANIED BY
ELIZABETH THORNTON, DEPUTY LEGAL COUNSEL, AND
KASSIE BILLINGSLEY, DIRECTOR, FINANCIAL AND RESOURCE
MANAGEMENT SERVICES, EEOC

Mr. Kemp. Good morning, Chairman Perkins and Mr. Gunder-
son.

Thank you for inviting me here today to discuss EEOC's imple-
mentation of the Americans with Disabi{ities Act of 1990.

As the Nation's leading civil rights law enforcement agency,
EEOC enforces laws prohibiting em{nloyment discrimination b
on race, color, religion, sex, national origin, age, and disability for
Federal employees or applicants under Section 501 of the Rehabili-
tation Act.

Beginning on July 26, 1992, the EEOC will enforce Title I of the
ADA. Title 1 of the ADA prohibits private employers, State and
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local governments, employment agencies and iabor unions from
discriminating against qualified inagividuals with disabilities in job
a{g,plication procedures, hiring, firing, advancement, compensation,
job training, and other terms, conditions and privileges of employ-
ment.

A qualified employee or applicant with a disalility is an individ-
ual who, with or without reasonable accommodaution, can perform
the essential functions of the job in question.

An employer is required to make an accommodation to the
known disability of a qualified applicant or employee if it would
not impose an undue hardship on the operation of the employer’s
business.

I have explained in greater detail in my written testimony many
of the ADA's definitions.

Today I will concentrete on the Commission’s enforcement strat-
egy for implementing the ADA’s Title I provisions. A major ele-
ment of our strategy calls for the development of clear and concise
re%tions, policies and procedures.

inning with the issuance of an Advance Notice of Proposed
Rulemaking in the Federal Register, the Tommission sought the
input of al ups affected by the Title 1 provisions. The Commis-
sion received 138 comments from various disability rights organiza-
tions, employer groups and individuals in response to the ANPRM.

Comments were also solicited at 62 ADA input meetings conduct-
ed by Commission field offices throughout ¢he country. More than
2 408' representatives from disability rights organizations and em-
pl(ger groups participated in these meetings.

ro regulations and an interpretive appendix were gub—
lished in February 1991, and final regulations were issued by July
26, 1991, as mandated by Congress.

The Commission received 697 timely comments from interested
groups and individuals in response to the Notice of Proposed Rule-
making. As a result of these comments, we revised the final regula-
tions to clarify and medify several definitions, as well as the inter-
pretive guidance in the Appendix.

Since publication, the Commission has distributed over 15,000
copies of the final regulations which are available also in braille
and large print, on audio tape and computer disk.

EEOC also changed its existing regulations for recordkeepin
and reporting to reflect employers’ ADA recordkeeping responsibil-
ities.

By January 26, 1992, the Commission will publish in the Federal
Register coordination regulations between the EEOC and the De-
partment of Labor to set forth procedures governing the processin%
of complaints that fall within tge overlapping jurisdiction of Title
of the ADA and Section 503 of the Rehabilitation Act of 1973.

The regulation has been signed by me and the Secretary of Labor
and was published this past Monday, October 28, in the Federal
Register for a 30-day public comment period.

imilar coordination regulations between the Commission and
the Department of Justice will address potential enforcement con-
flicts between the ADA and Section 504 of the Rehabilitation Act.
We expect to publish a proposed regulation in advance of the statu-
tory deadline.
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I would like to tell you what the EEOC has been doing to pre-
pare its employees for ADA enforcement.

Since 1979, EROC has had overall responsibility for the Federal
sector equal opportunity complaint processing system. However,
only EEOC administrative judges—who hold hearings on Federal
complaints of discrimination—and the staff of our Office of Federal
Operations—who decide Federal complaints at the appellate level—
have had experience in resolving complaints filed on the basis of
physical, emotional or mental disability.

Because EEOC's experience and expertise on disabilities is limit-
ed to a portion of our total work force, effective training of our em-
plo is essential.

e ADA is a complex statute which will require a different ap-
proach to investigations than that used under the other laws EEOC
enforces.

EEOC’s available funds for training in recent years have been
minimal. For instance, EEOC had only $16.82 per employee to
spend on training in fiscal year 1990. In fact, EEOC has not been
able to have a comprehensive training program since 1987.

In fiscal vear 1991, we were able to spend $1.2 million to provide
some initia{ training to EEOC's staff. We still have a great need for
more training.

To prepare our investigative and litigation units for the antici-
pated 20 percent increase in charges when the ADA becoin=s effec-
tive, the Commission has embarked upon an ambitious program of
staff training.

EEOC plans intensive training in ADA investigations for field
enforcement and litigation staff We are currently developing a
training curriculum.

Early in 1990, EEOC began collecting disability training and
technical assistance materials from Federal, State and private
sources. We developed a computerized information library of these
resources.

In addition, the EEOC solicited the help of State agencies to
learn what their experience has been in enforcing State employ-
ment discrimination statutes similar to the ADA.

We also established points of contact in our district offices for
216 Apurpose of having employees in each office with expertise in

We also established an ADA Service Unit within the Office of
Legal Counsel with a Policy Division and a Technical Assistance
Division. The Unit provides policy guidance and technical assist-
ance advice to EEOC employees and to the public.

Congress mandated that the ADA enforcement agencies provide
technical assistance to employers and individuals with disabilities
so that all concerned may learn of their rights and responsihilities
under the new law.

The Commission expects that its technical assistance efforts will
result in greater compliance with the ADA’s employment require-
ments with a corresponding reduction in the need to resort to en-
forcement activity.

In December 1990, the Commission’'s draft Technical Assistance
Plan was published in the Federal Register. An interagency ADA
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Technical Assistance Coordinating Group was established and
chaired by EEQOC.

Through its fiscal year 1991 budget and a supplemental appro-
priation, EEOC has received $4.6 million in appropriations for tech-
nical assistance activities. The funds will be used in a variety of
technical assistance activities with emphasis on training for em-
ployers and for individuals with disabilities.

’ﬁ\e Commission also will utilize a wide rarge of media and video
formats to provide employers with training and information on

their rmibﬂities.

The held informal consultations with nationsl organiza-
tions representing employers and people with disabiuties to get
suggestions for a technical assistance program and a Technical As-
sistance Manual. We conducted these to learn what employers
wanted to know about the ADA and in what format they wanted to
receive the information. :

The Commission’s technical assistance program includes the de-
velopment of information materials and training for employers, in-
dividuals with disabilities and the public.

The program is designed to provide information for compliance
with the law to all those covered by Title I legal requirements.
However, in allocating limited resources, priority will be given to
providing technical assistance to target our audiences. For exam-
ple, smaller employers generally have not had previous experience
in meeting the non-discrimination requirements of the Rehabilita-
tion Act of 1973.

Activities to inform people with disabilities about their ADA
rights and how to exercise them will also receive priority. Because
it will be difficult to reach millions of persons with different dis-
abilities, the Commission intends to utilize networks of organiza-
tions such as Independent Living Centers, State Vocational Reha-
bilitation agencies, and many other public and private agencies
that work with, or are run by people with disabilities, to provide
information and assistance on the law.

In addition to its own technical assistance activities, EEOC will
continue to encourage and assist technical assistance efforts con-
ducted by other Federal agencies and by organizations representing
employers and individuals with disabilities. In fact, I will be at-
tending tonight a meeting of grantees, selected by the National In-
stitute on Disability and Rehabilitation Research, the Department
of Justice, and the Rehabilitation Services Administration, to pro-
vide training and technical assistance nationwide to employers, in-
ciifr)iguals with disabilities, and rehabilitation professionals on the

EEOC staff will participate in this two-day coordinating effort.

EEOC will reach virtually all employers covered by ADA
through a joint mailing effort with the Internal Revenue Service.
In February 1992, a notice will be inserted in the IRS quarter!
mailing to employers, giving the effective dates of the ADA and ad-
vising them of where t%ley can get further information.

The Commission will announce soon a joint Department of Jus-
tice/EEOC nationwide training program to provide extensive train-
ing to individuals with disabilities in the requirements of Titles I,

W
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II and 111, and techniques in providing technical assistance and al-
ternative dispute resolution.

In addition, the Commission plans to let a contract to train em-
ployers on the obligations under the ADA. We are currently pre-
paring a Request for Proposals and anticipate beginning training
in Feb of 1992,

The ADA mandates that a technical assistance manual be pub-
lished by January 26, 1992, 6 months prior to the effective date of
Title 1. The EEOC Technical Assistance Manual will be completed
by that date. The manual will be a major resource for employers
and persons with disabilities. It will explain the legal requirements
of the statute and its rules and regulations, and will include guid-
ance on reasonable accommodation.

The manual also will include a directory of technical assistance
resources for reasonable accommodation, accessibility, and other
aspects of compliance.

Consistent with our mandate to provide technical assistance to
employers and individuals, we are proposing to establish a Techni-
cal Assistance Revolving Fund. This fund is a reflection of our pur-
suit to establish creative and deficit-neutral means whereby EEOC
can provide maximum technical assistance.

Similar to other governmental revolving funds, the Technical As-
sistance Revolving Fund will be supported primarily from collec-
tions and payments received from recipients of technical assistance
training.

Initial start-up funding will be provided by a one-time transfer of
up to $1 million from EEOC's Salaries and Expense Account and
the ADA Technical Assistance Account.

Historically, and currently, EEOC has faced years of constrained
funding and chtmg‘ing priorities. These forces have curtailed the de-
velopment of solid technical assistance and training programs. We
are truly excited about the potential establishment of the Revolv-
ing Fund.

Given the demand for technical assistance already evident, we
believe the fund will become solvent within 2 years.

We have received considerable support for the establishment of
this fund from both the House and the Senate. In fact, our appro-
?rizztions Conference Report language reiterates support for this

und.

We greatly appreciate your assistance in amending the appropri-
ate authorizing vehicle for this fund.

Another component of the Commission's technical assistance pro-
gram is its outreach efforts. EEOC sees public outreach and public
awareness as crucial to the successful implementation of the ADA.
In addition to responding tu requests for more than 15,000 copies of
the final rule since last July, EEOC has written booklets for indi-
viduals with disabilities and employers. 5,000 copies of each were
distributed in just 1 month. These booklets are available in Spanish
and the alternate formats of braille, large print, audio tape, and
computer disk.

EEOC has also, in conjunction with the Department of Justice,

ublished “‘Questions and Answers on the ADA,” which focuses on

itles I and III.

11
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Mr. Chairman, with the subcommittee’s permission, I ask that
these publications be made part of today's hearing record.

[The publications are included at the end of the hearing.]

Mr. ?. EEOC maintains a speakers bureau which provides
trained speakers to explain the ADA. EEOC currently has 33
speakers available. The bureau has scheduled more than 400 pres-
entaticns from July of 1990 to October 1991 to a wide variety of
organizations.

We have prepared an ADA Handbnok, which includes annotated
versions of the regulations and interpretive language for the em-
ployment and public accommodation titles of the ADA. An advance
copy has been made available to each member of the subcommittee
this morning.

[The material is maintained in subcommittee files.]

Beginning November 8, the Commission will establish an ADA
Helpline as part of our *oll-free 800 information service. It will
expand our public information and technical assistance activities.

EOC will continue to provide technical assistance after ADA be-
comes effective. The Commission will work closely with disability
groups, employer organizations, and other Federal agencies, utiliz-
ing their resources and information networks to supplement its
own technical assistance activities.

Later this fall, a technicel assistance program will be established
and managed in each of the Commission’s 23 district offices. The
staff in these positions will provide technical assistance, internal
and external training, and general outreach activities.

In addition, a request for proposal will be issued s*.rtly to con-
duct a pilot program on Alternative Dispute Resolution in five of
EEQC’s district offices. This effort is an attempt to further volun-
tary compliance and to reduce the impact of inadequate enforce-
ment resources.

The charge ¢ata system allows each office to enter the history of
every charge filed with the EEOC. The information contained in
each office’s system is transmitted to headquarters to the agency’s
National Data Base.

This system allows management to monitor the Nationwide proc-
essing of all charges and to provide instructions tc better adminis-
ter the agency's workload. The system has proved to be an effective
management tool and will play an integral part in monitoring
ADA charges.

The improvements in our computer systems have also provided
EEOC with the tools to develop a comprehensive case management
system. A series of programs nave been developed allowing every
supervisor and field director to monitor the movement of charges
by units and offices.

Another technological initiative taken by the Commission was to
automate our ADA implementation efforts. Prior to the signing of
ADA, EEOC developed an ADA Tracking System to follow the
progress and completion of ADA work plan activities and projects.

EEQC currently receives about 60,000 charges a year umfer Title
VII of the Civil Rights Act of 1964, the Equal Pay Act, and the Age
Discrimination in Employment Act. State and local agencies re-
ceive about another 55,000 charges under similar statutes. EEOC’s

i<
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current average processing time is about 250 days, down from 295
daiv: just 2 years ago. . .

fiscal year 1991, EEQOC's investigators completed an average of
88.5 cases per investigator. Despite this high case completion rate,
EEOC's investigators already had an average of 59 cases each to in-
vestigate when EEOC opened its doors on the first day of fiscal
year 1992 on October 1.

Once the ADA takes effect, we expect that there will be a 20 per-
cent increase in our workload or about 12,000 additional charges a
year. To avoid the serious backlog problems which EEOC experi-
enced in the late 1970s, it is essential that the Commission receive
adequate funding fo~ ADA enforcement.

Our field offices 1nvestigate and resolve about 62,000 charges of
discrimination annually. When, through these investigations, we
determine that discrimination has occurred, we attempt to obtain
appropriate remedial relief through informal discussion called con-
ciliation. If conciliation efforts fail, the Commission, at headquar-
ters, will consider litigation against the employer.

However, when the employer is a State or local governmental
entity, the Commission will recommend that the Justice Depart-
ment consider litigation.

Most long-term litigation will be conducted by field office legal
division staff. In addition, they will be required to provide day-to-
day guidance. During the short-term, the Commission will need to
identify experts for use in future, complex litigation of cases
brought under the ADA.

Experience gained in litigating the Age Discrimination in Em-
ployment Act-BFOQ cases in the mid-1980s will be invaluable to
the Commission in conducting ADA litigation. These cases also in-
volved complex, technical issues and required reliance on expert
witnesses.

Many of these suits were resolved only after a full trial on the
merits or after extensive discovery and deposition testimony. As
such, they were expensive and difficult to litigate.

Specific review of the $2.8 million fiscal year 1930 litigation sup-
port budget indicated that the Office of General Counsel had $1,400
to support each routine case, because 40 major cases required an
average of $43,500 each. The differences among cases is even more
ap at in the fact that five large cases required an average of
$132,5600. That's quite a high figure.

To fully understand EEOC's enforcement efforts, it is necessary
to understand the effect that budget cuts have had over the past 6
years.

In fiscal year 1985, the EEOC was able to spend $3.2 million, or
$7.800 per case filed in court. Despite the soaring cost of litigation,
by 1990, we could only spend $2.8 million, or a mere $4,375 per
case.

Assuming we file the same number of cases as fiscal year 1990,
we estimate that we would have approximately $5,000 per case in
fiscal year 1993. This is clearly the t minimum.

Similarly, our travel budget for investigating complaints has
been decimated in the last 6 years. In fiscal year 1985, EEOC allo-
cated $2.9 million, or $40 per charge, to travel for invertigations.

13
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By fiscal year 1990, the amount had shrunk to $1.8 million, or $30
per case.

In the vital area of staff training, the EEOC has had similar re-
ductions. In fiscal year 1985, we allocated $353,000, or $114 per
staff, to training. In fiscal year 1990, that amount had totalled only
$48,000, or $17 per person.

As I noted earlier, to catch up for years of virtually no staff
training, the fiscal year 1991 enacted budget provided us with $1.2
million, but even this amount allows only $421 per person.

The EEOC’s ability to resolve charges has been hampered by
staffing decreases in recent years. The agency’s 1988 time
equivalent (FTE) staff level of 3,168 dropped to 2,796 FTE by fiscal
year 1991. Thus, EEOC has had more than a 10 percent decline in
staff resources in 4 years, despite the fact that our workload has
remained relatively constant.

The agency’s field investigative staff dropped shag)‘ly from 949 in
fiscal year 1988 to 779 in fiscal year 1991. For 5 of the last 7 years,
the agency’s budget has been cut below the President’s funding re-
quest for the Commission.

For fiscal year 1992, EEOC received $210 million and an author-
ized staff level of 2,885. For ADA implementation, however, only $4
million, and 32 additional staff are included in the fiscal year 1992
budget. These 32 additional employees will be field investigators at
the GS-7, 9 and 11 level.

In addition to the new positions made available through our
fiscal year 1992 appropriations, I have committed the agency to the
transfer of positions from the agency’s Headquar* :rs to our 50 field
offices throughout the Nation. These additional staff in the field
will help offset the increase in charges we will receive under the
new act next year.

EEQC will also create technical assistance positivns in each of
the 23 district offices. The technical assistance program will en-
hance EEOC’s service to the public with regard to not just the
ADA but slso provide teci nical assistance for all the statutes that
EEOC enforces.

EEOC’s successes in reducing its inventory have been achieved
through an increase in the agency’s overall efficiency and produc-
tivity.

EEOC’s outstanding level of productivity, however, is not suffi-
cient to continue this trend. Staffing resources must remain at a
certain level.

With the anticipated 20 percent increase in EEOC's fiscal year
1993 workload as a result of the ADA, any further reduction in our
funding would have a chilling effect on our enforcement activities.

As the subcommittee is aware, agencies are instructed to prepare
their fiscal year 1993 budget request at the fiscal year 1992 funding
level, with a 5 percent cut to that level. The impact of such a fund-
ing level would be devastating. For example, at this funding level,
our pending charge inventory would dramatically escalate from a
fiscal year 1991 level of 45,000 to a level of over 67,000 in fiscal
year 1993. Qur average charge processing time would dramatically
increase from 266 days, or 8 months, in fiscal vear 1991, to approxi-
mately 600 days, or 20 months in fiscal year 1993

14
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Historically, civil rights legislation has received reasonable fund-
ing. For example, in fiscal year 1989, funding for the Office of Civil
Rights, Department of Housing and Urban Development was in-
creased 28 percent. And OCR HUD received an additional 130 staff
to implement the Fair Housing Assista.ice program.

Similarly, after . 04 regulations of the Rehabilitation Act were
implemented, the Uffice of Civil Rights, Department of Health,
Education, and Welfare received a fiscal year 1978 supplemental of
$6.4 million and over 70 additional staff.

In fact, during the first several years of implementation, OCR-
HEW received over $31 million for its technical assistance contract-
ed activities alone.

Without an appropriate number of investigators, EEOC cannot
sustain our current control of inventory and our practice of resolv-
ing all charging party allegations in a timely manner.

A discussion of E 's ADA enforcement is not complete with-
out addressing EEOC's relationship with the State an local fair
employment practice agencies. Currently, under Title VII, and the
ADEA, State and local agencies have an active role to play in proc-
essing discrimination charges.

This application of the concept of federalism permits State and
local governments to continue their efforts to eradicate discrimina-
tion in the workplace.

Work-sharing agreements with FEPAs, however, are considered
essential to handle the enormous volume of charges within the lim-
ited budgetary resources of the EEOC.

EEOC enters into annual work-sharing agreements and contracts
to maximize the efficiency of the State and Federal etforts and to
avoid wasteful delay and duplication of efforts.

Congress carmarked $25 million in fiscal year 1991 and fiscal
year 19¢Z specifically for this effort.

Currently, EEOC pays a FEPA $450 for each contract charge
completed. EEOC contracts for only a portion of FEPA's total
vorkload based on a formula to evenly distribute the funds among
the States.

When a charge is received first by a FEPA with which EEQC has
a work-sharing agreement, the FEPA files and processes the charge
under its anti-discrimination law.

Within this legal framework, the EEQC’s ability to control the
processing of charges by FEPAs is limited. Created by and answer-
able only to State or local governments, the FEPAs are independ-
ent of the EEOC’s direct supervision over their budgeting or staff-
ing.

1 have established a State and local division in the proposed
Charge Resolution and Review Program that will allow more cen-
tralized EEOC influence over the FEPA operation and allow addi-
tional review of the quality of FEPA's charge resolutions.

S ing generally, FEPAs have had experience enforcing laws
rohibiting discrimination on the basis of disability. Forty-six
tates and the District of Columbia have laws similar to the ADA.

Many of the States have been enforcing these laws for 10 to 15
years, Because most States currently have disability laws, the
impact of the ADA on FEPA workloads should be minimal when
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fonépared to the dramatic increase EEOC anticipates in its work-
oad.

We are currently in the process of determining the methods and
meaans through which the deferral relationship will be developed.
The financial and personnel resource implicationa of such an un-
dertaking need to be examined.

In fiscal year 1992, we will conduct an in-depth study of State
laws addressing disability discrimination and FEPA practices in re-
solving charges under these State laws.

The FEPAs will also assist in conducting six seminars for em-
ployers on current employment discrimination topics under a con-
tract with the International Association of Official Human Rights
Agencies.

Mr. Chairman and members of the subcommittee, I hope my dis-
cussion of the EEOC's strategy for implementing the ADA has been
helpful to you in understanding the important challenges that we
face at the Commission.

EEOC is proud of its efforts toward being fully prepared to vigor-
ously enforce tliis law when it takes effect next July 26 and to en-
suring that individuals with disabilities and employers are aware
of their new rights and responsibilities.

I'll be happy to answer any questions you might have.

[The prepared statement of Hon. Evan J. Kemnp, Jr. follows:]

StaTrMENT oF Evan J. Kemr, Jr, CHalrMAN, US. EQuaL EMPLOYMENT
OrrORTUNITY COMMISSION

Good morning, Chairman Perkins and members of the subcommittee. Thank you
for inviting me here today to discuss EEOC's implementation of the Americans with
Disabilities Act of 1990 (ADA).

As the Nation's lead civil rights law enforcement agency, EEOC enforces laws
prohibiting employr ent discrimination based on race, color, religion, sex, national
origin, age, and disability for Federal employees or applicants under Section 501 of
the Rehabilitation Act of 1973.

Beginning July 26, 1992, the EEOC will enforce Title I of the ADA. Title I of the
ADA prohibits private employers, State and local governments, employment agen-
cies and labor unions from discriminating against qualified individuals with disabil-
ities in job application procedures, hiring, firing, advancement, compensation, job
training, and other terms. conditions and privileges of employment.

The ADA defines an individual with a disability as a person who; Has a physical
or mental impairment that substantially limits one or more major life activities; has
a record of such an impairment; or is regarded as having such an impairment.

A qualified employee or applicant with a disability is an individual who, with or
without reasonable accommodation, can perform the essential functions of the job in
question. Reasonable accommodation may include, but is not limited to: Making ex-
isting facilities used by employees readily accessible to and usable by persons with
disabilities; job restructuring, modifying work schedules and/ur reassignment to a
vacant position; or acquiring or modifying equipment or devices, adjusting or modi-
fying examinations, training materials, or policies, and providing qualified readers
or interpreters.

An employer is required to make an accommodation to the known disability of an
otherwise qualified applicant or employee if it would not impose an “undue hard-
ship” on the oparation of the employer's business. Undue hardship is defined as an
action requiring significant difficulty or expense when considered in light of factors
such as an employer’s size, financial resources and the nature and structure of its
operation.

Today, I will concentrate on the Commission's enforcement strategy for imple-
menting the ADA's Title I provisions. A major element of our strategy calls for the
development of clear and concise regulations, policies and procedures.

b
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Regulations
inning with the issuance of an Advance Notice of Proposed Rulemaking
(ANPRM) in the Federal Register on August 1, 1990 (6 days after President Bush
signed the ADA), the Commission sought the input of all ups affected by the
Title I provisions. The commission received 138 comments various dmn{s ggg'
rights organizations, employer groups and individuals in response to the ANPRM.
Comments were also solicited at 62 ADA input meetings conducted by Commission
field offices throughout the country. More than 2,400 representatives f{-om disability
ights organizations and employer groups participated in these meegﬁn

tions and an interpretive appendix were publis in February
1991, and final regulations were issued on July 26, 1991, as mandated by Congress.
Public comment on the proposed regulations was extensive. The Commission re-
ceived 697 timely comments from interested groups and individuals in response to
the Notice of Proposed Rulemaking (NPRM). As a result of these comments, we re-
vised the final regulations to c].sﬂ.zxand modify several definitions, as well as the

interpretive guidance in the A%pen ix.
Prior to both the NPRM and issuance of the final regulations, EEOC held brief-
ings for Congressional staff, representatives of disability rights and employer o i-
zations and the medig. Since publication, the commission has distributed over 15,000

copies of the final tions which are available also in braille and large print,
and on audio tape and computer diskette.
In addition, s existing regulations for record keeping and reportirg under

Title VII of the Civil Rights Act of 1964 were modified and amended to reflect em-
plglyers’ record ing responsibilities under the ADA.

o remedy the fsct that no accurate or precise data exist on the employment
status of Americans with disabilities, the commission is developing a data collection
process on a pilot survey basis. The questionnaire will be a “scannable’ self-identifi-
cation form. findings of this pilot survey will serve as the basis for future poli
evaluations and assessment decisions about data collection under the ADA and will
be used to design a complete census of EEO-1 employers, ie,, employers with 100 or
more employees, if that is deemed necessary.

By January 26, 1992, the Commission will publish in the Federal Register final
coordination regulations between EEOC and t%e Department of Labor to set forth
procedures governing the ‘Ermmg of complaints tﬁt fall within the overlapping
‘urisdiction of Title I of the ADA and Section 503 of the Rehabilitation Act. The

otice of Proposed Rulemaking was published in the Federal Register this past
Monday, October 28 for a 30-day public comment period.

Similar coordination regulations between the Commission and the Department of
Justice will address potential enforcement conflicts between the ADA and Section
504 of the Rehabilitation Act. EEOC has engaged in intensive negotiations with the

Department of Justice and is working out the details of a coordination tien,
We fully expect to publish a proposed regulation sufficiently in advance of the statu-
tory deadline.

%xe purpose of the coordination regulations is to ensure that overlapping com-

plaints are dealt with in & manner that avoids duplication of effort and prevents the
1m%mtion of inconsistent or conflicting standards.

e also established an ADA Services unit within the Office of Legal Counse},
with a Policy Division and a Technical Assistance Division. The unit provides policy
guidance and technical assistance to EEOC's emplm and to the public.

Consistent with this mission, the commission 18 loping several new sections of
its compliance manual that will focus on key issues under the ADA such as, the
definition of a “disability,” the definition of a “qualified individual with a disabil-
ity,” reasonable accommodation and undue hardship. and theories of discrimination.

e Commission is also developing a policy guidance on preemployment inquiries.
These compliance manual sections, while aimed at instructing our investigators and
lawvers in our field offices, will also be available to the public. The manual also

ides our offices regarding charge processing procedures and is being modified to
include the ADA. Compliance manuals are available in our field offices, Headquar-
ters library and through commercial publishers.

Training

The Commission was actively involved during Congressional consideration of the
Amaericans with Disabilities Act in providing technical assistance to both the White
House and committees of the House and Senate based on our experience with Sec-

tion 501 of the Rehabilitation Act of 1973. However, on a Commission-wide level, the
experience of our total work force with disability law is somewhast limited.

X
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Since 1979, EEOC has had overall responsibility for the Federal sector equal em-
ployment opportunity complaint processing system. However, only EEQOC adminis-
trative judges (who hold hearings on Federal complaints of discrimination) and staff
in our of Federal Operations (OF0) (who decide Federrl complaints at the ap-
pellate level) have had any experience in resolving complaints filed on the basis of
physical or mental disability. These complaints are filed under the Rehabilitation
Act and Federal regulations under that act.

In our role as an administrative sppellate body, the commission reviews appeal-
inFederalmcerEOmmsfmmFinalAgency isions. In the past 11 years, the
Commission has accordingly reviewed and decided thousands of cases in which dis-
crimination on the basis of disability has been alleged. In fiscal year 1980 glone, ap-
g&l)s. ﬁilnetgk under the Rehabilitation Act constituted approximately 15 percent of

8 8.

EEQOC also has responsibility for implementing Section 501 provisions that require
Federal niencies to take affirmative action in employment and advancement of
individ with disabilities and that prohibit discrimination on the basis of disabil-
ity. Pursuant to Section 501, the commission reviews the affirmative action employ-
ment plans of Federal agencies.

Finslly, under Executive Order 12067, the Commission also is responsible for en-
suring consistency of ] standards and avoiding duplication of efforts in the en-
forcement of all Federal equal employment opportunity laws. Under its Executive
Order responsibilities, the Commission has reviewed t{e employment nondiscrim-

inamlfmwisions of proposed and final tions to implement section 504 of the
Re tation Act in federally assisted conducted p: .
Because EEQC's experience and expertise in disability discrimination law is limit-

ed to a small portion of our total work force, effective training of our employees is
essential to the enforcement of the new law. The ADA is a complex statute which
will require a different approach to investigations than under the other laws EEOC
enforces and will require intensive training of investigators before charges begin to
enter the administrative process in July 1%2.

EEOC's available funds for training in recent years have been minimal. For in-
stance, FEOC had only $16.82 per employee to spend on training in fiscal year 1990.
In fact, £,EOC has not been able to have a comprehensive training program since
1987. However, in fiscal Egg‘cmm, we were able to spend $1.2 million to provide
some initial training to staff. As part of this effort, Headquarters manage-
Eznt staff also developed training videos to provide ongoing on-thejob training to

Early in 1990 EEOC began collecting disability training and technical assistance
materials from Federal, State and private sources, and we developed a computerized
information libr -y of these resources. In addition, EEOC surveyed Fair Employ-
ment Practices ncies (FEPAs) to learn what their experiences have been in en-
forcing State employment discrimination statutes similar to the ADA and, h
their experience, to develop estimates for the im on EROC enforcement.
then dxstnbutedﬁfbhcygm ce to EEOC field offices, summaries of other State and
Federal laws prohibiting disability-based discrimination, and contacts for re-
ferrals to appropriate age::cies. also designated a contact person in each of
our district offices to coordinate all ADA-related internal training and outreach.

To prepare our investigative and litigation units for the anticipated 20 t in-
crease in charges when the ADA becomes effective for employers with 25 or more
employees next July, the Commission has embarked upon a comprehensive program
of training. This training represents the largest single training effort ever un-
dertaken by the Commission as the result of the passage of new legislation.

EEOC conducted introductory ADA training for field and headquarters managers
and supervisors. In addition, a training workgroup was established to plan and im-
plement an ADA training for investigators and legal staff.

Training on ADA ml};mor all staff will in in mid November. EEOC
plans intensive training in ADA investigations for field enforcement and litigation
staff. We are currently developing a training curriculum. Presentation materials
will be finalized in January and February; the presenters will be trained in March;
and the l-week training sessions will begin in April of 1992, Upon implementation
of the ADA, all staff will have completed training.

Technical Assistance

Congress mandated that the ADA enforcement agencies provide technical assist-
ance to egnﬁloyem and individuals with disabilities so that all concerned may learn
of their rights and responsibilities under the new law. The Commissicn expects that
its technical assistance efforts will result in grester compliance with the ATA’s em-
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?loment requirements, with a corresponding reduction in the need to resort to en-
orcement activity.
In December 1990, the Commission’s draft Technical Assistance plan was pub-
lished in the Federa! Register. An inmrﬁg ADA technical assistance coordinat-
ing group was established, chaired " other member agencies include: the
Department of Justice; the President's Committee on Employment of People with
Disabilities: and the National Institute on Disability and Rehabilitation rch
and the Rehabilitation services Administration in the Department of Education.

its fiscal year 1991 budget and a supplemental appropriation, EEOC has
received 34.6 million in appropriations for technical assistance activities. The funds
will be used on a variety of technical assistance activities with emphasis on training
for employers and for individuals with disabilities. The Commission also will utilize
a wide range of media and video formats to provide employers with training and
ix}x‘formah tion on their responsibilities, and to encourage voluntary compliance with
the law.

FEOC also held informal consultations with national organizations representing
employers and people with disabilities to elicit suggestions for technical assistance
Frograms and a technical assistance manual, We also conducted focus groups to
carn what employers wanted to know about the ADA and in what format they
wanted to receive the information.

Employers and other covered entities are actively encouraged to seek information
and assistance to maximige volun compliance. The Commission’s technical as-
sistance pregramr -vill be se te and distinct from its enforcement responsibilities.
Accordingly, employers and others who request information or assistance regarding
a particular aspect of compliance, or who participate in training conducted by the
Commission, will not be subject to investigation or cther enforcement action on the
baais of such inquiries or participation.

The Commission’s technical assistance Fmgm.m includes the development of infor-
mational materials and training for employers, individuals with disabilities and the
public, and assistance in response to individual requests. The program is designed to
rovide information needed for compliance with the law to all those covered by Title

legal requirements. However, in allocating limited resources, priority will be given
to providing technical assistance to targeted audiences. For example, smaller em-
ployers generally have not had previous experience in meeting the nondiscrimina-
tion rﬁuimmems of the Rehabilitation Act, which applies to larger employers who
are Federal contractors or grantees. In addition, smaller employers have little
access to information and assistance provided by commercial consulting services.

Activities to inform people with d}i’aehilitjm about their ADA rights and how to
exercise them also will receive priority. Because it will be difficult to reach millions
of persons with differing disabilities, the Commission intends to utilize the networks
of organizations such as independent living centers, jtate vocational rehabilitation

ncies and many other public and private agencies that work with people with
disabilities to provide information and assistance on the law.

In addition to its own technical assistance activities, EEOC will continue to en-
courage and assiet technical assistance conducted by other Federal agencies and by
organizations representing employers and individuals with disabilities. In fact, to-
night I will be attending a meeting of grantees selected by the National Institute on
Disability and Rehabilitation Research, the Department of Justice, and the Rehabili-
tation Services Administration to provide training and technical assistance nation-
wide to en;'&lggrs. individuals with disabilities, and rehabilitation professionals on
the ADA. staff will participate in this two-day coordinating effort.

EEOC also will reach virtually all employers covered by the ADA through a joint
mailing effort with the Internal Revenue Service. In February 1992, a notice will be
inserted in the IRS' guarterly mailing to employers stating the effective dates for
the ADA and advising them of where more information is available on their respon-
sibilities under the ADA.

The Commission will announce soon a joint Department of Justice/EEOC nation-
wide training program to provide extensive traimng of individuals with disabilities
in the requirements of Titles I, II and III of the act and techniques in providing
technical assistance and alternative dispute resolution,

The contractor will provide intensive 1.week trainixff workshops to 400 persons
with disabilities on their rig}tlts under Titles 1, 11, and III of the ADA. After complet-
ing their training, each of the 400 trainees will be required to provide ADA training
and technical assistance to at least 50 other persons with disabilities and 30 employ-
ers and other covered entities. A select group of 100 of the 400 trainees will receive
further, advanced training in Title I only. In addition to the ADA instruction, these
individuals will receive training in alternative dispute resolution and will be avail-
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able to assist EROC offices and employers in resolving ADA disputes. The contract
is expected to be awarded shortly, and training should begin in January 1992,

The commission also Tﬂm to let a contract to train employers on their obliga-
tions under the ADA. The contractor will develop and tgﬂm'de- six to ten regional,
one-day seminars to train 6,000 to 10,000 employers on their obligations under Title
1 of the ADA using EEOC-approved training materials and videos, We are currently
pgrggari.ng a Request for Proposals and anticipate beginning training in February

1992,

The ADA mandates that a technical assistance manual be published by January
26, 1992, 6 months prior to the effective date of Title 1. The Technical Assist-
ance Manual will be completed by that detz. The manual will be a major “how to”
resource for employers and persons with disabilities. It will explain the legal re-
quirements of the statute and regulations as they apply to specific employment
practices, and will inclvde guidance on reasonable accommodation, as well as de-
tailed guidance and examples of other imporiant aspects of compliance. The manual
also will include a directo;y of technical assistance resources for reasonable accom-
modation, accessibility, and other aspects of compliance to assist employers and per-
sons with disabilities in locating private and public entities skilled in disability em-
plcxment issues. EEOC intends to publish the manual in a form that can be updated
with supplements as the Commission issues further guidance on specific issues, and
as sdditional technical assistance references and resources become available. The
manual will be made available to the public at minimal cost and reference copies
will be available at EEQC's headquarters, the Commission's 50 field offices, in
public libraries and in Federa! depository libraries. In addition, the manual will be
available in accessible formats for persons with visual or manual disabilities.

Consistent with our mandate to provide technical assistance to the universe of
more than 666,000 employers and some portion of the estimated 43 million individ-
uals with disabilities who need and request technical assistance, we are proposing to
establish a Technical Assistance Revolving Fund. This fund is a reflection of our
earnest pursuit to establish creative and deficit-neutral means whereby EEOC can
pmvideulamaximum technical assistance to meet the demands of a diverse and grow-
ing po tion.

um%ar to other governmental revolving funds, the Technical Assistance Revolv-
ing Fund will be supported primarily from collections and payments received from
recipients of technical assistance training and materisla. f::ﬁal start-u t‘unding
will be provided by a one-time transfer of up to $1 million from EEOC'’s Safan’es an
Expenses Account to the ADA Technical istance Account. Of that amount? ap-
proximately $525,000 will be used for onetime capital investments (ie., facility
space rental, equipment and related expenses). Approximately $475,000 will be used
for Fund start-up costs.

Historically, and currently, EBOC has faced years of curtailed funding and chang-
ing priorities. These forces have circumvented the development and institutionaliza-
tion of a solid technical assistance and training pregram within the commission, We
are truly excited about the potential establishment of the Revolving Fund. Such a
fund will ensure an ongoing institutionalization of a direly needed technical assist-

*EROC will

will channel a small number of existing employees to serve in various ca-
pacities such as: course designers and developers, trainers, career development spe-
cialists, and functional area specialists and support staff. The Fund staff will devel-
op and provide a variety of services and products including: training, seminars,
speakers, workshops, conferences, audio and video tapes, manuals, digests, and other
printed materials.

Given the active and current demands for technical assistance already evident to
EEQOC, we believe that the Fund will become solvent within 2 ysars.

To date, we have received considerable support for the establishment of this Fund
from both the House and the Senate. In fact, our fiscal year 1992 Appropriations
Conference Report | e reiterates support for this Fund, We greatly agrneciate
Eu% assistance in mr?gim the appropriate legislative vehicle to establish the

nd.

Another mmnt of the Commission's technical assistance program is its out-
reach efforts. sees public outreach and public awareness as crucial to the suc-
cessful implementation of ADA. In addition to nding to requests for more than
15,000 copies of the final rules since last July, E has written two booklets titied
ADA: Your Employment Rights as an Individual with o Disability, and ADA: Your
Responsibilities as an Employer. EEOC has distributed 5,600 copies of each booklet
in just 1 month. These booklets are available in Spanish and alternate formats of
braille, large print, audio tape, and computer disk. EEOC has also, in conjunction
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with DOJ, published Questions and Answers on the ADA, which focuses on Titles I
and I This publication is available in both Spanish and English and answers
common questions ing the employment and rublic accommodations provisions
of the act. Copies of blications were recently mailed to each Member of Con-
gress to assist them with their constituent services.

The Library maintains & collection of ADA materials and has published a guide;
Library Resources on the Employment o Individuals with Disabilities, which in-
cludes books, periodicals and videotapes. has also produced an open-captioned
video titled, ﬁ:ﬂding Equal unities: Implementing the Americans with Dis.
cégx‘litia Act. video is available for purchase from the National Audiovisual

nter.

EEOC maintains a speakers bureau which provides, upon reqé%sé.ctmined speak-
ers from headquarters and the field offices to explain the ADA. has 33 speak-
ers available to provide presentations to various groups. From July 1990 to October
1991, EEOC headgquarters und field staff provided more than 400 presentations to
o izations such as employar groups, disability groups, Federal agencies, hospi-

bar associations, universities and human resource organigations.

An ADA Handbook, which includes annotated versions of the regulations and in-
terpretive language for the employment and public accommodations regulations of
the act and a resource list, will” be available for public distribution sarly next
month. The Handbook will serve as a basic resource document. The Commission es-
timates that ag;;:oximately 20,000 copies of the Handbook will be disseminsated. An
advance copy been made available to each member of the subcommittee this
morning.

Heginning November 8, the Commission will establish an ADA Helpline as a part
of its toll-free 800 service. The Helpline will enable individuals to order EEQC publi-
cations and information, as well as talk to agency staff about ADA issues. The new
toll-free number will be 800-669-EEOC. The TDD number will be R00-800-3302.

The Commission will egg&md lic information and technical assistance activities
as the effective date of Title I approaches. Public service announcements will be
aired on radio and television, additional information will be provided to a broad

of general and specialized media, and Commission speakers will participate in
radio, television, organizational and other forums throughcut the country to clarify
legal requirements.
will continue to provide technical assistance after the ADA becomes effec-
tive, through additional informationa! materials, training activities and responses to
requests for information and assistance. The Commission will continue to work
closely with disability groups, employer organizations, and other Federal agencies,
utilizing their resources and information networks to supplement its own technical
assistance activities and to provide specialized assistance that will aid compliance
with the employment requirements of the ADA.

Later this fall, a technical assxsmnwmm will be established in each of the
Commission’s 28 district offices. The in these positions will provide technical
assistance to employers and individuals with disabilities regarding rights and re-
sponsibilities under the ADA, coordinate internal and external training and facili-
tate general outreach activities in their communities.

In addition, a request for proposal will be issued shortly to conduct a pilot pro-

on Alternative Dispute gimlution in five of EEOC's d‘;strict offices. This effort
is an attempt to further voluntary compliance and to reduce the impact of inad-
equate enforcement resources.

Charge Data System/ADATS

Improvements to EEOC's computerized tracking systems began in 1986 and, since
then, have been developed and improved. These systems Save allowed the agency to
establish tracking programs for past and current records.

The stafl now has sccess to modern data processing equipment. Although addi-
tional funds have not been appropriated for this purpose, E has been purchas-
ing a number of computers for our field offices annually. The Charge Data System
{ ) allows each office to enter the history of every charge filed with . The
information contained in each office’s CDS system is transmitted to headquarters to
the §ency's National Data Base (NDB). This system allows management to monitor
the Nationwide ammng of all charges and to provide instructions, where neces-
sary, to better inister the agency's workload. While there are some further re-
finements to make to the NDB, the system has proved to be an effective manage-
ment tool and will play an integral part in monitoring ADA chagges.

The improvements in our computer systems have also provided EEOC with the
tools to develop a comprehensive case management system. A series of programs

<l
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were developed allowing every supervisor and Field Director to monitor the move-
ment of charges by unit and office. There are specific programs by which managers
can request lists of charges by date of alleged violation or by expiration date of the
filing suit rights.

Another technological initiative taken by the Commission was to automate our
ADA implementation efforts. Prior to the signing of the ADA, EEOC developed the
ADA Tracking System (ADATS) to follow the progress and completion of ADA
workplan activities and projects. Through this system, we can easily monitor our
progress in implementing the ADA and ensure that all actions are taken in a timely
manner.

Enforcement

EEQC currently receivas about 60,000 charges of discrimination each yesar under
Title VII, the Equa! Pay Act and the ‘;Ag;Discriminatjon in Fmployment Act. State
and local agencies receive about an r 55,000 charges under similar statutes.
EEOC's pending inventory of charges (the number of charges it currently has to
process) is about 45,000 ¢ and FEPAs have about 70,000 charges in their in-
ventories. EEOC's current average processing time is about 250 days, down from an
average processing time of 295 days just 2 years ago. In fiscal year 1991, EEOC’s
investigators resolved an average of 88 charges. Despite this high resolution rate,
each of EEOC's investigators still had an ave 59 cases pending investigation
when EEOC opened its doors on the first dsyrggeﬁscal year 1992.%1103 the ADA
takes effect, we expect that there will be a 20 percent increase in our workload or
about 12,000 additional charges a year. To avoid the serious backlog problems that
EEOC experienced in the late 1970s, it is essential that the Commission receive ade-
quate funding for ADA enforcement.

Our field offices investigate and resolve about 62,000 charges of discrimination an-
nually. When, through these investigations, we determine that discrimination has
occurred, we attempt to obtain appropriate remedial relief through informal discus-
sion called conciliation. If conciliation fails, the Commission, at headquarters, will
consider litigation against the employer. However, when the employer is & State or
local governmental entity, the Commission will recommend that the Justice Depart-
ment consider litigation.

We anticipate that there will be approximately a 20 percent increase in the
number of suits filed by EEOC as a result of the Kxﬂ implementation of the ADA.
However, this projection does not fully reflect the actual increase in attorney work-
load. A major portion of each attorney's time will be directed toward learning the
statute, training investigators, identifying new expert witnesses and developing new
litigation strategies.

Past EEOC experience has demonstrated that the assumption of new statutory su-
thority results in litigation over definitions which must be resolved in the courts of
ap, . Thus, workload in the Office of General Counsel, Appellate Services, is ex-
pected to increase. Until these definitions and other issues are resolved, a signifi-
cant portion of the litigation will be conducted at the appellate level.

Most long-term litigation will be conducted by field office legal division staff. In
addition to their litigation responsibilities, staff in these offices will be required to
provide day-today guidance to enforcement staff. During the short-term, the Com-
mission will need to identify experts for use in futnre, complex litigation of cases
brought under the ADA. We estimate that ADA iitigation may require at least
three specialists in the Office of General Counsel to identify these future procure-
ment needs and specific academic and medical disciplines which will be used in

long-term litigation.

XEE(X}’S ice of General Counsel anticipates that a significant portion of the

ADA cases will require the use of medical, architectural, ergonomics or vocational
specialists. These experts will be called on to provide advice and guidance on gener-
al and specific ADA issues and to provide specific advice and testimony in certain
cases,
Experience gained in litigating the Discrimination in Employment Act-Bona
Fide Occupational Qualification casesAgethe mid-1980s will be invaluable to the
commission in conducting ADA litigation. These cases also involved complex, techni-
cal issues and required reliance on a number of expert witnesses. Many of the
ADEA-BFOQ suits were resolved only after full trial on the merits or after exten-
sive discovery and deposition testimony. As such, they were expensive and difficult
to litigate. In many instances, they required a team of lawyers from the legal divi-
sion and, if warranted by the circumstances of the case, from headguarters or other
district oftice legal divisions.
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Some of the most successful prosecutions of these cases used trial teams com-
prised of senior attorneys from two or three field offices—each with expertise in ex-
amination of one medical or expert specialty—and from headquarters.

The current average amount available per case to litigate is $5,000. However, this
average under-represents certain critical needs and vastly over-represents other re-
quirements. A su tial portion of the litigation support budget used to support
major class action cases. For example, in fiscal year 1330, 40 cases or just b percent
of the 875 cases in litigation required 60 percent of the total litigation support
bu Over 22 percent of the total budget was used to support just five cases.

" obligated $2.8 million for litigation support in fiscal year 1930. The Office
of General nsel had only $1,400 to support each “routine case,” since 40 major
cases required an average of $43,5600 each. differences among cases is even more
a nt in the fact that five large cases required an average of $132,500 each.

Qfﬂ litigation support requirement for litigation of ADA cases may be as hiﬁh as
$96,000 per case. This estimate is based on experience with ADEA suits involving
law enforcement officials where the defendant argued that the age distribution at
issue was justified as a bona fide occupational ?ualiﬁcation because of medical or
psychological reasons. The reliance on the use of expert witnesses in such cases re-
&x‘i’m contracts ranging from $16,000 to $32,L0. Assuming four experts per case,

cost could reach an average of $36,000 for 8 major case.

Budget/Staffing

EEOC's ability to resolve charges has been hampered bv staffing decreases in
recent . The ncy's 1988 full time equivalent (FE) staff level of 3,168
dmppedy:r‘lsﬂ% FTE by fiscal year 1991. Thus, EEOC hss had more than a 10 per-
cent decline in staff resources in 4 years. The agency's field investigative to-
taled 949 in fiscal r 1988. In fiscal year 1991, EE%C had 779 investigative stafl.
For 5 of the last 7 years, the agency’s budget has been cut below the President’s
fundi& request for the commission.

's successes in reducing its inventory have been achieved through increasing
the agency's overall efficiency and productivity. EEQO(s outstanding level of produc-
tivity, however, is not sufficient to continue this trend; staffing resources must
remain at a certain level, Without an appropriate number of investigators, EEOC
cannot sustain our current control of inventory and our practice of resolving all
chégxcg parties’ allegations in a timely manner.

requested $210 million for its fiscal vear 1992 budget. As part of our fiscal
year 1992 budget request, EROC asked for 32 additional FTE. These 32 additional
employees will be investigators at a GS-7, 9 or 11 level in the field.

In addition to the new positions made available through our fiscal year 1992 ap-
propriations, 1 have committed the agency to the transfer of positions from the
gen s Head?_uartem to our 50 field offices throughout the Nation. These addition-

in the field will help offset the increase in charges we will receive under the
new act next vear. EEOC will also create technical assistance positions in each of its
23 district offices. The technical assistance program will enhance EBOC's service to
the public under all statutes EEOC enforces.

State and Local Fair Employment Practices Agencies (FEPAs)

A discussion of EBOC's ADA enforcement strategy is not complete without ad-
dgvessj%EEOC‘s relationship with the State and local agencies. Currently, under
Title and the ADEA, State and local agencies have an active role to play in
processing discrimination charges. This application of the concept of federulism per-
mits State and local governments to continue their efforts to eradicate discrimina-
tion under their statutes which preserve Federal rights in the work place.

Worksharing agreements with FEPAs, however, are considered essential to
handle the enormous volume of charges within the limited budg resources of
the EEQC. In worksharing ments and contracts with the E , State and
local agencies resolve chﬁw or EEOC under State and local statutes.

EROC enters into annual worksharing agreements and contracts to maximize the
efficiency of both State and Federal efforts and to avoid wasteful delay and duplica-
tion of efforts, Congress earmarked $26 million in fiscal year 1991 and fiscal year
1992 specifically for this effort. Currently, EEOC pays a FEPA $450 for each con-
tract ¢ completed. EEOC contracts gor only a portion of a FEPA's total work-
load on a formula to evenly distribute the funds among the States. These
agreements often provide that each aﬁncy will be an nt of the other for the gur-
g)se of receiving charges. When a charge is received first by a FEPA with which

FEOC has a worksharing agreement, the FEPA files and processes the charge under
its anti-discrimination law. Under the worksharing agreement, the State filing also

<3



20

constitutes a techaical filing of a Federal discrimination charge under the statutes
that EEQC enforces. The latter charge ic not filed for the purpose of initiating a
separate Yederal mmtmn but rather to preserve the charging v's right to
file a private lawsuit in ral district court, and to preserve the ¢ ing party's
option to have EPOC investigate the charge. This is known as dual filing.

Within this legal framework, the EEOC's ability to control the processing of
charges by FEPAs is limited. Created by and answerable only to State or local gov-
ernments, the FEPAs are independent of the EEOC's direct supervision over thir

bu%‘gg or staffing.
18 working to implement a uniform case management system in the FEPAs
to assist in in ting, tracking and monitoring of charges. In fiscal year 1992,
the Commission will provide the same case management training given to EPOC su-
pervisors for FEPA enforcement m 8.

I have established a State and Division in the pro Charge Resolution
and Review Program that will allow more centraliaecr influence over the

FEPA gzersticm and allow additional review of the quality of FEPAs’ charge resolu-
tions. With the addition of more personnel, the strengthened State and Local Divi-
sion will be better informed of the needs of the FEPAs so that the partnership be-
tween the EEOC and the FEPAs will be more productive than in the past. In order
to assist in their day-today work with the As, the EEOC plans to add staff w
the State and local coordination units in the district offices.

Generally speaking, FEPAs have had experience enforcing laws prohibiting dis-
crimination on the basis of disability. Forty-six States and the District of Columbia
have laws similar to the ADA. Many of the States have been enfominﬁ these laws
for 10 to 15 years. Because most States currently have disability laws, the impact of
the ADA on FEPA workloads should be minima! when compared to the dramatic
increase EFOC anticipates in its workload.

We are currently in the process of determining the methods and means through
which the defe relationship will be developed. The law permits written agres-
ments with State and local authorities to establish effective and integrated resolu-
tion procedures and to pay for services to assist the Commission in carrying out this
title. The financial an¢ personnel resource implications of such an unden:ﬁing need
to be examined.

During this fiscal year, we will conduct an in-depth s1udy of State laws addressing
disability discrimination and FEPA practices in resolving charges under these State
laws. We expect to provide guidaace to FEPA directors on ADA practices and proce-
dures during an upcoming A Directors Conference and in our quarterly memo-
randa that highlight EEOC/FEPA relationship issues. The FEPAs will also assist in
conducting six seminars for employers on current employment disciimination topics
under a contract with the International Association of Official Human Rights Agen-
cies.

Mr. Chairman and members of the subcommittee, 1 hope my discussion of EBOC's
strategy for .mplementing the ADA has been helgul to you in understanding the
important challenges that face the Commission. > is proud of its efforts toward
being fully prepared to vigorously enforce this law when it takes effect next July
and to ensuring that individuals with disabilities and employers are aware of their
new ri.%hts and responsibilities.

T will be happy to answer any questions you may have.

Chairman Perkins, Thank you, Mr. Chairman.

I greatly appreciate your statement today. I was struck as I was
listening to you over and over again by the problems that seem to
be related directly to the amount of money available to the EEQC.

You talked about from 1985 thmﬁlé 1990, the strangulation of
the budget that was available for E . And you talked about the
chilling effect that would occur with further budget cuts.

I'm interested, with the ADA coming on line, in the new
amounts ol training that you mentioned in your statement that are
going to be necessary with the addition of a large number of new
cases.

What resources, monetarily, financially, does the EEOC need to
fully implement the ADA?

r. K%MP. Historically, EEOC has had budget problems. In fact,
I can imagine when the 1964 Civil Rights Act was being debated,
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northern congressmen maybe went to southern co men and
asxed for their vote, and said, if you vote for this Clzf Rights Act, 1
promise that I won't vote for funding for the agency that is going
to be set up to enforce it.

Nine years out of 10, our budget was cut by Congress during the
1980s. This had a ratcheting effect. OMB's budget that was sent
over was cut. So when it was cut, OMB, the next year, would cut it
back further.

If we just had the more than $50 million that the President
asked for in the 1980s, we’'d be in a whole lot better shape.

We're closing rough% 88.4 cases per investigator.

Chairman PeekiNs. You indicated that you had another 50 cases
per investigator.

Mr. Kenp. When we opened on October 1.

Chairman Perxins. Right. Not counting the new cases that are
coming in. What are the rate of the new cases that are coming in
presently?

Mr. I&MP. We expect about a 20 percent increase on July 26.
That will be about 12,000 cases.

The way we've arrived at that is—

Chairman Perxins. Twelve thousand new cases?

Mr. Kemp. New cases.

Chairman Perxins. In addition to what is already coming?

Mr. Kzmp. Yes—under the ADA.

Basically, the way we arrived at that figure is that we studied
what the State agencies had—it was roughly 9 percent of their
budget—and we made an equation and applied that to arrive at
what we would get. We usually do get hetween 5 and 10 percent
more at our agencies and State agencies, and that comes out to
about 12,000

Chairman PerxiNs. | understand.

What I'm really trying to do, and I'm trying really hard not to be
in any fashion partisan.

Mr. GUNDERSON. 1 agpreciatae that.

Chairman Perxkins. 1 thought you might.

1 really am. What can I say—bipartisan.

What I'm trying to arrive at is the real number, the financial
figure, that you think, based upon all the new situations that are
going to be confronting this piece of legislation and operation of
your agency, what financial figure is going to be necessary to im-
plement this law and these regulations so that they're going to
work as smoothly, so that they're going to work in a fashion that
we in Congress, and [ think the President, intended, when this act
was promulgated?

Mr. Kemp, | can't comment on our 1993 budget request because
that's before OMB.

I do think that we need to double the number of investigators
that we have out in the field.

Chairman Perkins. You think you're going to need to double the
number of investigators in the field?

Mr. Kempr. What?

Chairman PERkINs. Double the number of present number of in-
vestigators in the field?

[N
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Mr. Kempr. Yes. But we've got to get down to each investigator
completing 40 cases a year. I think that’s the upper level to do an
adequate job.

Chairman PErxiNs. So you think any more than 40, they can't
really do an adequate job?

Mr. KEmp. Yes.

Chairman Pergins. Yes, I think you're right.

Go ahead.

Mr. Kemp. This is an effecc on Title VI, Equal Pay Act, and
ADEA—it cuts across the board.

We've got to allocate the mcney fairly. We can’t favor one group
over another.

Chairman PErkINs. So in terms of your 1992 budget that you
submitted to OMB, that'’s not in front of it now?

Mr. Kemp. No. We asked for $24 million more for ADA. We
asked for 246 investigators, basically for ADA. We got $4 million
and we got 32 added employees.

Chairman Perkins. So you asked for $24 million and you got $4
million, and you asked for—what was the other figure?

Mr. Kesmp. Two hundred forty-six.

Chairman Perkins. And you got?

Mr. Kemr. Thirty-two.

Chairman Perxins. That seems to me given the current situation
you've described to me, you seem to believe we're going to have
some fairly serious problems of implementation with the program
as we're presently proceeding?

Mr. Kemp. I think we’d have very serious problems at EEOC
le:ae:il if we didn’t have ADA and the 20 percent increase in work-

Chairman Perkins. And the 20 percent is just that much more?
baglir. Kemp. Yes. That might be the straw that breaks the camel’s

Chairman Perxins. That's very distressing to hear, Mr. Chair-
man. [ appreciate your honesty and your candor with me, and 1
think that's very much appreciated again on my part.

We will probably come back to this a little bit later.

Just quickly, I appreciate very much the Handbook. Now the
manual that’s mandated, I think in your testimony, as I recall, you
said that it was going to be available 6 months prior to the imple-
mentation of the act.

When that manual is available, how is an individual or a busi-
ness entity going to acquire it?

Mr. Kempr. | should ask some of my staff.

Chairman PERkINs. Feel free to.

Mr. Kemp. Liz, do you want to come up?

Chairman Perxins. Could you identify yourself, please?

Ms. THOorNTON. I'm Elizabeth Thornton, Deputy Legal Counsel.

The manual will be available on January 26—this coming Janu-
ary. It will be available to the public—it will be in alternative for-
mats if people need them. People probably will request it and then
we will make it available by mailing it out.

Chairman Pesxins. Are you going to charge for that or is this
going to be free?
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Ms. THorNTON. We're discussing that at the moment. Clearly,
initially, there will be copies that will be made ava’iable for free.
After that, it may be necessary for the agency to ch.rge. However,
the first copies for everyone will be available——

Chairman Perkins. When you get a copy of the manual’s table of
contents, could you submit that to our subcommittee for review?

Ms. THorNTON. Certainly.

Chairman PErkINs. I would really agpreciate that.

I have a lot of other questions but I'd like to come back a little
bit later, and turn to Mr. Gunderson to see what questions that he
would like to ask.

Mr. GuNDErsON. Thank you very :~uch, Mr. Chairman.,

1 want to follow up on the interest in the Tec_..nical Assistance
Manual. For better or for worse, that was my idea in ADA. I think
it's going to be for the better.

Is that goinf to be bigger than the Handbork?

Mr. Kemp. 1 don't know.

Ms. THORNTON. I'm sorry, I didn’t hear you.

Mr. GunpersoN. Is the Technical Assistance Manual going to be
bigger than the Handbook?

. THORNTON. Yes, eventually. It's going to have a number of
sections. It's going to have a “How to” section in the first and
then the second half will be a resource guide, which will tell people
whelx;elthey can go—the different organizations they can go to to
get help.

Mr. GunpERsoN. I think the r industry owes me commission.
I had no idea. This is very he?gxxel and, frankly, very irapressive.

I have to tell you both and to all your staff that’s here as well,
Mr. Chairman.

What a pleasure it is to see this kind of intense commitment and
enthusiasm to trying to make this happen. Normally, these hear-
ings, as you know, are, by their nature, adversarial. And this
doesn’t mean we agree on every ei{:'eciﬁc regulation and issue.

But you need to be commended, and be commended publicly, for
what you have done here, and I just want to start off in that

m%'lr. Kemp. I think our employees have to be commended. They
are terribly impressive. I did work for the Federal Government for
16 years with the Internal Revenue Service and the Securities and
Exchange Commission, and I do think our employees are much
better. And the IRS and SEC are supposedly the two of the best
agencies in the Federal Government.

I'm not knocking the IRE or SEC.

Mr. GunpersoN. You can knock the IRS, it's okay.

Laughter.]
E\ir.uinnnmws. Not the SEC.

Mr. Gunpezson. The reality is, I would guess every one of us
here has been recognized at some point in time as Legislator of the
Year by some disability group. I would hope every one of those dis-
ability groups, especially those in the audience, would go back to
their members and their organizations and consider this year
making the Legislator of the Year the people who are pursuing in
the trenches the implementation of this. I mean that very sincere-
ly, to each and every one of you.
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Let’s talk about this Revolving Fund. I know you're going to get
a million dollars for startup.

Mr. Kemp. A million dollars from our——

Mr. GUNDERSON. A transfer—for a million dollars to start up.

Then where does the money come from?

Mr. Kemp. I'd like to have Kassie Billingsley answer.

Mr. GuNDERSON. You'd like to know that, too?

Mr. Kemp. It's very technical.

Mr. GunpERsON. Can we ask you as well, for the record, to iden-
tifg{gourself just so we know who you are.

. BiLLINGSLEY. My name is K‘z;ssie Billingsley, and I'm the Di-
rector of Financial and Resource Management Services at the
Equal Employment Opportunity Commission.

The nature of a Revolving Fund is like a business account. Based
upon collections coming into the Fund, it becomes solvent over
time, hopefully if you have a product and services that there's a
demand for.

In the government there are dozens and dozens of Revolving
Funds in some of the prior agencies I've been with—the State De-
grtment, United States Coast Guard—we've had Revolving Funds.

with this particular Fund, after the $1 million initial startup
cost, we're hoping that based on the training, the workshops, the
conferences, that we're able to supply based on the demand of the
pu_blic, that we would generate enough monies to keep the account
going.

Mr. GunpersoN. You don’'t have a fee schedule established at
this point, however?

Ms. BiLLiNGSLEY. We definitely have some standard rate fee for-
mulas. We do not have the precise fee schedules yet determined,
but that’s something that my staff is actually working on right now
with the Department of Treasury and with the Office of Manage-
ment and Budget.

Mr. GunpErson. I think it would be helpful if, at your earliest
convenience, you could share that with the subcommittee—and I'm
trying to be helpful in getting you the resources you need; but at
the same time, I think we want to know before July 26, what are
going to be the financial implications for the small business that is
going to seek your assistance; what is it going to cost them to get
the kind of assistance they need to comply. That may or may not
be something that we have to look at, and we won’t know that
until you give us some overview of what that fee schedule is.

Ms. BrLunNGsLEy. We'd be very happy to supply—what we do
have right now are some reimbursable agreements that we have
with other Federal agencies that have requested training of our
agency. And I might say that we have not n able to come close
to meeting the demand of brethren Federal agencies.

But essentially, those standard rates will be the same type of
rates that we would be applying to business or private organiza-
tions. We certainly can provide that expeditiously to you, sir.

Mr. GunDERSON. One of the keys in the regulations is the whole
area of training. And one of the concerns that the hearing im-
paired have is whether or not in this area you will includ. as train-
ing materials, films and, whether or not films will be captiocned so
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that training will be available both to the hearing impaired em-
plocyae: and employer.

you clarify this? There’'s some perception that this is not
going to occur in your regulations?

Can you tell me that's not the case and that it will?

Mr. ?&M}' They are captioned.

Mr. GuNDERsSON. All your training films will be captioned?

Mr. Kenp. Yes.

Ms. BruingsLgy. They are now.

Mr. GUNDERSON. They are now? Okay, that’s very helpful.

A similar issue, there seems to be a dispute in your proposed reg-
ulations versus those of the Department of Justice on the definition
of “qualified interpreter.”

t are the chances we can get you to accept the Department
of Justice’s definition of “qualified interpreter?”’

Mr. Kemp. We didn’t define it. Did they define it in this reg? I
don't even know about this controversy.

Mr. GUNDERSON. Let me ask you: is this something that, because
the rulemaking process is in order, you can’t comment on—not
trying to infringe on the rulemaking process?

Mr. Kemp. No, no, I just——

Mr. GuNDERSON. The availability of “interpreter’’ under the reg-
ulations is not sufficient because you have to define “qualified in-
terpreter.” Let me, in just a second here, I can pull up—if 1 may,
Mr. Chairman, just read from the Department of Justice's prcposed
regulations.

Chairman PERkINS. Sure.

Mr. GUNDERSON. “In order to clarifv what is meant by ‘qualified
interpreter, the Department has added a definition to the terms to
the final rule. A ‘qualified interpreter’ means an interpreter who is
able to interpret effectively, accurately, and impartially, both re-
ceptixely and expressively, using any necessary specialized vocabu-

lary.

& we're not only dealing with the issue of availability of inter-
preters, but we're dealing with the issue of qualified interpreters—
availability of %euale ied interpreters.

Would there be any problem reconciling the original EEOC regu-
lzft'gions with the Department of Justice regs on this, that you know
of?

Ms. TaorNTON. We didn't define “qualified interpreter’ in our
regulation. 1 think our intent was not to require, for very small
businesses, that all interpreters be certified if in fact the ability to
sign or to accommodate the individual was able to be done.

So that I don’t think there is necessarily a conflict. Our purpose
is that if the accommodation works for the particular individual
with a disability and it doesn’t cause an undue hardship on the em-
ployer, then it obviously is good.

Mr. GUNDERSON. But can’t you not, in the regulations, define
‘l‘qualif:;ed interpreter’” without requiring certification in the regu-
ations?

Ms. THORNTON. I don’t think at this point we would want to go
back and amend the regulation, but we certainly can do something
sub-regulatory. We're doing an extensive Compliance Manual sec-
tion. And those kind of issues will be dealt with in that document.
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Mr. GUNDERSON. So you believe we can solve the “qualified inter-
preter” issue in the Compliance Manual?

Ms. THorRNTON. Yes, definitely.

Mr. Kemp. Let me just enter into this.

I am not aware of this controversy. But it does seem somewhat of
a controversy concerning attendants for people with mobility im-
pairments, that all sorts of proposals that they be trained in this
and that and the other thing. And they never consider the needs of
the person that needs the attending care, wnich doesn’t mean that
they have to be certified this, that or the other thing. The key
thing is that they're dependable.

I don’t know if we're not getting into an argument between
groups in the deaf community, and maybe we should try to avoid
that. I'd like your advice on it.

Mr. GunpersoN. I don’'t want the Federal Government to get
into the business of certifying interpreters.

Mr. Kemp. I don't either.

Mr. GunDERsON. I agree with you on that.

At the same time, I think we have to suggest that we have more
thar just the availability of an interpreter. I will tell you that I
have taken sign language 101, and I have had, frankly, the exhila-
rating privilege of interpreting both for flight attendants on air-
planes and for some constituents who happened to have been hear-

am not a qualified interpreter, and I wouldn’t want anyone to
call me an interpreter or to consider that my attendance at any
event met the need of having an interpreter available.

That's the only concern I have, is that we deal with this issue of
some level of competence without dealing with the issue of certifi-
cation. I don’t have any dispute with dealing with this in the Com-
pliance Manual, just so that we make it clear that there has to be
some basic level.

And, frankly, I'm not asking you to get into the debate over
whether you use ASL or not, but that may be a suggestion rather
than a mandate, thai a certain level of competency in ASL is the
way to achieve it. That’s just for your consideration.

I think that is probably enough questions from me at this time,
Mr. Chairman. I yield back.

Thank you.

Chairman Perxins. Thank you, Mr. Gunderson.

Mr. Andrews?

Mr. ANprEws. Thank you, Mr. Chairman.

Mr. Chairman, nice to see you here this morning and the others.

Thank you for a very comprehensive statement and an update.
I've had a lot of inquiries from people in my district who have been
following this act, and I know they will taie your testimony today
as good news, as I do, and I appreciate it.

Mr. Kemp. Thank you.

Mr. ANprEws. You can help me a bit, being new to this and
being a lay person at this, if you could answer a lay person’s type
of question.

After these regulations go into effect, describe for me what would
happen for a disabled person who feels that he or she has been
denied a promotion by a private employer. Let's assume that I am
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a disabled person and I work at a bank and I believe that I've been
denied a promotion because of my disability. Where do I go? Who
he%g me, and what happens?

. Kemp. You come to EEOC and file a charge and say that you
were denied a promotion because of your disability. EEOC then in-
vestigates the charge. We either find cause or don't find cause. If
we find cause, we try to conciliate. If we fail in conciliation, the
legal unit in the District Office will send a presentation memo to
our Office of General Counsel. The Commission decides whether to
sue on the person’s behalf.

Mr. ANDREWS. It really back to Chairman Perkins’ questions
earlier, and the concern that I have is whether or not you re being
emgowered with the tools that you need to do that on a satisfactory

How long do you think a person would have to wait, given the
present staffing and resource levels at the Commission for that
process that you just described to begin?

Mr. Kemp. There are a couple of things. We are underfunded
right now. We're closing 88.4 cases per investigator. We're not
going to giv:;sriority to any statute. I don’t t.aink that’s fair.

It's like inflation. Richard Nixon put price controls on in 1971
when inflation was really quite low. At EEOC, the situation just
keeps getting worse and worse and worse, and we’re handling more
cases with fewer employees.

At one point the whole thing will just unravel. It's like infla-
tion—it creeps up, 1 percent, 2 percent, then it's 10 percent; then
the next time it's 20 percent, 40 percent, 120 percent. The same
thing is happening at I'E)I%OC

Mr. ANDREwWS. I think you make a good point, that beyond the
quantitative impact of that, there’s a qu itative and emotional
impact—people give up and they get discouraged when they turn
in a bona fide complaint and nothing happens, or it takes a long
time for something to happen.

1 have, and with the Cgm.rm' an’s consent, I'd like to have entered
into the record, a letter from the Director of the Office for Disabled
Citizens in Gloucester, New Jersey, one of the counties in my dis-
trict. Her name is Jacquelyn Love. I asked Ms. Love to call around,
sort of take a survey in advance of today's hearing and ask what
people thought among advocates in the disabled community.

e letter of Jacquelyn Love, with attached survey, is included
at the end of the hearing.]

The general perception was that there was some pessimism as to
whether there was going to be adequate enforcement resources—
and that is in no way directed at your efforts. As a matter of fact,
as 1 said earlier, I think the community will take your testimony
today as very good news.

With that in mind—you and I 1ave talked before about legisla-
tion that I intend to introduce, and I'd like you to comment on it
today in this context, that would change the law so that in all of
EEOC's activities it would be legally mandated to receive counsel
fees and cost of enforcement from the losing or settling party; that
we would have a change in the statute where if you brought an en-
forcement action against someone and either acquired a judgment
or a settlement, the statute would require that you collect not only
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the damages for the individual plaintiffs or the class, but that you
also be awarded the agency's cost of enforcement.

Could you comment on that and whether you think that would
help the situation we talked about this morning?

Mr. Kemr. I think anything would help. The best experience that
1 had before the job as Chairman of EEOC was working for Ralph
Nader. As everybody knows, he runs a very tight operation. And
that gave me an understanding of running a tight operation.

I think that your pro would help. At one point I was think-
ing maybe we should ¢ for incoming calls where we give as-
sistance, even if it's a nominal charge—have it a 909 number.

Mr. ANprews. I don’t know that I would support that. My idea
really is that if someone has practiced discrimination—if they’'ve
broken the law—it strikes me as very fair and efficient and sensi-
ble that they should not only pay the cost of the damages for
breaking the law but they should pay the public’s cost of enforce-
ment to remedy or correct that violation of the law.

it not only creates a source of funding for the EEOC to do more
for people who have been victimized by discrimination, it also pro-
vides a greater disincentive for people to discriminate, and it pro-
ifides a stronger and more stern penalty should they violate the

aw.

Mr. Kemp. T ilidnk it would be an excellent idea. I thought you
introduced the bill.

Mr. ANDREws. We are preparing one.

Mr. Kewmvp. 1 see, okay.

Mr. ANprEws. We're preparing one and we wanted to check the
scope and, of course, we have to ask the person who runs the ad-
ministration, Mr. Darman, whether he would support it as well.

I thank you very much for your testimony this morning.

Chairman Perxins. Thank you, Mr. Andrews.

Mr. Olver, do you have any questions at this time?

Mr. OLver. I'm not going to presume to suggest that I'm pre-
pared to ask questions here, Mr. Chairman, having just come in
about 3 minutes ago. 1 will read the testimony and communicate
with the chairman.

Chairman Perkins. Thank you, Mr. Olver.

Mr. Chairman, let me just ask some more questions in terms of
some of the activities of the ADA.

Currently, how many EEQC staff are involved in ADA-related ac-
tivities such as promulgating regulations, coordinating efforts of
the other agencies, and technical assistance ? And what impact is
this having on the EEOC’s overall responsibilities?

Mr. Kemp. Liz would probably be able to respond.

Ms. THoRNTON. We currently, as the Chairman indicated, have
an Americans with Disabilities Act Service.

Chairman Perxins. I'm sorry?

Ms. THorNTON. We have an Americans with Disabilities Act
Service.

Chairman PerkINS. Yes.

Ms. THORNTON. That service has a director. It will have two su-
pervisors. There are two divisions—a Policy Division and a Techni-
cal Assistance Division. There will be four TA persons in the TA
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Division—Technical Assistance Division—and three attorneys at-
tached to the Policy Division.
In addition to that, there are people throughout the field offices
who are responding to questions, who are answering questions,

makingaspeeches, and so on.

We have {)eog}e in our Headquarters Office of Programs Oper-
ations (OPO) who are working on training as well as people in the
Office of Legal Counsel working on training. There are a variety of
different people throughout the agency who are performing a varie-
ty of functions.

Mr. Kemp. We have a Speakers Bureau, as I mentioned in my
testimony, of 33. Th;sr have given 400 ﬁeches around the country.
Liz receives about 30 calls a day on ADA—a lot of them are just
requesﬁngb;hat we send out the final rules and regulations.
receives ut 100 calls a day, asking for rules and regulations or
asking very technical questions about workmens' compensation,
medical insurance, and other thi like that.

We don't really neatly put people in jobs in this area, and we've
tried not to under other statutes. So it's hard to give you exactly
how many employees we have working on ADA.

Chairman s. Okay, in terms of a rough estimate, could
you maybe give us a shot at that?

Ms. THORNTON. It’s kind of hard, as the Chairman said.

Chairman Perxins. I won’t hold you to it.

Ms. THORNTON. In our Office of Legal Counsel maybe there are
10 or 12 people. But then you've got to factor in 1 these other
people throughout the agency who are working, so it's difficult to
answer.

Chairman PERkIns. Let’s discuss a little bit about the trust fund
if it's set up.

What of services are exactly going to be offered? Are you
talking about seminars, are you talking about conferences? What
type of services are going to be offered if this trust fund is in fact
put in place?

Mr. p. 1 think that one of the shocking things about the
ADA is as soon as it was passed and signed into law, law firms
started holding these seminars. Even on the literature that was
sent to me to advertise the seminars there were mistakes. They did
an awful lot of this before our rules and regulations came out.
They terrified employers and they charged an arm and a leg.

I don’t see why we couldn’t have gotten involved in that training.
I think we would have done a much better job for employers and
charged about a third as much as the law firms charged.

Chairman Perkins. Under this type of situation, would technical
assistance be given on all laws enforced by the EEOC or is it just
the ADA? Which one of these two is that under the trust fund?

Ms. BiLunGsLEy. It's all statutes.

Mr. Kemp. It would be all statutes.

Chairman Perxins. All statutes?

Mr. Kemp. Yes.

Ms. BrLringsLEy. That's right.

Chairman Perxins. All right, so it’s not just the ADA, then.

Mr. Kemp. And some are more complicated than others, too.

&S
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Chairman PERkiINS. | understand.

Exactly how many EEOC employees will be used for developing
this institute?

Ms. BiLLiNgsLEY. We are envisioning about 10 employees as ini-
tial startup. Some of those employees will be dedjcateg full time,
that is, particularly providing the training curriculum, developing
it. Some of the employees, again, a small cadre of 10 ple, be-
~ause we can’t afford to devote more staff resources, will be doing
collateral functions that they're currently performing plus addi-
tional Revolving Fund activities.

Chairman Perkins. Just in terms—so we can walk through an
examdpla——could you give us an example of how the EEOC will re-
spond to allegations of Americans with Disabilities Act discrimina-
tion by employers?

Mr. Kemp. Similar to Congressman Andrews’ hypothetical?

Chairman PERkINS. Yes.

Mr. Kkmp. A person will come to one of our 50 offices around the
country and file a charge with us that employers have discriminat-
ed in such and such a way.

I think one of the first things that we will probably have to de-
termine is whether we have jurisdiction under the act, and that’s
making a determination whether the person is handicappec or not.

Under Title VII it's a fairly easy determination. Under the Reha-
bilitation Act of 1973, it was much more complicated.

Then we’ll determine whether there’s cause or not. If we do find
cause, we'll try to conciliate with the employer. And if we don't,
then we'll decide whether to sue.

The ADA will be more complicated to enforce, and let me ex-
gLain. It's very similar to bona fide occupational qualifications that

ve caused us an awful lot of trouble under Title VII. We really
don't have any problems until we have made that uxception. We
look at whether a person is covered by Title VII, and see if we
should have an exception.

Remember, Title says that certain characteristics are irrele-
vant, like sex, color, age—not age—but religion, e cetera.

Under a bona fide occupational qualification, we're saying that
they are relevant. Under ADA, the characteristic that brings you
into cover;gie under ADA is a critical factor.

So I think that this is going to be 8 much more complicated act
to investigate. :

We've estimated that our investigators will be able to handle
roughly about 10 percent less—have 10 percent less closures when
they get a mix of ericans with Disabilities Act cases.

Chairman Perxins. Ten percent less?

Mr. Kemp. Yes, we'll be able to—so we’ll knock it down from
about 88 to about 80.

Chairman Perkins. Assuming the fund, whatever.

Mr. Kemr. Yes.

Chairman PERkins. One of the things I'm interested in and con-
cerned about is a Harris Poll that said only 18 percent of the
American public that was even aware there was such a thing as
this act.

And particularly in going to areas—urban areas, high poverty
areas, very rural areas—I know you've mentioned some of the sem-
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inars that you're go'mg to have around the country. But particular-
ly in areas that—and segments of our population that perha
would not be impacted so much by those types of approaches—do

u have any additional way of trying to go into those areas and
etting people know that this act actually exists and what their
dﬁﬁs are, and what the remedies are?

_ Kemp. Yes, ] was surprised it was as high as 18 percent, and
I thouggt that was a very good indication.

I'd curious to know about how many people—older people
over 40—know that there's an Age Act in existence.

I think it's a ver{ difficult problem to get the word out to em-

loyers. The work force and employers have radically changed in
years. There was a study done in 1987 that said the Fortune 500
companies would have 10 percent less employees in 1997 than they
had in 1987; and if anything, they're going to have even less than
that. Something between 80 and 90 percent of new jobs are going to
be created by employers with less than 50 employees.

These are very small operations and they don't have the money
to go to big three-day conferences—they don’t have the money or
the time. They're out making a product. These people will be creat-
ing the jobs and I don’t know if we're getting the word to them.

i Perxins. Thank you, Mr. Chairman.

Let me ask you just a little bit. I certainly would encourage you
to look at some additional areas in terms of ways to try to impact
these groups because I don’t think that what we're talking about is
probably sufficient at this stage to make any kind of impact upon
some of these areas that 1 think are really going to be vitally im-
portant.

If you could maybe look at some of the alternatives that are
available to you and maybe submit them to us a little bit later,
we'd certainly appreciate it.

Mr. Kemp. We gmve really been giving this a lot of consideration.
We really haven’t come up with some way to reach those small em-
ployers that are covered by ADA that really don’t have the money
to go to these big training sessions. And I think even more impor-
tant is the time to go.

One idea is to have cassettes that employers could listen to on
the way to and from work.

Chairman PErKINS. It relates back to the same thing we're talk-
inF about, the Manual, in terms of trying to get the Manual out to
a lot of these individuals and these employers that are oui there so
they have something they can base some sort of decisions on.

Mr. Kemp. I don’t know if this Manual, which will be bigger than
the manual that you have up there—what about a small employer
who's hiring 30 ple, covered by ADA? He's making a complex
product. He’s under a whole lot of other Federal regulations—is he
going to really have time?

Chairman PERKINS. Are you going to provide some sort of con-
densed manual or book that could go out to a lot of these employ-
ers that perhaps they would utilize?

Mr. Kemp, Yes, we've tried that. We have a little booklet for em-
plo{vers and for disabled people. IRS is sending out a notice that
will tell when the ADA becomes effective; and it has telephone
numbers for people to call.



32

The work force is changing, and I think that we've got to figure
out some way. We haven't thought of any way to reach those

people.

Ciai{hman PERKINS. Again, I would encourage you to keep look-
ing at this.

r. Kemp. We're trying our best.

Chairman Perkins. | know it'’s a difficult thing but we certainly
want to see the population served.

Let me ask you a question about the maritime industry that I've
been asked by several people.

Mr. Kemp. The maritime industry?

Chairman PErRxINS. Yes.

In terms of its responsibility under Maritime Admiralty law to
provide a seaworthy vessel and personnel, are you doing anything
with the U.S. Coast Guard to provide guidance to the industry and
how to compl{ with Coast Guard regulations and the ADA?

Mr. Kemp. I never knew there was a problem.

t.nairman PErkiNs. Well, maybe I'll submit some questions to
you later in writing, so that you'd give a little guidance.

I have been questioned to get some information on this and I
would certainly appreciate that.

Mr. Kemp. I do think that cruise ships and other boats like that
should be accessible to disabled people, and I think they're becom-
ing accessible.

Chairman PerxiNs. Do you plan to use any testers in ADA en-
forcement, that is, people who go out and work under cover, so to
s;laea.k, so they can apply for jobs, who tests to see whether the em-
ployers discriminate?

Mr. Kemp. Let me go into this in detail because I think there's a
lot of misunderstanding on the testers policy.

When 1 became Chairman about 18 months ago, 1 instructed
General Counsel and Legal Counsel to look into whether it was
legal to use testers under Title VIIL. I couldn’t see why it could be
used in housing and not under employment.

They came out in November of 1 and said thai there was no
legal reason why we couldn’t accept charges from testers. I never
felt that EEOC’s personnel shouldn’t be involved in testing. Three
reasons for that:

Number one, we are overloaded anyway. We're closing 88 cases
ﬁr investigator. I think I'd be derelict to encourage more people to
ile.

Number two, in considering the nature of the 1964 Civil Rights
Act, which has a conciliation aspect to it, I thought that would
send a bad signal to employers—that we would be coming as test-
ers 1 minute and then after we found a charge, we would try to
come in and conciliate the charges with them.

The third reason is that I'm very sensitive personally on the
whole concept of entrapment and think it's not a good policy.

Chairman PErkiNs. Thank you very much.

Mr. OLveg. Mr. Chairman?

Chairman PErRkINS. Mr. Olver?

Mr. Ouver. Might I claim back some of my time now that I've
listened to a bit of this?

Chairman Perkins. Please do.
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Mr. OLvER. Thank you. I apologize if what I will ask will seem to
cover or, indeed, closely cover what someone else may have covered
already.

I would like to just explore for a minute your field of emploryers
that you're working with you identify as the 666,000, I guess, from
the testimony of employers?

Does that include all employers or is there a size? What's the
size criterion?

Mr. Kemp. In 1992, on July 26, it will cover employers with 25 or
more employees. And 2 years later, on July 26, 1994, it will cover
employers with 15 or more employees; which is what Title VII now
covers.

Mr. OLvER. So on July 1, 1994, it will cover everyone with 15 em-
ployees or more. Is that what the 666,000 represents in the 1994
window?

Mr. Kemr. Yes.

Mr. OLver. How many employers are there with 25 or more,
what would be your estimate on that?

Mr. Kemp. We cover only 15 percent of the employers in the
country.

Mr. OLveEr. That many of the total number of employers are
much smaller?

Mr. Kenp. Yes.

By covering 15 é)ement of the employers, we do cover employers
that have about 85 percent of the employees in the country. So
we've got a lot of small employers.

Mr. OLver. Now when you speak of, in the same sentence that 1
finally picked up the number of employers that are covered, the 43
million individuals with disabilities; is that individuals with dis-
abilities of all ages or just in the employment years?

Mr. Kemp. Al :fes.

Mr. OLveRr. Of all ages.

What would be the number in the employment years, what I
might define as 18, or we might say 22, to 62 or 65, or something
like that, or 70? Can you give me a sense of what that——

Mr. Kemp. No, because there can’t be a cap. Employers can’t re-
quire somebody to retire at a certain age. We did have definite fig-
ures when it was 18 to 62 or 65.

Mr. OLvEr. However, there is a fairly high degree of retirement
by some—there has to be an age where the employment percentage
drops off, certainly, as one gets to higher ages, and there must

Well, there must be some way of defining what the number of
employees—employables—are in the marketplace.

Mr. Kemp. Yes, but because they retire at a certain age doesn’t
mean that they leave the workplace. Toffler and Nesbitt said that
Feople would have three or four very different careers during their

ifetime.

Disability is a very difficult term to define.

Mr. OLver. That was the next question I was going to ask. I
mean, 43 million out of the whole population, I guess I would like
to know what—I'm looking for bacground, I'm new at this. And 1
would like to know what the field of 43 million really looks like,
what those disabilities are in broad form, certainly. But at the
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same time that I'm asking the question of how many of those are
in the employable ages. Because clearly we know that we could
define as up to age 12 probably are not part of an employabl-
field and then there is an evergreater employment ca ility, or
need, between there and the time that one gets, say, through col-
lege. Then you've got college years to a point where people really
feel that it’s time to slack off somewhat.

What I'm trnngmtgbdo is to get a handle on the fiald of employ-
able people with disabilities and what the kinds of disabilities are
that we're dealing with.

Mr. Kemp. Basically let me explain how we reached that figure
of 43 million. I used to teach a course on disabled people and the
law at Catholic Law School, and I spent about 6 hours trying to
define “disabxht[va” with my class. If I were teaching a course in
women and the law, I would spend about 30 seconds; Hispanics and
the law maybe a minute and a half.

Disability is really made up of three components when you're de-
fining it—it's loss of function. The other thing that it's made up of
is education—how much education you have If you are missing an
arm and have a thxrd grade education, you're probably really qui qLate
disabled. And if you're missing an arm and are a Harvard
School graduate, number one in your class, it wouldn't really affect

bl eé)robahly at all and you might not even consider yourself dis-
a

Mr. OLVER. Are you suggesting that your 43 million, then, in-
cludes those who are economically disadvantaged or educationally
disadvantaged and just didn’t have the floor opportunities of an
education system?

Mr. Kemp. With a functional limitation. As a matter of fact, the
hypothetical that I gave you is a friend of miae.

Mr. OLver. With a functional limitation. With a physical or
mental disability that goes with the educational disability?

Mr. Kemp. Yes, if a person has a mental or emotional disability,
he's covered.

Mr. OLvER. Is the Americans with Disabilities Act—I'm sorry not
really knowing what'’s in this act, if you will forgive me.

Does the Americans with Disabilities Act carry as a primary pop-
ulation those with educational disability or only if there's a physi-
cal or mental disability?

Mr. Kempr. Education does play into it. That's why I was trying
to explain why it's difficult to define this term. It's made up of
functional loss—education. If you lost your arm tomorrow-—hypo-
thetically—you could still serve in Congress, you could still be a
lawyer. gut if you had a third grade education and you lost your
arm, lyou 'd have difficulty getting a job because you'd have to be
shove coal or something like that.

Do you see the problem?

Mr. Ouver. I fully expected that there was a problem—the
number was so large that it has to carry a great number of cross-
overs.

Mr, Kemr. No, no. I think that basically about 15 to 16 percent of
a population is disabled. Just take the total population of this coun-
try and multiply by 15 to 16 percent, and you get a rough figure.

~
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Also, if you take the population of China, take 15 or 16 percent, it's
roughly the disabled population there.

One of the things that's interesting about individuals with dis-
abilities is that we are a special interest ﬁ;roup that wants to lose
our status as a special intcrest group. 1here are people I know
today who are epileptics who don't feel that they are disabled

ple today because thef have not been discriminated against.
enty-five years ago, epileptics were one of the most discriminat-
ed groups in our society.

I t.hmf that a former colleague of yours, Tony Coehlo, should be
given a lot of credit.

It's a very slippery term. This was 6 hours that I was discuss'mg
this with law school graduates trying to find a definition an
couldn’t do it.

But one of the things is that it's a hidden population. One of the
things that I found very pleasing in the last couple of years is that
1 see a lot of peoil: on the streets in wheelchairs, who are blind or
deaf, and I don’t know those people.

I've been in this movement for about 25 years, and up until
about 2 years ago, if ] were in an airport in Denver, Albuquerque,
or Seattle, and I saw a blind person or a deaf person or a person in
a wheelchair, 1 knew that person; now I don't know them. There
are 43 million.

Mr. OLVER. I'm not doubting the number. I would like to have
some sense of what the magnitude or degree, or combinations of
complex disabilities that go on, and what—I mean, some of the 43
million probably have either a small de%ree of disability and some
probably have a rather severe and comp icated degree of disability.

Mr. p. You have a third aspect of it that even complicates it
further, and that is a person’s image of himself or herself. If he has
a very high self-image, he might be severely disabled in everybodg
else’s eyes but function very well in our society. Other people wit
a very poor self-image who have a seemingly slight disability are in
reality much more disabled.

Mr. OLvER. Maybe you can educate me in a different format than
what we're doing here. And let me go on because I don’t want to
take up a lot of time on that point right now.

To go back to the employers, you have 666,000. I notice that
you've got a plan. Has money been appropriated for the plan to
reach out to six to 10,000 employers in a seminar program on the
ob%ations of employers under the ADA?

r. Kemp. We're going to train about 400 people and have each
one of those people——

Mr. OLvER. Let's talk about the employers first. The 400 people
are individuals who are disabled people?

Mr. Kemp. Yes, but they're going io be obligated to train employ-
ers in their ebli%ations under the law.

Mr. OLvER. Oh, your intent is to do the individuals before you do
the employers?

Mr. Kemp. No, this is just another way of reaching the employ-
ers.

Mr. OLvER. Let’s talk about the employers. The plan in your tes-
timony is to do six to 10,000 employers in a series of seminars
which look as if they are intendedp to have about 1,000 people per
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seminar on what the obligations under the ADA would be for those
employers.

Is the money appropriated already for that program?

Mr. Kemp. We have a budget of $210 million and we've scraped
money together to implement that program.

Mr. OLvER. | see, so that the money is there to implement that

P ggr. K;MP Yes.

Mr. Ovver. Is then the Handbook that is described—which I take
it is meant to—because that's only reaching 1 percent of those em-
plog:rs who are part of the field—is the Handbook then intended
to be drafted as a result of the workshop experience with employ-
ers about——

Mr. Kemp. No, we're in the process of doing the Technical Assist-
ance Manual right now. It has to be published by January 286, 1992.

Mr. OLver. The Handbook?

Mr. Kemp. Yes.

Mr. OLvER. And that will be prior then to having the workshops.
So the preparation of the Handbook, is that being done with core
groups or focus groups on how to get this information across to em-
ployers?

Mr. Kemp. We've met with employers, we've met with disability
groups, and we've met with others, devising the best possible way
to get this information across.

Mr. OLver. Is there an intent to use, then, some of the six to
10,000 employers in the way that I think I detect you're intending
to use the individuals who are trained in the complementary indi-
vidual training program, to use those employers to get information
to 1%rger groups of employers since, again, employers are 20 per-
cent:

Mr. Kemp. We would like to use them, but they're basically run-
ning their businesses and not educating their competitors about
how to comply with the ADA.

I do think that most of the things that we have devised for reach-
ing employers are reaching the big employers—the ones that have
legal counsel and that have special personnel offices that hardle

these thin,?s.

We really haven’t come up with a way to reach the small em-
ployers.

Mr. OLveR. I certainly wish you well on reaching 1,000 people in
a workshop at one time. The workshop seminars for 1,000 people
are, I think, an ambitious undertaking, at the very least.

But on the individual, let me go over to the individual program
for a moment. You have a plan to reach, I think it was 400 individ-
uals. These individuals are individuals with handicaps who are cov-
ered under the ADA Act; is that correct?

Mr. Kemp. Yes.

Mr. OLVER. And they are not intended ultimately to be employ-
ees of the Commission; is that correct?

Mr. Kemp. They won’t be employees of the Commission.

Mr. OLvER. They won't be.

So you're training them as advocates, in essence, who suppoesedly
will become well informed of——
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Mr. Kemp. There are roughly 5,000 disability groups around the
country. These are people that are probably working for these vari-
ous groups that will ccme and learn about Title I of the ADA and
then have an obligation to train a certain number of other people
and train a certain number of employers.

Mr. OLVER. And that, again, comes out of the budget that you al-
ready have, so that's all allocated and ready to go. That's also
going to go forward in 1992?

Mr. Kemp. Yes.

Mr. OLvER. Will the individuals that get trained, the 400, you
then have indicated you then want to reach each one, hopefully, an
average of 50 other people; are they going to get assistance in that
kind of training, this sort of second training, down the line to the
next 50?

Mr. Kemp. 1 really don’t know. I think we are going to take of
the 400—we're going to take 100 of the best and have them train a
certain number of employers.

Mr. Orves. I see.

Just lastly, are there large sections exempted from the ADA? Is
government, either State, municipal government, or the Federal
(:}szl))v;‘x?'nment, in any way exempted frcin the provisions of the

Mr. Kemp. No. Congress is covered, too.

Mr. OLvER. Pardon?

Mr. Kemp. Congress is covered.

Mr. OLvER. Congress is even covered; isn't that wonderful?

Thank you, Mr. Chairman, I'm done.

Chairman Perxins. Thank you, Mr. Olver.

With unanimous consent, the subcommittee will be submitting
some additional questions for the Chairman. I think Mr. Gunder-
son may have, and we will probably have some as well, under writ-
ten form, and we’d appreciate your trying to respond to them when
you can.

{Q;xde?tions and answers are included at the end of the hearing
record.

Chairman Perxkins. ] would like to take this oppertunity to again
thank Chairman Kemp for his indulgence in coming down to see us
today. We all want to work together to see that ADA is implement-
ed in the best possible fashion that we possibly can.

With that, I would like to say, we might just as well adjourn this
one today, and thank you all for coming.

Mr. Kemp. Thank you very much.

Mr. ANnprews. Thank you.

Mr. Kemp. Thank you, Mr. Andrews.

[Whereupon, at 11:45 a.n., the subcommittee was adjourned.]

[Additional material submitted for the record follows.]
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Cctober 29. 1991

Congressman Robert Andrews
16 Somerdale Squara
Sometdale, NI 0B083

RE: Americans with Disabilities Act 1890

Dear Coqz;gxsﬁig‘:;;:;vsx

Az a result of your call to our Office, we began 8 survey to
enable us tO0 give you the latest and accurate informatien. The
gencial perspective ceflects ADA has done A& lor towards r&ising
the consciousness to issues surrounding persons with disabilities
but severs)l state 1t ie teo vague and lacks enforcement features.
With the Lou Harris Poll stating 66t of the disabled are
unemployed and 67% of this number want to be gainfully emplioyers,
the ability te implement ADA will be molded by court actions.

in New Jersey, Advocates like our local advisory Comminsion. are
needed to play a vitsl role in helping employsrs and the genecal
public at large to understand what teal ssoistance really
entalls. Ask the person with a disobility how to address thear
needs. This makes much morfe sense than Starting costly building
plans without thest input.

mMany are taking a waii and see Approach, while many more are
taking action Ly te@aching out to amployers and busanesses
offeriny assistance today. The latter approach is by far the
best. Don't Le atratd Lo come together, the time 18 Now.
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Plaase read on for other advocates who were 80 kind {o Qive us
thetr viawpoints.

Sincerely,
Jacquelyn M. Love
Director

JINL/Xd&
[ ) Margaret M. Smith, Freeholder
Attachmerntis

Faxed and Mailed
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SURVEY QN ADA

A Comment from a New Jersey Transit Advocate:

Implementation was a good thing. N.J. Transit, however, had started
to do many of the items in the ADA before it became law. The selection
of key rail stations was dispersed evenly between all stations by
the AT, This part of the plan is almost complete. Fublic hearings
will be held in the springtime.

Paratransit - Presently N.J. Transit is developing an ADA Paratransit
plan that must be submitted by January 26, 1992, Preceding this submission
Public Hearings will be held. During the development of both plans
N.J. Transit is actively seeking imput from individuals with disabilities
across the State.

It has boen the policy of N.J. Transit te purchase accessible
tuses before ADA,

lacking - Paratransit eligibLility criteria is too vague. The
intent of the ADA was to make the eligibility eriteria narrow, however
they left too many guestions unanswered. Nothing is concrete on how
"disabled onc must be''.

LCoun_ty Advisory Coninission Advocs_tf:

ADA hss no guidelines, therefore, it is only good while thare
is sttention paid to it. 1t Jacks teeth.

Until the law is totally in effect, all regulations and guidelines
will have & gradual impact on Section M.

44
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Survey/cont.

Suuthern N.J. Tri-County Advecate:

It 1s good that the ADA is here and available.

PATQD is doing a very good job adhering to ragulations.

Lacking in enforcement procedures. Regulations are too loose.

1t needs a format to bring disabled people together to start a
grassroots walchdog group.

A Northern N.J. County Advocate:

Their area is working with her through the Conmunity College
on workshops on tho ADA.

This Advocate is also working on individual assessments for
mmicipalitics on the ADA,

Their opinion on the A4 is thaut its real positiop is going to be
taken up in the courts. The good of AbA~bottom line is consciousness
raising at best, but its actual mplementation may be difficult.

Fvaluation tools for compliance are lacking. Checklists for all
aspects of ADA arc needed.

A Centra! N.J. County Advocate:

The passage of the ADA will bring attention to the needs of the
disabled.

Another Office For the bissbled is already working with outside
businesses on accessibilily standards. They are already working with
trying to have the business conmunity accopt employment of the
Handicapped without discrimination.

The results of the implementation of the ADA are guestionable.

Court cases could become prevelant.

.2 -
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Survey/cont.

A N.J. Agency Hend:

It was good to implement the AM. 1t brought atiention to the
disasbled commmity., There is a Jot of potential for good to come out
of this.

Lacking - Inforcement through funding seems to lacking.

The Agency Head fecls that menbers of Congress (House and Senate)
should be under the same rules and laws as everyope clse. lie states
that Congress is exempt not only from the ADA, lut the Section 504
rulings.

A N.J. Department Advucate:

This Advocate felt that the ADA gives everyone the same oppertunity.
Accessibility and/or accomodatias should be for everyone.

Hie also {elt tiat cost will be the big factor. The costs of
retrofitting with no provisions for either tax credits or other incentives
for the bWsiness and governmental conmunity could be a big stumbling block.

A. Southern N.J. County Advocste:

Was good to imploment ADA. Drought attention to persons with
disabilities.

Wil implement laws to accomodate the disabled which will bring
(he disabled into the work force which would have heretofore been
unavailable to them.

Jaw scoms to be overvhelwing., Difficult to implement without
specific guidelines.

- 4 -
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Washington. D.C. 20507

g‘\ U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

November 21, 1991

The Honorable Carl C. Perkins

Chairman

Subcommittee on Employment Opportunities
Committee on Education and Labor

U.S. House of Reprasentatives
wWashington, D.C. 20518

Dear Chairman Perkins:

Pursuant to your Novmber 4, 1991 request, I am submitting the
Equal Employment Opportunity Comnission’s responses to the
Subcommittes’s questions in follow-up to the October 130, 1991
hearing on EEOC‘’s implamentation of the Amaricans with Disabilities
Act.

Pleass let me know if you need any additional information.

Sinceraly,

Ronnie Blumenthal

Acting Director of Communications
and Legislative Affairs

Enclosure

47
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OVERSIGHT HEARING ON EEOC’S IMPLEMENTATION OF THE ADA
ADDITIONAL QUESTIONS TO EEOC

1. Regulation Addressing “Direct Threat®

The ADA permits the smployar to establish s qualification standard
that will exclude individuals who pose a "direct threat® to the
haalth or safety of other individuals in the workplaocs. XEOC, in
ths Title I requlations, goes beyond the statutory language by
adding the "iriividual®™ within the definition. what is EBOC’Ss
rationale for including thie provision and what will the Commission
do to prevant exployers from perly using the standard? Pilease
provide an axample where this standard might apply and an axample
wheres it would not apply.

The EEOC believes that the direct threat to sslf standard set
forth in its final regulations is necessary to ensure that
employers do not exclude individuals with disabilities from
employment opportunities because of myths and fears about safety.
The ADA does not itself exclude the employer defense of direct
threat to self. Nor does it preclude either the Commission or the
courts from establishing such a defense. To the contrary, the
report of the House Committee on Education and Labor states that an
exployer would not be required to hire an individual where the
entrance examination revealed a medical condition sufficient to
demonstrate a “high probablility of substantial harm if the
candidate performed the particular functions of the job in
question.® (H.R. Rep. No. 485, 10ist Cong., 2d Sess., pt. 2, at 73
(1990} ).

Moreover, the courts interpreting section 504 of the
Rehabilitation Act have read into it the concept of direct threat
to self. In doing so, however, the courts have utilized various
standards, many of which have permitted the consideration of
generalizations about the effect or progress of a disability or
about the anticipated future ability of the individual to perfornm
the job -- criteria that cannot be considered under the stringent
direct threat to self provision in the Commission’s regulations.

The Commission could have chosen to remain silent about direct
threat to self, but we decided instead to set forth a direct threat
to self standard as stringent as the direct threat to others
standard in the statute, and thereby foreclose the pessibility of
the future development of varying direct threat to salf standards.
Under the Commission’s direct threat standard, the smploysr must
show that the individual poses a significant risk of substantial
harm. The determination that an individual poses a direct threat
to self can only be based on the individualized assessment of
objective, factual, medical, and other evidence relevant to the
functions of the ijob, The opinion of the amployer and/or
spaculation about the individual’s future ability to perform the
job are irrelevant.
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The following exanples show situations where the direct threat
to self standard would -- and would not -- apply to exclude
individuals with disabilities:

(1) The standard would exclude from 8 4ob as a roofer
(working on the tops of houses installing, repairing,
or replacing roofs) a person who has a seizure
disorder, where his periodic seizures cause him to lose
consciousness and are not controlled by medication.

(2) The direct threat standard would not sxclude such a
person from the roofer job if his seizures were
controlled by medicine, or if he had been seizure
~free for saveral ysears.

2. XIntexpretive Guidelines

The Interpretive cGuidelines, which are an Appendix to the final
EEOC regulations to Title I of the ADA, have been described as
being as important to employers and disability advocates as ths
rule itself. How is EEOC plann to assure that the guidelines
are included wharsvar the Yegulations are found, for sxample, in
the Cods of Federsl Regulations, the EEOC ADA Manual or other EROC
ADA materxials?

The Interpretive Guidance is an Appendix to the commission‘’s
final regulations and will be included wheraver the final
requlations appear. Thus, for example, ths Guidanca, which already
appears with the regulations in the Americans with Disabilities Act
Handbook, will also be included in the Technical Assistanca Manual
to be issued by the EEOC in January 1992, and in the Code of
Federal Requlations.
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s. EEOC Egpployees with Disabilities

What psrcentage of the investigative staff at the district level
Dave disadilities? What percentage are mimorities?

Stati ol Livg 5 =
-as of September 10, 1991
number Parcantags

Total 1177 100.0
Individuals v/ Disabdbilities 160 13.6
White 402 34.2
silack 582 49.4
Hispanic 156 13.3
Asian An/Pac Isl 17 3.4
As Isdian/Algk Nat 7 0.4
Temale 644 54.7
o Risslng 13 (1.1%) Pending Identlficaticn

Nunber Farcentage
sotal 27 100.0
Individuals v/ Disabilities s 32.2
White 13 48.1
Black 12 44.4
Sispanic 3 3.7
Asian Am/FPao Isl 1 3.7
Am Indian/Alsk Nat 0 0.0
yemale 15 55.5

g
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EEOQ statistics of EFQC’s Field Investigative Staff -

as of September 30, 1991
¥unber Psroantage
Total 1150 100.0
Individuals w/ Disadbilities 154 13.4
Whitas 389 33.8
Black S70 9.6
Nispanic 188 13.8
Asian Am/Pac 1Isl 16 1.4
Am Indian/Alsk Nat 7 0.6
Tsmale 629 54.7

¢ Missing 13 7{1.1%) Fanding ldentification

4. "Ienpters”
Does the EEOC plan to use tasters in ADA enforcement?

The EEOC is in the process of devising guidance procedures for
organizations that wish to send testers into the work place to test
for employment discrimination. These guidelines vill encompass ADA
issues.

S. ADA Tax Credit

What are the plans to sducate employers about ths avalladbility of
the ADA tax credit anacted Dy the Congress last year? It is our
understanding that seotion 190, (& deduction for removing physical
darriers} bhas existed since 1983 but it bhas not Dbean utilised.
given this history, Bow do you Plan to educate employers &nd others
about this deduction and the new tax credit?

The Commission has developed a Fact Sheet antitled
®pigability-Related Tax Provisions Applicable to Businasses.®
(Attached) The Fact Sheet summarizes the three disability-related
provisions of the Internal Revenue Code spplicable to businesses:
1) Targeted Jobs Tax Credit (Titls 26, Internal Revenue Code,
saction 51); 2) Tax Deduction to Remove Architectural and
Transportation Barriers to People with Disabilities and Elderly
individua’s (Title 26, Internal Revenue Code, section 190); and 3)

4



48

Disabled Access Tax Credit (Title 26, Internal Revenue Code,
section 44). The Fact Sheet is included with all telephone and
correspondence requests to the Commission for information regarding
the ADA.

The jointly-developed EEOC and Department of Justice ADA
contains the same summary of the three disability-related
provisions described in the Fact Sheet. The ARA Technical
Assi ce Man will include this same material, as well as the
actual filing forms required by the Internal Revenue Service.

The EEOC booklet H
and the joint EEOC and Departmant
of Justice booklet
and Answerg include information on tha availability of the section
190 tax deduction and section 44 tax credit provisions.

As indicated in Chairman Kemp’s October 30 testimony before
the Subcommittee, EEOC will insert in the IRS quarterly mailing te
approximately 5.9 million businesses a notice stating the general
provisions and effective dates for the ADA. It is anticipated that
the availability of the tax provisions will be included in ¢*e
insert.

Finally, the availability of the disability-related tax
deductions and tax credit is contained in the model script used by
EEOC staff participating in the commission’s ADA Speakers’ Bureau.
Since its inception in July 1990, the Speakers Bureau has provided
more than 400 presentations to organizations such as employer
groups, disability groups, Federal agencies, hospitals, bar
associations, universities and human resource organizations.

6. Cooxdinatien

How does EEOC intend to work with disability related Fedaeral
agencies such as the Rebabilitation Services Adainistration, the
Adaninistration on Developmental Disadbilities, the Department of
Justice and the Dapartment of Labor?

Beginning in January 1591, the commission initiated weekly
coordination meetings of Federal agencies with enforcement
responsibilities under Titles I and IIXI of the ADA or with
experience with advocacy for or the provision of services to
individuals with disabilities. 1In addition to the Commission,
participants in these meetings represented the Rehabilitation
Services Administration and the National Institute on Disability
and Rehabilitation Research of the U.S. Department of Education,
the Civil Rights Division of the U.S. Department of Justice, and
the President’s Committee on Employment of People with
Disabilities. The Administration on Davelopmental pisabilities
joined the meetings beginning in June 1991. When the group meets

5
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again on November 21, participants will include the U.S. Departsent
of Transportation, the Federal communications Comnission, the
National Council on Disability, the Office of Federal Contract
Coppliance Programs of the U.S5. De rtoent of Labor, and the
Architectural and Transportation Barriers Compliance Beard. While
the EEOC will continue as the host agency, the Department of
Justice, in its role as coordinator far Federal technical
assistance efforts, will chair the s -tings.

significant cooperative effortas have bean conducted as &
result of this series of meetings to date. The Departmant of
Justice and EEOC, supplesented by funding from the National
Institute on Disability ana Rehabilitation Research, jointly
daveloped the booklat The Americans with Disabilities Act:
Questions and Answers and the ADA Handbook. The Department of
Justice and EECC have collaborated on a distribution stra for
the ADA Handbook to assure itse availability to public and specialty
libraries, legal and advocacy organizations, disability -ights
organizationa, and groups representing business and industry.

on October 30 and 31, a meeting was held in the washington,
D.C. area for all grantees, contractors and subcontractors funded
by Federal agencies for the purpose of providing technical
assistance on the ADA. Included in the meeting were
reprasentatives of: 1) Regional Disability and Business
Accompodation Centers, Materials Development Projects, and National
Training Projects funded by the National Institute on 7isability
and Rehabilitation Research; 2) ~~-nnical Assistance Programs
funded by the civil Rights Division of the DPepartment of Justice;
3) Short Term Training Project for Rehabilitation and Independent
Livi personnel funded Ly the Rehabilitation services
Adminis:xation; anmd 4) the National Training FProgram for
Individuails with Disabilities funded by the Equal Employment
opportunity Commission. In total, 31 faderally-funded ADA
technical assistance projects wers reprasanted. EEOC and
Department of Justice staff provided datailed presentations on the
provisions of the final requlations for Titles I, II and IXII of the
ADA, as weall as {nformation on the availability of technical
assistance matarials from both agencies.

As required by the Act, EEOC and the Office of Federal
contract Compliance Programs of the U.8. Department of Labor
promulgated coordination regulations to set forth procedures
governi the processin of compaaints that fall within the
overlapping jurisdiction of Title I of the ADA and Section 503 of
the Rehabilitation Act of 1973, as amended. In addition to this
proposed requlation, issued in the form of a msemorandum of
understanding (MOU), EEOC will participate in training of OFCCP
staff and provide ample supplies of technical assistance materials
regarding the employment provisions of the ADA. The EEOC-daveloped
poster, advising applicants and employees cf their right to
protection from employment discrimination, will include information

]
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on the laws enforced by OFCCP. The Coamigssion anticipates
distributing approximately 500,000 copiss of the new poster in
calendar-year 1992.

Similar coordination requlations and activities betwsen the
Commission and the Department of Justics will address potential
enforcement conflicts between the ADA and Section 504 of ths
Rehabilitation Act.

All of the Federal agencies participating in the coordination
meetings have assisted or provided input in the distribution of
EECC and Department of Justice ADA technical assistance materials.
The Commission also has reviewed and provided comment on technical
assistance materials developed by these agencies.

7. Accesaibility Isoues

Some of the local ocasaloads will invelve allegations of
disorimination by people with disadbilities who will need to have
ths case documents in an accessidle format, such as braille or
computer disc. Can you tell us how Your offioes are prsparing teo
deal with these situations?

SEOC needs to make available in accessidle format key documents
such as the interpretive index and the compliance manual. Pieaee
axplain the timatadle for accomplishing this and alsc describde the
éistridution methods you will use to make sure that psople with
Qisabilities will have aoccess to these documents.

Any forms which a charging party will be required to £111 out
him or herself, such as the Intake Questionnaire, will be available
in accessible fornmat, such as braille, or through the
interpretation of a reader. Also, a charging party who is vision-
izpaired or severely dyslexic who requests access to hia or her
case file through the Freedom of Information Act or in order to
file private suit will be provided with a reader, such as an
investigator, who is capable of interpreting the file. Translating
antire case files into braille would be uiduly time consuming and
expensive; moreover, many subtle aspects of documants which na¥
Xey to their importance as evidence cannot be conveyed by atra
translation of the text, i.e. notes in the margin, charts wh
must be visualized to be understood, etc. In the Commission’s
experience, providing readers/translators for charging parties who
do not speak English has proven to be the most effective method of
interpretation.

be
ht
ch

EEOC’s ADA Title I final requlations, including the
interpretive appendix is available from the commission in the
standard alternative formats (i.e., bratlle, 1large print,
electronic file on computer disk, and audio-tape) to make it
accessible to persons with visual impairments.

7
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The ADA Technical Assistance Manual, to be published in
January 1992, will be available from the Commission in the
aforementioned standard alternate formats.

The ADA Handbook, published jointly by the Department of
Justice and EBOC, is available from the Department of Justice in
the same standard alternate formats.

In addition to the ADA Technical Assistance Manual, the mzancy
{s also developing sections on the ADA for the EEOC Compliance
Manual. The Compliance Manual is an internal document that
instructs Commissicn investigators and lawyers on the law, policy
interpretations and procedures to be used in processing charges
under all of the statutes enforced by the Commission. The two
large volumes are constantly evolving with equal employment law.

The Commission does not sell, lend, or send copies of the
entire Manual to the public. The Manual is, however, available for
review and use by the public at the Commission’s headquarters
1ibraxy and all Commission field offices. Pursuant to section 504
of the Rehabilitation Act of 1973, as amended, and the commission’s
implemanting requlations (29 C.F.R. Part 1615), the Compission will
pake its compliance Manual available to visually-impaired mesbers
of the public under the same restrictions that it {mposes on the
non-disabled public. Wwhen an individual with a visual impairment
sakes an appointment with the library to use the Compliance Manual
(as non-disabled members of the public are required to do), he or
she can request the services of a commission-provided reader. The
1ibrary also bas various audio and wmagnification equipment and
software, including a VTEXK reader. 1In addition, an individual can
request, in advance, or after visiting the library, that the needed
portion or section of the Compliance Manual be made available in an
accessible format, such as on audio-tape, to take from the library,
just as s non-—disabled person can photocopy sections of the Manual
while at the library. At this time, the older saections of the
Compliance Manual are not on computer disk, but those later
sections that are on disk can be made available in that format or
in braille. Requests for these formats are handled on a case-by~
case basis. The Commission will maks every effort to reéspond to
such requests as quickly as possible.

The EFOC Compliance Manual is also published and sold by the
Bureau of National Affairs (BNA), the Commerce Clearinghouse (CCH),
and several other commercial publishing houses. They do not,
however, contract with the Commission for its publication. The
Commission will make one copy of the Compliance Manual available to
any publisher who requests a copy for the purpose of publishing it.
The publisher is not, however, under any contractual obligation teo
publish the Manual. The Commission is ready to make the Compliance
Manaal available to any entity, such as the National Library
Servi~e for the Blind of the Library of Congress, the American
Pristing House for the Blind or Recordings for the Blind, Inc.,

8
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that would like to publish the Compliance Hanual in an accessible
format. Further, the cCommission is surveying various national
organizations representing individuals who are blind or visually
impaired to determine the potential market for the Manual in
variocus alternate formats. This publication will be made available
to publishers with experience in publishing the Manual, but with no
prier history of accessible formats for publications.

8. Nnxitise Industry

Given the fact that the maritime industry is responsidle under
aduiralty lav to provide a ssavorthy vessel in terms of aguipment
And personnel, hov will the EEOC view current physical qualifying
factors practiced within the industry in the ocontext of ama
provisiona?

Will the EEOC work with the U.S. Coast Guard, other involved
federal agencies, and the industry to determine whether Physical
qualifying factors currantly in use and relavant maritime statutes
and requlations currently in effeot are consistent with apa
provisions?

If it is discernsd that inconsistencies exist betwean the ADA and
currsat industry practice in detarmining fitness for duty, as
required under existing maritime statutes andé requlations, what
course of action will be expected from the maritime industry ang,
vhan making its decision, what veight will the =EEOC place on
axisting maritime laws ana regulations? will the ADA Preempt
exicting relevant maritime statutes and regulationa?

Like other transportation industries, the maritime industry
has established certain physical and mental qualification standards
for its employees (in the case of the maritime industry, able
Seamen and other crew members). The united States Coast Guard also
has regqulations and quidelines concerning the ritness of crew
meabers.

Under the Commission’s ADA regulations, where a federal law or
regulation requires an smployer to take a certain action that would
conflict with the ADA, or prohibits an enployer from taking a
certain action that would otherwise be required by the ADA, the
federzl law or regulation can ta used as a defense to an ADA chargs
of discrimination. Therefore, to the axtent that the maritise
industry applies a qualfirication standard required by the coast
Guard, it may continue to use that standard and will not be found
to have violated the Title T implementing regulations.

The purpose of allowing the defense of conflicting federal
laws under the Commission’s Title I regulations is to ensure that
emnployers are not caught in ths middle of conflicting federal

9
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requirements, and that any potential conflicts between the ADA and
other federal laws or regulations are resolved directly betwsen the
federal agencies.

Pursuant to Executive Order 12067, all federal departments and
agencies are required to advise and offar to consult with the Equal
Employment Opportunity Cosmission (EEOC) regarding any proposed
rules, regulations, policies, procedures, or orders concerning
sgual esployment opportunitf, except those issuances related to
internal management and administration. Inasmuch as regulations
pertaining to physical or mental qualifications required of arew
sambers would affect the equal employment opportunities of
individuals with disadbilities in the maritime industry, such
regulations and policies are to be submitted to the EEOC for review
for consistency with the ADA. In addition, the EEOC may ravisv
axisting federal regulations and initiste the coordination procsss
vhera appropriate. The issuing agency will be requested to bring
its regulations into compliance with the ADA standards if
inconsistences exist. In this manner, employers will not be caught
in an untenable position and individuals wvith disabilities will be
assured broader access to employment.

In the event that state or local laws, regulations, or
ordinances establish regquirements for crew mambers of vessels
operating within their jurisdiction, any conflict with the ADA will
ba resolved in favor of the ADA, a federal statute.

To the extent that the maritime industry has established its
gwn physiral or mental qualifications, such qualifications must be
job-related and consistent with business necessity if they screen
out or tend to screan out individuals with disabilities. Where
safety is implicated, the employer must show that individuals with
disabilities who do not meet the established qualifications pose a
direct threat to the health or safety of thamselvaes or others that
cannot be eliminated or reduced to an acceptable level by
reasonable accommodation. As indicated in our answer to question
1, the direct threat standard requires a showing that an individual
with a disability would incur a significant risk of substantial
harm if (s)he performed the job in question. It should be noted
that this same direct threat standard will be applied to federal
requlations during the interagency coordination process pursuant te
Executive Order 12067.

Undar the ADA, is physical agility testing oconsidarsd a smsdical
axan? Can physical agility testing bas perforsed bdefores tha
tantative job offar? OUnder the ADA, can one distinguish detween
the routine and dangerous employment gonditions when determining an
applicant’s sbility to perfors physically stranuous tasks?

The Interpretive Guidance published as an Appandix to the
Commission’s final regulations specifically provides that

10
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#(pjhysical agility tests are not medical tests and so ray be given
at any point in the application or employment process.® 56 FR
35750. Thus, they can be administered before & conditional job
offer is oxtended.

An applicant with a disability wmust bz able to perform the
egssential functions of the position held or desired with or without
reasonabla accommodation. If the essential functions of the
position require the individual to perform ¥physically strenucus
tasks" in *“dangerous® situations, an employer can astablish and
apply Job-related qualifications that are necessary for the
parformance of such functions.

Under the ADA, can an smploYer ask an  exployee to
sxplain/demonstrate how bhe would perform the 4job when returning
after an injury?

For purposes of the ADA, "returning employees® are considared
to be employees, not applicants. An employer is prohibited from
mak any mnedical inqui as to whether an employee has a
disability uniess such inquiry is job-related and consistant with
business necessity.

An employer may ask an employee, & "returning employee,® or an
applicant to describe or to demonstrate how s/he can parform job-
related functions with or without reasonable accommodation. It
should be noted, however, that the returning employee is qualified
under the ADA if (s)he can perform the essential functions of the
job with or without reasonable accommodation.

Is an inguiry into ths bhistory of an individual’s worker’s
compensation claim a prohidited pre~smployment inguiry? Is an
inquiry into a ocandidate’s worker’s ocompenistion DRistory
parmissidle whan Jjob related and oconsistent with Dusiness
necessity?

Ingquiries about an applicant’s workers’ confensation history
are not permigsibla at the pre-~offer stage inasmuch as such
questions are likely to reveal medical information (i.e., their
history of work-related injuries) that an suployer could not
inquire into directly. However, inquiry into &8 person’s workars’
compensation history may be made after a conditional offer of
employmant has been extended.

Inquiries at the post-offer stage do not have to be Jjob-
related and consistent with business necessity. However, if an
offer of employrent made to an individual with a disaoility is
subsequently withdrawn because of a disability, the exclusionary
selection criterion must be job-related and consistent with
business necessity. If safety to self or others is implicated, an

11
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employer may consider an applicant’s history of numerous on-the-~job
injuries in determining whether, in doing the job in question,
{s)he would pose & high probability of substantial harm that cannot
be eliminated or reduced to an acceptable level by reasonable
accommodation. The fact that a erson has filed numerous workars’
compensation claims on previous jobs does not, in and of itself,
prova that there exists a high probability of substantial harm.

Under the ADA, if thers are two identical applicants for a position
and one bhas an ability to perfors a marginal jod fuanction and the
other is unadle to psrfoxrm this function, is the employsr required
to hire the disadled indiviaual?

An employer may hire the "best qualified” applicant for a
position. The ADA, however, prohibits an employer from denying a
job to a qualified individual with a disability because of the
disability. Por this reason, an employer could not refuse to hire
an individual who could perform the essential functions of a
position becauss the individual’s disability prevented him or her
from performing a marginal function.

The EEOC regulations cite that it would be unlawful for an saployer
to reject an otherwise qualified applicant whose spouss has &
disadility becauss of the dalisf that the applicant would have to
aiss work freguently or leave worX sarly to care for the spouse.
Is it lawful im such a situation for the smployer to ask the
applicant if be/she would be required to miss work because of the
spousa? If the applicant ansvers in the affirmative, ie it then
lawful to deny the applicant employment?

The ADA does not prohibit an employer from asking an applicant
if (s)he would be required to miss work because of a spouse’s
disability. An employer could deny employment to such an applicant
wvho indicated that (s)he could not meet an employer’s estabdlished
time and attendance policies. However, if the applicant indicated
that (s)he could satisfy such policies or 1if the applicant
indicated that (s)he would not miss any work because of a disabled
spouse and was nonethelsss denied the job, the employer’s question
aight be probative of an intent to discriminate on the basis of the
applicant’s relation with a person with a disability.

T™he ADA requires that reasonadls accommedations e made for the
disabled. This namaly applies to changas in the workplace, does it
also appiy to changes on vessels or tovboats?

The duty to accommodate appliss to any place of work used by
a qualified individual with a disability. Vessels and towboats,
therefore, might have to be modified to meet the accessibility
needs of a particular employes, if that would not impose an undue
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hardship. Clearly, vessels and towboats are very different work
anvironments from offices, and this would be a relevant factor in
determining undue hardship in at least two respects. First, an
accommodation is not required if {t would fundanentally alter or
disrupt the enployer’s business or present significant difficulty.
Second, an accommodation that imposes a significant expense on an
amployer in relation to the employer’s available resources is also
not required.

Does the EEOC plan to provide techuical assistance to trade
associations regulating the maritime industry?

The EEOC is providing specific technical assistance to the
maritime industry through ite review of an industry "Information
Guide on the ADA". 1In January of 1992, the Commission will publish
its Technical Assistance Manual which will be available to the
maritize industry as well as to the general public. The Manusl
will ba a major "how to® resource for employers, with guidance on
reasonable accommodation as well as other aspects of compliance.
The Manual will also include a directory of technical assistance
resources.

. Genoxal Eealth of EEOC/ADEA Clains

What actions are bdeing takem Dby EEOC to ensure that age
discrimination chaxges are processed in time, by bdoth BROC district
offices and TFEPAs, to meet the ADEA‘S two-ysar statute of
limitations? will it Dde necessary for Congress to pass an "ADCAA
III™ during the 1024 Congress?

EEOC has taken many significant measures to prevent ADEA
charges from lapsing the two-year statute of limitations:

. In FY 1988 EEOC field offices were instructed to resolve ADEA
charges that were nearing the statute of limitations on a priority
basis. EBOC was able to assign 128 additional investigators,
Since then, EBOC has resolved mors ADEA charges than it has
received to process.

bd Improvaments to EEOC’s computerized tracking systems began in
1986 and have been further developed and improved without
additional appropriated funds. These systems have allowed the
agency to establish tracking programs for past and current records
and permit us to analyze and nonitor enforcement activities
nationwide.

* The improvements in computer systaems provided EFoc the tools
to develop a comprehensive cass management systam. A series of
programs were developed to monitor the movement of charges by units
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and office., Programs allov managers to track ADEA charges by date
of alleged violation or by expiration date of the filing suit
rights. On specific dates for ADEA charges, written notices are
mailed to Charging Parties advising of their suit rights.

* EEOC has not had comprehensive training since 1987. Howevar,
in FY 1991 we spent $1.2 million to provide some initial training
to EROC staff: investigative staff in improved investigative
techniques; field office directors and supervisors in supervisory
responsibilities and implementation of the charge mnanagement
programs; computer and data operators on ways to better utilize
agency computers to assist office management. Headquarters
management staff also developed a series of routine reports to
anhance the monitoring of charges and some training videos to
provide ongoing on~the-job training to the staff.

. EEOC took action to prevent the inadvertent lapsing of the
faderal statute of limitations of charges being processed by FEPAs.

* In April 1988 field offices wera instructed to immediately
implement a system to monitor charges processed by FEPAs.

® EEOC District Directors were instructed to contact the FEPAs
within their jurisdictions to ensure that age charges were handled
on a priority basis.

* The FEPAs were asked in April 1989 to reconcile their local
data bases with a National Data Base Printout of lapsed age charges
in the FEPAsS.

* On July 6, 1990 the field offices were told to identify every
age charge in an FEPA’s inventory that had aged 15 months from the
date of violation and "to assume jurisdiction over each FEPA age
charge which is still open in an FEPA‘s inventory after 16 months.”
FEPAS would not receive contract credit for charges still open
after 16 months.

* For FY 1992 the field offices are being instructed to "assune
jurisdiction over each FEPA age charge which is still open after 14
nonths from the date of the earliest alleged violation.® This
authority is being written into the worksharing agreemants for FY
1992.

* Until fiscal Yyear 1991, District Directors were held
accountable for lapsed ADEA charges in their own office’s
inventory. But in the FY 1951 mid-year performance reviews, Field
Management underscored these Directors’ responsibility for ADEA
charges lapsing in their FEPAs’ inventory.
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" EEOC is workxing to implement a uniform case managemsent systen
in the FEPAs which should help them track and monitor age charges.
In FY 1992, the Commission will adapt the case management training
for EEOC supervisors to the needs of FEPA enforcement managers.

* EEOC has established a State and Local Division in the
proposad Charge Resolution and Review Program that will allow more
cantralized EEOC influence over the FEPA operation and allow
additional review of the quality of FEPAs’ charge resolutions.

Recent passage of the cCivil Righte Act of 1991 which
eliminates the two-year statute of limitations under the ADEA,
together with the measures EEOC has taken to gain greater control
over its workload preclude the necessity for additional ADCAA
legiglation.

10. gtatistics
How many individuals 18 to 64 years 014 have disabilities?

Of the noninstitutionalized U.S. population over 15 years old,
an estimated 7.5 percent (13.5 million people) are severely limited
in the functions of seeing, hearing, spsaking, lifting or carrying,
walking, using stairs, getting arcund inside or outside, or getting
into and out of bed.

Of the 13.3 million people with a work disability (8.6 percant
of the working age population ~- 16 to 64 years old), 33.6 percent
are in the labor force and 15.6 percent ara unemployed. Thase
values are very different from those of the population with no
disability (140.0 million) which has a labor force participation
rate of 78.5 percent, and an unenmployment rate of 6.8 percent.
Only 19.7 percent of the people with a work disability are employed
full-time. In comparison, 59.4 percent of pecple without a work
disability are employed full-time. (1987) Source: chartbook on

88, National Institute on Disability
and Rehabilitation Research, U.S. Department of Education, 198%.

It is important to keap in mind that the definition of
disability used by governmental entities for the purpose of
collecting population statistics may not be immediately comparable
to the definition of disability applicable to the ADA. In passing
the ADA, Congress adopted the definition of disability from the
Rehabilitation Act definition of the term ®"individual with
handicaps.® By so doing, Congress intended that the relevant
casalaw developed under the Rehabilitation Act be generally
applicable to the tarm “disability® as used in tha ADA.

The definition of the term "disability” is divided into thres
parts. An !ndividual must satisfy at least one of these parts in
order to be considered an individual with a disability for purposes
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of the ADA. An individual is considered to have a "disability® if
that individual either (1) has a physical or mental impairment
which substantially limits one or mors of that person’s major life
activities, (2) has a recoxd of such an impairment, or, (3) is
regarded by the covered entity as having such an impairment.

o understand the meaning of the term “disability,® it is
necessary to understand, as a preliminary matter, what is meant by
the terms "physical or mental impairment,” "major life activity,*
and "substantially limits.*®

Physical or mental impairment in the ADA adopts the definition
of the tera "physical or mental ippairment® found in the
regulations implementing Section 504 of the Rehabilitation Act at
34 CFR part 104. It defines physical or mental impairment as any
physiological disorder or condition, cosmetic disfigurement, or
anatomical loss affecting one or more of several body systems, or
any mental or psychological disorder.

The existence of an impairment is to be determined without
regard to mitigating measures such as medicines, or assistive or
prosthetic devices. For example, an individual vith epilepsy would
ba considered to have an impairment even if the symptoms of the
disorder were completely controlled by medicine. Similarly, an
individual with hearing loss wruld be considered to have an
impairment even if the condition were correctable through the use
of a hearing aid.

It is important to distinguish between conditions that are
impairments and physical, psychological, environmental, cultural
and economic characteristice that are not impairments. The
definition of the term "impairment® does not include phyasical
characteristics such as eve color, hair color, left-handedness, or
height, weight or muscle tone that asre within "normal® range and
are not the result of a physiological disorder. The dafinition,
likewise, does not includae characteristic predisposition to illness
or disease. Other conditions, such as pregnancy, that are not the
result of a physiological disorder are also not impairmants.
similarly, the definition does not include common personality
traits such as poor judgment or a quick temper vhere these are not
symptoms of a mental or psycholegical disorder. Environmental,
cultural, or economic disadvantages such as poverty, 1lack of
education or a prison record are not impairments. Advanced age, in
and of itself, is also not an impairment. Howaver, various medical
conditions commonly associated with age, such as hearing loss,
osteoporosis, or arthritis would constitute impairments within the
meaning of the ADA.

Major life activitiss in the ADA adopts the definition of the
tern "major life activities® found in the requlations implementing
Section 504 of the Rehabilitation Act at 34 CFR part 104. “Major
1ife activities®™ are those basic activities that the average person
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in the general population can parform with little or no difficulty.
Major life activities include caring for oneself, perforsing manual
tasks, walking, seeing, hearing, epeaking, breathing, learning, and
working. This list is not exhaustive. ror example, other major
life activities include, but are not limited to, sitting, standing,
1ifting, reaching.

Determining whether a physical or mental impairment exists is
only the first step in determining whether or not an individual is
disabled. NMany impairments do not impact an individual‘s life to
the degree that they constitute disabling impairments. An
impairmant rises to the level of disahilit{ if the impairment
substantially limits one or more of the individual’s major 1life
activities. Multiple impairments that combine to substantially
1imit one or more of an individual’s major life activities also
constitute a disability.

The ADA and EEOC requlations implementing the ADA, like the
Rehabilitation Act of 1973, do not attempt a ®laundry list® of
impairments that are “"disabilities.™ The determination of whether
an individuesl has a disability is not necessarily based on the nane
or diagnosis of the impairment the person has, but rather on the
effect of that impairment on the life of the individual. Some
impairments may be disabling for particular individuals but not for
others, depending on the stage of the disease or disorder, the
presence of other impairments that combine to make the impairment
disabling or any number of other factors. Other impairments,
howaver, such as HIV infection, are inherently substantially
limiting.

On the othar hand, temporary, non-chronic impairments of short
duration, with little or no long tsrm or permanent impact, are
usually not disabilities. Such impairments may include, but are
not 1limited to, broken 1limbs, sprained {oints, concussions,
appendicitis, and influenza. Similarly, except in rare
circumstances, obesity is not considered a disabling impairment.

An impairment that prevents an individual from performing a
major 1life activity substantially linits that major 1ife activity.
For example, an individual whose 1legs ars paralyzed |is
substantially limited in the major life activity of walking because
he or she is unable, due to the impairment, to perform that major
1ifa activity.

Alternatively, an impairment is substantially limiting if it
significantly restricts the duration, manner or condition under
which an individual can perform a particular major life activity as
compared to the average person in the general population’s ability
to perform that same major life activity. Thus, for example, an
individual who, because of an impairment, can only walk for very
brief periods of time would be substantially limited in the major
life activity of walking. An individual who uses artificial legs
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would lixewise be substantially limited in the major life activity
of walking because the individual is unable to walk without the aid
of prosthetic devices. similarly, a diabetic who vithout insulin
would lapse into a coma would be substantially limited because the
individual cannot perform major life activities without the aid of
medication.

EEOC Title I regulations note several factors that should be
considered in making the determination of whether an impairment is
substantially 1liniting. These factors are (1) the nature and
severity of the impairment, (2) the duration or axpected duration
of the impairment, and (3) the permanant or long texm impact, or
the expected persanent or long tera impact of, or rasulting fros,
the impairment. The term “duration,” as used in this context,
refers to the length of time an impairment persists, wvhile the tern
wimpact® refers to the residual effects of an impairment. Thus,
for example, a broken leg that takes aight weekxs to heal is an
impairment of fairly brief duration. However, if the broken leg
heals improperly, the *impact® of the impairment would be the
resulting permanent 1linmp. Likewise, the effect on coomitive
functions resulting from traumatic head injury would .. the
=impact® of that impairment.

The determination of whether an individual is substantially
limited in a major life activity must be made on a case by case
basis, without regard to mitigating measures such as medicines, or
assistive or prosthatic devices. An individual 1is not
substantially limited in a major life activity if the limitation,
when viewed in light of the factors noted abovae, does not amount to
a significant restriction vhen compared with the abilitiss of the
average person. For example, an individual who had onca been able
to walk at an extraordinary speed would not be substantially
lisited in the major 1ife activity of walking if, as a result of a
physical impairment, he or she were only able to walk at an average
speed, or even at moderately below average spesd.

1t is important to remember that the restriction on the
performance of the major life activity must be the result of a
condition that is an impairmant. As noted earlier, advanced age,
physical or personality characteristics, snd environmental,
cultural, and economic disadvantages are not impairments,
Consequently, even if such factors s@bstantially limit an
individual’s ability to perform a wmajor 1life activity, this
limitation will not constitute a disability. For exampls, an
individusl who is unable to read because he or she was never taught
to read would not be an individual with a disability because lack
of education is not an inmpairment. Howsver, an individual who is
anable to read because of dyslexia would be an individual with a
disability because dyslexia, a learning disability, i{s an
izmpairmant.
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If an individual is not substantially limited with respect to
any other major life activityv, the individual‘’s ability to perform
the major life activity of working should bda conasidered. If an
individual is gsubstantially limited in any other major life
activity, no determination should be made as to whether the
individual is substantially limited in working. For example, if an
individual is blind, j.g,., substantially limited in ¢he major life
activity of seeing, there is no need to determine whether the
individual is also substantially limited in the major 1ife activity
of working. The determination of whether an individual is
substantially limited in working must also be made on a case by
casa basis.

The regulations implementing the ADA Title I provisions 1list
specific factors that may be used in making the determination of
whether the limitation in working is "substantial.® These factors
are:

{1) the geographical area to which the individual has
reasonable access;

{2) the job from which the individual has been disqualified
because of an impairment, and the number and types of jobs
utilizing similar training, knowledge, skills or abilities,
within that geographical area, from which the individual is
also disqualified because of the impairment (class of jobs);
and/or

{(3) the job from which the individual has been disqualified
because of an impairment, and the number and types of other
jobs not utilizing similar training, Xnowledge, skills or
abilities, within that geographical area, from which the
individual is also disqualified because of the impairment
(broad range of jobs in various classes).

Thus, an individual is not substantially limited in working
just because he or she is unable to perform a particular job for
one employer, or because he or she is unable to perform a
specialized 3Job or profession requiring extraordinary skill,
provess or talent. For example, an individual who cannot be a
caommercial airline pilot because of & minor vision impairment, but
who can be a commercial airline co-pilot or a pilot for a courier
service, would not be substantially limited in the major 1iifse
activity of working. Nor would a professional baseball pitcher who
devalops a bad elbov and can no longer throw a bassball be
considered substantially limited in the major 1lifa activity of
working. In both of these examples, the individuals are not
substantially limited in tha ability to perform any other major
life activity and, with regard to the major 1life activity of
working, are only unabls to perform either a particular specialized
job or a narrow rangs of jobs.
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On the othaer hand, an individual does not have to be totally
unable to work in order to be considered substantially limited in
the major 1life activity of working. An individual is substantially
limited in working if the individual is significantly restricted in
the ability to perform a class of jobs or a broad range of jobs in
various classes, when compared with the ability of the average
person with comparable gqualifications to perform those same jobs.
For example, an individual who has a back condition that prevents
the individual from perforsing any heavy labor job would be
substantially limited in the major 1ife activity of warking because
the individual‘s inmpairment eliminates his or her ab ity to
perfors a class of jobs. This would be so even if the {ndividual
vere able to perform jobs in ancthar class, £.4.., the class of
seni-skilled jobs. Similarly, suppose an individual has an allergy
to a substance found in most high risa office puildings, but seldom
found elsowhere, that makes breathing extremely difficult. Since
this individual would be substantially limited in the ability to
perform the broad range of jobs in various classes that are
conducted in high rise office buildings within the geographical
ares to which he or she has reasonable accass, he or she would be
substantially limited in working.

The terms "number and types of jobs® and "number and types of
other jobs,® as used in the factors discussed above, are not
intended to require an onerous evidentiary showing. Rather, the
terms only require the presentation of svidence of dganaral
employment demographics and/or of recognized occupational
classifications that indicate the approximate number of jobs (f.9..,
“few,® "many,” "most®) from which an individual would be excluded
because of an impairment.

1f an individual has a "mental or physical impairment” that
wsubstantially limits® his or her ability to perfors one or more
*major life activities,” that individual will satisfy the first
part of the regulatory definition of ®disability” and will be
considered an individual with a disability. An individual who
satisfies this first part of the definition of the temm
»disability® is not required to demonstrate that he or she
satisfies sither of the other parts of the definition. However, if
an individual is unabls to satisfy this part of the definition, he
or she may be able to satisfy one of the other parts of the
definition.

The second part of the definition of disability provides that
an individual wr:h a record of an impairment that substantially
limits a major life activity is an individual with a disability.
The intent of this provision, in part, {s to ensure that people are
not discriminated egainst because of a history of disability. For
example, this provision protects formaer cancer patients from
discrinination based on their prior medical history. This
provision alse ensuras that individuals are not discriminated
against because they have been misclassifisd as disadbled. For
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example, individuals misclassified as 1learning disabled are
protected from discriminatfon on the basis of that erroneous
classification.

This part of the definition is satisfied if a record relied on
by sn employer indicates that the individual has or has had a
substantially limiting impairment. The impairment indicated in the
record must ve an impairment that would substantially limit one or
more of the individual’s major 1life activities. There are many
types of recoxrds that could potentiallr contain this information,
including but not limited to, education, medical, or enployment
records.

The fact that an individual has a record of being a disabled
veteran, or of disability retirement, or is classified as disabled
for other purposes does not guarantee that the individual will
satisfy the definition of “disability® under the ADA. other
statutes, regulations and programs wmay have a definition of
*disability™® that is not the same as the definition set forth in
the ADA and contained in EROC regulations. Accordingly, in order
for an individual vho has bcen classified in a record as "disabled®
for some other purpose to be considered disabled for purposes of
the ADA, the impairment indicated in the record must be a physical
or mental impairment that substantially limits one or more of the
ind{vidual’s major 1ife activities.

If an individual cannot satisfy either the first part of the
definition of “disability* or the second "record of™ ,art of the
definition, he or she may be able to satisfy the third part of the
definition. The third part of the definition provides that an
individual who is regarded by an employer or other covered entity
as having an impairment that substantially 1imits a major 1ife
activity is an individual with a disability.

There are three different ways in which an individual may
satisfy the definiticn of "being regarded as having a disability":

(1) The individual may have an impairment which is not
substantially limiting but {s perceived by the employer or
other covered entity as constituting a substantially limiting
impairment;

{2) the individual may bhave an impairment which is only
substantially 1limiting because of the attitudes of others
toward the impairment; or

{(3) the individual may have no impairment at ali but is
regarded by the employer or other covered entity as having a
substantially limiting impairment.

An individual satisfies the first part of this definition if
the individual has an impairment that is not substantially
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1imiting, but the covered entity perceives the impairment as being
substantially 1limiting. For example, suppose an smployee has
controlled high blood prassure that is not substantially limiting.
If an employar reassigns the individual to 1ess stranuous work
because of unsubstantiated fears that the individual will suffer a
heart attack if he or she continues to perform strenuous work, the
azployer would be regarding the individual as disabled.

An individual satisfies the second part of the "regarded as”™
definition if the individual has an impairment that is only
substantially limiting because of the attitudss of others toward
the condition. For axample, an individual may have a prominant
facial escar or disfigqurement, or may have a condition that
pariodically causes an involuntary jsrk of the head but does not
limit the individual‘s major 1life activities. If an exmployer
discriminstes against such an individual because of the negative
reactions of custosers, the semployer would be regarding the
individual as disabled and acting on the basis of that perceived
disabilicy.

An individual satisfies the third part of the "regarded as®
definition of "disability™ if the employer or other covered sntity
erronecusly believes the individual has a substantially limiting
impajirment trat the individual actually does not have. This
situation or !4 . *«Cur, for example, if an employer discharged an
employee f .uspriv.¢ to a rumor that the employee is infected with
Humen Imm. ok il ony Virus (HIV). Even though the rumor is
totally wuf. wn":” «i! the individual has no impairment at all, the
indivadus: me.ferad an individual with a disability because
the employ. yv.¢} ¢ of this individual as being disablaed. Thus,
in this exc 2 e. “e employer, by digcharging this employee, is
discriminatisg «»3 the basis of Jd'rability.

The rationals for the "reg- .4 as" part of the definition of
dinahilit{ was articulated bty th. Supreme Court in the context of
the Rehabilitstion Act of 1273 {ir fchool Board of Nassau County v,
Arline, 480 U.S5. 273 (1987). The Court noted that, although an
individual may bBhave an impairment that does not in fact
substantially limit a major life activity, the reaction of others
may prove 3just as disabling. *such an impairment =might not
diminish a person’s physical or mental capabilities, but could
neverthelass substantially limit that person‘’s ability to work as
& result of the negative reactions of others to the impairment.®
480 U.S. at 283. The Court concluded that by including *regarded
as® in the Raehsbilitation Act’s definition, "Congress acknowledged
that society’s accumulated myths and fears about disability and
diseases are as handicapping as are the physical limitations that
flow from actual impairment.®™ 480 U.S. at 284.

An individual rejected from a job because of the "myths, fears
and sterotypas” associated with disabilities would be covered under
this part of the definition of disability, whether or not the
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esployer’s or other coversd entity’s perception were shared by
others in the field and whether or not the individual’s actual
physical or mental condition would ba conasidered a disability under
the first or second part of this definition. As the legislative
history notes, sociologists have identified common attitudinal
barriers that frequently result in employers excluding individuals
with disabilities. Thesa include concerns regarding productivity,
safaty, insurance, liability, attendance, cost of accommodation and
accassibility, workers’ compensation costs, and acceptance by
coworkers and customers.

Therafore, if an individual can show that an employer or other
covered entity made an employment dacision because of a perception
of disability based on "myth, fear or stereotype," the individual
will satisfy the "regarded as® part of the definition of
disability. If the employer cannot srticulate a non—discriminatory
reason for the employment action, an inference that the employer is
acting on the basis of “myth, fear or sterecotype® can be drawn.
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Aruitoxt provided by Eic:

FACTS ABOUT
DISABILITY-RELATED TAX PROVISIONS

The three disability-releted provisions in the Internal Revenue Code are of particular
interest to businesses and poople with disabilities.

TARGETED JOBS TAX CREDIT
(Title 26, Internal Revenue Code, section 51)

Employers are eligible to receive a tax cmdit in the amount of 40 peroent of the first $6,000 of
first-year wages of & new employee who has 2 disability. There is no credit after the first year
of employment. For an employer to qualify for the cradit, 2 warker must have deen employed
for af least 90 days or have completed at keagt 120 hours of work for the employer. The
Revenve Reconciliation Act of 1990, Public law 101-508, extended this tax credit through
December 31, 1991,

TAX DEDUCTION TO REMOYE ARCHITECTURAL AND TRANSPORTATION
BARRIERS TO PEOFLE WITH PSABILITIES AND
ELDERLY INDIVIDUALS
{Title 26, Internal Revenue Code, section 190)

Allows a deduction for “qualified srchitectural and transportation barrier removal expenses.”
Only expenditures that are for the purpose of making any facility or public transportation vehicle
owned or lessed by the taxpayer for use in coanection with his or her tade or business more
accessible to, and usable by, handicapped and elderly individuals are eligible for the deduction.
The taxpayer must estahlich to the satisfaction of the Secretary of the Treasury, that the
resulting removal of the barrier meets the standands promulgated by the Secretary with the
concurrence of the U.S. Architectural and Transportation Barriers Compliance Board.

For purposes of this section, 2 “handicapped individual® is any individual who has a physical
or mental disability (including, but pot limited to, deafress and blindness) which, for that
individual, constitutes or results in a functional limifalon o employment, or who has any
physical or mental impairment that substantially limits coe or mone major life activities of the
otividual,

The daduction may not excoad $15,000 for any tmxable year. (The maximum deduction had
been $35,000 prior to passage of Public Law 101-508 in 1990, which jowered the maximum
deduction.)

{over)




68

DISABLFD ACCESS TAX CREDIT
(Title 26, Internal Revoaue Code, section 44)

This tax credit is zvailable to "eligible small busisesses” in the amount of S0 percenn of “eligible access
expenditures® for the taxabie yrar that exceed $250 dut do ot exceed $10,250.

*Eligible small businexses® are thoss businesses with either:

2) $1 million or fess in gross receipts for the preceding tax year; of
b) 30 or fewer full-time employces during the prceding tax year.

“Eligible sccess expenditures” means amounts paid or incurred by an eligible small business for the
purpose of enzbiing the small dusiness to comply with the sppiicable requirements under ADA. Certain
types of expenditures mrc listed ms included under the meaning of the term “eligible access
expenditures.® These include smounts paid or incurmed:

1) for the purpose of removing architectural, communication, phtysical, or transportation brsriers that
prevent & business from being accessibie to, ar ussbie by, individuals with dissbilities;

#i) to provide qualified readers, taped texts, snd other effective methods of making visuall; delivered
materials availadle to people with visual impairments;

iif) to provide qualified interpreters or other affective methods of making auraily delivered matesials
available 10 individuals with hearing impairments;

fv) to soquire or modify equipment, or devices for individuals with dissbilities; or

v) to provide other similar services, madifications, materials or equipment.

Expenditures that sre a0t pecessary t0 sccomplish the shove mentioned purposes are not eligible.
Expenses in connection with new construction are nef eligibla. "Diszbility” hits the same meaning as
it does in the ADA. Barrier removals or the provision of services, modifications, materials, or
oquipment must meet standands promulgaind by the Secnstary in order to be eligible,

Example: Company A purchases equipment to meet its reasonabie accomodation obligation under ADA
for $8,000. The amount by which $8,000 exoeeds $250 is §7,750. Fifty percent of §7,750 is $3,875.
The employer may take s tax credit in the smount of $3,875 on its next tex returm.

Example: Company B removes a physical barrier in accondunce with its nessonable accommodation
obligation under ADA. The barrier removal meets standands promulgated by the Secretary. The
compan $12,000 on this barrier removal. The amount by which $12,000 exceeds K250 but
not $10,250 is a full $10,000. Fifty percent of $10,000 is $5,000. Company B is eligible for 8 $5,000
txx credit on its next tax return.

For further information on these provisions, contact the Internal Revenue Service, Office of the Chief
Counsel, P.O. Box 7604, Ben Franklin Station, Washington, DC 20044 (voice only).

December 1991 EEOC-FVES
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Disability-Related Tax Provisions Applicable to Businesses

The three disability-related provisions in the Internal Revenue Code spplicable to businesses
described below are of particular interest to buginesses and people with disabilities:

I)TaryMMTnCMﬂmﬂemmmRmmmde.mﬁmﬂ)

Employﬂ!mcﬂgihlemmﬁvenmcmdhinthemmmofmpemem
dwmmdm-mmmmmwmm.
disability. There is no crodit after the first year of employment. Foran
mpbyumquaﬁfyfmmea@namkumnnhswhenmpmyedfm
mlmstmaysmhaumpbndmkanlmmdwkfmm
employer. The Revenue Reconciliation Act of 1990, Public Law 101-508,
extended this tax credit through December 31, 1991 ’

2) TummmmmmmWBMmmxem
Disabilities and Elderiy Indlviduals mkzamm&mum.m 190)

Aﬂwsadﬁwémfm“quﬂiﬁdmc&mmﬂmdmm&mm
removal expenses.” Onlyexpentﬁm:haxmfotﬂmpmpmafmxﬁng
my&cﬂhymm&ﬁcnnmﬁonvch&kowmdmkawdbyﬁem-
payufmnxcincmmcﬁmwithhismhamd:mhudmmms—
simcto.andmbleby.hmdicappedmdddsiymdiﬂdualsmeﬁgibh
for the deduction. Th:mwyamnmembush,mmendsfmdm
mamm.mmmmgmn«mmm
mmmm@uwmmﬁmmmdm
U.s.mmmmmpmmmmpumm

Fm'pmpomdthismcﬁma“hamﬁmppedwumymm
nﬁohasaphyskalmmcnmlcﬁsab&ﬁty(inchmﬁng,mnnmnmmdm,
deafpess and blindness) which, for that individual, constitutes or results in
aﬁmc&mallimimﬁonmcmplaymt.mwhohas any physical ar mental
impairmcmmassubmn:imymnhsommmmsjmﬁfcmﬁﬁdmof
that individual
mdcducﬁmmynmemeedSIS.Cthmymnblcyw.(mmﬂ-
mum deduction had been $35,000 prior to passage of Public Law 101-508
in 1990, which jowered the maximum deduction.)

3) Disabled Access Tax Credit {Title 26, Internal Revenue Code, section 44
This tax credit is available to “eligible small businesses” in the amount of
50 percent of “eligible access expenditures” for the taxable year thag
exceed $250 but do not excoed $10,250.

“ADA Handbeok
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“Eligible small businesses™ are those businesses with cither:

8) §1 million or less in gross receipts for the preceding tax year
OR

b) 30 or fewer full-time employees during the preceding tax year.

“Eligible access expenditures” means amounts paid or incurred by an
eligible small business for the purpose of enabling the small business to
comply with applicable requirements under ADA. Cersin types of expen-
ditures are listed as included under the meaning of the term “cligible access
expenditures.” These include amounts paid or incurred:

i) for the purpose of removing architectural, communication, physical, or
transportation barriers that prevent a business from being accessible to, or
usable by, individuals with disabilities;

if) to provide qualified readers, taped texts, and other effective methods of
making visually delivered materials available to people with visual impair-
ments;

iii) to provide qualified interpreters or other effective methods of making
aurally delivered materials available to individuals with hearing impair-
meants;

iv) to acquire or modify equipment, or devices for individuals with disabili-
ties, or

v) to provide other similsr services, modifications, materials, or equipment.

Expenditures that are not necessary 10 sccomplish the above mentioned
purposes are not eligible. Expenses in connection with new construction
are not eligible. “Disability” bas the same meaning as it does in the ADA.
Barrier removals or the provision of services, modifications, materials, or
equipment must meet standards promulgated by the Secretary in onder to be
eligible,

Example: Company A purchaics equipment to meet its reasonable accom-
modation obligation under ADA for $8,000. The amount by which §8,000
exceeds $250 is $7,750. Fifty percent of $7.750 is $3,875. The employer

may take a tax credit in the amount of $3,875 on its rext tax refurmn.

ADA Handbdook
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Appendls G Tax Provisions

&mpk:mmyﬂmmmnphymmummmwimm
mm&mmmommmma.mmmm
mects siandards promulgated by the Secresary.

mmWSlLﬁnmmwmmmmy
MS!MMWMMS!OQ&O&:M $10,000. Fifty
pc:vamnfﬂmilﬂmcumpmysisdigi&fmass.mm
credit on its next tax retum.

mmmm@mmdm.mmmmmﬂmm
WOMdMCMCMPD.MTMMMW
Station, Washington D.C. 20044 (202) 566-3292 (voice only).

~J
g




T2

U.S. Equal Employment U.S. Department of Justice
Opportunity Commission Civil Rights Division

The Americans with
Disabilities Act
Questions and Answers

ERIC

Full Tt Provided by ERIC.



Barriers to employment, transportation, public accommodations.
public services, and telecommunications have imposed staggering eco-
nomic and social costs on American society and have undermined our
well-intentioned efforts to educate, rehabilitate, and employ individuals
with disabilities. By breaking down these barriers, the Americans with
Disabilities Act will enable society to benefit from the skills and talents
of individuals with disabilities, will allow us all to gain from their in-
creased purchasing power and ability to use it. and will lead to fuller,
more productive lives for all Americans.

The Americans with Disabilities Act gives civil rights protections {0
individuals with disabilities similar to those provided to individuals on
the basis of race. sex, national origin, age, and religion. It guarantees
equal opportunity for individuals with disabilities in public accommoda-
tions. employment. transportation, State and local govemment services,
and telecommunications.

Fair, swift, and effective enforcement of this landmark civil rights
legislation is a high priority of the Bush Administration. This booklet is
designed to provide answers to some of the most often asked questions

&\ D

Evan J. Kemp, Jr.
Chairman, U.S. Equal
Employment Opportunity
Commission

Dick Thomtirg
Attorney
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Employment

Q.

What employers are covered by the ADA, and when is the
coverage effective?

The employment provisions apply to private employers, State and
local governments, employment agencies, and labor unions. Employ-
ers with 25 or more employees will be covered starting July 26, 1992,
when the employment provisions go into effect. Employers with 15
or more employees will be covered two years later, beginning July 26,
1994.

What practices and activities are covered by the employment
nondiscrimination requirements?

The ADA prohibits discrimination in all employment practices.
including job application procedures, hiring, firing, advancement,
compensation. training. and other terms, conditions. and privileges of
employment. It applies to recruitment, advertising, tenure, layoff.
leave. fringe benefits. and all other employment-related activities.

Who is protected against employment discrimination?

Employment discrimination is prohibited against “qualificd individu-
als with disabilities.” Persons discriminated against because they have
a known association or relationship with a disabled individual also are
protecied. The ADA defines an “individual with a disability™ as a
person who has a physical or mental impairment that substantially
limits one or more major life activities, a record of such an impair-
ment. or is regarded as having such an impairment.

The first part of the definition makes clear that the ADA applies 10
persons who have substantial, as distinct from minor, impairments.
and that these must be impairments that limit major life activities
such as seeing, hearing, speaking, walking, breathing, performing
manual tasks, leaming, caring for oneself, and working. An
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individual with epilepsy, paralysis, a substantial hearing or visual
impairment, mental retardation, or 8 learning disability would be
covered, but an individual with a minor, nonchronic condition of short
duration, such as a sprain, infection, or broken limb, generally would
not be covered.

The second part of the definition would include, for example, a person
with a history of cancer that is currently in remission or a person with
a history of mental illness.

The third part of the definition protects individuals who are regarded
and treated as though they have a substantially limiting disability,
even though they may not have such an impairment. For example,
this provision would protect a severely disfigured qualified individual
from being denied employment because an employer feared the
“negative reactions” of others.

Who is a “qualified individual with a disability”"?

A qualified individual with a disability is a person who meets legiti-
mate skill, experience, education, or other requirements of an employ-
ment position that he or she holds or secks. and who can perform the
wessential funciions” of the position with or without reasonable ac-
commodation. Requiring the ability to perform “essential” functions
assures that an individual will not be considered unqualified simply
because of inability to perform marginal or incidental job functions.
if the individual is qualified to perform essential job functions except
for fimitations caused by a disability, the employer must consider
whether the individual could perform these functions with a reason-
able accommodation. If a written job description has been prepared in
advance of advertising or interviewing applicants for a job, this will
be considered as evidence, although not neressarily conclusive evi-
dence. of the essential functions of the job.

9
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Does an employer have to give preference to a qualified applicant
with a disability over other applicants?

No. An employer is free to select the most qualified applicant avail-
able and to make decisions based on reasons unrelated to the existence
or consequence of a disability. For example, if two persons apply for
a job opening as a typist, one a person with a disability who accu-
rately types 50 words per minute, the other a person without a disabil-
ity who accurately types 75 words per minute, the employer may hire
the applicant with the higher typing speed. if typing speed is needed
for successful performance of the job.

What is “reasonable accommodation’?

Reasonable accommeodation is any modification or adjustment to a job
or the work environment that will enable a qualified applicant or
employee with a disability to participate in the application process or
to perform essential job functions. Reasonable accommodation also
includes adjustments to assure that a qualified individual with a
disability has the same rights and privileges in employment as
nondisabled employees.

What kinds of actions are required to reasonably accommodate
applicants and employees?

Examp'es of reasonable accommodation include making existing
facilitics used by employees readily accessible to and usable by an
individual with a disability; restructuring a job: modifying work
schedules; acquiring or modifying equipment; providing qualified
readers or interpreters; or appropriately medifying examinations.
training, or other programs. Reasonable accommodation also may
include reassigning a current employee to a vacant position for which
the individual is qualified, if the person becomes disabled and is
unable to do the original job. However. there is no obligation 1o find
a position for an applicant who is not qualified for the position sought.
Employers are not required to lower quality or quantity standards in

3
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order to make an accommodation, nor are the, obligated to provide
personal use items such as glasses or hearing aids.

The decision as to the appropriate accommodation must be based on
the particular facts of each case. In selecting the particular type of
reasonable accommodation to provide, the principal test is that of
effectiveness, i.c., whether the accommodation will enable the person
with a disability to do the job in question.

Must employei's be familiar with the many diverse types of
disabilities to know whether or how to make a reasonable
ac ~ommodation?

No. An employer is only required to accommodate a “known” dis-
ability of a qualified applicant or employee. The requirement gener-
ally will be triggered by a request from an individual with a disability.
who frequently can suggest an approprate accommodation. Accom-
modations must be made on an individual basis, because the nature
and extent of a disabling condition and the requiements of the job
wils vary in each case. If the individual does not request an accom-
modation. the employer is not obligated to provide one. If a disablad
person requests, but cannot suggest, an appropriate accommodation.
the employer and the individual should work together to identify one.
There are also many public and private resources that can provide
assistance without cost.

What ar~ the limitations on the obliga ion to make a reasonable
accommodation?

The disabled individual requiring the accommodation must be other-
wise qualified, and the disability must be known to the employer. In
addition, an employer is not required to make an accommodation if it
would impose an “undue hardship™ on the operation of the employer's
business. “Undue hardship" is defined as “"an action requinng stgnifi-
cant difficulty or expense™ when considered in light of a number of
factors. These factors include the nature and cost of the accommoda-



tion in relation to the size, resources, nature, and structure of the
employer’s operation. Where the facility making the accommodation
is part of a larger entity, the structure and overall resources of the
larger organization would be considered, as well as the financial and
administrative relationship of the facility to the larger organization.

In general, a larger employer would be expected to make accommoda-
tions requiring greater effort or expense than would be required of a
smaller employer.

Must an employer modify existing facilities to make them
accessible?

An employer may be required to modify facilities to enable an indi-
vidual to perform essential job functions and to have equal opportu-
nity to participate in other employment-related activities. For ex-
ample, if an employee lounge is located in a place inaccessible to a
person using a wheelchair, the lounge might be modified or relocated,
or comparable facilities might be provided in a location that would
enable the individual to take a break with co-workers.

May an employer inquire as to whether a prospective employee is
disabled?

An employer may not make a pre-employment inquiry on an applica-
tion form os in an interview as to whether, or to what extent, an
individual is disabled. The employer may ask a job applicant whether
he or she can perferm pe-ticular job functions. If the applicant has a
disability known to the employer, the employer may ask how he or
she can perform job functions that the employer considers difficult or
impossible to perform because of the disability, and whether an
accommodation would be needed. A job offer may be conditioned on
the results of a medical examination, provided that the examination is
required for all entering employees in the same job category regard-
less of disability, and that information obtained is handled according
to confidentiality requirements specified in the Act. After an em-
ployee eniers on duty, all medical examinations and inquiries must be

th
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job related and necessary for the conduct of the employer’s business.
These provisions of the law are intended to prevent the employer from
basing hiring and employment decisions on unfounded assumptions
about the effects of a disability.

Does the ADA take safety issues into account?

Yes. The ADA permits employers to establish qualification standards
that will exclude individuals who pose a direct threat -- i.e., a signifi-
cant risk -- to the health and safety of the individual or of others, if
that risk cannot be low.. <d 1o an acceptable level by reasonable
accommodation. However, an employer may not simply assume that
a threat exists; the employer must establish through objective, medi-
cally supportable methods that there is genuine risk that substantial
harm could occur in the workplace. By requiring employers to make
individualized judgments based on reliable medical or other objective
evidence rather than on generalizations, ignorance, fear, patronizing
attitudes, or stereotypes, the ADA recognizes the need to balance the
interests of people with disabilities against the legitimate interests of
employers in maintaining a safe workplace.

Can an employer refuse to hire an applicant or fire a current
employee who is illegally using drugs?

Yes. individuals who currently engage ‘n the illegal use of drugs are
specifically excluded from the definition of a “qualified individual
with a disability"” protected by the ADA when an action is taken on
the basis of their drug use.

Is testing for illegal drugs permissible under the ADA?

Yes. A test for illega! drugs is not considered a medical examination
under the ADA; therefore. employers may conduct such testing of
applicants or employees and make employment decisions based on the
results. The ADA does not encourage. prohibit. or authorize drug
tests.
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Are people with AIDS covered by the ADA?

Yes. The legislative history indicates that Congress intended the ADA
tupm:ectpemnswithAlDSandidimseﬁomdiscrimixmim.

How does the ADA recognize public health concerns?

No provision in the ADA is intended to supplant the role of public
health authorities in protecting the community from legitimate health
threats. The ADA recognizes the need to strike a balance between the
right of a disabled person to be free from discrimination based on
unfounded fear and the right of the public to be protected.

What is discrimination based on “relationship or association™?

The ADA prohibits discrimination based on relationship or association
in order to protect individuals from actions based on unfounded as-
sumptions that their relationship to a person with a disability would
affect their job performance, and from .ctions caused by bias or misin-
formation concemning certain disabilities. For example, this provision
would protect a person with a disabled spouse from being denied
employment because of an employer's unfounded assumption that the
applicant would use excessive leave to care for the spouse. It also
would protect an individual who does volunteer work for people with
AIDS from a discriminatory employment action motivated by that
relationship or association.

Will the ADA increase litigation burdens on employers?

Some litigation is inevitable. However, employers who use the
period prior to the effective date of employment coverage 1o adjust
their policies and practices to conform to ADA requirements will be
much less likely to have serious litigation concemns. In drafting the
ADA. Congress relir. : avily on the language of the Rehabilitation
Act of 1973 and its impicmenting regulations. There is already an
extensive body of law interpreting the requirements of that Act to

Sb



which employers can turn for guidance on their ADA obligations.
The Equal Employment Opportunity Commission will issue specific
regulatory guidance one year before the ADA's employment provi-
sions take effect, publish a technical assistance manual with guidance
on how to comply, and provide other assistance to help employers
meet ADA requirements. Equal employment opportunity for people
with disabilities will be achieved most quickly and effectively through
widespread voluntary compliance with the law, rather than through
reliance on litigation to enforce compliance.

How will the employment provisions be enforced?

The employment provisions of the ADA will be enforced under the
same procedures now applicable to race, sex, national origin, and
religious discrimination under title VII of the Civil Rights Act of
1964, Complaints regarding actions that occur after July 26, 1992,
may be filed with the Equal Employment Opportunity Commission or
designated State human rights agencies. Available remedies will
include hiring, reinstatement, back pay, and court orders to stop
discrimination.

For information on how to contact the Equal Employment
Opportunity Commission, see page 19.
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Public Accommodations
Q. What are public accommodstions?
A. Public accommodations are private entities that affect commerce. The

ADA public accommodations requirements extend, therefore, toa
wide range of entities, such as restaurants, hotels, theaters, doctors’
offices, pharmacies, retail stores, museums, libraries, parks, private
schools, and day care centers. Private clubs and religious organiza-
tions are exempt from the ADA’s requirements for public accommo-
dations.

Will the ADA have any effect on the eligibility criteria used by
public accommodations to determine who may receive services?

Yes. If a criterion screens out or tends to screen out individuals with
disabilities. it may only be used if necessary for the provision of the
services. For instance, it would be a violation for a retail store to have
a rule excluding all deaf persons from entering the premises, or for a
movie theater to exclude all individuals with cerebral palsy. More
subtle forms of discrimination are also prohibited. For example,
requiring presentation of a driver’s license as the sole acceptable
means of identification for purposes of paying by check could consti-
tute discrimination against individuals with vision impairments. This
would be true if such individuals are ineligible to receive licenses and
the use of an altemative means of identification is feasible.

Does the ADA allow public accommodations to take safety factors
into consideration in providing services to individuals with
disabilities?

The ADA expressly provides that a public accommodation may
exclude an individual, if that individual poses a direct threat to the
health or safety of others that cannot be mitigated by appropniate
maodifications in the public accommodation’s policies or procedures.
or by the provision of auxiliary aids. A public accommodation will be
permitted to establish objective safety criteria for the operation of its

9
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business; however, any safety standard must be based on objective
requirements rather than stereotypes or generalizations about the
ability of persons with disabilities to participate in an activity.

Are there any limits on the kinds of modifications in policies,
practices, and procedures regnired by the ADA?

Yes. The ADA does not require modifications that would fundamen-
tally alter the nature of the services provided by the public accommo-
dation. For example, it would not be discriminatory for a physician
specialist who treats only burn patients to refer a deaf individual to
another physician for treatment of a broken limb or respiratory
ailment. To require a physician to accept patients outside of his or her
specialty would fundamentaily alter the nature of the medical practice.

What kinds of auxiliary aids and services are required by the
ADA to ensure effective communication with individuals with
hearing or vision impairments?

Appropriate auxiliary aids and services may include services and
devices such as qualified interpreters, assistive listening devices,
notetakers, and written materials for individuals with hearing impair-
ments; and qualified readers, taped texts, and Brailled or large print
materials for individuals with vision impairments.

Are there any limitations on the ADA’s auxiliary aids
requirements?

Yes. The ADA does not require the provision of any auxiliary aid that
would result in an undue burden or in a fundamental alteration in the
nature of the goods or services provided by a public accommodation.
However, the public accommodation is not relieved from the duty to
furnish an alternative auxiliary aid, if available, that would not result
in a fundamental alteration or undue burden. Both of these limitations
are derived from existing regulations and caselaw under section 504
and are to be determined on a case-by-case basis.

10
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Will restaurants be required to have Brailled menus?

No. not if waiters or other employees are made available to read the
menu to a blind customer.

Will a clothing store be required to have Brailled price tags?

No. Sales personnel could provide price information orally upon
request.

Will a books:zre be required to maintain a sign language interpreter
on its staff in order to communicate with deaf customers?

No, not if employees communicate by pen and notepad when necessary.

Are there any limitations on the ADA’s barrier removal
requirements for existing faci ities?

Yes. Barrier removal need only be accomplished when it is “*readily
achievable” to do so.

What does the term “readily achievable” mean?

It means “easiiy accomplishable and able to be camed out without
much difficulty or expense.”

What are examples of the types of modifications that would be
readily achievable in most cases?

Examples include the simple ramping of a few steps, the installation of
grab bars where only routine reinforcement of the wall is required, the
lowering of telephones, and similar modest adjustments.

Will businesses need to rearrange furniture and display racks?

Pussibly. For example, restaurants may need to rearrange tables and

11
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department stores may need to adjust their layout of racks and shelves
in order to permit wheelchair access.

Will businesses need to install elevators?

Businesses are not required to retrofit their facilities to install elevators
unless such installation is readily achievable, which is unlikely in most
cases.

When barrier removal is not readily achievable, what kinds of
alternative steps are required by the ADA?

Altematives may include such measures as in-store assistance for
removing articles from high shelves, home delivery of groceries, or
coming to the door to receive or return dry cleaning.

Must alternative steps be taken without regard to cost?
No. only readily achicvable alternative steps must be undertaken.
How is “readily achievable” determined in a multisite business?

In determining whether an action to make a public accommodation
accessible would be “readily achievable,” the overall size of the parent
corporation or entity is only one factor to be considered. The ADA
also permits consideration of the financial resources of the particular
facility or facilities involved and the administrative or fiscal relation-
Whip of the facility or facilities to the parent entity.

Who has responsibility for removing barriers in a shopping mail,
the landlord who owns the mall or the tenant who leases the store?

Legal responsibility for removing barriers depends upon who has legal
authority 1o make alterations, which is generally determined by the
contractual agreement between the landlord and tenant. In most cases
the landlord will have full conirol over common areas.

12
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What does the ADA require in new construction?

The ADA requires that all new construction of places of public accom-
modation, as well as of “commercial facilities” such as office build-
ings, be accessible. Elevators are generally not required in facilities
under three stories or with fewer than 3,000 square feet per floor,
unless the building is a shopping center, mall, or professional office of
a health care provider.

Is it expensive to make all newly constructed public
accommodations and commercial facilities accessible?

The cost of incorporating accessibility features in new construction is
less than one percent of construction costs. This is a small price in
relation to the economic benefits to be derived from full accessibility
in the future, such as increased employment and consumer spending
and decreased welfare dependency.

Must every feature of a new facility be accessible?

No, only a reasonable number of elements such as parking spaces and
bathrooms must be made accessible in order for a facility to be “read-
ily accessible.” Moreover, mechanical areas, such as catwalks and fan
roon:s, to which access is required only for purposes of maintenance
and repairs, might not need to be physically accessible if the essential
functions of the work performed in those areas require physical
mobility.

What are the ADA requirements for altering facilities?

All alterations that could affect the usability of a facility must be made
in an accessible manner to the maximum extent feasible. For example,
if during renovations a doorway is being relocated, the new doorway
must be wide enough to meet the new construction standard for acces-
sibility, When alterations are made to a primary function area, such
as the lobby of a bank or the dining area of a cafeteria, an accessible

13
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path of trave to the altered area must also be provided. The bath-
rooms, telephones, and drinking fountains serving that area must also
be made accessible. These additional accessibility alterations are only
required to the extent that the added accessibility costs are not dispro-
portionate to the overall cost of the alterations. Elevators are generally
not required in facilities under three stories or with fewer than 3000
square feet per floor, unless the building is a shopping center, mall, or
professional office of a health care provider.

Does the ADA permit a disabled person to sue a business when
the* individual believes that discrimination is about to occur, or
must the individual wait for the discrimination to occur?

The ADA public accommodations provisions permit an individual to
allege discrimination based on a disabled person’s reasonable belief
that discrimination is about to occur. This provision allows a person
who uses a wheelchair to challenge the planned construction of a new
place of public accommodation, such as a shopping mall, that would
not be accessible to wheelchair users. The resolution of such chal-
lenges prior to the construction of an inaccessible facility would enable
any necessary remedial measures to be incorporated in the building at
the planning stage, when such changes would be relatively inexpen-
SIVE.

How does the ADA affect existing State and local building codes?

Existing codes remain in effect. The ADA allows the Attomey Gen-
eral to cerify that a State law, local building code, or similar ordinance
that establishes accessibility requirements meets or exceeds the mini-
mum accessibility requirements for public accommodations and com-
mercial facilities. Any State or local government may apply for certifi-
cation of its code or ordinance. The Attomey General can certify a
code or ordinance only after prior notice and a public hearing at which
interested people, including individuals with disabilities, are provided
an opportunity to testify against the certification.

14

-~
) o’
Lo



=

'

> R

What is the effect of certification of a State or local code or
ordinance?

Certification can be advantageous if an entity has constructed or
altered a facility according to a certified code or ordinance. If some-
one later brings an enforcement proceeding against the entity, the
certification is considered *rebuttable evidence™ that the State law or
local ordinance meets or exceeds the minimum requirements of the
ADA. In other words, the entity can argue that the construction or
alteration met the requirements of the ADA because it was done in
compliance with the State or local code that had been certified.

When are the public accommodations provisions effective?
In general, they become effective on January 26, 1992.
How will the public accommodations provisions be enforced?

Private individuals may bring lawsuits in which they can obtain cournt
orders to stop discrimination, Individuals may also file complaints

with the Attomey General, who s authonized to bring lawsuits in cases

of general public importance or where 4 “pattern or practice” of
discrimination is alleged. In these cases, the Attomey General may
seek monetary damages and civil penalties. Civil penalties may not
exceed $50,000 for a first violation or $100,000 for any subsequert
violation.

For information on how to contact the U.S. Department of Justice, see
page 18.
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Miscellaneous

Q.

A.

Is the Federal government covered by the ADA?

The ADA does not cover the executive branch of the Federal Govern-
ment. The executive branch continues to be covered by title V of the
Rehabilitation Act of 1973, which prohibits discrimination in services
and employment on the basis of handicap and which is a model for the
requirements of the ADA. The ADA, however, does cover Congress
and other entities in the legislative branch of the Federal Government.

What requirements, other than those mandaating
nondiscrimination in employment, does the ADA place on
State and local governments?

All government facilities, services, and communications must be
accessible consistent with the requirements of section 504 of the
Rehabilitation Act of 1973. Individuals may file complaints with
Federal agencies to be designated by the Attomey General or bring
private lawsuits,

Does the ADA cover private apartments and private homes?

The ADA generally does not cover private residential facilities. These
facilities are addressed in the Fair Housing Amendments Act of [988.
which prohibits discrimination on the basis of disability in seli'ng or
renting housing. If a building contains both residential and nonresi-
dential portions, only the nonresidential portions are covered by the
ADA. For example. in a large hotel that has a residential apartment
wing. the residential wing would be covered by the Fais Housing Act
and the other rooms would be covered by the ADA.

Does the ADA cover air transportation?

Discrimination by air carriers is not covered by the ADA but ratk °r by
the Air Carrier Access Act (49 U.S.C. 1374 (¢).

16



What are the ADA’s requirements for public transit buses?

The ADA requires the Department of Transportation to issue regula-
tions mandating accessible public transit vehicles and facilities. The
regulations must include a requirement that all new fixed-route, public
transit buses be accessible and that supplementary paratransit services
be provided for those individuals with disabilities who cannot use
fixed-route bus service. For information on how to contact the Deparnt-
ment of Transportation, see page 19.

How will the ADA make telecommunications accessible?

The ADA requires the establishment of telephone relay services for
individuals who use telecommunications devices for the deaf (TDD’s)
or similar devices. The Federal Communications Commission will
issue regulations specifying standards for the operation of these
services. For information on how to contact the Federal
Communications Commission, see page 19,

Are businesses entitled to any tax benefit to help pay for the cost
of compliance?

As amended in 1990, the Intemnal Revenue Code allows a deduction of
up to $15,000 per year for expenses associated with the removal of
qualified architectural and transportation barriers.

The 1990 amendment also permits eligibie small businesses to receive
a tax credit for certain costs of compliance with the ADA. An eligible
small business is one whose gross receipts do not exceed $1,000,000
or whose workforce does not consist of more than 30 full-time work-
ers. Qualifying businesses may claim a credit of up to 50 percent of
eligible access expenditures that exceed $250 but do not exceed
$10,250. Examples of eligible access expenditures include the neces-
sary and reasonable costs of removing architectural. physical, commu-
nications, and transportation barriers; providing readers, interpreters,
and other auxiliary aids; and acquiring or modifying equipment or
devices.

17
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This document is available in the following altemate formats:

- Braille

- Large Print

- Audiotape

- Electronic file on computer disk and electronic
bulletin board (202) 514-6193

For n.ore specific information about ADA requirements affecting Public
Services and Public Accommodations contact:

)

Office on the Americans with Disabilities Act
Civil Rights Division

U.S. Department of Justice

P.O. Box 66118

Washington, D.C. 20035-6118

]

(202) 514-0301 (Voice)

(202) 514-0381 (TDD)

(202) 514-0383 (TDD)

18
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For more specific information about AJA requirements affecting
employment contact:

Equal Employment Opportunity Commission
{801 L Street NW

Washington, DC 20507

(202) 663-4900 (Voice)

800-800-3302 (TDD)

(202) 663-4494 (TDD - for 202 Area Code)

For more specific information about ADA requirements affecting
transportation contact:

Department of Transportation
400 Seventh Street SW
Washington. DC 20590
(202) 366-9305 (Voice)
(202) 755-7687 (TDD)

For more specific information about requirements for accessible
design in new construction and alterations contact:

Architectural and Transportation Barriers
Compliance Board

[111 I8th Street NW

Suite 501

Washington, DC 20036

300-USA-ABLE (Voice)

8O0-USA-ABLE (TDDy

For more specific information about ADA requirements aftecting
telecommunications confact:

Federal Communications Commission
1919 M Street NW

Washington. DC 20554

{202 032-7260 (Voice)

(202)632-6999 (TDD)
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Introduction

The Americans with Disabilities Act of 1990 (ADA) makes it
unlawful to discriminate in employment against a qualified individual
with a disabii.ty. The ADA also outlaws discrimination against indi-
viduals with disabilities in state and local government services, public
accommodations, transportation and telecommunications. This booklet
explains the part of the ADA that prohibits job discrimination. This part
of the law is enforced by the U.S. Equal Employment Opportunity
Commission (EEQC) and state and local civil rights enforcement agen-
cies that work with the Commission.
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What Employers Are Covered by the ADA?

Job discrimination against people with disabilities is illegal if
practiced by:

« private employers,

 state and local governments,

* employment agencies,

* labor organizations,

* and labor-management committees.

The part of the ADA enforced by the EEQOC outlaws job dis-
crimination by:

« all employers, including state and local government employers,
with 25 or more employees after July 26, 1992, and

« all employers, including state and local government employers,
with 15 or more employees after July 26, 1994,

Another part of the ADA, enforced by the U.S. Department of
Justice (DOJ), prohibits discrimination in state and local government
programs and activities, including job discrimination by all state and
local governments, regardless of the number of employees, after January
26, 1992.

Because the ADA gives responsibilities to both EEOC and DOJ
for employment by state and local governments, these agencies will
coordinate the federal enforcement effort. In addition, since some
private and governmental employers are already covered by nondiscrimi-
nation and affirmative action requirements under the Rehabilitation Act
of 1973, EEOC, DOJ, and the Department of Labor also will coordinate
the enforcement effort under the ADA and the Rehabilitation Act.

50-276 0 - 92 - 5
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Are You Protected by The ADA?

If you have a disability and are qualified to do a job, the ADA
protects you from job discrimination on the basis of your disability.
Under the ADA, you have a disability if you have a physical or mental
impairment that substantially limits a major life activity. The ADA also
protects you if you have a history of such a disability, or if an employer
believes that you have such a disability, even if you don't.

To be protected under the ADA, you must have, have a record
of, or be regarded as having a substantial, as opposed to a minor,
impairment. A substantial impairment is one that significantly limits or
restricts a major Iife activity such as hearing, seeing, speaking, walking,
breathing, performing manual tasks, caring for oneself, learning or
working.

If you have a disability, you must also be qualified to perform the
essential funciions or duties of a job, with or without reasonable accom-
modation, in order to be protected from job discrimination by the ADA.
This means two things. First, you must satisfy the employer's require-
ments for the job, such as education, employment experience, skills or
licenses. Second, you must be able to perform the essential functions of
the job with or without reasonable accommodation. Essential functions
are the fundamental job duties that you must be able to perform on your
own or with the help of a reasonable accommodation. An employer
cannot refuse to hire you because your disability prevents you from
performing duties that are not essential to the job.
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What is Reasonable Accownmodation?

Reasonable accommodation is any change or adjustment 10 a job
or work environment that permits 2 qualified applicant or employee with
a disability to participate in the job applicaiion process, to perform the
essential functions of a job, or to enjoy benefits and privileges of em-
ployment equal to those enjoyed by employees without disabilities. For
example, reasonable accommodation may include:

+ providing or modifying equipment or devices,

« job restructuring,

* part-time or modified work schedules,

« reassignment to a vacant position,

» adjusting or modifying examinations, training materials, or
policies,

» providing readers and interpreters, and

» making the workplace readily accessible to and usahle by people
with disabilities.

An employer is required to provide a reasonable accommodation
to a qualified applicant or employee with a disability unless the employer
can show that the accommodation would be an undue hardship -- that
is, that it would require significant difficulty or expense.

What Employment Practices are Covered?

The ADA makes it unlawful to discriminate in all employment
practices such as:

« recruitment * finng

» hinng * training

« job assignments ¢ promotions
« pay * benefits

. lay off * leave

- all other employment related activities.

103
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It is also unlawful for an employer to retaliate against you for
asserting your rights under the ADA. The Act also protects you if you
are a victim of discrimination because of your family, business, social or
other relationship or association with an individual with a disability.

Can an Employer Require Medical Examinations
or Ask Questions About a Disability?

If you are applying for a job, an employer cannot ask you if you
are disabled or ask about the nature or severity of your disability. An
employer can ask if you can perform the duties of the job with or with-
out reasonable accommodation. An employer can also ask you to de-
scribe or to demonstrate how, with or without reasonable accommoda-
tion, you will perform the duties of the job.

An employer cannot require you to ke a medical examination
beivre you are offered a job. Following a j b offer, an employer can
condition the offer on your passing a required medical examination, but
only if all entering employees for that job category have to take the
examination. However, an employer cannot reject you because of
information about your disability revealed by the medical examination,
unless the reasons for rejection are job-related and necessary for the
conduct of the employer's business. Nor can the employer refuse to hire
you because of your disability if you can perform the essential functions
of the job with an accommodation.

Once you have been hired and started work, your employer
cannot require that you take a medical examination or ask questions
about your disabi,ity unless they are related to your job and necessary
for the conduct of your employer's business. Your employer may
conduct voluntary medical examinations that are part of an employee
health program, and may provide med'cal information required by state
workers' compensation laws to the agencies that administer such laws.

1.4
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The results of all medical examinations must be kept confidential,
and maintained in separate medical files.

Do Individuals Who Use Drugs Illegally
Have Rights Under the ADA?

Anyone who is currently using drugs illegally is not protected by
the ADA and may be denied employment or fired on the basis of such
use. The ADA does not prevent employers from testing applicants or
employees for current illegal drug use.

What Do I Do If I Think That I'm Being Discriminated Against?

If you think you have been discriminated against in employment
on the basis of disability after July 26, 1992, you should contact the
EEOC. A charge of discrimination generally must be filed within 180
days of the alleged discrimination. You may have up to 300 days to file
a charge if there is a state or local law that provides relief for discrimina-
tion on the basis of disability. However, to protect your rights, it is best
to contact EEOC promptly if discrimination is suspected.

You may file a charge of discrimination on the basis of disability
by contacting any EEOC field office, located in cities throughout the
United States. If you have been discriminated against, you are entitled
to a remedy that will place you in the position you would have been in if
the discrimination had never occurred. You may be entitled to hiring,
promotion, reinstatement, back pay, or reasonable accommodation,
including reassigriment. You may also be entitled to attorney's fees.

While the EEOC can only process ADA charges based on actions
occurring on or after July 26, 1992, you may air=ady be protected by
state or local laws or by other current federa! laws. £EEOC field offices
can refer you to the agencies that enforce those laws.

(&f
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To contact the ZEOC, look in your telephone directory under
U.S. Government. For information and instructions on reaching your
local office, call:

(202) 663-4900 (Voice)

(800) 800-3302 (TDD)

(In the Washington, D.C. 202 Area Code, call 202-663-4494
(TDD).)

Can I Get Additional ADA Information and Assistance?

The EEOC will conduct an active technical assistance program to
promote voluntary compliance with the ADA. This program will be
designed to help people with disabilities understand their rights and 0
help employers understand their responsibilities under the law.

In January 1992, EEOC will publish a Technical Assistance
Manual, providing practical application of legal requirements to specific
employment activities, with a directory of resources to aid compliance.
EEQC will publish other educational materials, provide training on the
law for people with disabilities and for employers, and participate in
meetings and training programs of other organizations. EEOC staff also
will respond to individual requests for information 2nd assistance. The
Commission's technical assistance program will be separate and distinct
from its enforcement responsibilities. Employers who seek information
or assistance from the Commission will not be subject to any enforce-
ment action because of such inquiries.

The Commission also recognizes that differences and disputes
about ADA requirements may arise between employers and people with
disabilities as a result of misunderstandings. Such disputes frequently
can be resolved more effectively through informal negotiation or media-
tion procedures, rather than through the formal enforcement process of
the ADA. Accordingly, EEOC will encourage efforts of employers and
individuals with disabilities to settle such differences through altemative
methods of dispute resolution, providing that such efforts do not deprive
any individual of legal rights provided by the statute.

6
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More Questions and Answers About the ADA

Is an employer required to provide reasonable accommoda-
tion when I apply for a job?

Yes. Applicants, as well as employees, are entitled to reasonable
accommodation. For example, an employer may be required to

provide a sign language interpreter during a job interview for an
applicant who is deaf or hearing impaired, unless to do so would
impose an undue hardship.

Should I tell my employer that I have a disability?

If you think you will need a reasonable accommodation in order
to participate in the application process or to perform essential
job functions, you should inform the employer that an accommo-
dation will be needed. Employers are required to provide reason-
able accommodation only for the physical or mental limitations of
a qualified individual with a disability of which they are aware.
Generally, it is the responsibility of the employee to inform the
employer that an accommodation is needed.

Do 1 have to pay for a needed reasonable accommodation?

No. The ADA requires that the employer provide the accommo-
dation unless to do so would impose an undue hardship on the
operation of the employer's business. If the cost of providing the
needed accommodation would be an undue hardship, the em-
ployee must be given the choice of providing the accommodation
or paying for the portion of the accommodation that causes the
undue hardship.

Can an employer lower my salary or pay me less than other
employees doing the same job because 1 need a reasonable
accommodation?

107
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No. An employer cannot make up the cost of providing a reason-
able accommodation by lowering your salary or paying you less
than other employees in similar positions.

Does an employer have to make non-work areas used by
employees, such as cafeterias, lounges, or employer-provided
transportation accessible to people with disabilities?

Yes. The requirement to provide reaconable accommodation
covers all services, programs, and non-work facilities provided
by the employer. If making an existing facility accessible would
be an undue hardship, the employer must provide a comparable
facility that wiil enable a person with a disability to enjoy ben-
efits and privileges of employment similar to those enjoyed by
other employees, unless to do so would be an undue hardship.

If an employer has several qualified applicants for a job, is
the employer required to select a qualified applicant with a
disability over other applicants without a disability?

No. The ADA does not require that an employer hire an appli-
cant with a disability over other applicants because the person has
a disability. The ADA only prohibits discrimination on the basis
of disability. It makes it unlawful to refuse to hire a qualified
applicant with a disability because he is disabled or because a
reasonable accommodation is required to make it possible for this
person to perform essential job functions.

Can an employer refuse to hire me because he believes that it
would be unsafe, because of my disability, for me to work
with certain machinery required to perform the essential
functions of the job?

1°5
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The ADA permits an employer to refuse to hire an individual if
ﬂxepcsaadirectummmehmlmorsafetyofhe:selfor
others. A direct threat means a significant risk of sudstantial
harm. The determination that there i¢ a direct threat must be
based on objective, factual evidence regarding an individual’s
present ability to perform essential functions of a job. Anem-
ployer cannct refuse to hire you because of slightly increased
risk or because of fears that there might be a significant risk
sometime in the future. The employer must also consider
whether a risk can be elirninated or reduced to an acceptable level
with a reasonable accommodation.

Can an employer offer a heaith insurance policy that excludes
coverage for pre-existing conditions?

Yes. The ADA does not affect pre-existing condition clauses
contained in health insurance policies even though such clauses
may adversely affect employees with disabilities more than othe:
employees.

If the health insurance offered by my employer does not cover
all of the medical expenses related to my disability, does the
company have to obtain additional coverage for me?

No. The AD4 only requires that an employer provide employees
with disabilities ecual access to whatever health insurance cover-
age is offered to other employees.

I think 1 was discrimninated against because my wife is dis-
abled. Can I file a charge with the EEOC?

Yes. The ADA makes it unlawful to discriminate against an

individual, whether disabled or not, because of a relationship or
association with an individual with a known disability.

109
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Q.  Are people with AIDS covered by the ADA?

A, Yes. ‘Toe legislative history indicates that Congress intended the
ADA (o protect persons with AIDS and HIV disease from dis-
crimination.

For more specific information about ADA requirements affecting
employment contact:

Equal Excxployment Opportunity Commission
1801 L Strect, NW

Washington, DC 20507

(202) 6634900 (Voice)

(800) 800-3302 (TDD)

(202) 663-4494 (TDD for 202 Area Code)

For more specific information about ADA requirements affecting
public accommodations and state and local government services
contact:

Department of Justice

Office on the Americans with Disabilities Act
Civil Rights Division

P.O. Box 66118

Washington, DC 20035-6118

(202) 514-0301 (Voice)

(202) 5140381 (TDD)

(202) 514-6193 (Electronic Bulletin Board)

10
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For more specific information about requirements for accessibie
design in new construction and alterations contact:

Architecturel and Transportation Barriers
Compliance Board

1111 18th Street, NW

Suite 50!

Washingtou, DC 20036

800-USA-ABLE

800-USA-ABLE (TDD)

For more specific information about ADA requirements affecting
transportation contact:

Department of Transportation
400 Seventh Street, SW
*Vashington, DC 20590

L '02) 366-9305

(202) 755-7687 (TDD)

For more specific information about ADA requirements for
telecommunications contact:

Federal Communications Commission
1919 M Street, NW

Washington, DC 20554

(202) 632-7260

(202) 632-6999 (TDD)

X2 RRERESEERSR

This booklet Is available in Braille, large print, audiotape and elec-
tronic file on computer disk. To obtain accessible formats call
EEOC's Office of Equal Employment Opportunity on (202) 663-
4395 (voice), (202) 663-4399 (TDD), or write this office at 1801 L
Street, N.W., Washington, D.C. 20507.

11
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Introduction

The Americans with Disabilities Act of 1990 (ADA) makes it
unlawful to discriminate in employment against a qualified individual
with a disability. The ADA also outlaws discrimination against indi-
viduals with disabilities in State and local government services, public
accommodations, transportation and telecommunications. This booklet
explains the part of the ADA that prohibits job discrimination. This part
of the law is enforced by the U.S. Equal Employment Opportunity
Commission (EEOC) and State and local civil rights enforcement agen-
cies that work with the Commission.
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Are You Covered?

Job discrimination against people with disabilities is illegal if
practiced by:

» private employers,

* state and local governments,

* employment agencies,

* |abor organizations, and

* labor-management committees.

The part of the ADA enforced by the EEOC outlaws job
discrimination by:

* all employers, including state and local government employers,
with 25 or more employees after July 26, 1992, and

* all employers, including state and local government emplovers,
with 15 or more employees after July 26, 1994.

Another part of the ADA, enrorced by the U.S. Department of
Justice (DQJ), prohibits discrimination in state and local government
programs and activities, including job discrimination by all state and
local govemments, regardless of the number of employees, after January
26, 1992.

Because the ADA gives responsibilities to both EEOC and DOJ
for employment by state and local governments, these agencies will
coordinate the federal enforcement effort. In addition, since some
private and governmental employers are already covered by nondiscrimi-
nation and affirmative action requirements under the Rehabilitation Act
of 1973, EEOC, DOJ, and the Department of Labor also will coordinate
the enforcement effort under the ADA and the Rehabilitation Act.

114
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What Employment Practices are Covered?

The ADA makes it unlawful to discriminate in all employment
practices such as:

* recruitment * pay

* hiring * firing

* promotion * job assignm 1ts
* training ‘ leave

* lay-off ° benefit

« all other employment related activities.

The ADA prohibits an employer from retaliating against an
applicant or employee for asserting his rights under the ADA. The Act
also makes it unlawful to discriminate against an applicant or employee,
whether disabled or not, because of the individual's family, business,
social or other relationship or association with an individual with a
disability.

Who Is Protected?

Title I of the ADA protects qualified individuals with disabilities
from employment discrimination. Under the ADA, a person has a
disability if he has a physical or mental impairment that substantially
limits a mgjor life activity. The ADA also protects individuals who have
a record of a substantially limiting impairment, and people who are
regarded as having a substantially limiting impairment.

To be protected under the ADA, an individual must have, have a
record of, or be regarded as having a substantial, as opposed to a minor,
impairment. A substantial impairment is one that significantly limits or
restricts a major life activity such as hearing, seeing, speaking, breath-
ing, performing manual tasks, walking, caring for oneself, learning or
working.

An individual with a disability must also be qualified to perform the
essential functions of the job with or without reasonaiie accommoda-
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tlon, in order to be protected by the ADA. This means that the applicant
or employee must:

« satisfy your job requirements for educational background, em-
ployment experience, skills, licenses, and any other qualification
standards that are job related; and

* be able to perform those tasks that are essential to the job, with
or without reasonsble accommeodation.

The ADA does not interfere with your right to hire the best
qualified applicant. Nor does the ADA impose any affirmative action
obligations. The ADA simply prohibits you from discriminating against
a qualified applicant or employee because of her disability.

How Are Essentiai Functions Determined?

Essential functions arc the basic job duties that an employee must
be able to perform, with or withoui veasonable accommodation. You
should carefully examine each job to determine which functions or tasks
are essential to performance. (This is particularly important before
taking an employment action such as recruiting, advertising, hiring,
promoting or firing).

Factors to consider in determining if a function is essential
include:

« whether the reason the position exists is to perform that function,
* the number of other employees available to perform the function
or among whom the performance of the function can be distrib-

uted, and

* the degree of expertise or skill required to perform the function.

1ib
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Your judgment as to which functions are essential, and a written
job description prepared before advertising or interviewing fur a job will
be considered by EEOC as evidence of essential functions. Other kinds
of evidence that EEOC will consider include:

» actual work experience of present or past employees in the job,
* time spent performirg a function,

» consequences of not requiring that an employee perform a func-
tion, and

* terms of a collective bargaining agreement.

What Are My Obligations to Provide Reasonable
Accommodations?

Reasonable accommodation is any change or adjustment to a job
or work environment that permits a qualified applicant or employee with
a disability to participate in the job application process, to perform the
essential functions of a job, or to enjoy benefits and privileges of em-
ployment equal to those enjoyed by employees without disabilities. For
example, reasonable accommodation may include:

« acquiring or modifying equipment or devices,

* job restructuring,

« part-time or modified work schedules,

« reassignment to a vacant position,

- adjusting or modifying examinations, training materials or poli-
cies,

» providing readers and interpretzrs, and

» making the workplace readily accessible to and usable by people
with disabilities.

Reasonable accommodation also must be made to enable an
individual with a disability to participate in the application process, and

117
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to enjoy benefits and privileges of employment equal to those available
to other emnloyees.

It is a violation of the ADA to fail to provide reasonable accom-
modation to the known physical or mental limitations of a qualified
individual with a disability, unless to do so would impose an undue
hardship on the operation of your business. Undue hardship means that
the accommedation would require significant difficulty or expense.

What is the Best Way to Identify s Reasonable Accommodation?

Frequently, when a qualified individual with a disability requests
a reasonable accommodation, the appropriate accommodation is obvious.
The individual may suggest a reasonable accommodation based upon her
own life or work experience. However, when the appropriate accommo-
dation is not readily apparent, you must make a reasonable effort to
identify one. The best way to do this is to consult informally with the
applicant or employee about potential accommodations that would enable
the individual to participate in the application process or perform the
essential functions of the job. If this consultation does not identify an
appropriate accommodation, you may contact the EEQOC, state or local
vocational rehabilitation agencies, or state or local organizations repre-
senting or providing services to individuals with disabilities. Another
resource is the Job Accommodation Network (JAN). JAN is a free
consultant service that helps employers make individualized accommoda-
tions. The telephone number is 1-800-526-7234.

When Does a Reasonable Accommodation Become
An Undue Hardship?

It is not necessary to provide a reasonable accommodation if
doing so would cause an undue handship. Undue hardship means that
an accommodation would be unduly costly, extensive, substantial or
disruptive, or would fundamentally alter the nature or operation of the
business. Among the factors to be considered in determining whether an
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accomm~dation is an undue hardship are the cost of the accommodation,
the employer's size, financial resources and the nature and structure of
its operation.

If a particular accommodation would be an undue hardship, you
must try to identify another accommodation that will not pose such a
hardship. If cost causes the undue hardship, you must also consider
whether funding for an accommodation is available from an outside
source, such as a vocational rehabilitation agency, and if the cost of
providing the accommodation can be offset by state or federal tax credits
or deductions. You must also give the applicant or employee with a
disability the opportunity to provide the accommodation or pay for the
portion of the accommodation that constitutes ar: undue hardship.

Can I Require Medical Examinations or Ask
Questions About an Individual's Disability?

It is unlawful:

« to ask an applicant whether she is disabled or about the nature or
severity of a disability, or

« 10 require the applicant o take a medical examination before
making a job offer.

You can ask an applicant questions about ability to perform job-
related functions, as long as the questions are not phrased in terms of a
disability. You can also ask an applicznt to describe or to demonstrate
how, with or without reasonable accommiodation, the applicant will
perform job-related functions.

After a job offer is made and prior to the commencement of
employment duties, you may require that an applicant take a medical
examination if everyone who will be working in the job category must
aiso take the examination. You may condition the job offer on the
results of the medical examination. However, if an individual is not

)
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hired because a medical examination reveals the existence of a disability,
you must be able to show that the reasons for exclusion are job related
and necessary for conduct of your business. You also must be able to
show that there was no reasonable accommodation that would have made
it possible for the individual to perform the essential job functions.

Once you have hired an applicant, you cannot require a medical
examination or ask an employee questions about disability unless you can
show that these requirements are job related and necessary for the con-
duct of your business. You may conduct voluntary medical examina-
tions that are part of an employee health program.

The results of all medical examinations or information from
inquiries about a disability must be kept confidential, and maintained in
separate medical files. You may provide medical information required
by state workers' compensation laws to the agencies that administer such
laws.

Do Individuals Who Use Drugs lllegally
Have Rights Under the ADA?

Anyone who is currently using drugs illegally is not protected by
the ADA and may be denied employment or fired on the basis of such
use. The ADA does not prevent employers from testing applicants or
employees for current illegal drug use, or from making employment
decisions based on verifiable results. A test for the illegal use of drugs
is not considered a medical examination under the ADA; therefore, it is
not a prohibited pre-employment medical examination, and you will not
have to show that the administration of the test to employees is job
related and consistent with business necessity. The ADA does not
encourage, authorize or prohibit drug tests.

12y
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How will the ADA Be Enforced and What Are the
Available Remedies?

The provisions of the ADA which prohibit job discrimination will
be enforced by the U.S. Equal Employment Opportunity Commission.
After July 26, 1992, individuals who believe they have been discrimi-
nated against on the basis of their disability can file a charge with the
Commission at any of its offices located throughout the United States. A
charge of discrimination must be filed within 180 days of the discrimina-
tion, unless there is a state or local law that also provides relief for the
discrimination on the basis of disability. In most cases where there is
such a law, the complainant has 300 days to file a charge.

The Commission will investigate and initially attempt to resolve
the charge through conciliation, following the same procedures used to
handle charges of discrimination filed under Title VII of the Civil Rights
Act of 1964. The ADA also incorporates the remedies contained in Title
VII. These remedies include hiring, promotion, reinstatement, back
pay, and attorney's fees. Reasonable accommodation is also available as
a remedy under the ADA.

How Will EEOC Help Employers Who Want to
Comply with the ADA?

The Commission believes that employers want to comply with th
ADA, and that if they are given sufficient information on how to com-
ply, they will do so voluntarily.

Accordingly, the Commission will conduct an active technical
assistance program to promote voluntary compliance with the ADA.
This program will be designed to help employers understand their re-
sponsibilities and assist people with disabilities to understand their righ
and the law.

In January 1992, EEOC will publish a Technical Assistance
Manual, providing practical application of legal requirements to specif
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employment activities, with a directory ol resources to aid compliance.
EEOC will publish other educational materials, provide training on the
law for employem and for people with disabilities, and participate in
meenngs and training programs of other organizations. EEOC staff also
will respond to individual requests for information and assistance. The
Commission's technical assistance program will be separate and distinct
from its enforcement responsibilities. Employers who seek information
or assistance from the Commission will zot be subject to any enforce-
ment action because of such inquiries.

The Commission also recognizes that differences and disputes
about the ADA requirements may arise between employers and people
with disabilities as a result of misunderstandings. Such disputes fre-
quently can be resolved more effectively through informal negotiation or
mediation procedures, rather than through the formal enforcement
process of the ADA. Accordingly, EEOC will encourage efforts to
settle such differences through alternative dispute resolution, providing
that such efforts do not deprive any individual of legal rights provided
by the statute.

Additinnal Questions and Answers on the
A.uericans with Disabilities Act

Q.  What is the relationship between the ADA and the Rehabilita-
tion Act of 1973?

A. The Rehabilitation Act of 1973 prohibits discrimination on the
basis of handicap by the federal government, federal contractors
and by recipients of federal financial assistance. If you were
covered by the Rehabilitation Act prior to the passage of the
ADA, the ADA will not affect that coverage. Many of the
provisions confained in the ADA are based on Section 504 of the
Rehabilitation Act and its implementing regulatione. If you are
receiving federal financial assistance and are in compliance with
Section 504, you are probably in compliance with the ADA
requirements affecting employment except in those areas where
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the ADA contains additional requirements. Your nondiscrimina-
tion requirements as a federal contractor under Section 503 of the
Rehabilitation Act will be essentially the same as those under the

ADA; however, you will continue to have additional affirmative

action requirements under Section 503 that do not exist under the
ADA.

If 1 have several gnelified applicants for a job, does the ADA
require that I hire the applicant with a disability?

No. You may hire the most qualified applicant. The ADA only
makes it unlawful for you to discriminate against a qualified
individual with a disability on the basis of disability.

One of my employees is a diabetic, but takes insulin daily to
control his diabetes. As a result, the diabetes has no signifi-
cant impact on his employment. - Is he protected by the ADA?

Yes. The determination as to whether a person has a disability
under the ADA is made without regard to mitigating measures,
such as medications, auxiliary aids ano reasonable accommoda-
tions. If an individual has an impairment that substantially limits
a major life activity, she is protected under the ADA, regardless
of the fact that the disease or condition or its effects may be
corrected or controlled.

One of my empioyees has a broken arm that will heal but is
temporarily unable to perform the essential functions of his
job as a mechanic. Is this employee protected by the ADA?

No. Although this employee does have an impairment, it does

not substantially limit a major life activity if it is of limited
duration and will have no long term effect.

10



120

Am I obligated to provide & reasonable accommodation for an
individua' if I am unaware of her physical or mental impair-
ment?

No. An employer’s obligation to provide reasonable accommo-
dation applies only to krowa physical or mental limitations.
However, this does not mean that an applicant or employee must
always inform you of a disability. If a disability is obvious, e.g.,
the applicant uses a wheelchair, the employer *knows" of the
disability even if the applicant never mentions it.

How do I determine whether a reasonable accommodstion is
appropriate and the type of accommodation that should be
made aveilable?

The requirement generally will be triggered by a request from an
individual with a disability, who frequently can suggest an appro-
priate accommodation. Accommodations must be made on a
case-by-case basis, because the nature and extent of a disabling
condition and the requirements of the job will vary. The princi-
pal test in selecting a particular type of accommodation is that of
effectiveness, 1.e., whether the accommodation will enable the
person with a disability to perform the essential functions of the
job. It need not be the best accornmodation, or the accommoda-
tion the individual with a disability would prefer, aithough pri-
mary consideration should be given to the preference of the
individual involved. However, as the employer, you have the
discretion to choose between effective accommodations, and you
may select one that is least expensive or easier to provide.

When must I consider reassigning an employee with a disabil-
ity to another job as a reasonable accommodation?

When an employee with a disability is unable to perform her
present job even with the provision of a reasonable accommoda-

11
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tion, you must consider reassigning the employee to an existing
position that she can perform with or without a reasonable ac-
commodation. The requirement to consider reassignment applies
only to employees and not to applicants. You are not required to
create a position or to bump another employee in order to create
a vacancy. Nor are you required to promote an employee with a
disability to a higher level position.

What if an applicant or employee refuses to accept an accom-
modation that I offer?

The ADA provides that an employer cannot require a qualified
individual with a disability to accept an accommodation that is
neither requested nor needed by the individual. However, if a
necessary reasonable accommodation is refused, the individual
may be considered not qualified.

If our business has a fitness room for its employees, must it
be accessible to employees with disabilities?

Yes. Under the ADA, workers with disabilities must have equal
access to all benefits and privileges of employment that are
available to similarly situated employees without disabilities. The
duty to provide reasonable accommodation applies to all non-
work facilities provided or maintained by you for your employ-
ees. This includes cafeterias, lounges, auditoriums, company-
provided transportation and counseling services. If making an
existing facility accessible would be an undue hardship, you must
provide a comparable facility that will enable a person with a
disability to enjoy benefits and privileges of employment similar
to those enjoyed by other employees, unless this would be an
undue hardship.

12
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I I contract for s consuiting firm to develop a training course
for my employees, and the firm arranges for the course to be
held at a hotel that is inaccessible to one of my employees, am
I iable under the ADA?

Yes. An employer may not do through a contractual or cther
relationship what it is prohibited from doing directly. You would
be required to provide a location that is readily accessible to, and
usable by your employee with a disability unless to do so would
create an undue hardship.

What are my responsibilities as an employer for making my
facilities accessible?

As an employer, you are responsible under Title I of the ADA
for making facilities accessible to qualified applicants and em-
ployees with disabilities as a reasonable accommodation, unless
this would cause undue hardship. Accessibility must be provided
to enable a qualified applicant to participate in the application
process, to enable a qualified individual to perform essential job
functions and to enable an employee with a disability to enjoy
benefits and privileges available to other employees. However, if
your business is a place of public accommodation (such as a
restaurant, retail store or bank) you have different obligations to
provide accessibility to the general public, under Title Il of the
ADA. Title Il also will require places of public accommodation
and commercial facilities (such as office buildings, factories and
warehouses) to provide accessibility in new construction or when
making alterations to existing structures. Further information on
these requirements may be obtained from the U.S. Department of
Justice, which enforces Title HI. (See page 16).

13
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Under the ADA, can I refuse to hire an individual or fire 2
current employee who uses drugs illegally?

Yes. Individuals who currently use drugs illegally are specifi-
cally excluded from the ADA's protections. However, the ADA
does not exclude persons who have successfully compieted or are
cmﬂyinarmb&ﬁtaﬁmmgmmmdmnolongﬁﬂksaﬂy
usinghxgs,andpmunsmulymgmdedasmgaginginme
illegal ur2 of drugs.

Does the ADA enver people with AIDS?

Yes. The legislative history indicates that Congress intended the
ADA to protect persons with AIDS and HIV disease from dis-
crimination.

Can I consider health and safety in deciding whecher to hire
an applicant or refain an employee with a disability?

The ADA permits an employer to require that an individual not
pose a direct threat to the health and safety of the individual or
others in the work-place. A direct threat means a significant risk
of substantial harm. You cannot refuse to hire or fire an indi-
vidual because of a slightly increased risk of harm to himself os
others. Nor can you do so based on a speculative or remote risk.
The determination that an individual poses a direct threat must be
based on objective, factual evidenr~ regarding the individual's
present ability to perform essential job functions. If an applicant
ormployeewimadisabﬂitymadhmmmﬁmmmor
safetyofhimselfnraﬁlm,youmusteonsmerwhethenheﬁsk
can be eliminated or reduced to an acceptable level with a reason-
able accommodation.

14
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Am I required to provide additional insurance for employees
with disabilities?

No. The ADA only requires that you provide an employee with
a disability equal access to whatever health insurance coverage
you provide to other employees. For example, if your health
msummecovmgeformnmmmtsishnumdmaspemﬁed
number [ o1 year, an- an employee, because of a disability, needs
more than the specified number, the ADA does not require that
youprovxdeaddmmmlcovmgetomeetﬂ\atunployeeshcalth
insurance needs. The ADA also does not require changes in
insurance plans that exclude or limit coverage for pre-existing
conditions.

Does the ADA require that I post a notice explaining its
requirements?

The ADA requires that you post a notice in an accessible format
to applicants, employees and members of labor organizations,
describing the provisions of the Act. EEOC will provide em-
ployers with a poster summarizing these and other federal legal
requirements for nondiscrimination. EEOC will also provide
guidance on making this information available in accessible
formats for people with disabilities.

For more specific information about ADA requirements affecting
employment contact:

Equal Employment Opportunity Commission
1801 L Street, NW

Washington, DC 20507

(202) 6634900 (Voice)

(800) 800-3302 (TDD)

(202) 663-4494 (TDD for 202 Area Code)

15
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For more specific information about ADA requirements affecting
pubﬁcaccammodaﬁammdmmwgnnmeMsenices
contact:

Department of Justice

Office on the Americans with Disabilities Act
Civil Rights Division

P.O. Box 66118

Washington, DC 20035-6118

(202) 514-0301 (Voice)

(202) 514-0381 (TDD)

(202) 514-6193 (Electronic Bulletin Board)

For more specific information about requirements for accessible
design in new construction and alterations contact:

Architectural and Transportation Barriers
Compliance Board

1111 18th Street, NW

Suite 501

Washington, DC 20036

800-USA-ABLE

800-USA-ABLE (TDD)

For more specific information about ADA requirements affecting
transportation contact:

Department of Transportation
400 Seventh Street, SW
Washington, DC 20590

(202) 366-9305

(202) 755-7687 (TDD)

16
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For more specific information about ADA requirements for
telecommunications contact:

Federal Communications Commission
1919 M Street, NW

Washington, DC 20554

(202) 632-7260

(202) 632-6999 (TDD)

For more specific information about federal disability-related tax
credits and deductions for business contact:

Internal Revenue Service
Department of the Treasury
1111 Constitution Avenue, NW
Washington, DC 20044

(202) 566-2000

SRS ESE0N

This booklet is available in Braille, large print, audiotape and elec-
tronic file on computer disk. To obtain accessible formats csll the
Office of Equal Employment Opportunity on (202) 663-4395 (voice)
or (202) 6634399 (TDD), or write to this office at 1801 L Street,
N.W., Washington, D.C. 20507.

17
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£qusl Employment Opportunity individuals. Comments were also nulhori , such as the legislative history
Commission solicited at 63 ADA input meetings and case law interpreting
conducted fleld offices 504 of the Rebabédi Act,
29 CFR Part 1630 throughout the country. More thany 2600 thet provides the basis and purposs of
rep vas disablity the rule and interpretative guidance.
Equa! Employment Opportunity for organizatinns and smployer groups Mere detatied guidanoe on spedfic
Individusts With Dissiéities w&um these meelings issues will be forﬁsm.tsg nthe
28, 1891,
AQENCY: Equal Employment Opportunity published & notion of § |G ltm Manua! sections
mk’ iru.k {NPRM]. s6 FR 8578 and policy guidances on ADA 1ssues arv
ine e o . forth proposod part 1630 for public tly under develop are
Sussmane: On July 25, 1880, the comment. The commsnt period e to be isswed prior to the
Amortcans With Mhastuinies Act (ADA]  APri) 20, 1891, In response 1o the NPRM, ve dote of the Act, Among the
was signed into law_ Section 108 of the 1 Commission received 687 timely fssues o be sddressed In depth are the
ADA requires that the Equal fmm";f‘; tnterestad grosps and thoortes of mmngm. definitions of
Emplayment W!y Ccmtmgdm ndividua many instancen, & disabiility end of qualified individual
{ERQC) issue t was subwnitted an hehalf of with a disability: reasonable
implementing fitle | (Emplnymenq several partiss and repressuted the acoxmmodsticn sed undue hardship,
within one yoar of the dste of ensctmenl  VICWD of umerous groups, L including the scope of reassignment; and
of the Act Pursusst o this mandate. the  individuale with dissbilities. prs-employment inguiries
18 publh.hmga new part comments have been anaiyred and To assist us in the development of this
1650 1o {ts regulath ol 1l wd o the devolopment of this guidancs, the C Son requasted
{ and sections N3} sm 501, 503, s08ge),  fnal nle comument in the NFRM from dissbslity
m::: gﬂd aniuf the ADA u‘ t:j?: Overview of Ragulations rights organisations. mpi:y:l unions,
sect, ain 1o . Mate ngemien coacemad
part 16890 prohibits discnmination The farmat of part 1630 reflects smploymant or workers tion

agains! qualified individuals with
disahilities in 8l sspects of employment.
EFFESTIVE BATE: july 28, 1962

FOR FUNTHER [FOREIA TION CONTACT:
Flizabeth M. Thomton, Deputy Legal
Counsal, {Z02) 0034838 {voice], {202}
86376 { TDM)} or Christapher G Ball,
Acting Associste Legal Counse! for
Americans With Dissbilities Act
Services, {202) 6834670 {vorce). (202}
983 7028,

Copies of this final rule and
interpretive appendin may be pbtsined
by calling the Office of Communications
snd Legslative Afairs at (2021 8683 4800
Copoes in alternste formats may be
obtained from the Office of Equal
Employment Opportunuty by calling
{202} 683 4348 or {202} 8634388 [voier )
or {202) 683 4398 (TOD). The altemste
formats svailable are. Large print.
brasile, electronic file on computer disk.
#nd sudio-tape

SURREMENTARY INFORMA THON:
Rulesaking Hidory

The Commission actively sobicited
and dered public ¢ N it
development of part 1830, Onr August 1,
1990, the Commussion published an
advance notice of propused rulemsiing
{ANFRM!, 58 FR 31182 informing the
public that the Commysswn had begun
the process of deveioping substantive
regulstions pursuant 1o title | of the
ADA and mviting comment from
mterested Rroups and individusls The
comment proad ended on August 31
1990 1o response 1o the ANPRM. the
Cummission fev pived 138 comments
frons sancus disabilay rights
orgenizefions emploves groaps. and

congressional Intant. as expressed in the
legisiative hmm» that the regulstions

practices, and joleresind individuals o0

specific Questions about insurance.
wumplement employment " acti
pmvmom?chDAbs deled on by L and ve
the jon dog DA S GNT Msny
of the Rehabilitation Act of 1973, as commanters ’“P“'“"’ 10 thess

amended, 34 CFR part 104. Accordingly.
in devsloping part 1630, the Commissian
has been guided by the section 50§
reguistions and the cass taw
interpreting those tions

it is the intent of that the
regulations tmplementing the ADA be
comprehensive and rusily understood
Pari 1830, therefore, defines terme not
pmmu:ly definad in the regulations

ting section 504 of the

Re bmlsﬁm Act. mcb as
...Hy fimiis ial

w ‘ 1 983
acv ~Qf y. Mmany of
the da:muunom that may be required
by this part must be mede on a case-by-
case basis Where possible, part 1830
establishes parametere to serve as
gurdelions in such inguines

The Commuasion s also sl
intarpretive guidancr concurren n{y with
the 1ssusnce of part 1830 in onder to
snaure that qualified individusls with
diashilities understand their rights under
this part snd 10 facilttate and oncourags
comphance by covered sntites.
Tharefore. PST1 1830 i8 8eCo jed by

Y

questions. and several commenters
addrensed other matiers pertinent to
these areas. The Commissson has
aov side red these comments in the
development of the final rule and mill
continus to consider themw as it develops
fusther ADA guidance

1n the NPRM, the Commission raised
questions aboui & sumber of insurance
mlmed maters. Specifically. the

bon & Tters (o

ducms rish assessmant and
clsasification. the relationship between
“risk” and “cust.” and whether
employers should consider the effects
that changes in insurance coverage wiil
have on Individusles with dissbihties
before making these changes Many
commenters provided Information about
nsurance practices and explained some
of the cunsiderations that affect
insurance decisions. 1n addition, some
commenters discinsed their eapenences
with insurance plans and coverage The
commeniers presented a wide range of
apininons on insurance related metfters,
and the Commission will consider the
[ 12 a9 1 continues (o analyze

an appendix This appendix sepresents
the Commussion’s interpretation of the
asues discussed. and the Commussion
will be guided by i when resolving
charyes of employment discnmnstion.
The sppendin addresses the maror
provisons of parf 1830 snd explains the
major concepts of disabibity nghts
Further. the appendi vites 10 the

these cumplex matters

The Commission recerved 8 Iarge
number of comments concerming
inqunes sbhout an mdividual's workers’
compensation Mstery Many employers
snserted thaf such inquiries are job
re{sied and conmetent with bumnens
necessity Several ndividuals with
dtsabihinies and dissbiliy righis
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defenss to failing to meet the obligstions

Some commenters sskad the
Commisaion to note that the ADA does
pot proemp etste clatms, such as state
tort claims. that confer grester remedies
then are svailshie ander the ADA. The
bas added a paragraph to

that sifect in the sppendix discussion of

arganizations, however. argued that 1n responee o commens, the
such inguiries ace prohibiied pre- Commisstos has amendod § 1550.2(n}3) of ttle L.
smployment inquities and are not jub 1o include “the terses of 3 collective
refgted tstent with b bargaiak " in the types of
ity. The C sion has evidence relevant 1o determining the
addremed this lssue in the tnterpretive tiald fi & position The
guidance scccmpanying § 1830 14} and G ton hee made a cormesponding
will discuss the matfer further in future  change to the interpretive g d L) C jeston
guidance. § 1830.2{0 X8} In addition. the
There was listls controversy shout the  Comatission hes smendded the
interpretive guidanae en § 163015(d) fo

submission of medical informatioa to

' compensation offices. A
nuaber of employers and employer
groups peinted out that the workers'
contpensatian offices of many states
request madica) informstion in

ton with the ads
pecond-injury funds. Further. they noted
that the disclosure of medicsl

sache‘mmmmubymmm-

note that the torms of e collective
bargnaining sgrecment may be relevant
to determining whether an
sccommodation would pose 80 sndue
hardahip oo the operstion of & covernd
entity’s businesa.

The divargen! vicws expressed in the
public comments demonstrate the
L lexity of employ sisted
issues conceming (nauranos, -:wkm

45 16301 {b) and {c}. This interpretstion
ia cogststent with the lagisiative hiatory
of the Act. See HR Rep. No. 463 part 3
1018t Cong., 2d Sess, 88-70 (1890}
{heremnafter referred to as tHouse
judicary Report).

in sdditton, the Commission hss made
8 % 1 dment to the append
dincussion (o note that the AUA doss
not sutomatically presmpt medics!
tandards o 88
established by

fats C

Tequir
i taw of
g isston has slse

o thon, and collective barg
agreement matters. These highly
plex issues roquire extensive

interpretive & ng

§ 1830 14(b}. This amendment, discussed
betow, notes that the submisginn of
medical information to workers'

with siate workers'
is not incoasistant with § 1650 14(b). The
Commission will eddress thss ares in
greater datall and will discues other
issuss concerning workers’
commpensation mettere in future
guidances, incluiding the policy guidance
on pre-emgployment {nquinies.

With respect o collective bargaining
agr the Commisston asked

todl the re’ationship

hetween collective bargaining
agreemants and such matters as undus
hardship. reassignment o s vacent

paaitian. the tion of what
:‘ 8 “vacant” position, and the
§ ks of the

¥
ADA The comments ths! we received
reflocted 5 wide varicty of views For
example. some commenters argued that
1t would afweys be an undus bardship
for an employer to provide a bl

research and analysis and warrant
further consideration. Accordingly. ths

The
amendsd the discusaion to refer o s

direct threst that capno! be sliminated
e roduped” th bt Mt

d . This | is
canst with the regulstary definition

Commisston has decided to address the
insuss in depth in future Compliance
Manua! settions and policy guidances.
The Commission will coneider the public
comments that it received in response o
the NPRM as it develops further
guidance on the appitcation of title | of
the ADA to theae mutiers.

The Commisston has also decided 1o
address bundons-of proof issuss in
future guidance documents. including
the Compliance Manual seciion an the
theanes of discriminstion. Many
commenters discussed the allocation of
the vertons bendens of proof under title |
aof the ADA and asked the Commussion
10 clarify those burdens The comments
in thus aree addnessed such matiers s
determming whether & person is 8
qualified individual with & disability, job
rriatednens and businsss necessity. and
undue hardship. The Commission will
consider (hese Comments as i prepares
further gusdance in thus arss

sccommodation that conflicted with the
provisions of & collective bargsining
agy t. Other bowever.
argued that an sccommodatian's effect
on an agreement should not be
considered when assessing unduse
hardship Similsrly. some commeniers
stated that the appropniateness of
wsnsﬂmm o 8 vacan! position
should depend spon the provisens of &
! bargaining sgr n white
others gsserted that sn agreement
cannat Hmit the nght to resssignment
Many commenters discussed the
relationship berween an agreement #
sentonty Provisions and an employer s
reasonable Bccommodetion obligations

50-276 0 - 82 - 6

Ad of other sigmuficant
ts and an explsaation of the
changes mads in part 1630 since
publication of the NPFRM follows

Section-bry-Section Analysis of
Comments and Revisions

Section 18%0 1 Purpese, Applicobiisty
and Construction

The Commussion has Made & 1echnial
cormectian 1o § 1830 t{a) by adding
section 508{¢) to the st of statutory
provistons implemented by this part
Section 508je of the AUA provides that
the farlure 1o recerve techmost
sesstiance from the federal sgencies
the! sdminister the ADA 18 not s

133

of direct threat {See § 1630 2{r). below }
Sectron 18302 Lefinitions

Section 180N Physice] or Mental
Impatroent

The Commission bas amended the
interpretive guidanee scrompanying
§ 1830.2(h} 10 note that the definition of
the term “impairment” does pot include
charactsristic predisposition (o {llness or
disense.

Ia sddition the Commission has
speuifically noted in the interpretive
guidagoe thal pregnancy 18 Nt 8N
impairment. Thie change responds o the
rumerous questions thet the
Commission bas received concerning
whether gregnancy is a disstilify
covernd by the ADA. Pregnancy. by
iaell. 18 not an Lmpairment and ie
therelore not a dissbility.

Sertion 188021/ Substantially Limits

The Commisston has revised the
interprative fuidance sccompanying
§ 1630 2{j! to make clear that the
determination of whether an impaimens
substantisily linuts one or more major
1ife activities is to be made without
regard to the availability of medicines
assistive devicas. or Other mutigshing
measures This interpretation ts
consistent with the legistative history of
the ADA Ser 8. Rep. No. 116 1076t
Cong.. 15t Sess 23 {1889} (herainafter
refarred 1o 88 Senate Report] t4 R Rap
No 485 part 2, 1018 Cong . 2d Sess 62
{19%) {hereinafter referred to ag House
Lshar Report]. House Judiciary Report a1
28 The Commission has slso revised the
examples 1 the thind peragraph of this
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section's . The exampies pow ability to work should be mede anly commnsnt on this proposal, snd
focas on thy individual & capacity to m&gmnmummmm commenters addressad this issue
perform mejor iife activities rather than othrer mafor Hife octivity. C has decided to eltmi
mhmmmmdm@ﬂm :xwmmu’mm mmm.immmm
tod in guidsnoe. guidamos now
comments from disal mm m.mmmhmmnm explains that 2o individual meots the
which were conosmad sre, bave @ rovord of, or are regarded 82 “veganded es” part of the definition of
i fom ADA pogse Mvsdmh life sotivi " ﬁ.:«vd ﬂhm?m ot
ma; . t
ﬂm&ahﬂtmmmw& The preposed Ioterprotive . s opr faosi it
ar ather fhhmmﬂedmnnm:ﬁnm mumybandm"my&.{wm
:ﬂgpmmﬁﬁ conoering s segeon with o slight hand m“mu?gmlmmm
an amendment mh impatrment. Several coms leglsl history AUA. See
conosming the factors to consider when mgmmm ufimlmagwmm
whether an impaiment fs Mmyofthnmh&nﬁadht ) )
limiting, the Commisston the example confieed, rther than Section 180.4m] Qualified Indivicheal
Bas provided e second example of an m%m@mmmm With a Disobility
fmpainmant's “impact.” This example therefore, has deleted this ex .To
notes that @ (raumstic bend injry's platn forther the applicaty the ,;?mmmmﬂmm’:lmﬂm
affect on cognitive functions is the "'substantially Hmited tn working” dividus] with & dissbility is & qualifisd
ﬂm'dthmmkmam :maspt. (‘nwﬂhu:wﬂdd tndividual with a disshility was to
provistaas the defi of cial atrline plot] in "ulhﬂmlhemqﬁt::mkuksm
K limite” with respect to the  interpretive guidancs. and education reqitrements of the
major itfs activity of working In addition. the Commiselon has employment pesition” the tndtvidwal
{§ 1090.K({}{3}]. Sorso employors clanfied that the temm “menbers and holds or desires. Many employers snd
mu& supparied the definition but types of jobs™ amnmmnnxsn employer s asserted that the
u'sned 1 §t sbould be spplied and “oumbers and types of other jobe™ " Broepa ! enduly t d fobs
aaTowly. Other employers argued that  {see § 18ROZUNIHBKT)) do not require preroquisttes to skili, expertence, and
the defimition is foo broad. Disability an caeraus evidentiary ahowl mwmummm
rights and individuals with ln!hepwmdhppcnmx&ftha permit to conrider other job-
bﬂsl o the other hand. argued interpretive guidance sccompanying reiated ticns. To clarify that the
ihllmdeﬁmminmmmw unduly ﬁlml).tht(hmmdmu&du“l referonce to skill. experience. and
plaoes sn itled “Fregquently education requirements was not
wmmummm Dbuhhng meatmm:: Many M‘T‘ exhoustive list of
establish that they mmaﬂdh}ﬁe D aboot N‘: .t?f‘mﬂ e ments,
ADA. The C a9 responded to thindmmtnqumxiaﬂm m m‘:;ﬂdthephr:k
these by msking & numb and to avold confusion. the | % S S education,
clarifications n this aree. Comminstan has revisad the discusstcy m'ﬁf’“’“ popd
| s Commission has evised and bas deleted the list of froquently 300 ot joh relatod egslmenta,
18X.2{H{ 344} and the scoompanying dissbitng impairments. ﬁmmvﬂed
in +x guidsnce to note that t’;e dtmugn pow appears tn the of fob-related regulrements sy be

facturs “may” be constdered when
rhwrmmu'ﬁ whether an individus! ie
substantiofly limited 18 working This
revision clastfies that the factors are
relevant fo, but ame rof required
elements of, 8 showing of & subsiantisl
himitation in working
Disabulity rights groups asked the
Commission to c:my"zm
mbsmumny fimited in working”
when an individual i3 not

mbsuﬂ'mlfy limtted in any other major
life acuvily In additton. seversi othar
commentsrs Indicated confuston about
whether snd when the ability ta -mrk
should be dared when 18 tf
&0 tndividual hae & disabnlity In

to these s. the
Cnmmsmun hes smended the
interpretive guidance by adding & new

intemprstive guidance sccampanying
£ 1090 2(})

Sevtion 183021} Iz Regarded os
Hoying Such en lnpoirment

relevant to M whether an
individuai e qualified for & pusition.

Many indinidusts with disabiiities and
disability rights groups asked the
Cmmtm to embam that the

o

ther 8 15 4

Section 1630.2{1}{8) has been ch d
1o refor 10 “a subsiantislly limifing
impaimment” rether than “such sn
impatment.” This change clarfies that
an individual meets the definition of the
term “disability” when & covered entity
treats the individus] as haring s
schstantially limiting impairment. That
8. § 1830.241}{3) refers to acy
substanually himiting impetrment. rather
than just to one of the impalrments
dc;;:ﬁbed i ﬂ 18@@1) {1} of {:}

quslified ind!ﬂduﬂl with s hility
must he made af the time of the
empioyment sction in questian asd
cannot be based an speculation that the
individual will becoma unable to
perform the job is the Riture of Moy
cause increassd health insursnce or
woarkers' compenaation costs The
Commission bas amended the
interpretive guidance on § 1630 2(m) 1o
mnm um point This guidancs i
with legial history af

five g on
§ 1630, 241} stnted (hat, . when dmermmmg
whnthﬂ an individual |« regarded as

paragraph clanlying the ar o8
under which one should determine
whether an individual te substantially
limited in the mator Wife sctinrty of
working. This psregraph makes clear
that s determination of whethsr an
mdividual 18 substantistly imited i the

Hy 1 d tn working. it
should be sssumed that alf stmular
employers would spply the same
exclusionary qualification standerd that
the employer charged with
discrimination has used © The
Commussion spectfically requested

the Act Su Senate Repart ot 26, House

Labar Report af 88, 130, House Judbcsary

Repart &t 34, 71

Section 1830 2 n)  Essentiaf Functions
Many employers and employer groups

shiected to the use of the terma

“pnmary ' and “ntdnsic s the
defimtion of essontial funchans To



Q

ERIC

Aruitoxt provided by Eic:

Fodersl Register / Vol 56, No. 144 / Friday. July 28 1891 / Rules and Regulstions

181

35728

aveid canfision sbout the mesnings of to the determinatios of & positioa’s regard. noted that the phrase hae &
“primary” and “intrissie,” the essential functions. As ths fins] rule and cador tea part {see
Commission has deleted thase terms suidence meke coar, the Bst | 1830.2(m}) and whether on
from the definition. The firal reguistion  i» 0ot an exbecetive list of o) fypea of individual must moet thet definition te
defines esseatial fusctions a¢ relevent evidence. Other request an scoommodstios with regard
“fundassentel job duties™ and notes that  availabla evidence may also be relevant to the applitcation process. Ths
functions do net indluds the to the dsterming has substituted the
marginal functions of @ posttion, Comemission bas asmended the * appiioact with o disability”
The proposed interprotive mﬁz. for “ {ndividua] with s
.W?wnmmﬂmm § 1630.2(n}{5}k) o make cleer that disability,” This clarifies thet an
that cos of the fectore tn covered entitics are nat required (o with « disability who
whathsr ¢ Fonction & exsential b the p and tain writtso job qursts & b d
mumber of © Wﬁﬁﬁé‘fm‘zmm mwﬁmhﬁyﬁmw
pecfarm « jub fenction or amang whom s 8 mimt bo eligible respect to
the of that function can be position’s exsentis! functions, bt they application process.
Mmmwm are not required by pert 1630, The Commission has modified
mﬁnﬂﬂm‘tmﬂm » factor Seversl commanty suggueted (hat § 16302{0N 1)1} to stste that
the total of the Commission 8 . h ) dation kxcludes
esmployess s low, ot b of the pressmption in faver of the employer's  modifications or adustments thet
fuctesting d s d&'L;nd ) "“'mrﬁ"&mmmﬁ; enabie employres with disabilities to
operstians ” Some eutoy benafits and that sre
employer conpern that so. Ou thet paint, the Commission noles  ~gqual™ to [rather ~the sasme” as)
this lasgguage could be interpretad as that the House Committes an the fue benefits and privileges that are
an assessment of whether 3 Mmmﬁmﬂymmﬁdm snjoyed by other employsea. This
job fsction could be distributed amendment that would have created  hange clarifies thet such modifications
all emaployees in any fob at any jevel such a presumption. Sea Howse | Y  oradf ts must ensure that
The hes the e~ the insdividuals with dissbilities recoive
gdmmmfmm paragraph of the interprelive  oqua) arcess to the benefits and
that the factor refars only to W&malm&ﬂm‘ privileges afforded to other empt
anvong “svailabla” inquiry isto wh 'mhmmum,‘“'f?ﬁm’ mmymbeahhggm’::;tb:l
viduals receive same iz
Eeuon 1830.2{8}(3) lists several kinds 000 Buess a0 cmployorio besinest  hose benoflte aad privileges of
of evidence that are relsvant to m‘“‘”mm precisely the same benefits and
determiniag whether a particular job umm-hmmq o kol privileges.
function ts tial. Soms smployers quan ‘-mmmmm Many commenters discussed whether
and unions ssked the C te ° the provisian of daily sttendant cars is a

recognire that collective bargsining
agresments may to tdentify 8
position’s easential in

P to these ts, the
Comnyiwston bas sdded “{t}he torms of 8
colfective bargaining agreement™ to the
fist n sddition, the Commissian has
amended the to

this parsgraph to tncorporste exai.ples
of qualitative productt dards.
Section 18800Fa! Reasonobie
Accommodation

The Comniiseton has dsieted the

fi to undue hardsiip from the
definition of ressonsble

form of
Employers and mplaﬁr: Rroups
asserted that seasons

scoommodation does not include such
ssaistance. Dissbility rights groups and
indisiduals with disabilities, hewever,
asserted that such assistance is s form

interpretive guid

note specifically thet this type of
avidenoe iy nelevant to the
detarmination of essential functions.
This edgdition is consistent with the
Jegislative history of the Act. See Senafe
Report at 32 Houge Labor Report s1 83

Proposed § 1830.21a}(3) refarred to the
evidence on the list as evidence “that

widered in de

of e dation but that

This ts & tech 1

Wlm&mhdﬂ is
a to, tg than an sspect of,
dsfron As some

(XY

commenters bave noted, s defense to 2
term should not be part of the term's
definition. Accordingty. we have
separated the concept of undue hardship
from the definitton of rensonable

may be W
whsthar s particaler function ts

tial” The C tewion bas revised
s section to refor to evidence ~of”
whether a parttcular function is

tial. The C: tsaton made this
revigton in respensc o concems about
the meaning af the phrase “may be
considered.” In thst regerd, some
commenters questioned whether the
phraso mesnt that some of the tsted
evidence might nat be considered when
dstermining whether s function s
essential ta a position This reviston
clarifies that sil of the types of svidence
on the list. when available. ere relevant

1
BEST COPY AVAILADLE

dstion. This ch does not
affect the obligntions of employers or
the rights of individuals with
disabilities Accordingly. 8 covered
entity remains obligsted jo make
ble dation to the
known physical or mental limitations of
an otherwise qualified individual mith s
dissbility unless to do so would impose
an undue herdship on the operstion of
the coversd entity's business See
§ 16308
With reapect to § 1830.2(0j{1{i] some
commentirs expressed confusion sdout
the use of the phrase “qualfied
individual with & disability * In that

35

this part did not maks thst clesr. Te
clarify the sxtent of be reasonable
sccomamdation obligstion with respevt
to datly dani care, the C insl
has amended the interpretive sddance
on § 1830.2{0} to make clear that it may
bear hd dation ‘o
provide personal sesistanis 10 help with
specified duthes relaled io the job

The C |aston also bas ded
the interpretive guidance to pois thet
allowing an individual with & disability
10 provide and use equipment. sids, ar
services that an employer le 0ol
required to provide may also be s form
of ressonsbie accommodstion. Some
individusty with disshilities and
dimability rights groups ssked the
Commission to make this clear.

The tnterpretive guidance potais out
that ressonable scrommodstion may
mclude making pon-work areas
accessible to individuals with
disabilities Many commenters ssked
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the Commission to includs rest rooms (n relaticnship of aa dation's cost  clarify that an employer's diract thres;
the exampics of socresibie arens that to the vulpe of the position st tesue, o0 standard must apply to all tudividuals,
may be required as ronsons d by the paid to not fust to individuals with disshilities.
dnti in resp to thase thehnucrd&spodm.m Further, the Cammission bee mads clesr
the C iwstan has sdded however, rejected this type that a direc! thrwat determination mast
rest rooms (o the of facter. SeeHmeMIdaanﬂn hebnvdsm mmdmdu&nd
In to other cotments, the 41 {coting thet the Howss Judicl
Cornmisston has sdded 8 parograph to Cmtbummdmmdmem abﬁﬁywn&dymfomthamﬂd
the guid=noe posing that an of the job.” This clarifies tha!
restructaring as @ form of mascuable mﬂmmmmmidm a determination that employment of an
sccummodation. The new paregraph m«.mmn‘m“m trdividual would pose a direct threst
notes that job restrocturing may tre hardship). The wust invoive an individualised toquiry
;hsumhm-m tis) fore. has not added this to the list and must be besed on the individualy
, Feoat i curemt ocudition. ln nddition, the
the mﬂ;‘m‘z} Quolificatian Commission has added “the imminence
Commission v provide additional of the potsntial harm” to the list of
guidance the reesonable The Commission bas delstad the factors ta be considecad when
scooarmodstion of ttos reference to direct threst from the drtermining whether employmer ¢ of an
'mm ,' PP Py (1Y -¥ 1 A and: m ll al
eommentery the Comsaission to This cevision is oonaistent with the Thuis changs clarf Mmgﬂ'
clarify how sn employer mus{ wait  fevitions the Commission has mads fo probability of barm end the imminence
for & vscancy fo arise when considering  §§ 185010 and 1630.15(b}. {See of hares ars relovant to direct threst
mumlndm plain wheth discussion balow.} This deSmition of direct
employss is d to Section 18%0.%r} Direct Threat threat s with the lagtal
salary of sn individual who is his the Act. Ses Sensis Repart
reassiged from s higher-pa Many disability rights groups and z.mmn::unmé.ngf
mahvm-p-mmem mn individuals with disabilities ssserted House Judiciary Roport ot 4548,
haa amended the that the definition of direct threat should

mmmtwmfcmmmmxm
& position that is vacant “within
mmbhmmlofﬂm' * 'musm

oot inchude a reference to the health or
safety of the individual with & disabillty.
They expressed concern that the

£ o “riak to seif"’ would ressit ia

of the y of the cir
sddition, the Commission hss noted thm
an {s oot required to mstntaln
the es of reassigned lndividr sls
with disabilities if it does oot

dimc(mmcmmmmmm
based on pegstive stereotypes and

tematistic views about what is best
ot individuals with disabilities.

the salaries of individusis who are not
disabled

Section 1802p; Undue Hordship

The Commlesivn hes substituted
“facility” or “fscilities’" for “site.” or
“sites” {n § 1630.Q4pK2) and has deleted
the definition of the term “site” Maay

mesaing of the term “sits.” The finai
regulation’s use of the terme “(acility”
and “facilitios” is consistent with the
I of the ststute.

e has amended the iast
parpgmpb of the interprotive guidancs

ylag § 1630.2{p} to note that.
whm cast of & requestad
scecommadation would maul! in tn
undus handahip and 818
sof svsilsble. an individus] withs
disshility should be given the option of
paying the portian of the cost thst
constitules an undue hardahip This
amendment is consisten! with the
legislaties histary of the Act. See Senste
R st 3% Mouse Labor Repart st 89,
eral smployers and employer

groups asked the Commission to sxpand
the lat of factors {o be considered when

Alternatively, the commenters asked the
Commission to clarify thst any
aseasament of risk must be based on the
individus!'s present condition and not
on speculation sbout the individual's

future vondition. also askad the
Commission 0 evidence other
than mediocal know! that may be

relevent to the determination of direct
threat

The final reguis{ &1 retains the
referonce o the hes ith or safety of the
todividoa! with 8 dssahility. As the

Furtber, the Comauission has amonded
the interpretive guidance on § 1880.21r)

to { the individuslized nature of
the t threat assessmant lo addition,
the C laglon has cited tes of

evidence other than medical knowiedge
that msy be relevant to deteratining
whether employment of an lndividual
would pose a direct threat,

Section 16503 Exceptions to the
Definrtians of “Disubility * and
“Qualified lndividuo] With ¢
Dysability™

Many conumeniery asked the
Commussion 1o clanify (hn( the term

“rehabilitation program” includes sell.
belp groaps. in response to thess
. the G jsston has

amended t*be interprotive guidance in
dm are tntnchds 4 mfemma te

appondix sotes. this is with
the legislative history of the ADA and
the case isw interpueting section 804 of
the Rehabilitation Act
To clartfy the direct threat standard,
the Cosumission has made four revisions

pr iy recognised seif-help
programa.
The Commission has added a
parsgrapb to the guidance on § 168303 e
nute that individusis who are pot
excluded under this provision from the
definitt of the terms “disability’’ snd

to § 1680.2r), First, the C fssion has
dod the firat of the

defnition of drect threat to refer to g

significant riek of wmum:m! Mrm g;zc

“qualifiad individusi with a disabiifty”
must yeil) estsbiish that they meet those
deft to be pr d by part 1880,

caano! be sl ted ‘m' 1
ble ac 1. This
ammtmm( clsrifies that it the sk need
not be eliminsted entirely fo faf} below
the direct throa! definition: instead. the
risk need only be redured to the level st

witlch there no longer exists 8

determining if an act dation would
impose agy undue hardship on a covered
entity by sdding another factor The

tgnificans risk of substantial harm In
addition. the Comntssion hes rephrased
the secand sentence of § 18322{r} 1o

136 -

& i oyers and smployer
askod the Commission te clerify
indsvidoals are nof sutomatically
covered by the ADA stmply becouse
they de not {all into ore of the
exclusons listad in this section

The proposed interpretivs guidance on
§ 1630 3 noted that employers sre
entitied 1o sesh roasanable assurances
thst an individual 18 tot currenly
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angaging in the iliegal use of drugs. 1n
that regard, the guidance stated, “itis
sanentiol that the individual offer
evidence, such as a drug test, to prove
that he or she is not currentty engaging”
in such use. Many commenters
interpreted this guidanos 10 require
indtvidusls 1o come forwand with
evidence even in the absence of &
reguent by the employer. The
Comsmlission has reviged the intsrorettve
guidance to clarify that such evidence is
requirod only upan reqoest,
Section 18808 Controctual or Other
Arrorgements

The Commbesien has sdded &

\ septence to the firet parsgruph of the
inmgvmm on § 16308 to
clarify (hat this section has oo impect on
whether one te 8 covered entity or

\ amployer e defined by § 18302

The proposed (nterpretive
contractual or other rela o2 noted
that § 1630.8 appliad to parties as either
side of the roletionship. To illestrate this
potnt the guidance stated that “s copier

would be required 1o snsure
{he provisiao of any b,
sccommodation necssssry to enabie its

oupieT service ropresentative with 8
disability to service s client’s machine.”

Severa! employsrs objected {0 this
example. In that respect, the
d that the 1 of

the exsmple was too brosd and could be
intespreted as requiring exploysrs to
maks afl s P dble.
The Commission has revisad this
sxampls to provide 8 clearer, moeve
concrets Indication of the scope of the
b dstion obligations

in this ares

in addition. the Commission has
ciarified the interpretive guidance by
noting thet the existence of &
coutractus! relstionship adds no nevr
obligstions “under this part.”

Sextion 18308 Relationship o
Association With an lndiyidvel With o
Disatulity

The Commissinn has addad the
phrese “or otherwise discriminate
against™ to § 18308 This change
clarifies that harosamen! or any othes
form of discrimination agains 8
quaitfed indtvidual becauss of the
known disability of » person with whom
the Indtvidus! hee 8 relationabip or an
association 18 slso 8 prohibited form of
diacrimination

The Commission hes revised the first

of the interpretive muid. to
reder o B person’s Tlationship or
associstion with an isdividust who has
& “Mnown' disability. This revision
- makes the language of the P
guid with the {anguage of
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the regulation In gddition. to reflect
current. preferrad terminology. the

C ian has substitutod the term
“pecple who bave AIDS™ fur the term
“AIDS patients " Finslly. the
Caommission has added a pamgraph to

privileges and bencfits. such as health
tnsurence bencfits.

Section 16308 Not Moking Reasanadle
Accommaodation

in addition, the Commission has
amended the lust parsgraph of tne
tnterpretive guidance on fhe “Process of
Determining the pru}mate
R, (%] A‘ ey " ml
amendment clarifiss that so employer
it di o pm::e his idﬁi
with s to or
own mmnm if the tndivideal
wishes to do so. The smployer, bowever,
may not reqaire the individual to
provide the accommodation.

Socuon 188010 Qualification
Standards, Trsts, and Gther Selection

Section 1830.9{c) provides that ’“(alwm
cuvered entity shall not be d
the requirements of this part because of
any fatlure 10 recetve techaics]
ssnislonce * * *." Some employers
asked the Commiasion to revise this
section and to state that the fatluce to
tenrhurricat] mpwt is & def

Criterno
The Compussion hes added the

phrase “cn the basis of disability” to
§ 1830,10{a) to clarify that a sclection

not made the
1630.8(c] s conaistont with section
806(c} of the ADA, witich states thet the
failime to tecsive technical assist

criserion that le not job related and
J with bust ity

violates this section anly when it
screor s out an individua! with &
disabtlity {or @ oloss of indlvidusls with
dinahilities) an the basis of disability.
That is, there mrost be 8 pexes betwaen

from the fedoral agenches that
administer the ADA does 0ot excuse 8
cuvered entity fram complisnos with the

the exch and the disablity A
sclection criterion that screens out an
individua) with e disability for reasons
that are 0of rotated to the disability

te of the Act

does not violsts this section. The
ﬂidang::m?m nﬂph : ;h:&;s lnm“ Commission has made cimilar changes
that the r 3 doth fo the interpretive gukiance on this
obligation section.
provide ;"{‘;mk'm."“m"?_‘“’"' T paposed § 163010(b} stated that o
that are primarily for the use of  caversd entity could use as &
the tndividual with s disabllity. The q::liﬁuﬂm standard the requirement
C tasian has ded thie guid that an individual not pose s direct
to clarify that myh: threst (o the beslth or safety of the
mqulm? to provide items thet are individus! or otbsrs Many individuals
customarily pereopal-uss iteme where with disabilities objectad to the
the items are specificatly designed or inclusion of the direct threat refarsnce in

requtred to meet job-rolated nesds.

in sddition. the Commisston has
amendsd the mtermretive guidsnce o
clarsify that there syust be & nexus
betwsen an individual's disability and
the need for socommadation. Thus. the
guidance potes that sn individual with a
dissbility is “otherwise quslifiad™ if be
or she is gualified for the job axcept
that. “becsuse of the disability.” the

sccommaodation to perfony the seoential
functions of the job. Simdlarly, the
guldance notes that employurs are
required to acoommadaie ooly the
physical ar mental fimitations “resulting
from the disability” thnt ars known to
the employsr.

in {o oor ¥ T

for clarificstion, the Commission hes
notsd thst employers may require
Individuals with disabilities to provide
documentation of the need for
n bt odation when the
noed for 8 requesied sccommodsiion (8
not obvious,

137

this soction and asked the Commission
to clarify that the direct threst standard
must e raised by the covered entity as
s defense, In that regerd. they
spociScally saked the Commission te
move the direct threat proviston from

§ 1830.10 (gnsnﬁuﬁm standards) to

§ 1830 15 (dafl }. The C

has delsted the direct threst provision
frasm § 1630.10 and has moved It 1o

4 183015 This is consistent with section
163 of the ADA. which refers 1o delenses
and states {in section 163{b)) that the
larm “qualification standards” may
toclude a requirement thst an individusi
not pose s direct threst.

Secuoen 165011 Admuusiravon of
Tewts

The Commission has revised the
interpretive fuldance conceming
§ 1690.11 to clasify that a request for an
aiternative test format or other (esting
sec-mmodation generaily should be
mada prior to the administration of the
test o7 as soon e the Individual with &
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disabrility becomns aware of the need for  business-necessity requirement fato & mfhdﬁmhﬂ:ﬁu In that regand, many of
socommmdation. fn addition, the now § 1630.14{c}, which clarifies the m&dhl ction 503
Cosmission has smendad the last scope of permissible examinations or af(he"“" ¢
hgtl.hshp‘d::mm dm“ anmn?eolempbym {See § 1630.14(c}, certain nhw’::m mpml
sectiun essployer can below. caatr
with cysi ﬂ;m;md:: Section 183014 Medicul Ex that “tite | of the ’m‘mmm
“thaﬁ!ithe 4 4 andlnqmm&mfrmllyﬁ’smu«ad f‘ flect £ tm “
n:’m oy Section 1630 14fa}  Acveptable Pre- d mmhﬂ m:hanf&m
@, ey to tive action
nﬁt&ﬁnx‘gnh ‘hw-h@ employment Inquiry mrmdmﬂmdm
refore to the skills a test purposts to Proposed § 1850.14{a) stated that tilitation Act” To rritevate this
messure. ot certaty | SOVETed entity may make pre. point, the Commission has amended the
mﬂm“mm:ml mated e employment inquiries fato an spplicant's  intarEetive s
vy 1m|m massore ’P"“’. abmmcmwum “?““:‘3,‘:;:"“ ﬂ'ﬂm
Mmhmqgln“mmm m!m" mma'thslmcmﬁn;«my information snd toviting
por Cm‘“" o e an ssk an tndividusl whether he ar she can  Individuals to identify therosstras as
amployer may reguire an spplicant to poviarm 8 fob frnction with or with - tioe 42 required
complete » tewt within o spectfied tme ~ T@aenable scoommoadation. io setisly ﬁ';}m“m’mﬁfﬁ
hmﬂmdhmd&eﬁﬂhhﬂm ““”““"”““ﬁ"“ff’.i { mﬂ&«“}mmm
mmmmum Mdnnmm!hhmgpgdiic:ur mywr g;m'm 1830.14(b] Baployment
mﬂh% may ssk how an tndividua! will perform Exominations
§ 1630.14(a) to clarify that employes & job functton when the tedividual's Section 1680.14{b} has bean amendsd
moy Invits epplicants 1o request known dissbility appeams to interfere 1o tncluds the phrase “{and/or tnquiry]
scocommodstions for taking tests, (Bes “g&m@rf“ mm&i’“b“ after refer o
e
§ 1530.14(e}, below ) P has e ) e mATET.ocarmed thet the regulation as drafied
Section 183012 Retelwtion and § 163014{a] to state that g covered prohibited covared entities from making
Coercion entity “may ask an applicant fo describe 80y medical «

The Commission has smended or to demanatrete bow. with o7 withous ~ Gesticnnaires that did not constitute
§ 1630.12 to clarify thst this section also bi dstion, the by tioms. This dlerifien het
prohibits hsrnesment sppiicant will be able to perfarm job- the term “employmen! entranoe

. reiated functions.” The C. jonhas €
Section 160,13 Arohibited Medical smended the interpretive guidance inquirtes ss well as medical
Examinations and Inquiries scoompanying § 1680.14(s) to refloct this  ©XSIinaticns.
" Secton 1650 14{b}{2} has basn revised

in to the C lssion’s

roquest for comment on certain workers'

Ma‘ny commenters asked the
Commission to siate that employers may
inquire. before tests are takon, whether

o state that the results of
entrance examinations “shall not be
weed far any purgaaee inconststont with

covered eotity may ask applicants sbout  candidates will require sny masonahle s part.” This t8 consistent
their history of workers’ compensation acmmmodeﬂmsmmhme!mml‘hsy with the language tn § 1650 34{c)2).
claima, Many employers and employer  asked the C 400 10 acknowied, The second parsgraph of the proposed
Foups that an inquiry aboutan  that such inguinias constitute interprative guidance on this pection
individoal’s workers' comp tor per bl pm-emp&oymmwm referred to “relevant™ physicaf sod
h!mfrtﬂob lated end const Ins psychalogical critena. Soms
with business necessity Dissbility righta membalsddednmw;ds commenters questioned the use of the
and individuals with dissbiiities.  to the interpretive guidsnce on tm‘m!mnt“gndexmvmdmm
, assaried thet soch an loguiry H 1mms1 This pai clarifies sbout its 4 has
could disclose the existence of a vers may didetas {0 dek Am.mmm,w
disability In responss fo comments snd mfmthcmofﬁmmdfofmmme Maoy commontery sddressed the
to clarify this mstier. the Commisvion sccommeodation within s fidentiality provisions of this section.

has amended the interpretive guldence
sccompanying § 188013s}. The
amendmant states that an employer may
oot inquire about an tndividual's
workars’ compensation Mstory af the

pea-offer stage.

The Commission has made a techmicsi
change to § 1830.13{b) by deleting the
phress “unless the examination or
mqnh-yunhmarnmhc)ohmlsmdmd
" from
thcmﬂmﬁhebmdm«nmaﬂsd
the subsisntive provisions of
§ 18300 15(h}. The Comumission hss
tneorp d the job-relsted and

time before the sdministration of the

Theyne&adtha“tmaybemmm
medical i

in defw

tent and may request

verifying the need for soenmmadation, of workers' compensation cisims o
The Conumission has reosived many MmthamdMIin

ta from law enfy and In sddition. they d
ather public safety concerning w:mcmmmm
the administration of physical agility offices of many states request such
tests. In resp 1o thase information for the edministration of

the Cammission has added a new
paragraph darifying that such tests are
aot medical exsminations

Many employers and smployer groups
hsve asked the Commiasion to discuss
whethor employers may Invite
spplicants to self identily as tndividuals

second- injury funds or for other
adminigtrative purposes.

The Commussion sss revised the last
parsgreph of the tnterpretive
on § 1680.14{b) to reflect that the
information oMsined during s permitted
employmen! entrance examination ar
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inquiry may be used anly “in e

Section 168016 Lef:

sot inconsistent with this :\1" in
sddition, the Commission has addsd
{anguage clardying that it is permisaible
to submit the information to state
workers' compsnsation offices.

Several commesnters ashed the
Commisston o clarntfy whether
vt ey b 4 fram

gntrance examinations and inguiries
may be used for insurance purposes. in
to these ote, the

Commission has noted in the

informstion may be used for tnsursnes
purposes deseribed in § 1830181},

Section 1680.14c} Examinotion of
Employess

The Conunission hes sdded a new
§ 1830.1¢{c}, Exgmination of ampla!m

The Caommisston has added &

ability of other employaes to perform
their dutios is cne of the fsctors to be
" vt b

1o the intsrpretive § an
§ 1890.1§a} to clarify that the assertion
tha! en insurance plan does not cover an
individaal's disability or that the
disability would causs increased

or b
costs does not constitute a lagitimate.
pendiscriminatory resson for disparate
treatmant of sn individual with &
cisability. This clartfiostion. made tn
respatse (o Many commXMLS from
individuats with dissbilities and
disshility rights groups, ia consistent
with the legialative history of the ADA.
Soe Senate Report at 88 House Labor
Roport at 19& Howse Judiciary Report at
71

The Commisston has amended
§ 1830.18{b) by stating that the term

that clarifies the scope of per
medieal examingtivne and toquiries.
Severs! employsm sod smploysr groups
axprassed concmrn that the proposed

q dard” msy inclade &
requiroment that an individual not pose
& direct threat, As noted sbhove, this is

verston of part 1630 dd not make it
clear that covered entities may require
employss modical sxaminations, such as
fitness-for-duty sxaminations, that are
’oh (PYye: | m 4 + mm A 4
necossity. New § 1880.14(c] clarifies this

istemt with 103 of the ADA
and responds 10 comments from
individuals with disabilities.

The Commisston has made s technics!
oorection to § 1630.18c) by changing
the phrase “an individus] or clase of
individuals with disabilities’ 10 "an

by exg Y POl N
to require employse medical
examinations and inquirtas that are job
tated and Istan! with busi
necessity. The informstion obtsined
from such examinations or inquinies
must be treated ss a confidentis]
mendical record This section also
tncorparates the 1ast sentencs of
propesed § 1630.14{c} The romainder of
proposed § 1880.14{c} has b

indtvidual with s disability or s class of
individuals with disahdlities.”

Seversi employers and employer
groups atked the Commissioa to
acknowledge that undue hardship
considerstions sbot reasanable
sccommadations st {emparary work
sites may be different from the

iy o
vmk-imhmmmlolg,e
the C: isaion has

§ 1850.14{d).
To compers with this technical change
tn the regulation, the C ission has

amended the interprstive guidancy on
§ 1880.18{d] to note that an

mads corresponding changes in the
interpretive guidance. Thus, the
Comavscion has moved the second
paragraph of the proposed guidance on
§ 1630.13¢(b] to the guidance on

§ 1630.14{c}. In addition, the
Commission has rewonded the
peragrapb (o note that this provisien
permits {rather than does not prohibii}
certain wedical examinations and
nqutries.

Soms commentery asked the
Commigsiog {0 clurify whether
smployers may maks inquiries of
require medica] examinstions in
connsction with the rsasonable
sccommodation procsss The
Commisston has noted 10 the
interpretive guidanos thet swch inguiries
and examinations are pernissible when
they are rytothes ble
accommodation procesy descrbed in
this part

dation that pases an undus

hardship tn & particular job setting. such
as A temuparary coastruction site. may
ot poee an undue hsrdship in another
setting. This gutdance ts conmatent with
the legislative history of the ADA. See
House Labor Report st 68-70; House
judiciary Report st 41-42

The G {ssion slso Las a ded
the interpretive guidance to pote that the
terms of & collective bargaining
agreement may be relevant tu the
determination of whether a requestad
accommoadsation would pose an undue
hardship on the operstion of a coverad
entity’s busd This d t
which rasponds (o o’ request
that the Commisstan recognize the
relevancy of collective bargaining

nsonts, is consistent with the

legisistive history of the Act Ses Senste
Rwport at 32. House Labor Report a1 &3

Section 1630 2Ap){ 2w} provides that
the impact of an 2o dation on the

138

deved when deter
the e dati pose a8
undue hardship on a covered entity.
Many Adroneed whath
an acoommodstion’s impect on the
mosale of other amployess may be
relevant to & dotermination of undue
hardahip. Scme employers and employer
groups asscried that s negative impact
on emplayee morale should be

£ el "l 87 RO % dabi

Disability rights groupe and individuals
with disebilittes, bowever, argued that
undus hardship dstarminations must not
be based on the morale of other
employees. 1t is the Commission’s view
that & negstive sffect on morals. by
itself. is not sofficient to meet the undus
hardship standard. Accardingly. the
Commissian hes noted in the gutdance
oo § 1830.15{d] thet an suployer cannot
establish undus hardship by showing
caly that an tion would have
& negative tmpact oo ampl morale.
Sectia 1850.18  Specific Activives
Parmtted

The Commission has revised the
socond sentence of the intarpeetives
guidance on § 1830.16(b} (o state that an
employer may bold tndlviduals with
slooholism and individuals who engage
in ths tllega! uss of drugs to the same
performance and conduct standands fo
which it bolds “afl of its” gther
employees. ln addition, the Commissien
has delsted the term “otherwiss™ from
the third sentence of the guidance.
These revisians clarify that employers
may hold all employees. disabled
{including those disabled by alcoholism
or drug sddiction] sad noadisabled. t0
the same performance and condust
standerds.

Many commentars asked the
Commission to clarify that the dng
testing provisions of § 1630.16(c] periain
only to tests te determine the tiegal use
of drugs. Accordingly. the Commission
hes amended § 1630 18c){1] to refer to
the sdministrotion of “such” drug tests
and § 163018{c}3} to refer to
mformation obtained from & “tast fo
determine the illegal vse of drugn” We
have also trade a change in the

ticad structure of the last
sentence of § 1650.18{c}{1} We have
made similar changes to the
correspending section of the interpretive
guidance. tn addMion. the Commission
hes amended the nterpretive gudane
1o state that such teats are neither
ancouraged. “suthorized.” mor
profubited. This smendment conlorms
the language of the guidance to the
{anguage of § 1850.16{c)(1}
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The Commission has revised
§ 1650.18{e (1) to refer to cammunicable
diseeses that “are” (rather than “may
be"') tragsmitted through the handiing of
food. Sevarnl commenters asked the
lenkm to make this techmics!

number of the FAX recsiver is (203) 663
4114, (This is 5ot & tol-free sumber).
Only public comments of six or fewer
pages will be scospted vie FAX

ittal. This Hovtation ts v
in order to assure aocess to the

\ge. which sdopts the ¥
languags.
Severnl commanters slso saked the
to canform the |

\guage of
§ 163Q18{1) (1} and (2) to the
dmmgcm;m‘zm
the Act. The Commissian has
change. nxs.nmmmmmdlz)
now refar to risks that are “not
incoseistent with State law.”

Exeacutive Ovder 1239 and Reguistory
Fiaxthility Act

The Commisston published &
Prelimicary Regulatery ct Analysis
on February 28, 1891 {58 PR 8578] Based
m&amhndmrynegmmmd
Analysis. the Commission certifies that

umm&hﬁmlmkm
thys time tn the absence of s Final
Rmamhwlmmmdarm
meel the statutory

(202} 634878, (This is nat a toll-free
numbes}.
Comments received will be svailable
far public inspection in the EROC
Libeary, room 8502, by appaintment
only, from 8 a.m. to § pe. Monday
through Priday axcept legs] holidays
mmm:ummmmg

1 ~t Arnabyrat

A

puhm Faceons who need assistance
to revisw the comments wiil be
provided with sppropriate sids such as
readers or print To schedule
sa appointment {20R} GE3-40%
{voice} {A02) 64830 (TDD).

List of Subjacty in 29 CFR Psrl 1650
Equal employmsent opparfunity,
Handicappad. individuals with

Commission's Prefinginary R 4
Impact Analysts was based upon
nhﬁmdnummcmdmmmhk
datton. The Comniset
recetved few comments na this sspect of

m“dmahgmmdm
complaxity tin the
sconamic costs and benefits of this rule
and the relative paucity of dsta on this
issue, the Commission will fusther study
the economic impact of the regulation
and intands (o issus o Final Rogulatory
{mpact Analysis prior to January 1, 1882
As indics Ahemthchﬂtnmny

S
an Felruary 28 1801 lﬂﬂl
8876] for oomment. The Commiasion will

also provide s nopy {o the public upon
el by cajling thre Commission’s
of Commanications end

Lagisiative Affaire at (202) 6684200
Commenters are urged to provide
additiona! information as to the costs
and benefits associated with this rule.
This wifl further facilitats the
dﬂv!mf ofs Piml Regulstory
mus! be
received by tamb(rr 28 1991 Written
commenty should be submitted to
Frances M. Hart. Executive Officer,
Rxecuftye Secretarist Equsl
Faployment Opportunity Commission
18011 “L" Street, NW.. Washington. DC
20807

As 8 canven o v the
Bxecutive Secretsriat will sceapt public

4 £ P pETY

{"FAX"} m:dmu The telephone

disabilities.
For the Commission.

Evan . Keesp, fr.
Chairmon

Accordingly. 28 CFR chapter XIV is
amended by sdding part 16830 to read ae
foilows:

Sec.

18301 Purpoee, applisability. and
construction.

18302 Definitions.

A dis to Part NI ]
Odhmnﬂﬁldlhm-h

mcxu&a 12118
§ 1530 ¢ Murposs, spplicetiily, and
Sonstrstion.

{8) P . The purpose of this part
um&mmmmm
with Disshil/ tes Act (42 US.C 12101, of

voq ) (ADA}. mequiring equal
employment opportunities for qualified
ndividuals with disabiiities, and
msmm).mmme).m
510, and 511 of the ADA
mmmmwm
qualified individuals with disabifitics.
by Am&nb:ltry mmapplm to

d at
% mnxm

(c) Construction —{1} /o
Except a9 otherwise mvm

M&hp&ﬁ“m@ylm
dard than the

undar title ¥ of the Rehabalt stion Act of

1973 {28 US.C 790-7%al. or the

regulations tesund by Federal agencies

pursoant to that titis.

{2) Redaticnship to other laws. This
part does nod invalidate or itmit the
remedies,
Foaderal law or law of any State ar
political sabdiviston of any State or
furisdiction the
aqual protection for the rights of
individualy with disebilities than are
afforcied by tide part.

§ 15302  Dwfinione.
{8} Comeussion means ths Equal
ity Commission
establisbad by section 708 of thve Civil
Rights Act of 1684 {2 U 8.C. 200004}

16| 8 fo the dafl of oy and
“Dixabiltty” and “Qualifies lndividual y sffecting shell have
with @ Disability - theummnhgymthmﬁmm

16304 Discrimination prohibited. saction 701 of the Civil Rights Act of

15508 Mmmmmm

1808 C or other arr

18807 Siandeds, criterie, oF methods of
sdmindstrafion

1608 Relstiambip or sseociation with as
inividual with a disability

18508 Not making ressonabls
scocmmuodation

18310  Qualifostion standsnds, tssts and
other selection criteria,

163011 Administratioo of tasts.

1850 12 mnnm md msmm

163019 Predfd il
and inquiries

1604 Madical sxaminstions aad inguiriss
specifically permitted

163048 Defonsas

160016  Specific activities permitiad,

1140

1904 {42 U.8.C 2000e}

{4} State mesns anch of the peveral
States, the District of Columbia, the
Commonweaith of Pusrto Rico, Gasm,

{8} Bmploysr —{t} fn generoi The
term oyer means a persan sngaged
in an etry affecting commsros who
has 18 or more employses for sach
working dey in each of 20 ar more
calendar weeks in the current or
preceding calendsr ysar. snd any sgend
of such person, excspt that, from july 26,

CSTCOPY AVAILABLE
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mmm&:&&mm
means & P in an iodustry

[
mmuuusum-mm

mm[Vn)liH/Msy}u!ym.lmlknha-ndncguknms $8735
#
{1) The nsture and severity of the disability who satisSes the requisite
t skill, experience, sdoestion sod other
) The durstion or expectsd d fob-relsted roquirements of the
of the impairment: and smployment position sech individusl
(m)mmm!uhnsm Mrolds of desives, and wiro, with or
impect, ar ths expected withouat resscnable sccommodation, can

parform the
position. {See § 16309 for sxceptions to
this defixition}.
{n)wﬁm—mm

wholly owned by the governmant of the ( mm&tlthﬁ The term asaentiof
Uniteed States, or a0 indiaa tribe; or in the mmmmm@wdm
(it} A bonm fide te membership lhﬂlv m-mum the todividual with
club {other than 2 arganization} ora range of jobe in various 8 holde or desires. The term
et s exempt from taxation undar classes & to the average - ™ does not tncids
section S01{c} of the Internal Revenus person o] frerct the posith
e ndividusl m?mr:?amm”&m {3) A job fumctian may be conaidered
{ means sn a
smploged by an P itute o mubstatial miation 1n the  Cop e T
() Q% mesns, with respect to major life activity of working. following
an individual— {1i} In addttion to tha fsctors listed in (i)'l‘hef tom may be essential
(l)AWmmNW! m(mx)dmmm the positicn sxists is
thet substentially itmits one or more of serdin Mhmﬂm
the cudos ke sctivitios af such whethar an individoal s P“Tﬁ:f ¥ s ssscntiel
individuat: limited in the major life {4) dmm b
{x;AmnddmchmhmkNﬁm activity of “working™: m,“" limited mumbes e
{8} beirg regarded as having sech an {A) mp&!mm-m Y of tht job -mmhe
1690.8 for exceptions to this The job from which the individual distributed: and/or
mﬂmL ° Lm becauss of an (m)mfmanmrbshgth y
(h) oalar impat ! of fobe mdm podﬂmhldn:?mtﬁ:mhssw:ﬂ?:
NMWMM mmm@.mmmmm ma\mnnmfwmm
NMM - o %mﬂ;:’t(dma!hh);andf (: d“'“‘““. but:hf;f
sysimos: of or
Sorgloey Y] {C} The job from which the Individual hmkndtc'
sentse organa, respiratary | has boen because of an {1} The smployer's judgment as to
peech ). cand lar, snd the sunrber and types which functions sre sssential
gecito-urinary,  of nﬁmhhndn% m)wnmmmmpmpmd
Semic and tic, skin. and training. keowladgs, or abdlities. before advertising or interviewing
endocrins; or within thst geographical area. from sppltoants for the job
(Z)Awmulwmdnk:sml which the individoal s aleo disquaiifisd (m)mmdm;pmmm
such as mental retand o ‘f of the tmpatrment {broad range performing the functios
argutic braln sydroms, emotional of t¥] The consequences of not rquiring
mantal (Bress, and spectfic leaming (k)Hmamﬂa{pny«zqmlml &‘T;cm'mwfm&:afé&m
disalsilities, mesans has s Mstory of. or bas besn (v} The terms of a collective
{1} Afoior Activities mesns misclsesified as having. nmfnud gt“ bargnising agreemant,
fusotions & caring for onessif, that subst (i} The wock experience of past
pafwmhgmulm‘m&m umwmm)«lﬁuacﬁm fncssmbents in the jobx and/ar
(l)l;mﬁdmhﬂmmm {wii} The current work sxperiasos of
%ﬂihm»-«mmm {1) Has & physical or mental tncumbents io ontlar jobs.
lmpalrment that doss not sub ‘l‘g:}mrm o ‘,,“m‘m)

{imit major life activities hmummd
by s covered antity ss constifuting Luch
fimitathon;

{2} Has s physical ar mantsl
impairment that substantislly limits
m;mhfcncﬂﬁﬁucﬂlyulmultaf
thelmtndmdmh!mm

individual ts substanttally imitad in s
mafor ltfe activity

_fs) Has mo-_« of the tmpairments
dafined in psragraphe (R] {1} or (2] of
this sactian but is tresied by &
entity as having s sabetantially imiting
impelrment.

{m) Qualified individual with a
disability mesns an fodividual with s

means
())Mﬂmmu;mr:a
mmmm.mmm
atds .‘hm Ty
quﬁed&ppﬂmldeﬂmm‘
fﬁ)Mﬂm&mm&mum
the wivk a9 t, or to the
mmmmmm
posltion held or desired is customarily
performed, that ensbile & qualified
mdhridml-i" & disability to parform
the { . anctions of that p
or
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{4) Modifications ov sdjustoemts that dmmwsmmmmm (1) Mas ocorm a
& coversd satity's with  the covered ¥ drug rehabilitation program
' to oqual and {v) The imp “nftha dati and is so langer engeging in the illegs]
of a1 ave enjoysd mh@wﬂmd&ei&dﬂﬁ. use of droga, of has otherwiss been
its other situsted employoes  including the impsct on the ability of rehabilitated sscoessfully and is 0o
without othar employeey to perform their duties  longer engaging to the illegal use of
{2) Reasomabie opeammadation may nndﬁchnyaaicathehcﬁttyuh&ﬂtym drugs; or
tncinde but ie not Hmited to: condret business, {2} 1s participating in a supervised
(1) Making existing facilities wsed by (Q)Quullﬁmﬂmnm&mm rebabilitation progrem end is no loager
readily scossstble to and personal and prefessional attributes sagagtg in such use: or
ussbie by individnals with disabilites;  inchuding the akill, experiance. {3} Is srronecusly regarded an
phy dicul safety and  engaging in such uss. 'axt is nof enguging
{5} Job restructuring: pent-tiwe or athar established by a in sach uss.
work schedutes: soversd as 82 {c} it shall not be s violstion of this
1o s vacent posittor; soquisition or tndividosl must meot in order tobe mkuammdmmymndaptor
fhan: of &mﬁ )m:mlm — 1 d b,,'u Himited
sdfustment or tons ¥ means & Mm tnctuding but not 1o
frath tning materials, or risk of sobwtantis! harm to the bsalth of g testing, designed to ensure that sn
poticias; the provision of “M!‘“;:hf“nﬂ"gﬂl“ﬂmmf individual dascribed in paragraph (b) (1)

digabilitine,
(S)Todmmﬁnwm
dation it may be
necessary for the covered entity to

.

The
determinstion that sn individual poses a
“direct threat” shall be besed on an

individuatized asssssment of the
individual's present ability to sa
perform the essential functions of

with the quatified tndividual with & mmwaanhmms
digability in nead of the dati dical judgmeant that refies
This process should idantify the procise o the ot cxzroet oSl o lodge
Hmitations reslting from the disabitity ~ and/or an the best avatlable objective
and potential seasonabile svidence. In detarmt an
daticns that conld tndhidnalm!dmndhmm\mt

fimita m“mck:mh of the nek: -

Unize Aardship—(1} in ganerol, {1} tion :
l&mm,}mmm mmrmmmdmﬁtyohhs
the provision of sa dation, | harm:

mmnmwpma
d entity. £ to be ideved

(f)mummmlcmmfthe
sccommadation needed under this part,
taking into cansiderstion the availability
of ax credits and deductions, and/or

m The llkel!hmd that the potentis}
harm will occur: and

{4) The } of the Hal
hsrm.

§ 6308 Exoeptione to the dedinitions of
Mwwmm.

{a) Thc terms dieadility and qua/sfred
individeol with g disability do not
nchade individuals curmently engaging in
the illoge! use of drugs. »* an the
covered antity acts on the tasis of such
use.

d in schodules |
Controlled Substances Act {21 USC

outside funding: (1)lhqmmamndk\d
(u)-m - pury l d A
thsfsdhfwasdbﬁc-mntndmm mvdmmdm
pmﬂdmohhsmb&a
ber of porsona 812}

mbpdatm‘nwly.mdmaﬁwt
(f axpenses and nsources
{H) The overal] fnancial resources of
the coversd antity, the cversil sixe of the
basiness of the covared sutity wi

to the ber of ite vopl
snd the number, type and location of ita
{actlities:

(N)mlgsdmnoum-

including the composition. structure and
functions of the warkforee of such
entity, and 1Ne gnographic separsioness

and adminintr. tive ar fiscal relationship

{zymgnlumnf‘dn@mm the wee

of drugs ths passasaton or distribution of
whxh ts salawhul undes the Controlisd
Substascss Act, as periodicaily updsted
by the Food and Drug Adc-inistratian.
This term does not include the use of a
drug taken under the supervisionof &
licensed bealth care profassionsal or
other uses suthorized by the Controlled
Schstances Act or other provisions of
Fedaral law.

{b} Howsver, the terms disabiity and
quelified individua! with g disability
may not exclude an individual who:

ar (2] of this sectian is 8o
engsging in the jilegal uee of . {Sos
§ 1630.18{c} Drug testing}.

‘d}" hility doss not includ

{1) Trans i i

exhibitionism, voyeurism,
identity disarders not resuiting
physical m;mlmnmts. or other

sexus! behavior disordars;

{2} Compuisive gambling.
kleptomania. or pyromania; or

{8} Psychoactive substanes use
disardery resulting from curreat illegs!
uee of drgs.

{e} Hamosexuality and busexuality are
not impairments and 20 are not
diasbilities as defined fn this part.

§ 98504 Dimcrimination profliited.

it is unlawful far a covered enti
discriminate on the basis of disability
agsins! o qualified individual with e
disability in regard to:

{8} Recruitment. ad\:miamg, and job

applicstion procadures:

{h) Hiring, upgrading. promotion.
award of tenure, demotion, m;ufer
tayofl. tarminstion, right of retum from
{ayof]. and rehiring:

{c) Rates dpﬁy ar any other form of
comp and ¢ in
cummaﬂm

fd) }mb sndgmmmu fob

1!
structures. podﬂm descripitons. lines of
progression, snd seniority lists.

{e) Leaves of shaence. sick lsave. or
any other leave,

{f) Fringe benofits available by virtue
of empleyment, whether or ot
administered dy the covered entity

{g] Selection and financial support {or
treining. leciuding: spprenticeships,
professional meetings, conferences and
other miated activities, snd selection for
leaves of abseanoe to pursus training:

{bY Activithes sponsored by & covered
entity including socis! and recreational
programs; and
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{1} Any other tsrm, candition. or
privilage of smploymant.
The tarm discrinunairon locludes, but s
not limited to. the acts described in
§4 18305 through 163013 of this psrt

§ 16308  Lhnfting segragating, and
ctaseliytrg.
H is unlawful for 8 covered eniity to

to have s family, business, socal o
other relstionship or assouciation.

§ 16208 N0t srking ressonsbin
acomnodetion.

(a} It is unlawul for a covered entity
not to meke bl d
1o the known physical or mantal
Hmitations of an otherwise qualified

{invit, segregate. or classify & job applicant of employse with & disability.
spphicant or smployes w & wey that unless such covered eotity can
sdversely affects his of har . ¢ 4 trate the! the Jati

opportunities or status on the basis af"
disability.
§ 18308 Commotual or other

{a} in general, 18 is unlawful for &
covered entity to participate in a
contrectus}] or other ama: nt ar
relationatrip that has the effect of
subjecting the covered entity’s own
qualified applicant or employee with s
disability to the discriminati
prohibited by this part.

{b) Contrartus/ or other arrangement
defired. The phrase cantractua/ or vther
arreng or redotionship includes,
but is not limited ta. & relationship with
an smployment or reflerra! agency. laber
anion. including flective D ¢ s
agreements. an onganization providing
fringe benafits to sn employee of the
covered entity: or an organization
providing g aod 8PP hig

programs.

(¢} Agplication. This sectian 8pplies to
a covered entity. with respect 1o its own
applicants or employees, whethsr the
entity offered the contract or initiated
the relationship, or whether the sntity
secepled the contrct o7 acoeded to the
reistionship. A covered entiiy is not
Tiable for the actins of the olher party
or parties to the contract which only
sffact that other party's employees or
sppicants,

§ 18Ry

orftera, or of

11 is unlawful for s coversd enlity lo
use standards, crtena. or methads of
admimetration, which are not job
rajated and conststent with business
necessity, and.

(s} That have the effect of
discriminating on the hasts of disability:
or

(b} Thet perpetuste the discrimination
of others wha are subject fe common
sdministrative contral

3 44308 Relshonshyp or assactalion with
£ ncivicusl with & feabRity.

11 18 uniawful for & covered entity 1o
exclude or deny equal jobs ar benefits
10, ur otherwise dacrimiosts 885188t 8
quatified individual becsuse of the
known disability of an individdal with
whom the qusitfind mdividual 8 known

would impose an undus hardship on the
tian of its business.

b} 1t is unlawful for a covared entity
t2 deny employmment opportunities lo sn
otherwise qualified fob spplicant o
employee with s disability based ca the
need of such covered entity ‘o make
T ble aceo dation to such
individual's physical or mental
impairmente

fc} A covered entity shall not be
excused from the requirements of (his
part bocause of any fatlure to recsive
technica) sssistance authorized by
section 808 of the ADA. including any
{aitore in the development of
disseminasion of any technical
sssistance manual authorized by that
Act

{d} A quslifiad individusl with a
disability 18 not required te sccept an
accommodstion, sid. service,
opportumty or benefit which such
quelified individual chooses not to
accept However. if such individua

tyarf ble detion
aid, service, opporianity ar benefit that
18 necessary lo enabie the individual fo

the sspential functions of the

position held or desired. and cannet. a8
a result of that rejection, perform the
essential functions of the position. the
individuat will not be considered &
quslified individual with a disabnlity

§ 103070 Quatificstion standands, fests,
and ot selection criterts.

1t 18 uniawful for 8 covered entity (o
use qualification standards, employment
tests of other selectnon criteria thsi
screan oul of tend to screen out an
individual with a disability or a clsse of
individuals with disabifities, on the
besis of disabitity, unless the standard,
te9t ar other selaction criteria, as ueed
by the coverad entty. s shown to be
wh-reiaied for the position in Question
and is consistent with bustness
feCeRsity

§ 153011 Admintstration of teste.

31 18 unlswiul for s covered entlity o
{aif 10 select and sdminteier (o8ts
concerming employment i the mosi
offective manner to ensure that, when »
o0t 18 admmnisiared 10 8 job spphant or
employes who has a disability that
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tmpatrs seascvy, manusl of speﬁlk;g
skills, the tost results accuratefy reflect
the skifls. aptitude, or whatever other
factor of the applicant or employee that
the test purports to measw, rather than
reflscting the impsired sensory. Manual.
or spoaking skifls of such employes of
applicant (sxcept where such skills are
the factars that the test purports lo
measure}

§ 55112 Retaliation and cosrolon.

(8} Retoliution. 1t is unlswiul to
discripinste sgains! any individeel
because that individua! has opposed
any ect of practice mads unlowful by
this part or because that individual
made a charge. testified. assisted. or
participated in any manner in sn
ipvestigation. ot hearing 10
enforce any provision conlsined in thia
part,
{b) Cosrron, interfere..cs or
intimidaton. 1t is unlawful to coerce,
intimidste, thresten, harsss of interfore
with any individual in the exercise oF
snjoyment of. or because that ndividus!
sided of encournged any other
individual in the exercise of. any right
granted or protacted by this part.

§ 6013 Soaé 2T
anct Inqdries.

{s} Preemployment examindtion oF
quiry Except as permiitted by
§ 1630 14. it 18 unfawfu! for & covered
entity {0 doct 8 dtcal ex tron
of sa applicsnt of fo make 1Quiries a8
10 whether an applicant is an individual
with, s disability of a8 fo the neture of
severity of such dissbility

b} Examination or inquiry of
employses. Excepl as permittnd by
§ 1630.14. it is unlswful for & voversd
entity to require s medical 8xammation
of s employee of to make gquines as
to whather 8n smployee is an individusl
with a disability or as 10 the najure or
severity of such disability.

§ 169014  Medicsl examinetions mg
aquiries specifically permitted.

{a) Acceptabie pre ampfayment
nquiry. A covered entify mey make pre.
employment inguiries inlo the ability of
an spplicant to perform job-refated
functions. and/or may ask an spplicant
{0 describe or o demonstrate how, with
pr without r hie ac tstion.
the applicant will be sbletc psrform
job-related functions.

(b} Employment entrance
sxaminattan A covered entity may
require 8 medical examiganon tsnd/ar
inquiry) sfter making an offer of
smployment to 8 job apphcant and
before the applicant begins tis or hes
employment dulies. and may conditton
sn offes of employment on the results of
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such exsmination (snd/or inquiryl. if afl  disability might require emargency
entering employees i the same fob trestment: and
categovy ane subjectsd to such en (it} Government officials inrvestigating
sxamination [and/cr inquiry) regardiess  compiisnce with this pari shall be
of disability. provided relevant information on

{1} Information obtained under

parsgraph (b} of this section reganding
the modical condition or history of the

ppli shall be collected snd
maintained on separate forms and in
scparate medical files and be trested as
a confidentisl medical record, exoept
that:

;ﬂ Sapervisors sod managers msy be
regarding necessary
restrictions on the work or duties of the
smployee and necessary

sccommodations

{ii} Firnt aid and safety personnel may
be informed. when eppropriste. if the
disabitity might require emergency
treatment; and

{tii) Governmant officials mvestigating
compliance with this part shall be
provided relevant information un
request

{2] The results of such exammation
shail not he used for any purpose
incomsistent with this part.

{3} Madical examinations conducted
11 accomisnce with this sschon do not
have to be job-relsted and conststent
with business necessity. However, if
certawn criteria are used 1o screen out an
empluyee of employ with disabilit
as & result of such an examinstion or
ingusry. the exclusionary critens must
be job-related and consistent with
business nevessity. and performance of
the e8sential job functions cannat be
acc Iiehed with o
acoemmodation as required In this part
{See § 1830 15{b} Defenses to charges of
discriminatery application of selection
criteria )

{ci Exomination of smployees A
covered entity may require s medical
examination {and/or inquiry} of an
employee that 1s job-related and
consistent with business necessily A
covered entity may make inquinies into
the abihity of an employes to perform
b relatad functions

{11 information obtained under
paragragh (¢] of this section regarding
the medisl condition or history of any
employee sbail be collected and
matntained on separsle forms snd in
separate medics! Hles and be trested o
5 confidantial medical record. except
that

{s} Supervisars snd managers msy be
infurmed regending necessary
restrichions on the work or duties of the
employes and necessary
accommodations;

i1} First a:d and salety personnel may
be informed. when sppropriste. f the

request.

(2} Information obtsined under
parsgraph {€] of this section regarding
the medical condition or history of any
smplayss shall not be ssed for any

invonaistent with this part.

{d} Other o bis L

be plished with o
dation, as reguirsd in this partl
{2} Direct threat as o gualification

standard, The term g
standard” may inclods 4 requiremment
that an individwa! shall not pose s direct
threst (o the health or safety of tha
individual or others in the X
{Sev § 1630.2{r} defining direct )

and inquiries. A covared sntity mey
4 h dice! &x o

v A
asd activities, hadudig\mlumuy
madicsl histories, which are part of an
smployee health program available to
employses st the work site.

{1} Information obtained under
paregraph {d} of this section regarding
the medical condition ar history of any
smployee shall be collectsd and
mautzined on separste forms and in
separate medics! files 4nd be treated as
a confidential medical record. excen!
that:

{1} Sapervisars and managers Mmay be
informed necessary
restrictione on the work or duties of the
employee and pecesssry
accommodations.

{14} First aid and salety personnal msy
be informed, whea Spgreprists. if the
disability might require etergency
trestment. and

{1} Government officials tnvestigating
complisnce with this psrt shall be
provided relevant information on
request.

{2} Information obtained under
paragraph {d] of this section regarding
the medical condition or history of sny
employse shall not be used for any
purpose inconsistent with this part.

§ 1815 Dutenses

Defenses {0 an allegation of
discrimination unider this part may
{nclude, but are nof limited to. the
{ollowing:

{8} Digparate irectment charges. 1t
muy be o defense fo a charge of
disparste treatment brought under
§§ 1830.¢ through 18308 snd 168 11
through 183012 that ths challenged
action is justifiad by s legtiimste.
nondiscriminstary reasosn.

{b) CAa.yes of discrimunaiory
applicotion of selscuon criterie—{ 1) In
gonsral 1t msy be a defense foa charge
of discrimination. as described n
§ 16830 10 thet an alleged wpphcation of
qualificstion standarda, tests, o
selection criteria that screens it or
tenids to screen out or otherwise dentes
8 tob or benefit 1o an individus! with &
disability has been shown 1o be job
related and conatstent with business
necessity. snd such performance cannol
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that the challenged standard, criterion
o palicy has been shown to be job-
lated and t with bust
necensity, and such performance caanot
be tished with v
accommedation, as required {n this part.

d) of not making reasanable
oceon tion. 1t may be @ defense to
s chame of discrimination. as described
in § 1630.9, that a requested or

¥ dation would
impose an andue hardship on the
operation of the covered entity's
business.

{e} Conflict with other foderal laws. 1t
may be a defense to s charge
discrimination under this parf that s
challenged sction is required or
necessitsted by another Federaj law or
regulation. or that another Federal law
or regulation prohibits an sction
{including the provision of & particuler
h b dation] that would
otherwise be required by this part.

(1) Additiona! defeases. Jtmay be s
defense to & charge of discrimination
umder this part that the allaged
discriminatory action is specifically
permitted by §§ 1630.14 ar 1630.168

§ 163016  Specific scthvities parmftted.
{8} Relmgrous entitias, A religious
corporation. Rasodistion, educationsal
institution, or saclely ts permitted to

give preference in employment to
mndividusis of & particular religion to
parform work connected

with the

carrying on by that corporstion.
association, sducational institution, or
society of it activities. A religtous
sniity may require that it 8 te
and smployses conform to the religtous
tensts of such orgenisstion. However, g
religious entity msy not discriminate
againat & quatified individust, whe
satiefles the permitted religious critena.
because of his or her disability.

tb) Reguiution of alcohot and drugs. A
covared entily:

{11 May prohibit the tiege! ase of
drugs and the use of slcohol 8t the
workplace by al} employees,
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(2) May that not be rding the illags] uss of drugs. s are based on ar pot incomsisten! with
e ol Siooheg ot ba  mibject 1 e req of Seate law.
angsging in the illegal nee of drugs ot the Ilmm{h)(ﬁu:;(!)nlthﬁlpnﬂ {3) A covered entity may ssteblish,
{d) Ragwiation smoking. A covered M‘MANMIth
(R} require that all employsss entity msy protibil or knpose terms of & bons fide benafit plan that ts
behave in conformance with the restrictions on smoking 1o places of not sabiect to State laws (hat regulate
requirements under the toy Sech restrictions do rol insurence
Drug-Froe Workplacs Act of 1068 (45 vﬁaung provision of this part. {4] The activities described in
USC. 701 ot seqk {6} faf and foadis paragraphs (7] (3}, (2). and (3] of this
{4) May hold an employss who dinsnses; Jobe—{1} I seciton are permittod unisss these
in the ilegal use of drugn or ' Under ttle 1 of the ADA, sctivities are being used as a subterfuge
who is an alcobolic to the sams sectian 105(G}1). the Secretary of Health  to evade the purposes of this past
for smplogment  and Human tstoprepare 8 Hst  Apogndia to Part 1639 interpretive
o and behavior to to be updated iy, of infectt Gk Titts 1 of the Amesicans with
which the entity bolds its other snd commnicable diseasrs which are Irembiition Act
employees, eves i any unsatisfactory transayitted throngh the hawdling of
per ¢ s to food. (Copies may be cbtatned from Bachground
the ] ase or alcoholisay Centes for Infoctions Discases, Centers The ADA is & frdsrel aptidiscnmmetion
{8) May require that its smployees for Disease Control. 1800 Cliftan Rusd, statute tu pemove basstors which
5 a0 RW‘“@ NE., Mailstop Cp0, Atlantn, GA 5088311 Frov: individuate with disabnifies
dati ply the dard & ““‘m?ﬂﬂ\adiuhﬁmyh m‘mm‘:mmﬂm
Nhaked (P} A€ 8¥a
oo in :?“ {if any) of mmlh’:’”‘d the tnis:ﬂ' “J :m. o -1:21 dﬂ?ﬂim
on his the & Act of 1956 tha!
mﬂ]mm‘imnw mmumn:dm:m the oeatoss oo tha basos of rece.
disease associated with the of  color, religion. aational angn. and sex. the
alcobal and the Uiega use of drugs, a5 fooq cannot be eliminated by ADA aeehs to supure scoess to egual
(s)m,:qum t ; o dation. & covered employment based on merit §
@Kh!'d scnsitive toos comply does not guarantee equal results. estabind
wt !heml;!ﬂcm{ any} of the 2“"“im§’émi:mw Queotas, oF reguire favenag
Departments involving food hand H if the m@:&mmmm:m
Transportation and of the Nuclear individual with s disability is & current wwithout dashilites
Regolatory Commission that apply to the ty T M:r-mmr. while &j' Civil Righty Act of 1904
ployment in sensitive posith emplayre. the entploysr must » say of p J
biect to sch | *Whjc?i‘m:anhl: characteristics such a8 rsce os Nalianal
{c) Druy testing—(1) Gesoral palicy ot T8 o e wabneieal s ey
For purposes of part, 8 tast to vacant posl e involving . 1y
detarmine the legal use of drugs is not handling, palia o smploy mas!
e o eedioal oxamt {2) Bffact on state or ovher lows This opportunitios. the ADA requires smployent (0

1 Hon
Thus, the sdministration of such dnyg
tests by a covened entity to is job
18 OF is pot &
violation of § 165013 of this part.

part does not preespl, modify, ar amend
any State, county. or lucal law,
ordinance or regulation epplicable to
food hendling which:

Howerer, this does not {i) 1s in accordance with the list

srohibit, or su a coversd entity {0 TeieTTed o 1a paragraph (K1) of this

condoct drag tesls «f job spplicants or sectian, of infactions or communicable
to the Lllagal use of diseaser and the modes of

druge or fo make employment decisi tr bility published by the

besed on such test resclts. Secvetary of Health and Human

part does fof enoOurmge.

suthorizs the ctherwise iswfa! exercise
oy et Siect o the purisdiction af
the Department of Transporiation of
suthority to:

{1} Test ermployses of extities in, and
applicants for. positions lnredving safety
sensittve duttes (or the (legal use of
drugs ar for on-duty kxpeinment by
alcohal; and

impairment by pursuant
paragraph {c}ﬂw} of this section

(8} Canfidentioliiy. Any information
reganding the medical condition or
history of any employee or spplicant
obtained from & tewt to detsrmine the
{llegal use of drugs. except information

Services: and

(1§} 1s destgned to protect the public
heaith from individuals who pose &
significant nsk to the hasith or safoty of
of] where that risk cannot be
eliminated by ressonable
agcommedstion.

{0} Mealth saruncs, life tnaurence,
amd othor benefit plane—{1) An insurer.
hospital, or medical service

oould retnove the basrier

The ADA thus establisbes s process in
which the must asecse ¢ disabled
individual's ability o perform the sssential
Funcrions of the spocific job held or desired
wWhite the AUA focamen o eradating
harrers. the ADA does ot relters s dissbied
empicyre o applicant from the obigation o
mfmﬁ(hsamnn&mmrldmm To
the contrsry the ADA 15 infended to anable
disablod persons 1o competr 10 the workplace
Dased o the ante periormance stendards
and requirsmrents that smployen expect of
persans who are not dissied

However, where that individual's
functronna! Hmitation mipedes s job
periormance. sn employes must taks strps 10
reasenatily smommodsts. and thas help
pvercome the particular impediment. unisss
10 do 80 would impove sn wundoe hardshp
Such sccameadations seoally ke the form

me maintepance tion. oF any
nfnm or emtity that administere benefit
plans, or simtlar thons may
undarwrite risks. classify risks, of
sdminister such risks that ere based on
or nof inconststent with State law

{2} A covared entity may establish.
spansor. observe or adminioter the terms
of & bona fide benefit plan that are
hased on underwriting riaks. clessifying
Aaks, or admimstering such risks that
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of ad} to the may » job customanly
s performed, os to the work savironmen!
Hinelf

This process of sentifying whether. and to
what axtent. s reasanable eccommodsiion is
requirtd should be Nexible and invatve both
the employes snd the individual with a
disability Of course the determmation of
whethet an tndividual i1 quahified for &
passicular posttian must necrssenly b made
an & cane by cans basis No apecifi. form of

datian 18 & d for alt

ndividusts with @ pericoter dability
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Rather, an d rust be 1atlomd Cong.. 24 Sess. 50-51 {1090} {b £ Sections I830Na}f] Commussns Covened
mmecﬁmpm:;:!xdmbw:mm; Howee Labar Ropert! Entity. stc

with the aoeds ‘s searntiat The use of the term ~Amwericans™ &y the ftle defint soctios

functioss of the ADA ts m0t tntended 1 fmply thet the 0 Sraisions of pan om

This cass.’ § cass spproech is ewsoaiial
suaiified w .uvtdmk of varytng ehilttes are
to receive equal apportuniities o campete for
a8 infiniiely diverse range of jobs For this
reascn, neither the ADA nor tiis can

the "ooTrect” answer ta sdvance for
an

4]
indtvidual with o disability knutead, ADA

sty FSrametsrs to guide
wmmmm and take 0t
the dizabling comdition involved

Inteodoetion

The Equal Smplayment Opportusuty
Comauasion {the Comminadon o EROC)
responeible for enforcement of title 1 of the
Amerigans with Disshifities Act {ADAS &2
UAC 13100 of s, [1800). which prodibits

dnam“kmmth!buhd
disaly The C § that stis
mmfmmmmn suidance
concusTently with the issuence of this part In
order to easure thet qualifed individuals
with dissbilitics undeorstand thetr nights under
and

Art anly epplivs to LUinitad Stsfes citirens.
Rather, the ADA protects all gualifled
mdem&Mnnnm‘ﬂe-d
thatr p statte of Y

Secteon ISUUD and (¢} Agsircaiiiity omd
Candinatron

Unless axpresaly siated vtherwise, the
stamdards applied in tha ADA ars oot
wtended to be lesser than the dand:

techrdes severn! terina that ane idewiical, or
simos! idanticel. to the tmme found (o title
VI of the Ctfl Righte Act of 198 Among
theve tevma ave “Commisagn,” “Pwrsoa”
“State” and “Bmploysr " Theee torme ere o
be gives the seme mesning under the ADA
that they are givan under tithe VI,

o geostal. the term “employer” has the
nﬂmmmdnu_gnnmm\‘n

the ADA’s o

applied under the Rehudiiitation Act of 1673,
The ADA does 8c! presmpt any Pederal
taw. ur any state or foca] jew. thet greote to

individuale with dsalilition protection
grester than or equivalont (o that provided by
the ADA. Thus segos that the sxistence of &
Iosser standand of grotection te

with disshifities xnder the ADA wifl pot
provide a defense o failing t0 oot & higher
standand wader another law. Thas, for
example. tiths 1 of the ADA wouid oot be
defense to fsaltng to coflect miormatios
requited (v satiefy the sffirmettvr sction

of eechon KIS of the

this part aad to facil
m\lmbymvwdmﬂﬁnm

Arhabiiitation Act On the other hand, the
evistence of o lesser dard under another

appendts represents the
imterpretation of the (ganes discuseed, lnd the
Cosmiasicn will be guiiod by it when
resaiving charges of employment
discrimination. The sppendix sddreanes the
majer pravissans of this pert snd explaine the
majr concepla of diesindity righis

The terowe “employsr™ or “employer or
othsr covered antify” are oaed
interc ably throwghou! the appendiy 1o
refer to sll coversd entities subjec 1o the
smpoyswnt peovisions of the ADA

Saction IRRA T Purpose, Agpixudidity aped
Construciun

Sextumn 18K t{o)  Purpeee

The Amertcans with Disadbilities Act was

ngmd inte tlaw on July 28 1980 j1 is an
100 stefute that reg that

individuals with disabilities be given the
same connderstion for employment (hat
rchiricdisals withou? drssbilities sre grven An
mdividual who is quaillled for aa
employment? opportunity canmnot be densed
that opperiunity because of the fact that the
ndsvidaat 18 disadied The purpowe of sitle §
sad this Psre 18 1o ensure thai quslified
ndividuain with dizabiviies are protecied
fram discriminatian on the basis of disality

The ADA wees the torm dissiilities’
rather thaa the torm “handiceps” used m the
Rehabifitatian Act of 1973 20 S C. 70179
Substantively. these terms are squivalent As
ooted by the Houss Commiftee on the

law will oot provids & defewse to falling to
mest 8 highar standerd undar the ADA Ser
Hrrase Labor Report at 138, House fediciary
Report sf 8-70

This alsc means that & sdivideal with &
diaatality could choose 10 pursue claime
upder & siate discriminaiion or tort low that
dors nict confor grestor substsntive rghts, or
sven confers fewer substaative righis if the
potentis! svailable remedsee wonld be
greater than those svsilabls soder the ADA
and {hs part The ADA does 8ot reserict an
individual with s disability from parwuing
such clauns in addition to charges hrught
undes this pert. House jodicary at 86-70.

I"M ADA doss not sutomastically preemipt

f dards of waf

- 4 ”émoﬂmt.hmcmwmu
does tithe VIL for eiected oficiale end thetr

by sitle 11 of the ADA wihatber or no! ey are
alsa covered by this pert, Title il wivich fs
enforoed by the Dopartment af jusiice,
hecatns o8 jamuary 28 10 Ses
CFR part 36

The term “cowered entity” 12 not foond to
titls VH. H . s title VI defint of
the entities incinded tn the term “oovered
entity” {8.g. siployer. employment sagemcy,
otc } are appltcabls to the ADA
Section 1880 Xy} Desobulity

1n additia to the term “covered satity,”
there aiw severs! other forms thel are cnigoe
m!&AﬂA mamdm;-mm

applicable to the term me #¢ nped 10
the ADA Senste Report af 21 Houss Labar
Report af A Houee hedicisry Repart ot 27
The dafinition of the term “disalility 1»
dyvided info three parts. An mdividws! muest
satiafy af loas? cos nf these parts in ordar to
re consdared an marvidng with a dissbilisy
for prrposes of this part. An fndividual is

oty
eaiabibed by Foderal law or rm.lam i
dam not wmmp! Siste. connty. of local lnws.
! ibat are

.»m this )urt and are demgned to protect the
publsc health from tndividuale who pose s
et chmuha:mhnhmmdu
reduced by reasorable 1o

derod 10 hove o “disabdlify” if that
incividua! aither (1] hae & plrysical or menitel
impeirmen! which substantially lnts cne or
mars of thet person’s majar By activities {2}
hag & reoord of mech an tmpeirmrent, or. (3] b
regarded by the covered anfity as having
such an impatrment. To understand the

1he health o safety of othera. Mowsver. the
AlIA does precmpt incanststan! requirements
established by siate or focal law for sefety or
recurily sanmitive positions See Sencte
Report a1 T: Houss Labor Report 81 57

An employar aliegadly m violstion of this
part canool suscessinlly defend 1ts achons by
relying on the obdgation to comply with the
Wmmu af any mm o lacal lare that
an the

judiciary, “{ifhe vse of the worm ‘disshy
snstend of ihe term Dambicaps’ reflects the
desire of the Commistes (o uae the mont
current ferminology. It reflects the preference
of persons with dixatriities tn ase thas term
rather than ‘handicapped’ g4 used in previous
iams such an the Rehatdiitsuon Act of 1973

“ 77 HR Rep No. &88 part 3. t0%ss (ong
2 Sens 28 27 110001 {hereenafier Houre
fudictary Report) see slso § Rep No 118
10186 Cong . 1at Ses 20 {1589} thereinafier
Senste Roport! HR Kep No 488 pars 2. 101t

d@h)m of wphﬂad mdmduh mm

ad the term “disability it s
" as a pret

mafier, m: it meant by :ha tm phym}
o5 menis! iopairment,” “mafor Hs sctivity
and ~“suhstantially himis * Each of thess
1erme 18 discussed below
Secuon IRO.AN Physxul or Menim/
kmpairtreet

This term adopts the definition of e term

“phystcal or mental tmpairmrent” found tn the
reguiations smplemanting section 56¢ of the

any o
professum Fn. erLlote. lupwu a
mumcipality has ap ~ dinanos that prohilite
individuals with fubsrculosis froms 1saching
school children. I an individual with dormant
tubsrculoeis challengss s privals school's
refusa] to htre biot of Rar Decasse of the
faberculosin, the privale school would not be
ebie 1o rely on the Oty ordinance as s
defonse under the ADA

116

Rehabifi Act at 34 CFK pars 104 §1
defings physical or mental impairment as eoy
shysiologpea! disorder ar condition. cosmetic
disfigurement. or anatomical lows affscting

ane o mare of ssveral body systsms. or any
mental ov ps disorder

The satstenos of an impsirmrent is fu be
detsrained without regand to miligating
mensuros such 3¢ madicine, or assistivn of
prosthetic devicss See Senste Repors at 23,
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House Labor Raport ot &2 House judiviary
b Svicton! with

Report ot 18 For & 1y baved oz the qeme ar
epliepsy weuld be cuotidered to have s of the the peyecs das. bt rether
mpatrmest swen § e syoy uf the o the of St iospetrment oo the 8 of
e epe frodes :;-uuwmmh
- o dividusl with Sow
e e e an otoeon, Sepeci o the sige of e dimcase
impairment avan f the cedition weere or diwonder, the prwsence of
through the wee of 6 boaring aid. that cemine o maks i
B ta tey s sigh b impeirmest disabling or suy cursber of other
that impairiente and physical, facrare.
puychodegionl ot Ppr— mw‘gnnmnﬂnm
ch‘l::-@h&un:'m fection, are
tnpelrnends. defioition of the term
characteristice woch 2¢ sy color. Ratr ook meﬁm -‘ﬁ:‘*"'
o height, eight or mascls ty oot fxpact

of arthitls would

within the moscing of thie part. Sor Soaste
Report 81 223 Howse Labos Report ot 518X
House Judiciary Report af 3829

Sectian SN} Mafor Life Actr rithes
This terme adupte the definitton of the torm
“swajor Hife sctivities™ found i the reguletions
section S04 of the
Act st 3¢ CFR part 104 “Major
life activities™ ate those Dasic sctivives that
the srornge pereon i the gesval popols tion
oun perforns with iitthe o oo difficnity. Magor
ifs activities include caring far anewell
menss! tashs, walking, seeicg.

reaching See Senste Repart ot 22 House
Labor Report at 82 Houss Judictary Report 8t
E- 3

Secvron 180} Sebataniuwily Limit

Determiniag whether & physical or ssmial
Anpetrment sxisis it anly the first step 0

cennot perfonn majw

the aid of medivation. See Sonate ot
23: House Labor Report ot 82 1 be
noted that the fer ~Svarage pere” fe pot
mirndad 1o tply ¥ greciye mathemstion}
~gvenugy.”

Part 1530 notes sovern! factore thet should
MMmmde

wnable fo read becasase of dyvlexis would be
20 individua) with a disebitity because
dysiesie, & tepring disabifity. (s 20

;mmtunmwu
with respect to any other major Itfe activiry.
mmmap@:mgnj

tially Mnaited in working For

examypda, f ax individusl is biind, /e,
biited o the msjor e activity

of rowing, Share 18 no nead o detsrstine
indivical is stec sebesantially
wuumﬂnﬁm«qdw
. - whether &8 ]
& oo Hy Kamited tn working must also

ar not an individual i

disabind Many impsirments do no! tmpact
an individual's life to the dogroe thet they
ronstiny e dissbling impatmests Ao

tues 10 the level of disability sf
the impsirment sobsiantially bmits one or
moge of the individuat’s major life sctivities
Multiple impatrments thet combine 1o
subsianiially Yt one of mors of as
wndividual's major s activittes aleo
consirtute a disability

The ADA and itus part, like the

Rababdditation Act of 1873 do ot sitempi o
“lasndry it of lmpasrments taat s
“digsbehires * The determmation of whether

e - ‘?h'i«hd-nh . F
N 3

g, T et o ot v 1] The geagraphios] aroe t0 which the
xpacted & of the and (3} bas acoses.

the p it or kg sers Smpact, of the mmmmmmz:amdml
peoctsd parmanent term tmpoct o, beusoee DRPELTTRes
:: m?‘f" orw and the pameber apd types of Jobs uttlicing
“durstion,” a3 uaod in this rontent, refovs fo  Silar trakning. akills or sbilitios,
the of tiewe &8 withis that e mm-hﬁg
wehile the term ~“mpect” refare 0 the residual Individual fo e
effects of an imp Thus {or example. s impetrmant {clase of jobs}, and/or
tarwken og thas takay sight weeks 1o hes! it 13) The job from which the individwal

an mepatement of latrly duration becasse af a8 paIment.

ot cagnitts o fenclions
tramaiic bead infsry would be the “tmpact
of that inpairment

147

sobe i various clesses
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Va3 wm/vaauamlgg,mygxm/mmw'

t-ﬂ-mm,mde-ma
torm “dienbllity™ fo ot requeired to
wmnnamme

?
{

(5} The imBvidonl comy beve ax iy
“ha y tally Srosrtng b
ol e of ethers tvward e
spairmest or

(33 The  Avidual may Mave o8 (op

et afl bet is reganded by the acploger o
g&um:e-d«;umcm

of & miner visten bot who cen be ‘Mmcs Racd of o Suth i s‘“;‘.‘“ﬂ Hovse Labor Repart
# commeroial afine are piiot for n n&uhﬂ:-:hmﬂn “
suurier eervice. swachd ol be e I ot (e ettt ovides o iodivichusl satiafing the frwt part of thty
tited i the mager i Sworking.  Oelao with & rrcard of en dofinttion & the ettt e —
Nov wockd & pitcher ey & pbe ol mammnn:::hh
devaiope & bad stbow ard cen 20 activity is an todividoal with o e prov .
Srow be .b.gm The totent of this provision, is pert i to sty
Snitnd in the major e activity of working.  o5osxee thet paspls sre ot batog ssbetustieRy ruiting, For euseple,
12 both of thems e odivichniy are  2FSINS! Devause of @ Ristory of dieebility, For 9P you bas
not substentially i thy aiftty to pin, this go [ biood preescce that (2 Aot sabetastially
pertores any other major Hife activity end, am::ﬁnthmhﬁh-ﬁmhndm Hﬁimww‘
with ‘“mﬁm‘ thetr medios! history. This o by o
ase caly 2 parform sither & ihmpuﬂnhhnm mnschetastisted fosrs thet the imftvidoel will
ar & Setrow fangs ageinst bacecse they have sﬁf.hﬂ!“ﬂhaf&.gﬂl_&n
of fobe. See Fwreer v, ™4 Faden o Swebind oy svample.  pert work, the wronkd
Qir, 088 Aowcy v. L8 Fowtd Servics, cxtaciessifio s regerting ths tutvidual es dissbisd
788 F.5uf 1904 (b Cr. 0S8k A5 Skaok, L4l v. SEP frax on the ARM-M:@M of
Morshedl, 6 F. Supp. 1006 (0, Maewati tonyy,  Dwsls of O evvonecus claesification. Senste  she “yegurdnd o MCQQ
-?mhmmnm:“m Munh&-&:wssm Das ac o . ly
w0 be totally soshis to in order lhmmsms' 8 beveuze cthere
&n&mdmuhﬂ!ﬁ a":&dm - v - risyieg bave ¢ &-
ey s
ts sabstectindy i warking if e that the individun has or has hod o or diafigurecent, or Dy bave & condition
kiual s sign y d o the ‘hmn'hm-dmh- oy
wbility t0 perform @ class of jobs o7 & droed o of the kead bet doss ot timt the individoal's
mldhr.::&'m d':;:"m :-«raad&-w- &M‘ ater e @&:!:ﬂ Individual
prw rvwinge e
m.gu P«nmph.- that oaly costain : :: wouid be
anoe jobe. - Qusiomary,
vl wha B ¢ bock conditea thai rmetton, facluding bt aat liwited 1 the indivdonl 0 #d acting o5 the
from performing acy baxe perceived @sabtiity. Soe Sevnase
By later 10 wouid e oot et i fact hat a3 iodividual hae ¢ 200ond of  apors f 24; Howeo Labor Rnport a1 5%
lmited tn the mjor e aceivity of sworking m"““auwm' House judiciary Repost i 3031,
Socsues the individual's impeirmens other Pepnpind St the Ax indivicea! satiafies the third part of the
slirsmetes fis or ber abifity to perform v iyt &:"f-""l vk “regardnd ae™ deflnition of f the
class of jobe. This would be 80 rven f the w.‘;“’m S Other aployss o other d sxtiy ly
todividuai were sbie to fobe tn e s bedieves the tadvidue! bee » alty
enother ciaas, 0.6, the clese of pea-akillod - e e Toe aaime that ths
Bimflarly, suppese an individual bes an a3 the definition pef forth ia the ADA snd dows fot have This sifustion aoaid
allergy t0 & sabetance forrd in ot Mgh rime ccmsatosd i priey inorder  OOOW. eple. i 20 soepd ™
office baidinga, bat foond dlsewhara, L who bae been ina 80 axployes is mepanee to & rumor that the
thet makog [ P for same ofbor prpoes emphoyes iy tnfactnd with Hames
Since thie wauld be substantially o be considered dissbied for purpeees of Viros $4V). Byae theagh
Hmitted {0 the ability 1o perforn the broed Por 185, the fmpairmient  Sontsnd i the e ramar s unfounded
rengs of jobs t0 vaticos chasees that are record mwst be 5 physical or testal mditvidoa! e o impairment st afl the
conducted o rise offics baildings within ipatrment that suiwtantialy Sority coe oy Srubivicun) 1s considered s mdividue! with &
the Srouto ehich be o7 R B0 o of rhe sndividusl’s major iife sctivittes,  SieadeNty b the smplayer p dof
ressonable access. bo or abe woold be ) N N MWMWMM&
Barfted s working Section (Y] Regardad as S v e de, the smspioy bvmnm
Thmzd‘\mtmmdmmd Lusrtnd in @ Magor Lo Actividy ;‘anmqmm
wember sud typee of other " e in 1f an indrvidual cesnot sstisfy sither the dtaability
the fecton discunsed shove, ave Dot intended hmgm.m.(mmu, Ths rationale for the “reganded as™ part of
0 FOquITE &8 anurous the anoad “recond o part of the dafin the definition of disability wee datoct
Rethey, the tormw only require the Be or ahe b wbie o eatisfy the therd the Supreens Cost to the contest of e
ey pert
of gvidence of gensral of tha The thind pert of the Rebabiliteten Ac of 1873 8 Schoo Avard of
swmpoy ! deongraphion and/or of defirition provides that ar individusi who ¢ Aoseov Connly v Anfioe. 680 115 173 [1987)
recognised occepations) classificetior that reganded by &n cmployer ar ather covened The Cowrtqotead td . “hough sn mdividual
tudicate the ap, sosnher of jobs (#.5.  entity xs having an tmpatrment thet may have gx tpe e thei doer aot in fact
ew " “many.” “mos”} from an iy itmits £ mwfor itfe activity b 8o Hy Howt - wjor iffe activity, the
Svictaal e exchudad h ofan  mdividual with @ disability reaciten of others may proee fust a2
HONTTReT Thare are three hfferent wayr to wiich an dlsabling. “Such an night pot
Hon todividoal hes & “mental or ph sy ssttafy the dafinition dimintsh & permon's pliysios! or meanta!
mpetrmest” that “ Ligates~ his or a8 be £ ditnebility capabilities, bt

~bianhality~ tdared

Yy and be
ndividual with o disabiinty An individual

rabetantiafly fimiting but w
pes d by the employst or
entity as ting & sub Hy umtting
Ape T,
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defintition, “C knowindged that ut the e of the emphoyoest and The third lactor ts the degros of expertien
's socuicieted mryths aod faan abowt sixoadd oot be basedd co speosiation that & o qreited o perform the f In
and ate & handicapp ik b wable i the futurs o cevtein profresions and whifled
06 ave the physical hiitations thwi flew from ey ceves i d o the eovployee s for bis or ber
M'ml&ﬂﬁ Fy ooy Hao eosls mmﬁqnpﬂn@m
adivicdon! rejoctad - bacanes functiea. o « sitgation, the perfamance
of the “mytha. feare sad - Sectica 18R] Semestial Fuaciens of thet epeciatiped task wouid be as assentie’
with de d The & - d-&; ctiape erv %
wder this past of the defizition of dsebiiity,  cxnential may be critioal to the determing oo Whnther & particudar favetion i essential
whether or mot the smployer's of af whethes of not the tadivianl with ¢ i# & fautwel detnrmination thet arsi be made
orvered s parosgtion wese shered by disabilsty to qualified. Ths cxscndial f 00 & case by owes baste. In detsrmining
others i the and whother o aot the s those that the whe thor or Rot 8 teor Trarsctiont 1
individusTs sctenl ptyysicsi o trolds the paeinas st he sl to parfor Pyl it
diticn would be eanidmred uastded o with tho assistzons of o cansidered. Part 1600 tista yarioes fypes of
nﬁhbﬂ;mﬂdpﬂd& promers ey . & sxch me R cstablishod
deltsltion. As the iegtelattve Sistory notes. toguiry ‘; fevoription, shoald be considered
ol A sentified : e = ".'I '"“h._ oy MU -pnﬂmllrhnm:nn
riese that freq: y s N . s . nencatsal. Since the Het o not exheustn
n dividuate with cploy the top e othar relevant evidenos mey also bs
&#MMMMM femotione thet the employar ateurts are peerented Ceeater waight will not be grented
bl v 3 . Fur exsamcpin, a0 cmployer oy 1o the rypes of evideace an the Hat
Y oomt dation and stats that typing i a5 exsantial function of @ theo 1o the {ypas of eridencs not sted
, workers' satioy costa, poutticn. 11, (o fect, the employer bas never ‘Although part 19350 does net
and 1% i+ S sny sospioyes is thet perticular . 1o develop or n fod
Thersdoen. of an tncfvieel can ghow that  PORSN (0 type, this will he evidson that ks werttten jobs
e empioyer of otier cowered antity meds an s ol Ky an | prepred befare a5 interviewing
Hoy L ap P
d&-ﬂqt:dm'uy&hnw & ﬂhmtﬂ-km:m; ;dmmhﬁ‘-h‘mm:m-ma‘ah— e
* the tdividua! wiil cheally required to perk 8 ¥'e
e part of tha dofinstion zverts s 50 cxsontial b the el e o e cier
m&hmmm&:; M-&MMMM e I " (], The terms of
eD-CINTtmiNRtaTy redeas faocy L iy & collective
ployment scaan. an infers dmuh- altor that Thts “nf o8 L""J "‘wf‘:h:
Smployes 2 #TTg oo the basiy of “myth. fnas  wheiher or ot a p tar &
v steewctype” cen be drewn e wikl mhﬁhms‘:\t rmmumlmﬁtwmd
Sectuon 16905} Quaihed frdrvitund With e e e s extrent = s oba 10 bbewine
el;:*#& sxiste to periors & Reaction. For "““"“"’L&'"’T‘m’m,;gx 8
ADIA profhits discrinunaton on the axample, & may be hired to Coal Ne 101-898, 101 e
uﬁv:b:nh—mmmm Mﬁmm‘:‘ﬁ"@:hn ﬂf’:ﬂﬁhﬁﬁiﬂrﬁ";‘:ﬂﬂ“'ﬂ"».
" of whether an individual with atiad funotion, stnce tiis is the only House Judiciasy Repari st 33-9¢. Ser alo

& dianbility ta “guaiifiod” should by made
m‘om.m&dmuhmﬁm

season the portan exte,
The econd factar tn de’ ouining whethar s

Hallv {28 Postol Service 857 F 2d 1073 (R
Cir 1088}

Ths tiwe spest performing the patw oise
fuaction may aleo be an mdvwcator of whi ther
het § is i For sxampls. ff an

smployoe spends the vast magrtty ol e or
Dy e workireg 31 8 cash register. this
wonsd b avidence that apemiing the . 20d

function i eecovtial For enample aithougtt 8
firefighte muy not rgulacty heve 10 caTy st
snoassch «s adult out of # buming buikding
o of faiting fo requite he

the
Nrefigirtey to be abis to perfarm this function

I the function is cssential is the nicaber of other
o such as p the appropriste employers svsilable (o pactorn that job
educaticnal Ak # amnong swhom the pork
| etc For ¥ fi cun be distributed. This nuy
the firsd slop t8 detarmining e & factar sither bevause the intal munber of
accowntant whe is pampicgic s for I y n low. oc b
a certified pabisc (CPA] pasity [ 4 da o the b
mto s the dual's peradion Foy cnample, if an smploynt has o
dwiermsine winsther the todividual 1 & smel! pumber of svailable
toenmd CPA. This is sometimes o omployoes for the voleme of work 1o be
i the Robabilitstton Act essiaw o periormed, it may be y that sech
whechey the individuad s senployes perform & multitude of different
“oth queitfied” for the p See fy the perfonmance of
Sanate Rapart at 13 Howse Labor Report a thove K by ampd
0¢84, [See § 16309 Not Making Reasonsbie mare oriticnt snd the options fur
Acoumsmasistion) ihe work become mors limited iz such 3 wonid be serrous.
The socond step 15 to & e whaties o thon. functions thet cught ot be
not the individual can perform te § § f there were ¢ siaff may

wdhmm:wamvd.mﬁ
o withow( reascoehlie accausodstion. The

apportunities hocause vy are nof abls to
of

707 7.2 673 (11th Cor 1983}
A simitar roatron mght cocus 15 8 lasger
wick foroe if the warkflow fallews & cycie of

perfoen Moy p
House Laber Report ot 38
The of wiy

18 4 vrcbual
260

with & diaatxisty o qualibed 1# to be mode at
the time of the employment decinon This
determination shauld be hased on the
capsivliies of the indswidust with » disabel ty

Totlpmed by low o
b L Puw siight sleo mahke the

per ~-  oe of guih function dering the pesk
penodi more critiesl sad @t imu the
employes’s flexidnlity (o reorganxing
operating Ses [ahsr v Tich
o F Supp 1418 {D Conn 1887}

148

it s kmpertan! to note that the inqury mfo
! & 8 sut ded to second

gocss aft savployer's basnsss fudgment with
regard to production steedards, wheiher
quatitstive of QLANIHANES R IO PeQuiT
smpiopers Lo kower such sandands (Ses
§ 1630 16 Qualification Standsrds. Tests sud
Other Salactian (ntarial & en omploysr
TOqUITeS (s typials tu be able to scwstely
type 75 wonds par sumsis. (1 wil} nof e called
upen 10 explatn why an macursts work
prodact. of a fyplog speed of 88 words per
menués, would ot be adoquate Sumitady if «
hote! regneren e eervice wavkeer fo
huroughty closa 18 rooms per day. i will oot
heve 1o raplain why it sequarss tharough
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35794 FMM/VQL&&Nn.!“/MyIulys.!m!llnh:lndmhﬁmn
chrantxg, or wity it chose & 18 roawm rether However, therw ame a fow must
than & 18 roass reqsirement Howerver, f an et roguire further expleastion Ooe of these hw&hﬂhnﬂh&hhm&-
mwmnm dethon of meking thal £ of e p m@l
it o ceaning of 38 factiing by amployses readily with or with Mo
mﬂ.dhwnmhﬂt Mwmu.mm wmuhmﬂnhﬁt
1ts 06 fte Reapio
in fact, and not on peper. 1 chould beoth thase aroas that mast be bl for  mceploy: mwnm
mn-numanummm the capluyor to —mumm ey o endesimbl to
ty A s well o son-work arees o
or ® _ . pd by Mn&zﬁ%ﬁkﬂ!

the cmploysr’s Y purp
For exseple. @ccessible break rooms, lundk

offer & kgiimete, fory remses oA, (IRLTING fooms, festToan . may be
for fos “AA‘-“&. bie oo dus n:..ﬂth:-{w&'p:mml&t
Roasanabic : time. A
Secton MR e/ lsted 13 Job restoctortey” A employer ot po be dotermined in Kbt of the
An . ) mmmmym:-ﬁhp totality of the ok sta As ax "
sndividue - imcbvichual ORI € TI TR therw is oo ¥80end posttios avsileble
m""ujdm'“m.'l ! the tsdmid y ﬁmmm A a1 the time that an fodividvat with &
P ek o o o o el eyt of » b of otk g sty i ol
scoomBodetion ts sy m the work pﬂﬂdmm-&nhﬂﬂywhh however. knows that s2 equivaent
ﬁwnuhm“ te abie 10 perform some of the hmm:.:ﬂmummm
'y dhomse that aa individuel  fraesions of sech job but oot el of the W"“"‘h """‘“‘", I‘“"‘,
with o 1o enjoy equal arpinal & o fob. As sn P
opparfenities. are three categ of Qath ployer sy the mdividue! to G position whea it
s scoamee tion. Thewe ee (1] tigtrit } sa that alf m"‘“ i vackal
: “:l 7 o sy of : 1 £ m'~‘ ) hs 1o
21 sccoemesdatives thel enable the dividasl wht 2 ilevh :mmdnbm::d-uddn;;:-
{ o 0 madte & pest af the to be filked by the
e ;mhyn.u. dissirifinies with a diasbility The 1 :::-bummmm
e L fooctions that the thero recRt
held of destred: and (3) d thet LN Saabil erform for which the individus] s grolified with
anabie (] with witha ty camnat mMMhmmM‘

QRUTG
Fart 1000 lats the examplen, specilied In

mnnmuﬁ:d&emm
f it doey pot te malinisln reassigaed

memmmhm
regutred to fo The

e sefiaxition txose
mm.mwmmmm-mu
have to pe with or

odaticn, i order tn be convle e

socommadatione thet m-y huppmmn- oy

mmn&mmmmum

mhﬁ:dﬁxr!bupwmm For oxumple

Ppowe & Y p . the
individun! who the jub 1o tnspect
sdentification cands. An employsr woudd ot
Kawe 1 provide an individusl who s legally
Ntndwmnmmhnkﬂm
unhiur!helrp&yhnnd

r' ol fo this witn

MMMR:&:
wlmb.mmnmm
ting the individual o perform the job

freatment making employer provided
frensporafion scoessibie. snd providing
rewersed perking spaces Providiag persons!
EERMtants. such g8 & tage twmer for an
cmployry with no hands or a travel sttendant
= 80f 88 5 sightad guude Lo asew! s bilnd
Employee on occesions) business Uips may
sltc be s reasonwbie saccommoadstion. Senate
Report st 51, House Laber Report & 68,
Houss fodiciary Report at 38

#t may cleo be & mencnable

See Coleoman v Darden. 865 F 2 833 {107h
Car 109y

An employ?r or other cuvsnod sotity msy
sleo restriachuts o job by aliering when and/
or how an eeeentia! function 1e
For axamphes. 89 eseantis!
curlomerntly performed i the sarly morrong
bowre may b mur_h«hkd wntif leter i the

ensployees who are oot dissbiad. it shoald
also be poted that an enployst 4 sot
required to promote an ndivideel with @
disabiiity s a0 socommodation. See Senote
Raport at 31-32 House Labor Report a1 61"
mmwdm

priste in s pasticuisr

mmm.m.vb@m

Secvon HUSp!  Undwe Hardehsp

As empoyer of ofber covanad ontity 12 pat
required 1o provide a8 eccommodstion that
will impowe & sadue bandship on the
wparstion of the exployer’s of other coversd
sntity's business The term “sodue hardatup’
menns siguificsnt difficulty or expense 10, or
m«qmmmd
The “sadue Mardafug’

day as s k. as
ility thas perf o the
hm:hm at !N ‘mury huur Lkmhe as

sccomsitadeiion fo permit = individual wath
» disabulity the appartunity io provide and
utiitee aquipment, sids of secrices that xn
smployn; s 0ot requined 1o provide as s

mus & disalulity that inhiinia me nhhty o
write msy be parmified in mmpmmxe

provision takes mve scoovat the finsncial
realithes of the particular smployer o other
covered softty However, the concem of
undue hardship is pot limited fo Poercial
difficaliy “Uindwe hendahip” refore to any

™! that would be undisly conily

recondy that were ¢ {ly

reasanabis sccommodation For example. ol n.nn.uay

reould be ¢ dle ac d far sn 10 & vacent posthon e also
employw to petmy on individunl who s biind  heted ar e p»lmhll mmmbh

K use o gride doy & wasrk aven thogh the in ganeral

ampioyer would nef be required ta provide 8

pude dog for the smployes
The 2ccommodatians mcluded on the list of
reagonable accammodastions are geaersily

should be conmdornd only when
sccomsedation within the indlyidual &
CUSTEN: pows 160 would Peee &1t undee
hardahip Reassgnment v not srsilecle to

ot
N
g

exteneive, subgisniiel o dieruplive o thet
would fundementally altor the nature or
aperstien of the business. Ser Senste Report
#4 33, House Labor Repert st &

For example. suppose so ndivtdaa! with &
dissbiing visua! unpasrment that makes if
extremely difficult to ser i dim lightiog
applies for 8 pOSIteNT &5 8 Wl NS
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FMM/VOLE&N«:JMIM;.M&&XMIRulﬂdeegulaﬂnm 8745
A —
cightctud end requests that the clud be accommodstion. {1 oot cheim oo &e &8 the expertences of the individual with &
fitesn e N mchee handahép. bu the ab of moh Heability ins previons stmilar positions. end
tadfividasi e able to mmwm-m—% opiniams of owedion] doctors, rohabilitation
pasfrn the fobr in reqessting the scocmmedetion should dors, of pi | therapists who have
sightalud be abis to stven the option of providing the cxportise i the disatuitty rwoived and /ot
that thxt & scccmodation or of wmd mwdmwmm
m&lmm “;‘ mm:::-u-r the ' Y
L oa the operel . Te As sployer 12 aleo permitted to roquire
woukd destroy the embience of the extent that such monies pay o weald pey S dhst sn incividual et pose a direct threat of
eod/ar make §t difBowt ko7 the ondy purt of the coet of the sccommadatian. harm (0 Ais or her own sefety or bealth §f
castomers o soe the stege show. The foot oaly fhat partios of the cast of the froctioes of s fod
thet that perticaler scommmadation poses sst themt could pot be wesid reswdt in & high probebulity of
zhh&&:.mmmt' :-mt:d—mﬁm!mmmmmxy— harm to the kndividusl, the
ac! roquired fo nay i WMM'M‘*‘F&
.gmmnm- {Bee § 18309 Not Making ik 4 M tod
sccomenadetion that sdll oot creaty e endse d | Sew Senote sccesumodaties that woskd pot oouee ag

rmwlﬂu&ﬂ&md-
perticsier sooommsdstan will trapoce ss
dve will be analyred & fght of

Report st 3& Hoose Labor Repoct at 6.
Section 10N} Neact Threo!

An caployer may reguire. 45 8
qualification standand, thet aa individeal not

the fectony in part 880 ko this a direct threwt to the heaith or eafely of
fywis roguives & th J::an mdwummmm
& $ shoedd be sderod i qualsh dard, sch § P
daciding wiriber the i is apply o afl appliosots or employess sad sot
aduly costly. fn same oases the Snancial fust to individwale with dissbilities. .
resounces of the employer or d & o fndividual peves 8 direct threat
sutity i is entirely sbould be dervd 101 s 8 result of & disebility. the aovployer nvnet
the cost of an dote.mine whether s ressonable
sccoarmodition powes a0 wndwe hardship. Iy would either etiminats the
ather aases, the Bosncss! ek of reduce it 1o ar ecceplable lswnl. H no
of the smployer or other d sxists that would sither
entity o2 2 whole mey be fnapyrop 4 or recnce the rieh. the smployer
becauss if uy no? give an accurete picture may refwss to hise an spplicant or msy
of the finsocial rescuroas srxilable to the dischergs an employes who posss 4 direct

quired to provids the ticn, foe
Hous Labor Rapert st 86-08 Howes Jisliciary
Report st 8341, see atso Confevence Report
of -7

{f the exphoyer or other covered eatity
cnly the Gnancial rescuroes of

Muires o factnad & the
siip b the empk or other

Jevered entily and the facility that will

provide e dasion As sn h
et an i dently owned fos

fméhwmr;mmnm&m
the framchisor refuses to hire e fodividuat

wosld gRpose ag andwe hardship, (f woskd
st be raquined fo provide the
4 3 the Furding i+ svallabie

from ancther aoweve, .. & Siate vocational
rehabilitation agency. or if Fadera!. fitste or
lora! tax dacections or tas credits arr
svailable (o offen the cost of the

i if the amployer or other
covened entity recorves, arve elgpble fo
peonvwe. montes from an external sourve that
wanid pay the entire cort of the

throat.

An smploysr. howsver. is pof permitted to
deny an employmant apportunily to sy
individual with a disadlity mervly because of
# alightly mcreened risk. THe risk can ocly be
considared when it poses & significant risk.
1.8, high probebility, of substantisd bamm. &
speculstive or remote rish 4 ineuffictent Sew
fanate Report at 27 Hosee Report Labor
Repart st 50-87; Hoose judiciary Report at 48

whother an individual posrs ¢
significant of Fubstential harm to others
st be mads on & caes by conss basis, The

smployer shoukd )dentify the specific nish
posed by the individusi. Foc individusls with
rents! or emotion- | deabilites. the
empioper st identify the specific brdsvior
an the part of the individus) thet would poss
the diract threst, For sndivideals with

188
{11 The duration of the Ask;
(2} The sature and swverity of the potential

-

{2) The likatibood that the potentis! harm
wiil oocur. and

{4} The imminenca of the potential harm

Such notsiderstion must rely ob objective.
factual svidencs—not oo volNeciive
percoptions, irrattona! fears. patronising
stiitodes. of stoveotypes—ahaus the neture of
pffect of 8 partcular disability. o¢ of
drsadibiy gepersify See Senate Report ot 27,
HMHouse Labeor Report 21 80-87 House juticiary
Rejuwt a¢ 4548 Sar alac Syothat y
Department of Transpartedon. TI6 § i 227
(34 Cor 1883} Relevan! svidenor may include
nput from the mdrvidusl wih & desatulety.

151

o foars abos!
riaka from the easployracnt caviromeen!, such
a8 exaverhation of the disabibty ceused by
stroes, cannet be used by an smployer o
dlaqualify an ndtrdnal with & disability For
oxample, 8 law firm could not et an
applicent with s tustary of disebling mental
(liness based on & geaeveinmd faar that the
strowe of trying to make partoar mught (rgee”
« relapon of the individual’s mentel dinete
Nor can generslicnd lears shast rishs &
tadividusls with disstilitas 10 the event of =

thass o ather wenicy be seed by an
to disguaiify sn mdinidual with &
dieability. See Benate Report af 86, House
{abor Ropars at 7374, House faicissy

at 45. Sae slsc Mantoieee v Solger
765 F2d 1416 (#th Cir 168}, Bealiveyna v
{18 Dwpartment of Lobur. 884 F 2d 618 {Seh
Cis 1062}

Section 18X Exreplons o the Detimluni®
of “Disatrhity ond "Qoolirted individusl
with o Drschiiny

Sex i 16303 [af through [« ] Hiega! {iee of
Drugs

Purt 1830 providen that an mdivadual
custently engaginn 10 the ilegs! uae of drugs
is not a0 mdividusa! with a disability for
purposes of this pert when the employer of
othey covered enthy acts on the bette f such
use lHegai vee of drigs refers bath fo the wae
of uninwii drige, such o8 cocaine. and ta the
unlswful wee of prescoption druge

Emplayers. for exampie, may discharge or
deny employmeni to pereans who iflegslly
use druga. on the besis of such ure withows
{ear of being held neble for discnminaton
THe term “currently engaging’ 18 aot infended

i
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hhmhhmd&@mmhd quaiifiad workfaros. Sovpley H . it o 0ot be parmaissidls to Noit

awﬂhnmdhc-ﬁt 2 coe jobrrelated oriterte to ssleot gualified or deny she b hiftsc exploy

the smploy 2cton 1A ¢ Rathee, omployses, and can continee to for wouh ee brart sucgecy or

[ ie tateaded & apply 10 e exghoyres who cun perfors the ) e retting of s broken log, sven Sough the

Mn:dm::: = v of the jod. plan woaid nor heve te provids coverage for

“‘:ﬁ" i.-“ "‘.I "h"l Section K08 LisAting Segreguting aond NWIMWMW!‘

Casfananas Repart f 4 oy b pheoed on netmberrssments for cortatn

Snftvidusis This and the PIOVSiGR®  peoordrres ar g the types of digs ar

- i the fagsl 1ye of drugs bt ane st follow doaaribe yariows pecific fores of covered (o8 Kty on the gomder

not int foct caing drige sre not h that svw incloded within e of permitted X-cuy or tov-cowerege of

wxctuded the definitiocy of the ternae general probebilion of § 16304 Covend i dngs or cbrre), bt tht

dnebity - tridonis who o 00 et ik pemmmtriogh 2| Hiaton moet be sppld el 0
.~ 0 00

tilegndly uaing cirge wnd who Save ither T e Segort af 5. Hooae Latur Ropeet.

been ereminthe  mwwolrpes sod myths abost te 51 86-0 Hivums Judiotaty Report st 26,

provess of completing & dteability, Ruther, the cnpebiiithes of ualifiod ‘Soticles er beoesl? et are

progoam aye, likowies, 0ot axnladed from the  individusle with g be smiforucly appliod do ot vickete s

definitaons of those termas. The ters . d o aw individasliwed, cese wioply becwrss they do oot eddress

progre” refure to botd ta- case haats, Covared astitior are aleo apoctal seads of exory individus! with &

mmmmnmn Mmm dimckifity. Thes, for exemple, an

o spproprists sxpioy A e e o e=r™'? dhat redkaces the umber of pad sick leave

FreSTeims, projersienally recogained exdf belp frons otk that it well provide ko alf eroyres, or

other L, dw pro '(:t Thas, &v axsaple, i would be o riolation mmnd:w&mh mployecs,
eily pardical] f this part for as employer to s the dothes 0 L0 of fhie pet, even  fhve

coaseling o fodividuals who [ dnmm.mu__. s A ‘has as a0

drugs. flee Conference Repors a1 04 soc slso W«mnuh- S 4 " with Enetlition ta noed of

Hocse Labor Report o 77, House fadiciary s . oF a8 . p oy

a6 m:qnmz m:&:& Fedecions et d for di

§t doculd be noted thet thiy provisian a ty. & ¥

seply that carat idonl are mﬁ:{g&m;nwlm ?“,“"Mz‘&m(:}s“

ot dafinitions or hoats,

- e r with digahilites basad Benate Report st 8% House Labar at

m::ﬂﬂw boal writh » mployees with N oot 137, {Soe alwo, the discessics ot § 1600 1%1)

disnhitity. sk 7 a=pioy Life

nd\mﬁ&u&h&&mﬁq-ﬂy
the regoirements of m—mnm
nummhmum

-‘vmhmh.mﬂdunnm
a7 she was regarced a8 o drag addier
{0 urder to demonstrute that be or sl meoty
mm&wamu

m“wmmm
mh!maﬂqﬂmd&wh

oF has ~
mﬁmunnmﬂmﬂm

L,

ummmmn
Mvﬂm:rrﬂmuaml&umm
program svidence, such as divg test
-awalty, to ghow thet the tadivichenl bs pot

of,
&' hr. fobs. Stmilecly, # wouid
o
-m{_. mw nw.au'

asguapiicas
abeeateetss rate of an individusl with sach &

mnmmn»wmsu

to the (legel eve of drogs.
s g2 oy o
m.mydmhn&mm;
ndiviconls with . Miagal uee of

« hislory of o
drugs if it can ahow tiver the stande..  job-
relased and with buss

“covered entity” or “employes” as deflaed in

§ 182
This provision cnly spplies o situations
Mmmbyqum@nfvdmgq

part is tntended to reguire that vﬂmhnm-;hmum
dimabilithes by sccorded scessto i et
d health gy dtmor _Mwm? ¥
smployer provides (0 ofter ampb This civabilitins frajaing.
part doss got, P - oo oF in exy ofber aspuct of the
cendition claasey tochaded in health ¥ tiareahip
paticiss offered by ~mploy qﬂn-hﬁumn:ﬂ%m&awnfm

oecowsity (Bee § 183010 Qualifcation
Tasts and Other fiefoction
Criteria) So0 Con srenoe Report ot 06

[
% ax0¢ D . Produdind ::!;:mmm&cmd Faweioyewrpmpdl .nhmdd !
This provisi-o probibits dscrimiuation S, for ds, it would be per e for  provide ssryioss to oghers. Hke xu amployer
with 2 as ampioyer to offsr sn ieeurance palicy thet foceivy serviore, reust
disability (o si! asperts of O employment Hemits coverage for procedures or ensare that those employees are rot
reletionshin rangs of smplop o fleadd sumbey per yoar sgatost v the basis of
dec o d by thie Thaa. f & health . dsadility. For do. &
mandata is 1o be constrved in & msaner coverage far flvs blood transfustons & yoar o whose ssrvice reprasentasive is 8 dwar!
wiily (he rogut doyoes. it would ot be conkt be rog to provide & iars
soviton K04 of the Rehaidiitation Act of 1678 discriminatory to offer this Nwn stmply reascasbie sccommadation. to enabls his to

Part 1638 i ol intanded 1o {insit the ability
of coverd eniitier to choose ord maintam &
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qudm/vamso‘xulmd-y.]dy&m/mmw

scvoqunodaticn, o maks
h e (]

S

memuwn Mnsﬁwwuﬂ-m-ﬁn
from chaiges of ite oo ::mmm.am
cn’kv—.&-}hc-hhclmﬁin wocid g employer bave (0 provide as &
House fudictary Report st 3. o dsticn any ;,, -
Section 1A08 Relod A 4 fent s 0ot job-related, as 8 grivate
Sreh om Sacivifacy PVRR m:mm plete. hot pot o7 refrigematar that ts nat
= e memm
Thie provigicn is tutended o any Boe Sanete Report at 33; House Labor Repert
quaiifiod whethor or aot that Py
trtivides! hae & daebiiity. from It shouid be potst, bowever, thet the
becasse thet persoe b kaowD  crovision of sach fams mey be requived & 8
ta hery then o bty with e atrh dation whesy swch fteme
insiividnal who has o knows dissbiltty. This P o reguired to mest
ction fe 8ot timited 10 thase who Bave s job-reinted than peveensl needw, Aa
k reletionship with au individue! w,&wmmhm
To iasirat e scope of e provsien ::‘.."‘“‘, .
] a without &
o lepiitoyzigae grp i iooat N ol vieusl b0 uso e
o ‘“"“""’m’:n_‘“""“m*' tberseiee Sewied by She tndividual outside of
to hiee 'wmhm “1‘?:‘“ ~ which
Deltsves that the eppiicsst would heve hae bees

Sirutiarly. this waosid prokiblt s P gysony
appttosble 1o the sployer it amployes frae dischurgiag &9 employ :',""‘:’ﬁ"’"‘.""“..""‘.“
with ;nm:mﬁnmdm'“ iy stosiel wig
m«;mmn-wm . '"::‘*ﬂ top .
k&w‘* to othar o oo nmhpbmmr-
L gutrod et & sxaiatanne would
m"“‘f’:‘:" . m m;%ﬂn
cny od redioe the level of thove cnte by asee without regurd o whather
benafits to &n amployse bearuse M‘““_'F:_MN:
emphoy s d deot with s example. .
This is trwe ever: {f the grovision of seck o curtain ey be roqus
i tncreesed peovide meteristy
secmporary “Job comch® 19 ausist in (e
aessaccs coes kr the epleores treining of @ quatifind with s
RN&MW,M:: -
pomevcaniganrdurly Do applioant ™ hia espioyer would not be regained
et m&awﬂ‘fmd:m
it '&Qnmng for o -A-H;B-::hmn&:;h %
othar axacaple, an amployoe wousd nel be entitied mhm-h”hﬂm
o o 'ﬂdﬁmy— 263. it sheukd be noed tht it woald #ot
[ [
onre for & apocee with ¢ disabily. See l}fuﬂd”p‘thm
Senate Report af 3 Howse Laber Report &1 w M‘ﬂ_”.— h

The obitgetion fo maks (Y il o
= & form of pon- |t o
R 20 ol ewploymant mploy ot to alt oan-wark Sectlitiss
decisions and o the job appi d oe fomd by @8 goipasyer for
This doee R0t sxtesd 1 the nen by fts employees. , e
fsovisten of o hm?whuwh
thet ane geboertly for the ettt of aEoyer KF ! &
the tackviddonl with # . Thes, if a5 -fquwqwg:p_w_ﬂd
adiestment or mocitiicstion s job-relsted. 25, ot g. apditonuss,
assists the Sxdividusl iy trensportation and fbe ke,
e duttes of # pastiouiar fob, it The
will e ._..-z'd iy - e dasa
socammodstion. O the other hand. if &n by which barriars to the aqusi byt
or o Acation seaists the Mdnwm-m
mis or ber dadly e removed or alieviaied. & harriare
oo and off thy jab, it will be muy. for axemple, bo o etructurs!
darwd o parsanal item obstactes tt inhibit or the scease of
8 0ot coquired to . P o ingdividual with & dsabdlity to job e,
vonid generally aot be requtred 1o faciities ar squipment. Or they csy be rigd
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Thus, an would not be expected o
mn&mmgmu-

dmwuwmdw
socammodstion process.”
Hsmhn-mnuhﬁu

may Dy taken, or rflexibd dy f an employes with &

that uniduy Bt the modes of anmxg. Eoutty parforraing his iy o

cotmrarsiontion (et are osed an the job, ar or her job. an may kequire whether mmmmﬂrﬂnﬂyh

the say i which tanks are hwh!-hhnddn a

accorspiished. veral, o s the mmmmm

The term “otherwine gualifiad™ ded ponsthility of G with & ey aot know enoash about the eqeipment

0 make clonr thet the obiigation to make dlaobility to inform the that an used by the smplayer or the exact nstiee of
M.mmm soconwnoadstion (s needed. the noed fof  ihe work st to an spptopiate

mwiﬁow 4n scocaunodution ke oot cbwious, an the smployur may

m&i hmdlmmm
he or ahe satiafies all B okl
M

sxpertencs. adution and otiser
fection crterta. An tedividuel with ¢
is “otharwise qualifind " i other
wards, if de or ehe is qualified for s job,
sxoept thei, ecasse of the disablity, M or
scooumodation

de,.
sccvmmedstion.

See Banate Report 81 34, House Labar
Ropoet af 88

shie noods & reasansble mmadation 08¢ Progess of Determining the Appropriste strp-by-step procees descrtbed sbove, ae part
able e p e job's ® N A dation e - o
For example, f 4 low firs requizes that ofl N witha rrjmﬂm fehessttly ¢
scovedited mh"' N&wn Whmﬂmdu the tactividuel
tar — thah?&:';nd e - the employ dbﬂ&m&hmm
“.m;“m Pl &m.?ﬂ, , mostseks s e eddort to Mﬂ!wmﬁd“wu -
scoommodation. Henitations
ﬂﬁslmmncn;;’hh«mm the sppropriate acoom The o g particrdar
seloction critoria, tndividoal is oot (PP " ey
‘gﬂuhgw nodetion best &gn T, o the mnmd@ﬁwﬁ
e o s oot and the individual with s it ex md deternining the froe perpose or
the other buad, f the tndividusl - thtis process is desaribed  obs ae. of e job, Sech e assassmant s
o oy as accredited achaol asd below inr tesms of sccomada: H o sesary to ssoertain witich jub factions
- smable the individual with & diesbility to are the evseatial thet an
Freved the bar sxsmination, the } ” el . o i
M“L":‘,,":m'm‘h“ (el R old or dostred. # is equally appiicebls to with 5 dissbility 1o
fawalviag the After ravcwsing the refoven job. the
moocvmodetion, such as & Y axd 1 . i b
ionchios Ghat Soapifies priot b0 smable the () ooy e ncividas with o MDY 0 raqssting he ivtsadprduryiinr
of the fon, woless the y “*”N“lm'“m“:“‘ mmqum:mm
Report at 3-3& the disability oo the todividual's
scooamadetion wonkd (mpose sx todos House Lab at 8507, trposed by :
Aarcialtip an the law firm, Soe Senate Repart Whas 8 vt with 8 P-'fﬂwnf&:ﬂhhmﬂgc:nn

#t 33-4 House Labo: Repord at 64-68
The roaacseabis sccommadation that (s
recpuired by thie parf sbeuid provide the
mmmma-m.m-mu
oqus!
cwans s

smployment oppartaity

sppartunity to aftain the same fevet of

performance. cmmhmkvdn(
sudd

ﬂ!ﬁ

sxample an made (0 seeief
an esployoe & dreability in
performance of kis or her job must be

1 pevform

digabulity .
sccoaxrodation o aesit it the performance
of a job, the employer, axing & proiiem
wolving spprosch, shookt
ﬂ]mh-&ammhfbh md

ite
nw-&hmmma
Mhnmhwm

d by t
mmmmmmmﬁh

with ¢
(:;ummhmmu

partigelar tdividual in the specific situation.
Mmmhm«h&l

P The ,
niat have to be the “best™ scocrmmadation

provided the ampioyee with o loss expensive
mmmdﬂynnshm:mmum&d

finctions of the fob. Soe Senets Report at 35

sccommodstioes and sseess the cffactiveers
_& llhwh Sling the individus] 1o from state or locel rebabriiftation
1 fenctias of the Mwmmm

P mmnwhmw

Canlid«' preferenco that, as providad tn § 1880Xc) of pert,
hg!'r&hll m:mhm:mm the (nihure to oblain of rreostwe tacknical
and m?hbﬁdmgt

sdminister the ADA will sot sacuse
annhrh&hmﬁammd opas from s "
= she b
sovearodstion may be so mmﬂn!mmdmhnhm

abvicns fo sithey or botd the and mwmwwmm

the quatified ndividaal with ¢ dise
1t sy not be peccesery fo procesd in this
mmm}nﬁq&rﬂhﬂu

dividual {n

ot Ln g the
m-ddm-mndnhn
of the esssntial functions of i

position. If mam than ane of thess
wmmmum«uuo

 Racscth

ar ff the

Houss Lobor &t B ape sivo Canfer v, employee who wees s 9!
Bornest, 0 F.24 88 {DC Cir, 1988) thart e or her dosk be placed on blocks to
Employars are obligniad (o make vievato the deshiop abow the arms of the

tient only o the hasichatr and the % lies, an
Aysical ar cal b 3

the dissbility of 2 qualified individual with &

bt prttls

the
mm-mummmmhudmm

disahility that u knows 1o the employer

¢ identiftad, and pe
either the employee oc employsr being awars

Mmquwmmhm
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mmumbkmnumd
‘ criteria, including safety

ccaployer of the duty fo provids
- the indivsdual for eny S‘f{:"“‘“’ﬁm —
rosson be enabie or sowilling to contives t© parpase
Provide the socomsmodatis. mnm«mmqm
R e A i P ot » gealtfied individus] with =
Rustratnd disability to scoepé so sccoamodation.
where that sccommadation is aeither
pmﬂqhm«m Wrmm&-mmx.
o $ T Y a3
Suppose & Sack Hencller o dation is nefusod, the individual
that the pick wp fifty pound sacks say oot be coaskdered qualified. For
and frome tie loading sxample. an odtvidual with a visosl
doch 1o the storsge reom, that & sach that restricts bis o her fieid of
Damfler whe is Geablod by 5 viston but whe is shis fo mad msided would

!
g
§

4

I
i
i
&

5
L

?%E
%,,

reading
wes sx sasontisl functica of the job. the
would pot be quatified for the job
#f he or she refused & resscaable
sccoramodation that would eaabls ki o ber
to read. See Sanats Repost of $4 House Labor
Report a1 6% House jodiciary Repasy #t 73. 72

Sectron 18810 Qrolifcoteon Stamdards.
Toats, and Other Selactan Critena

The purpose of this is to enere
that tnctividuals wrth dissbitities sro ot
tuded from job mleve they

2o actually mnble 1o do the fub. 1t is o
ensure that there is & §1 betwoon job criterta

roquirements, vision or heanng requirements

§ 1o ifting req
mwmhﬁﬂulskﬂmﬂn
-39 Hhutise Labor Report af 70-72, House
Judieiary Report o1 €2 As previoasty nofed.
Bhowevar, it is Rot 1he inteat of thee part o
ascond guess & empoyeT'e dusiness
fudgmant with regard to production
standerds. {See saction 1630 5(n) Kesential
Functiens] Conseqoaaily, prodection
standards will generally not be sabject 10 8

Frocedurey
1607 do ot apply {0 the Rehabiliation Act
and aee similarly inapplicable to thie part

Sexctron 18811 Adwunsgratsn of Tests

The intent of this provison is 1o further
emphasize thet individoals with disabilites
are not Lo be excluded from jobw that they
can actually perforn merely bocsuar 8
disahility prevents tham from tehing & test. o
negatively mluences the resulte of s test.

bie sppiscants or
employnos with disabilities the! laxpair
sensary, ruaoual, of speaking skills i formats
mﬂnéummmm“c!mun;uud
ki

The emsployer ov uher covensd snitty e
genernlly. aaly required fo provide such
ressonable sccommodation §f it knows prior
fo the admintetration of the test. that the
individual is dissbind snd that the disablity
impairs scnsory. secusl of speaking dhils
Thua for example. it wonld be mniswiul o

& written test fo &

becases of their disedility may 0o be taad

Jividual who has informad the employer.
pstor 10 the administration of the test. “at he
&l&tuhhdﬂ&dytkﬁalmimbkmr‘.d.
In sech & case. a8 3 reasonable

dation and m scoardance with this
mmmﬂmﬂum’cmhmmh

that be or she bes iftad. unless the demonsirstes the! thet
Upos forther considerstion. howerer, it s criteria. a3 weed by the employer, are fob
dedermined the provision of s cart i not reisted (o the powition to which they are
& fensible oplica No carte are being applied and sse conatstent with

ty svalladle st the company. snd those b Y. opt of
that can he purchesed by the coxp are sity” has the same masning as the
the wrong 0 hald asaoy of the balky

of thair disability bet do pot concern so
exsentis! frnction of the joby woald not be

ths saployer
huandiar with g dolty in fulfillownt of the
to Make b

oot

socommodation
Seocten 16D/

states that an employsr of
other covered emiity (sl prefar or select &
qualified individual without a disshlity over
an aqually qualified tndividoal with 2
disability meraly becsuse the individus) with
& dlaatility will require 2 ressanable

i with ¢

The ave of selection criteris that are
related fo an essential fraction of the job
may be Jatent with b Y
Haveaver. solection critonis thet are relatad fo
an sweential fusction of the b may not be
used to exclude kn sdividual with &
digability if that imdieidual could sshsty the
eritsria with the provistan of & resscneble
scrommodation Exparience under & sunilsr

h d to that todividual. By the sams
tokass 2 written twet may need 1o be
scbetitated for s arsl teat if the applicant
taking the test is an individual mith &
divability that impairs speaking skills or
impairs the grocewsing of sudicry
wiformation.

Occastonally, o0 indivsdual with &
disebility may nof malizs. pro B the
sdministration of 8 iewt. that be or she will
need an svoommodation o take that
particuler tesl, In sixch & situatron. thy
indivicual with & dienbility. apon becoming
aware of the need for an sccommodation.
st g0 tnfarm the employer of other covensd
emity For exampha suppese s mdividusl
with & disabling visus! impairmeni does nod
request a1 scoommadation fof & writtes
X hecavee he o she s ssually

provisios of the reguls .
soction 8¢ of the Rebabilitation Act

& thaé chall to sel criteria
are. tn fact. mast oftsn reeoired by
resscnebie acoumemodation # ts thersfore
antscipated that challenges 10 selechion

shle fo take writtan tosts with the awd of his
or ber awn specially desigtred lene When the
o8t 1 distributed, the todividus! with »
disshility discovers that the leas e
nsufficrent fo distinguish the words of the
test & of the Hy by c ok

criteris brought umader this pert wilf g h
be resolved in & ke msnner,

coatcast hetwarn the sepne “it b the



Q

ERIC

Aruitoxt provided by Eic:

152

297N FMR@NIVO!mNoININdayjulymlmlﬂulesnMRmmims

ndivdual woald be satided, sf that potet. o
raquast sn soccmmadstion. The employer or
ortiver covered sty would, therenpon, here

mn.mw: Employsrs
myldnhmmnmn&lww

1o provide e tSes! with Mgher

schacdule ¢ retest, or movide any other
effective sccommodation untess to do so
would mpose 58 undas berdedip

Other altevnstive of acuesxible test modes
ar formets inclade the edministration of tests

! job
4
b n%wmywm

sxample, it wookd ac{ be permitted for an
employer fo request thet an applicent with
ane ley demonstrete hie ebiiily (o sssemiie
mﬂmﬁm-ahdnuhbh.ﬂﬁt

mm.mwwmmm

See
mmanmwn@m.x
TR Hovee fudiciary Report a1 4243

Secsion 1SN 15d)  Kxammoteon or Inquiry
of Bwploywey

evaluate the skl o b tasted ta anther

manner (1.6 through an foterview. or through
aducatios @ work

P d&hmuwmt

o emplo
mwwuhmma
. For o, if

The
the ade

ployer does aot reqaest that all
Wmm-@.mm
An employes thet requtres e applicent
with a disabiiity to degwanstrate haw be or
s will perform » fobmisted finciton mast
sither provide the reascashis scormmodstion
the applicast noeds to perform the hmction ar
permit the spplicant fo explatn fow, with the
sccantendation, be ar she will parform the
function i the fobrelated function is not an
mmm&ammm

mﬂ: M-ﬂqunydmh

the applicant with s disebidity

umn-ﬁnbmunr— ]

o
nﬂo-mm:mmph-ﬁhm L]
the 0 make

pioyer's

Py " dy to

dddh«wdmnoqm
sickly. an employer conid ot regetre that
mmhwhm}ﬁv

foction. of cencer tetioss the employwr cap

that the towt ite bs ible. (Sec

Rossonable
Accommadation] See Senste Rapert st I7-3%
Hoowe Labor Repart at 7072 Hoovse hudiclary
Report al &2, 208 also Sttty v Frosean. 604
F 2d e (11th Cir 1963% Crame v. Dode. 817 F
&wmﬂwasm

m&mmmmm“
i bis or hew
rhwdhaﬂmul Rathey, this provision
mlymhmmmﬂmm

foqueet. alts
mmmmmm‘w
mmmem.ngm

ch Mn&mhw
and with buat
mmnnmmw.r
T& Howse Judiciary Report at ¢
Saction RN Medica! Examinations and
Inquiries Spectfically Permnitted
Section 18R 1Wa!  Fre-employmwnt inqury
&apbycmmpemm-d

Mdhm;mm::
perform thaf function. Rather, the employer

may have. fn edditton, se noted sbove, 0
Wmmnﬂhunm

exployEwen! g, ~eu inv the ability of an disablad or the
gmummmmrm individual's dieebili empioyer
m;n:‘«ha“nmm’!ymwgs Tx.?pmmﬁ;m.m;’&m&- "
} 4 - e individual requine Pasent
job fmotian aad tnguire whether or not the m:fMdm *
oaw petform thef fu with or o However, the
N 3 € Fm : ' N
axsmple, an may suplutn that the m‘ ”"x:;‘jmm
b senali parts gost aek if applicant can meet them
the will be able to As employer i pormittedt to ask. on x test

with o
songmmodstion. See Senste Report o 12
House Labor Report 8t 7% House fudictary
Repart at 643

Aﬂuphyurmydmnkmapp&mr o
oaceit bow, wi

time frames if spred were ane of the skille for
whicl the applicant was being tested.
However. the rasuits of such & teef oould net
be nsed to exclode sn tadividuat with «
M”mh-d-nkﬁlmdmy

and 20 resecrable acovmmodeation was
svailable to enable the lndiridual to perform
that fupctinn, or the Deceseary
acoommodation would impose an undue
handadrin

Sectan 180013 Prevubued Medical
Examunatioss and Ingisines

Sectaw 1880 18a) Preempoyment
Fxamination or foguiry

smployer inguire af the ;“Affsr stage aboui
an applicani’s workers’ compeosation

Nistory
Employsrs msy sak questians that ralsts to
&e npp&unc‘: ctﬁmy o perfarm )ob-mknd

mummmdmsm M
smployer, {or examphe, may ash wheiber the
applicant has & driver's iosnae i dtving s a
fob Fanction, but may not ask whether the

( hm

W-ﬂm.ﬂawnmmmum
funotions. Such & reques! may be made of alf
mnnth-mpd:um
regurdless of Mlmtmy
mumduw known
disability may interfore with or prevest the
mdamhwm
irother or oot the eugp ly mahes
m-mdmmmmm

anpouncemen! or epplication form, that
mdividinals with disabdtithes who will taguive
3 measanable accomvendation in asder fo take
the teat oo inform the smployer within &
ressnable astaliished time perted prior o
the scdmtmstration of the test. The exploysr
mydmmnd!bntdlmcnumd:bu

testing
formats. (See § 168011 Adminigtrstior of

Tests).

Physical agtlity tests ane not medicsl
euusinetions snd 5 may be ghvon of any
peint in the spplication or exmployment
procese. Sach tosts st be given o all
similarly situnted applicants or employesr
regardioss of disability. if such tasts screen
out oF tend to screwn oot an individea! with o
mm«-mammm

- would have 0

cnﬂewnr
sevasity of the Thenslore. for

axampis. the smplayer
individeel kot the leg or whether the loss of
the lay is indioative of en underiying

fpeirment.

Op the other hand. if the known disability
dmmmﬂmusmmmmm
provent the pesformance of & job-relgted
mmmmmymgmu

the

d«m‘umﬂnmnhbrdndnd

and mviting individugls to identify

&ummmm;mmtn{m
appiicants i the same job category So. for

Rehshilftattan Act i nol restricted by this

e
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pert. (Ses § 16001 (b end (¢} Appticabdity
end Constrection)

Section 163X 1qD] Employment Kntramcs
Sxaevinotien

Ar s permittad to requine post-
offer esaminstions before the

withoo! reascoelide
quaiified fo recstve coafiroed offers of

§ 1600 18(1) of Chis part. indormation cbtined

in the course af & entrance

snrmtnetion or inguicy may be wsed for
dsacribed ts § 16301X1)

Sectron N0 14c)  Sxaminction of
Erplayocs

This provision permits employers te meke
g or requive medical

(Rtnoes for duty axst] whes there is & neesd
o d hether a5 ¥ o otill
ehle to perform the o of hie
ot her job. The provision permits

Saction MXR1No; [Raparcie Treatment
Defenses

The “traditional” defense o s charge of

sxpresand

Groen, 411 U S 782 (1078), Tevas Department
Co A v. Burdime, 480U S. 548

{m;d:«m.mm-pﬁnm

o ch +

nder the ADA. Soe Prows¥Y v U.S. Aot/
Service, 862 P13 252 (#th O 19688} Diaparate
ireotment mesne, witlh respect to title 1 of the
ADA. that ac indiridog! wae treated
diffacently ot the baste of his or ber
dieability. For sxample, disparate trvefmen!
J where \ chodes an

ar siher covenasd antities to make tog o
P -

e 3,

dagcribed in this par Nw;lurhn

has an evaploy

ssployes with a severe facial disfigerenent
from staff meattngs because the enployer
dowe pot 1ike fo fook af the smployer The

gnmhpmod&mtch'" st
tnoss for duty or ather mudics! manitartng f
such phy ar ave requuired by
| ords of 1eq
establishod by Federsl, staty. or loond law
that are consistent with the ADA and this
part (or in the case of s federal standard,
with section 504 of the Rehadilitation Act} (n
that they ere job-related and consistent with
baginass sacsssity.
Such stenderds may include foderel salety
regulations (et regulste bus and tneck driver
qualitfioations, as weil as laws hiteds

"
r

vedical regeiremats for pilods or atber air
4 T 4o

WA‘:“ , J— be uwd & Maaacr n0f inconslatent
mlm&d&mw this part
an spplicant. and 15 s ke tial af  Section MM IGJ] Other Aconplabis
the fob that te e Sable fo _ e I
wark svory day for the next thres enths, An Pt 1630 pennits vohmiary radical
mhﬁth-pﬂu:ﬂh:nm m“mdm&.’m
ding Thewe aften for

edicel tha raliss oo the oot axagm o

albo m:m mmphmﬂﬂrmfu&hm
SoeEDAnt render the epgitoso? dataction. ¥
wanble to swork for a portias of the throe oy vl pere v A
month perted. Under thase the of p jpthon drugs, soch s
exployey would be able ta withdraw the insetin, ave slse pormitied. ¥ should be ooted.
nﬁymuokMrmmMm 1hat the medion! renards developod

information obtained tn the course of & [n the comee af sach activities sust be

anirance examinstion of s d in the oorOc J roanner
to be trosted as 2 confidemtial recond  agutined by this pert and oxeel oot be veed for
and may anly bo vead in & mam nat sary gurpase i violation of s part. such a8

w%mnm ot e
e R House
S e ammogare oy savay, 77 17 Hoesa cary Report &t
5 . Sviduals for
state adorinistrative pasposes that do not Soction 18015 Defanses
ooxflict with the ADA oy this pert The secian ou defansss o part 1830 12 not
or other d dod to be exb o H e

157

Soction 18818 (b} and (¢} Desparote Impext
[hefenses

Dispanste impec meens. with respect to
title § of the AIRA snd this part. tha!
niformly appliod oriterie have an adveree
texpact o &z individual with » disabilyy or 8
dispreportionately sagstive impect ou & clase
of ndiwideals with disalbilities. Sechon
1630, 18(b] clavifias that an smploys! nay use
solection oritaria that bave s = disparats
imtpact. { &, theat soreen o6l or tend 1o sTmen
ouf an lodividual with 5 disability or s cluss
of dividuals with disabilities ondy whest
they ace job-relstad sod consistent with
bustnees

e
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that the eccommadation will fo fect, csuse (¢
Sabin. Wheth :
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abtais ¢ dtvar’'s pormit. xtaduse Darcinltip, & par able fo demronetrat wadue bendship by
s hawe to show that this hbb - ‘will kopose ga wndas showing thet the provisian of the
releted and b Bardebip for & partical Rploy d: Dag & negative impect on the
sscnssity. See Houee Labar Fepart 51 65 detsrmined on 2 cese by osse basts. marale af its other smployoss but not oo the
Howrver, even if the ariterion ie job-reiated . A sccoumnodstion thal poses  shelity of thase asploynes o perform their
asd ¢ y. an umm&tmwn;l
Jude as tadiy 3 Sar o may oot £
-ﬂ.msmm“nm L-mam-;:-.-mh Sectan 188 tRe] Defensro-Conflicting
¢ job prrformencs sacompiiabed with & the satme snploger ot ancther tme. Sederal and Regnictions
d ADep 1 scocswnoadation that poses sn oadoe There aro sevensl Fodam)! iswe sad
an gploy us part of ity Dardubly for cne employwer ta & particelar job dstions that addr b d
application provess, s istarvisw that it job-  astiing, swsh &9 & trmpanary and safety requircments. i the allaged
related end cenet rkaite. mey Dot pose an andoe handsidp for y ection was taken in
Rectesity. The capivyer would not be able to  ancther employrer, a7 svs fur the same cconpltance with savther Fadaral lew or
rodues to hire a b exployer al & tlon. e mav offes ite
Devwrwe he or she coald not be intrviewed. Houee fudictery Report &t 0 comply with far cosflicting
muuhamcnmwnuhu The conoapt af andue hardship thet bas srandard as » defesse. The )
provided az d sirdey Boction 504 of the defeson of & ronfiivttng Foquineme
MMM&W&M Rebabifitations Act sod is embodiod in this or ragut msay be rebustad by & showing
wmﬂu-ﬂyhm Nhﬂnh;@-hd:?p‘:h of grwtest, or by showing St the Feders!
] pr dard did nol require the discrimisetory
mwn that waddor tiths VE of the Civil sction, or that there w.is & sonexalssanary
scrwen 0wt ar hed £ acroes oct an Righte Act of 1008¢. T demicrstrets wndue moune fx covply with the standard thet
with s dieability ar & cless of fndividuels with Mg p fo the ADA and this part.  pgold ot conflict with this part, See Hoxse
e oployer must & a0 employer st show y Labor Report at 74
that the roquiremend, as to the or than woeld be pesdad to
ndividual, satielles the [ satisfy the “de nxininuis” tithe VI standard of  Seotion 1SN0 Spearfic Achritee
standard ia § 1838 Xrf tu onder to sbow thet “mn; ‘g mem;d.:c; F d
e requiresest is jebrelated and comststent ot of as poses an i W
with business . andus an empioyer woukd ave o Soction 1. 150)  Raligiont Bt Ues
Section 1650.1Kc) cinriSies that there may show thet the coe! iy codue ss compared to are oot exapt

Raligous
bv-m.hld manA
Mmumgwyw:

wilt
with dheshilicies. Like seboction evem if it is determined that the cosl of xn mmmmmgmm
criteria that bave o disparate nan would wrdady berdew o
crifocia heving such &9 (mpect ey aosploysr, the smpioysr ceanot making wdmmm
alee Save 10 be job-misted sad d if the "‘;u'lmbld o *
besinces . fo disebility ann armenge to cover partion Wmh&vﬁl suttsBes
ch :nuﬂw:‘nbyu the cowt that rises o the sadoe b d religious criterle b
1 should be poted. hewerer. that scme lewed, or can othareize ervange to provide the divich -1 is chiwablod. The religh mﬂmh;
farm sxploy potict Under sack othar w rdn f8 roquited o q
poectioss, sach s podicies, are not the nearssary accemmodatios wesld ae (ndivic bs with disebilities who setisly the
suleci to chellenge mder the adverse tonger pose an wnie hardship. Sea Seuste 4o crftaria oo an bhaste
theory. " policis {e4. 0o lasve RKaport st 88 Howss Labor fapost st 86-02 with qual fadt
the firwt gix moathe of 3 Howee foxdiciary Report st €041 who shint sy sstisly the religlons criteds
ae toe ot subiect 10 challenge onder Bxoessive cost is oot of severa) See Senats Roport of &2 Hoose Lebor
the adverse lopas! . M as xib pren um a1 7877, Mouse Judiciary Report st 48
2] of 2 “mo-leevs” uight be 0 demoneinste undue
:hrmm v to sxnmple. &0 soployst wmmm’ Reguiativn of Alcolsod
oansider the proviskon of leawe 10 & " e ol Drgs
exployse with 2 disebiiity ss & roasanable socommodation wosld be woduly Thspmﬁnhn te employsm to
ch wmboss the o of lmave  disrup 10 ity other essploymes or (o the entublish or ooy with cortein slendinds
would fmpose sm undos hardsbip, dewmmd. mhnd&mdﬂmﬁnh
discussion af § t632 S Limiting. B th L Paining ag may be workpleos. 1t aflows empiayere &0
and Clesifying, and § 163020 Quaitfioation relevant fo this dotormtantion. By wey of alcobotics who eqgage ix the
Standards, Tests, s Other 20 employer would fiksly be shle e of drags to tho same
o show undoe hardehip if the anploysr conld standardy to wisah it hoide all of
Section JRNIN) Deferes o Noi Mokigg 07 188 e roguasied D el s it i S
thermpatst wonld repait o it b g dect other individunis with
An smployer or other apvarad sotity madaty hot for He other omployess, oc for ite mm&mmmm
alieged to digorée d b it ded ons o cestemers, The empl iy the dlagal
ot moke & easonadle sccossmodation, ss thes not hurs to proside this sccommodstion. _dmnwﬂuﬂaﬂ&
requited by s pert, sasy affer as & dofenas However, £ thars ware an sitrmaets dinabilities for of part 1630 whes

and not the resull of the proviston of the

Py
Y

the employer acts on the berds of stch wee

Soctron 18R 1¥c] [y Testing

This provision reflects fitis I's neutrality
wmhmm@mdm
Sach drug testy are neither
sutharieed por ted. The te of such
drug casts may be veed a3 & basss for
dtaciplinary sction. Tasts foc iha (Hlagal cee of

[
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drugs are 1t th or ach e torms of 8 The Comminsion aleo is deteting
for parpowes of this part. Hthe  bose Bds hanefif prlas 20t sabiject to slate § 1002.16(b} of its titls VII recordkeeping
results reves! a0 lewe Lattons, which provides that the
tettvidunt s medionl aondition beyvad 1s alao nof tatsndod to disrupt the ourrent "‘l'“ bk read & ts do
rhether the ttividoel ts Y neture of fsngerce widerwriting, of oorrest LA
o the (Hagal use of druge, this ad i prectioes i sules. not apply 1o teenporsry or seasonal
tfesantion i 10 be oested as o confidentisl  esdleneiting frickeg, sdministrativa sad pasitions. Information ragarding such
mndical revord. For exemple, ff a fos for the  other sarvices, claieis end simllsr employess sow rsast be reported oo
filegal cwe of drugs revenls the pressnon af s related sctivitios based an classtfication of Stapdard Parm 100 on September 30 of
it ‘:m&flhhnhwhh ""‘""‘%‘h"‘”’fhs‘"’;‘ each year, ln the same {sahion as
.r s 4 ‘m“‘) tnt, ey 44 Der Yy
rie informetian 1 to be trested ae & do not vioiate part 1630 sven ¢ they result in e s
confidrrtial modicel recerd. Soe House Labar thons a0 o A i el e
Ropors at 78 Howa fudiciery Raport at 47, provided that these ectivities are no! used as -
& subierfige fo evade the Rurposes of thie 1627 4{a}{2] of the Age Discriminstion (n
Sochay AERLEYe) infictions and Whether or mot thase activities are Empl ot Act recordhespmg
[» f2* Rowd Hen fobe woed ay a subterfugs is 1o be mﬂ-ﬁcm.-&dmmdeknm-day
This provision addrossing food handiing detarmined witheet 1o the date the reantion period for temporary
jobe spphies the “diract thresl” anclysis o insarance plen of benefit plan w8 snd 1s clartfying the mandatory nsture
poliovisrupd-w noi datg  odopted o edercovered O uch recordkeeping, The C :
o ity canwot deny & quatibed individual with umtilmkgaﬂmlmhmpwpmed

dinesses that ave tranamitted through the

a dieshifity equal acores to (RmERcE
subrect & gualified indivicusd with &
disability o different tarms of condinons of
insursnce based on diaability atose. i (

¥ an individoal with a disability hes disability dase not pase incressad . Part
d:‘ Méwwq.;m @:quuumtdndmn‘mmmm\
for a position in food hasdiing. mploy k: made ity y with
cxreest b rhether there i a hé 108 Pegt See Senate
ok that will alimd the rish of Report at M-8, Hosse Labur Repost at 138~

scoamsodstion
mmmmmmn,dmmmm
1f no such nessonable scoommadatian s

138, Howse Judicisry Repost at 71 See the
diacsasicn of § 16308 Limiting, Sepregating
snd Classtfymg

[FR Doc. 91-17812 Flied 7-28 21, 848 am|
ML O008 $TE0-O8-8

29 CFR Parts 1002 arud 1627

Racordieeping tnd Reporting Under
Tithe VR and the ADA

aquncy: fqual Employment Opportunsty
Cammission {EEOC}

position not mralving foed handling for
which the dtvidual it gasified Conference
Repoet 2t 63-83 (Ses § 1630771} Dirnct
Threst)

Sectron 1K IR} Heolth (marance Lifr
fnsurance. and Other Renefit Plons

This provision i & imited exeawpdon fhat
12 only applicable to those who estobltsh.
wponsor. obwerve or sdmintster heasf pless
soch s health and life insurancs plans Jt

spoasor, observe or admniater plans ot
irvotving benefite, Fuch se ebyhty msuraoce

The purpose of this provision is to pérmit
the development and ad of
benafit plans tn accardance with acorpind
principles of sk asssument This provieon
@ nat wtended to discup! the cusren?
regulatary sructure for pelisamured
employers These smployers may ratadlnh

* This finaf rule is based on
1wo separsie Notices of Propoesd
Rulemaking {NPRM] published on
February 13. 1889 {84 FR 8881). nnd
March 5. 1991 {56 FR @165). This finel
sule amends 28 CFR part 1802, FROC's
ragul on Recordkeeping snd
Reporting aader titde VI of the Cvil
Righ?s Act of 1964 {title Vi), to add
rrcsedkeeping requirements under the
Amencans with Disabilities Act of 1990
{ADA]. 1! incresses the necords retention
sertod required tn part 1802 for title VI
and the ADA from 8 months to one yesr
The C {on also ¢ sdding s new
subpart R (o part 1862, 28 CFR 18502 %6,

§ 1802.57 at this time.
EFERCTIVE DATE: Agust 26, 1991

FON FURTIHER INFORMATION CONTACT:
Thomas J. Schlageter, Acting Assl
Lagat Counsel. Grsee C. Karmtol,
Gesners! Attormey. ar Wendy Adams,
Generul Aftorney, st (202] 9034008
(volce) or (203} 6634388 (TDD}.
SUPPLEMENTARY SFORMATION: The
Commissicn received nine comments in
to the NFRM published 10 the

to the invitation in the

of the NFRM for commsnt on
whether there should be a reposting
requirement under the ADA, how the
reported informaton sheuld be used,
and how i should be collected. Four
comments recommended that there be 8
reporting ent althaugh one of
them suggesied (hat it be collacted by
sampling rather than eniversal
reporting. Five comments opposed #0)
new reporfing requimements on fhe
grounds of adminstrative burden Une
of these suggeated that na reportag
requirament be impoasrd af this hme. bu!
that the need {or reporting be reassesnod
at & later date Anothet of these argued
that if & repc Lng requirement 18
aecessary, tf thould be sccomplished by
using the existing EEO-1 rather than o
separate repast should be cotlected by
both employer visual identification and
employee sellidentification. and should
be used 1o momtor the impsct of the
ADA and to document utilization of
persons with dissbsfities. not for
affirmative achon purposes The

that will clanfy that the Co has
the guthonty to investigate persons (o
determine whether they comply with the
reparting or recordheeping requiremesis
of part 18G2 In addition. the
Comnussion 1s msking several munof
rhanges fo §§ 1662 7 and 1802 10

i 18 continuimg fis
considerstion of possible reporting
requirements undsr the ADA snd will
confer with the Depariment of Labor,
and any other affected faders! sgency.
1o discuss whether a reporiing
requirement would be sppropiste under

BZST COPY AVAILABLE
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the ADA. ¥ it concludes that s reporting

provide for a 80 day records retention

requireren! may be spprogmiate. itwill  period for teenporary positions. and is
issuo gn NFRM. clarifying the mandatory asture of such
Thmm'z:ma) T dhseping. These chasges will
commsnis i respoess to the February emplayars to miain records on
13, 1589 NPRM. Whiks this preamble all employses. aod

not addross sach indi i porary. for & one yesr period. They
comment, ft addresses the most will, howsver, (mpooss s new
significant (sswes raised in the dkeeping requi only on the
commants, Current § 16027 concerns the  relatively fow who are not
filing of Standand Form 100, and bas to the provisions
been intarproted {o confunction with the  of the ADRA,

mmmﬂmngmmmm
ordse to clartfy which of the employsm
that are subject to title VII ayust file the
report, the C has incarporated

Section 708(c) of title VIL &2 U S.C
2000e-8{c). provides, imter a/ra, that any
pnwnuiofﬂhmmmm

scme of the tnformation that is
d in the ingtr into

§1602.7.
Current § 100214 provides that

as dred by that

and by C I
regudations may. apon application of the
Comnission of (be Aftorney Censva!l in
& case krvolving & government,

s

Departmant of Labor, as the YETS dats
and the Stsndard Form 100 dats are
processcd separaisly. The revigsons also
PN % h W L N

mocemey refing Spplies o
Indisna” ta “the

Commission of its dalegsts.”
The revision to § 180210 delstes the

employee
mﬁmmlb)dutkm udn!stsd aince
the d for an

mmummnmvumn
15 or wore. Ths change in no way
MNM(N«M?mam
t of 100 or more
wbm&thntmmthc
stions sccompanying the form and
mhmde-m&d!hthemduﬂm

pemm!atemﬂoymmtmdlmdn goveramental agency or political

nrkaptbymmﬂoywrmu salalivision. be andered (o comply by the in onder 10 provide & mechanism for
preserved by the employer for & period am"-hl}nthdmmdbmm Mwmr.hmyu'ﬂm

of six months from the date of the At pressmt, Conzmission de to seek s ch in the

making of tve record or of the m«mﬁ,mmtm mpuﬂngdaworfhedambywhidldnu
action (nvolved, whichewer is later. This  Comminslon mey conduct an ahould be the Commission has
muhmwmmubwdhaﬁ“ mm'bmt!bumm mﬂmdﬁimmmpermcnmp{cymm
fite VII was d in 1972 to ch an smplayer or other entity seek changos in those req

the ttme limit for Aling a charge from 80 subject to title Vi has fsiled to comply [ iesian sotre that rrtest nfth
days to 180 days for, in some instances,  with the requiremants of  reconds for the pertad of one yesr will
to 300 days}. Requiring an employer or parﬂmf.nwhm.fmmmph tncrease snly minimally. if at all the

lsbor ovganization to maintain records employer does not provide the requirad smplny\at s cast o!mcnmmmg the

for six months whan the chargs ping infor to the T play d
Htmit was 00 days sasured thar gl G The C. sion is adding  tom thc rd forapsﬁodd
wmbhmmdsmkept Due to the  § 180258 to give cloar notice of its six montha. The cost of retaining the

{engitaning of the filing
bmwnr Mwlwrumm:
bar

sutharity to enforce section 7O9(c) of
title VIL The addition of this section is

ployers o

with the C ‘s

necerasrily will have retained records
until the title VIf filing period expires.
Under the current regulstion, sg
emplaysr or labor organizstion mey
have n!mdy lawfutly destraynsd its

smployment records befm it {a m«ﬁ«l
that & chargs has been filed.
& oae year retestion pesiod for
empluyers and labor organizations
subject to title VI and the ADA will
make the records retentton period the
same as the! reqitisced by the
Communsion's reguistions under the Aga
Dizcrimination in Employment Act. 28
U 8.C. 621 of ey (ADFA} 29 CFR
1687 .4 bK1) aod 1827.4(a}{1] This
::dfurm ff;{mnm period will stmplify

claniy recordheeping for employsrs

who are also subject mlge

in arder 1o promota rﬂ\cumcy and to

eltminat nm
,and

seasona} mpboym the Con

sathority to issue mutshle procedural
stions 10 carry out the provisions of

title VI 42 LI5.C. 20000-12(a}, and is a5

appropriats pr for

thnoepm\-mmu

The revistons fo § 1602 7 changs the
annus] Sanderd Form 100
date from March 31 to September 30, By
changing the reporting dete the
Commiesion alao is changing the dates
far which the information should be

el af

recards for an addttional six manths will
be minimal. Moseover. most employnre
subject to Title VIl slso are subject ta
the ADEA. which preseotly requires that
these records be retalned for 5 period of
ane yost

The Comumission sstimates ‘hst the
changes (o §§ 190214 and 1602.35(a)
incrensing the title V11 reconds retention
periad from six months to one year will
ronult 10 sn increwsed recordkseping
burden on employers of spprmmu(«iy
mbnrdsnhom snnuall

i umm changes

i tbn title Vi and ADRA recondkeeptag

reportad, 1.6., from the thiee th

L) for employers with

Mm'dixl fo the thrae th
ber 50. Any enploy
m«humwdm—-mmmmmu
differant period for repocting may
continue fo aas that spproved pertod.
The Commission has determined that
this change will rasult i1 a reporting
date that s |sss affacted by the
umﬁminml smployment. such
ioyment in the canstrucion

deteting § 1602.14(b) wiuch pmﬂdn (hal
the part 1662

reguirements do not xpply to tempurary
or seasona! poeittons. Similarly. the
Commisaion is deleting §§ 1627 %bK3)
and 1677 ¢(s {2} of the ADEA
recondkeeping regulatione. which

indmn than the present date and will
provide employment figuras which
reflect annual aversge smployment
mave closely than the presant date doas
This change will not affsct the date by
which employem mus! repart VETS
mformation to the Untted States

16y

will result4n sn

fly The C 1 believes that
thsis increass in barden hours is de
1iuaus aad that the modifizations will
not havs s significant impactan e
substactiaf number of smal] employers.
Further. the Commission belreves that
the abovs cited henefits of the
modifications. by establisbing a untform
period af recandkeeping far fult ime and
part tima employees under title VIL
ADA and the ADEA. cutweigh the
minimal increase in eepg
burden hours on employers. For the
above reasons. the regulatory chenge
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will simplify the recordheepug
ts. The C. also

cortifies under 5 U SC 608(b}. enscted
by the Regwlatory Flenibslisy Act (Pub L.
No. 96-35¢}. that these modifications

gioee? wmmum
On ar before September 30 of sach
year every employes that 1s subjsct o
title Vi of the Crvil Rights Act of 1884,
a8 ded. and that has 100 or more

will potf result in & significant econoaic
tmpect on & substantisl numbes of small
amployers and that & regulstory
flexibility analyms therefore 14 not
required,

List of Subjects in 20 CFR Parts 1652 and
27

Kqual eruployment opportumity,
Repasting and recondkeeping
requiramen(s

For the Commisson
Evan §. Kawe br.,

Chatrmon

Accordingly. 28 (FR parts 1802 and
1827 gre amended se follows.

PART 1602—{ AMENDSD]

1. The Deading for part 18R 18 revisad
10 read ss follows:

PART 1602—RECORDKEEPING AND
REPORTING REQIAREMENTS UNDER
TITLE ¥l AND THE ADA

2 The authority tation for part 102
is revised (0 read es follows

- &b §C A0S M0n 12
USC 3801 ot aog . 42USC 1117

3. Section 1802.1 18 revised to fead a8
follows:

§ 18021 Fwposs and scope.

Section 700 of title V11 (42 (1 §.C
20008) and section 107 of the Amernicans
with Disatulities fct (ADA] (&2 US.C
12117} require the Commisason 10
establish tions pursuant fo which

arganizstions, foin!
{abor- mansgernens comtiitees, and
employmen! agencies subject 1o those
Acts shall make and preserye certam
records and shall furush specified
information te asd in the admimistration
snd enforcement of the Acts

& The heading for Subpart Ars
revised to reed ae followa

Sudgart A-—-Qenera’
£ 1602t  {Amenced)

5. Section 1802 1 (s muved under
subpart A
46 1502 2- 028 [Reeowed!]

& Sectione 1602.2-1802 B sre removed
and reserved.
§ 0817 {Amended]

7 Section 1802 7 1 smrnded by
reviung the first snd last seniences @
read as lollows

employees. shail file with the
Comnnission oF its delegate exacuted
copies of Standand Form 100 as revised
{otherwise Anown as "Employer
infoemation Repor EBO-1 ) in
confostoty with the directions set forth
in the form and scrompanying
mstructions, * ° ° ate copies of
Standard Form 100 in blank will be
supplied ta every enydloyer known fo
the Commussion 1o be subject to the
reporting frquiremente, but it is the
responmibility of all such employers to
obtatn necessary supphies of the form
from the Comaussion or its delegate
prior to the filing date

8 Section 100210 18 revised $o resd 88
fotlows

£ 1002, 10  Exployers sxempton from
reparing roquiremens.

if an employer clsims that the
prepatstion of filing of the report would
create undue hendship. the employsr
may upply fu the Commisston for an
exemption {rom the requirements set
fosth 0 thiy part eccording to
instruction 5. Y an employsr s engaged
in sctivities for which the reporting unit
cHiteris described fn section § of the
wstructions sre not readily adaptable,
spectal reposting procedures may be
required {f an employor seeks (0 change
the date for filing its Standard Form 100
of serks 1o change the for which
dats wre reported sn sltemative
reporting dute of period may be
parmitted. In such Instances, the
employer should 80 advise the
Comemisston by submitting to the
Commission of 1ts delegate s specific
written proposal for an alternstive
repofiing System prior (o the date on
which the repart 1e due

§4002.11 {Amenced}

@ Section 162 11 is smended as
follows

& inthe firet sentence after
“purposes of title VI ' insert “of the
ADA”

b in the second sentence, sfter
“aaction Tc) of bitle VI insert “or
section 107 of the ADA”

§ 1802 12 [Amendod]

10 Sectian 1002.1Z 19 amanded as
follows

& I the first sentence, afler
“purposes of Trtle V" nsest “or the
ADA”

b. In the second sentence, altes
‘seciion T08{c1 insert “of Thie Vi1, or
sectiom 107 of the ADA”

161

< By revising the parenthetrcat at the
end of the section to read as follows

{Apsroved by the Offics of Mansgement sng
Busdget under cantr number J10M-XM0)

§ 160114 {Anvended!

11, Section 1802.18{a} 18 smended e
follows:

4. By remuving the worde '8 months”
wherever they appear and replacing
them with the wonds “one yrar”

t. In the first sentence, aftes "ot
aecessarily [imited to” mnser! “requests
for KA datson.”

¢ 1n the third sentence. after “onder
titte VII™ insert “or the ADA’

d. By revising the parenthetical st the
end of the section to read ss follows

{Apivoved by the Offtce of Management and
Budgst sndsr control numher XM G080}

§ RO 14 {Asrseexchect]

12. Section 180214 s smended by
removing paragraph (bl by removing the
designation from paragreph (a). and by
reviaing the parenthetical st the er! of
the section to read as follows'

{Approvad by the Offtce of Manegemwnt and
fudget under control numbes 3086 K0}

§ 100219 [ Amencied

18, Section 180218 18 ded as
follows

. In the first sentence, after “purpuse
of Title VII" insert "or the ADA”

b in the second sentence. after
“gaction TOR{c] of title VI insert o1
section 107 of the ADA’

§ ISCR.2Y | Arrmerclect ]

14. Section 1602.21(b] 15 amended as
{ollows.

a. in the first senience, sfter “not
pecnssartly limited 107 1meert 'MQuests
fory hie scc dation ™

b 1n the second sentence, after ‘under
Title VII" ingert “or the ADA™

§ 100128 {Amented)

15. Section 1802 28 18 smended s8
follows

s. In the first sentenice, sfter
“puspores of Title VI insert or the
ADA™

Sint nd sentence. afier
“aeclion A" insert “of Title VIEor
sectian 107 of the ADA”

§ 160828  {Amended}

16 Section 1802 28{a] s smended as
follows.

a. By removing the words 8 monthe’
whereves they sppear and replsung
them with the worda “ope year

b, In the third sentence, after “under
utte VI innart “or the ADA™

¢. By revising the parenthetical st the
end of the sectian ta read gs follows

Q
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{Approved by the OfTiee of Management and
Runlget under contral pumber XNMO-0040]
§ tO0Rt  {Amended|

17 Section 1002 31 15 smended as
fullows

a By remuning paragraph (bl and the
dengnation trom paragraph {a]

b in the first seatence, after “not
seressanly mited to insert “requests
for r e ac datson.”

. In the thyrd sentence, after ‘under
fithe V11 utmert “of the ADA™

d By revising the parenthetical at the
end of the sextion 10 read as follows:

[Apmroved by the (Mlice of Mansg and

a. In the first sentence. afler
“purposes of title VII™ insert “or the
ADA"

tr. ln the second sentence. aflter
“section TON{c) of litle VI 1nsert “or
section 107 of the ADA”

§ 1600.60 [Amended]

21 Section 1802.40 is amended an
follows:

s By removing paragraph (h] and
redssignating paragraph (t) as new
paragraph (b,

b. fn the firss sentence of parsgraph
{s}. after “not necessantly limuted f0”
trsert “requssts for reasonable

Budget under (unirod nomber 00000

§ 160257 | Asmonced |

18 Section 1802 37 s amended ay
foilows

& n the first senfence. after
‘purposes of title VIl meert “ur the
ADA™

» la the sec ond sentence. sfter
“section TES | of title VI mnsert “or
section 107 of the ADA".

§ 100260 [Amended!

18, Section 1002 €0 18 smended a8
follarwer

& By removing parsgraph (b) snd the
demignstion from psragraph (i

b. In the firnt santencs, after “nat
aecassanly limted ta” inssr! “requests
for reasonable sccommodation.”

€. By revising the perenthetical at the
end of the serfion to read as follows,
{ApIroved dy the fice of Management
and Hudeet ender (unirol pumiber T8 00K
§ 180248 | Aemenced]

2 Secin s T2 45 48 amended 84
{ollows

c‘Bymums!hle, hettcal af the

invesugstion of the slteged [atlure fo
comply

Part 1627 Amernded]

24 The sutharity estation for 28 CFR
part 1627 continues to read as follows

Anthortty: Sex 7 81 H1at a08 01 S o,
sl 11 82 Stat 1000 BUSC 2t e 1229
USC 581 Pub L No 9582 100 Sist IMX
et 2 Reory Plan No § of 1978 43 FR 19807

§ 6273 [Amended]

25 in § 1627 3, paregraph (DRI} 6
removed and peragraph (4]
redesignated as new paragraph (bH3)

28, Newly designated § 1627303 s

and of the section to read as folluws.

{Approved try the Offior of Managemeni
snd Budge! under control number X6 (X040}

§ 60254 | Amanded!

2. Section 1002.54 19 emended as
follows

& in the first sentence. sfter
“purposes of title VII” insert “or the

b In the second sentence, after
“section T8{c) of title VI~ insert “or
section 107 of the ADA™

23 A new subpast R consisiing of
§ 1802 56 is sdded. to rasd &s follows

Subpart R—investigation of Reporting
or Recondkeaping Violations

§ 150258  investigation of reporeng or
recondheeping violations,

When it has received an aflegation. of
has reason 1o believe. that & preson has
not complisd with the reporfing o
recondkeeping requirements of this Past

a5 of Part 1807 of this chapter. the
Commsssion may conduct a5

ded by removing the wond “may”

snd replacing it with the word “shall”
and by revisng the words “paragreph
(b (1) {21, o5 (31" to read “paragraph (b}
{31 or (2}
§ 127 4 {Amended|

2 1. § 1627 4, paragraph {a}2) s
remaved and parsgrsph (a}3) i
redesignited a8 new paragraph (sX2).

28 Newly dessgnated § 1627 ${ai{2) s
smended by removing the word “may”
and replacing of with the word “shall”
and by revimng the words “paregraph
(a} (1) or 21" 1o read “puragraph (sd})”

§ %0278 | Amendod!

2 Sevtion 1827 8{r'] s amended by
removing the ward “may "~ und replacing
it with the word “shail”

(R Dax 91-17813 Filed 7-25 551 845 am
BN CONE §10 00N
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FACTS ABOUT
THE AMERICANS WITH DISABILITIES ACT

Title 1 of the Americans with Disahiiities Act of 1990, which takes effect
July 26, 1992, prohibits private employers, state and local governments,
employment agencies and labor unions from discriminating agaiost qualified
individuals with disabilities in job application procedures, hiring, firing,
advancement, compensation, job training, and other terms, conditions and
privileges of employment. An individual with a disability is a person who:

® Has a physical or mental impairment that substantially limits one or
more major fife activities,

® Has a record of such an impairment; or

® s regarded as having such sn impairment.

A qualified employee or applicant with a disability is an individual who,
with or without reasonable accommuodation, can perform the essential functions
of the job in question. Reasonable accommodation may include, but is not
fimited to:

® Making existing facilities usod by employees readily accessible to and
usable by persons with disabilities;

¢ Job restructuring, modifying work schedules, reassignment to a vacant
position;

® Acquiring or modifying equipment or devices, adjusting or modifying
examinations, training materials, or policies, and providing qualified
readers or interprelers.

An employer is required to make an accommodation fo the known
disability of a qualified applicant or employee if it would not impose an "unduc
hardship™ on the operation of the employer’s business. Undue hardship is
defined as an action requiring significant difficulty or expense when considered
in light of factors such as an employer's size, financial resources and the
nature and structure of its operation,

An employer is not required to Jower quality or production standards to
make an scccmmodation, nor is 8n employer obligated (o provide personal use
items such as glasses or hearing aids.

b3
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PRE-EMPLOYMENT INQUIRIES AND MEDICAL
EXAMINATIONS

Employers may not ask job applicants about the existence, nature or
severity of a disability. Applicants may be asked about their ability to perform
specific job functions. A job offer may be conditioned oo the results of a
medical examination, but only if the examination is required for all entering
emplo in similar jobs. Medical examinations of employees must be job
related and consistent with the employer’s business necds.

DPRUG AND ALCOHOL ABUSE

Employees and applicants currently engaging in the illegal use of drugs
are not covered by the ADA, when an employer acts on the basis of such use.
Tests for iflegal drugs are not subject to the ADA's restrictions on medical
examinations. Employers may hold illegal drug users and alcoholics to the
same performance standards as otber employees.

EEOC ENFORCEMENT OF THE ADA

The U.S. Equal Employment Opportunity Commission will issue
regulations to enforce the provisions of Title I of the ADA on or before July
26, 1991. The provisions take effect on July 26, 1992, and will cover
employers with 25 or more employees. On July 26, 1994, employers with 15
or more employees will be covered.

FILING A CHARGE

Charges of employment discrizamnation on the basis of disability, based
on actions occurving on or aficr July 26, 1992, may be filed a1 any field office
of the U.S. Equal Emplcyment Opportunity Commission. Field offices are
jocated in 50 cities ihroughout the United States and are listed in most
telephone dircctories under U.S. Government. Information on ali
EEOC-caforced laws may be obtained by cafling toll free on 800-USA-EEOC.
ELOC's toll free TDD aumber is 800-800-3302. For TDD calls from the
Washington, D.C. Metropolitan Arca, dial (202) 663-4494,

This fact sheet is available in the following formats: Print, Braille, iarge
print, sudiotsne and electronic file on computer disk. For further information
cail the Office of al Employment Opportunity on (202) 6634395 (voice),
(202) 6634399 (TDD) or FTS 9894395 (voice), 9894399 (TDD).
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