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Two hundred years ago, the United States
rarified the Bill of Rights. These first ten
amendments to the Constitution proin-
ised Americans a level of personal liberty
and freedom from governmental inter-
ference unparalleled anywhere on the
globe. The product of nearly 800 years of
evolutionary political and legal develop-
ment, the ideas embodied in the amend-
ments are a high water mark in western
thought. For two centuries, our Bill of
Rights has shined out as a beacon draw-
ing to our shores millions seeking its
light. Millions more have been inspired
by it to achieve the same standards in
their own homelands. By any measure,
the Bill of Rights is one of America’s
greatest achievements.

In essence, the Bill of Rights stands for
the restraint of governmental power, the
protection of minority rights against major-
itarian interests, and the dignity of the
individual, Emboldened by the amend-
ments adup ed after the great Civil War,
the 13th, 4.4 and 15th, and subsequent
amendments, it also embodies the values
of fairness, toleration of diversity and
equal treatment under the law.

The history of the Bill of Rights is the his-
tory of the United States. As the history
of the Republic is unfinished so is that of
the Bill of Rights. Largely ignored in the
early vears of nation building, the Bill of
Rights was rediscovered in our own cen-
tury as those who believed in its promise
fought for recognition: women, African
Americans, Latinos, Asian Americans,
and the first inhabitants of our country,
Native Americans. As we approach a new
century and millennium, other groups




have made similar claims on the basis of
age, sexual orientation or special physical
needs. It remains to be seen whether the
document, crafted so long ago and invig-
orated by subsequent amendments, will
fulfill these hopes.

The story of the Bill of Rights encom-
passes both triumph and tragedy. Its
doctrines have been sorely tested in times
of war or national crisis. In these dark
rimes, we as a nation have straved from
its meaning, succumbing to the fears of
the moment or to ancient prejudices and
have denied to others the rights we our-
selves so jealously guard.

Above all, the story of the Bill of Rights is
about people. Some are heros who dedi-
cated their lives or who risked everything
to make real the ideals they saw embod-
ied in the Bill of Rights. Some are jurists
or scholars whose ideas carried on the
traditions and debates started by the
Founders. Others found themselves in sit-
uations which, through fate or design,
influenced the development of rights
which benefited everyone. Some are not
heros art all. Instead, they were society's
outcasts or criminals whose cases carved
out new rights or protection against the
power of government.

4
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By its narture, the Bill of Rights will never
be finished. Article V of the Constitution
gives each generation the right to alter the
fabric of government according to its own
lights and to meet the needs of a changing
America. The U.S. Supreme Court, exer-
cising its power of judicial review, will
continue to interpret the meanings of the
Bill of Rights and apply them io modern
realities. Proponents of change, represent-
ing the full spectrum of politics, will
always use the doctrines of the Bill of
Rights as a shield for advocacy and as a
sword to prick the conscience of society.

The original copy of the Bill of Rights,
along with the Constitution and the Dec-
laration of Independence, can be found
sealed in helium and protected by bullet-
proof glass in the rotunda of the National

Assassin Flees
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Archives in Washington D.C. There re-
sides the body, its spirit moves elsewhere.
It hovers over our churches and syna-
gogues and mosques. It sparks arguments
in bars and diners and schools, in public
parks and court rooms, and in the halls of
Congress. It finds expression in enduring
issues: press versus privacy, law and
order versus the rights of he accused, |
majority interests versus minority needs.
It follows the police officer on the streets
and visits the condemned on death row. It
stalks the stages of rock and roll concerts
or darkened movie theaters, and fills the
pens and brushes of writers and artists.

It is carried on placards for a thousand
causes and screamed by angry voices. It
watches over the shoulders of voters as
they cast their ballots or employers as
they interview job scekers. It moves
across the face of America and inspires
the hearts of the people. Like no other
document of state, it binds us together,
while at the same time dividing
us in its meaning. It is what
America is all about.

fter Shil

¢

To this spirit, Foundations of Freedom is
dedicated. As Constitutional Rights Foun-
dation's commemorative publication in
celebration of the bicentennial of the Bill
of Rights, we hope it will link the past to
the present, and help all Americans embrace
the Bill of Righrts as a living document
essential to evervday life and to the future.
While we celebrate our heritage, it is also
a perfect time to rededicate ourselves to
its message of toleration and fairness for
all and ro the education of our young
people in the rights and responsibilities

of enlightened citizenship.




]

o

. m/mmé fo o,

iiknte iBe mevncha &7'.5.‘ toest? By Kool lomonoeme

. . o o ’ ‘?S‘i,,r 4
c Sy -y - o F
.m.mémm:m, WS A :

N

rdide s .rk{_ - ..ﬂm/um e s srbee L \‘
N m-L.AJ/a b ahick e ,—M.‘.m..ur
Mf/tm « ol FAts mm‘o

...t‘& a...&.t...ﬁ.{ t

¢ ll moiiew il e

m/ {-\'7“ ﬂm—‘ --&- J‘-«v‘i
, Iluf. f.....:;,..«../é.«.m. 7.&&*‘

‘e i i __ oell+ me.
‘. =

o Y . 3
M S N r e Wi - A
H N e i& o5
. > .y . . - -

LSRN f (et R t0o v ol pemer] guast : AW i

h.rm‘t ""‘7"7“’/‘7'“ .nm-mm/&m&-’

Koot 7 pu/.-#-ﬁ' P Wu‘(‘; wid . 1

- rﬁtl.ﬁ

r:.«-(/-:... coron the . Fhbhia atdurs v wetiinl srroeee s Bews.

fo-‘/-nh? 7 ,r . lcn.ﬂg verr abutf Ko n:-}“ﬂt‘ oo st

. /-m,u 7 [ A -tﬁuflfmnh fn.,nu?: & ‘O‘r-rﬁ :
PRS-V b tt unmuuf/tuwm#‘n- rhe wisaned biualtl 171; the 7“&‘ v
tooossnlloed , vubandy Ktonl Mﬂﬁ hore. hnnfuww? ‘JHIM

Tad‘-m. b hure mrﬁﬁ?fmfw

P lfld . ‘ dwsls ol Comirsnrrs b

4 """f s ke ?Jﬂ&«’w..ﬂw ot
- ’ h .:

o',u? ’lf& Jats cndeliolid \ 4 § Pvers 45 £ et o Moo

f&.;ﬁuum/nmq ?'Aw wrmaton | & N stk 45, m:?ﬂl

m.f..u .-uu?oa‘a% :' ’ .,
7‘17&‘- /«/Mnﬁ" ]

rlhtimse o seawrsesed oot o

:i TN 3. .;/K-.
ﬁl f 2 8¢ e ry ‘{ ﬂ

ey vlnicend H . .
. outorasssed lotier lkfll "r::ﬁ;&, - ‘!”; 3

‘ 'f? n@ My /otc:m/tlffu

ol ok, and -1 g Mx
‘; /e ik

Driginal Bill of Rights, 1789,

> SEST COPY AVAILABLE

A . N N o Sy ¥ \ P(« ' “:-‘ a?l.m.d'utf‘.d‘?‘
; 13 L . 4l " ‘ . g :
o of et XN Oabpl -‘ “- ,ﬂ‘ N 8 .. .. - -
o f i R ol . . ‘ » a3

NS asn e+ ‘}m-o.,M..”
4

it ‘ ‘i7~l¢.ﬁatm... Al

v ups e th wektyr




Congress shall make no law respecting an establishmentof . ‘on, or
prohibiting the free exercise thereof; or abridging the freedow: of speech,
or of the press, or the right of the people peaceably to assemtble, and to
petition tge Government for a redress of grievances.

A well rc:ﬁulated Militia, being necessary to the security of a free Srate, the
right of the people to keep and bear Arms, shall not be infringed.

No Soldier shall, in time of peace be quartered in any house, without the
consent of the Owner, nor in time of war, but in a manner to be prescribed
by law.

The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath
or affirmation, and particularly describing the place to be searched, and
the persons or things to seized.

No person shall be held to answer for a capital, or otherwisc infamous
crime, unless on a presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any rerson be subject for
the same offence to be twice put in jeopardy of life or limb, ror shall be
compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use without just compensation.

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed; which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses aﬁainst him; to have
compulsory process for obtaining witnesses in his favor, and to have the
Assistance o? Counsel for his defence.

In suits at commeon law, where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved, and no fact tried by a
jury shall be otherwise re-examined in any Court of the United States, than
according to the rules of the common law.

Excessive bail shall not be required, nor excessive fines imposed, nor cruel
and unusual punishments inflicted.

The enumeration in the Constitution of certain rights shall not be
construed to deny or disparage others retained by the people.

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to
the people. .

Neither slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the
United States, or any place subject to their jurisdiction.

All persons born or naturalized in the United States and subject to the
jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.

The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color, or
previvus condition of servitude.

The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of sex.

I4



¢ HAPTER

1

The growth of a tradition of individual
liberties protected against government
oppression can be traced back to a series
of important state documents in British
history. The tradition of liberty is the
choicest gift of the English-speaking peo-
ple. It began in 1215 with the Magna
Carta and was confirmed by subsequent
monarchs and expanded by other stat-
utes. It includes the Petition of Rights of
1628 which served as the opening gun of
the final battle berween Parliament and
the Crown for control of the government
of Britain. This contest ended with the
Bill of Rights in 1689, marking Parlia-
ment's victory over the Crown in the
“Glorious Revolution.” From there. the
scene shifts to America, where the British
tradition would find new expression tn
the revolt againse Britain, and in the
Declaration of Independence, the United
States Constitution and the Bill of Rights.

In spite of the importance of these docu-
ments in British constitutional history,
much of what we call *‘the British Con-
stitution”’ remains unwritten. Itis a
collection— although not collected in any
single source—of laws passed by Parlia-
ment, of charters granted by kings and
queens, of decisions in the courts, and the
practices of England’s ancient, but ever-
changing, body of common law. This
assortment of precedents and enactments,
which had grown alongside the nation

itself, made for a useful vagueness as to
exactly what the Constitution meant. It
could be what the British wanted it to be,
within the limits defined by the bioad
principles they had agreed upon.

The recurring theme of the story thart
began with Magna Carta is always the
struggle to assert the rights of the people
against the arbitrary power of the Crown.
No chapter of that story is more impor-
tant than the 17th-century battle betweén
Parliament and the monarchy for mastery
of the governance of Britain, That battle
consumed a good part of the century. The
clear lesson, in both Britain and America,
was that only representative government
could assure that the liberties of the peo-
ple would be safeguarded and extended.

As the 17th century began, the most cele-
brated of English dynasties came to an
end with the death in 1603 of the last
Tudor monarch, the great Queen Eliza-
beth. The crown of England passed into
the hands of the Stuarts of Scotland, a
headstrong and stubborn race of kings.
The first of the line, James 1, ruled from
1603 to 1625. He was succeeded by his
son, Charles I. The fat.aer quarreled over
money with Parliament and dissolved it
several times. The son's far more violent
feudings with Pacliament plunged Eng-
land into its greatest civil war and caused
the King himself to lose his head.
Although religious differences were the

ot cause of much of the strife, it was
money that first brought the Stuarts into
caonflict with Parliament.

Not fong after becoming king, Charles
had his countrv entangled in war with
Spain and France. War is always an
expensive proposition and Parliament
was in no mood to pay. It was for refus-
ing to approve taxes to cover the war
costs that the King dissolved the first two
Parliaments of his reign. He also resorted
to a forced loan, with the threat of prison
held over those who refused to pay. This
enactment challenged rwo of Magna
Carta’s great principles —that of taxation
only through the consent of the people’s
representatives and of *he right to due
process of the law. In 1627 Parliament
countered with the Petition of Rights.
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This early copy of Magns
-arta is ornamented with
1 miniature of an Fnglish
nonarch ruling in state,

e fitde painting framed
vithin the initial "H™" of the
‘ame of the reigning
ing—Henry {11,

Mithough the manuscrpt's
plendid ilumination
-gigbrates kingship,
Aagna Carta limited the
sowers of the English
rown forever.

Magna Carta ~ Larin for the **Great Charter” —
is the almost 800-year-old English compact
which has been revered by generations of the
British and American people as the corner-
stone of their long tradition of individual
liberties.

Magna Carta’s enduring fame reflects the dra-
matic circumstances of irs cre wion. Although
it takes the form of a royal chasier common at
the time—a grant freely besrowed by a willing
king upon the subjects whose obedience he
enjoyed—the story of Magna Carta’s making
is very different. It is the story of a kingdom
under threat of civil war and a king who had
become a tyrant.

King John reigned in England from 1167 ro
1216. He raised taxes and increased che ser-
vices he demanded of his barons. He meddled
in the affairs of the Church and squeezed the
merchants for money. He appoinred dishonest
men to govern ..nd waged an unsuccessful war
against France. Discontent reached its peak

in May of 1215 when the barons formally
renounced their feudal allegiance to the King.
Without the strength to crush the rebels, King
John ha1 no choice but to give in to their
demands. At a meadow called Runnymede, he
acknowledged defeat by placing his Great Seal
to Magna Carta. “Know that,” the preamble
read, ““‘we have granted also to all free men

of our kingdom for us and heirs forever, all
the liberties written below, to be had and
holden by themselves and their heirs from us
and our heirs.”

Only a few of the provisions of Magna
Carta’s text—listed in 63 brief *‘chapters” or
articles —concern whar we would understand
as civil liberties. Designed to sertle differences
between King John and his rebellious barons,
the chapters cover such issues as the inheri-
tance of lands and titles and the release of
hostages. Other chapters concern the royal
control of the English forests, rules for fishing
in the River Thames, the people’s obligations
to build bridges, and the ancient duty of the
nobles to bear arms for the king.

But Magna Carta is much more than the list of
its chapters. The great significance of the
Great Charter is that it offers one of the ear-
liest instances in the Anglo-American tradition
of the ideal of government based on law—

a rule of law rather than a law of rulers.

-d

Winston Churchill wrote of Magna Carta that
Here is a law above the King and which
even be must not break. This reaffirma-
tion of a su, ¢ law and its expression
in a general charter is the great swork of
Magna Carta; and this alone justifies the
respect in which men bave beld it . . .
The underlying idea of the sovereignsy of
law . . . was raised by [Magna Carta} into
a doctrine for the national Stete, And when
in subsequent ages the State, swollen with
its own authority, bas tad to ride
roughshod over the rights or liverties of
the subject, it is to this doctrine that
appeal bas again and agairn been made,
and never, as yet, without success.

There are a handful of Magna Carta’s provi-
sions that bear importantly on the develop-
ment of the civil liberties in Britain, and later
in the American colonies. Chaprers 39 and 40
are particularly significant. Chaprer 39 reads:
*No free man shall be taken or imprisoned or
dispossessed, or outlawed, or banished, or in
any way destroyed . . . except by the lawful
judgement of his peers or by the law of the
land.” Chapter 40 states “To no one will we
sell, to none will we deny or delay right or jus-
tice.” Here is the source for Anglo-American
traditions of due process and trial by jury. The
two chapters are ancestral ro the Fifth and Sixth
amendments of the Bill of Rights 5§75 years
later. And like Magna Carta, the U.S, Consti-
tution would be “the supreme law of the land,”
a charter which could not be overturned by
Iater rulings.

When King John's successor, Henry I1I, took
the throne agreeing to Magna Carta, the
Great Charter became a permanent part of the
English nation. In the centuries that followed,
many other monarchs were ro acknowledge
the primacy of Magna Carta. It came to be
calied “the statute r:lied the Great Charter of
the Liberties of Engiand.” The simple fact that
the language of Magna Carta bestowed its
benefits on *free men" held enormous signi-
ficance. So great has been the success of
Magna Carta, and so broadly has it been inter-
preted, thar a document written to protect the
nobles from the king has been used to protect
all citizens from any governmental

oppression.

It may be that this generous spirit of interpret-
ing past laws and liberties lies very near the
heart of what is best in the Anglo-American
constitutional tradition—a willingness to see
the intent of past lawmakers in the light of a
new time.
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John Locke
and the
Social Contract

Ths Amsricans who founded the United Statss
thought a good deal about the state of naturs, the

nature was a mythic landscaps philosophers had
invanted to hefp them think sbout what wss res!
about the human condition. It was 8 way of strip-
ping life down to its bare essentials to s6e which
qualities peopie were born with snd which qualities
wers the preduct of civilization.

No ons was more influsntis! in mapping the fes-
tures of the stats of nature than the British philo-
supher John Locks (1532-1704). Locke ressonsd that
sl man were bom free and equsl, their freedom the
gift of God. They had enjoyed this iibsrty and equal
ity in the stats of nature which had come before
human socistiss. The most basic of human rights
ars [ifs, fibarty and propsrty—ths abifity to eam and
hold on to possessions. Humans are not equai in all
ways: Soms surpass thsir fallows in strength or
intelligence, but all sre squally entitisd to thess nat-

ural rights. . v
. The Russian people in

However, bacauss people were not s gus! in their 1991 destroy symbols

the stats of nsture was 8 dangsrous and of Communist tyranny.
uncertain condition. Long ago, peopls had created in 1917, their for-
socioty for their protection. Thoy had agresd t bearers tore down
some [imits on their freedom and equsiity in order to similar symbols of the
promate their safsty and to protact their property. C28fS.

This agreament was the socis! contract.

The social contract theory had revolutionary impli-
cations. Governments had besn formed by the
consent of the governad for their cwn benafit. Each
membsr had givon up some messure of fresdom in
rsturn for safety. if the people crested government
voluntarily and for these purposes, it was reason-
able to expact that they also had the right to
“. .. siter or abolish it, and to institute & new
laying its foundstion gn such princi-
ples . . . a8 to them shall seem most fikely to effect
their safoty and happinsss ...."

Undar the sccial contract, governmsnt is & kind of
trust. if government broke the sgreement it was
tyranny. For the governed to abolish 8 tyrannical

and form & new one was a sacred duty.
Thomas Jefferson, who used Locks’s ideas 50 fresly
in the Declaration of Independsnce, had a motto
that spoke of thst duty. “Reballion to Tyrants,” it
read, “Is Obsdience to God.”

Cyn/g Qucphon of %ﬁé

John Locks, “An Essay Concarning Tolsration, 1667,”

fohn Locke (1832-1704) was ox.3 of the most influsntial of

the thinksrs who pointed the way to naw idess of
bssed on the rights of individuals, rather

than the powsrs of rulsrs.

. In this 43-page sutograph manuscript, Locke considered

e the question of religious tisration, 8 theme 1o which he

il returmad throughout Nis (ife.
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Largely the work of jurist »nd scholar Sir
Edward Cooke, the Petition of Rights was
the first of the important British constitu-
tional documents since Magna Carra. It
has been called *‘the second Great Char-
ter of the Liberties of England.™ A short
text of 11 articles, it catalogs Charles’
abuses, cites the relevant chapters from
Magna Carta and statutes from Edward
III's reign forbidding such actions, and
concludes by asking that the King now
acknowledge his errors 2nd promise not
to repeat them. In addition to affirming
the principle of parliamsntary consent ro
taxation, the Petitiop cxplicitly exrended
the right of bhabeas corpus and due pro-
cess of the law to all citizens. Ir also gave
protection from quartering of soldiers in
private homes and against the trial of
civilians by military courts.

1628, King Charles had no choice
it to promise to comply with the
ment’s terms. But the next year, in

. W:nother fight over money with the House
wr of Commons, the King angrily dismissea

Parliament again. For the next 11 years
King Charles ruled without a Parliament
in open defiance of several of the articles
he had promised to obey.

Meanwhile, renewed religious conflict
was taking England to the brink of civil
war. The King, suspected of sympathies
towards the Catholic Church, worked
against the Calvinists and other dissent-
ing protestants. A new war threatened,
this one with Scotland. Without the
means to levy most taxes, the kingdom’s
financial situation became increasingly
perilous. In 1640, the King was compelled
to summon a Parliament to London.

Charles fared even worse with the new
Parliament, dominated as it was by Puri-
tans and other enemies of the Crown.
Actual war between the armies of King
Charles and parliamentarians broke out
in 1642. Soon all of England was swept
up in the fighting. The war continued
until 1649, when Charles was captured,
tried and beheaded.

The Puritan general Oliver Cromwell
eventually assumed the role of head of
stare as Protecror. For more than 10
years, England was without a king, an
altogether revolutionary circumstance in
17th-century Europe.

In 1660, weary of 20 years of unrest, the
British gladly invited the Stuarts back.
Pleasure-loving Charles Il took his
executed father's place on the throne.
Charles’ rule was unmarred by states-
manship or civic virtue, but he managed
to reign for a full quarter century until his
death in 1685.

His place was taken by his brother, James
II, last of England’s Stuart monarchs.
Charles Il is thought to have secretly con-
verted to Catholicism before his death,
but his brother James went further in
openly favoring the Church of Rome.
This, along with his attempts to thwart
the constitution and his political blun-
ders, caused him to lose the throne after
only 3 years. In what would become
known as the Glorious Revolution, pow-
erful men in England asked William
Prince of Orange, a Dutch protestant
grandson of Charles I, tc climb onto

the throne. William landed in England
late in 1688 and James HI fled England,
never to return,

In January of 1689, Britain entered a new
era. A hastily-convened Parliament mer in
London and proclaimed William and his
wife Mary joint sovereigns. By the end of
the vear 1689, the triumph of Parliament
was completed when it passed the Bill

of Rights.

The Bill of Rights set out the terms under
which Parliament would permit William
and Mary and all future monarchs ro
reign in England. Sitting on the English
throne had become a statutory, not a
hereditary privilege, one which Farlia-
ment could revoke or change. Tte ancient
notion of the divine right of kings had
been banished forever from the realm.

The Bill of Rights began with a list of

the abuses of King James. (In 1776, the
Declaration of Independence would offer
the world a similar list of misdeeds of
another king, the unfortunate George I11.)

CO
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Modemn Britons protest
the poll tax.

Esgravad title page of Thamas
Hobbas' The Levisthan, London,
L

In this clever depiction of the socist
contract, countiass tiny citizens jon
together to form the grgantic monarch
who symbohizes the nation,

The theory of natural rights and the
social contract were essential
philosophical starting points of the
revotution for individual liberties
which found expression in the
Amencan Bill of Rights.

The problem that remained was how
to curb the grant’s power.




18th century British
Parfiament in sesswon.

7

James II's offenses included many of the
old parliamentary complaints: taxation
without the consent of Parliament; keep-
ing a standing army in time of peace; and
disarming the people. They also included
imposing cruel and unusual punishments
and excessive bail and fines; and denial of
due process. All of these acts, the rext con-
tinues, gre utterly and directly conerary to
the known laws and statutes, and free-
dom of this realm.

After recounting King James’ abuses, the
Bill of Rights declared 13 specific rights
of the people. These included:

* Protection from ‘axation without the
consent of the people’s representatives.
This would become one of the principal
causes of the American Revolution.

* The right to petition the government—
guaranteed to Americans in the First
Amendment.

* The outlawing of standing armies in
time of peace— British military occupa-
tion of the colonies was another cause
of the Revolution.

* The right to bear arms—reflected in the
Second Amendment of the U.S.
Constitution.

- * Protection from excessive bail and cruel

and unusual punishments—as in our
Eighth Amendment.

And some of the rights named in the Bill
of Rights of 1689 are guaranteed to
Americans in the body of the Constitu-
tion itself.

But however glorious the Revolution of
1689 may have seemed at the time, the
rights of British citizens fell far short of
those later granted by the American
model. In fact, the English Bill of Rights
failed to provide many of the freedoms
that already existed in the American
colonies in the late 17th century. In 1791
Thomas Paine would charge in The
Rights of Man that the British Bill of

Rights was a mere bargain between the
branches of the government to divide up
political power at the peoples’ expense. In
June of 1789, Congressman James Mad-
ison, introducing in the U.S. House of
Representatives the Bill of Rights amend-
ments to the new Constitution, noted that
“[t]he freedom of the press and rights of
conscience, those choicest privileges of
the people, are unguarded in the British
Constitution.” Madison knew what he
was talking about. Of the five bedrock
freedoms in the First Amendment of the
U.S. Bill of Rights —of religion, speech,
press, assembly and petition —the English
people were given only the right to peti-
tion their government.

During the 60 years of the struggle
between King and Parliament, the English
colonists across the ocean were winning
footholds all along the American sea-
board. The colonies had been few, small
and feeble when Charles I came to the
throne in 1625. By the time of the Bill of
Rights in 1689, they had become strong
and populous and thoroughly British pro-
vinces. Most of the colonists gloried in
the victory of law over arbitrary power.
The events in England had pur to rest
forever the danger of royal absolutism
and had established what Britons every-
where knew was surely the most free and
enlightened government on earth.
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CHAPTER

2

By the time of the English Bill of Rights
in 1689, British colon’<ts were living

in sertlements up and down the Atlantic
coast of North America. Although it
included such documents as Magna Carta
and the Bill of Rights, the British Consti-
tution had remained for the most part
unwritten. The American experience was
very different. Some of the colonies had
been founded on religious belief. some
as a mark of royal favor, some as invest-
ments calculated to enrich men back in
London. Endeavors like these usually
required some sort of written agreement
defining the purposes of the venture, the
rights and duties of the colonists and of
those who would govern them. Americans
grew accustomed to thinking of govern-
ment in such terms. Indeed, the impulse
to get the fundamentals of government
down in writing came to distinguish the
political vision of the English-speaking
people of the colonies long before they
thought to call themselves Americans.

The first permanent English colony in
America, at Jamestown in 1607, set the
pattern. The colony’s charter — the First
Charter of Virginia — was granted by
King James I in 1606, before the colonists
set sail for the New World. It is the first
of the American documents in the long
line that runs directly to the U.S. Bill of
Rights. The First Charter's most notable
assertion is that the colonists,

. .. it that part of America, commonly
called Virginia . . . . all and every the
Persons . . . and every of their children
. . . shall bave and enjoy all Liberties,

— Franchises, and Immunities . . . to all

Intents and Purposes, as if they bad
been abiding and born, within this
our Realm of England . . . .

As the English established new colonies,
they tended to claim the same rights

as freeborn British subjects, in much

the same language. Nowhere were those
rights very much enlarged upon; the
rights were not closely defined, nor were
the ways of securing them often speiled
out. And as grants, the charters did not
have the force of fundamental law; they
could be changed or withdeawn by the



grantor. Yet the Americans seemed not to
see it that way. They never forgot the
promise of their first charters, which they
regarded as fundamental law. Those doc-
uments became in a sense the Americans’
Magna Carta. John Adams would argue
many years larter that the First Charter of
Virginia was *“‘more like a treaty between
independent sovereigns than like a char-
ter or grant of privileges from a sovereign
to his subjects.”

The rights the colonists believed they
were entitled to as freeborn Britons
included the familiar if rather vague list
from Magna Carta and English common
law — the right ro due process by the law
of the land, to fair trial by jury and to tne
writ of habeas corpus. as well as protec-
tion from cruel and unusual punishments,
They also seemed to think that they had
a right to a voice in their government.
Assemblies representing some of the peo-
ple were not long in appearing in most of
the colonies.

Of course, the English had not come to
America to extend the sway of Magna
Carta or find new soil where new constitu-
tional systems could flourish. Jamestown
was frankly a money-making venture; it
was to a company of investors the King
gave the First Charter. The English were
also drawn to America for greater glory
of their proud island, by the lure of
empire, and as another battle in their
long and bitter war against the power of
Spain and the Catholic Church. They
came also to provide an outlet for the
landless poor of England. Perhaps most.
important of all, many came to practice
their religions, and sometimes even to
allow other people to practice rheirs.

The first English settlers to reach Massa-
chusetts — the Pilgrims who landed at
Plymouth in 1620 — came to escape the
control of a government-established
church whose doctrines they did not
share. Before going ashore the company
drew up the famous Mayflower Compact.
Named for the little ship that had carried
them safely across the Atlantic, it was the
Pilgrims' simple agreement to

... combine ourselves together into a
civil body politic . . . and by virtue
bereof to enact, constitute, and frame
such just and equal laws, ordinances,
acts, constitutions, and offices . . . for
the general good of the colony, unto
which we promise all due submission
and obedience.

The Compact’s 200-word text gave sub-
stance to the ideals of participatory
democracy and the people’s right to agree
to the government under which they live.
It took as one example the Puritan model
of governing a church. Members of the
congregation had a vote in electing offi-
cers and each congregation was indepen-
dent and self-governing. This model
proved well-suited to managing a colony
separated from the mother country by
thousands of miles of ocean and weeks of
hard sailing. Although Plymouth was
eventually absorbed into the larger Mas-
sachusetts Bay Colony, the Mayflower
Compact lives on as one of the first char-
ters of American liberty. This inclination
towards self-government and the convic-
tion that fundamental law should be
ordered in written instruments found
expression in many later colonial
charters.

In 1632 Maryland was chartered as the
first proprietary colony when King Charles
gave a huge tract of well-watered wilder-
ness to Cecil Calvert, Lord Baltimore.

»  Massachusstts Laws: The Book of the

" Genarsi Lawss and Lidertyss Concerming

i the Inhaiitents of Aiassschusety....
Cambridge, 1868
This surpassingly rare volume 1s the onty
surviving copy of the printing of an early
Massachusetts legal coge To restran the
cofony’s governing otficers. the peopte of
Massachusetts Bay demanded a written
cade of laws. The result was tirst published
in this book. the eartiest surviving coltection
of taws printed 1 British America

Among the “Liberiyes “the cooge athrmed
were the fight 10 tral by wiry (Sixth
Amendment of the Bill of Rights). and
protection from double jeopardy. forcet
confessions and Cruel ang unusual
pumstments Fifth ana Eighth amengments!
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From the beginning Maryland offered
broad religious toleration and representa-
tive government was soon established in
the colony. Although it was a royal grant
to a single man, and so a sort of monarchy
in miniature, the Charter of Maryland
contained a famous clause which allowed
for a measure of representative govern-
ment. The laws made by the Lord Pro-
prietor, it declared, were to be approved
by the “Free-Men of the same Province,
or the greater Part of them, or their Dele-
gates or Deputies . . ..”

In 1639 the colony’s popular government
took steps to safeguard individual liber-
ties when the Maryland Assembly passed
the “‘Act for the liberties ofthe people,”
giving citizens “all such rights liberties
immunities privileges and free customs . . .
as any natural born subject of England
hath . ..." The Act specifically guaran-
teed due process of law, in much the
same language as Chapter 39 of Magna
Carta.

Probably the earliest of American bills of
rights is to be found in the Massachusetts
Body of Liberties of 1641. One of the
most important and influential of colo-
nial constitutional documents, this code
grew out of the people’s desire for a writ-
ten source for the colony’s laws and for
limits on the powers of the magistratc .
the governing officers of Massachusetts
Bay. It was the creation of the people of
Massachusetts Bay, rather than a charter
issued by a distant king or proprietor.
Those who drafted the Body of Liberties
had said they meant to frame it “‘in resem-
blance to a Magna Carta.” Although its
provisions are posed as recommendations
to the magistrates, rather than laws bind-
ing them, it was in many respects a bold
and sweeping call for individual rights.
The Body of Liberties recommended a
measure of religious toleration; due pro-
cess by the law of the land; trial by jury
and the right to counsel; freedom of
speech in the courts and colonial assem-
blies. It also offered protection against
cruel and unusual punishments and sec-
ond trials for the same offense. All of
these rights were later safeguarded in

the federal Bill of Rights.
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Roger Williams was barn in Londan about 1603 and
died in 1683 in Rhods Islsnd, the Amaerican calony hs
founded. He had come to Massachusetts 8s a
young man in 1631. Not finding there 8 community {
lighted by his own vision of religious freedom, broth- ¥ ¢
erhood and justice. Williams proceeded to create
that community himself.

He fanded in the Puritsn colony of Massachusetts-
Bay and got into trouble almost at once. The Puni-
tans recognized him as “a godly man” and offered
him a congregation of his own. But Williams
believed the Puritans had not separated themseives
enough from the Church of England and didn't hesi-
tate to say so, repoeatedly. He also decnied the
Puritans’ enforcement of their brand ot orthodoxy—
"forced worship is false worship”—he said. These
"newe & dangerous opinions” made Williams an
enemy of the Puritan church-state. He was given a
chance to hold his tongue and when he refused, he
was banished from Massachusetts for life.

in 1636 Williams sat off into the wilderness with a
few followers in the dead of winter, He went south,
built a log cabin and called it Providence. He had
founded Rhode island and Providence Plentstions.
From the very start, the new settiement offered
inhabitants a greater degree of religious freedom
than they were likely to find anywhsre sise on
earth. This, in the words of the 1683 Charter of
Rhode Istand, was Roger Williams™ “lively
experiment.”’

... That it is much on their hearts (if they may
be permitted}, to hoid forth 3 liviie experiment,
that 8 mest flourishing civill state may stand
and best bee maintained . . . with & full liber-
ties in religious concernements . . . .

Rhode island’s charter was the first instance of reli-
gious freedom’s incorporation into fundamental law
in America. In Rhode island, religious freedom was

not just an act of legisiation or grant of a proprietor.

in 1644 Williams published his best knewn work,
THE BLOUDY TENENT QF PERSECUTION, for the
cause of CONSCIENCE. Here he wrote with compel-
ling simplicity of the tregic wony of Christians
slaughtering each other in the name of the Prince of
Peace and argued that,

God requireth not an umformity of Religion to
be enacted and inforced in any civill state;
which inforced uniformity (sooner or laters} is
the greatest occasion of civill Warre . . . .

rer
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Roger Williams, the Rloudy Tensnat of Persacution, for
the causs of Conscience. . . . London, 1644,
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Most advocates of religious toieration stopped short
of extending protsction to non-Christien faiths. But,
in The Bloudy Tenent of Persecution, Willams
assarted that

I is the will and command of God, that . .
permission of the most Paganish, Jewish, Tadr-
ish or Antichristian canscionces and worships
bee granted to all men in sll Nations . . . they
ammbssfoug#tagsmm...theMMaf
God's Spint, the Wond of God . . . .

Roger Willisms jcined his dedication to religious
freedom with a befisf in popular government, declar-
ing that “the Soversigne, originsil and foundstion of
civill power fies in the people . .. .” and that “Kings
ummtoﬂm...”m

possess only the power given them by the psople,
and “thet 8 People may erect and establish what
forme of Government seemaes to tham [best} ... "
Williams' was that distinctly Amarican vision of the
ngw nation as a shining city. Williams saw civil and
refigious freedom, supported by fiberty and equality
for afl, as mutually supporting and mutually revealed
as God's will—thx twin pillars of the new Jerusa-
lem. Expressing his conviction in approprigtely
Biblical imagery, Willisms had written that there
should be “s wail of separation between the garden
of the Church and the wilderness of the world . .. ."

One hundred and fifty years later, President Thomes
Jofferson echoed Williams when he said that the
purpose of the first clause of the First Amendment—
Congross shan make no Isw respecting an establish-
ment of refigion, or prohibiting the free ox *rcise
thereof . . .—was to build 8 “wall of separat.an
between church and state ... .*

Roger Willisms sought peace-
fut retations with Native
Amencans.

Religipus practices unknown
o Colomal Amenca. here 2
Buddhist monk at prayer ~ave
;eneratty touna (cieration
under our Bil of Riahts
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The Charter of Rhode Island and Provi-
dence Plantations in 1663, {discussed

in the accompanying profile of Roger
Williams), gave inhabitants very nearly
complete freedom of religion. In this
regard Rhode Island was probably the
most enlightened place on earth. The
Rhode Island Charter shaped the provi-
sions for religious toleration in many
subsequent colonial charters, including
those of Pennsylvania, Carolina and
New Jersey.

Pennsylvania was a proprietary colony
with a twist — the proprietor himself was
a member of a persecuted sect. As a young
man William Penn had done time in jail
in both England and Ireland for his Quaker
beliefs. But now he was the sole propri-
etor (thanks to a timelv loan of £18,000
his father had made to the exiled Charles
I before the Restoration) of an immense
chunk of America. Penn proposed to
manage it as a “Holy Experiment,” a
phrase he may well have borrowed from
Roger Williams® 1663 Rhode Island Char-
ter. Penn gave form to his beliefs in
sketching the outlines of a society with
energetic representative government,
protection of basic civil liberties and a
large measure of religious toleration.

The rights of the colonists were later
enlarged apon in the Pennsylvania Char-
ter of Privileges in 1701.

As a new century began in 1701, the pat-
rern was largely fixed. While the colonies
would continue to grow in population
and wealth, the basic political structures

images of Williamsburg, the
camital of Colonat Virginia,

were in place. Most important in the co-
loi.ial experience had been the Americans’
claim to the rights of English subjects, the
growth of representative government and
the remarkable degree of religious free-
dom enjoyed in many colonies.

Also notable was the way in which the
colonies tended to borrow and copy from
each other’s charters, laws and constitu-
tions. This practice of cross-fertilization
made it easy for the colonies to agree on
the meaning of liberty when conflict with
Britain came in the 1760s.

During the first half of the 18th century,
the colonies matured in relative isolation;
the British were preoccupied with other
matters. Many colonies exercised almost
complete self-government; they were
comforrable with the blessings of liberty
and had come to consider them theirs

by right.

The second half of the century was very
different. In 1759, the British found
themselves embroiled in a great war of
empire against France. The trans-Atlantic
conflict of the Seven Years War — called
the French and Indian War by the Ameri-
cans — changed the old balance of the
British empire.
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THE CASE OF JOHN PETER ZENGER

Like some 20th~century reporter going to jail
for defying a court order to reveal his sources,
John Peter Zenger (1697-1746) spent nearly a
year behind bars waiting to be tried on print-
ing newspaper stories attacking the royal
governor of New York. In 1735 he finally went
to trial for publishing “'seditious slanders.” It
proved to be one of the most famous cases in
colonial history, closely studied in both Eng-
land and America.

Freedom of the press was not one of the
**rights of freeborn Englishmen’ that the colo-
nists carried with them to America. A system
of censorship, the “licensing” of books, had
been introduced by Henry VIII in 1538. Heret-
ical and seditious works were outlawed under
the licensing system. In America, as early as
1660, a Virginian had been sentenced for crit-
icizing the colony’s legislative assembly. And
even the Quaker William Penn drew the line at
a free press in Pennsylvania.
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Today, the dictionary tells us that libel is “‘any
false written statement” against an individual.
But it was defined differently by the English
common law of Zenger's day. Then criminal
libel was the publication of charges against
any public official, or against the laws of the
state, or any institution established by those
laws. The truth of the charges was not the
issue. Indeed the greater the truth, the greater
and more to be condemned was the libel.

Zenger printed the colony’s opposition news-
paper_ set up by a group of citizens determined
to resist the policies of the new roval gover-
nor, William Cosby. Cosby was a man who
<an fairly be described as crooked, greedy and
arrogant. Those who wrote the attacks on the
governor were cautious or cowardly enough
not to sign their names to the offending pieces
and so it was the paper's publisher, Peter
Zenger, who was charged.

n(
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At the trial Zenger was brilliantly defended by
Andrew Hamilton of Philadelphia. The com-
mon law prescribed that the task of 2 jury in a
criminal libel case was to decide only if the
accused had in fact made the statements spe-
cified in the charges. If so, the determination
of whether those statements were actually
libelous would be made by the judge, who
would also pass sentence.

However, Andrew Hamilton's de” sse flew in
the face of the ancient custom. He  eely
admitred that his client had made t.  state-
ments. He appealed to the court to a. w the
accuracy of the newspaper's accusatiou.
against Governor Cosby to be considered as
evidence. When the court denied the motion,
Hamilton made the same appeal to the jury,
which was considerably more obliging. They
promptly returned a verdict of not guilty.
Those 12 men understood that William Cosby
was a public official, not a slandered private
citizen, and that the accusations against him
not only concerned public business. but were
largely true.

The verdict was greeted with jubilanion
throughout America and a published account
circulated widely on both sides of the Atlantic.
Zenger's acquittal changed no laws; it did serve
to strengihon the people’s freedom to challenge

s

the conduct of public men in the public press.
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John Peter Zanger spent
nesrly a year in 8 New
York City jast for printing
newspaper cglumns that
angered New York's royal
governor. Hrs retease
marked a si\gnat victory for
the treedom of (he press
in colonal America.
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REVOLUTION

In 1763, 150 years after the English foun-
ded their first colony in North America,
an English victory in the French and
Indian War gave them control of most of
the continent. "t was a great triumph for
the British—those who lived in Britain
and those who lived in Britain’s American
colonies.

Or so it seemed. In just 12 years, from the
victory of 1763 to the firing of the first
shots of the Revolution at Lexington and
Concord in 17785, the British and the col-
onists were propelled into a future few

of them would have thought possible.

A string of crises led them on a steady
march to rebellion and war, separation
and independence. The swift course of the
building conflict can be traced through

a series of laws passed by the British gov-
ernment followed by the American reac-
tion. It makes for a chronicle of misun-
derstanding compounded by monumental
political ineptitude.

Britain’s victory over the French had been
expensive as well as glorious—in 1763
the country’s national debt had swollen
to £125 million. Moreover, when France
gave up its American territories, Britain
gained an enormous new area to defend
and garrison. The government would
need all the revenue it could get and
raxing the American colonies seemed to
be one reasonable source. It was thought
in London that the Americans had bene-
fited more from the war and that they
could well afford to contribute towards
the cost. The burden of taxation already
fell less heavily on the colonists. The
British position on these matters had con-
siderable merit. The ministers in London
forgot, however, that many colonists
believed in the principle that to be taxed,
the colonists should be represented in
Parliament. It was to prove a fatal
miscalculation.

The British set about to raise money in
the colonies through acts of Parliament
setting fees or levying taxes against var-
ious imports. The most famous of them is

the Stamp Act of 1765 that taxed many
uses of paper, everything from executing
a deed to buying a newspaper. These
attempts to rax the colonies were double
failures. Not only did Parliament’s taxes
fail to raise money, they also infuriated
the Americans.

At about the same time, Britain also
decided to station large permanent Army
garrisons in America, the first such
instance in peacetime. The Foreign Office
forgot that here, too, they were violating
one of the fundamental principles of the
British Constitution. A standing army in
time of peace had been condemned in the
British Bill of Rights in 1689,

Finally, a new king, George III, had taken
the throne in 1761. George 11l was more
bad luck for the British; he was an obtuse
and stubborn man whose presence on the
throne made it easier for the Americans

to renounce their ancient loyalties to
the Crown.

The first official American response to
the Stamp Act came from the Virginia
House of Burgesses, which declared that
*“. .. the Taxation of a People by them-
selves, or by Persons chosen by themselves
to represent them . .. is. . . the distin-
guishing characteristic of British Free-
dom, without which the ancient Consti-
tution cannot exist . . . .”" Even more
alarming than taxes to the Americans
were several other provisions of the
Stamp Act. In order to enforce collection
and curb smuggling, government agents
were authorized to search for untaxed
goods without specific warrants. Accused
Americans could be taken to Britain for
trial by an admiralty court. The colonists
viewed these measures as violations of the
rights of Englishmen, some dating back
to Magna Carta—the right to trial by a
jury of one’s peers, in the locality where
the offense was alleged to have taken
place; and the right to due process by the
law of the land. “[I]t is directly repugnant
to the Great Charter itself,” John Adams
said.

ou



In an unusual display of colonial unity,
nine colonies sent delegares to a Stamp
Act Congress, which resolved that taxa-
tion without representation threatened
their most sacred rights: **. . . such Power
has a manifest Tendency to destroy Brit-
ish as well as American Freedum.”

The Stamp Act Congress further stated
that Americans had no duty to obey the
Act, and obey they did not. They
responded with boycotts of British goods
and nonimportation associations; they
smuggled goods to avoid paying duties;
they formed committees of correspon-
dence, assemblies and congresses. Since
theirs was at first a struggle for their legal
rights, carried out by legal means, the col-
onists also drafted peritions, wrote letters,
and debated the issues of the day in
newspapers and pamphiets.

Resistance also took more violent forms.
Popular anger focused on the most
obvious wargers—the tax collectors them-
selves. Throughout the colonies they were
hounded out of office, subjected to tar-
ring and feathering, systematically fright-
encd into resigning. In the end, American
opposition nullified the Stamp Acr; unen-
forceable, it was repealed in 1766.

Having caved in on the Stamp Act, Parlia-
ment felr compelled at least to declare its
constitutional authority to rule over the
colonies. This they did in the Declaratory
Act of 1766, which had the effect of
inflaming American tempers all the more.
In 1767 the crisis was ratchetted up
another notch when Parliament tried
again to tax the colonies and to govern
them through a series of measures called
the Townshend Acts. The Townshend
Acts levied taxes on imports of lead,
paint, paper, glass and, mosi famously,
on tea, at a rate of 3 pence per pound.

Even more tyrannical in American eyes
were the provisions regarding enforce-
ment of the acts and the quartering of
British troops in New York and Boston.
Boston was a port built on trade, as well
as a hotbed of patriot resistance, and it
was here that opposition to the import
duties was the most violent, To cow the
Bostonians into submission, the British
sent troops to occupy the city in 1768.

“The Bastonians Paying the
Excise-Man or Tarring &
Foathering,” 1830 printing of
1778 mezzotint attributed to
Philip Dawa. London.
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Extracts from the Procssdings of the American Continantal Congress, baid at
Phitadeipbia, September 5, 1774, Containing the Bill of Rights, . . . Philadsiphis, (17H].

Forced to the brink of rebellion by Britam's heavy-handed efforts to tax the colonies. the
First Continental Congress affirmed the nights Americans would soon be tighting to protect.

in 1774 the Contmental Congress’ “Bilt of Rights” proclsimed Amencans’ rights to
lifs, hberty, and property; to be taxed onty by their own representatives, to trial by
jury in their own neighborhood; and o protection from unreasonable searches and
seizures and from military occupation in time of peace.
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The crash of British
muskets fired 1o a
riotous Boston crowd
forstoid the Amencan
Revolution's 8 years of
bloody warfare.

The Bilt of Rights’
Second and Third
amandments, which
forbid the quarterng
of troops and protact
the nght 1o bear arms,
are svigence of how
much Amencans
resented mintary
occupation.

This rare engraving

of the “Bloody
Muassacre” was
exscuted by Paul
Revere, the famous
Boston silversmith and
patriot leader
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The Boston Massacre inflamed patriot smo-
tions aganst the British Governments’ use of
force. The shootings of students at Kent
State in 1970 raised similar passion in 8 new
generation.
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Amorica’s last king bows to what
had becoms the inavitable at
Yorktown a yeer before and
instructs hs fareign minister to go
ahead with the treaty in which
Britain must acknowtedge the
independence of her 13 former
colonies.

It is hardly surprising that King
Georgs, the man Jefferson hagd
reviled as tyrant i the
Declaration of Independance,
wauld be among the last to agree
to the Daclaration’s central
propasition . . . “that these United
Colenies are FREE and
INDEPENDENT STATES.”

Even at this Iate hour, King
George had trouble stamaching
the word independence, snd
changed it to sepsration, which
he misspealied.

The resignation of

presidsnt to do so,
demonstrated how a
feader can fall in our

“The Horse America, Throwing his Master,”
London, 1779, hand-colored engraving. (Detail)

President Nixon, the only

constitutionsl system.

The soldiers were a source of unending
rancor. Conflict between the citizens and
the soldiers culminated in the notor; -us
“Boston Massacre” in 1770. Shots had
been fired and the two sides moved closer
to civil war.

The Townshend taxes also soon proved
unenforceable failures and most were
repealed in 1770. The one remaining
import dury—on tea—was not much
more acceptable to the Bostonians than
the many former taxes. In late 1773 a
band of patriots disguised as Indians
turned Boston harbor into the world’s
biggest teapot.

In retaliation for the Boston Tea Party,
the British passed in 1774 the measures
that Americans immediately dubbed the
“Intolerable Acts.” Harshest of all was
the Boston Port Act, which closed the
city’s harbor to nearly all trrade. The Mas-
sachusetts Government Act sought ro
strengthen Parliament’s hand by actually
changing the colony’s royal charter,
something that had never been done
before. A new quartering act declared
that British troops could be housed in
private homes.

The British had made another grave mis-
take. They had hoped to isolate Massa-
chusetts and restore peace to the colonies
but instead the Intolerable Acts further
united the colonists against them. The
Americans’ response was the calling of
the First Continental Congress of 1774.

The Continental Congress was the direct
ancestar of the government of the United
States, and it would remain the closest
" thing to a central government the Ameri-

b

& cans would have until the beginnings of

the first federal administration in 1789.
Twelve of the 13 colonies sent delegates
to the Congress. They included men like
John Adams and Sam Adams from Mas-
sachusetts, and George Washington and
Patrick Henry from Virginia. Present in
spirit if not in flesh was Thomas Jefferson
whose influential pamphlet Summary
View of the Rights of British America
(1774) had anticipated many of the posi-
tions 1o be adopted by the Congress.
Meeting in Philadelphia in the fall of
1774, the Continental Congress moved
boldly to declare the rights Americans



THOMAS JEFFERSON
1743-1826

Thomas Jefferson’s entry in one biographical
dictionary describes him as “‘statesman, diplo-
mat, author, scientist, architect, apostle of
freedom and enlightenment.” To these titles
one might add historian, lawyer, agronomist,
librarian and archivist, musician, philosopher
and member of learned societies, inventor,
horticulturalist, linguist, et cetera. Jefferson
himself, however, gave very specific instruc-
tions—~ “not a word more,” he charged—
regarding the several facts he wished recorded
on his gravestone at Monticello:

Here was buried
Thomas Jefferson
Author of the Declaration of
American Independence
of the Starute of Virginia for religious freedom
& Father of the University of Virginia

Mr. Jefferson did not care to mention his ser-
vices as President of the United States, as Vice
President, as Washingron’s first Secretary of
State, as governor of Virginia, delegate to the
Virginia House of Burgesses and the Conrinen-
tal Congress or American ambassador to
France. Jefferson also had a part to play in the
creation of the Bill of Rights.

In July 1774 Thomas Jefferson was too sick to
make the trip from his home to the Virginia
convention meeting in Williamsburg ro plan
the colony’s response to the crisis set off by
the Intolerable Acts® closing of Boston harbor.
But the young lawyer had already drafred a set
of resolutions that he sent to the convention in
his place, with the idea that they might serve
as instructions for the Virginia delegation
headed for the Continental Congress in
Philadelphia. Soon published as a pamphiler,
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Jefferson’s A Summary View of the Rights of
British America . , . (Williamsburg, 1774),

was framed as an address to King George.
Although it retained some of the old-fashioned
rone of deference roward the Crown, the Sum-
mary View was studded with hard-edged
claims of American righs. In it, the young Vir-
ginian pointedly reminded His Royal l';;ﬁnms
that kings were “the servants, not the propri-
etors of the people.” Reprinted in Brifain and
America, the pamphlet won Jeffer.on **the
reputation of a masrerly pen.” It was in large
part because of that repuration that Thomas
Jefferson was entrusted with drafting a
document that would signify the end of
“Brirish America.”

Jefferson was 33 years old the summer he
wrorte the Declaration of Independence. It
took him about two weeks o compose, in one
of history’s most celebrared docurients, the
classic statement of American rights and revo-
lutionary aspirations. The Declaration of Inde-
pendence is not an official state paper of the
government of the United States, since no such
nation then existed. But it has always beer
justly regarded as the first of the country’s
great foundation documents.

The second of the deeds Thomas Jefferson
wanted chiselled into his tombstone was his
authorship of the Statute of Virginia for Reli-
gious Freedom, Jefferson served out the Revo-
lutionary War as a delegate to the Continental
Congress and as the governor of Virginia. In
Vinfinia he gave his most devored efforts to
molding the ancie... colony's constitution and
legal code into a form suitable for the new
republican state. Close to the heart of Jeffer-
son’s republican vision was complete freedom
of religion, This meant severing of all ties
between the government of Virginia and the
long-established Church of England.

In Virginia the most important form of state
support for the Church of England was taxa-
tion. To overturn the old order, Jefferson
drafted a bill, “an Act for establishing Reli-
jous Freedom,” which after ten years, was
nally pushed through the Virginia legislature
by James Madison. It was not until 1786 that
James Madison could write to Jefferson in
France that the passage of the Act had “extin-
guished forever the ambitious hope of making
laws for the human mind.” It was an impor-
tant step towards the protection of religious
freedom in the First Amendmen: of the Bill
of Rights.
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were determined to defend. These they set
forth in a “bill of rights,” a document
printed and reprinted throughout the col-
onies as The Decliration and Resolves

of the American Continental Congress,
Containing the Bill of Rights, a List of
Grievances . . . . This is probably the first
time Americans used the term bill of rights
to describe their liberties.

The American people were, they declared,
“entitled to life, liberty, and property . ..";
**to all the rights, liberties, and immu-
nities of free and natural born [British)
subjects .. .""; and “to the great and ines-
rimable privilege of being tried by their
peers of the vicinage [vicinity].” They
also claimed “a right peaceably to assem-
ble, consider of their grievances, and
petition the King.” And the Continental
Congress raised again in its bill of rights
the two key constitutional issues which
had played so large a role in provoking
the present crisis. They were the people’s
right to be taxed only by their own repre-
sentatives and their right to protection
from standing armies in time of peace.

The first Continental Congress adjourned
at the end of October 1774. Many of the
departing delegates must have suspected
that a final break with Britain was now
inevitable. In fact, only half a year
remained until the momentous clash at
Lexington and Concord in April 1775,
Men died there. Many more died at Bun-
ker Hill two months later. Rather than a
fight with a faction of extremists, or with
a single rebellious colony, the British had
a full scale revolution on their hands.
People throughout the colonies considered
the Redcoats’ volleys in Massachusetts

to be an artack on all Americans.

The second Continental Congress, meet-
ing in Philadelphia, moved swiftly to
dispatch one of its own members to take
command of the patriot army besieging
the Redcoats in Boston. Colonel George
Washington, the Virginia delegate famous
for the part he had played leading his
colony's forces in the French and Indian
War, had appeared at the Congress in
May 1775 wearing his old redcoat militia
uniform. His fellow delegates took the
hint and named Washington commander-

in-chief of the new Continental Army,
bumping the colonel all the way up to
four-star rank with a flourish of oratory.
It was one of the best decisions the Conti-
nental Congress would ever make.

The Revolution had been underway for
more than a vear when the Congress
made another good decision and declared
“THAT these United Colonies are, and of
right ought to be, FREE and INDEPEN-
DENT STATES.” It took another seven
years of fighting, waiting and negotiating
before the British were compelled to
acknowledge the Declaration of Indepen-
dence’s central proncsition. When peace
finally came in 1783, Americans would
once again turn their attention to the
problem of building a government which
would secure the rights and liberties for
which they had fought.

Students provide aid for dem-
onstrator shot at Kent State.



CHAPTER 4

In 1783, Britain signed the Treaty of
Peace conceding with an echo of the Dec-
laration of Independence that her former
colonies were at last “*frec sovereign &
independent states.” The victorious
Americans faced a task as formidable as
winning the Revolutionary War. Now
they had to fashion a plan for a strong
national government while securing the
liberties for which the Continental Army
had fought.

General Washington’s soldiers had waged
their war under the Articles of Confeder-
ation, draftcd by the Continental Con-
gress in 1777 and finally racified in 1781,
the sarae year Yorktown had clinched
American independence. Born of military
necessity, the Articles of Confederation
was a ““firm league of friendship,” cre-
ated by the rebelling colonies **for their
common defense, the security of their
Liberties, and their mutual and general
welfare . . . .”* Each stare retained “its
sovereignty, freedom and independence.”

Even in wartime, the Articles of Confed-
eration was a poor basis for effective
national government. When victory
removed the glue of common peril, the
weakness of Congress appeared pitiable.
The Articles granted no power to levy
taxes, to regulate commerce, to make
foreign treaties or to raise an army. The
nation’s treasury was worse than empty —
the government owed great sums it had
no way of repaying.

By 1787 the outcome of the American
experiment was in doubt. Many Euro-
peans waited in the cheerful expectation
that the loose confederation would dis-
solve into a set of squabbling little serhi-
nations. Some said the territory of the
United States was too large for any but a

despotic government to rule over. Some
frankly detested the idea of self-govern-
ment. Should the Americans fail, it would
be, as George Washington predicted, “'a
triumph for the advocates of despotism.”

Convinced that the infant United States
could not survive under the Articles,
those who favored a stronger central
government succeeded in bringing the
Constitutional Convention to Phila-
delphia in May 1787

While Americans recognized the perils
they faced under the Articles of Confeder-
ation, there was less concern about the
preservation of the individual liberries for
which the Revolution had been fought.
After all, the rights of the people were
safeguarded by the constitutions and dec-
larations of rights of the states themselves.
The overriding issue at the Convention of
1787 was not liberty, but power. What
powers would the national government
have and who would wield those powers?
Just a few days after the Convention
opened, the delegates began debating the
resolutions known as the Virginia Plan.
While it sketched the outlines of

the strong government the Convention
would eventually agree upon, the Virginia
Plan also set off conflict by proposing
that representation in the national legis-
lature be based on population. This for-
mula was unacceptable to the small
states. Throughout the summer the grand
assembly of American statesmen argued,
maneuvered and compromised. Finally
they came up with a plan for a govern-
ment they could all agree on, one they
could hope the constituents at home
would accept also. It was a remarkable
achievement in spite of the fact that the

Tho Constitutional Convention,




delegates had swept the issue of slavery
under the rug to achieve consensus. This
compromise continued the incalculable
suffering of millions of black slaves until
the bloodshed of the Civil War ended
slavery forever.

The delegates had come to Philadeiphia
to create a powerful narional govern-
ment. By the end of the summer some of
them began really to fear that the new
government might be strong enough to
threaten the people’s liberties. Perhaps
the state governments would be so over-
shadowed that they could no longer be
relied on for protection. The Constitution
they had drafted was styled *“the supreme
law of the land™; the new federal govern-
ment would have power to act directly on
the people. Others believed that enumer-
ating the powers of the new government,
separating the three branches, and adding
checks and balances, would constrain
federal power.

George Mason, one of the most influen-
tial members of the Convention, and
probably its most devoted champion of
individual liberties, was not convinced.
Mason had declared that the *'. . . pole
star of my political conduct [is] the pres-
ervation of the rights of the people.” On
September 12, 1787, when the tired dele-
gates could finally look forward to the
end of the Convention, the author of the
Virginia Declaration of Rights made his
famous plea to add a bill of rights to the
nearly completed Constitution. James
Madison reported that,

Col: Mason . . . wished the plan bad
been prefaced with a Bill of Rights ¢
wowld second a Motion if made for
that purpose— It would give great
quiet to the people; and with the aid
of the State declaration a bill might
be prepared in a few bours.

{Many of those state declarations were of
course modelled on Mason's Virginia Dec-
laration.) Mason got the motion he asked
for. But with the delegations voring as
states, the Convention unanimously
rejected it. The delegates were ready to go
home. But more than weary expediency
guided their decision to turn aside the call
for a national bill of rights. One delegare
probably spoke for most of them when he

said that, “The State Declarations of Rights
are not repealed by this Constitution; and
being in force are sufficient.

“A week after proposing a bill of rights,
George Mason and two other delegates
refused to join their 39 colleagues in
signing the Constitution. Mason angrily
claimed “‘that he would sooner chop off
his right hand than put it to the Constitu-
tion as it now stands.” He called for
another convention. The Constitution
went to the states; now it was up to
them —the document provided that rat-
ification by nine would establish the new
government.

George Washington.




THE FEDERALIST
DEBATE

“If men were angels, no government would be
necessary.”
—James Madison, Federalist No. 51

The contest to ratify the Constitution was a
war of woras, fought in the newspapers and in
a flurry of tracts and pamphlets. In the pages
of The Federalist, the Constitution’s suppor-
ters deployed their biggest guns.

In October 1787, just a month after the Con-
vention sent the Constitution to the states for
approval, the bitterly-contested ratification
fight was already well underway. Columns
artacking the proposed plan of government
began appearing in the New York papers. New
York was one of the handful of really critical
states; if it failed to ratify, the Consritution
was probably sunk. Alexander Hamilton orga-
nized the Federalist counterattack. Enlisting
John Jay and James Madison, Hamilton
announced the intenrion of *Publius’ to present
a thorough defense of the new Constitution in
a series of essays. Theirs has been called the
“most famous literary and political partnership
in American history,” and no less an authority
than Thomas Jefferson described The Federalist
as the *best commentary on the principles of
gover=ment which ever was written.”

In all “Publius™ was to submit 85 numbered
essays for the considerarion of the public. But
John Jay ended up writing only § of them.
Hamilton and Madison carried the project.
producing 51 and 29 pieces respectively. The
two men turned their essays out at a prodi-
gious rate, in some cases writing them faster
than they could be published.

In Federalist No. 1, Hamilton sert the tone for
the series when he declared that

.. it seems to have been reserved to the
people of this country, to decide the
important question, whether societies of
men are really capable or not, of estab-
lishing good government from reflection
and choice, or whether they are forever
destined to depend. for their political
constitutions, on accident and force.”

Was the American experiment, in other words.
really destined to establish a new order of the
ages? The essays that followed examined the
weaknesses of the Articles of Confederation,
the need for a vigorous national govern-

ment and the republican ideals and practices
which had shaped the drafting of the
Constitution,

In No. 84, Alexander Hanulton offered The
Federalist's most persuasive reburtal to those
who claimed the Constitution’s lack of a bill
of rights endangered the people’s liberties.

He began by pointing our that several of the
states—6 in all—had themselves no bill ot
rights and that this lack had caused little con-
cern in the past. He then noted that the
Constitution in fact protected a number of
specific rights, ard so he declared, *'the truth
is the Constiturion is itself in every rational
sense, and to every useful purpose, a Bill of
Rights.” He went on to list those protections.
They included the right to habeas corpus and
to jury trial in criminal cases. A prohibition of
titles of nobility and religious vést for office
holders. a strict definition of treason, and 2
guarantee of republican governments in the
states were also included.

Here, however, Hamilton had stumbled onto
treacherous ground. The Constitution’s
critics had not overlooked its clauses cover-
ing personal freedoms. In fact, they had
argued that because these rights were pro-
tected. other. unspecified rights were by
implicarion unguarded. This error on the part
of the framers had made the Constitution's
ratification more difficult and the compro-
mise on a federal bill of rights all the more
necessary.

Alexander
Hamilton

H.milton then arriculated the core Federalist
argument — that no bill of rights was needed
since the Constitution gave the new govern-
ment no power to violate individual rights:

“For whv declare that things shall not be
done which there is no power to dof
Why, for instance. should it be said, that
liberty of the press shall not be
restrained. when no power s given by
which restrictions may be imposed?”

In the last essay of the series, The Federalist
No. 85, Hamilton conceded that a bill of
rights could be added to the Constitution. but
only after New Yark had ratified. As in Vir-
ginia, there were in New York opponents of
the Constitution who insisted on *‘previous
amendment.” that is, adding protections of
individual liberties before the state ratified.
Hamilton countered by arguing that “it will be
far more easy to obtain subsequent than pre-
vious amendments.” In the end the New York
ratifving convention did come out for “subse-
quent amendments.” New York ratified in
July 1788. the I1th state to do so. and the Sth
to ratify with an official recommendation to
create a national bill of rights.
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The Constitution was to be ratified by
special conventions called for the purpose
in the states. The big states of Virginia,
Pennsylvania, New York and Massa-
chusetts were crucial. The Federalists
managed to rush ratification through the
Pennsylvania convention in December
1787. Massachusetts followed in

January 1788.

But it was hardly smooth sailing for the
Federalists. In Pennsylvania the opposi-
tion remained united in defeat and issued
their “dissent” —a minority report propo-
sing 15 amendments for a federal bill of
rights. The minority said that such a mea-
sure was “indispensable to . . . ‘those
inalienable and personal’ rights of man.”
In Massachuserts the ratifving convention
itself called. officially, for a federal decla-
ration of rights. Eventually, four more
states, including the pivotal New York
and Virginia, would rartify with a cal! for
a bill of rights.

In many ways the Virginia ratifying con-
vention was the key test for the Constitu-
tion. Virginia was the largest and most pow-
erful state. It was also home to some pre-
eminent American statesmen, Washington,
Jefferson, Madison, Mason and Patrick
Henry among them. In no other state was
the opposition to the Constitution so for-
midable. In Virginia, the Federalists
found Mason, Henry and Richard Henry
Lee allied against them.

James Madison naturally took charge of
the task of winning ratification in Vir-
ginia. Mason and Henry led the opposition,
and as the convention opened ‘n June
1788, the two factions seemed evenly
matched. The Virginia Federalists were
already persuaded that they would have to
go along with recommendations for a bill
of rights to secure ratification. But this
concession did not go far enough for the
opposition. Patrick Henry and his allies
held our for **previous amendment.” That
is, they wanted the addition of prot .ctions
of rights to the Constitution befor: Vir-
ginia would ratify. They suggested “his
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might even be done in cooperation with
other states. This might require the con-
vening of a second constitutional con-
vention, something the Federalists wanted
desperately to avoid. So it was promised
that if Virginia ratified, the new Congress
would take up the issue of a federal dec-
laration of rights.

The compromise proved sufficient—
rarificarion passed with a few votes to
spare. After voting, the Virginia conven-
tion remained in session to draft a series
of amendments for the consideration of
the new Congress. The list of articles
offered the subsrance of eight of the ten
amendments which would eventually
make up the United States Bill of Rights,

About a minnth after the Virginia conven-
tion, New York ratified the Constitution,
the 11th state to do so. America was
going to have a new government and the
issue of the bill of rights shifted to the
floor of the House of Representatives in
the First U.S. Congress.
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George Mason:
America’s
Forgotten Founder

George Mason
{1725-1792) has been
called “"The Reluctant
Statesman;* “The Man
who Wouldn't Sign;”
and “The Forgotten
feunding Father.” In 1776
fe dratfted the Virnug
Daclaration of Righ.s,
the prnncipal source ‘or
the federat Bilf of
Rights—1ha first ten
amendmems 1o the
Constitution,

Mason is known onty by
this singie portrast done
at the ume of hus
marriage in 1750, He
was 25 vears oid.

George Mason was born on Masen’s Nack on the
Potomac’s Virginia shore in 1725. He died there 67
years later, at Gunston Mall, the exquisite mansion
house he had built at the heart of his 5000-acre
plantation. In 1782, the yesr Mason died, George
Washington was presiding in Philadalphia over the
Federal Government of the new United States of
America. In times gone by Washington and Mason
had been friends and neighbors. But Mason's oppo-
sition to the Cons*itution had ended their long
friendship; Wash.ngton now spoke of Mason as his
former friend. When news of the death at Gunston
Hall reached Philadelphia, the President, and the
nation as a whole, scarcely seemed to notice. That
silence demonstrated the eclipse of George Mason's
reputation as one of the principal architects of our
national government, an eclipse which the passage
of time would deepen.

In Mason’s own time Americans understood his
importance as the statesman who drafted the
Virginia Declaration of Rights. Thomas Jefferson
remembered Mason as “one of our really great men
and of the first order of greatness.”

Masen's Virginia Declaration had influenced Jeffar-
son’s Declaration of Independence. In the months
and years to come, that influence continued. The
Declaratien of Rights and the Constitution of Vir-
ginia were copied by many of the other American
colonies after the bresk with Britain compelled
them to racreate their state governments. The most
notable offspring of Mason’s Declaration of Rights is
of course the federa! Bill of Rights. But in 1789, the
same year our Bill of Rights was drafted, the French

Revolution broke out and Mason's words found nsw
expression in Paris in the Declaration of the Rights
of Man. In this century thase words shaped the
United Nations’ Doclaration of Human Rights.
Mason’s contribution to the cause of human libarty
is @ remarkable achisvemsnt, all the more remark-
able for the obscurity in which the great constitu-
tisnalist remains shrouded. As Mason’s biographer,
Robert Rutland, hss observed, “fow documents have
ever had such a wide impact on society and yet
bmughtsomdepuhﬁcrecognitinnfnrmspﬁncipal
author as the Virginia Dsclaration of Rights.”

in the summer of 1787 Mason traveled to Phila-
dsiphis to attend the Constitutional Cenvention.

It was the fongest trip of his life and the only time
he ever ventured outside the borders of his baloved
Virginia. That did not deter him, however, from mak-
ing his prasence falt on the floor at Indspendence
Hall. Mason was one of the handful of delegstes
who commanded the debates. But on September 12,
as the weary delegatss could finally look forward to
the end of the Convention, Mason calted for a bill of
rights to be added to the nearly-finished Constitution.
i was voted down. A waek lster, George Mason and
two other delegates refused to sign the completed
Constitution.

In the struggle to ratify the Constitution, the Feder-
alists wors forced to acknowledge their mistake in
amitting a bill of rights. They prevailed only with
promises to amend the Constitution with guaran-
tees of individual [iberties. Madisan shepherded the
Bill of Rights amendments through Congress in the
summor of 1789. Far removed from the seat of gov-
ernment, Masan followed these developments with
an understandable interest. “! have received much
Satisfaction from the Amendments to the fedsral
Constitution. . . . | cou'd chearfully put my Hand &
Heart tg the new Government,” he wrote in marked
contrast 5 in angry vow to chop that hand off.

D++:ing the Revolution, Mason had said, “if | can
only five to see the American Union firmly fixed, and
free government well established in our Western
Warld, and can feave to my children but 2 Crust of
Bread and Liberty, | shall die satisfied " With the Bill
of Rights joined forever to the Constitution, we may
imagine that George Mason did indeed get his wish.

Question
Authority

-h
D



the Committee of Detsil;),
(Philadaiphia, 1757.]

“he Umted States Constitution
1 siavery ntact.

Mg s 3 leat of Georae Masons
-ooy of the Report ot the Detan,
the rare nirst graft ot the
Sonstitution. which was secretly
..finted tor the use of the
:eteaates 1n the ongqoing debates.
t bears the nptes Mason maage
LUHnG tnose gebates.

Toposie the artgte numbereg
V7 *Yason nas written tne
nrase v 0ATSON Dound to
Catwice of Labour  Thus coge tor
Jves s one of the tow obrque
rarences 10 S.avery in the

L Osttutipn The retgrence nere
D nanlive SIgves. who are 1o
@ returneg 1o ther gwners,

LCeoromg 1o tnes tre sunreme
W 01 0@ 1dNa

T e ——

&7

[ 61

peachments of Officers of the United Stavesy to all cafes of Adminlty and Ma.
mlmejurd’dimon; w&mvm-ﬁabammm mm&na(mq:

Sel. 4 Thetriol of all eriminal offences (exceptin cafes of impeschments)
fhall be in the State where they fhall he committed ; and (hall de by jury.

S9. 8. Judgment, Io cafes of Impenchment, fhal! not extend furcher then
to remoral from office, and difqualification to hold and enjoy any affice of
abefle bonour, traft or profit under the Unked Bates.  Bot the party convided fhalt

MW#}LW neverthelefe bo Hable and fubje® o indi@men:, trial, judgment snd punifb- }

.ot ment, secording to law.
"MW‘“ x4,

) . No State fhefl eoin money 3, nor grant letters of marque and repri. 19"'
. fal; sor enter into any treaty, alliance, or confederation ; nor grant ny thls

: g AP
W T X1, .

NoSm.w%tbmtheecnl’en of the wmdmmu Sum.ﬂun .f

M P
peace; mnor enter into any agncmwwpa&ﬂth mbefhle‘w 'hh ‘f: *

any foreigg, por engige in sy war, valefs it fhall bo sQuetly foveded ™
9 bymeﬁ&ﬁﬁmhuﬁmh{ohnsmr,unmwmdtd& ‘1
~ lay, antil the Legiflature of e United States can be canfulted,
/%, .
M ¥ = X1V
The citizens of each State fhall be nﬁdeﬂmmpsvnege.mmm-;«-?
nfchimm&hef'tenl&m&

. XV ntn e

*WM“M““" Any perfon charged with tresfon, felony, or i sny States
who fhall fee from joftice, and Bnall be found in soy other State, Mall, on de- ‘f‘& "
mand of the Executive Power of the State from which be Sed, be delivered

up snd remored to the State having jurifdiQion of the offence.

* L
wfubit: b 3/ B “W
Foll fajthwhell be given in each Suate to she e vt .' NSRS~
A e dadendiclal ngocsadY) WO gty s A5 v g b,
T e Y ol b e et b N gl ooy oty e 100k
. - .”‘ oy .4.. “ N [ . v~‘. A .’,,.; L ."l . »
...-M L NS
£ oy M o« ‘ lawl ply ponitituted ‘r‘.;,‘:’!’l“ s i '!"i """ : of the Unl.
St mis bom frroe o secotrdemutilin X dmitted, b are, J5to fhi ) DEC 1 f
mf.,.ﬁ»g.,m/am.m m'l‘\ 4‘_:3 T?’,;J 55"?‘ ‘J fiak depeid Y.
ls.w?ff-‘f"w mm d-r « 711 8 now Stfte Ball u-fcwhﬂnmnducmwmm ]
..‘....“.41;;_/...“.: &ntmmmdmmcdfmmknhd&m

toitsadmiffion. 1fshe edmiGonbacanieated 2o, thesew-Sinp-fintbeed

Do shea-Lublifinge. i
XVIL {
[ 4
“t
A e L I R s R W UV



CHAPTER 5

In the spring of 1789, the first Congress
of the United States under the new Con-
stitution met in New York. The Represen-
tatives and Senators from the various
states had their work cut out for them.
The Constitution, though elegant in its
simplicity, was little more than a rough
outline for government. It would be the
job of the legislature to work out the
details of how the government would
really work.

For many members of the first Congress,
the creation of a bill of rights, as had been
demanded by a number of state ratifying
conventions, seemed a low priority. They
thought that the Congress had more impor-
tant tasks, especially passing measures to
raise revenue such as import and tonnage
duties. Others saw the need to establish
the federal bureaucracy including the
departments of State, War and the Treas-
ury. The creation of the federal judiciary
was another pressing matter.

Politics, as always, played its part. Anti-
Federalists, those who opposed the new
Constitution, ironically were not anxious
to see a bill of rights proposed, even
though they had used its lack as a power-
ful weapon during the ratification debates.
In truth they did not want to lose this
weapon in bargaining for greater state
power. If a bill of rights were passed, they
would be hard pressed to whip up popn-
lar opposition to the Federal Govern-
ment. All in all, the idea of spending time
on amending the Constitution before the
original plan of governrent was in force,
fell on apathetic ears.

Yet, a bill of rights had one important
champion. James Madison, the Virginia
Congressman, took it upon himself to
keep the issue of the bill of rights on the
legislative agenda—this in spite of the
fact that he had originally opposed it. He,
like many of his Federalist friends, did
not think a bill of rights was necessary.
He thought the safeguards built into the
Constitution itself would protect the peo-
ple’s rights. Besides, Madison also ques-
tioned whether a bill of rights would even
work. He doubred thai « “‘paper barrier”
would stop lawmakers, bowing to the
popular will, from passing oppressive
laws, especially in times of war or crisis.
Still, by the time of the first Congress,
Madison had become convinced that a
bill of rights would do more good than
harm. It could help silence critics of the
new constitutional system and give the
government a chance to work.

So Madison became the champion of the
measure he had at first opposed—a
national bill of rights. Madison's had
been a sincere conversion. But it was
also one much influenced by political
realities.

In Virginia, Patrick Henry and his allies
had succeeded in denying Madison a seat
in the U.S. Senate and had nearly brought
about his defeat in a tough campaign for
the House. The most potent charge they
leveled against Madison was that he, the
arch-federalist, still opposed a bill of
rights. But candidate Madison had recon-
sidered and could honestly declare that

*“It is my sincere opinion that the
Constitution ought to be revised, and
that the first Congress meeting under
it, ought to prepare and recommend
to the states for ratification, the most
satisfactory provisions for all essen-
tial rights . .. ."



Madison had been influenced by the per-
suasive arguments of his friend Thomas
Jefferson, who wrote from Paris “that

a bill of rights is what the people are
entitled to against every government on
carth.” He had also witnessed first hand
the strong attachment the people retained
for a bill of rights. And he had decided
that it could serve to strengthen the
authority of republican government,
while giving the courts new powers to
protect individual liberties. James Mad-
ison had carried the Constitution on his
shoulders for a long time now. He now
came fo the first Congress prepared

to correct the greatest omission in

its framing.

Madison began by compiling amend-
ments. Eight of the 11 states that made up
the new government (Rhode Island and
North Carolina had not yet joined the
Union) had rarified with proposals for
amending the Ccstitution. In all, m~re
than 200 zmendments had been offered
by the state conventions or by the dis-
seuting minorities of those conventions.

But the task of rescuing a few essential
protectior:.- from that mass of proposals
was not as daunting as it might have
seemed; there was considerable agree-
ment on a handful of important propo-
sitions. Madison set to work winnowing
out proposals which would be difficult to
ratify, as well as those which were designed
to weaken the central government rather
than protect individual rights. At the
same time, Madison continued to press
the House to consider the proposed
amendments. By pure determination he
finally got the legislators to agree to con-
sider his proposals for the bill of rights.
Though put off before, this time Madison
would not take no for an answer.

On the 8th of June 1789, James Madison
took the floor of the House of Represent-
atives to propose amending the new Con-
stitution with a bill of rights. *It cannot
be a secret to the gentlemen in this
House,” Madison began, *“that, notwith-
standing the ratification of this system of
Government . . . there is a great number
of our constituents who are dissatisfied
with it . . . . We ought not to disregard
their inclinatior, but, on the principles of
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amity and moderation, conform to their
wishes, and expressly declare the great
rights of mankind secured under this
constitution.”

Madison proposed a preamble and nine
amendments to be incorporated into the
body of the Constitution. One of his
amendments—the Fourth —was of the
greatest importance. It was in itself a
ten-clause declaration of rights covering
nearly all of the liberties that would find
protection in the Bill of Rights. Running
through the list, Madison’s and the
republic’s debt to George Mason’'s Vir-
ginia Declaration of Rights is clear. In
language that would be largely rerained
in the Bill of Rights, Madison’s inclusive
fourth article offered freedom of religion,
speech, press and assembly. It also cov-
ered the right to bear arms and protection
from quartering of troops. It contained
protections from unreasonable searches
and seizures, excessive bails and fines,
and cruel and unusual punishments.
Finally, the all-purpose Fourth guaran-
teed the right to due process and to a
spcedy public trial.

PEOPLE

The preamble Madisca offered was also
adopted from the Vi ginia Declaration of
Rights. It was a simpie **declaration, that
all power is originally vested in, and con-
sequently derived from, the people,” who
retained always the right to change or
replace the government under which chey
had agreed to live. Madison did make one
significant departure in the language of
the Declaration of Rights — “ought" and

~ “ought not” was changed to read “‘shall”

and “shall not™ in the Bill of Rights.

Some of the other elements of Madison's
plan are less familiar. He propos~2 » pair
of articles defining Congressional repre -
seitarion and pay, and another limiting

the right to bring law suits against the Federal Hall in New

government. These three measures were York City where the
not ratified by the states. First Congruss
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James
Madison:
“Father
of the
Bill of
Rights”

The first of the 11 children of 2 prosperous Virginia
tobacco planter, James Madison was born in March
1751. He was one of the younger membars of the
extraordinary generation of statesmen that Virginia
gave the republic. In the year Madison was born,
George Mason was siready 26 years old, Washing-
ton was 19, and Thomas Jefferson a boy of 8.
Madison shared a common heritage with these
men, one of solid privilege rooted in the colony's
ancignt trinity of lend, slaves and tebscco, But
James Madison's life changed from the common
pattern when he left Virginis to sttend the Cofiege
of New Jersay, now known as Princaton Univers;ty

From an early age Madison had distinguished him-
self as a scholar, He read voraciously all his life:
history, philesophy, literature, natural history, law
and theology. And he could read in Latin, Greek,
Hebrew, French, Spanish and halian, He coflected
books, extracted notes and passages from them,
cataloged and arranged them. He longed throughout
a lasting public career to return to a life of quiet
study at Montpslier, his elegant home in the foothills
of the Blue Ridge Mountains. Such retirement was
not soon in coming. For although so sickly as a
young man that he predicted he could not “gxpect a
fong or healthy fif,” Madison was to attgin the age
of 85 and to serve as Secretary of State and fourth
President of the United States. Indeed, svidence of
James Madison’s remarkable vigor of mind are pre-
served in the Constitution and the Bill of Rights. He
has been called “the father” of both those Ameri-
can charters.

He earned his BA at criiege in only two years by
means of what he called “an indiscrete experiment
of the minimum of sleep & the maximr'm of applica-
tion.” Madison then came home to Virginia, where
he passed a8 few years in "fegble heaith,” and svwid-
ied the law, though without any strong inclination
towards & legal career. Then suddenly the sound of
gunfire at Lexington and Concord launched James
Madison on his fife’s work.

“On the commencement of the dispute with Great
Britain,” he recsiled in an autobiographical sketch
written G0 years later, “Ti] entersd with the pravail-
ing zeal into the American Causs; being under very
early and strong impressions in favour of Liberty
both Civil & Religious . . . . It was “in the spring of
1778, Madisen continued, that he “was initiated
into the pofitical carser by . . . elsction to the
[Virginia} convention, which formed ths original
Constitution of the State with the Declaration of
Rigms...andwhichmstructedhsrdewﬁesin(the
Continental] Congress to propose final saparstion
from G. Britain . ..

This was an initiation indeed. The 25-year-old
scholar found himself a member of the calebrated
Virginia Cenvention, which counted as its achiave-
ments drafting the Virginia Declaration of Rights
and tha stata’s new constitution, and making the
momentous decision to break once and for all

with Britain.

In this first appearance upon the public stage,
Madison exhibited a characteristic devotion to civil
liberties when he moved for an important change in
George Mason's clause on religious toleraticn in the
Declaration of Rights. Mason, as Madison remem-
bered it, “had inadvertently adopted the word
toferation.” The change that Madison suggested
and the convention agreed to “. . . declered the
fraedom of conscisnce to be a naturaf and absotute
right” The distinction bstween religious foferation
and religious freedom is an important one. Tolgra-
tion was governmenta! permission for dissenters to
practice refigions other than an established stste
church. Religious freedom, on the other hand, was
no gift from the powers that be, but rather 8 funda-
mental human right.

At the Virginia Convention in 1776, young Madison
had managed to impress somg weighty company.
He was given a post in the state government where
he soon became the friend of Virginia's govemor,
Thomas Jefferson. It was the beginning of the most
fruitful political collaboration in American history.
The beginning of the Jsfferson-Madison colfsbora-
tion can also be seen as the birth of the
Democratic-Republican party which would dominate
nationsi politics throughout the republic’s early
yaars. lts reign lasted from the election of Thomas
Jefferson in 1800 through the end of James Mon-
roe’s presidency in 1825.



In 1780 Madison sssumed national responsibilities
for the first time when he took a seat in the Conti-
nental Congress in Philadelphia. He served through
the end of the Revolution. In the process he learned
first hand about the weaknesses of the Articles of
Confederation as a basis for natienal governmsnt.
By this tims, Madison had devoted himsslf com-
platsly to the cause of iberty and to the proposition
that an American republic could lead the world to a
new and enfightened era of self-government. But
first the republic needed an effective national gov-
emment. Madison set to work to see that it got one.
Madison carried the Constitution of the United
States on his shoulders and in his head for years.
He was the moving spirit behind the Mount Vernon
(George Washington's home) Conference in 1785 and
the Annapolis Convention in 1788, The two prelimi-
nary mestings resuited n the Constitutional
Convention.

Madison had prepared with his usual difigence. He
had asked Jefferson to buy for him in Paris “rare
and vafuable books™ that might “throw tight on the
general constitution . . . of the several confeder-
acies that have existed.” From his readings he filled
up 8 notebook he titled “Of Ancient and Modemn
Confederacies.” Jomes Madison dominated the
Cenvention, Another delegate left a good quick
sketch of the 38-year-old philosopher-statesman
which began, “Mr. Madison is a character who has
fong been in public ifs; and whst is very remarkabls
every person seems 1o acknowiadge his greatness.
He biends togather the profound politician with the
Scholar. In the management of nvery great question
he evidently took the lead in the Convention . ..."”

But Madison failed to Isad on the issue of a nationa!
bill of rights. A few days befors the Convention
ended, the delegates made the mistake of vot:
down George Mason's proposal to includs a8 decta-
ration of rights. It was all that James Madison and
the Federalists could do to secure the Constitution’s
ratification,

At the crucial Virginia ratifying convention in June
1788, the leading spokesmen for and against the
Constitution were Madison and Patrick Henry. The
two offered an interesting contrast. it was observed
that Henry could keep an audience spelibound for
hours, but that afterwards his listeners had trouble
remembering what he had said. Madisen, on the
other hand, spoke so softly it was hard to hear him
across the room. He offered no verbsl fireworks.
But when Madison took his seat, the audience
could retrace the prograssion of his reasoned argu-
ments. In the end, Virginia ratified the Constitution,
89t0 79.

It was during the ratification contest that Madison
made his most original contribution to constitutional
theory. He argued that seif-government could thrive
in an extended republic becauss, not in spite of,
such a nation’s size and diversity. Most of history’s
classical republics had been city-statas small
enough for the citizens to gather tagether to govern
themselves. The prevailing theory held that a lsrge
nation—and the Amarican states comprised a very

large nation indesd—could be ruled only by & des-
potic government strong enough to extend its
powers across the distances. But Madison argued
in the pages of The Federalist that in Amarica all
tha autherity of government would be derived from
the peopls, from the society. ~. . . The society itself
will be broken into so many parts, interests and
classes of citizens, that the rights of individuals,

or of the minority, will be in little danger . ..,"

he wrote.

it was also during the ratification struggle that
Madison reconsidered his stand on a national bill
of rights. He learned, as he said in his speech
introducing the Bill of Rights amendments in
Congrass on June 8, 1789,

that the great mass of the people who
opposed [the Constitution], disliked it
because it did not contain effectusl
provisions against the encroschments
on particular rights . . ., nor ought we
to consider them safe, while a grest
number of our fellow-citizens think
these securities necessary. Letter from Jefforson
. to Masdison—
‘ames Madison was now fully convinced that Fifth pags —tsmous
“We ought . . . [to] expressly declare quote—"A bili of rights is
i i whast all the people on
the great rights of mankind secured "arth are “:;:‘ ny

under this constitution.”
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“A Map of the Inhabited part of Virginia,
« « . by Joshus Fy and Peter Jefferson,”
London 1781,

Many of the principal founders of the
United States—including Virginians like
Washington, Jefferson, Mason and
Madison—waers born into a8 world in which
slavery hag been wovan into the fabric of
socisty for generstions.

The cartouche of the Jafferson-Fry Map
shows half-naked sfaves attending
prosparcus tohacco planters in some
London artist’s notion of a Virgimia port.
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Of greater significance, however, were tected, Madison proposed what would
two other proposals which were the work pecome the Ninth Amendment: *The
of Madison alone. The first made explicit enumeration in the Constitution, -

the separation of powers in the Constitu- certain rights, shall not be construed
tion's definition of a government of exe- to deny or disparage others retained by
cutive, legislative and judicial branches. the people.”

No branch, it said, could exercise the After debate in the House, Madison's

powers assigned to another branch. Even
more controversial, because it sought to
limit the power of the states, was the pro-
vision that

collection of amendments was passed,
redrafted as 17 arrticles. One significant
change placed the amendments as a list at
the end of the Constitution, rather than

“No State shall violate the equal weaving them into its text as Madison

rights of conscience, or the freedom had wished. This assured that the Bill of

of the press, or the trial by jury Rights would stand as a charter in its

in criminal cases.” own right. It also made the ten amend-
Both of these measures would die in ments mem.orab.le as the republic’s
Senate debate later that summer. catalog of liberties.
(The idea of giving the central govern- Next the Senate had its turn. After further
ment power to protect the rights cf delay, a conference of both Houses pre-
citizens against encroachments by the pared the agreed upon text of the twelve
states finally became the law of the land amendments o send to the states for rat-
in two of the **Civi' War Amendments.” ification on September 25, 1789.
The Fourteenth (1868) stated that **No Appropriately it was the ratification on
State shall make or enforce any law December 15, 1791 by Virginia—home of
which shall abridge the privileges or Madison, Mason and Jefferson—that
immunities of citizens of the United made the Bill of Rights an organic part of
States,” nor deny them due process. The the Constitution, the supreme law of the
Fifteenth (1870) extended federal protec- United States of America.

tion to the right to vote.)

Another of Madison’s ideas did survive.
To address the concern that only rights
listed in the amendments would be pro-




JOHN MARSHALL
AND THE POWER
OF JUDICIAL REVIEW

Justice Marshatt falls from
lagider mn 1aw nbrary ang
gasps. "I was floored.”

Though the Bill of Rights was rarified, it had
little timmediate effect. The country concen-
trated on economic recovery and expansion.
The new government was preoccupied with
creating the mechanisms for running the
nation, determining what pov-ers each of the
branches should have, and fears of interna-
tional conflict, first with Britain and then
with France.

The French Revolution of 1789 did briefly
bring the issue of rights to the forefront. The
Federalists feared that the violent bloodlerting
and calls for “*liberty, equality, and fraterniry™
which marked the overthrow of the French
monarchy, might spread to America. These
fears became more real when Napoleon came
to power and his conquering armies spread
and imposed the Revolutionary ideas across
Europe. The events of the 1790s also brought

large numbers of French radicals to the United .

States eager to share their ideas. In response,
the Federalist-controlled Congress passed the
Alien and Sedition Acts in 1798 to expel
French **agents™ from the United States and
make anti-government speech and press a
crime. Federalist appointed judges were more
than willing to convict people accused under
the statures.

In response, the state legislatures of Virginia
and Kentucky passed resolutions drafted by
Madison and Jefferson respectively, declaring
the federal acts unconstitutional. While the
Federal Government arguably had the consti-
tutional power to pass the Alien A<t, the First
Amendment denied Congress the power to
abridge free speech or a free press. In declaring
the acts invalid, Kentucky and Virginia
asserted a claim to states' rights which would
erupt many times in American history. The
Alien and Sedition crisis passed when the Fed-
eralists lost the presidency and Congress in the
elections of 1800. But, the issue of the mean-
ing of the First Amendment, especially in times
of war or crisis. was not resolved and would
come up again in future years.

This episode also demonstrated the weakness
of the U.S. Supreme Court. It had little power
or prestige. Packed with Federalist justices, it
could hardly have been expected to overturn
the acts of a Federalist congress or president
and was more interested in increasing federal
power than in restricting it. One Federalist-
appointed Chief Justice, the fourth, changed
all that. His name was John Marshall.
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Marshall took office in 1801, appointed by
President Adams. He won Senare approval
only by a very narrow margin. Most expected
him, like his predecessors, to serve only a short
time. But when he rerired in 1835, the Supreme
Court had taken its place as a branch of govern-
ment equal to the others. Marshall’s chance to
prove himself and the Court came with the
case of Marbury v. Madison in 1803,

William Marbury had been appointed a justice
of the peace in the District of Columbia by
President Adams in the last hours of his admin-
istration. Unfortunately, the appointment was
not delivered to him by the time Adams left
office. The new president, Thomas Jefferson
ordered the then Secretary of State, James
Madison, not to deliver the appoinrment. Yer,
the Judiciary Act of 1789 had given the Supreme
Court the power to order judges and govern-
ment officials to act. Marbury, relying on this
law, sued to ger his appointment.

Marshall, in his famous opinion, agreed that
Marbury had a right to the appointment.

He ruled, however, that the Supreme Court
did not have the power to order Madison to
deliver it and make it official. The section of
the Judiciary Act in question, he determined,
violated the Constitution by giving the Supreme
Court a power it did not have. He went on to
hold that when a law conflicts with the Con-
stitution, it is the duty of the Supreme Court
to overturn it. In giving up one power, Mar-
shall carved out for the Courrt, a much greater
one: the power of judicial review.

Yet, the Supreme Court under Marshall would
not use this power to expand individual rights.
In fact, near the end of his service on the
Court, a case arose that would put the Bill of
Rights to sleep until after the Civil War. In the
case of Barron v. Baltimore in 1833, the aging
John Marshall wrote an opinion which ruled
that the Bill of Rights could not be used to
invalidate a state law or action. States were
free to pass laws forbidding free speech or
upholding slavery, and the federal courts were
powerless to stop them. Only state constitu-
tions and courts could provide a remedy. Not
until the 20th century would the Supreme
Court, using the power of judicial review,
rediscover the Bill of Rights.

John Marshatl.
circa 1808.
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Only about seventy-five years, a single
lifetime, separated the adoption of the
Constitution and the passage of the Con-
stitution's 13th Amendment that outlawed
slavery in the United States forever in 18635.
By every measure— population, wealth,
territory —the nation had grown enor-
mously in that lifetime. Pacing the nation’s
growth had been the rise of American sla-
very. There were about 650,000 slaves in
1787; more than four million in 1865. By
the outbreak of the Civil War, the terri-
tory of the slave states was greater than all
the 13 colonies in 1776. Artitudes towards
slavery had also changed. If many of the
republic’s founders had been slaveowners,
few of them could have been described as
defenders of slavery. Men like Washingron,
Jefferson, Madison and Mason hated
slavery, but they saw no immediate pros-
pect for bringing it to an end. They

hoped that slavery was destined for a
natural extinction.

As the nation aged, debate on slavery grew
more heated. Nothing fueled the debate
as much as the country’s westward ex-
pansion. Territorial expansion was a dyna-
mic central to American nationhood. In
the lifetime between the Constitution and
the Civil War the territory of the United
States grew fourfold. Each new state
admitted to the Union threatened to upset
the political balance of power between
the slave and free states. A series of Con-
gressional compromises over the admis-

-«

sion of new states served 1o postpone a
showdown between the free and slave
factions in the United States.

But by the middle of the 19th century
American slavery was attacked and
defended with rising anger. The uncom-
promising opponents of slavery —the
abolitionists —were perceived as radical
by mzny Americans. They said plainly
that slavery was evil; somerimes they said
the slaveowners were evil too. Many abo-
litionists were willing to break the law to
fight slavery. Some of them called the
Constitution a “covenant with death,”
and preached “no union with slaveown-
ers.” Slavery's defenders in their turn
twisted reason to brace up strange
theories —that slavery was the will of
God, that slavery was a “blessing™ for
both races, that the liberty and equality
white Southerners were presumed to
enjoy rested on the condition of the sub-
merged class of people who had no rights
at all. There is of course little evidence
that the black people of the South were
ever persuaded by such ideas as these.
They had been resisting their enslave-
ment for decades and quickly saw that
the Civil War was the chance to seize
their freedom.

By the time Abraham Lincoln challenged
Stephen A. Douglas for the Senate in
1858, it had become clear that the foun-
ders’ hopes for a peaceful end to slavery
was not to be. In the most famous of his
debates with Douglas, Lincoln eloquently
expressed the fears of many when he pre-
dicted that a crisis was now inevitable:

“A house divided against itself
cannot stand.”

I believe that this government cannot
endure, permanently balf slave and
half free.

I do not expect the Union to be
dissolved—1 da not expect the bouse
to fall—but 1 do expect it will cease
to be divided.

1t will become all one thing, or all
the other.

Abraham Lincoln thought his second
inaugural address his finest literary cre-
ation. Delivered March 4, 18685, just six
weeks before his murder, the brief speech

becams President.

Aifred R. Waud, “The R’
Vote,” Narper's Weskiy,
Novembaer 18, 1867,
Marper's Weekly offers a
hopetul view of African
Americans casting “The Fir
Vote.” A craftsman, an
educated man snd & U.S.
cavalry trooper stand in lin
beneath the stars and strip

Many Americans, particula
in the North. were warm
supportars of the freed
paople. The Repubkcan Par
which now dominated
national government, pushe
through the 14th and 15th
amendments 1o the
Constitution in 1868 and 187
These measures confirmed
the cititenship of African
American men and made t!
right to vote the supreme
of the fend.

But despite the optimism
of the years mmedistely
foflowing the Civil War,
black Americans were tn b
deniad their nghts for
decades to come.



By the time Abraham Lincoln and Stephen A.
Dougles contended for the U.S. Senate in 1858, the
na.ion had nearly reached the end of compronuses;
the final tragic cnsis over slavery was at hand.

Lincoin fost the Senats election to Douglas. He
prepared this outine of his pesiions on the 1ssue of
“negro equality” for the use of a supporter during
the campsign. In the opening displayed here, Lincoln
said that

> [think the negro 1s included n the word ‘men’
used in the Declaration of Independence . . . "

[ ..w.m.-.w..w;
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The 1h Amendment to the Constitution, shofishing
siavery in the United States, souvesir copy signed
by Abraham Lincoln, Vice Presidsnt Hennibal
Hamiin and athers, dated 12 February 1963,

The 13th Amendment completed the destruction of
stavery begun by the Emancipstion Proclamation.

\‘yf [ S H A 1 L Lincoin 1s known 10 hav, signed about a dorzen such
souvenr copres of the 1th Amendment.
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is best remembered for its final sentence
beginning, ‘“‘With malice toward none;
with charity toward all. . . ."” But before
reaching that soaring call for national
reconciliation, Lincoln revealed what he
had come to see as the meaning of the ter-
rible civil war which had passed over the
land in the four years since he had first
sworn the oath to defend the Constitu-
tion of the United States.

Abraham Lincoln's anguished reflections
on his country’s ordeal had sent him
looking for comfort in that old human
trick of imagining that suffering has a
meaning, a purpose and an end. Lincoln
found that meaning in slavery and the
justice of God:

Slavery was a crime and the crime of
slavery lay at the beart of the war.
All Americans, north and south,
shared in the guilt. It was upon

all of them that God had visited

His terrible punishment.

In the second inaugural address, Lincoln
reckoned the cost thus:

Fondly do we hope—fervently do we
pray—that this mighty scourge of
war may speedily pass away. Yet, if
God wills that it continue until all
the wealth piled up by the bonds-
man’s two hundred and fifty years of
unrequited toil shall be sunk, and
until every drop of blood drawn with
the lash hall be paid by another
drawn by the sword, as was s1id
three thousand years ago, so it still
must be said, “The judgments of the
Lord are true and righteous altogether.”

Lincoln understood that slavery was the
tragic flaw that united, as well as divided,
all Americans. Slavery was the dark
reverse of the coin of liberty the founders
had bequeathed the republic. Those men
remained the most brilliant generation of
statesmen the nation had brought forth.
The revolution they made had changed
the history of the world. But their revolu-
tion’s noble principles were mocked by
the continuation of human slavery in the
new country. They could find no solution
even within the sweep of their vision. In
the end they had made an enormous com-
promise. It could not be hidden by the

Constitution's vast sileace, with its hand-
ful of oblique references to ““Persons held
to Service or Labour" and its outlawing
of the African slave trade in 20 years.

If slavery was the republic’s original sin,
redemption extracted a fearsome price.
The Civil War ransomed some four mil-
lion black Americans from their ancestral
captivity only after four years of the most
deadly fighting. More than 600,000
American soldiers lost their lives, yielding
the grim ratio of one man destroyed for
every six people the war set free. That
these casualties were inflicted on a popu-
lation of only 32 million assured that the
waves of grief and desolation washed
over every part of the land. Even after
more than a hundred years and two great
world wars, the number of Civil War
dead still exceeds the total, combined
losses in every other war the United
States has ever fought. And that war

cost billions of dollars at a time when

20 U.S. dollars bought an ounce of gold.
(**Slave property” alone had been valued
at rwo to three billion dollars in 1860.)
Lincoln had known that the nation would
suffer terribly.

Abraham Lincoln hated slavery. “If slav-
ery is not wrong, nothing is wrong,” he
said, but he accepted that as the founders’
dilemma. He knew that the Constitution
they had framed gave the Federal Govern-
ment no power to interfere with slavery
in those states where it had taken root.
He held to this principle for nearly all of
his political life and for about half his
presidency. Although it was a calculated
political statement, Lincoln could hardly
have been more clear when he said that
his “‘paramount object in this struggle is
to save the Union, and is not either to
save or to destroy slaver . .. ." Before
the war, Lincoln had believed, like many
others in the new Republican party, that
the government could do no more than
exclude slavery from: new states am! terri-
tories. Then they hoped that, confir.ed to
the South, the peculiar institutior vould
dwindle towards a natural extinction.

The war changed all that.




sontederate Coonet
nn Maoslev ang nis men

-

. Roger

& Eiack uriop

Intantey Bl'Ole
Corocra Taney

Roger Srooke Taney was bomn in 1777, the year after
the Dectarstion of independence was signed. He
died in October 1864, when the most celebrated
assertion of that document~that all men are created
equai—was being vindicated by the force of arms.

The Supreme Court had a Southern, prosiavery
majority in 1857. Chief Justice Taney in particular
believed that the South’s way of life was threatened
by abolitionism and by growing Northern power.
Taney was davated to the defense of what he saw
as his section’s rights. First among those rights was
the preservation of siavery. He saw any attempt by
outsiders to tamper with slavery, or to seek to
restrict its spread into the tarritories as infringement
on the rights of property. During the vears before
the Dred Scott decision, Taney, like many other
Southerners, bacame convinced that he was wit-
ness to a vast and malignant conspiracy to pervert
the republic the founders had created. He saw, in
the Dred Scott case, the chance to deal a crushing
blow to the antislavery movement. Scott, 8 slave,
had been taken by his owner to Hlinais, a free state
and then back to Missouri, a slave state. Since
he had been 8 resident of free territory, he sued
for his freedom.
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With his ruling in the case, Taney aimed to astablish

as faw nothing less than the principle that the Con-

stitution proteciad slavery, dsnied citizenship to

blacks forever, and gave government no power to

restrict the spread of sigvary in the federal territo-

g‘as and the new states which would be created
ere.

The reaction to the Court’s decision was immadiate
and impassioned. Southerners boasted that their
right to slave property was now the faw of the land.
Republicans and other cpponents of slavery thought
not. They too saw a great conspiracy operating in
American offairs, @ conspiracy to axtend and main-
tain slavery. In his celebrated “houss divided”
spaech during the Lincoin-Dougtlas debates,
Abraham Lincoin warned that slavery’s sdwucates
intended to “push it forward, till it shall becoms
lawful in afl the States . . . North as weli as South.”
That was a result many in the North refused to
accept. The legisistures of severs! Northern states
passed resalutions condemning the Dred Scott deci-
sion. Republicans anncunced their determinstion

to win the presidency in 1860 and overturn the
decision in 8 reorganized Supreme Court.

it had fong been an article of faith for many mede-
rate opponents of slavery that, confined to the Old
South, stavery wouid gradually die out, without
upheaval or bloodshed. They had been willing to
stand aside and wait for such an outcoma. Now it
appeared that slavery had to be vigorously attacked.
Rather than resolving the crisis over slavery, Judge
Tansey’s decision in Dred Scott v Sandford (1857),
had brought the nation’s two opposing factions
closer than ever to political stalemats.

Judge Teney died just before Lincoin’s re-election
in 1884, not knowing the outcome of the great Civil
War then raging across the land. Perhaps he did
know that his attempt to defand the South and its
way of fife with the Dred Scott decision had has-
tened the coming of the cataclysm which was
sweeping the old South away.

Rager Brooke Taney.



On the first day of 1863, President Lincoln
issued the Emancipation Proclamation as
a military measure by the “Commander-
in-Chief . . . in time of actual armed
rebellion against authority and govern-
ment of the United States ... .” The
Proclamation was part of a strategy to
crush the Confederacy without making
more enemies in the slave-owning border
states. [t proved a most powerful weapon
of war. Many saw an irony in the Presi-
dent’s proclaiming freedom for slaves in
only those regions still in rebellion, that
is, only in places where the government
had not the power to enforce its will.
Still, it would not belong before the grand
armies of the republic, each trailing its
throng of newly-freed people, advanced
across the doomed Confederate States of
America. More than two years remained
until the last Southern army laid down its
arms, but the Emancipation Proclamation
had already served slavery with a writ of
execution. African Americans throughout
the South, people who had been working
at their own emancipation through gener-
ations of escape and resistance, had no
doubt at all as to the meaning of the
Proclamation.

Article XII1

Section 1. Neither slavery nor invol-
untary servitude, except as a punish-
ment for crime whereof the party
shall have been duly convicted, shall
exist within the United States or any
place subject to their jurisdiction.
Section 2. Congress shall have power
to enforce this article by appropriate
legislation.
It was the Senate Judiciary Committee,
chaired by Hlinois Republican Lyman
Trumbull, that proposed the actual word-
ing of the 13th Amendment. But the
resolution echoes the language Thomas
Jefferson had used in the Northwest
Ordinance of 1787 to outlaw slavery in
the Ohio Valley wilderness.

The 13th Amendment sailed through the
Republican-controlled Senate in April
1864. Bur it wasn’t until half a year later,
on the last day of January 1865, that the
House passed the resolution and sent it to
the states for ratification. Northern vic-
tory in the war was now a certainty. That
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the courage of tens of thousands of black
soldiers with rifles and bayonets had
helped assure thar victory gave a renewed
fervency to the calls for universal
emancipation.
History was made on the day the votes
were counted and Congress passed the
13th Amendment; everyone knew some-
thing very important had happened. A
Republican Congressman described the
rejoicing beneath the dome of the
Capitol:

Members joined in the shouting

and kept at it for some minutes.

Some embraced one another, others

wept like children. I bave felt, ever

since the vote, that I was in a new

country . . .. emempare Y

Protester remambers
The amendment still needed ratification, Martin Luther King,
but no one in the Capitol doubted that 1950.

slavery had been dealt a death blow in
that place and in that hour.

It was not until December 1865 that rat-
ification by three-quarters of the states
bound the 13th Amendment to the Con-
stitution, and by then Abraham Lincoln
was dead.

While the 13th Amendment ended slav-
ery, it did not guarantee those freed of
full participation in American life, the
protection of law or the rights of citizen-
ship. In truth, a number of southern
states had passed what were called
“Black Codes," which were designed to
keep blacks in an inferior position. For
example, in Mississippi, freed slaves were
barred from any business except “hus-
bandry without ¥ special license and
were not allowed to rent property except
in towns and cities. The second part of
the 13th Amendment did give Congress
the right to enforce the end of slavery
with “appropriate legislation.” In face of
the Black Codes, the Congress passed the
Freedman's Bureau Bill and the Civil
Rights Act of 1866. The latter declared
that all persons born in the United States
were citizens, except indians who were
not taxed, and outlined certain rights
everyone should have. They included the
right to make and enforce contracts, to
sue, to inherit property, to own and sell
property and have the equal benefit and be
subject to the same laws as white citizens.
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In this there was a problem. Opponents
of the Act, including President Andrew
Johnson, pointed ont that under the Con-
stitution, only states had the power to
define the rights of their citizens. This
was not one of the powers granted by the
Constitution to the Federal Government.
To overcome this constitutional argu-
ment, (at the same time Congress was
working on the Civil Rights Act) it con-
structed another amendment to the
Constitution: the 14¢th.

The 14th Amendment declared that all
persons born or naturalized in the United
States were citizens of the nation and of
the state where they lived. The Amend-
ment also placed significant restrictions
on the power of the states. *‘No State
shall make or enforce any law which shall
abridge the privileges or immunities of
citizens of the Unired States; nor shall any
State deprive any person of life, liberty,
or property, without due process of law;
nor deny to any person within its jurisdic-
tion the equal protection of the laws,”

To be re-admitted to statehood, each of
the southern states that rebelled during
the Civil War would have to ratify this
amendment. By 1868, the 14th Amend-
ment was declared to have been ratified
and it became the supreme 'aw of the
land. In future years, this Amendment
more than any other would define and
expand the rights of Americans.

But the Republican Congress had no- vet
finished its work in amending the Con-
stitution. It also wanted to assure that
blacks would be able to vote in southern

state elections. Once they could vote,
reasoned the Congress, elected officials
themselves would have to afford them the
protections and rights of citizens or fear
being removed from office. The amend-
ment read:

“The right of citizens of the United States
to vote shall not be denied or abridged by
the United States or by any State on
account of race, color, or previous condi-
tion of servitude.”

Again the Congress got the power to
enforce the amendment and the rebel
states had to ratify it before they could be
re-admitted to the Union. The 15th
Amendment was finally ratified in 1870.

The scars of the Civil War did not quickly
heal, nor did the rights guaranteed by

the new amendments erase the 250-year
legacy of slavery for those who had suf-
fered under it or for their descendants.
Stili, the amendments planted seeds

that would bloom a century later when
the modern civil rights movement would
move America closer to the promise of
equal preection of law for all.

3 White supremacy and racism
gy did not snd with the Civil War
w1 as modorn KKK and Nazi
mombers demonstrate.
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Frederick Douglass

The life of Frederick Douglass, the grest African
American statesman, encompassed the most
momentous years of his people’s long history in
Amarica. He had besn born a slave about 1817 in
the slave state of Maryland during ths presidency
of sisveswner James Monroe, As he grew to
manhood, the South’s “psculiar institution” was
flourishing and slaveowners were beginning to be
possessad of a new confidence about the future of
8 culture based on slavery. When Frederick Dou-
glass died in 1895, slavery had been extinct for 30
years, but his people wers still not free, despite the
promises of “the Civil War Amendments”—the 13th,
14th and 15th amendments to the Constitution.

Given the name Frederick Augustus Washington
Bailay, he started calling himssif Douglass to throw
off slavehunters after he sscaped from bondage.
The fugitive slave’s first public appearance came in
1841 when he rose to address an sudisnce in Mas-
sachusetts. The effect was electrifying. Douglass
presented the striking figure of 2 tall, handsome
man possessed of a fine speaking voice, a leonine
head and lion's fiarce detarmination to match. Fre-
derick Douglass told the story of his own life in
slavery, the brutal treatment he had suffered, his
struggle to teach himself to read, his longings for
freedom and his two escapes, the second a suc-
cessful one. The turning point of Douglass’ personal
histary probably came the day he fought back
against an overseer bent on whipping him, forcing
the man to back off. He learned that resistance was
possible, even in slavery. Douglass’ account impras-
sed all who heard it and he scon became s paid
employee of the Anti-Slavery Sacisty.

When the Civil War came, Douglass rejoiced that
the “slaveholders themselves have saved our cause
from ruin.” He was always a step of two ahead

| SR

of his time and said from the baginning what many
Amsricans were still unwilling to admit—that
siavery was the root cause of the grest American
conflict. He was contemptuous of Abraham Lin-
coln's attempts to conciliste the South during the
early months of his presidency. l'ouglass grested
mesmncipaﬁmmhmﬁm,howwamsasim
that the war was “. .. no longer a mere strife for
territory ar dominion, but a contest of civilization
against barbarism.”

He had from the start urged that blecks be enlistad
as Union soldiers, recognizing nat only that such
action could hasten Northern victory, but also that it
would be more difficult to deny the rights of citizen-
ship to men who had worn the uniform of the United
States. Aithough Northern leaders wers at first
reluctant, it was not long before black regiments
ware being fisided. About 180,000 African Amsrican
men gventually saw service, representing 3 signifi-
cant part of the total Union enlistment. Douglass
heiped recruit some the regiments and he argued
against discrimination in pay and duties, and urged
retalistion against Confederate murder and enslave-
ment of black prisonsrs of war,

A few weeks before his death in 1895, Douglass was
asked what advice he would give to a young black
American. “Agitate! Agitats! Agitste!” the old man
answered,

Frederick Douglass.
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CHAPTER 7

In the late 19th and early 20th centuries,
the history of the Bill of Rights shifred
from a focus on the ideas contained in the
amendments themselves to their practical
meaning to the lives of Americans. The
country was changing. Urbanization, indus-
trialization, and immigration created new
and often conflicting conditions and ideas.
Increasingly, the U.S. Supreme Court was
forced to take a larger role in interpreting
the Constitution to confront deep divi-
sions in society. Social conflicts existed
between the desire of giant corporations
to enlarge their profits in the name >f
“‘free enterprise” and the srruggie of
organized labor and social reformers to
secure better and safer working condi-
tions. There were economic conflicts
berween the enactment of elaborate busi-
ness regulations under the state’s *‘police
power” and the call for a “‘laissez-faire™
" approach to encourage innovative entre-
preneurship. Indeed, the Court itself had
- - conflicts between the competing theories
. * 1 of “judicial activism” and “judicial
© % restraint.”

By mediating these debates when posed as
constitutional issues, the opinions of the
Court became the vehicle for determining
‘ the meaning of the Bill of Rights. Itis a
¥ measure of the heightened pace of judicial
I review to realize that before 1865, the
Supreme Court only found two federal
and 38 state statutes unconstitutional.
Berween 1865 and 1899, it struck down
18 federal and 126 state laws.

= 549
30

Acting under the Due Process and Equal
Protection provisions of the 14th Amend-
ment, coupled with the doctrine of Free-
dom of Contract, the Supreme Court
repeatedly overturned laws that restricted
businesses, regulated working conditions
or taxed corporations. In one year, 1895,
the Court upheld a federal injunction
against striking railroad workers (In re
Debs); severely limited the scope of the
Sherman Antirrust Act (United States v.
E.C. Knight Company) and struck down
the federal income tax law (Pollock v.
Farmers Loan & Trust). One scholar
referred to these decisious as *‘related
aspects of a massive judicial enrry into
the socioeconomic scene, . . . a conserva-
tive oriented revolution,”

While the Court busied itself with pro-
tecting big business under an expansive
interpretation of the 14th Amendment, it
turned a deaf ear to those blacks for whom
the Amendment had been enacted. In fact,
during the last decades of the 19th cen-
tury, blacks had lost most of what they
had gained from the passage of the 14th
and 15th amendments. By 1890, many
southecn states began passing what were
known as “Jim Crow laws.” These laws
segregated blacks from the white popula-
tion in housing, use of public facilities, in
public transportation and i< hotels. In
Plessy v. Ferguson (1896), tne Court estab-
lished the infamous *“‘separate but equal”
doctrine, which would permit Jim Crow
laws until it was overruled in Brown v.
Board of Education (1954).
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CASES AND CONTROVERSIES

Yick Wo v. Hopkins (1886)

The 14th Amendment guaranteed equal pro-
tection of the laws to all persons without regard
to any difference of race, of color, or of nation-
ality, To fulfill the true meaning of this com-

mand, the Supreme Court looks nos only at e e e e R
whether laws on their face are discriminatory, v

but also whether as applied they violate the Racial caricatures and
i?&ﬁfﬁ?é‘::nhémﬁ? s: ;r;.ncisco Lochner v. New York (1905) fon nmweew;z:‘m;
ordinance which made it a crime to run 8 laun- — during the 13th snd 20th

dry business in any building not made of stone Near the turn of the 19th century, the state centuries.

or brick, with such exceptions for wooden struc- legislarures had begun responding to the pleas

tures as city officials might choose to make. of social reformers and muckrakers. Among

Although the law itself said nothing about race them was Upton Sinclair, whose novel The
or nationality, the officials exercised their dis- Jungle, exposed the deplorable working con-
cretion in a patently discriminatory fashion. dirions in the Chicago stockyards. Then, the
They allowed 80 wooden laundries operated Supreme Court dealt the cause of working
by Caucasians, but rejected 200 applicants of people a serious setback. In Lochner v. New
Chinese extraction. In a nnanimous opinion by York, the Court invalidated a New York law
Justice Stanley Marthews, the Court beld that which prohibited bakeries from employing

the ordinance was applied so unequally and so workers for more than 60 hours a week or ten
oppressively that it denied equal protection of hours a day. The majority found that the stat-
the laws. While Asian-Americans would con- ute interfered with the freedom of contract
rinue to face discrimination, the Chinese and the 14th Amendment’s right to “liberty™
who stood up against an unfair law in San guaranteed to both the employer and the em-
Francisco demonstrated thar the Bill of Rights ployee, Since the law affected only bakers and
belongs to all Americans. not the general public, it could not be sus-

tained as a health measure. The Court pre-
dicted that if this law were upheld for bakers,
Racist images plagued other laws could be passed limiting the rights
Chinese Americans. ‘ of employers and employecs in a host of other
' businesses. If this happened, the Court rea-
soned, the right to freely contract the terms
and conditions of their employment would be
impaired.
In dissen, Justice Oliver Wendell Holmes
wrote: *“The Constitution is not intended to
embody a particular economic theory,” by
which he no doubt meant “laissez faire.” In
Holmes' opinion, duly enacted legislation
could be upset only if **a rational and fair man
necessarily, would admit that the statute pro-
posed would infringe fundamental principles
of our people and our law.”

Although the Court, twelve years later in
Bunting v. Oregon (1917), ignored Lochner
and upheld maximum hour and overtime wage
legislation, Lochner’s theory of *“substantive
due process” was used for three decades to
invalidate economic regulations. It was not
until the 1930s that Lockner and the doctrine
of “substantive due process” fell into disre-
pute, as the Court began to uphold the consti-
tutionality of pervasive New Deal legislation.

: : Today, given the breadth and depth of state
Chinsse Workers Iabor in the . and federal laws regulating almost every facet
Caidornia Goldfields. of working conditions, Lochner reflects an
almost quaint view in favor of keeping govern-
ment out of private business matters.

.
'39:3.%&‘%{3:;‘;‘:':":"‘

bl




When Homer A. Plessy, who was one-
eighth black, sat in the “White” car on
the East Louisiana Railroad, he was ar-
rested and convicted of violating the law.
The Supreme Court held that the object of
the 14th Amendment **was undoubtedly
to enforce the absolute equality of the
two races before the law.” In the same
breath it added, “but in the nature of
things it could not have been intended to
abolish distinctions based on color . . .”
The lone dissenter, Justice John Marshall
Harlan, complained that the decision
endorsed segregation which “permits the
seeds of race hate to be planted under the
sanction of law.”” Answering the claim of
the majority that segregation’s “badge of
inferiority™ exists “'solely because the col-
ored race chooses to put that constriction
on it,” Harlan wrote: “Qur Constitution
is color-blind, neither knows nor toler-
ates classes among citizens.”

The Court ignored the rights of other
minorities as well, In 1887 the Court re-
fused to apply the Civil Rights and Enfor-
cement Acts to the Chinese, and in 1889

Rosa Parks chatlenges segregation
by sitting i the white section of a
bus in 1956,

upheld a federal ban on Chinese immigra-
tion. Likewise, while federal policy patron-
ized American Indians by announcing the
goal that “‘the savage shall become a citi-
zen,” the Court, in Elk v. Wilkins (1884),
held that Indians were not citizens within
the meaning of the 14th Amendment.

Meanwhile, the majority of Americans
were enjoying an expansion of popular
democracy and progressive reform. The
work of the progressives inspired the third
wave of Constitutional amendments, be-
tween 1919 and 1920. They brought about
a federal income tax, direct election of
senators, prohibition and women’s suf-
frage. Ac all levels of government there
was an increase in the number of admin-
istrative agencies, commissions and boards.
Congress and the president exercised
unprecedented powers, which began to
reach into every facet of society and
threatened to restrict personal freedoms
and individual liberties in ways that often
escaped judicial review. A 1918 survey of
administrative law warned that “with the
great increase of stare acriviry . . . there
never was a time”’ when the value of the
Bill of Righes, “will have been so manifest.”

But the Supreme Court, under the leader
ship of Chief Justice William Howard Taft,
did not show much interest in the issues of
individual rights. Espousing Social Darwin-
ism, the survival of the fittest, the Court’s
opinions more regularly supported consti-
tutional protection for private property
and private enterprise. Between 1921 and
1933, an activist Courr struck down 14 acts
of Congress, 148 state laws and 12 city
ordinances, all because they placed unwar-
ranted governmental restraints on business
activity. But the same Court easily upteld
federal, state and local laws that helped
business, and others restrict the civil Jsber-
ties of union organizers, radicals, str:dent
pacifists and other critics of capitalism.

While Samuel Gompers, the famous labor
leader, would look back on this era and
bemoan the fact that “‘the courts have
abolished the Constitution as far as the
rights and interests of the working people
are concerned,” others were convinced
that the Court was fulfilling President
Coolidge’s aphorism that “‘the business
of America is business."

b2
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The Bill of Rights was 130 years old before
women were guaranteed the right to vore. The
women's suffrage movement can be traced to
the Seneca Falls Conveation in 1848, led by
Elizabeth Cady Stanton and Lucretia Mott.
The convention resolved *“that it is the duty of
the women of this country to secure to them-
selves their sacred righr to the elective fran-
chise.” Hopes that the coalition of abolition-
ists and suffragettes would lead to voting rights
for both women and blacks were dashed when
the 15th Amendment, ratified in 1870, only
addressed abridgment of the right to vote “on
account of race, calor or previous condition

of servitude,™

Arguing that the right to vote in a federal elec-
tion was a privilege of national citizenship
guaranteed by the 14th Amendment, Susan B.
Anthony voted in 1872 despite the fact that
the New York Constitution limited the fran-
chise to men. She was convicted of casting a
ballot in an election for which she was ineligi-
ble and fined $100.00. Many of her sister suf-
fragertes went to jail for demonstrations in
favor of women's right to vote. In spite of
many setbacks, these courageous women won
support for a constitutional amendment and
planted the seeds for greater rights for women
later in the century.

In 1912 Theodore Roosevelt's Progressive
Party endorsed women's suffrage and in 1919
Woodrow Wilson announced his support for a
constitutional amendment. In 1920, the 19th
Amendment, prohibiting denial or abridgment
of the right to vote in any election on grounds
of sex, was ratified. **The right to vote freely
for the candidate of one's choice is of the
essence of a democratic society,” wrote Chief
Justice Earl Warren in 1964, “‘and any restric-
tions on that right strike at the heart of
representative government.”

Susan 8. Anthony.
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CHAPTER

8

The vitality of America’s commitment to
freedom of speech is tested, not so much
in times of peace and tranquility, but in
times of war and external threats, real or
imagined. It is one thing to tolerate the
other person’s offensive ideas when you are
safe and secure; it is quite a different mat-
ter when you are threatened and at risk. It
is in those very times that the First Amend-

*\E}' L\ R ment is most needed and so often abused.
Y4 Modern First Amendment law, as articu-

lated by a series of pivotal Supreme Court
&: decisions, was inaugurated during and

after World War L. These cases —often in
RE ACT I (\ h N the words of dissenting Justices, not the

W l ™ majorities— represent the birth of our

contemporary law of free speech, free
press and free assembly.

No case epitomizes the early development
of the First Amendment better than
Abrams v. U.S. In 1918, five Russian Jews
were among a group of New York radicals
who strenuously opposed U.S. interven-
tion against the Bolshevik Revolution in
Russia. Four anarchists and one socialist,
they believed the Russian Revolution
“would lead ro the Int[ernational] Social
Revolution and the freeing of mankind.”

On August 23, 1918, the five distributed
leaflets, printed in English and Yiddish,
accusing President Woodrow Wilson of
hypocrisy for sending troops into Siberia
and exhorting the workers of the world
to “awake’ and ““rise.”” The more mili-
tant of the two circulars urged workers to
*‘spit in the face of the lying, hypocritical,
military propaganda.” It also warned that
“while working in the ammunition facto-
ries you are creating bullets, swords, can-
nons to murder not only Germans, but
also your most beloved, your best ones,

who are in Russia and who are fighting
for freedom,™

The five were arrested and charged with
violating the federal Sedition Act. Other
than writing, printing and circulating the
anonymous leaflets, no other overt acts
were charged and no adverse consequences
to the war effort were alleged.

Protesters sgamst U.S.
involvement in World War ¢,
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Popuiar anti-war
song in World War t

At the height of World War I hysteria,
President Wilson had signed the Sedition
Act. It made it a crime to *“willfully utter,
print, write, or publish any disloyal, pro-
fane, scurrilous or abusive language™
about the United States’ form of govern-
ment, Constitution, military forces, flag
or uniform. The Act also forbade the use
of any language designed ro bring any of
these things "into contempt, scorn, con-
tumely or disrepute.” The Act also made
it illegal for anyone to

“reillfully urge, mcite, or adveocate
any curtailment of production . . .
necessary or essential to the prosecu-
tion of the war . . . with intent by
such curtarlment to cripple or binder
the United States in the prosecution
of the war.”

The Act did not require proof that any
such “curtailment™ had actually resulted
or was even likely to occur.

The conviction of the Abrams defendants
was a foregone conclusion. In a real sense,
they did design the circulars to heap scorn
on President Wilson's policy toward
Russia and they did urge workers not to
make bullets. swords and cannons to kill
Russian workers, Thus, the importance of
the Abrams case is not whether the defen-
dants violated the statute, but whether
the statute violated the Constitution.

Antr-war protesters then and now
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Canes and L ontroveroes

Schenck v. United States (1919)

Tested against the government’s awesome
power during wartime, Schenck v. United
States was the first U.S. Supreme Court deci- ’
sion interpreting the First Amendment. In it, ‘ —

the Court unanimously upheld the conviction . ,
of a Socialist for mailing 15,000 leaflets to ~ 7 p
drafrees. The leaflet quoted the 13th Amend- .

ment (abohshmg Slﬂm), denounced the draft R ot e &amrm
as unconstitutional and urged young men to .

“‘assert their rights or else be ground into
“cannon fodder” to serve the interests of Wall
i Street. Tried under the 1917 Espionage Acr,
which made it a federal crime to publish any
false statement intended to obstruct the armed
forces, Charles Schenck was convicted without
any evidence that he had in fact corrupted a
single draftee. Writing for a unanimous Court,
Justice Holmes held that words could be
punished if they “creare a clear and present

. danger.” In words oft-repeated (and oft-

' misquoted) Holmes wrote, “The most strin-

|  gent protection of free speech would not
protect a man in falsely shouting fire in 2 .icums of 1920 “Red Rawds * at Elhs Isiana.
crowded theater and causing a panic.”

Senator McCarthy renews communist scare n 1950,




CHARLOTTE ANITA WHITNEY

Few would have predicted that the niece of
Supreme Court Justice Field and the descen-
dant of Mayflower voyagers would emerge in
1919 as 3 radical social reformer who chal-
lenged repressive legislation. Yet, Charlotte
Whitney's case set the stage for a historic legal
development with Justice Louis Brandeis’ ger-
mo&m of the First Amendment. Charlotte
Anita Whitney came to believe, firstas a
Socialist and later as a Communist, that the
problems of poverty, hunger and illness would
never be solved within the existing political
system. As a delegate to the convention of the
Communist Labor Party, her call to achieve
economic justice through the electoral process
was voted down. A more radical policy set by
the Industrial Workers of the World (the
“Wobblies™) was adopred. Still, because of her

speech, Whitney was charged with violating e
the California Criminal Syndicalism Act. SRR AL
Promprted by wartime hysteria, news of the L (33 B kg % ‘-
Russian Revolution, rumors of Bolshevik ter- e SRR THE DALY vopyp, L oW B ]
rorism and widespread labor unrest, the Syndi- pao: i @\%@\’;_ N S AN
calism Act made mere speech a crime. Under P dﬁgm‘ 2k wE !
the Act it became illegal ro advocate force and v-i.*fl?“iiﬂiséii w ‘ézi wn |

violence o »=complish “*a change in industrial 2 T = ‘
ownership or control,” or any political change. by MR IBSTEY Lo Rt e
After a highly publicized trial, Whitney was i e 8

convicted without any proof that she had 2 f
engaged or assisted in any violent acts. The
Supreme Court upheld her conviction. Because
Whitney's lawyers had neglected to raise cer-
tain issues, Justices Brandeis and Holmes con-
curred in that decision. But the poignancy of
Justice Brandeis’ separate opinion serves to
this day as a timeless declaration of the true
purpose of free speech and free association.
He wrote that those who won our indepen-

dence believed that:
“. .. freedom to think as you will and to
speak as you think are means indispens- i‘;‘;“;‘;’,’f‘c,",f “c‘ff;’: ?933'5 '
able to the discovery and spread of
political truth; that without free speech -

and assembly discussion would be futile;
that with them, discussion affords ordi-
narily adequate protection against the
dissemination of noxious doctrine; that
the greatest menace to freedom is an inert
peaple; that public discussion is a politi-
cal duty; and that this should be a
fundamental principle of the American
government.”’
On June 20, 1927, Whitney was pardoned and
she spent the rest of her life working for social
justice. Fourteen years after her death, in
Brandenburg v. Ohio (1969), the Supreme
Court vindicated Whitney and Brandeis and
ruled unanimously that criminal syndicalism
laws were unconstitutional.




Oliver Wendell Holmes, Jr.

When he retired from the Suprems Court in 1532,
after 30 yaars of service, Justice C".ver Wendsl!
Holmss, Jr, was called “the greatest of our age in
the domain of jurisprudancs, and onse of the great-
et of the ages.” The son of a fomous post and man
of Istters, Holmss fought in the Civil War, wrote a
comprehensive review of the common law, tsught at
Marvard Law Schoo! snd servad for 20 years as 8
Justice of tho Massachusstts Suprems Judicial
Court. Qutside of the ares of free speach, Halmes
exhibited great deference to the will of the tasjority
as expressed by duly electad logisiatures. in this
way he bacame a propanent of “judicial restraint.”
On the U.S. Supreme Court, particufarly in the 1920s,
Holmes becsms known as the “Grest Dissenter.”
Many of his dissents Ister provailed as the majority
visw. But soms scholsrs have concluded that
Holmes was “largely indifferent” to civil libsrtiss.
They paint out that in 1927 he agreed that a state
could constitutionally sterifize mental defectives
without their consent. “Three generations of imbe-
ciles are enough,” he wrote. Throughout 8 century
marked by the expansion of individual rights and a
hostility toward unwarranted government inter-
ference in private mattsrs, Hoimes held back. He
developed a jurisprudence which one scholar char-
acterized as standing for the proposition “that the
stato, as agent of the majority, can do what it lkes
until some other majority seizes powar.” Perhaps
mors than his specific rulings, Hoimes is honored
for elsvating the litersture of judicial decision. His
high intellect, unique style and his unflinching
capacity to engage his readers’ emotions, guaran-
tea him a place among the most influential Justices
o have served on the Supreme Court.

Oliver Wendol! Holmes, 1902,
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By the time the Abrams case reached the
U.S. Supreme Court, Justice Oliver Wen-
dell Holmes, Jr., already had begun to
tackle the knotty question of reconciling
freedom of expression with national secu-
rity. In March of 1919, Holmes wrote for
a unanimous Court upholding three con-
victions under the Espionage Act in the

Holmes® *“clear and present danger” test,
which had sealed the three prior convic-
tions, now, in his dissent, became the
*clear and imminent danger” test—a
shield to protect free speech. Congress
could constitutionally puniih speech only
if it actually presented an “imminent. . .
danger of immediate evil.” Holmes found

sthhmma.,. Schenck, Frobwerk and Debs decisions. no such danger from the “silly leafler” in
What Did Bs De? Based on a leafler, newspaper articles and Abrams. In essence, regardless of whether
e Gave Bis Lifc For Bia a speech, respectively, Holmes found that the Abrams defendants had falsely shouted
Countory. words which *‘creace a clear and present fire in a theater, they had not caused a panic.
1f Ho Was Willing To Give danggr fhaf they will bring about the sub- In time, the repression of controversial

HisLife, Aren't Yoo Wil-iag stantive ’evxls that Congress has a right to political speech, suffered by opponents of
To Lead Your Mon<y? prevent” can be punished without violat- the United States’ role in World War I and

ing the First Amendment. In perhaps his
most memorable phrase, Holmes wrote
that the First Amendment did not prevent
one from being punished for ““falsely shout-
ing fire in a crowded thearer and causing
a panic.”

But between those decisions in March
and the Abrams decision on November
10, 1919, Holmes’ views changed. He had
gained a new sensitivity to the values of
free speech, to the importance of experi-
mentation and to the need to trear dis-
senters mercifully.

When the Abrams decision was announced,
the unbroken line of unanimous opinions

by proponents of alternative economic
and political systems, would become the
exception, rather than the rule. To be sure,
America would experience another “Red
Scare’ and other episades of intolerance.
But the lessons of this era, taught in the
words of Holmes and Brandeis, would
serve the Bill of Rights well, as precedents
on which to build more widespread accep-
tance of the value of dissent in a demo-
cratic society,

STOP

THE WAR!
BRING THE

TROOPS
R |

ik‘-‘

upholding convictions for seditious speech
ended. Holmes dissented and Justice
Louis Brandeis joined him. Holmes wrote
that “the best test of truth is the power of
the thought to get itself accepted in the
competition of the marker.”

The United States
Supreme Court, 1916.
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CHAPTER 9

““t{ “hen Shall It ¢ Three Meet Againt"”

American participation in World War I in
1917-18 had enormous effects upon the
fabric of life in the United States. This
“Great War” marked the emergence of o
America as a major world power and ém?:g‘g:m';:x“ by
changed thc course of our legal history, debated teaching of
particularly in areas involving the Bill of gvolution.
Rights. Widespread fears of dissent, espe-
cially emerging from the Russian Revolu-
tion, provoked powerful governmental
attacks on civil liberties. The *“Red Scare™
of 1919-1920 combined restrictive federal
and state legislation and Supreme Court
decisions to chill political dissent and free
expression.

As the nation moved from wartime to
peace in the 1920s, American life became
more colorful and complex. The 1920s in
the United States had no central event
like a war to define its basic character.
Popularly known as *The Jazz Age,” the
20s highlighted Prohibition; illegal liquor
distribution and consumption; gangsters;
and radically new developments in music,
dance, literature, and personal fashion.
For many people, it was a time of “nor-
malcy,” in striking contrast to the wartime
environment of only a few years earlier.

Above all, widespread economic prosper-
ity caused a dramatic rise in the standard
of living for millions of Americans. Cars,
appliances, and new recreational oppor-
tunities such as radio and the movies
enhanced their quality of life. The elec-
tions of Warren Harding, Calvin Coolidge

Fedaral agent destroys
illogal alcohol.

Temperance art showi
the benefits of taking '
pledge against drinking
alcohol.
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and Herbert Hoover during this era
reflected widespread satisfaction with
social and economic developments and
priorities in America. Despite the impend-
ing catastrophe of the Depression, most
Americans appeared happier than at any
time in the recent past.

This reaction to “normalcy,” however,
was not universal. Large pockets of pov-
erty remained, especially among urban
and rural racial minorities, farmers, and
industrial workers. Ku Klux Klan activity
increased dramarically, bringing terror
and violence ro thousands of victims,
mostly African Americans. Labor unrest
and strife also spread throughout the
United States, fostered by low wages and
poor working conditions, strong employer
resistance to union organizing, and sev-
eral anti-labor legal de-isions in the
Federal Courts.

Other legal changes during the 20s had
powerful implications for the Bill of
Rights. A key development was a decision
by the United States Supreme Court in
1925. In Gitlow v. New York, the Court
took the momentous step of ruling that
the word “liberty” in the due process
clause of the 14th Amendment of the Con-
stitution includes liberty of speech as guar-
anteed by the First Amendment. Known as
the incorporation doctrine, this meant
that the same restrictions applying to the
Federal Government in the First Amend-
ment also apply to state and local govern-
ments. After Gitlow the same rights that
people had regarding freedom of religion,
of speech, of the press, of petition, and of
assembly in the national arena would now
apply everywhere. A person could now
speak or worship freely without inter-
ference from any level of government —all
resulting from the Supreme Court’s bold
use of the 14th Amendment.

Deeper social, economic, and political
realities also affected the Constitutional
rights of American citizens and other resi-
dents. The post-war prosperity of the
1920s turned quickly into unprecedented
economic disaster, making life desperate
for millions of Americans. Caralyzed by
the great stock market crash of 1929, a
devastating combination of institutional
and natural calamities changed the social,

political, and legal landscape of life in the
United States. The tumultuous events of
the 1930s are vital in understanding both
the effectiveness and limitations of the
Bill of Rights in actual practice.

In 1933, at the time of the first inaug-
uration of President Frarklin Delano
Roosevelt, 25 percent of the American
labor force was out of work. In the Presi-
dent’s words, “one-third of a nation” was
*“ill-housed, ill-clad, and ill-nourished” —
a far cry from the “pockets of poverty” of
the 1920s. The grim pattern of urban bread
lines and the resulting human despair
became the hallmark of life during the
Great Depression. To add to the tragedy,
once-fertile land turned into dustbowls,
with all the accompanying human suf-
fering described by John Steinbeck in
The Grapes of Wrath.

That memorable novel, like the equally
classic documentary photographs pro-
duced under the authority of the Farm
Security Administration, chronicled the
human tragedy of uprooted, impover-
ished Americans moving westward from
Oklahoma, Arkansas, and several other
states. Agricultural decline and economic
stagnarion forced these “‘Oakies” and
“Arkies” to migrate elsewhere, especially
to California, to seek subsistence wages
as migrant field laborers.

Lsbor Protests at Republic Steel, 1837,
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. . Gitlow,
Cases and Controversies 1978

Gitlow v. New York (1925)

In 1925, New York radical agitator Benjamin
Gitlow published a pamphlet eniitled *“The
Left Wing Manifesto.” Like many communist
wrir*ags of the era, this essay was full of inflam-
ma ory rhetoric encouraging workers to organ-
ize strikes and revolutionary actions to over-
throw the capitalist economy and government.
Gitlow was thoroughly direct in his appeal:
“The proletariat revolution and communist
reconstruction of society . . . is now indispen-
sable . . . The Communist International calls
the proletariat of the world to the final
struggle!™

Not surprisinply, the authoriries responded
harshly to such revolutionary prose. Gitlow was
swiftly indicred and convicted for violating the
New York criminal anarchy statute. In his
appeal to the U.S. Supreme Court, he claimed
that this law was unconstitutional because it
violated his right to freedom of expression
under the First Amendment. Gitlow’s lawyers
asked the Court to ignore a major legal prece-
dent and cule that the First Amendment applied
to the states as well as to the Federal Govern-
ment. In 1833, the Supreme Court had ruled in
Barron v. Baltimore that the Bill of Rights
only protected citizens from actions of the
Federal Government. Under this decision, the
free expressioa rights of the First Amendment
restrained only Congress and other agencies of
the National Government. States like New
York were free to regulate or even ban politi-
cal s es and publications, including the
revolutionary efforts of Mr. Gitlow.

Walter Pollak, one of Gitlow's lawyers, used
an imaginative legal argument for his client.
Instead of attacking the Barron decision
directly, he maintained thar the 14th Amend-

ment was the truly applicable provision of the
Constitution in this case. He claimed that the
lnnfuage of that Amendment, which says “*nor
shall any State deprive any person ofli.glib-
erty, o:dpropeny, without due process of law,”
included liberty of the press as guaranteed in
the First Amendment. The basic point, there-
fore, was that no state could deprive a person

of freedom of expression without violating the
14th Amendment.

Pollak was obviously persuasive. Justice
Edward Sanford’s ruling for the Court estab-
lished the incorporation doctrine thar fund-
amentally expanded the rights of free expres-
sion to restrain all governmental bodies
throughout the United States: “For present
purposes we may and do assume that freedom
of speech and of the press—which are pro-
tected by the First Amendment from abridge-
ment by Congress—are among the fundamen-
tal personal rights and ‘liberties’ protected by
the dne process clause of the 14th .\mendment
from impairment by the states.”

This extraordinary expansion of freedom of
the press, ironically, did nothing for Benjamin
Gitlow himself, at least not immediately. The
Supreme Court held that New York had not
violated Gitlow's First and Fourteenth Amend-
ment rights because “The Left Wing Manifesto™
was not mere philosophical expression, but
rather ‘direct incitement.” The Court upheld
his criminal conviction on this ground.

After serving time in prison, Gitlow continued
his radical political activity. Much later in his
life, he turned from his past and became a
leading spokesperson for right-wing move-
ments. Some of his later writings were equally
inflammatory, distributed nationally by extre-
mist organizations like the Christian Crusade
and the John Birch Society. These provocative
political expressions, however, caused no
legal problems for their author. The 1925 deci-
sion of Gitlow v. New York ensured that they
were fully protected by the First Amendment.

Left-wing propa-
ganda magazine of




S L ALMAR SIITOT MBS Ak

4 PreSIdent Asks Fifteen-Judge
preme Court in Shake-up

--.-.m—--.. oo

99 00 i @ et s, ¢ ¢

mm'v. =R

---~-~.-.. ~

[T Yo i

Ll

LS Y

Q§Q* "‘Iﬁ"\‘
el v 3 ¢ u‘




Migrant work was harsh and the pay was
minimal. Equally tragic was the human
reaction to these migrant families. Fre-
quently cursed and ill-treated on their trek
westward, they also encountered legal
barriers totally prohibited by the Consti-
tution. Many “Oakies” were turned back
by state and local police authorities at the
California state line. Informed bluntly
that there was no room for people with-
out adequate funds, they were often denied
the right to travel guaranteed by the
privileges and immunities clause of Sec-
tion 2 of Article IV of the Constitution
and fortified by the Ninth and Fourteenth
amendments.

To compound American domestic trou-
bles, the labor unrest of the 1920s inten-
sified during the following decade. Orga-
nized labor had been suppressed for many
decades. Under Roosevelt’s New Deal
Administration, however, laws like the
Wagner Act helped unions to obtain rec-
ognition from large corporations. This
legislation added to the more basic rights
of working people to organize, assemble,
and seek redress of their grievances by
exercising their First Amendment rights.

The struggle to fully implement these
rights was not without violence on bath
sides. Bloodshed was commonplace and
police were often employed in the inter-
ests of management. Professional strike
breakers were used to defeat the organiz-
ing efforts of many labor unions. Striking
workers abused strike breakers and sabo-
taged factories. One horrific incident
took place on Memorial Day, 1937. About
a thousand workers at the Republic Steel
Company in Gary, Indiana and their fam-
ilies attended a rally, where they planned
a protest march to the plant, a short dis-
tance away. They never reached their des-
tination because the police charged the
crowd with tear gas, clubs, and bullets,
killing several marchers.

The Great Depression era also generated
significant legal developments. The New
Deal Administration had been regularly
frustrated during the 1930s when many of
its key economic and social legislative
acts were declared invalid by a more con-
servative Supreme Courrt. In response,
Roosevelt sought to reorganize the Court

b adding as many as six new members.
This “court-packing” plan failed. Yet, the
political pressure from the White House
succeeded in modifying the Court’s hos-
tility to New Deal reforms. By the end of
the decade, Roosevelt had filled several
vacancies on the Court with justices more
sympathetic to his programs.

In 1937, the Supreme Court also extended
the incorporation doctrine. In Palko v.
Connecticut, the Court held thar the due
process clause of the 14th Amendment
prohibits states from depriving people of
rights “implicit in the concept f ordered
liberty.” The case required the selective
incorporation of the Bill of Rights into
the 14th Amendment. The practical effect
of this decision has been the absorption
into the due process clause of almost all
the provisions of the Bill of Rights. Fol-
lcwir < the rationale of the Palko case,
the n. * r protections of the Bill of Rights
are now fully applicable to state and local
governments.

Polico and strikers clash in 1937,



Margaret Sanger
(1879-1966)

Mrs. Margaret Sanger.

Trained as 8 nurse, Margaret Sanger began warking
in the slums of New York City in 1912. She quickly
discovered that the poor heaith and misery of slum
mathers were frequently caused by constant child
hearing or illegal abortions, somstimses self-induced.
Sanger Ister wrote about the case of a 28-yesr-old
mother of three young children who tried to end her
OWn pregnancy using an instrument borrowed from
a naighbor. A doctor and Sanger saved the young
woman's life, but when she pleaded for “the sacret”
to prevent future pragnancies, the doctor said he
could do nothing to halp her. At this time, it was
against the law for even doctors to provide informa-
tion about contraception. Three months lster, the
young woman was dead after another attempt st a
self-administsred abortion.

Sanger decided to abandan her nursing career and
bacame a crusader for the freadom of women to
choose whathsr to bscoms a mother and how many
children to have. Sanger coined the term, birth con-
trol,” and, in 1914, wrote s pamphlet describing
different contraceptive mstheds. in 1916, she and
her sister opened the nation’s first birth contro!
clinic in a poor section of Brookiyn. A fow days after
the clinic opensd, Sanger was arrested and then
convicted for illagally distributing contraception lit-
ergture. She was sentenced to a month in jail. The
New York Court of Appaals upheld her conviction,
but it also ruled that physicians could legally pre-
scribe comtraceptives.

Following World War |, at a time when Americans
were attempting 10 “return to normalcy,” Sanger
challenged American marality by stepping up her
sfforts to spread information about contraceptive
devices and msthods. “No woman can call hersaif
free who does not own and control her own body,”*
she wrots in 1920,

After the Second World War, Sanger helped to
found the internationa! Plann@d Parenthood Federa-
tion, She also raised funds for research into mare
sffective birth control methods. This effort finally
ted to the development of “the pill” in the 1850s.
She siso continued her campaign against anti-
contraception laws. One ysar before Sanger died,
the U.S. Supreme Court ruled that state lews forbid- 8
ding the sale of birth contro! devices to married
persons violated their right to privacy and were
unconstitutional (Griswold « Connecticut, 1985).
Margaret Sanger had inspired a changa in what is
protecter under the Bill of Rights.
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CHAPTER

10

Nothing in human history is comparable B ania e g

to the Second World War. From 1939 to oA & A
1945, the war killed more people, dis- T~
rupted more lives, and had more profound ‘~_\ R
emotional, economic, political and social .
consequences than any other war in his-
tory. The Allied battle against the Axis
powers of Germany, Italy and Japan also
had enormous implications for domestic
life in the United States.

The U.S. had been committed psychologi-
cally, politically and economically to the
lied cause ever since the Nazi invasion
of Poland in 1939, Formal American in-
volvement in the Second World War began
after the Japanese bombing of Pearl Har-
bor, Hawaii on December 7, 1941. The
war brought a resurgence of optimism to
an American public still ravaged by the
massive economic hardships of the Great
Depression of the 1930s. Military spend-
ing and industrial mabilization for the
war effort provided the nation’s economy
with the boost it needed for full recovery.

The new ¢ conomic optimism was tempered
by a powerful fear of a Japanese invasion
of the U.S. mainland. The military and many
Americans saw Pearl Harbor as merely

the first of several porential targets. Res- el /.
idents of California, Oregon and Washing- Japanese Amencan family

ton in particular saw their own communi- finds house vandalized when
ties in imminent danger. Widespread they return home

public fear soon transformed itself into
attacks on fellow citizens and resident
aliens of Japanese ancestry. Fueled by
persistent but unproved rumors that the
Japanese-American community contained
spies and saboteurs, the press began a
campaign to demand their evacuation.

Fearful Americans were prepared to
believe anything, despite the absence of
evidence: that Japanese-American domes-
tics were gathering intelligence informa-
tion for transmittal to Tokyo and that
Japanese-American farmers were hoard-
ing food supplies to feed an invading Imper-
ial army. Hostile signs and violent inci-
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increasingly common in the early months L A L3I
of 1942, Faced with growing political A Ll

and military pressure, President Franklin CITY WIDE F ORUM

Roosevelt Proc‘aimed Executive Order ROOSEVELT HIGH
2066 on February 19, allowing military JAN. 2 0n _ 8 P M
commanders to designate areas “from B

WPA Postor




-

Ordered evacuated in 1942 from their homes and °-.':
reiocated to desolate camps, most Japansse-
Americans saw few aiternatives 10 complying.
Reluctantly, they setded their affairs, sold whatever
property they could, gathersd the fow possessions
permitted, and reported for transportation to tempo-
rary detention centers. They endured the emotional
stress of confinement and the humiliation of being
regarded as traitors and spies.

Some resisted the order to relocate. Men like
Gordon Hirabayashi, Fred Korematsu, Minoru Yasw
and others refused 1o obey, suffering arrest snd
imprisonment for their courageous conduct. Yasui
had seen enough discrimination sgainst Japanese-
Americans all of his ife. As a boy, he watched his
father forced to abandon his dream of becoming a
lawyer because he was unable, as an Asian, to
obtain American citizenship. Yasui resoived to fight.

Becoming a lawyer himself, Yasui knew well how
his nisei frisnds, second generation Japanese-
Amaricans, suffered discrimination in jobs and
housing. Following Peart Harbor, he tried to serve in
the United States Army, where he held a commis-
sion as 8 reserve officer. He was informed that he
was unacceptable for service.

The military curfew order for persons of Japanese
ancestry infuriated him. He believed the order vio-
1ated the Constitution. Testing the curfew, he noti-
fied the military of his refusal to obey. Inevitably, he
soon tanded in jail. Shortly after posting bail, the
military issued the evacuation order. Again, Yasui
refused to comply. Within the week he was arrested
by military police. Soon he was on his way to the
temporary detention facilities in Purtiand where
other Japanese-Americans from Oregon were sent.
Then he was sent on to a camp m rural Idaho.

Returned under guard to Portland, he was convicted
of the original curfew violation. His expedited appeal
to the U.S. Supreme Court failed, and he and
Hirabayashi's convictions were upheld when the
Court sustained the curfew order. As a result, he
served nine months in jail before being returnad to
the Idahe internment camp. While there, he contin-
ued to protest the unjust incarceration of his people.

Years later, Yasui continues to feel angry about the
events of 1942 to 1945. Even though his own convic-
tion has been vacated, he sees the experience in
broader historical terms: “This should never be
done to anyone eise, but the sad thing is that it
could happen agam. Unless wae are all vigilant to
protect the rights of others, it can happen to us.”




which any or all persons may be
excluded.” Under this order, 110,000
Japanese and Americans of Japanese
descent were removed from their homes
and jobs in the Pacific Coast states and
interned in remote camps scattered
throughout the western and southern
United States.

The relocation proceeded without major
public opposition. The legal issues were
decided in 1944 by the Supreme Court in
Korematsu v. United States. This case
upheld the exclusion order by declaring
that it was within the Constitution’s war
power for the military to conclude that
the presence of the Japanese-Americans
constituted a present or potential danger
to American security. Dissenting Justices
Owen Roberts, Frank Murphy and Robert
Jackson maintained that the relocation
was unconstitutional. They cited the con-
stitutional mandare that the writ of habeas
corpus shall not be suspended and the
Fifth Amendment guarantee of due proc-
ess of law.

The deeper roots of this internment of
110,000 people lie in a century of anti-
Asian attitudes and actions in America
preceding Executive Order 9066. Nativist
sentiments, racist legislation and legal
decisions, and overtly violent acts against
Japanese-Americans long before Pearl Har-
bor provided the broader context of
public fear. For some, the attack on

Pearl Harbor was a convenient pretext to
make enormous profits from Japanese-

Americans forced to liquidate their prop-
erty and possessions at prices far below
market value. In spite of these hardships,
thousands of Japaneie-Americans served
with distinction in the U.S. armed services
during the war.

Wartime fears in the early 1940s generated
other, less well-known examples of politi-
cal measures infringing the fundamental
values of the Bill of Rights. The imposi-
tion of martial law and the suspension of
constitutional rights in the Texsitory of
Hawaii from 1941 to 1944 was one of the
most glaring. Imposed in the original fear
of immediate invasion by Japan, military
control of Hawaii began only a few hours
after the attack on Pearl Harbor. The ter-
ritorial governor and the military com-
mander announced that civilian courrs
were closed and that all governmental func-
tions were placed under the Army's con-
trol. The military regime assumed total
political and administrative power over
Hawaii's population of 465,000 people.

Persons suspected of disloyalty, mostly of
Japanese descent, were rounded up and
imprisoned. The Army decreed compul-
sory fingerprinting, maintained strict cen-
sorship on the press, broadcasting and the
civilian mails, instituted a rigorous cur-
few, and enforced blackout orders keep-
ing civilian homes datkened after sunset.
Military control, in short, was total. It
lasted throughout the was:. long after the
fear of imminent invasion had passed.

Serious criminal cases were conducted by
military tribunals rather than civil couris.
Trials were judged by military officers with-
out juries. Wristen charges were not fur-
nished to criminal defendants and arrests,
searches and seizures of evidence were
made without warrants. Trials in Honolulu
lasted abour five minutes each, with guilty
verdicts in more than 99% of the cases.

Japanese Here
Begin Exodus

Netioa's Greatest Mam Evacastion Starts
n Yanguard of 15,000 Sosthisnd Nippenere
Meves te Owens Valley Concentration Coater
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Korematsu v. United States (1944)

The evacuation and imprisonment of more than
110,000 Japanese-Americans in 1942 is widely
regarded as one of the darkest moments in our
constitutional history. Yet. the United States
Supreme Court upheld the internment in its
1944 decision in Korematsu v. United States.
Executive Order 9066 called for three mea-
sures in officially designared military areas: (1)
persons of Japanese descent were placed under
curfew from 8:00 P.M. until 6:00 AM.; (2)
they could be excluded from these areas by a
military order: and {3) they would be relo-
cated to internment camps until their loyalty
to the United States could be determined.

Each part of the order raised major constitu-
tional issues and were resolved in separate deci-
sions of the Supreme Court. Its first ruling,
Hirabavashi v. United States, upheld the crim-
inal curfew conviction of a Japanese-American
who disobeyed both the curfew and the exclu-
sion orders. The Court declined to consider
the more sertous issuc of the exclusion order.

More than a vear later, in December, 1944, the
Court ruled on the other parts of the evacua-
tion program. In Korematsu, the Court found
no constitutional barrier to excluding an
American citizen of Japanese descent from his
home town in California. In 2 companion case
decided the same day, Ex Parte Endo. the
Court avoided a constitutional decision on the
internment itself. It merely noted that pro-
longed detention was not authorized.
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The rationale of all three Japanese-American
cases reveals how the Supreme Court bowed to
the overwhelming military and political pres-
sures of wartime fears. Above all, it refused to
examine the factual basis for the military's
judgment that Japanese-Americans were secu-
rity risks threatening national security, Ignor-
ing the fact that no Japanese-Americans had
committed any espionage or sabotage since
Pearl Harbor, the Court nored that 1t **cannot ‘
say" that the military determinarion was wrong.

Justice Frank Murphy, dissenting in Koremats,
strongly attacked the military for making whole-
sale judgments based on racial stereotypes.
Justices Robert Jackson and Owen Roberts
also found the majority’s opinion constitution-
ally flawed. Many vears later, political scien-
tist and lawyer Peter Irons discovered defin-
itive evidence that the government deliberately
misled the Court on tssues about the military
necesstty of the evacuation. Following his rev-
elations, federal cour - in the mid-1980s set
aside the criminal convictions of Gordon
Hirabayashi, his co-defendant Minoru Yasui.
and Fred Korematsu. The United States Con-
gress also provided reparation payments to
survivors of the internment camps. Legally.
justice finally prevailed. Historically, the Japa-
nese Exclusion stands s a dark chapter in our
past when the Bill of Rights failed to protect
individual rights.

_
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Prisoners convicted under marual law tri-
bunals sought legal relief from the Federal
Courts. Finally, in February, 1946 —five
months after the Japanese surrender ended
World War 11—the U.S. Supreme Court

in the companion cases of Duncan v.
Kahanamoku and White v. Steer declared
that the trial of civilians by military courts
had been without legal authority. This
judicial declaration from the highest
court in the land reaffirmed the principle
that constitutional rights are as important
in times of war as in times of peace.

Wartime hysteria affected other civilian
groups in the United States during the early
1940s. Women and ethnic minorities found
increased economic opportunities result-
ing from military needs and intensified
production requirements. Still, the deeper
anxieties of wartime increased the long
history of racial tension in the United
States. The atmosphere in Los Angeles,
for example, was tense and volatile, par-
ticuiarly against the Chicano community.

In 1942, the press promored fears of
Mexican crime, focusing especially on
voung Mexican-American men wearing
“zoot suits,” long jackets and srousers
flared at the knees and tight = .ne ankles.
The Los Angeles City Council passed an
ordinance that prohibited the wearing of
zoot suits and police roamed throughout
Mexican-American areas making searches
and terrorizing the population. In August,
1942, a young Mexican was found near
death on a dirt road near the Sleepy
Lagoon just outside the city. After his
death, the police rounded up 22 gang
members and beat confessions out of
them. Several were convicted of murder
and other serious criminal charges. For-
tunately, this miscarriage of justice was
later reversed.

A similar episode occurred the following
year in Los Angeles, when soldiers and
sailors, who took the zoot suit as a sign
of disloyalty, stormed into bars and other
establishments. They beat young Chicanos,
tearing the zoot suits from their bodies.
Civilian and military police did rot stop
the rampage, and even arrested young Mex-
ican-Americans on baseless charges. The
local press meanwhile intensified the hys-
teria. The riot eventually ended, but the
long term consequences affected Southern
California for decades to come.

The Second World War ended in a total
military victory against the fascist powers
of Europe and Asia. It signified a remark-
able accomolish:nent for a unified Amer-
ica capable of mobilizing enormous
resources in a common struggle against
totalitarian forces. At the same time, the
experience of the war, with all its atten-
dant fears and anxieties, revealed again
that constitutions and laws are not enough
in themselves to ensure domestic liberry.
The experiences of the Japanese-American
internees, the civilian residents of Hawaii
and the Mexican-American youth of Los
Angeles illustrate the continuing tension
between the ideals of the Bill of Rights,
especially in times of political stress and
military emergency.

World War Il victory celebration 10
New York Citv
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When the United Stares dropped atomic
bombs on the Japanese cities of Hiro-
shima and Nagasaki on August 6 and
August 9, 1945, the Second World War
ended and a new world began. The nuclear
age altered forever the political relation-
ships among nations and began several

Y ggad\ws of mtanon berwesn the

of America and the

ality of world poli-
the second half of

national relationships, but also domestic
life in che United Stares.

The conflict between the U.S. and the
Soviet Union, brewing even before the
end of World War II, intensified quickly
after the defeat of the Axis powers. Under
dictator Josef Stalin, the Soviet Union
brutally secured control over most of
Eastern Europe. Soviet domination of the
region through n.ilitary conquest and poli-
tical subversion generated pov-erful coun-
ter measures by the United States and its
Western European allies. In March, 1947,
U.S. President Harry Truman announced
the Truman Doctrine. With it, the United
States sought to contain Soviet expansion
by prov:dmg for American economic and
resources to resist Soviet advances
in Greece, Turkey and elsewhere in Europe.

This opening phase of the Cold War led to
a set of complex American responses to
Soviet power in the final years of the 1940s:
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the Marshall Plan, the North Aclantic
Treaty Organization (NATO), and the Ber-
lin airlift. Then in September of 1949, the
Soviets exploded theif own atomic bomb,
three years earlier than expected. In Feb-
ruary 1950 the British revealed that a
scientist who worked on the American
atomic bomb had rurned over valuable
secrets to the Soviers. These events both
fostered and intensified widespread pub-
lic fear in America about a potential

-nuclear war with the Soviet Union. The
press ran stories on the dangers of Soviet
power and focused attention on internal
threats of communist infiltration and sub-
version. Rumors >f communist spies
abounded, compounded by actual revela-
tions of Soviet espionage activities in
Europe and the United States. Alger Hiss,
a former official of the State Department,
was accused of being a member of the
Communist party and a spy for the
Soviers. Eventually, he was convicted of
perjury. Communists Julius and Ethel
Rosenberg were accused of supplying
atomic bomb secrers to the Soviet Union.
Convicted of conspiracy to commit espio-
nage, they were executed in 1953, Both
the Hiss and Rosenberg cases ware very
controversial at the time and are debated
even today.

The reactions in America might be com-
pared to those immediately after the 1941
Pearl Harbor attack, when concern about
Japanese invasion and subversion devel-
oped into public hysteria. Anxiety abour
Soviet political and military powers was
well-founded. Many also sincerely believed
that America was in danger. It is debate-
able, however, whether the genuine dan-
gers of internal communist infiltration
justified the degree of legislative and
executive actions taken to ensure loyalty
and restrict First Amendment guarantees
of association, press and speech, and
Fifth Amendment protections against self-
incrimine sion.

President Truman initiated a series of in-
terna. policies that intensified throughout
the 1950s. Loyalty programs, the Attorney
General’s list of subversive organizations,
and criminal indictments of American
Communist leaders generated a climate of
fear throughout the United States. Many

people worried about their past political
associations, including youthful efforts
during the Depression that might be con-
strued as sympathetic to communism,

Some sought to dispel suspicion by de-
nouncing present and former friends and
colleagues. Loyalty oaths were required in
schools, colleges, government agencies,
and even private companies. The FBI
increased surveillance of real and imag-
ined political radicals. Immigration offi- - ——
cials subjected aging immigrants with
“suspect™ backgrounds ro harassment
and even deportation. Hundreds of prom-
inent artists, intellectuals and political
dissenters had their passports withdrawn,
effectively denying them the right to
travel abroad for political expression,
economic survival, or any other reason.

This pattern of political repression consin-
ued in several other forms. The House
Un-American Activities Committee and
Senate Internal Security Subcommittee
regularly summoned people, particularly
in the arts and entertainment comiauni-
ties, to explain their political beliefs and
identify others who might be Communists.
Many state legislatures created their own
versions of these federal investigating
entities, with little regard for constitu-
tional guarantees of free expression, due
process of law, and freedom from self-
incrimination. Those asserting their right
to remain silent were dubbed “Fifth
Amendment Communists.” They could
be subjected to dismissal from jobs, nega-
tive publicity and severe public ostracism.
People lost their livelihoods because of
past or present political beliefs and aSso-
ciations. Blacklists became a factor in
employment, most powerfully in the
Hollywood film and television industry.
Some who defied the investigating com-
mittees were indicted for contempt of
Congress and served periods of
imprisonment.




Jossph McCarthy and his aides.

Holtywood writers go on trial for

contemqt of Congress, 1950.

Senaror Joseph R. McCarthy

Jossph R. McCarthy, U.S. Senator frem Wisconsin
from 1947 to 1957, was a central figure during the wave
of political repression in the sarly Cald War ers. His

stage for soveral years, resulting from his skill in
manipulsting the media.

As 8 young man, McCarthy practiced law in Wis-
consin, soon gaining election as a circuit judge. Dur-
ing World Wsr I, he served with tha Marines, earn-
ing the rank of captain. in 1948, he won the race for
the U.S. Senate in Wisconsin. His early years there
wene abscura.

McCarthy’s rise to naticnal prominence began wih
a speach on Februsry 9, 1950, in Whesting, Woest Vir-
ginia. Mo claimed that he had in his hand a list of
205 communists ssrving in the Fedaral Government.
e ropeated s allegations, capturing national atten-
tion for the next four years. Trading on his war
record and tough talk, won him enormous popularity
in & nation wracksd with fears of Soviet power and
Challenged to produce svidence of his charges,
McCarthy refused. Instead, he produced new alle-
gations for radio and tolovision. When he became
Chairman of the Senate Permanent Investigations
Subcommittee in 1953, he used unidentified inform-
ors and made more unfounded accusations, ruining
lives and careers in the process.

In 1954, he accusod the Secretery of the Army of try-
ing to conceal evidence of espionuge that McCarthy
had uncovered at Fort Monmouth, New Jersey. The
Army in turn accused the Senator of improper con-
duct by trying to gain fovorable treatment for an Army
privats, 8 former consultant to his senate subcom-

mittes. Lengthy televised hsarings on the charges
relating to the Army followsd. McCagity's perform-
ance had oxpfike hisgrue charactsiaghagenersl
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Not all Americans supported the govern-
mental actions. As early as 1952, a series
of protests called for an end to the inves-
tigations. In addition, a number of Holly-
wood stars went ro Washington to denounce
the accusations against fellow acto=s.

Senator Joseph R. McCarthy of Wiscor.-
sin was a relatively late entry into the
“witch hunring’ zeal of the 1950s. An
opportunist, he seized on the mounting
fear 1o advance his own political career.
His unique gift for manipulating the media,
through groundless but effective charges
of communist subversion, enabled him to
occupy center stage for several years. His
activities came to provide the label of
*McCarthyism,” the tactic of publicizing
disloyalty or subversion with little
evidence.

The pervasive fear of those times had an
impact on the intellectual and cultural life
of the nation. Books and magazines were
removed from stores and libraries and
even personal collections in private homes.
Foreign mail was carefully scrutinized for
subversive influences. Books, paintings
and films by writers and artists with left-
wing association. “ecame suspect. Finan-
cing and distribution of controversial
materials became difficult, driving many
creative people from their lifelong work
in public communication. Teachers at all
educational levels became cautious about
their classroom comments and private
discourse. In short, a powerful chill on
the free expression of ideas hovered over
the political landscape.

Throughout this era of McCarthyism, the
Supreme Court had ample opportunity to
define citizens’ rights under various pro-
visions of the Bill of Rights. Some of the
Court’s decisions upheld the rights of citi-
zens to speak freely, to associate with
people of their own choice, and to be
afforded proper procedures in defending
themselves against allegations of subver-
sion. Other decisions by the high court
held that the government’s interest in self-

preservation ourweighed individual rights
of free expression and political dissent.

The ambivalence of the Supreme Court
during this era was reflected in two major
decisions sbout the constitutionality of
the Smith Act, which made it a criminal
offense to advocate the violent overthrow
of the government. In 1951, the Court
held in Dennis v. United States that this
legislation violated no provision of the
First Amendment. In 1957, however, the
Court held in Yates v. United States that
the Smith Act did not forbid advocacy
and teaching of forcible overthrow as an
abstract principle, except “where such
advocacy is directed to inciting or pro-
ducing imminent lawless action and is
likely to incite or produce such action.”

Eventually, the decisions of the Supreme
Court and public opinion re-affirmed the
doctrings of the Bill of Rights. Joseph
McCarthy was discredited and died in
near obscurity. The House Un-American
Activities Committee was disbanded.

Most Americans came to regard the tac-
tics and consequences of the era as a
tragic injustice. Yet it still stands out as a
time like those of the Alien and Sedition
Acts, the ““‘Red Scare™ following World
War I, and the unfair treatment of the
Japanese during the Second World War,
that tested America’s values as expressed
in the Bill of Rights.
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Paul Robeson

Paul Robason was one of the most talented persons
of his ara. An accompiished athiste, actor, concert
singer, orator, musicologist, snd potlitical and civil
rights activist, his achisvemsnts were legendary. He
was one of the first African Amsricans to become an
All-American in college football and was a star in
college baseball, baskstball and track. He was the
third black to graduate from Columbis Lsw Schoaol
and smong the first major blsck film stars to bacome
internatignally famous. As a stage actor he gave a
memorabls parformancs of Shakespsara's Othello
and bacame one of America’s finest concert artists.
He spoke more than 20 languages, including Chinese
and Russian. As a political figure he worked for Afri-
can ond African American liberation. His achisve-
ments spannad a kfetime from the eany 20th century
to his death in 1978,

Equally ramarkabls, comparstively few Americans in
the 1890s have ever heard of Paul Robason. The major
reason is that he was one of the most prominent of
the thousands of victims of McCarthyism. Mighly
sympathetic to the Sovist Union and a believer in
communist ideals, Robsson was sffectively black
listed during the 1350s. Openly and proudly radical,
he enraged his accusers. As 8 result, he was unable to
earn a living despite his international fame. Owners
of concert halls and recording studios succumbed to
pressure to deny him performances. Record stores
refused to camy his recordings, cutting off his ray-
gty incoms. TheFBlfoltowedhmtommgs.
performances in black churches, and home.

Like hundreds of other artists, he was catled to tes-
tify before the House Un-American Activities Commit-
tee, where his defiant refusal to cooperate only pro-
vaked more troubls. in 1950, the State Department
cancelled his passport on the grounds that his trav-
ais abresd were not in America’s best interest.
Exiled in his own land, Robeson lost the right to per-
farm overseas, his only_remaining source af income.
He filed suit to regain his passport. In 1858, after
eight years, the Suprema Court in the case of Kent v
Dufles ruled that the Sscretary of State did not have
the right to denv a passport becsuse of @ person's
afteged communist hefisfs or associates. Beyond the
value of this legal victory to himssif, Robeson's pass-
port struggle helped to establish the right of ali
Americans to travel abroad.

Mis passport restored, Robason resumed his artistic
carerr. He gava concerts throughout the world and
once again pe.formed Othello in England. He contin-
ved to speak critically about American demestic and
internstionst policies. But he nsver truly recovered
from his ordeal with McCarthyism. Young Americans
of all ethnic backgrounds, who might today look to
Paul Robason as a role model for human creativity,
know little or nothing of his accomplishments.

Paul Rebason as Othello, an actor, and 8 palitical activist.

With the ciwil rights move-
ment, American artists and
writers could no longer get
away with vicious racist
stergotypes.
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Throughout the nation’s history, Ameri-
cans of African descent have suffered
lives marked by discrimination and hard-
ship. Millions of slaves endured incal-
culable suffering from their entry into the
American Colonies in the 1600s to the
abolition of slavery by the 13th Amend-
ment of the Constitution in 18635. In 1868,
the 14th Amendment finally gave black
men full citizenship and promised them
equal protection under the law.

Despite some immediate gains in the after-
math of the Civil War, the legal and politi-
cal rights of African Americans deciined
dramatically after federal troops with-
drew from the South, returning it to local
white rule. Dismal economic conditions
of sharecropping tmade life little better
than it had been under slavery. Many freed
blacks alsc found themselves the victims
of terror by lynching, rape and brutal
assault. Throughout the latter part of the
19th century, denial of their rights was
legally sanctioned by a series of racist
statntes based on the thzory of white
Supremacy.

Known as “Jim Crow” laws, a derisive
slang term for black men, these laws estab-
lished different rules for blacks and whites.
Theae laws promoted and institutionali: .
racial segregation, in all phases of life
from birth to death, including hospital:.
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orphanages, schools, public transporta-
tion, hotels and restaurants, recreational
facilities, and burial grounds. Signs
marked *““Whites Only”* and “Colored”
prevailed throughout the region. This
legalized racism found support in a series
of Supreme Court decisions in the late
19th century, including Plessy v. Ferguson.

The reality was thar facilities for blacks
were separate, but completely unequal.
Racial discrimination dominated overtly
in the South and more subtly in other geo-
graphic regions. Jim Crow laws were only
part of the problem facing African Ameri-
cans. Unwritten rules barred them from
many jobs and commercial establish-
ments. Ku Klux Klan violence kept them
*in their place.” Following World War I,
race riots ignited throughout the United
States, frequently directed against return-
ing black soldiers. African American
groups and individuals fought back, cre-
ating civil rights organizations to pub-
licize racial violence discriminarion and
to seek relief in legislatures, courts and
elsewhere. Still, new Jim Crow laws were
enacted and economic and political rights
for Llacks were minimal chroughout the
1920s and 30s.

The aftermath of World War II catalyzed
some deeper changes in American race
relations, bringing social reality more into
line with constitutional ideals. By 1948,
President Truman had taken measures to
promote racial equality, urging Congress
to enforce fair voting, hiring and transpor-
tation practices throughout the country.
As Commander in Chief Truman also
ordered the complete integration of the
armed forces. Many called for more action
from the President and Congress, but
strong southern political resistance
proved a powerful block.




Dr. King W Negroes and White Sympatbnzers Demand

March on Washington

crowd. Across-the-Board End of Discrimination

WASHINGTON ® — In a great, dramatic demon
stration, more than 200,000 Negroes and white sym
pathizers massed before the Abraham Lincoln Me
morial Wednesday and demanded across-the-boarc

. abolition of race discrimination.
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Thousands of Ku Kiux Klan
marchers in Washington D.C.,
circa 1920s.
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By the 1950s, civil rights acrivities accel-
erated, heralding profound changes in
American law and society. The Eisenhower
Administration downplayed new measures
to promote racial aquality, forcing civil
rights groups to turn to the courts to re-
dress legitimate grievances. In 1950, the
National Association for the Advance-
ment of Colored People mounted a legal
assault on educational segregation, chal-
lenging the “separate but equal” doctrine.
Winning some key decisions concerning
discrimination in higher education, the
NAACP soon focused on segregated pub-
lic schools. On May 17, 1954, the Supreme
Court ruled unanimously in its favor,
holding that separate educational facili-
ties a. . “inherently unequal,” violating
the 14th Amendment equal protection
clause. Brown v. Board of Education was
;s a landmark decision and a signal victory
for civil rights forces in the United States.
The case overruled the ““separate but
equal” doctrine and stimulated a genera-
tion of massive social protests and
activism on behalf of racial justice.

The opening battle occurred in December,
1955, in Montgomery, Alabama, when
Rosa Parks refused to relinquish her bus
seat to a white passenger. Jailed for her
defiant act, she sparked a successful black
boycott of the city bus system. Mobilized
by experienced black labor leaders and
women community organizers, the dem-
onstrations were soon led by Dr. Martin
Luther King, Jr., who advocated non-
violent resistance to unlawful authority.
Influenced by the writings of Thoreau
and Gandhi, King conceived a strategy of
civil disobedience to compel authorities
to implement the human rights guaran-
teed 9C years earlier by the 13th and 14th
amendments.

Social protest soon became a daily reality
in the segregated South. Black student sit-
in demonstrations began in Greensboro,
Nerth Carolina in February, 1960, to
demand equal service from 2 Woolworth
lunch counter. The sit-in movement spread
rapidly; by April, 50,000 people had par-
ticipated in sit-ins or support demonstra-
tions in 100 southern cities and towns.
More than 3,000 persons were arrested,
as the nation watched with interest and
anxiety. Freedom riders organized by the
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Congress of Racial Equality took buses
into Georgia and Alabama, seeking to
integrate waiting rooms, lunch counters,
public restrooms and drinking fountains.
Regularly met by mob violence and police
brutality, hundreds of freedom riders
were beaten and jailed.

New, more militant civil rights organiza-
tions like the Student Non-violent Coordi-
nating Committee entcred the arena of
public protest. Young blacks and increas-
ing numbers of northern white supporters
moved into African American communi-
ties throughout the deep South, organ-
izing demonstrations, teaching in “Free-
dom Schools,” and registering voters.
Their activities prompted harassment in
arrests, violence, and occasionally even
death. The motto of the era was “purting
your body on the line.”

In August 1963, civil rights leaders orga-
nized a massive march on Washingron,
culminating in a rally of more than
250,000 people demanding jobs, freedom
and full implementation of constitutional
rights for racial minorities. Dr. King’s
stirring *“I Have a Dream” speech inspired
thousands of new civil rights advocates to
work vigorously for these goals. The polit-
ical impact of these efforts was obvious.
Still facing strong resistance from south-
ern democrats, a reluctant President John
F. Kennedy finally proposed comprehen-
sive civil rights legislation to Congress,
admitting privately to civil rights leaders
that street protests had forced his hand.
Soon after Kennedy's assassination in
November, 1963, Congress enacted land-
mark civil rights legislation with the
strong support of the new presxdent
Lyndon Johnson. KR

-



Jaes NG L GnTroversies

‘iorman Rockwen cover ot U S.
*Agrshals escorting schoo! airi
~0 @ Previousiy segregates
»ChoOoL

Brown v. Board of Education (1954)

On May 17, 1954, the Supreme Court’s nine
Justices announced their unanimous decision
in the four cascs grouped together and known
as Brown v. Board of Education. This case was
one of the most important in the 20th century,
a landmark ruling that segregation of children
in public schools, authorized or required by
state law, violared the 14th Amendment guar-
antee of equal protection of the law. Speaking
for the Court, Chief Justice Earl Warren relied
on modern scientific evidence in concluding
that school segregation produced feelings of
inferiority in black chil reducing their
motivation to learn. Warren and his colleagues
held, accordingly, that segregated educational
facilities are inherently unequal.

The Brown decision was a political triumph as
much as a major departure from existing legal
doctrine. The Court was particularly sensitive
to the political implications of its decision
when the case was first argued in 1952, His-
torical evidence suggests that the Court was
seriously divided. Several Justices were con-
cerned about the probable reaction of violence
and civil disord~c among white Southerners if
the Court ruled school segregation unconstitu-
tional. Chief Justice Fred Vinson, who had
written earlier opinions striking down segrega-
tion in universities, appeared reluctant to
extend those opinions to the public schools.

Vinson died in 1953 before a final decision in
the case. His replacement, California Governor
Earl Warren, had the opposite view. He was
determined to overturn “separate but equal”
doctrine and equally determined to orchestrate
a unanimous decision in a case of such politi-

cal magnitude. With the assistance of Justice
Felix Frankfurter, the new Chief Justice used
his considerable political skills to accomplish
this goal.

For all its hisrorical and ::nsnt:t;:lnal signifi-
cance in declaring equal educati run-
e B S e e
in scope. upreme Court
issued no gerdm to the defendaiit school boards

on when they should end their prac-
tices. Instead, the Court waited a full year
before becoming more specific.

In its clarifying decision, sometimes called !
Broton v. Board of Education 11, the Court
required school boards to *“make a prompt
and reasonable start” toward compli It
directed the lower courts to issue orders to
schools to admit black children “with all
deliberate speed.” Such lan reflected a
concern for the political realities of the time.

A common response to the Court's decision
was outright defiance and evasion. Only later
would the promise of the Brows decision
become a rea'ity. Yet, chroughow the next 20
years, Broton served as precedent to end seg-
regation on public transportation, recreational
facilities, court houses, housing and virtually
every other public institution. The decision
was the critical catalyst for the momentous
civil rights activities that forever changed race
relations in America.
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Angry whites jeer Efizabeth Eckford as
she tres to attend segragated hgh
schoot in Little Rock. Arkansas. 1357,



The Civil Rights Law of 1964 enforced
the right to vote, authorized the govern-
ment to bring suit to protect equal access
and use of public facilities and education,
and established a Fair Employment Prac-
tices Commission. The Voting Rights Act
of 1965 suspended literacy and other voter
tests that had been used for decades to
disenfranchise African American citizens.
Ir also authorized federal supervision of
voter registration in states with demon-
strable records of racial discrimination in
the electoral process. Together, these laws
expanded the role of the national govern-
ment as a guarantor of civil rights, pro-
viding new legal “muscle” to implement
existing constitutional rights.

The peak of federal legislative activity was
accompanied by even more social protest
and civil unrest. Demonstrations occurred
in the North as well as the South, because
African Americans in urban ghettos still
lived in massive poverty, despair, and de
facto segregation, despite their newly
acquired legislarive rights. The confronta-
tional mood of the mid-1960s was stim-
ulated by the emergence of the “Black
Power” movement, influenced by the
ideas of historical and contemporary rad-
ical black leaders like W.E.B. DuBois,
Marcus Garvey, Paul Robeson, Malcolm
X, Stokely Carmichael, Huey Newton
and others.

The gains of the civil rights movement from
the mid-$0s to the early 70s encouraged
other groups to fight with equal vigor for
political and judicial recognition of their
own rights. The Women's Liberation move-
ment developed in the 60s and 70s. Led
by Bella Abzug, Gloria Steinem and Berty
Freidan, this prompted a newly proposed
constitutional amendment: the equal
rights amendment. Though not ratified,
it served as a rallying point to assure
women full participation in society.

Latino activists, especially in the South-
west, also organized and pressed for
change. In one example, Cesar Chavez led
a movement to assure better treatment
and economic benefits for the thousands
of migrant farmworkers. Others pressed
for greater representation in state and
Federal Government.

OXFORD, Miss. (AP)—Hordes of combat.
ready troops clamped rigid control on this
seething southern town Monday night after
the enrollment of James Meredith, a Negro,
ended segregation at the University of Mis-
sissippi.

Native Americans from throughout the
country became effective advocates for
better education and greater recognition
of their unique cultures. They also fought
for more autonomy and political partici-
pation in running their own affairs.

Asian Americans fought for an end ¢o dis-
criminatory iramigration practices and
redress of past wrongs such as those that
arose from the Japanese Internment dur-
ing World War II.

Disabled Americans pressed for funda-
mental changes in how society treats
those with special needs. They promoted
awareness for and equal access to public
facilities, better special education pro-
grams and medical reform.

Gays and lesbians organized to repeal dis-
criminatory legislation, to forbid unfair
hiring practices and to change public per-
ceptions of sexual orientation. With the
tragedy of AIDS in the 1980s and 19$0s,
the movement also rallied to assure ade-
quate medical research and organized
collective efforts to fight the disease.

All of the movements, like the early civil
rights cause, have met with resistance.
Many have provoked major controver-
sies; others have provoked a reaction on
the patt of majority Americans. They have
met with the claim that radical social
change has come too fast or has gone too
far. Some have met resistance on the basis
of moral or religious deliefs. Yet all of
these movements demonstrate thot the
doctrines contained in the Bill of Rights
are not absolute. While great disparities
still exist in the United States, perhaps the
ultimate significance of the Bill of Rights
emerges when people, not just lawyers,
judges and politicians, assume respon-
sibility for determining ~nd implementing
its meaning.
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Thurgood Marsnail

Few blacks born in 1908 could aspire tp @ career 8s
a lawyer, much less as a membsr of he United
States Supreme Court. Great grandson of § slave
and son of @ Pullman steward, Thurgood Marshall
beceme e dramatic exception to the modest expec-
tations of black Americans in the early part of the
20th century. He was born in Baitimore and
attended schools as 8 boy. After gradu-
ating from thae historically biack Howard University
Law Schoo!, he began practicing in 1933. In 1538, he
became chief counss! of the Lega! Defense Fund of
the Nationa! Association for the Advancement of
Cotored Peuple.

This role would soon propel him to nationat promi-
nence. The NAACP Legal Defense Fund was the key
fegal arm of the broader struggle for justice and
civil rights. By 1950, Marshali and his lsgsl col-
lsagues moved into high gear on 8 sustained attack
on segregsted education at all levels. Marshall
began this crusa2> by winning important legal victo-
ries in the Supreme Cuurt. His efforts efiminated
state practices in universities and professional
schoals that failed to provide equal education for
African American applicants.

The biggest chatlengo lay ahead. Working with cli-
onts in the segregated South, Marshafl was ready
to attack the long standing “separate but equal”
doctrine in public schools. His struggies were both
legal and pofitical. He even faced powerful internal
resistance in his own organization. Many Civil rights
activists bafieved that it was premsature to take on
the entire system of segregated public schools.
Fearing that the Suprems Court would succumb to
widsspread public resistance to scheo! integration,
they urged caution. Determined to proceed,
Marshall carried the day.

He and his staff of lawyars worked furiously to
make the most effective case. in 1552, he presentsd
the legal argument that eventually resulted in the
landmark decision of Brown x Board of Educstion in
1954, Marshall departed from traditional legal strat-
egy by presanting the Suprems Court with persua-
sive evidence from the fialds of psychology and
so~igl sciance about the sffects of sagregation on
schoo! children. Still, his basic argument was that
no reading of the Canstitution could support seg-
regation. This victory for African American children
in the courts made Marshall a civil rights hero as
well as 8 national figure.

In 1961, President John F. Kennedy eppointed him to
the U.S. Court of Appeals. in 1955, Fresident Lyndon
Johnson made him Soficitor General. Two years
tater, Johnson appointed Marshafl to the Supreme
Court, where he became the first black to occupy
the position of Associate Justice. For more than
twenty years, Associate Justice Thurgood Marshall
voted to expand the Bill of Rights by favoring greater
free expression, more restrictions on police miscon-
duct, and increased opportunities for racial minor-
ities, weifare recipients, and other marginal groups
in American society. A long illness prompted him to
retire in 1991. When asked to sum up his role as a
tawyer and justice, Marshali said, “He did what he
could with what he had.” For those who suffersd
from segregation or who had litt.2 power, na one did
more.

Thurapog Marsnai surrounges o
students on steps of Supreme Lourt
J3usiding.
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In 1215 Magna Carta guaranteed that
Men shall only be punished according to
“the Law of the Land.” In 1354 Parlia-
ment re. ast the idea as “Due Process of
Law.” J. mes Madison adopted the phrase
wken he \vrote the Fifth Amendment and
the aucnors of the 14th Amendment used
it in their wo. ding. The Supreme Court
first interpreted Jue process in Murray's
Lessee v. Hoboken (1856). The Court
defined it as the settled usages and modes
of proceedings in English law, “*before the
emigration of our ancestors,” that were
not unsuited to the civil and political con-
ditions of America. Given such an elastic
definition, it is no wonder that the contro-
versy over the rights of persons charged
with crimes continues to capture the
attention of lawmakers, the police, the
courts and the public at large.

From knotty questions of search and sei-
zure to the right to counsel, from the right
against self-incrimination to cruel and
unusual punishment, volumes have been
written about due process. The core
issues of d:1e process involve reconciling
the legitimate needs of a sociery to main-
tain law and order and the fundamental
right of every citizen to be protected from
unconstitutional surveillance, arrest, con-
viction and punishment. Ironically, per-
haps the most basic of all due process
rights —that one is presumed innocent
until proven guilty —appears nowhere in
the Constitution or the Bill of Rights.

The Supreme Court has addressed due proc-
ess questions on a case-by-case basis,
applying various formulations of the “fund-
amental fairness’ test. For example, the
Court has asked whether a particular pro-
cedural safeguard is “of the very essence
of a s.neme of ordered liberty.” Another
test employed by the Court has been
whether a rule or procedure is dictated by
a “‘principle of justice so rooted in the
traditions and conscience of our people ~s
to be ranked as fundamental.”” Gr the
Court has asked whether a challenged
procedure imposed by the state violated
““those canons of decency and fairness
which express the notions of justice of
English-speaking peoples evern: toward
those charged with the most heinous
offenses.” If the answer to any of these
questions is “yes,” the Court will invoke
the due process clause of the 14th Amend-
ment and apply it to all states.

94

Pofice arrest murder suspect
in New York City.




1930 cartoon.

HABEAS CORPUS:

“THE GREAT WRIT
OF LiBERTY™
~

Even before the Bill of Rights was adopted, so
valued was the Writ of Habeas Corpus, that it
wi's guaranteed in the ext of the Constitution
itself (Art. I, Sec. 9). Habeas Corpus is a court
order ing any official who holds some-
one in custody to bring that person before a
mmmdimﬁfythelesalgonrhfonhem-
teaint of personal libervy. If all else fails,
Habeas Corpus serves as a last resort to gain
release from illegal detention or imprisonment.
{:;satice Felix Frankfurrer wrote, “It is not the

ing of empty chetoric that has treated the
writ of habeas corpus as che basic safeguard of
freedom in the Anglo-American world.”

ing the Civil War, when a civilian was sen-
10 death by a court martial, even though

the local grand jury had refused o indict him,
his life was spared when the Supreme Court
granted & Writ of Habeas Corpus (Ex Parte
Milligan). And whien Americans of Japanese
descent, whose loyalty was unquestionad, were
confined in internment camps against their will,
it was a Writ of Habeas Corpus that finally
won their release (Ex Parte Endo).

Currently, habeas corpus is most often invoked
in death penalty cases. Some claim that many
of these petirions are frivolous and that chey bog
down the courts in endless paperwork simply
to delay the process. Yet, according to the
American Bar Association, petitioas for habeas
corpus are granted in 40% of all death penalty
cases. Recently, the U.S. Supreme Court showed
a willingness to carefully scrutinize a second
petition and deny it on the finding that the
petitioner had abused the writ (McCleskey v.
Zant, 1991),

For example, in the 1963 case of Duncan

v. Lowuisiana, the Court considered the

question of whether a person accused of a
misdemeanor punishable up to two years

imprisonment could be denied a jury trial

by state law. The Court reviewed the impor-

tance of jury trial in English and Colonial

Law. It also cited the Sixth Amendment

which guarantees jury trials in criminal

prosecutions. The Court found thar trial

by jury in criminal cases is *fundamental

to the American scheme of justice.” There-

fore, the due process clause of the 14th

Amendment requires states to provide a

jury trial in serious criminal cases. Because

the crime charged against the defendant m
called for punishment *“of up to two YOUR LOCAL

years’® imprisonment, a jury trial would M
be required under the Sixth and Four- .
teenth amendments. An expanded right to -
jury trials taken from the Sixth Amend-

ment had become incorporated through

the 14th Amendment and made to apply

to the states.

However, the Court has not always reached
this result. In a later case the Court decided
that a 12-person jury, though deeply rooted
in English and American practice, was
not fundamental. As a result, the defen-
dant’s Sixth Amendment rights were not
violared when he was convicted by a six-
person jury. In short, the 14th Amend-
ment due pProcess clause did not require a
12-person jury.

The Warren Court in the 1960s dramati-
cally “‘federalized” state criminal proce-
dures by applying federal notions of due
process to the states through the 14th
Amendment. More and more state crimi-
nal procedures were forced to change. In
some cases, gross abuses of due process
bv law enforcement officials forced the
Court to police the police. In a 1936 case,
Brown v. Mississippi, a black male sus-
pect in a murder case was beaten and tor-
tured for hours by police before he con-
facsed to the crime. The Court ruled that
such police methods have no place in a
free s aciety and that confessions extrac-
ted uader such methods are “inherently
unreliable.”

Unflinchingly, the Court barred the admis-
sion of illegally obtained evidence [Mapp
v. Obio, (1961)], and guaranteed indi-

!

-
et



gents the right to counsel [Gideon v.
Wainwright, (1963)]. It prohibited pros-
ecutors from making adverse comments
to the jury when a defendant exercised
his constitutional right against self-
incrimination by dec'ining to take the
stand [Griffin v. California, (1965)]. The
Court guaranteed the right to confront
witnesses [Pointer v. Texas, (1965)], and
assured criminal defendants the right to
use compulsory subpoenas to obtain use-
ful evidence [Washington v. Texas,
(1967)]. Of course, no case more stands
for this judicial revolution than Miranda
v. Arizona (1966).

These rulings required great changes in
law enforcement and se: . :ff a great debate
about the meaning of the Bill of Righrs.
Those opposed to the changes argued that
by forcing states to follow these rules. the
Court had upset the balance betwe - od-
eral and state power. Others argued that
the Court was no longer merely making
decisions about law, but had begun to
legislaze by making rules that the states or
federal law enforcement officials had to
follow. Asiae from these arguments that
the Supreme Court had tampered with
the separation of powers and checks and
balances in the Constitution, the Court
was also accused of being unfair. Why
should counvicted criminals receive new
trials, or reduced sentences, or, in some
cases, be released, because of law enforce-
ment errors? Others believed that the Court
had gone overboard perverting the Bill of
Rights to help criminals, instead of con-
sidering the victims of crimes, or their
families. The legislative and executive
efforts of the Reagan and Bush Adminis-
trations, and the efforts of the Justices
they have appointed, sought to alter this
situarion. Recent decisions, without
directly overruling the precedents of the
Warren Court, have begun to limit their
effects.

n 1990, the Court, in an opinion written
by Chief Justice Rehnquist, upheld suspi-
cionless stops and examinations of all
drivers at “‘sobriety checkpoints® (Michi-
gan Department of State Police v. Sitz).
These checkpoints seemed to be generaily
accepted by the public as a minor incon-
venience in the fight against drug and alco-

-d

Clarenc:
Earl
Gideon
and

the Right
To Counsel

Whan he stols s pint of wine and 8 fow coins from 8
cigarette machine at the Bay Harbor Peolroom in
Psnama City, Rorida, Clarence Earf Gideon could not
have besn thinking about changing constitutions!
lowe. At his tris! on August 4, 1981, Gideon mads a
simple request: Mo asked the judge to appaint &
lawyer for him because he was too poor to sff.rd
cne. When his request was rejectod and he was
convicted, Gideon appesied his cass. The Rorids
courts uphsid his convictior  he submitted a
petition to the Supreme Cou: ., nandwritten in pen-
cil. He claimsd “that all citizens tried for s felony
crime should have ald of counsel” Iif he had bsen
trained in the Isw, Bideon would have reslized that
all the precedents were against him. The Court had
ruled that the Sixth Amendmsnt required the appoint-
mant of counse! to all indigent foderal criminal defon-
dants. But, when it cams to state criminal defon-
dants charged with a non-capital crime, the
Supreme Court had ruled in Betts « Brady (1942)
that a free lswyer was required only under “special
circumstances.” Those included illiteracy, youth, men-
tal iliness or the complexity of the charges. Gideon's
cass challenged that rule. The Court acknowledged
Gideon's need for 9 lawyer to prosent his constitu-
tignal arguments and appointed Abe Fortas, who
would later sit as a Justice of the Suprems Court.
On March 18, 1963, in Gideon v Wainwright, tha

- Court overruled Betts v Brady and held that Gideon
had a right to counsel. Writing for the majority,
Justice Huge L. Biack, who had dissentsd in Betts,
declared, “The right of one charged with crime to
counsel may not be deemed fundamentsl and essen-
tial to fair trials in some countries, but it is in ours.”
Gidean, a petty thief, had expanded the rights of

all Americans.
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CRUEL AND UNUSUAL PUNISHMENT

The Efectric Chasr.

The Eighth Amendment bans “cruel and
unusual punishment.” In 1958, Chief Justice
Earl Warren, in Trop v. Dulles, wrore that
these words mandated “civilized” merhods of
punishment compatible with *‘the digniry of
man.” The Amendment *must draw its mean-
ing rrom the evolving standards of decency
that mark the progress of a maturing society.”
In 1972, in Furman v. Georgia, a closely divided
Supreme Court struck down all state death pen-
alty laws because they were so lacking in clear
standards that judges and juries were arbitrarily
condemning people to death *“wantonly and
freakishly.”

By 1976, Congress and thirty-five states had
passed new capital punishment laws. When
tested in the Supreme Court that year, those
that imposed a mandatory death sentence for
murder were struck down as repugnant to “the
respect for humanity underlying the Fighth
Amendment.” But those that established
**guided discretion™ were upheld. For example,
in Gregg v. Georgia the law required a jury to
first find guilt and in a second stage ro weigh
“aggravating” against “mitigating”
circumstances.

The Court has continued to grapple with the
death penalty, outlawing mandatory execution
for “cop killers” in Roberts v. Louisiana (1976),
and prohibiting death sentences for rapists in
Coker v. Georgia (1977). It also banned execu-
tion for the crime of felony-murder where the
defendant did not participate in the murder
(Enmund v, Florida, 1982). Yet, in many other
cases, the Court has sustained the death penalty.
While according to opinion polls the grear
majority of Americans support the death pen-
alty, the Court will be called upon to make deci-
sions of life and death for many years to come.

hol abuse. Yet, in terms of our Fourth
Amendment rights, Sitz represents the
first time thar the Court has authorized
police searches and seizures of presump-
tively innocent persons for criminal law
enforcement purposes, without any indi-
vidualized suspicion. In dissent, Justice
Stevens characterized the halting en
masse of unsuspected ordinary citizens
as one of the "hallmarks of regimes far
differcnt from ours.”

In March 1991, a closely divided Court, in
its 5-4 decision Arizona v. Fulminante, also
written by Chief Justice Rehnquist, held
that the admission into evidence at a cri-
minal trial of a coerced confession would
not automatically require a reversal if the
court concludes that the error was “harm-
less.” In a sharply worded dissent, Justice
Bryon White and three other Justices
argued that **a coerced confession is fun-
damentally different from other types

of erroneously admitted evidence.” The
dissenters relied on earlier precedents for
the rule that “‘there are some constitu-
tional rights so basic to a fair trial that
their infraction can never be treated as
harmiless error.”

Ironically, the new Rehnquist Court is
now itself accused by some of being an
activist body, legislating rather than adju-
dicating. One thing is clear: debates over
the essential meaning of the Bill of Rights
and due process will continue.
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Tonee oticer dispavs Miranga \WVarning,

Miranda Rights

Ernesto Miranda was arrested on charges of
kidnapping and rape. He was picked out of a
lineup by the victim, interrogated for several
hours and then signed a co ion. He had dot
been advised thar he did not have to answer
any questions or that he could have a lawyer
present. The Supreme Court reversed Miranda's
conviction on the grounds that the Fifth
Amendment guarantees the right of a suspect
to remain silent unless he chooses to speak in
the “unfettered exercise of his own will.” The
majority opinion, written by Chief Justice Earl
Warren, showed that the Court distrusted
police procedures employed in a secret “inter-
rogation environment.” In Miranda, the Court
set minimum procedures that the police must
follow at the outset of interrogation. The
police must clearly inform the accused of the
right to remain silent, that any statement made
may be used as evidence in court against the
accused; that the accused has the right to the
presence of an attorney; and that if the accused
cannor afford an attorney, one will be appoin-
ted to represent the accused. Chief Justice
Warren wrote that “[t]he warnings required
and the waiver necessary in accordance with
our opinion today are prerequisites to the
admissibility of any statement made by a
defendant.’ The debate over Mirazda began
immediately and persists to this day. The dis-
senting justices warned that the ruling
weakened law enforcement and created rigid
rules not required by “‘the more pliable dic-
tates” of conventional due process used up to
that time.

Mapp v. Ohio (1961)
Doliree Mapp and The “Exclusionary Rule™

When seven policemen appeared at her door in
Cleveland, Ohio, demanding entry in search of
a bomb suspect, Dollree Mapp kept them wait-
ing while she called her lawyer. He told her to
stand her ground unless thty produced a search
warrant. The police broke the lock, waving
what they said was a “warrant” at Mapp.
When she tried to read it, they grabbed it back
and handcuffed her. While searching her two-
story house, they happened upon a suitcase
belonging to a former boarder. It contained
sevual material consisting of “four little pam-
phlets, a couple of photographs and a little
pencil doodle.” Mapp was cgarscd with pos-
sessing “‘lewd and lascivious™ materials.
Although the Ohio Supreme Court found that
the evidence was “unlawfully seized during an
unlawful search,” it was still admissible and
her conviction was upheld. But in 1961 the
U.S. Supreme Court, by a 5-4 decision, held
that under the Fourth Amendment the evi-
dence should not have been used at trial. The
Court ha? expanded the Exclusionary Rule to
all state, as well as federal, crimes. Justice
Tom C. Clark wrote that the Exclusionary
Rule was “an essential part” of the Fourth
Amendment because it deterred police from
engaging in unlawful searches and seizures.
“Nothing can destroy a government more
quickly than its failure to observe its own
laws,” wrote Clark, “or worse, its disregard of
the charter of its own existence.”

a8
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CHAPTER]_4

The tradition of religious liberty is deeply
rooted in the American experience and
has served as the bedrock for the protec-
tion of other rights, including freedom of
speech, press and assembly. In 1776, the
Virginia Declaration of Rights guaranteed
that *“all men are equally entitled to the
full and free exercise of religion, accord-
ing to the dictates of conscience.” Thomas
Jefferson’s Virginia Statute of Religious
Liberty, adopred in 1786, sraied that no
person should be compelled to frequent
or support any religious worship and that
no person should suffer on account of
religious opinions and beliefs.

These complementary doctrines, one pro-
hibiting the establishment of religion by a
state and the other guaranteeing the free
exercise of religion, were both included in
the First Amendment. They have occu-
pied a long chapter in our constitutional
history. In Camtwell v. Connecticut
(1940}, the Supreme Court said that relig-
ious liberty “embraces two concepts —
freedom to believe and freedom to act.
The first is absolute but, in the nature of
things, the second cannot be. Conduct
remains subject to regulation of society.”
For 200 years, the courts have tried ro
reconcile the conflict between the right to
freely exercise and practice one’s religion
and the government’s police powers to
enact legislation for the general comfort,
safety, health, morals and welfare of the
citizenry at large.

In Reynolds v. United States (1879), the
Supreme Court upheld the constitution-
ality of an act of Congress criminalizing
polygamy on the grounds that although
laws ““cannot interfere with mere relig-
ious belief, they may with practice.”
Likewise, in Jacobson v. Massachusetts
(1905), the Court held that compulsory
vaccination against communicable dis-
eases was enforceable regardless of relig-
ious objeitions. In Prince v. Massachusetts
(1944), the Court upheld the conviction
of a Jehovah’s Witness for violating a
child labor law by allowing her nine-year-
old niece to help sell the group’s religious
literature on city streets.

Between 1935 and 1955, the Jehovah's
Witnesses, often represented by their te-
nacious lawyer, Hayden Covingron, won
important legal victories. These cases

not only enlarged religious freedom for
followers of all faiths, but established
vital precedents ensuring greater freedom
of speech, press and assembly for every-
are. Rebuffed in 1940 in Gobitis, the
Jehovah's Witnesses successfully returned
to the Supreme Court three years later in
West Virginia v. Barnette, In that case,
the Court sustained their right to refuse
to salute the flag on religious grounds.
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In Cantwell, the Court held that the First
Amendment guaranteed the right to teach
and preach religion in the public streets
and parks. While a municipal permit may
be required, it could not be denied on the
basis of the content of the religious teach-
ings. Any restrictions must be applied and
must be limited to tine, place and man-
ner of the speech, not to the speech itself.
The same vear, in Cox v. New Hampsbhire,
the Court unanimously ruled that relig-
ious liberty included the right to partici-
pate in public religious processions. Cox
would serve as a key precedent to protect
civil rights demonstrators during rhe 1960s.

The Court first addressed the Establish-
ment Clause in 1947 in Everson v. Board
of Education. A sharply divided Court
endorsed Jefferson’s “wall of separation™
berween church and state. Still the Court
upheld a New Jersey program that allowed
local schoolboards to reimburse parents tor
the cost of public transportation to both
public and private religious schools.

The following year, in McCollum v. Board
of Education, the Court put meat on the
bone of strict separation of church and
state. It struck down lllinois’ “'release
time” program, popular in many states.
Under the program, students were excused
from class to attend religious instruction
given in public school buildings. Four
vears later in Zorach v. Clausen (1952),
New York's release time program was
upheld because the religious instruction
took place on off-school premises.

In Engel v. Vitale (1962), the Court con-
fronted the issue of religious pravers in
the public schools. New York had offered
a voluntary, non-denomination invoca-
tion of “Almighty God.” In an 8-1 deci-
sion, the Court struck down the policy,

It found that it is *‘no part of the business
of government to compose official prayers
for any group of the American people to
recite as part of a religious program car-
ried on by government.” The following
vear, in Abington v. Sckempp (1963), the
Court outlawed devotionai Bible reading
in public schools. But the Court assured
educators that nothing in the opinion
prohibited the study of compararive
religions or the Bible as a historical and
literary work. In Wallace v. faffree

(19835), the Court invalidated an Alabama
law that required a one-minute moment
of silence for **meditation or voluntary
prayer.”

When Arkansas prohibited the teaching
in its public schools *‘that mankind as-
cended or descended from a lower order
of animals,” the Court, in Epperson v.
Arkansas (1968), overturned the law. The
Court found that the state had “sought to
prevent its teachers from discussing the
theory of evolution because it is contrary
ta the beliefs of some that the book of
Genesis must be the exclusive source of
the doctrine of the origin of man.™

The Court has had to decide what consti-
tutes “religion™ for protection under the
First Amendment. In Torcaso v. Watkins
(1961}, the Court decided that an atheist
could not be excluded from testifying in
<ourt. An exemption from the draft, for

PR YSLINY S5 1% I W B A

Wisconsin v. aod2r (1972)

| Inthis case, three Amish families refused to
send their children to high school after they
finished eighth grade. The refusal violated
Wisconsin's compulsory education law. Yet
the Amish believed that modern secondary
education violated their religious principles.
In spite of their beliefs, the Amish fathers
were convicted of violating Wisconsin's com-
pulsory education law. The U.S. Supreme
Court, in an opinion by Chief Justice Warren
. Burger, reversed the convictions. The Court

! took note thar the beliefs of the Amish were
deeply rooted and based on profound religious |
conviction. These beliefs required the Amish
to turn their back on worldly concemns and
live simply on the land. From the Amish point
of view, high school took young people away
from the community at a time most important
for their religious development. Based on these
special conditions, the Court held that the
right of the children to the “‘free exercise™ of
their religion under the First Amendment out-
weighed the state’s interest in education. In a
dissent, Justice William O. Douglas argued
thac the decision of whether a child should not
go to school on religious principles should not
be left to the parents alone. He argued that the
lifelong consequences of this kind of decision
should not be made for children whose views
differ from their parents.
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William & Lillian Gobitis

Jehovah's Witnaesses, William and Liltian Gobitis,
ages ton and twaive, had bean taught not to wor-
siup graven images. When required to say the Pladge
of Allagiance at schoal, the children dsciined on the
groungs that the salute was a form of forbidden
idoiatry. The Minsrsvills, Pennsyivania schoo! board
axpalled them. Their case reachsd the U.S. Suprems
Court in 1940. Spoaking for the majority, Justice Felix
Frankfurter wrote that the children’s religious belisfs
did not refieve them of their civic dutias. The school
board was fres to encourags nations! foyaity, “that
unifying sentiment without which there can ulti-
mataly be no fiberties, civil or religious.” The sols
disssntsy, Justice Stone, wrote that “the state seeks
to cosrce these children to express 8 sentimant
which . .. they do not entertain and which violates
their deepest religious convictions.” By failing to act
in the name of “judicial restraint,” the Court had
achigved "no more than the surrender of the consti-
tutional protection of the liberty of small minorities
to the popular will” Three years later, the Suprems
Court roversed itself in the Barnette case. The case
of the Gobitis children, therefore, stands for more
than just the principle of religious freadom against
the power of the state, It also demonstrates that the
Supreme Court can change its mind about what the
Bill of Rights means and protects.




those who believed in a “Supreme Being,”
was considered in United States v. Seeger
(1965). The Court enlarged the exemp-
tion to apply to anyone who possessed a
sincere belief occupying a place in their

life parallel to that filled by belief in God.

Such cases demonstrate just one of the
dilemmas which the Court must untangle
when trying to deal with questions of
religious liberty. What beliefs qualify
under the First Amendment for religious
protection?

When the University of Missouri
attempted to abide by the Court’s demand
for strict separation of church and state,
it barred a student religious group from
meeting on the campus for religious teach-
ing or worship. The Court, in Widmar v.
Vincent (1981), held that having *“cre-
ated a forum generally open for use by
student groups,” the University was for-
biddsn to violate the free speech and
association rights of the religious groups.
No state sponsorship of religion was
implied since the University provided a
forum equally open to all student groups.

In 1990, the Court issued a new decision
covering religion in Employment Division
v. Smith, known as the “Peyote Case.”
Federal law permits the use of peyote in
Native American religious ceremonies as
does that of about half the states. Oregon
is not one of them. That state denied unem-
ployment benefits to two Native American
drug counselors who had been fired for

using peyote at religious rituals. Where prior
Supreme Court decisions had required a
state to show a “compelling interest™ in
order to override the free exercise of
one’s religion, Justice Antonin Scalia
moved away from those precedents. The
Courr held that presuming that such reg-
ulations are invalid when applied to relig-
ious pracrice in a very diverse society is a
“luxury”* we cannot afford. The Court
ruled that the free exercise of religion
does not protect criminal conduct as long
as the law is applied equally to all relig-
ious practice. The drug counselors’ claim
could be denied.

As minority religions become a greater fac-
tor in American life— Native American,
‘Moslem, Rastafarian, Hasidim, Santerian,
Evangelical, and others— with no single
denomination commanding a2 majority,
issues about the meaning of the First
Amendment free exercise and establish-
ment clauses will become more important
than ever.
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As the Bill of Rights enters a new century,
the challenge for the United States is to
preserve a system of individual rights in
the midst ot an ever more complex and
often confusing world. Are there univer-
sal values reflected in the Bill of Rights,
which will sustain us in new and unex-
pected circumstances? How much freedom
can we afford? How much tolerance can
we tolerate? These, and other endless and
perplexing questions, no longer remain
the private preserve of scholars and phi-
losophers. Indeed they can no longer be
left to our lawyers, our judges and our
politicians. Instead, they press themselves
upon each of us, insisting that we think
about them and decide for ourselves.

Does the Bill of Rights protect the right
to decline a drug test? The right to use a
federal grant to display indecent art? The
right to beg for money in public subways?
The right of a homeless person to live in
the streer? The right of a college student
to use racist epithets? The right to sun-
bathe on a public beach in the nude? The
right of a newspaper to publish the name
of a rape victim? The right of a doctor in
a federally funded clinic to advise a preg-
nant teenager about abortion? The right
of tobacco companies to advertise
cigarettes?

Does the Bill of Rights protect the right
of religious fundamentalists to organize
boycotts of the sponsors of television pro-
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grams that portray gay lifestyles in a favor-
able light? The right of women and minor-
ity students to be protected from harass-
ment on campus? The right of a reporter
to keep his or her sources confidential?
The right of criminal defendants to force
news reporters to divulge their sources in
order to prove their innocence? The right
of a hunter to buy a rifle without waiting
seven days? The right of a scudent news-
paper to publish anything the New York
Times could lawfully publish? The right
of an atheist student to ban the use of
prayers at commencement exercises? The
right of any religious group to display its
symbols on public property? The right to
burn a flag? The right to burn the Bill of
Rights itself?

Is the Bill of Rights up to the task of
answering these questions? Do the prece-
dents of the last 200 years adequately
equip us for this task? In addressing new
claims for constitutional rights, one thres-
hold issue is whether we are bound by the
intentions of the men who wrote the Bill
of Rights two centuries ago. Or is the
Constitution a living document, which
can be reinterpreted in each generation,
to adapr to changing conditions in con-
temporary life?

In a speech before the American Bar
Association in July 1985, Attorney Gen-
eral Edwin Meese announced that it would
be the policy of the Reagan Administra-
tion to press for a jurisprudence of
“original intention.” He warned against
any “drift back toward the radical egali-
tarianism and expansive civil libertar-
ianism of the Warren Court.”” To achieve

Congress taking the Oath
of Office to upnold the




THE RIGHT TO
KEEP 2£ND BEAR ARMS

One of the most enduring constitutional
debates is whether the Second Amendment
guarantees the right of privare citizens ro own
guns. The Amen t is only one senrence:
“A well regulated Militia, being necessary ro
the security of a free State, the right of the
people to keep and bear Arms, shall not be
infringed.” Some observers trace the Amend-
ment to Aristotle’s abservation that basic to
tyrants is a “‘mistrust of the people; hence they
deprive them of arms.” James Madison wrote
in the Federalist #46 that Americans need
never fear the Federal Government because of
“the advantage of being armed, which you
possess over the people of almost every other
nation.”

Others argue that the Second Amendment
protects only the states’ right to arm their own
military forces. Its purpose may be determined
by its preamble which expressly refers to a
“well regulated Militia.” But still others point
out that in the 18th century, the militia included
the entire adule male citizenry. In reburral it is
noted that such is not the case today.

While the Supreme Court has never fully inter-
preted the Second Amendment, virtually all
courts agree that it does not prevent all gun
controls. Prohibiting gun ownership by
minors, felons or the mentally impaired, or
banning private ownership of certain classes of
weapons, such as artillery or automatric
weapons, or requiring registration or waiting
periods are examples of controls permitted by
the Second Amendment.

lohn F. Kennedy
Medgar Evers
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this goal, Meese argued that all constitu-
tional issues should be decided solely on
the basis of what the original Framers
had intended. ““In the cases we file and
those we join as amicus, we will endeavor
to resurrect the original meaning of con-
stitutional provisions and statutes as the
only reliable guide to judgment,” he said.
Meese assured his audience that the juris-
prudence of original intention would
produce “‘defensible principles of govern-
ment that would not be tainted by
ide~i~gical predilection.”

Me. = said original intent reflected “‘a
deeply rooted commitment to the idea of
democracy.” By this he meant that the
rule of the majority, as declared by the
government, should prevail over the
rights of the minority and the individual.
That is, unless those rights were explicitlv
spelled out in the Constirution. The **only
reliable guide” for interpreting the Con-
stitution, argued Meese, is confined to the
original intent in the minds of those who
wrote the Constitution. If this approach
were adopted, Meese presumed, the courts,
exercising “*judicial restraint,” would
defer to legislative and executive decrees
and turn aside new claims of individual
rights. In this way, argued Meese, the
Court could avoid *‘legislaring™ from the
bench and return to its role of interpret-
ing the Constitution.

A few months later, in a speech at George-
town University in October 1985, Associ-
ate Justice William J. Brennan rejected
the *‘original intent™ theory. It is *‘arro-
gant,” Brennan claimed, ‘‘to pretend that

* from our vantage we can gauge accurately

[vS

the intent of the Framers on application
of principle to specific, contemporary
questions.”’

Justice Brennan pointed out that the
records of the constitutional debates 200
years ago were incompiete. In Brennan's
view, they ‘“‘provide sparse or ambiguous
evidence of the original intention.” He
concluded that typically ““all that can be
gleaned is that the Framers themselves
did not agree about the application or
meaning of particular constitutional pro-
visions, and hid their differences in cloaks
of generality.”



. Al N
A0 Sork

ina

—~e

a¢ caant

HPANRTY

One debate spans the entire history of the Bifl of
Rights, from the arguments over its ratification 200
years ago to the Suprsme Court confirmation hesr-
ings of Robert H. Bork in 1837 to the present day
debates over the right of privacy. One side argues
that if the Constitution is the source of our liberties,
then only rights expressfy designated in that docu-
menm are fres from regulation by the will of the
majority. The other side might argue that ws have
cartain inatianable rights, which pre-date the Con-
stitution and gre implied in that document.

Bork, 8 noted jurist and iegal scholar, claimed that
the Suprems Court should only recognize rights
expressly found in the Constitution and the 8ill of
Rights. For example, Bork ssserted that the right of
privacy “dossn’t have any rooting in the Constitu-
tion.” He dencunced the Supreme Court's 1965 deci
sion in Griswold ¥ Conngcticut, which struck down
8 law barring the use of contraceptives, even by
married couples. Me ridiculed the Ninth Amendmsnt—
which provides that rights not enumerated in the
Constitution are nevertheless “retained by the
peapls”—as 8 “waterblot on the Constitution” with
no rea! meaning.

The right of privacy is the labe! often given to that
collection of un-enumerated rights which are
beyond government interference. Was Bork correct
when he describes the right of privacy as a “free-
floating right that was not derived in a principled
fashion from constitutional materisls?”

The right to privacy is not specifically mentioned in
the constitution, Yot, the Suprams Court has recog-
nized the right of parsonal privacy in its cases, most
notably in the landmark case of Roe v Wade. The
Court mentioned the First, Fourth, Fifth, Ninth and
Fourtsenth amendments as containing the rosts of a
right to privacy. It held that these roots give a
woman the right to have an abortion, st least in the
first three months of pregnancy, without govern-
mental imterference.

By claiming that the Supreme Court erred in finding
a constitutional issue for privacy, Bork thrust him-
seif into the most controversial of constitutional
issues and social debates. The Senate Judiciary
committes rejected Bork's nomination to the
Supreme Court, deciding that his views about pri-
vacy and other un-enumerated rights were at odds
“. . . with the history of the Supreme Court in build-
ing our tradition of constitutionalism.”

While Robert Bork lost his chance to become a
Justice of the Supreme Court, his words renewed
Constitutional debate on these issues. It remains to
be seen if his ideas will find expression in future
decisions of the Court.

Supreme Court nominee
Rabert Bork. testitving
betore Senate

.cmedry Committee



Cases and Conrroversies

Obscenity, Mapplethorpe And 2 Live Crew

Since 1973, the Supreme Court has upheld
obscenity laws which comply with a three-part
test adopred in Miller v. California. The pros-
ecution must prove, beyond a reasonable
doubt, that “the average person, applying con-
temporary standards” would find that the
wori? taken as whole, appeals to the “prurient
interest . . . .” It must also prove that the work
depicrs or describes, in a patently offensive
way, sexual conduct specifically defined by the
applicable state law, Finally the prosecution
must prove that the work, taken as a whole,
lacks serious literary, artistic, political, or
scientific value.

For the fiest time in American history, on April
7, 1990, an art museum was indicted for obscen-
ity. The Cincinnati Contemporary Arts Center
had just opened “The Perfect Moment,” an
exhibit of 175 photographs by the late Robert
Mapplethorpe, a renowned photographer. In
1984 the National Endowment for the Arts
had awarded Mapplethorpe a fellowship. In
1988 the NEA paid to help mount the show.
The trial began on September 24, 1990, At
stake were 7 of the 175 Mapplethorpe phoro-
graphs. All were part of a special portion of
the exhibit from which children had been ex-
cluded. Five were graphic depictions of homo-

eroticism and the other two were photographs
of young children in various states of nudiry.

The prosecutor’s entire case in chief was to
present the photographs to «he jury. He asked:
*You have the chance to decide on your own—
where do you draw the line? Are these the
kinds of picrures chat should be permitted in
the museum?™* By contrast, the defense put on
an elaborate series of expert witnesses testify-
ing to the artistic merit of the Mapplethorpe
exhibit. The defense urged the jurors *“'to show
the country that this is a community of toler-
ant and sensitive people.” The prosecutor
appealed to a different sense of civic pride. He
urged them to let the world know that Cincin-
nari was different from other cities. On
October 5, 1990, the eight-person jury, after
only three hours of deliberation, found the
Arts Center not guilty on all charges. “The
prosecution basically decided to show us the
pictures so that we'd say they weren't art
when everybody else was telling us they were,”
said one juror. “The defendants were innocent
until proven guilty, and they didn't prove them
guilty.”

Meanwhile, across the country in Fort Lauder-
dale, Florida, other First Amendment decisions
were being made. On October 2, 1990, Charles
Freedman, a record store owner, was con-
victed of selling the notorious 2 Live Crew
album As Nasty As They Wanna Be. On Octo-
ber 20, 1990, in a separate prosecution, the
group itself was acquirted for performing sev-
eral songs from the same album at a nightclub.
2 Live Crew's lyrics contain explicit sexual ref-
erences and portray women as objects to be
sexually dominated. Yet, one of the defen-
dant’s expert witnesses, Henry L. Gates, then a

. professor of literacure at Duke Universiry,

called the music “astonishing and refreshing.”

The prosecutor of the case and his witnesses
saw things differently. His argument held that
the lyrics were not only legally obscene, but
potentially dangerous. That is, they could
prompt sex crimes against women or children.

In the trial against the 2 Live Crew, the jury
disagreed with the prosecutor. One juror put it
this way: **You take away one freedom, and
pretty soon they're all gone.™*

The conviction against the record store owner
is being appealed. Both cases stand for the
principle that decisions about obscenity and
the First Amendment will always be a2 martter
of heated debate.




“We noud more hluscosts snd fewer bivsoen™

Justice Brennan pointed out another prob-
lem he had with original intent when he
asked “‘[w]hose intention i< relevant—
that of the drafters, the cor.g' sssional dis-
putants, or the ratifiers in wae states?”
There were 55 delegates to the Phila-
delphia Convention, but only 38 signed
the document on September 17, 1787,
Some delegates helped draft certain pro-
visions, but did not approve the final
charter. Arce their intentions relevant in
interpreting those certain provisions? The
entire document?

There were 1,648 delegates to the various
state ratifying conventions spanning the
period from 1787 to 1790. Roughly two-
thirds of them voted in favor of the Con-
stitution, but others held out for amend-
ments that later became the Bill of Rights.
Even if the diaries of each of these rat-
ifiers were unearthed, would the meaning
of the Constitution or the Bill of Rights
depend on what they say they intended?

The Constitution has been amended 16
times since 1791, most notably after the
Civil War. What of the intentions of those
in Congress and the states who adopted
and ratified those amendments? Are they
relevant? The very fact that the Constitu-
tion has been amended means that the
intentions of the original draftsmen can-
not s2rve as the “only"” basis for
constitutional interpretation.
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Cases and Controversies

Rust v. Salivan (1991)
Public Funds And Freedom Of Speech

On May 23, 1991, the Supreme Court issued a
closely divided 5-4 decision in the case of Rust
v. Sullivan. It upheld a Federal regulation that
prohibited doctors and other health care pro-
viders, in publicly funded clinics, from advising
pregnant women about the option of ebortion.
If 2 patient asked about abortion, the regula-
tions required doctors to say that “the project
does not consider abortion an appropriate
method of family planning.” The doctor’s
actual medical opinion did not matrer. A coali-
tion of women's rights groups, medical groups
and dv"l:l{: libermriansth‘ il the -
tions. They argued that the regulations were a
direct violation of the physician’s freedom of
expression and the doctor-patient relationship.
They also argued that the regulations placed
an unconstitutional burden on a women’s
right to choose abortion.
The majority opinion, by Chief Justice
iSt, rej these The opin-
ion held that since the clinics are funded
government money, the government could
encourage childbirth over abortion, without

Both sides of the abortion deb

violating the Constitution. The dissenting
o{'i:ion, by Justice Blackmun, warned that
*“Until today, the Court nc ver has nupheld
viewpoint-based suppressio. of speech simply
because that suppression was a condition
upon the acceprance of public funds.”

Rust also held that the freedom of speech of
public employees on the job could be restricted,
so long as they were free to express themselves
on their own time. Citing a series of prece-
dents spanning the last quarter-century, the
dissen:ars found that it was “*beyond ques-
tion” that “‘a government may not require an
individual to relinquish rights guaranteed him
by the First Amengment as a condition of pub-

lic employment.”

Given widespread public funding at federal,
state and local levels, Rust could represent a
marked change in First Amendment law. It

" conld expand the power of government to

control speech in any activity supported
with public funds.

It may also serve as the beginning of a new era
of constitutional law, Some argue that given
recent decisions such as Rust and new appoint-
ments, the Supreme Court can no longer be
counted on as the primary caretaker of individ-
ual rights. This may shift the battle over rights
to state courts, Congress and state legislatures.
If this is true, the long-term implications for
the Bill of Rights will engage the American
people well into the 21st century.
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face-off marking the 17th annn
sary of the Roe decisian.
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Justice Brennan concluded by observing
that sole reliance on original intent “is a
choice no less political than any other; it
expresses antipathy to claims of the minor-
ity rights against the majoriry.” If con-
fined by the 18th century social and
political attitudes of the Framers, then
women, blacks and Native Americans
could never achieve the “Blessings of Lib-
erty.” “Those who would restrict claims
of right to the values of 1789,” Justice
Brennan urged, “turn a blind eye to social
progress and . . . to changes of social cir-
cumstance.” Justice Brennan’s rejection
of original intent did nor settle the issue.
Though many legal experts agree that the
idea of original intent as the primary

A guide for interpreting the Constitution is
e roo restrictive, the question remains:

EN

= What should the Supreme Court use?

Justice Holmes may have best addressed
the question nfore than 70 years ago
when he wrote that the words of the Con-
stitution “*have called into being a life the
development of which could not have
been foreseen completely by the most
gifted of its begetters . . . . The case be-
foce us must be considered in the light of
our whole experience and not merely in
that of what was said [two] hundred
years ago.”’

Chinese students and ther symbol of
berty against oppression, “The Goddess
of Democracy.”
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Teacher's Guide:

Foundations of Freedom

Format of Foundations of Freedom
This Teacher’s Guide is designed to complement

Foundations of Freedom. The text is divided into

fiftcen chapters which chronologically unfold the

development and elaboration of the Bill of Rights
historically. The chapters feature the following
components:

» Narrative - a description of the events and major
developments in the conceptual evolution of
American rights during a given historical period.

 Profile - a brief biographical account of a person
crucial in the d:finition and delineation of Constitu-
tional rights, sometimes unwittingly and sometimes
driven by strong beliefs.

« Features- Situations or persons presented in histori-
cal context that illustrate issucs of historic and con-
temporary importance which shaped our
understanding of rights.

 Casesand Controversies - Supreme Court cases that
have shaped the definition of the Bill of Rights. By
their nature, these are controversial issues and their
resolution says as much about the times in which they
were decided as they do about the Bill of Rights.
Sometimes the decision was later reversed, em-
phasizing the important role of dissent in a

democracy.

This Teacher’s Guide and Feundations of
Freedom: A Living History of our Bill of Rights have
becen made possible by a generous grant from the W.M.
Keck Foundation to increase student and adult
knowledge of our nation's rich constitutional heritage
and the unique role played by the Bill of Rights, not only
in our history, but as a model for the rest of the world.
Foundations of Freedom contains original documents,
pictures, and photographs drawn from the collections of
the Huntington Library, the Library of Congress, the
National Archives, and other collections from around
the United States.

Format of Teacher’s Guide

The following structure will be used throughout the
Teacher’s Guide. For each chapter, there are guidelines
for using the materials and assessing students’
understanding of the issues introduced in that period.
The historical time frame for each chapter is explained,
along with the historical issues in the expanding concept
of rights. For each of the scctions listed above, there are
directed discussion questions which focus on

comprehension and analysis. There are also suggested
activities to ut'lize the information in a pro-active
leaming environment, aimed at developing students®
critical thinking and oral and written presencation skills.
There is aunit activity incorporating both the facts and
issues of the chapter, often testing the concept
introduced against 8 new set of facts. There are
identified concepts crucial to understanding the issues
and implications for that chapter.

In addition to the sections for each chapter, there
a:e a set of suggested enrichment activities for utilizing
the Profiles, Features, and Cases and Controversies.
These activities ask students to draw on previous
material, make connections, draw parallels, and
identify distinctions. Some of these activities require
the students to make conjectures based on facts and
evidence, to pursue the implications of their
knowledge, thereby testing it.

Educdational Objectives

The purpose of this Teacher’s Guide is to aid
students’ understanding of the concepts and issues
surrounding the Bill of Rights; to gain anunderstanding
of the legal and moral principles of human rights; to
critically analyze cases and consider the limits; to
weigh the balance of majority rule and minority rights.
Students will be able to:

« Identify the basic rights of all Americans f~und in
the Bill of Rights and Amendments to the Constitu-
tion;

« Demonstrate an understanding of the fundamental
principles of free expression, due process, and equal
protection;

» Differentiate between issues of fact and issues of
law;

» Understand the nature of the Constitution as a limit
on governmental authority and the expansion of the
Bilt of Rights through history;

+ Differentiate between a loose interpretation (implied
rights) and a strict interpretation (enumerated rights)
of the Constitution;

+ Understand the legal decision-making process inthe
American system and the supremacy of the Constitu-
tion;

» Explain the principle of overriding state interest in
limiting Constitutional rights;

» Realize the importanv:e of the Dissenting Opinion;
and

« Apprec.ate the kalance between security and
freedom in the American legal system.

11y
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Chapter One: Origins

ChapterOneexamines the British antecedents of the
Bill of Rights, beginning with the Magna Carta and the
first steps limiting the power of the monarchy. The
concepts of evolutionary change and John Locke’s
“social contract theory™ are introduced. Issues include
the nature of power and govemment, the relationship
between the people and the government, and the idea of
representative democracy.

Dates:  1215- 1689

Rights: & The assumption that the citizenry has
rights and there are limits iruposed by law
on the power of the monarchy.

% Foundation of American concept of Bill
of Rights.

% Idea of inalienable rights.

Narrative: Origins (Page 14)

Discussion

1. What is the differcnce between England’s
evolutionary system of unwritten, common law
rights and the American revolutionary Constitution
and Bill of Rights?

2. Compare the Declaration of Independence and the
Constitution. Where does the Bill of Rights fit in?
Why are there three important documents and three
different bicentennials?

3. What is the Petition of Rights? Why is it called
“second Great Charter?” Look at Bill of Rights on
page 13; what principles come from the Petition of
Rights?

4. Why do these documents refer to citizens instead of
people? Who did that exclude in England? How has
that evolved in the U.S.? Is anyone still excluded?

Activity

Explain to the students that the evolution of
democracy in England, beginning with Magna Carta,
parallels the shifting balance between authority (the
Crown) and the rights of the people (lords; then white
property holders; and later freemen; adult males; and
eventually including women). The relationship changed
from absolute authority with no freedom to a delicate
balance designed to maintain law and order while
guaranteeing individual rights.

Conduct a student brainstorming session. Ask
students to name as many laws, rules, or regulations they
canthink of. Examples might include traffic regulations,
drug laws, diffcrent kinds of crime, school conduct or

dress codes, etc. As each is identified write it on the
board. Then for each ask:

» How does this law (or rule) protect society?
» How does this rule affect individual freedom?

= Do the benefits to society outweigh the restrictions
on freedom?

Feature: Magna Carta (Page 17)

Discussion

1. Describe the relationship among the following
groups:
monarch; barons; Church; merchants
(you may wish to review feudalism).

2. Magna Carta is one of the first statements of the
Rule of Law instead of the Rule of the King. What
are the practical implications of putting limits on
the monarch? How would you expect King Johnto
react? How would the people react? What is the
attitude today of British subjects toward the Royal
Family? What is the attitude of Americans toward
royalty?
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3. Where did the concept of royalty come from? Of
nobles and commoners? Of free men? What are the
implications of this stratification of socicty? How
much of that has been undone? How might it affect
people’s lives and their seif-esteem?

Activity

Have students compare the description of the
English Bill of Rights (1689) with the American
Declaration of Independence (1776). What is the basis
for the argument in the Declaration? What were King
James II's offenses? Compare both documents with the
American Bill of Rights (1791). What similarities and
differences are there in the purpose? The cause? The
contents? What was the principle established by Magna
Carta?

Profile: John Locke (Page 18)

Discussion

1. Summarize John Locke's philosophy. What is
included? Excluded? Make sure students
understand the principles. Is there any significance
to the wording “all men?" What would Locke think
about women's rights? What arguments does
Locke usc to convince his rcaders?

2. Who was Locke? Who did he have to convince?
What was the “Social Contract?” What did he mean
by equal?

3. A contract is an agreement between two or more
parties. Why does Locke call this a “Social
Contract™ — who are parties to the contract? What
are the duties of each? What does each side give up?
What does each gain? What is significance of this
idea? What legal authority did it have?

Activity /Essay

Are “all persons crcated equal?” Have students
write five paragraphs on the theme and address the
following idecas. In what ways are people equal or
unequal? Should government attempt to make up for
inequities? How? What are natural rights?

Unit Activity/Rights in the News

Collect several editions of local newspapers. Divide
the class into groups of 3-4 students each and give each
group a newspaper. Write the following headings onthe
board:
+ Restrictions on governmental authority
+ Issues of taxation

* Rule of law

Have students search for and clip at least six articles
which relate to one of the headings. Each student is
responsible for sclecting one article and being prepared
to summarize it and provide an explanation of how it fits
under the heading. Lead a class discussion asking
selected students to report.

If desired, this activity can be repeated for each unit,
the teacher adding additional headings from the
“concepts” listed at the conclusion of each. In addition,
the best clippings can serve as the basis for a bulletin
board display organized under the concepts covered.

Concepts
cvolutionary versus revolutionary
Parliament
common law
precedent
cnactment
habeas corpus
due process
divine right of kings
preamble
civil libeties
sovereignty
“frec men”
state of nature; natural law
Saocial Contract
cquality




Chapter Two: The Colonial

Experience

Chapter Two provides an overview of some of the
major developments of rights in the New World,
including the colonial charters, the struggle for
religious toleration, the assumption of the rights of
Englishmen, the creation of an American identity
separate from that of England, and the role of the press
in fomenting dissent and shaping public opinion and its
expression.

Dates: 1607 - 1759
Rights: & Written Constitution
2 Religious expression and tolerance
7 Rights of Englishmen — due process;
trial by jury; protection from cruel and
unusual punishment; representation
Narmrative:The Colonial Experience
(Page 22)
Discussion

1. Whatdoes “the British Constitution wasunwritten”
mean?

2. How was the colonial situation in America
different from the situation of other subjects of the
Crown? How did the presence of Native Americans
affect the attitudes of colonists? Where did they
enter the Social Contract? Were Native Americans
considered foreign nationals or subservient
people?

3. What was the Mayflower Compact? Upon whom
was it binding? What were the rights and
responsibilities of all the parties? What was their
notion of democracy?

4. Review the three types of colonies and the political
and economic differences among them. What was

the basis for each? How would that affect concepts
of rights? What rights were shared in all colonies?

What rights were denied in all?
Activity/Colonial Journal

Assign students to one of the following roles:
Massachusetts Bay Colonist A Royal Governor
Georgia Colonist Virginia Colonist
An Indentured Servant A Slave
Maryland Colonist A Native American

Have them review the namrative and find out more
about the conditions under which their character lived.
If desired, additional library research could be assigned.

Each student is responsible for creating five entries in
the hypothetical jounal of the character they are
assigned. Each entry should be historically dated, be
written under an historical name, and contain
descriptions of rights in the New World. An entry can
contain comparisons to the place the character
previously lived, incidents or anecdotes, or observations
by the character. When the assignment is completed,
students should exchange and review each others’
joumnals while considering the following questions:

* Does the joumal accurately portray the pericd? Why
or why not?

» Are the statements about rights historically accurate?
Why or why not?

If desired, the best journal for each character could
be selected and bound together for class display.

Profile: Roger Williams (Pc.ge 25)

Discussion

1. What was the meaning of banishment in colonial
America? What was its purpose? What was the
Puritan position on free speech and religion? What
was their authority; why were they compelled to
conform? What was Williams' response?

2. What new concept of individual rights did Rhode
Island contribute? In what way was the authority
there different from other colonies?

3. 'The first American Jewish synagogue was built in
Newport, RI. Why was this significant?

4. What was Williams’ notion of separation of church
and state?

Fecature: The Case of John Peter
Zenger (Page 28)

Discussion

1. What was the significance of this case?

2. What is libel? How has the concept of libel
changed?

3. What was Alexander Hamilton's argument?
4. What is a public figure? Does one have a choice in
becoming a public figure?

Activity

Have students analyze or draw political cartoons
about public figures. Ask the following questions:

« How do you think the subject of that cartoon feels
when seeing it in the newspaper?

» How would you feel?
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« Are political cartoons an invasion of privacy?

» At what point does exaggeration and caricature be-
come libel?

Unit Activity/Mayflower Ii
Read the following hypothetical to the class and
conduct the activity that follows.

The year is 2020, and the American spaceship the
Mayflower IT has landed on Mars, exactly 400 years
after tre first Mayflower reached the New World.
Aboard the Mayflower II are a team of scientists and
a larger group of skilled workers.

The mission of this voyage is to construct a
rescarch base on Mars for scientific observations and
experiments. Unfortunately, due to a malfunction, the
Mayflower Il crash-landed in an area outside that
designated for U.S. exploration by a United Nations
treaty. This territory is not within the jurisdiction of any
Earth nation.

Although the crash disabled the Mayflower II and
its radio, all personnel as well as the supplies and life
support systems survived intact. The scientists and
workers will be able to live in the Mayflower II and
build structures outside the spacecraft. They expect a
rescue ship will be sent, but not for many months.

Shortly after the Mayflower II crashed, an
argument broke out between the scientists and workers.
The workers claimed that the whole purpose of the
project had changed from scientific research to
survival. Since the workers know how to build a
survival base, they can take care of themselves. The
workers also pointed out that because they are inanarea
of Mars outside the jurisdiction of the United States,
they are not bound to obey the orders of the scientists
(or any laws for that matter).

v )
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The scientists rejected these views, and argued that
they had been put in charge of the project back on Earth
and therefore should remain in control until the rescue
ship arrives. They also reminded the workers that their
superioreducatior nd training as scientists make them
the logical ones to lead the group in this alien
cnvironment.

After wrangling over these matters for a while, the
scientists and the workers finally agreeq to work out 2
written compact that would provide the basis for a
government until the relief ship appears.

At this point assume that your class is the group of
men and women stranded on Mars. The class should be
separated into scicntists (about one-third) and workers
(about two-thirds). Lead a meeting in which you
discuss and vote on an answer to cach of the following
questions:

1. Shouldthere be asingle leader or a group of leaders?
2. How should the leader or leaders be selected?

3. Who should make the laws?
4

. How should the lawmaker or lawmakers be
selected?

5. Should a police force be established to enforce the
laws ! If 50, how should the police force be selected?

6. Should a judge or judges be selected to preside over
trials? If so, how should the judge or judges be
sclected?

7. What general rule should determine how work is to
be accomplished?

8. What rights should everyone have?

After discussing and voting on all thesc questions
write up the results in a compact for a final vote. Decide
whether approval of the compact should requirs
unanimous agreement, a two-thirds majority, or a
simple majority. After voting on the Mayflower II
Compact, all those agreeing should sign it.

What are the similarities and differences
surrounding the signing of your Mayflower II
Compact and the signing of the original Mayflower
Compact in 1620.

Concepts
banishment
sedition
slander
libel
public figure




Chapter Three:

The American Crisis -

Chapter Three focuses on how the events and
beliefs leading to the Revolution shaped American
views of individual rights, including representation,
assembly, speech, press, the right to bear arms, and the
quariering of troops.

Dates: 1763-1776
Rights: & Due Process
tr Representation
o Assembly and petition
o “Life, liberty, and property™

% Freedom of religion

Narrative: The American Crisis
(Page 29)

Discussion

1. Whose responsibility was it to pay for defending
American territories? What would be a fair tax for
that purpose?

2. Was the American Revolution a war between
sovereign nations or a civil war? Does American
independence date from 1776 or 17897 Why? What
do these questions reveal about frame of reference
and the interpretation of history? In what way does
history belong to the victors - not just the outcome
but the teiling of the story?

3. Was the American Revolution fought over
economics (tea and taxes) or politics (freedom and
rights of Englishmen)? How would women or
slaves or Native Americans have felt about the
war?

4. Under what conditions is violence an acceptable
response — Stamp Act; Boston Massacre;
Revolution? What altematives could have avoided
war?

Activity/Propaganda

Sam Adams coined the term “Bloody Massacre™
and was responsible for the broadside that portrayed
innocent American martyrs falling at the hands of the
evil British. How did this form of propaganda inflame
opinions in the colonies? How would the incident have
been portrayed in English papers? What was the truth?

Propaganda creates an image which is used to incite
emotions. Have students analyze the following
historical and contemporary labels and slogans using
questions such as:

» What images do they conjure up?
« What do they mean?

Boston Tea Party, Yankee, Custer’s Last Stand,
People’s Revolution, Fellow Traveler, outside
agitator, Freedom Rider, refusenik, Chicago 7,
Gang of Eight, Moral Majority, redneck, carpet
bagger, Enemy of the People, Willlie Horton

To conclude the activity, have students write or
draw a piece of propaganda to counter their messages.

) Thomass Jefferson.

Feature: Thomas Jefferson
(Page 33)

Discussion
1. What were Thomas Jefferson’s contributions to
evolution of human rights?

2. How did John Locke influence Thomas Jefferson's
thinking?

3. How did Thomas Jefferson contribute to the
expansion of religious freedom?

4. How do youthink Jefferson’s slaves felt about their
master’s beliefs and activities?

S. What is the significance of the inalienable rights of
“life, liberty and property™ being translated into
“life, liberty and the pursuit of happiness” in the
Declaration of Independence? What are the
implications for national unity? Human rights?
Civil war?

L
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Unit Activity/Revolution and Rights
Part | - Research

In preparation for this activity have students
rescarch and report on the events that took place in the
Sovict Union in the August 1991 coup attempt. In
conducting their rescarch students should address the
following questions:

» What rights or protections mentioned in our Bill of
Rights, if functioning in the Soviet Union, might have
prevented the coup attempt? Why? Give Examples.

» What rights mentioned in our Bill of Rights were
most important in defeating the coup attempt? Why?
Give Examples.

Part Il - Group Activity

Explain to students that cvents in the American
Revolution prompted the founders to scek protections
from certain basic rights that later found expression in
our Billof Rights. Among them were protections against
arbitrary search and seizure, the quartering of troops,

and the right (o peaceably assemble and to petition the
govermineni. Ask students to imagine a similar process
taking place inthe Soviet Union. Divide the class up into
groups of 3 or 4 students each. Explain that the
members of each group are to share their research
findings and work together to develop a list of five
rights to protect against govemment oppression and
preserve individual rights in the Soviet Union, Finally,
conduct a class discussion in which students explain the
proposed rights and list them on the board. Continue
the discussion to identify the ten most important and
then compare them to our own Bill of Rights.

Concepfs
taxation without representation
boycott
committee of correspondence
tar and feather
Federalist
Bill of Rights
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Chapter Four: New Order

of the Ages

Chapter Four describes how the body of the
Canstitution (before amendments were added) was
designed to limit the powers of government, thus
protecting rights. Chapter Four also deals with specific
issues about rights that formed its design and the process
of ratification.

Dates: 1781- 1788
Rights: < Due process; trial by jury, habeas corpus
% Enumerated vs. implied rights

Narrative: New Order of the Ages
(Page 36)

Discussion

1. Under the Articles of Confederation, how did each
state retain its sovereignty, freedom, and
independence? What powers were missing in the
federal govemment, making it weak and ineffective
in both foreign and domestic realms?

2. Why was the Continental Congress reluctant to
empower the national government? What were the
advantages and disadvantages? The consequences?
What problems did the colonies share that were
national rather than state issues?

3. Why did the delegates turn down George Mason’s
plea for a Bill of Rights?

4. Identify the Federalists’ arguments. What are the
presumptions inherent in these arguments? What
were the anti-Federalists® presumptions? What
parallels do you see today?

Activity/Politicat Cartooning

Have students draw a political cartoon in favor of
or opposed to ratification of the Constitution.

Feature: Federalist Debate
(Page 38)

Discussion

1. Summarize and analyze the issues of The
Federalist. How does the separation of powers with
checks and balances address these issues?

2. What rights were enumcrated in the body of the
Constitution itself? What does this imply about their
fundamental importance?

3. Why would some people be opposed to a federal
Bill of Rights? What similar arguments exist today?
What are the issues?

4. How did states come to compromise on
representation? Bill of rights? Slavery?

Activity/Editorial Writing

Have studenis write a Federalist or an
anti-Federalist editorial with at least three reasons

supporting each position.

% Gearge Mason

Profile: George Mason: America’s
Forgotten Founder (Page 41)

Discussion
1. Why is George Mason called The Forgotten
Founder?

2. What significant contribution did Mason make
toward the development of rights?

3. Why would Mason “sooner chop off his right hand
than put it to the Constitution as it now stands?™

Unit Activity/A Citizen's Bill of Responsibilities

Assign students to small groups. Have them draw
up a Bill of Responsibilities to complement the Bill of
Rights. What, if anything, should the citizenry owe
government or society in exchange for freedom?
Explain that the Constitution and the Bill of Rights
assume a representative form of democracy, protection
against oppressive government, and individual rights.
Write the following question on the board:

+ Whatresponsibilities do citizens have for preserving
a representative form of government, helping
society, and assuring individual rights?

Explain that it is the task of each group to create a
list of ten such responsibilities. Have each group report
on its list. As a class, select the ten best as a “Citizens
Bill of Responsibilities,”

Concepts
Virginia Plan
ratification
amendment
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The Bill o

This chapterdescribes the story of James Madison’s
work on the Bill of Rights during the First Congress, his
comrespondence with Thomas Jefferson, how elements
of the Bill of Rights were drawn from the state
constitutions and those proposed during the struggle for
ratification; the debates and processes that created the
proposed amendments; and the ratification process.

Dates: 1789-1833
Rights: & Amendments1-10

Narrative: The Bill of Rights
(Page 43)

Discussion

1. Describe the First Congress. Why was it up to its
members, instead of a special convention, to write
the Bill of Rights? What other issues faced them?

2. Why were the Anti-Federalists opposed to a Bill of
Rights?

3. Why was James Madison a good choice to draft the
Bill of Rights?

4. What is the impact of changing “ought™ and “ought
not” to “shall” and “shall not?”

5. Hasthe “paper barrier” protected our rights through
time? Why or why not?

Activity

Refer to the Bill of Rights on page 13 of
Foundations of Freedom. Have students translate them
into plain English and then share their translations.

Profile: James Madison (Page 45)

Discussion
1. How did Madison’s background qualify him to
write such an important document?

2. What is the difference between religious toleration
and religious freedom? Why is this so important?

3. Doesthe Bill of Rights give the people certain rights
or guarantee their inalicnable rights? What clue can
you find in the document of the Founding Fathers’
intent?

4. What changed Madison’s mind about a national Bill
of Rights?

Unit Activity/A Meeting with Mr. Madison

Ask students to imagine that it is June 7, 1789. By
the magic of time travel, students are going to visit
James Madison in his New York City lodgings. He

. 4 ..
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wants to ask students two questions before he delivers
his famous speech on June 8. Then write the following
two questions on the board:

« Whatrights, if any, have been left out of the proposed
amendments?

« What are the most important issues in your own
time?

Divide the class into groups of 3 or 4. Have students
number off. Explain that all students with the number
“1” will take the role of James Madison. The other
students will answer his questions.

To prepare for role play, students playing Mr.
Madison should review his profile to get into character.
Working together, the other students should prepare
answers to the questions on the board. When students
are prepared, have Mr. Madison introduce himself to
the students and ask the questions (make sure Mr.
Madison takes notes on the answers given).

To debrief the activity, call on each Mr. Madison
to report the group's answers. Make a cumulative list
on the board and discuss.

Feature: John Marshall and the
Power of Judicial Review (Page 48)

Discussion
1. How did events in America influence the French
Revolution in 17897

2. How did the Bill of Rights become a political issue
during the Alien and Sedition crisis? What are
some modern examples of this happening?

3. What was the significance of John Marshall’s
appointment to the Supreme Court?

4. Did Marbury win or lose at the Supreme Court?
Make sure students understand the difference
between the ruling and the holding in a Supreme
Court case (or any court above the trial level). What
was the significance of this case?

Activity /Orat History
Have students interview a parent, grandparent, or
adult friend using the following questions:

« How has the Supreme Court changed the meaning
or scape of the Constitution in your lifetime?
» Has the change been good or bad? Why?

Have students summarize their findings and select
an important quotation. Compare all of the quotations
collected by students.
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Amendments

Chapter Six describes how the unresolved issue of
slavery festered, the abolition movement, the Civil War,
and the passage and original meaning of the 13th, 14th,
and 15th amendments.

Dates: 1850- 1870

Rights: & 13th Amendment
% 14th Amendment
o 15th Amendment

Narrative: The Clivil War (Page 50)

Discussion
1. What were the similarities and differences between
the Civil War and the American Revolution? Should

it be called the War Between the [United and .
Confederate] Statesorthe AmericanCivil WarTHow ~ PTOfile:  Roger Brooke Taney

Roger Brooke Taney

does the historical account and name reveal that the (Page 53)
writing of history belongs to the victors? Discussion

2. Who was freed by the Emancipation Proclamation? 1, Why did Poger Taney consider “the preservation of
By the 13th Amendment? How did the 13th slavery™ astate’s right? Is there a hierarchy of rights?
Amendmeni onl; win half the battle? What rights did Is free speech more important than fair trial? Why?

former slaves have? What rights did black and white )
women have? What rights did Native Americans
have?

3. What were “Black Codes?” How did they impact
blacks? How was the 14th Amendment aimed at
resolving this?

4. Why is the 14th Amendment so vital to the Bill of
Rights?

5. How did the 15th Amendment expand democracy?
Who was still excluded? Should the Bill of Rights
apply to non-citizens if rights are inalienable?

6. Was violence justified in the Civil War? Secretary of
State James Baker has said neither Yugoslavia nor
the Soviet Union was justified in using violence to
hold their nations together. What parallels or
differences exist between these examples and the
situation of the American Civil War?

Activity/A Letter to the Reconstruction
Congrass

Have students read the language of the 14th and 15th
amendments, Based on the wording, ask them to decide to
whom they apply. Do they apply to women, Native
Americans, Latinos, and other groups? Should they apply
to all of thes: groups? Assign students the task of writing
a letter to the Reconstruction Congress stating and

. What in the Constitution did Taney use to rule that
slavery was protected by fundamental law?

3. Whatrole did Taney’s decision play in preventing or

precipitating civil war? In strengthening the

arguments of both sides?
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Fredsrick Douglass.

Profile: Frederick Douglass (Page 57)

Discussion

1. Frederick Douglass deliberately and openly
disobeyed the law because he thought the law was
wrong. Was he justified? Do we have a government
of law or of persons? What if slaveholders believed
in the same principle and continued to keep blacks in
bondage because they belicved it was God’s will?

2. What role does resistance play in fighting what you
consider to £ wrong? Should you suffer the
consequences?

3. Douglass advocated that African Americans should

cnlist as Union soldiers. Do you agree? Why were
there still segregated regiments?

4. Over what current issues would Frederick Douglass
advocate “Agitate!™ today?

Activity /Historicol Debate

Have students review the p.otiles of Frederick
Douglass and Roger Taney. Divide the class into pairs,
assigning one student the role of Douglass and the other

12§ 18

Taney. Have them prepare arguments and debate the
following:

 Even at the time it was made, the Dred Scoit decision
violated the meaning of the Bill of Rights and was
morally wrong.

Unit Activity/The Legacy of Slavery

Explain to students that in spite of the Civil War and
130 years of subsequent history, many argue that
African-Americans still suffer under a “legacy of
slavery.” Share with the class the following facts thathave
been used to support this view:

« The life expectancy of African- Americans has recently
begun to drop while the life expectancy of white
Americans continues to increase.

» Nearly half of all black babies are bom into poverty.
Because of inadequate prenatal care leading to low
birth rates, the infant mortality rate among African-
American is much higher than average.

+ More black men are in prison today than in college.

This has led some to propose that African-
Americans, like the Japanese-Americans who suffered
during World War II, should receive reparations
(compensation) for their suffering. Tell the class that in
this activity, students will consider the following:

Write the following position statements on the board:

Position 1: The federal government should make a
monetary payment to each African-American.

Position 2: The federal govemnment should make a
monetary payment to each African-American family on
condition that affirmative action and other racial
preference programs are abolished.

Position 3: The federal government should finance a
national development fund to benefit the
African-American community.

Position 4: The idea of reparations for slavery should
be rejected.

Divide the class into small groups. Each of the groups
will discuss and select one of the positions and develop
arguments in its favor. Each of the groups should select a
chairperson to lead the discussion and report the group's
position. When all of the groups have reported, take a
class poll on each of the positions and discuss the results.

Concepls
abolitionists
involuntary servitude
“peculiar institution™
equal protection



Chapter Seven:

A Changing America

This chapter focuses on how the Bili of Rights fared
under the forces of industrializstion, urbanization, and
immigration leading to both repression and attempts at
reform.

Dates: 1865- 1920
Rights: @ 19th Amendment
o 14th Amendment

Narrative: A Changing America
(Page 58)

Discussion

1. What is the difference betv. 2en judicial restraint and
Jjudicial activism?

2. What is the significance of the Supreme Court using
the 14th Amendmentto support the rights of business,
but not the rights of women or Native Americans or
Chinese?

3. Summarize the changes to the Constitution between
1919 and 1920. How do they reflect larger social
changes?

Feature: Voting Rights For Women
(Page 62)

Discussion

1. Why was there a natural connection between
Abolitionists and suffragists? What similarities
/differences existed in these causes?

2. Why was a separate amendment needed to guarantee
women the right to vote? What in the Bill of Rights
applies to all people? To men? To women?

Activity /in Defense of Voting

Note that Susan B. Anthony was once arrested for
voting, claiming her right to do so was protected by the
14th Amendment. Ask students to imagine themselves as
her defense attorney. Assign students the task of writing
the closing defense argument in her trial, using the
Constitution and legal logic.

Cases and Controversies:

Lochner v. New York, 1905

(Page 60)

Discussion

1. Whose responsibility is it to protect the worker?

2. Atwhat point does protection become interference?

3. Where in the Constitution does it stipulate that the
government have the right to regulate the minimum
wage? Is this judicial restraint?

Cases and Controversies:
Yick Wo v. Hopkins, 1886 (Page ¢?)

Discussion

1. In what ways did Chinese Americans face
discrimination?

2. What significance did the Yick Wo decision have?

Unit Activity/Rights of Minors

Explain that in recent years a number of proposals
have beenmade concemning the rights and responsibilities
of youth in our society. Write the following items on the
board:

» The minimum wage for workers under 18 should be
lower than that for adults.

» To qualify for federal student aid, all youth should be
required to complete two years of military or com-
munity service.

Ask studentsto evaluate these proposals by providing
written answers to the following questions:

1. What benefits might this proposal have for society?
What are some possible costs?

2. What benefits might this proposal have for young
people? What are some possible costs?

3. Based on these benefits and costs, should this
proposal be adopted? Why or why not?

4. Do you think this proposal would be legal under the
14th Amendment? Why or why not?

3. Do you think this proposal is fair? Why or why not?

When students have completed the assignment,
discuss their findings in class. You may want to take a
class poll to determine how the class as a whole views
these proposals.

Concepts
police power
laissez faire ,
judicial restraint
judicial activism
Freedom of Contract
Jim Crow
separate but equal
Social Darwinism
de facto
de jure
substantive due process
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Chapter Eight:

War & Reaction

Chapter Eight describes how World War I and the
international rise of socialism created tensions and the

repression of rights.
Dates: 1916 - 1920
Rights: % First Amendment

Narrative: War & Reaction (Page 64)

Discussion

1. What happened near the end of the First World War
thatcaused fear in America? How did the government
respond?

2. Why are the restrictions different for spoken versus
written expression?

3. Is it necessary during time of war to further restrict
expression? Why? How do you protect national
security and free speech at the same time?

Activity/City Council Hearing

Tell the class to imagine that singer Sinead O'Connor
is giving a concert in your community and has applied for
an assembly permit. Several people are urging denial of
the permit because Ms. O'Connor will not allow the
singing of any national anthem at the beginning of her
performance. Ask students to imagine that they are
interested citizens who will testify at City Council
hearings to decide whether to issue or deny the permit.
Each student should prepare a one-minute statement for
or against the permit. The teacher can take the role of the
Council president and call on students to give testimony.
A discussion should be made on the basis of the quality

of the arguments.

Cases and Controversies:

Schenck v. United Stafes, 1919

(Page 66)

Discussion

1. What law was Schenk accused of breaking?

2. What was the main issue in the case?

3. What decision did the Supreme Court make? What
reasons did it give?

4. Do you agree with the decision? Why or why not?

Profile: Oliver Wendell Holmes, Jr.
(Page 68)
Discussion

1. Why was Justice Holmes called the “Great
Dissenter™?

2. What is the value of a Supsame Court dissenting
opinion?

3. Why do you think Justice Holmes changed his mind
about the limits of free speech? Why did other courts
adopt this view?

Feature: Charloite Anita Whitney
(Page 67)

Discussion
1. What was the California Criminal Syndicalism Act?

2. What were the legal arguments on each side of the
Whitney case?

3. Is advocacy of violence protecteu speech? What is
the difference between free speech and action?

Unit Activity/The Free Press in War

Part I - Have students research the issue of press
restrictions during the 1991 Gulf War. In conducting
their research, they should answer the following
questions:

1. What restrictions did the U.S. military impose on
news gathering during the Gulf War?

2. What :easons did the military give for the
restrictions?

3. Whatcriticisms did reporters have of the restrictions?

Part II - When students have completed their research,
assign each student one of the following roles by
counting off 1-4:

1. A Pentagon spokesperson who supports the Guif
press policy.

2. A reporter who covcied the Guif War and opposes
the restrictions. '

3. A member of a soldier’s family who favors the press
policy.

4. Arepresentative of “People for a Free Press,” a group
who opposes all press restrictions.

Students should develop arguments from the point of
view they have been assigned.

Finally, arrange students in the “Roundtable”
discussions with at least one representative of each role.
Students should give arguments in order of theirroles. For
example: the Pentagon spokesperson goes first.

Conclude the activity by having the class discuss the
benefits and costs of the policy and stating and supporting
their individual opinicns.

Concepls
“clear and present danger”™

“clear and imminent danger”
Red Scare



Chapter.Nine:

From Normalcy mrougi the
Great Depression

This chapter highlights some of the historical events
that influenced our rights during the 19205 and the

Depression era including the 19th Amendment, the birth
and demise of Prchibition, the decline of substantive due

process, and court packing.

Dates: 1920 - 1937

Rights: & First Amendment
% Right to travel
% Due process

Narrative: From Nomalcy through
the Great Depression (Page 70)
Discussion

1. Why is the period covered in this chapter called

“Normmalcy?" Considering the economic conditions
and racism cf the era, was it normal?

2. How did the New Deal expand the rights of workers
and the population?

3. Whatareimplicitrights? How are they justified under
the Constitution? Can implicit rights be justified if
one believes in judicial restraint?

4. What is “court-packing?”

Cases and Controversies:
Gitlow v. New York, 1925
(Page 72)

Discussion

1. Did Gitlow win or lose?

2. What was the decision in Barron v. Baltimore? How
did it impact the Bill of Rights?

3. What innovative argument did Gitlow’s attomey
make?

4. What is “incorporation?” How does it work?

Profile: Margaret Sanger (Page 75)

Discussion

1. What crime did Margaret Sanger commit?

2. How did Margaret Sanger influence the Bill of
Rights?

3. Does the right to privacy appear in the Consmuuon?
If not, where does the right come from?
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Mrs. Margarst Sanger.

Unit Activity/Urban Dust Bowi

Explain to students that our society is facing a
problem not unlike the plight of the Okies and Arkies
during the Dust Bowl era. Almost every community is
now facing the problem of the homeless.

Contact an agency that serves the homeless for a
resource person to make a classroom visit, or amange a
class visit to a homeless facility. Have students prepare
questions to ask about the legal issues of homelessness.

Examples might include:

» How do vagrancy laws affect the homeless? How are
they applied by law enforcement?

* Do the homeless have access to food programs? To
medical care? To education?

+ How does society balance the rights of property
owners against the needs of the homeless?

= Does the Bill of Rights adequately protect the home-
less? Why or why not?

Have students report on the results of the interview
and write an essay comparing and contrasting the
experience of the homeless with the victims of the Dust
Bowl era.

Concepts
incorporation doctrine
court-packing




Chapter Ten: The Second

World War

This chapter focuses on how the fear of invasion led
to repressive measures on the homefront in our histery,
including the Japanese internment, restriction of the press
and assembly and due process of law, and repression of
Mexican Americans.

Dates: 1939- 194§
Rights: s First Amendment
¢ Fifth Amendment
o Sixth Amendment
# Fourteenth Amendment

Narrative: The Second World War

(Page 77)

Discussion

1. What reasons did the military have for the internment
of Japanese-Americans?

2. Why were Japanese-Americans and not
German-Amcricans the target?

3. Did martial law in Hawaii violate the Constitution?
Did wartime conditions justify it? Why only Hawaii?

4. Why was there an anti-Hispanic backlash in Los
Angeles? What happens in wartime that makes
pecple less tolerant?

Activity /The Board of Education Decides
Ask students to imagine the following situation:

The neighborhood around Benson High School has
been plagued by gang-related violence. Members of two
gangs wearing their colors and exchanging hand signs
have infiltrated the school, leading to a fight and near
stabbing. School authorities propose the following
policy: Be it resolved that certain colors and hand signs
are absolutely forbidden on campus and from now on,
students will dress in matching uniforms.

Ask students to form small groups and assume the
roles of the Board of Education. It is the task of each group
to decide whether or not to adopt the policy. Have groups
report on their decision and discuss.

Cases and Controversies:

Korematsu v. Unifed States, 1944

(Page 80)

Discussion

1. According to the Court, what was the overriding state
interest in denying Korematsu's rights?

2. Is the Supreme Court above politics or does it reflect
political pressure and social temperament? Explain
YOUr answer.
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Profile: Minoru Yasui (Page 78)

Discussion

1. What is the reason for curfew laws? Do curfews
violate private rights? In peacetime? In wartime or
national emergency? What is the overriding state
interest?

2. Is it fair to have curfews based on nationality?
Gender? Age? Does this violate the 14th
Amendment?

3. What are some more recent examples of people of
particular ethnic backgrounds being singled out
during a period of national crisis?

Unit Activity/Wirith
Divide the class into groups of 5-6 students. Three of

the snxients will take on the roles of members of the U.S.

Cou.t of Appeals. The remaining students will be

members of a private law firm.

Ask students to imagine that it is March, 1942, The
lawyers represent a law firm that has been hired to file
and argue 2 writ to stop the internment of
Japanese-Americans.

Lawyers' Instructions: Tell the lawyers to work
together to develop arguments and list them in order of
importance in a “writ." Students should review the
material presented in the chapter and the Bill of Rights
to help them complete the task. Their argument should
take no more than two minutes to present.

Justices’ Instructions: Tell the justices to work
together to develop questions to ask the lawyers during
their arguments. Justices should try to look at the case
from both sides and review the material in this chapter
and the Bill of Rights to help them complete the task.
Questions should be written down in order of
importance. When it is time for the arguments, the
lawyers have two minutes to make their presentations.
Justices then have three minutes to ask their questions.

When the role play is completed, poll the groups to
find out what the justices decided aad the reasons for their
decisions. Writs and questions can be collected for review

and grading.
Debrief the activity using the following questions:
 Did any of the justices change their minds about the
issue after hearing the arguments? Why?
+ Do the lawyers think that they got a fair hearing? Why
or whe not?

Concepis
martial law
discrimination



Chapter Eleven: The Cold

War - -

This chapter provides sn overview of how the
reaction to the fear of Sovict power and communist
infiltration inspired legislative and executive attempts to
ensure loyalty and estrict First Amendment guarantees
of association, press, and speech and Fifth Amendment
protections against self-incrimination.

Dates: 1945 - 1957
Rights: < First Amendment
#« Fifth Amendment

Narrative: The Cold War (Page 82)
Discussion

1. What events raised fear of communist infiltration
during the Cold War?

2. Whatkinds of military secrets are there in peacetime?
Who would they be secret from?

3. What value do loyalty oaths serve? Do they violate
the First Amendment? What are you swearing loyalty
to? What is the irony here?

4. Why did the House Un-American Activities
Committee focus on Hollywood?

Feature: Paul Robeson (Page 86)

Discussion
1. Why was Paul Robeson's career ruined?

2. Why might have Paul Robeson been sympathetic to
communist ideology?

3. What factors may have made Robeson a target for
McCarthyism?

Profile: Senator Joseph R. McCarthy
(Page 84)

Discussion

1. What are some other examples from American
history when public hysteria led to the violation of
people'srights?

2. If McCarthy's tactics were so blatant, how did he get
as far as he did?

3. What is the difference between a blacklist and a
boycott?

Unit Activity /The City Council Decides

Explain to students that an issue recently arose in
Milwaukee, Wisconsin over Senator McCarthy. It seems
thata bust of the late senator was displayed in the county
courthouse where McCarthy had once served as a judge.

Controversy erupted over what should happento the bust.
Should it remain there, be moved to the historical society
museum, or be placed in storage?

Divide the class into groups of 3-4 and have them
imagine they are members of the city council, They must
decide the issue after rereading the material in their
chapter and considering the hypothetical position
statements of the following groups:

Friends of History: This group believes that since
McCarthy was an important historical figure, the bust
should be displayed, but only atthe local historical society
museum along with other material that explains what he
did. In this way future generations will understand the
Cold War era.

The Revision Committee: This group believes that
recent events in the Soviet Union demonstrate that
McCarthy was essentially justified in his beliefs. While
they acknowledged that his methods were excessive, he
still should be honored as a staunch enemy of communism
and the bust should stay where it is.

Never Forget: This group believes that McCarthy
was essentially destructive and ruined the lives of many
people. Its members believe that any display of the bust
would be inappropriate,

Have each of the groups report on and support its
decisions.

Concepts
HUAC

“Fifth Amendment communist™
blacklist :
McCarthyism




Chapter Twelve:
March

This chapter outlines the story of the civil dghts
movementand how theequal protection clause of the 14th
Amendment was used by the courts to end segregation
and to promote access to educetion, housing, and public
accommodations.

Dates: 1950 -1990
Rights: & Equal Protection Clause

Narrative: Freedoms'’s March (Page
87)

Discussion
1. Before the 1950s, why wasn't the Supreme Court an
effective recourse against Jim Crow laws?

What groups made up the civil rights movement?
Who led the movement? What tactics did it use toend
segregation?

What is equal? What does it mean legally? How can
the government enforce it?

What other groups were inspired by the civil rights
movement?

Activity/Rights Research

Explain that while legal segregation in the United
States has been overcome, the struggle for equality and
controversies over civil rights continue.

Part I - Have students research periodicals and make
a written report on one of the following topics or issues:

Freedom},}

2.

» Affirmative action versus desegregation
 Hate Crimes

+ Afrocentrism

+ College campus codes forbidding racist speech

« Ethnic conflict: Korean American/African-American,
Crown Heights incident.

+ Police/Community Relations: Rodney King incident

Part II - When the assignments are complete, lead a
class discussion using the following questions:

« What are some current civil rights issues today?

 Has our society progressed or retreated in the quest for
equality?

« Has the promise of the Bill of Rights and the Civil War
amendment been fulfilled? Why or why not?
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Profile: Thurgood Marshall (Page 92)

Discussion

1. Thurgood Marshall was the product of a particular
age ina particular period of time in American history.
How might his personal experience have influenced
his view of things?

Should there be an African-American seat on the
Court? A woman'’s seat? Jewish? Asian? Other
under-represented groups? Why or why not?

Unit Activity/Equal Access to Housing

Explain to students that issues of equality have a
wide-ranging effect on our society, affecting housing,
employment, welfare, medical care, and education. Tell
students that in this activity they will take on the roles of
members of a housing commission drafting a policy to
deal with the issue of equal access to housing.

Write the following on the board:

The City has just opened a 40-unit shelter for
handicapped homeless people. Doorways are wide
enough for wheelchairs, cabinets are lower, and
bathrooms are safer. This fills a8 great need since25%
of the city’s estimated 2000 homeless are disabled. The
city’s total homeless shelter capacity is only 500.

Divide the class into groups of 4-6 students. Each
group should select a chairperson to lead the group's
discussion and report its findings. Explain that it is the
role of each commission to create a policy statement for
occupancy of the new shelter. The policy must address
the following issues:

« Should the disabled homeless population have priority
in the new shelter? Why? How will this be enforced?

« Should non-disabled homeless people be housed in the
new shelter? Why? How will this be enforced?

Call on each chairperson to report the groups’ policy
statement. Debrief the activity by asking the class to
decide which of the policy 's suggestions are the most fair.

Concepils
separate but equal
sit-in
freedom rider
Black Power
“all deliberate speed” \“ '“’('
kO
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Chapter Thirteen: Due

Process of Law

This chapter describes how the rights of those
accused of crime expanded and contracted in the last two
decades.

Dates: Contemporary
Rights: 1 Due process
7 Ninth Amendment
o Sixth Amendment
o Fifth Amendment
# Habeas Corpus
Narrative: Due Process of Law
(Page 93)
Discussion

1. What is due process? How has it evolved since
Magna Carta?

2. What is meant by “fundamental to the American
scheme of justice?”

3. In your opinion, has the Court erred by protecting
criminals? How has the Rchnquist Court tried to
reverse this perception?

4. How political is the nomination/confirmation of new
justices? Does the public have the right to know how
potential justices stand on issues?

Feature: Habeas Corpus “The Great
Writ of Liberly” (Page 94)

Discussion

1. Why has habeas corpus been so important in our
legal history?

2. How is the writ of habeas corpus most often used
today? What is the controversy surrounding it?

Profile: Clarence Earl Gideon and
the Right To Counsel (Page 95)

Discussion
1. How did Gideon get the Supreme Court to hear his
case?

2. Whatimportantright did the Supreme Court establish
in the Gideon case?

3. After the Gideon casc was decided by the Supreme
Court, he was retricd on the original charges and
acquitted. Should the right to representation by an
attomey depend on whether a defendant is guilty or
innocent? Why?
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Clsrence Eart Gideon.

Activity /A Matter of Appeal

In recent years the Supreme Court has placed
restrictions on what is required for filing an appeal. It is
questionahle whether someone using Gideon’s method
would succeed today. Have students write an essay
stating and supporting an opinion on the following
question:

+ Should the Supreme Court accept petitions from poor
people no matter what form it is in? Why or why not?

Feature: Cruel and Unusual
Punishment (Page 96)

Discussion

1. What amendment deals with the issue of cruel and
unusual punishment?

2. What rules has the Supreme Court made for the
imposition of capital punishment?

3. What other forms of punishment might be considered
“cruel and unusual?”

Cases and Controversies: Miranda
Rights (Page 97)
Discussion

1. What are the Miranda rights? What purpose do they
serve?

2. Reread the Miranda rights. Do you think they are
clear? Necessary? Why or why not?
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Cases and Controversies:

Mapp v. Ohio, 1961: Doliree Mapp

and The “Exclusionary Rule” (Page

97)

PNiscussion

1. What is the “exclusionary rule?” How does it work?
What is it supposed to accomplish? -

2. Reread the Fourth Amendment. Do you think the
exclusionary rule is an effective way to protect
agaipst unreasonable searches and seizures?

3. What other methods might deter police from making
unreasonable searches and seizures?

Unit Activity/TV Watch

Have the class identify current police drama or
criminal lawyer shows on television. Each student should
select one episode to watch and report on the following
questions:

1. During the show, was a suspect arrested? If so, were
the Miranda wamings given? If so, how?

2. During the show, did the police search for evidence
or did the issue of a search come up in court? How
was the search conducted?

3. What other due process issues were raised? Did they
secm realistic? Why or why not?

4. Are television shows a good way of learning about
due process? Why or why not?

As an additional activity, you might ask the class to
create a short police or lawyer script which accurately
portrays an arrest, a search and seizure or another aspect
of due process. Have the students act out the scenario for
the class.

Concepts
fundamental faimess
harmless error
enumerated versus implied rights
inalienable rights
Exclusionary Rule
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Chapter Fourteen: The First

Freedom: Religious Liberty

iNn America

This chapter provides an overview of major
developments in the First Amendmesit with afocus on the
free exercise and establishment clauses.

Dates: Contemparary
Rights: « First Amendment: Religion

Narrative: The First Freedom:
Religious Liberty in America (Page
98)

Discussion

1. Why is there a difference between the freedom to
believe and the freedom to act? How is this simiiarto
the limits on free speech?

2. Who is the Court protecting by limiting freedom of
religion? Has the Court ever gone too far?

3. Should religions that may offend the majority of
people be protected? What about Satanism?
Is atheism protected by the First Amendment?

4. Dothe Boy Scouts of America have aright to exclude
atheists or does this violate the First Amendment?
Why or why not?

Profile: William & Lillian Gobitis

(Page 101)

Discussion

1. What happened in the Gobitis case? How did the
Court rule?

2. How did the Barnette decision change this result?

3. What factors might make the Supreme Court change
its opinion?

Cases and Controversies: Wisconsin

v. Yoder, 1972 (Page 100)

Discussion

I. Who are the Amish? Why didn’t they want their
children to attend high school?

2. Do you agree with the majority or dissenting Court
opinion? Why?

Unit Activity/Appeliate Court
Describe the following facts to the class; g

The Amish people believe in simplicity and reject
“modern” ways. They drive horse-drawn buggies and
wear plain clothing as a part of their religious beliefs.



Recently, a county where the Amish live, passed an
ordinance requiring Amish buggies to display a
reflective yellow sign for their safety. There had been
a number of accidents involving the dark buggies and
cars at night. The Amish are refusing to use the bright
yellow signs since they ciearly violate their religious
beliefs of simplicity and plainness.

Ask students to take the role of judges in the appellate
court. Students should write a court opinion covering the
following questions:

1. Does the reflective sign law violate the Amish
religion?

2. Is there an overriding state interest in safety and
public welfare?

3. What other alternatives might there be?

Concepts
Establishment Clause
Free exercise clause
belief versus action

Chapter Fifteen: A Living Bill

of Rights |

This concluding chapter concentrates on current
trends and issues of the Bill of Rights and the changing

perspectives of the U.S. Supreme Court.

Narrative: A Living Bill of Rights
(Page 103)

Discussion

1. 'What are some of the contemporary issues testing the
Bill of Rights?

2. What are “victimless crimes?” Does the state have
the authority to regulate the private behavior of
“consenting adults?” Where is this authority or
freedom in the Constitution?

3. What is former Attomey General Edwin Meese's
position on the Bill of Rights? Is this a loose or strict
interpretation? What is Justice William Brennan's
position? What are the implications of each position?
With whom do you agree?

Feature: The Right to Keep and Bear

Amms (Page 104)

Discussion

1. How has the Supreme Court interpreted the Second
Amendment?

2. Why is the issue of gun control so controversial?

3. Do you think more or fewer restrictions should be
placed on gun ownership? Why?

Profile: Robert Bork and The Right Of
Privacy (Page 105)

Discussion

1. What is the source of human rights? Are some or all
listed in the Constitution? What would Bork say?
Jefferson? John Locke?

2. Why is the issue over a right to privacy in the
Constitution linked to the controversy over abortion?

3. Do you think it was just for Bork to be denied
confirmation for a seat onthe Supreme Court because
of his beliefs? Why or why not?

Cases and Controversies:
Obscenity, Mapplethorpe And 2
Live Crew (Page 106)

Discussion
1. What is “patently offensive?” Is it limited to sexual
activities orcan it be applied to religious and political



ideas? What is the overriding state interest in thus limiting
the First Amendment?

2. Why is it permissible for 2 Live Crew to record the
lyrics, but illegal for Charles Freedman to sell the
album? Does this violate the 14th Amendment?

3. How can art or music or literature be judged?

Activity/Record Ratings
Divide the class into pairs to develop arguments and
debate the following proposition:

« Recordings and books should be rated just as films as
to prevent minors from having access to objectionable
material,

When the debates are concluded, poll the class for an
opinion on the issue.

Cases and Controversies: Rust v.
Sullivan, 1991: Public Funds and
Freedom Of Speech (Page 108)

Discussion
1. What were the facts of the Rust case?

2. What wasthe issue the Supreme Court had to decide?

3. What was the Court's decision and what reasons did
itgive?

4. Do you agree with the decision? Why or why not?

Unit Activity/Senate Confirmation Hearings

In preparation for this activity, in which the teacher
takes the role of a hypothetical Supreme Court nominee,
the teacher should create a brief “legal™ biography. It
should hypothecate legal education, areas of practice,
judicial experience, stands on contermgorary issues as
demonstrated by written opinions o journal artii i<z and
personal data. In creating the biograpiy, create ciemer.ts
that would appeal to diff¢.cnt parts of the political
spectrum.

Part |
Lead a class discussion using the following:

Which one of the following criteria do you think
the U.S. Senate should follow in deciding whether to
confirm or reject a U.S. Supreme Court nominee?
Take a vote in the class on this question, and discuss
the results.

A. Whomever the president nominates should always be
appointed by the Senate.

B. Secnators should reject a nominee only because of:
1. inadequate legal training

2. lack of legal experience
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3. unethical behavior such as racial or religious
prejudice
C. In addition to the reasons listed in Part B, Senators
should have the freedom to vote against a nominee
because they disagree with his or her ideas about the
Constitution.

Part li

Explain to the class that they are going to take on the
role of Senators in a Supreme Court confirmation hearing.
Each student is responsible for designing two questions
to ask the nominee. Then explain that you are going to
take the role of the nominee and read your “legal”
biography to the class,

As the class completes the assignment, arrange the
room with a chair and table facing the class. Conduct the
role play by calling on Senators one at a time to pose
questions, and answer, or decline to answer, stating a
reason. Make sure students avoid repetitive questions.

After questioning, ask for a confinmation vote.
Majority wins. Call on representative Senators to explain
the reasons for his or her vote.

Debrief the activity with the following questions:
* Is this a good method for confirming a Supreme Court
Justice? Why or why not?
* Why is the selection of a Supreme Court Justice such
an important task? Why is it so controversial?
Concepis
community standards

privacy
confirmation




Enrichment Activities

The activities in this section are designed to be used
at different points in the coverage of the material in
Foundations of Freedom. They can replace activities
suggested in the various units or serve as a cumulative
leaming experience at the conclusion of a particular
historical period or unit. In addition, each of the activities
is designed for use with the regular components of the
book: Profiles, Cases and Controversies, or Feature
materials.

Foundations of Freedom: Profiles in
History

Overviow

What would James Madison think about the
blacklisting of the McCarthy era? How would Senator
McCarthy respond? Would Thurgood Marshall and
Roger Brooke Taney agree on the Brown v. Board of
Education decision?

Students will examine these and other questions
pertaining to the Bill of Rights in this role-play activity
ascharacters from the past and present cxpress their views
in a panel discussion.

Objectives

« Students will be able to think critically about, recog-
nize, and analyze issues of free expression, due
process, and equal protection.

» Students will analyze Bill of Rights issues from a
historical perspective.

« Students will compare and contrast the opinions of a
variety of historical figures on Bill of Rights issues.

Materials
- Bill of Rights Issucs and Example Questions Handout
for each student. (Handout Profiles 1)

« Profiles drawn from Foundations of Freedom
 Profile Sketches (Handout Profiles 2)

Methods
+ Brainstorming, rcading, group work, role play, panel
discussion

Procedure

1. Telltheclass they are going to meet some people who
have played significant roles in the history of the Bill
of Rights: some as founders of the document, others
as those charged with upholding the rights and
interpreting the amendments, and some who have
caused the amendments to be re-examined over the
past two centuries.
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2. Explain that there are three broad Bill of Rights
themes that we will be dealing with today:
1. Free Expression
2. Due Process
3. Equal Protection

Reproduce and distribute handout “Profiles 1,” and
briefly discuss the meaning of each issue.

3. Brainstorm recent issues or cases that would relate to
free expression, due process, and equal protection.
Examples include:

Free Expression — 2 Live Crew obscenity charges,
religious groups meeting in schools, flag buming,
racist speech codes on campuses.

Due Process — school suspension, search and
seizure, suspect confessions, drug testing.

Equal Protection — immigrants’ access to public
services, discrimination against women or minorities
in education or in the workplace.

Tell the class there will be eight special guests who
will sit on a panel to discuss Bill of Rights issues with
them today. Write the following names and page
numbers on the board:

George Mason (Page 41), James Madison (Page
45), Roger Brooke Taney (Page 53), Charlotte
Anita Whitney (Page 67), Minoru Yasul (Page 78),
Joseph R. McCarthy (Page 84), Paul Robeson
(Page 86), Thurgood Marshall (Page 92).

Tell students the guests are already here in the room.
Some of them will take the roles of these guests and,
with the help of a team, prepare to sit on a panel and
discuss Bill of Rights issues.

3. The rest of the class will become the audience and
will be ready with questions for each special guest.

The task is to:

Find out where these people stand on Bill of Rights
issues relating to free expression, due process, and
equal protection.

Find out what they think about the Bill of Rights and
if it is working in our society today.

Remind the class that each panelist has
omnipresence, they willknow the past andthe present
and will speak on Bill of Rights issues based on the
events that happened during their lifetimes.

1.3



8. Divide the class into groups of three. Eight of the
groups review one of the profiles, one member of the
group will portray that character during the panel
discussion. The other two members of each group
will help prepare the actor and be available to coach
during the discussion.

9. The rest of the groups will receive profile sketches
(handout “Profiles 2'") of all the characters on the
panel. These groups will write questions for the
panelists based on the three issues discussed.

10. Allow groups 15-20 minutes to prepare for roles and
write questions.

11. When groups are ready, bring the panelists together
and begin the discussion. Make sure each panelist is
questioned and set a time limit on answers (1 minute
is reasonable).

Teachers may want to decide on a format for
questioning (same question for cach paneclist, or
questioning one panelist at a time, etc.)

Debriefing

1. Which panelist did you agree with most often and
why? Which panelist did you disagree with the most?
Why?

2. Which panelists were most concerned with issues of
due process? Of equal protection? Of free
expression?

0C 3EST COPY AVAZLI:

Do you think the answers ot the panelists were
influenced by the era in which they lived? If so, which
questions made this happen?

Do you think that any panelist’'s responses were
influenced by the ethnic background of the character?
By their gender? By their personal life experiences?
Explain your answer.

Is it reasonable to apply the principles of people from
George Mason and James Madison’s era to the
experiences of contemporary panelists. Why or why
not?

ideas for Adapting and Extending Lesson

1.

Choose issues or amendments that you have been
studying to center questions around to provide
application and review for students.

Choose profiles from one era, a specific ethnic
background, or other characteristic panclists will
have in common. Students could choose panelists
based on their own special interests.

For a long-term project, assign students one of the
profiles for in-depth study and make the panecl
discussion a full class periodevent.

Have students who are questioners take roles as well
as panelists and ask questions from character’s point
of view.
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Profiles 1

Bill of Rights Issues and Example Questions

Free Expression

The First Amendment guarantees that “Congress
shall make no law...abridging freedom of speech, or of
the press; or the right of the people to peaceably assemble
and to petition the Government for a redress of
grievances.” These guarantees have been applied against
the federal govemnment, and as a result of the Fourteenth
Amendment, against state action as well, These rights
listed in the First ndment are sometimes referred to
as “freedom of eAyression.” According to the courts,
freedom of expression is not absolute. A key element in
considering First Amendment issues is balancing free
cxpression with society's interest in the safety and
welfare of all people.

Example question:
Under the First Amendment should pecople in the
United States be ailowed to sct the American flag on fire?

Due Frocass of Law

Th:Fifth Amendment guarantees that no person shall
be “deprived of life, liberty, or property, without due
process of law.” The Fourteenth Amendmer.. makes this
guarantee appticable against the states as well as the
federal govemment. The “due process clause™ often is
applied to procedures in the criminal process. Those
rights listed in the Bill of Rights thathave been considered
by courts to be fundamental are said to have been
“incorporated™ by the clause and therefore apply against
state power. These rights include those listed in the
Fourth, Fifth and Sixth Amendments, including
protcction against unreasonable search and seizure,

protection against double jeopardy, the right against
scH-incrimination, the right to a speedy and public trial,
the right to confront witnesses against you, and the right
to an attomey.

Example question:

Today our society is experiencing threats and
violence from organized youth gangs. Under these
circumstances, should the nced for public safety outweigh
the technicalities of due process?

Equal Protection

The Fourteenth Amendment provides that no State
shall “deny to any person within its jurisdiction the equal
protection of the laws.” This amendment has been used
to challenge in courts many discriminatory practices.
Although the amendment was written originally in 1868
to protect people of African descent, especially freed
slaves, from being discriminated against, discrimination
against other groups of people may be found
unconstitutional. The “equal protection clause™ has been
the basis for challenges of classi’.cations of persons based
on age, ger ier, sexual orientation, and physical abilities
or disabilitivs, 11 addition to classifications based on race,
cthnicity and ancestry. Not all challenges have been
successful.

Example question:

In your opinion, how far has the United States come
in achieving equal protection of the law for all persons?
Is there room for improvement and, if so, where?




George Mason

George Mason (1725-1792) drafted the Virginia
Declaration of Rights, model for the Declaration of the
Rights of Man in France and the U.S. Bill of Rights. As
adelegate to the Constitutional Convention, his call fora
bill of rights to be added to the Constitution was voted
down, so Mason refused to sign the completed document.
His opposition to the Constitution without a bill of rights
resulted in an end of his friendship with George
Washington. Eventually Federalist supporters of the
Constitution acknowledged the need for a bill of rights.

James Madison

As amember of the Virginia Convention that drafted
the Virginia Declaration of Rights, James Madison
(1751-1836) was a strong proponent of religious freedom
(a fundamental human right in his opinion). The
collaboration of Madison and his friend, Thomas
Jefferson, resulted in the birth of the
Democratic-Republican party. A member of the
Continental Congress and a delegate to the Constitutional
Convention, Madison was a chief proponent of the newly
created Constitution, arguing for its adoption in The
Federalist, and adopting a position strongly in favor of a
bill of rights which he eventually would draft for the
nation.

Roger Brooke Taney

A Southem-bom Supreme Court Justice, Roger B.
Taney (1777-1864) was devoted to preserving the rights
of Southemers, including slavery. In writing the opinion
of the Supreme Court in the landmark case Dred Scott v.
Sanford (18357), he denied the power of the federal
government to restrict the spread of slavery in territories
and ncw states, thus heating the debate about slavery in
this nation.

Charlotte Anita Whitney

As a member of the Communist Labor Party in the
carly 1900s, Whitmey was a radical social reformer
fighting for economic justice. Charged with violating the
California Criminal Syndicalism Act, she was convicted
without proof that she was engaged 1n violent acts. That
conviction was upheld by the Supreme Court. Pardoned
in 1927, she spent her remaining years working for social
justice.
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Profiles 2

Profile Sketches

27

Minoru Yasui

As 3 lawyer, he saw discrimination against other
second-generation Japanese-Americans. A
commissioned reserve officer, he was refused for service
by the U.S. Ammy following Pearl Harbor. His refusal to
obey the military curfew order for persons of Japanese
ancestry resulted in his arrest. Out on bail, he resisted the
order for evacuation to relocation camps and was arrested
again and sent to acamp. His appeal to the Supreme Court
on the original curfew violation conviction failed and he
was jailed for nine months. Upon his retum to the
internment camp, he continued to protest the unjust
incarceration of Japanese-Americans.

Joseph R. McCarthy

A WisconsinSenator, Joseph McCarthy (1908-1957)
rose to national prominence during the Cold War by
alleging that communists had infiltrated the Federal
Government. As Chairman of the Senate Permanent
Investigations Subcommittee, he accused a number of
individuals of un-American activities, ruining careers in
the process. Eventually condemned for his questionable
finances and conduct, his public career was ended and his
influence diminished.

®aul Robeson

An African-American athlete and performing artist,
Paul Robeson (1898-1976) was among the first
intemationally famous black film stars. Sympathetic to
the Soviet Union and a believer in communist ideals, he
was blacklisted. His passport was canceled after he
refused to cooperate with the House Un-American
Activities Committee. After an eight-year legal battle, his
passport was restored. However, his struggle had a
significant impact on his career and he continued to
criticize American policies.
Thurgood Marshall

Great-grandson of slaves, this African-American
attorney rose to prominence as the chief counsel for the
NAACP Legal Defense Fund. Arguing for desegregation
of public schools, he chalienged the “separate but equal™
doctrine in Brown v. Board of Education resulting in a
victory for the civil rights movement. Appointed to the
Supreme Court in 1967, he voted to expand the Bill of
Rights guarantees for more than twenty years before his
retirement from the Court.



Cases and Controversies: Modified Moot Court

Overview

With these instructions teachers can conduct three
different modificd moot court activities based on cases
contained in Chapters 12, 13, or 15 of Foundations of
Freedom. First students review the chapter background
material, and read and discuss one of these cases:

» Brown v. Board of Education (Page 90), Miranda
(Page 97), orRust v. Sullivan (Page 108). Students then
read and discuss one of the hypothctical cases. Work-
ing in groups of three, students will develop, present,
and hear arguments. In a culminating activity, students
taking the role of the Supreme Court will announce a
decision.

Objectives

Students will leam to;

+ Recall the facts of a Supreme Court case.

+ Generate and support arguments on a Constitutional
issue in the arcas of due process, equal protection, or
free expression.

« State and support an opinion on a Constitutional issue.

Methods

Reading and discussicn, group work, role play,
debriefing.

Materials

« If this activity is used with Brown v. Board of Educa-
tion(Chapter 12), reproduce Case 1 - Parents v. School
District, and Case 1 - Instructions Handout for each
member of the class.

+ If this activity is used with Miranda (Chapter 13),
reproduce Case 2 - District Attorney v. Barber and
Case 2 - Instructions Handout for each member of the
class.

« If this activity is used with Rust v. Sullivan (Chapter
15), reproduce Case 3 - New Learning v. Secretary of
Education and Case 3 - Instructions Handout for each
member of the class.

Procedures

Introduce the Lesson

Introduce the lesson by reviewing the objectives and
explaining to the class that they are going to explore the
process by which the U.S. Supreme Court makes
decisions about the Bill of Rights by taking part in amoot
court activity based on a hypothetical Supreme Court
case. Determine whether students know the difference
between a trial court and an appellate court and, if
necessary, briefly explain.




Reading and Directed Discussion

Have students review the Chapter background
material and one of the three cases. Discuss these
questions:

» Vhat happened in this case?

» What was the issue that the Supreme Court had to
decide?

» What was the Court’s decision and what reasons did it
give?

» Do you agree with this decision? Why or why not?

Reading and Directed Discussion

Reproduce and have students read one of tha
hypothetical Supreme Court cases and discuss the
following question:

« What happened in this case? (Repeat this question with
different students until all the basic facts are recalled.)

Preparation and Role Play

Explain to stuients that now they will get the chance
to take part in arguing and deciding the issues in the case
themselves. Then, distribute the handout entitled
“Instructions” and review any questions students might
have.

1. Count off the students 1, 2, 3 and explain that they
will work in these groups of three to argue and decide
the case. Assign roles as following: 1 is a Supreme
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Court Justice, 2 is “Attorney A™ . 1d 3 is “Attomey
B.” (If one student is left over assign one group two
justices. If two students are left over, assign one
group an extra attormey for both sides.) Have
members of each group of three introduce themselves
to the other two members of the group, identifying
which role they will be playing. Then explain that in
preparing for their hearings that they should work
with a person who has the same role in the group
nearest them.

2. Ask students to begin their preparations and monitor.
After a reasonable time, cue the class that it is time
to begin the hearings.

3. When all the Justices are standing arrange seats in the
front of the class and ask them to be seated. Appoint
one student to act as Chief Justice and call on each
justice to render and support an opinion. Keep a tally
to determine the decision. Majority wins. In the case
of an even number of justices, the teacher can cast the
ticbreaker.

Debriefing
Debrief the activity using the following questions.

» Do you agree with the Court’s decision? Why or why
not?

* Which of the reasons for the decision were most per-
suasive?

L I B SN U ]
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Case 1

Parents v. School District

Imagine that it is some time in the future. Educators around the country have recognized the special needs of certain
inner-city African-American male students. Growing up in environments marked by gangs and drugs, and often the
product of single parent families, their educational progress falls well below average.

To address these problems one city has established special academies offering enriched education programs for
African-American males. These public schools feature low enrollment, high teacher-student ratios, and courses designed
toimprove leaming skills. They also have special programs to promote self-esteem and have well-equipped labs, libraries,
and computer centers. They also have an exclusion policy denying admission to female or non-African-American
students.

Several African American parents, impressed by the program and anxious to have their daughters enroll, are denied
admission. Filing suit in Federal Court they claim that the academies are much better than the regular public schools and
that their admission policies violate the U.S Supreme Court ruling in Brown v. Board of Education. The School District
claims that the academies have a real chance to improve the education of the students ar:d help solve community problems.
They argue that since the academies were not set up to discriminate, they do not violate the Brown ruling.

Instructions for Parents v. School
District

In a few minutes, you will take part in deciding the
case of Parents v. School District. Working in groups,
you will be assigned the role of a Supreme Court Justice,
an attomey representing the Parents or an attomey
representing the School District.

Suprema Court Justice Instructions

When you are assigned your role and a group, it is
your job to review the case of Brown v. Board of
Education and the facts of the case in Parents v. School
District (Case 1). Prepare for hearing the case by trying
to think about arguments both sides might raise. You are
encouraged to work with a Justice from another group.
When hearing the case, each attomney has no more than
three minutes to give its arguments. The Parents side gocs
first. You may ask one question to each side during this
time. When both sides have finished, you will have three
minutes to decide the case and give the reasons for your
decision. Stand up in place after you have given your
decision.

Altorney A instructions

When you are assigned your role and group, it is your
job to represent the Parents by developing and making
arguments that the School District’s regulations violated
the Equal Protection clause of the Fourteenth
Amendment of the U.S. Constitution and are different
from those in the Brown case. You are encouraged to
work with a Parents’ attomey from another group to
develnp arguments. You will have no more than thyge.
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minutes to present your case. The Justice may interrupt
you to ask one question during that time.

Attomey B Instructions

When you are assigned your role and group, itis your
job to represent the School District by developing and
making arguments that the regulations are permitted
under the Equal Protection clause of the Fourteenth
Amendment of the Constitution and by the Court decision
in the Brown case. You are encouraged to work with a
School District Attomey from another group to develop
arguments. You will have no more that three minutes to
present your case. The Justice may interrupt you to ask
one question during that time.

Group Questions for Thinking About

Arguments

1. How are the facts of Brown different from the facts
in Parents v. School Distric(?

2. What are some benefits to society or to education if
the decision for the academies are upheld?

3. What harm to society or education might result if the
decision for the academies is upheld?
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Case 2

District Altorney v. Barber

Imagine that it is some time in the future. Police have been on the trail of a serial killer who has murdered 15 people
in a large city. Nicknamed the “Boat Killer,” his method is to lure victims onto his sailboat and strangle them, throwing
their bodies over the side. Only two have washed up on shore leaving physical evidence, but there are no witnesses.
Through investigation, the police have concentrated their search at a local marina. By chance, two harbor police officers
arrest a man named John Barber for drunkenness at the marina. A hostile crowd soon gathers thinking it is the killer.
While one officer holds the crowd off, the other takes the suspect into the harbor office for safety and starts to question
him, but in the confusion fails to give the suspect his Miranda wamings.

In response, Barber confesses to and gives specific details about two of the murders and claims he committed the
rest. The officer tape records the conversation. When the city police arrive they give Barber the required wamings, but
with the crowd dispersed, he refuses to talk. He later claims that he confessed so that the police would protect him from
the mob, but the details of his confession match perfectly with the physical evidence.

At trial, the district attomey convinces the judge that the tape recording should be used as evidence, claiming that
under the circumstances, the officer’s mistake was harmless error and that the confession was freely given. Barber is
convicted, but his conviction is overtumed on appeal. Claiming that Barber cannot be convicted without the confession,
the District Attomey appeals to the U.S. Supreme Court.

Instructions for District Atforney v.
Barber

In a few minutes, you will take part in deciding the
case of District Attorney v, Barber. Working in groups,
you will be assigned the role of a Supreme Court Justice,
an attomey representing the District Attorney or an
attomney representing John Barber.

group to develop arguments. You will have no more than
Supreme Court Justice Instructions three minutes to present your case. The Justice may
When you are assigned your role and a group, it is interrupt you to ask one question during that time.

your job to review the materials in Due Process of Law nstruct

and the cases of Miranda and Mapp v. Ohio and the facts Attorney B lons
of the case in District Attorney v. Barber. Prepare for
hearing the case by trying to think about arguments both
sides might raise. You are encouraged to work with a
Justice from another group. When hearing the case, each
has no more than three minutes to give its arguments. The
D.strict Attomey side goes first. You may ask one
question to each side during this time. When both sides
have finished, you will have three minutes to decide the
case and give the reasons for your decision. Stand up in

When you are assigned your role and group, it is your
job to represent John Barber by developing and making
arguments that the confession should be excused under
the Due Process clause of the Fourteenth Amendment of
the Constitution and by the Court decision in the Mirenda
and Mapp cases. You are encouraged to work with John
Barber’s attomey from another group to develop
arguments. You will have no more that three minutes to
present your case. The Justice may interrupt you to ask

) . one question during that time.
place after you have given your decision.
Group Questions for Thinking About
Attomey A insfructions Arguments
When you are assigned your role and group, it is your 1. Whatisthe harmiess error doctrine? Should it apply
job to represent the District Attomey by developing and to this case?

making arguments that the confession should be admitted ) )
and does not violate the due process clause of the  2- Whatare some benefits to society or to education

Fourteenth Amendment of the U.S. Constitution and is if the confession is upheld?
different from that in the Miranda case. You are 3. What harm to society or education might result if
encouraged to work with a District Attomney from another the confession is upheld?
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Case 3

New Learning v. Secrefary of Education

Imagine that it is some time in the future. The United States Congress has passed a federal statute for the funding
of the development of quality educational materials for use in America’s public schools. Section 1203 of the Jaw provides
that “none of the funds shall be used in the development of materials which promote racism or ethnic hatred or cults
which endorse devil worship, human or animal sacrifice, or suicide.” The law also states that all grants would be made
in accordance with regulations issued by the Secretary of Education.

The Secretary issued regulations which permitted non-profit, non-partisan educational organizations to apply for
funds to develop or distribute classroom materials and restated the funding restriction in the same language.

New Leaming Foundation, an educational research organization which met the guidelines, applied for a grant under
the program to publish and distribute its award-winning classroom material called Critical Conflicts. It consists of
pamphlets for use by teachers and students in high school for teaching critical thinking and controversial issues. In
denying funding, the office of the Secretary of Education determined that material in two of the pamphilets violated the
regulations. They were entitled:

+ Bigotry or Freedom: The objectionable section contains a speech by acollege professor who believes that racial and
ethnic slurs are a vital part of culture and should be encouraged, not discouraged in society. Other sections give strong
opposing views,

- Satanism: Fact or Fiction: The objectionable section was written by the head of a group called Satan's New Church
which claims that devil worship is a healthy response to traditional religion and that even human sacrifice should be
permitted if the victim agreed. Other sections give strong opposing social and legal views.

New Leaming sued in Federal Court claiming that the federal law and the Secretary's grant regulations violated the

free speech and free press requirement of the First Amendment.
. ]

Instructions for New Leaming v.
Secrefary of Education

In a few minutes, you will take part in deciding the
cuse of New Learning v. Secretary of Education. Working
in groups, you will be assigned the role of a Supreme
Court Justice, an attorney representing New Leaming, or
an attormey representing the Secretary of Education.

Supreme Court Justice Instructions

When you are assigned your role and a group, it is
your job to review the case of Rust v. Sullivan and the
facts of the case in New Learning v. Secrelary of
Education. Prepare for hearing the case by trying to think
about arguments both sides might raise. You are
encouraged to work with a Justice from another group.
When hearing the case, each has no more than three
minutes to give its arguments. The New Learning side
goes first. You may ask one question to each side during
this time. When both sides have finished, you will have
three minutes to decide the case and give the reasons for
your decision, Stand up in place after youhave given your
decision.

First Amendment of the U.S. Constitution and are
different from those in the Rust case. You are encouraged
towork with a New Leaming attomey from another group
to develop arguments. You will have no more than three
minutes to present your case, The Justice may interrupt
you to ask one question during that time.

Atorney B Instructions

When you are assigned your role and group, it is your
job torepresent the Secretary of Education by developing
and making argtiments that the regulations are permitted
under the First Amendment of the Constitution and by the
Court decision in the Rust case. You are encouraged to
work with a Secretary of Education Attomey from
another group to develop arguments. You will have no
more that three minutes to present your case. The Justice
may interrupt you to ask one question during that time.

Group Questions for Thinking About

Arguments

1. How are the facts of Rust diffcrent from the facts in
New Learning?

2. What are some benefits to society or to education if
Attormey A Instructions the regulations are upheld?
When you are assigned your role and group, itisyour 3. What harm to society or education might result if the

job torepresent New Learning by developing and making
arguments that the Secretary's regulations violate the

regulations are upheld?



Ira enmienca

Et Congreso no aprobara ninguna ley con respecto al
establecimiento de rehgion alguna. o que prohiba el hibre ejercicio
de famisma 0 que coarte la hbertad de palabra o de prensa; o al
derecho def pueblo a reunirse pacificamente y a sohicitar det
Gobiero la reparacion de agravios.

2‘13 Enmienda

Siendo necesaria para la sequndad de un Estado libre una milicia
bien organizada, no se coartara et derecho del pueblo a tenery
portar armas.

SI'A Enmionds

En tiempos de paz ningun soldado sera alojado en casa alguna, sin
el consentimiento del propretano. n tampoco lo serd en iempos
de querra sino de la manera prescnla por la ley

4£a enmienc

No se violara e derecho del puebio a fa segundac de sus personas,
hogares, documentos y pertenencias, contra registro y
allanamientos irrazonables, y no se expediz ~iagun mandamiento,
sino a virfud de causa probable, apoyado po: ;uramento o promesa,
y que descnba en detalle el fugar que ha de ser allanado, y las
personas 0 c0sas que han de ser detenidas o mcautadas.

5t3 Enmienda

Ninguna persona sera obligada a responder por delito capital o
infamante. sino en virtud de denuncia o acusaciin por un gran
jurado, salvo en los casos que ocurran en 1as fuerzas de mary
tierra, 0 en la miicia, cuando se hallen en servicio activo en
tiempos de guerra o de pehgro publico, m podra nadie ser
sometido por el mismo delito dos veces a un juicio Que pueda
ocasionarte la perdida oe 13 vida 0 fa integndad corporal; m sera
compehdo en ningun caso criminal a declarar contra si misme, m
sera privado de su wda, de su hibertad o de su propiedad, s el
debido procedimiento de ley. m se podra lomar |2 propredad
pnvada pasa uso pubhco, $in justa compensacion.

Carta de Derechos

6t3 Enmisnda

En todas las causas cnminales. el acusado gozara del derecho aun
juicio rapido y publico, ante un jurado imparcial def estado y
distrito en que ¢l delito haya sido cometido, distrito que serd
previamente fijado por iey; a ser informado de fa naturaleza y Causa
de la acusacion; 3 carearse con los testigos en su contra; a que se
adopten medidas compulsivas para 1a comparecencia de los
testigos que Cile a su favor y a la aststencia de abogado para su
defensa.

7ma enmionco

En litigios en derecho comun, en que ef valor en controversia
exceda de veinte dolares, se mantendra el derecho a juicto por
jurago, y ningun hecho fallado por un ;ur3do seta rewisado por
ningun tribunal de los Estados Unidos, sino de acuerdo con las
regias del derecho coman.

8 Va Enmienda

No se exigirdn fianzas excesivas, m se impondran multas
excestvas, ni castigos crueles e inusiados

Sna Enmienda

Lanclusion de ciertos derechos en 1a Constitucion no se
interpretara en el sentido de denegar o restrngir 0tros derechos
que se haya reservado el pueblo.

10ma eomioncs

Las facultades que esta Conshtucion no delegue a fos Estados
Unidos, m prohiba a los estgdos, quedan reservadas a 10s estados
respectivamente o al pueblo.

Enmiendas posteriores que amplian
los derechos de los cludadanos

13va Enmienda

Ni la esclavitud ni la servidumbre involuntana existiran en los
Estados Unidos o en cualquier lugar sujeto a su junsdiccion, salvo
como castigo por un defito de! cual la persona haya sido
debidamente convicta.

14va enmionds

Toda persona nacida o naturalizaga en los Estades Unidos y sujeta
asu junsdiccion, serd ciudadana de los Estados Unidos y det
estado en que resida. Ninqun estado aprobara o hard cumplir
ninguna ley que restrinja los privilegios o inmumidades de los
Ciudadanos de los Estados Unidos; ni ningin estado privard a
persona alguna de su vida, de su libertad o de su propiedad, sin el
debido procedimiento de ley, m negard a nadie, dentro de su
jurisdiccion, 1a iqual proteccion de fas leyes.

1 5 Va Enmienda

Ni fos Estados Unidos ni ningun estado de la Unin negard o
coartara a los ciudadanos de los Estados Unidos ef derecho al
sufragio por razon de raza, color o condicion previa de esclavitud.

19v2 eomiencs

El derecho de sulragio de los crudadanos de los Estados Unidos
RO Serd negado o coartado pof los Estados Unidos o por ningin
estago por razon de sexo.
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