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LEGISLATION RELATING TO REEMPLOYMENT
RIGHTS, EDUCATIONAL ASSISTANCE, AND
THE U.S. COURT OF VETERANS APPEALS

THURSDAY, MAY 23, 1991

U.S. SENATE,
COMMITTEE ON VETERANS AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 9:30 a.m., in room
SR-418. Russell Senate Office Building, Hon. Alan Cranston (Chair-
man of the Committee) presiding.

Present: Senators Cranston, Daschle, Sperter. and Jeffords.

OPENING STATEMENT OF CHAIRMAN CRANSTON

Chairman Cranston. I welcome you all to today's hearing relat-
ing to veterans' education and employment issues, as well as to the
US. Court of Veteruns Appeals. }I)'hanks to all the witnesses who
arehappearing before the Committee today for sharing your views
with us.

The measures before the Committee are described in detail in my
\;r;;:ten statement, copies of which are available on the table in the

all.

With regard to the Court, there are two bills. S. 1050 would allow
the Court to accept voluntary services and gifts and begquests. The
other bill relating to the Court is H.R. 153, which the House passed
on February 20, 1991. This bill would make certain technical
amendments and modify various provisions relating to the Court’s
operations and administration.

With reference to the veterans’ employment and education meas-
ures, the recent Persian Gulf conflict has underscored the impact
that the commitment of our military forces has on the lives of so
many individuals. I want to ask forgiveness for going on at a little
bit of length about one aspect of this that 1 think bears some care-
ful scrutiny.

Many active duty servicemembers and reservists had to leave
school in order to serve in the Persian Gulf or in support of mili-
tary operations there. 5. 868 would restore educational assistance
entitlement to those who were unable to complete their coursework
due to service in connection with the Persian Gulf conflict and
would protect reservists who were called up from losing any time
in which to use their education benefits.

With the mobilization of about 22X000 reservists and National
Guard members since last August, we have become acutely aware
of the price that citizen soldiers, their families, and their employers
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must pay to meet our national security commitments around the
world. Approximately 80 percent of the enlisted perscnnel and 90

rcent of the officers who were activated were full-time employees
in civilian jobs at the time of their order to duty.

As of last week, 2%2 months after the fighting subsided, 118,000
reservists and Guard members were still on active duty. These indi-
viduals—and their families—were ready to make and have made
many sacrifices. They performed their supporting roles extremely
well during the buildup and the weeks of actual conflict, which of
course was a very short time.

In exchange, I believe the Armed Forces should make it a priori-
ty to return these individuals to their civilian ]iobs and educational

ursuits as quickly as operational needs can allow. They should not
ge kept on for the convenience of the military and doing jobs that
could be turned over to active duty personnel or to contractors.

Generally speaking, employers have reacted in a patriotic and
supportive manner. I am concerned, however that employer sup-
port——the main element in the successful workings of veterans’ re-
employment rights laws for over 50 years—may be severely tested
with the continued deployment of half of the mobilized Reserve
Force, while Regular Forces are being welcomed home.

If employers perceive the continuing retention of Reserves as un-
reasonable, support could deteriorate and put the entire total-force
concept at risk.

Prior to Desert Shield, employment conflicts were said to account
for as much as one-third of the unprogrammed losses in the Select-
ed Reserves. I am concerned that figure could grow if the citizen
soldiers are not back at their jobs when the parades are over.

As Chairman of this Committee, ] am deeply concerned that
1,600 VA health-care workers—including 200 physicians and 900
nurses—are still not back.

As a Senator from California, I have received more than 100 let-
ters—I have a stack of them here—from reservists and their fami-
lies who are frustrated because the reservists are still not coming
home. Let me read to you from some of these letters to give you a
sense of the disruption in the lives of the fine men and women who
are serving our country.

This letter is from a southern Californian: “When President
Bush ordered the activation of certain reservists, my life was
changed. My fiance was called to serve his country. I learned more
about the world and a little about politics during Desert Shield and
then Desert Storm. However, now that the situation is somewhat
under control and a peace treaty is at hand, I am left in a state of
confusion and somewhat resentful that my fiancé is still in Okina-
wa with his release nowhere in sight.”

I've heard from a number of reservists serving in Okinawa.
Here’s another letter from a young woman in Oregon whose fiance
in Okinawa was just informed that he will be traveling to Singa-
pore, Malaysia, and possibly the Philippines:

“My fianc2 was taken out of school a week before his final
exams. He was to graduate last January with a GPA of 3.5. Be-
cause of his departure, he lost all credits for the entire semester,
he has completely missed the spring semester, and with this
planned return sometime in September he will miss yet another se-
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mester. 1 feel these people should be home in time to register for
the fall semester that starts in August.”

Assistant Secretary Duncan, I hope that during vour comments
you can explain why reservists activated for Operation Desert
Shield/Desert Storm are still in Okinawa, with plans to travel
around the Far East,

I am also concerned about the number of doctors who have prac-
tices that they have left behind whose patients are leaving them
and who may be losing their livelihoods. Here is a letter from a
doctor in southern California:

“I am a physician and an Army reservist who was called to
active duty in December 1990 t help with the national emergency.
This is the commitment that 1 accepted as a reservist when 1
joined.

Now that the emergency no longer is present, my commitment
has reverted to maintaining my solo medical practice and support-
ing my family. If ] am gone for more than a few months, the doc-
tors who refer to me will have changed their referral patterns and
use another urologist. At 56 vears of age, 1 don't have 5 years to
begin to reestablish a practice nor can I borrow enough money to
start again.

Today, we were informed that our Reserve unit was to be kept on
active duty until December. This is primarily to fill the long-term
void the service has had in treating retirees and military depend-
ents. The price of going bankrupt and losing a practice that took 20
vears to establish is too great for me to pay to save the military
medical system a few dollars in patient care.”

Another doctor from northern California has written about a col-
league:

“1 feel that it i» wrong for this doctor, as a reservist, to be still
stationed on the front while many active duty doctors have already
come home. More importantly, we have a rural area that has
sorely missed his medical services. He is a general surgeon and we
very much need him. He has already been gone for ¢ months.
Please help us to get him home.”

And this letter was from Mav 7. "1 wonder if we are taking ad-
vantage of our medical reservists to fill longstanding shortages in
our military medical care facilities.”

Finally, this is from a Californian in the Naval Reserve now sta-
tioned in Puerto Rico:

“Most of us took a severe cut in pay and a lot have lost business-
ex, or are about to. We need vour help to inquire as to why we are
still here when our active duty replacements are in Mississippi and
have been since January 1931

“Our morale is on a downslide and we feel like the abused child
locked in the closet that no one knows about. Please get us home
while there is some yvellow ribbon left.”

Again, Assistant Secretary Duncan, [ hope you will be able to ex-
plain the rationale behind the continued deployment of reservists
over active-duty personnel.

As dramatic and far reaching as are the massive Reserve callups,
the ongoing test of the reemployment rights law, vear in and year
out, relates to the ordinary requirements of being a member of the
Selected Reserve or National Guard.
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In 8. 1095, we are proposing a complete revision of the 50-year-
old reemployment rights laws. Our aim: is to avoid delays and dis-
putes in the implementation of the law by stating more clearly the
rights and obligations of all parties.

At this time, I recognize tae cooperative efforts of many here
today who have had a part in bringing forward this needed revi-
sion. About 3 years ago, the Departments of Labor, Defense, VA
and Justice, together with the Office of Personnel Management,
began the tedious process of reorganizing this seemingly simple,
but highly technical chapter of title 3R.

Their efforts serve as the basis on which the Chairman of the
House Veterans' Affairs Subcommittee on Education, Training, and
Employment, Representative Penny, was able to develop H.R. 1578,
a bill that the House passed on May 14. H.R. 1578, in turna, served
as a starting point for S. 1095, which we developed with various
changes and with further technical assistance from the Adminis-
tration,

For 50 years, the Reemployment Rights Program has run very
smoothly, due in large part to the efforts of the Department of
Labor, where more than 90 percent of disputed cases are resolved
by negotiation rather than litigation.

Much credit is also due the Department of Defense, whose Na-
tional Committee for Employer Support of the Guard and Reserve
keeps the lines of communication open between employees, their
units, and their employers.

Finally, I note with appreciation the aggressive leadership taken
by the Director of OPM during the recent Persian Gulf conflict to
provide an affirmative support of Federal employees orderea to
active duty.

I look forward to working with OPM, Labor, DOD, Justice and
the other orgunizations represented here today, the Committee's
Ranking Minority Member, Senator Specter, and all members of
the Committee to develop legislation that will gain the support of
our Committee.

Again, my sincere thanks for your participation today.

I also have an announcement to make about DIC reform. I've
been working for severs! months to draft a bill to reform the DIC
program. My proposa! will address the present inequities in the
system, without reducing benefits for those already receiving DIC.

I have not yet introduced a DIC reform bill because 1 feel that it
would not be responsible to do that before we have a firm idea of
the cost entailed. On April 2. Committee staff asked CBO to pro
vide a preliminary cost estimate for my draft bill. Unfort anately,
data currently available from VA are not sufficient to allow CBQO
to make a reliable estimate, and VA advises that it could take sev-
eral months to collect sample data sufficient for this purpose. I will
place in the record of this hearing a copy of a letter I received from
CBO about this problem.

{The letter referred to appears on p. 160,

Chairman CranstonN. For these reasons, 1 have decided to
remove DIC reform from the agenda of the June 12th hearing and
the June 26th markup. This will enable other legisfation—most no-
tably the COLA for service-connected compensation—to go forward
in a timely manner
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I plan to hold hearings on DIC reform proposals as soon as we
receive the Administration’s bill and a cost estimate for my bill.

[The prepared statement of Senator Cranston appears on p. 148.]

Chairman CransToN. Now, I'll turn to Arlen Specter, the Rank-
ing Minority Member of the Committee for whatever opening re-
marks he may desire to make.

OPENING STATEMENT OF SENATOR SPECTER

Senator SpecTeR. Thank you very much, Mr. Chairman.

I commend you for scheduling this important hearing on educa-
tion and reemployment for our Gulf veterans and on very impor-
tant issues generally for the veterans population.

I think it worth noting for the record that three of our colleagues
are on the floor at this moment—Senator Thurmond, Senator
Simpson and Senator Jeffords, all members of this Committee, and
I was just there a moment ago—on the introduction of the educa-
tion bill which the President has sponsored which will have a very
important impact on what is being decided !;ore.

I commend the very distinguished panel of witnesses and the
very extensive efforts which have gone into the legislative propos-
als and the hearing which we are having today, an unusual coordi-
nation of four major departments—Department of Labor, Depart-
ment of Defense, Department of Justice, the Office of Perscnnel
Management—so that we have a very important lineup.

I'm not going to speak at length in an opening statement but
would ask unanimous consent that my prepared statement be
placed in the record.

[The prepared statement of Senator Specter appears on p. 161§

Senator SprcTER. Regretably I'm going to have to excuse myself
because we have Secretary of State Buker testifying before the For-
eign Operations Subcommittee beginning in 10 minutes at 10
o'clock. There are so many critical issues, it's hard to single one
out, but perhaps the most important issue for the veterans of
America and for America is that there not be another war in the
julf. The Administration and the Secretary of State are making
Herculean efforts along that line.

I snall return if it is possible. In uny event, I will be following
these proceedings very closely as we work through our very ambi-
tious schedule which the Chairman of the Committee has orga-
nized.

Thank you very much, Mr. Chairman.

Chairman (CransTtoN. Thank you, Arlen, very much.

We now go te our first panel, those seated at the table, which
consists of representatives of various executive branch agencies. |
welcome Tom Collins, Assistant Secretary of Labor for Veterans'
Employment and Training; Stephen Duncan. Assistant Secretary of
Defense for Reserve Affairs; Stuart Schiffer, Deputy Assistant At
torney General for the Civil Division of the Department of Justice;
and Patricia Lattimore, Deputy Associate Director for Career
Entry Group, Office of Personnel Management.

Tom, if you would now summarize your testimony in 5 minutes,
then we'll proceed with the other witnesses in the order in which 1
introduced vou.

1o
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Thank you again very. very much.

STATEMENT OF HON. THOMAS E. COLLINS 111, ASSISTANT SECRE-
TARY FOR VETERANS' EMPLOYMENT AND TRAINING, DEPART-
MENT OF LABOR

Mr. CoLuins. Thank you, Mr. Chairman, for the opportunity to
present testimony on this very important area of veterans' reem-
ployment rights. I certainly support the Committee's effort and rec-
ognize your commitment toward strengthening che Veterans' Re-
employment Rights Program through a new Tniformed Services
Employment and Reemployment Rights Act.

I'll make a brief summary of the written testimony which is sub-
mitted for the record.

The citizen soldier is an American tradition. Throughout our his-
tory, Americans have left their civilian pursuits to defend the
- Nation and the principles of liberty and justice we cherish. The
" recent conflict in the Middle East has been no exception.

Thousands of men and women serving in the National Guard
and the Reserve components were called to active duty to respond
to an active aggressic 1 that challenged and threatened all who
value freedom and rule of law. In addition, experienced merchant
seamen left other lines of work to staff cargo and Navy vessels
going to the theater of operations. Some have come back, others
will return. They have and will be coming home—returning to
their families and to the civilian endeavors they interrupted to
serve our Nation.

Since 1940, the existing Veterans’ Reemployment Rights law has
protected employees who leave civilian jobs for voluntary or invol-
untary service in the regular military forces. Upon completion of
their military service, they are entitled to return to their previous
civilian jobs or similar jobs with the precise seniority, status, rate
of pay, that they would have attained if they had remained con-
tinuously employed.

Throughout the years, amendments to the law huve given Re-
serve and National Guard members the right to leaves of absence
from their civilian jobs to participate in military training, and
have protected them from service-related discharge or discrimina-
tion in emp oyment by the employers.

Under the Total Force Policy, adopted by the Department of De-
fense in 1975 zna recently validated by Operation Desert Storm,
our country is more dependent than ever upon our Reserve compo-
nents. An essential element of readiness is participation and train-
ing necessary to maintain and enhance military skills.

Reserve component personnel are unlikely to be willing to par-
ticipate in such training unless they can be offered reasonable as-
surances that they will not suffer harm with respect to their civil-
ian jobs and careers. For this reason, the effective enforcerment of
reemployment rights is more important than ever before.

After a 3-year effort by a tas{zofoxce of interested Fedrral agen-
cies, the Administration proposed a comprehensive revision of the
Veterans’ Reemployment Rights statute to secure the reemploy-
ment rights of servicemembers. The need for this revision was mag-
nified during the latest military action where large n imbers—over

11
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200,000—Reserve and Nativnal Guard members were activated and
some weaknesses in ihe Veterans' Reemployment Rights law
became more appareat.

The Administration’s proposal, which has been substantially
adopted by the House of Representatives as H.R. 1578, is designed
to establish clearly the rights of servicemembers and the responsi-
bilities of employers through clear, simple statutory language.

The Administration’s intent also was to ensure that rights under
the existing statute and its case law would be improved or pre-
served. In addition, we sought to reduce case loads and litigation
through more timely resolution of differences.

We are very pleased that your Committee’s leadershio has pro-
posed legislation that would accomplish many of these improve-
ments, while also retaining and continuing the basic focus and
rights of the current law. For example, S. 1095, like H.R. 1578,
would help close the gaps in health insurance coverage; would con-
tinue to provide similar protections for Federal employees as well
as non-Federal employees; would eliminate distinctions between
categories of military training and service; would make the law
more understandable; would outlaw employer reprisals for claim-
snts; and it would assist recruitment and retention of reservists
z;nd members of the National Guard to support the Total Force

olicy.

We are in the process of analyzing the provisions of 8. 1085 and
comparing them to the Administration's proposal and the House-
passed bill, H.R. 1578 We will supply views on 8. 1085 as soon as
possible.

[The views referred to appear on p. 385,

Mr. CoLrLins. We can point out at this time that there are several
areas of concern. I will just highlight these. Perhaps we can discuss
them later and certainly we would need to address these in writing
at a later date.

In the area of health insurance coverage, a vital pa-t, there
seems to be some uncertainties as to the intent of the Senate bill.
The Administration and the House bill foliows the basic pattern of
COBRA.

There is some concern over the Senate bill's annual leave state-
ment. We believe it is just rather unclear as to when on leave of
absence. should the employee be entitled to leave of absence poli-
cies of the employer's or entitled to leave rights based upon the
active work status.

S. 1095 would also increase direct spending; therefore, it would
be subject to the pay-as-you-go requirement of the Omnibus Budget
Reconciliation Act. We are preparing, with the help of OMB. an
impact study on these costs.

We have some other suggestions for changes to the bill which we
will be presenting in writing at a later date.

There is also a section in the proposed Senate bill which requires
the Department, through my office, to undertake an extensive
public information campaign. We believe this is unnecessary in the
statutory language because this campaign is already well under-
way, has been verv successful, and such a requirement in the stat-
ute would indeed be redundant.

Pt
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In conclusion, we look forward to working with the Committee to
clarify ind simplify the current Veterans’ Reemployment Rights
statute, to the proposals in S. 1095 and to resolve all 1ssues that we
have addressed.

Thank you very much.

[The prepared stateinent of Mr. Collins appears on p. 172.]

Chairman CrRansTON. Steve, I want to ask each of you to try to
do the 5 minute summary. Your full statement will go in the
record.

STATEMENT OF HON. STEPHEN M. DUNCAN, ASSISTANT
SECRETARY FOR RESERVE AFFAIRS, DEPARTMENT OF DEFENSE

Mr. DuncanN. Thank you, Mr. Chairman.

I'm going to try to respond to some cf the remarks you made in
your opening remarks and then perhaps during the question and
answgr pericd we'll have a chance to explore them at greater
length.

Let me commence by saying that this is a rather remarkable
time in the history of American Reserve Forces. A lot of people
have different impressions about what did and did not happen in
Desert Storm. What did happen is that for the first time since our
Nation went to an All-Volunteer Force and adopted the Total
Force Policy, the Nation called reservists involuntarily to active
duty and in addition to that, we had literally tens of thousands of
people volunteer who were not called.

Chairman CRANsTON. You're speaking of reserviste?

Mr. DuncaN. Reservisis, National Guardsmen and reservists. On
one day, I recall that we had over 10,000 volunteers from the Air
cfi{eserve components alone. Those were volunteering on a given

ay.

We had almost 228,00C National Guardsmen and reservists who
were called to active duty; 106,000 of those served in the Kuwaiti
theater of operations; 71 reservists gave their lives in Desert Shield
and Desert Storm; and 1 think by any fair standard, by any stand-
ard that I'm aware of, you could only conclude that their perform-
ance was absolutely outstanding. They responded with alacrity to
the Nation’s call to arms and they performed as only American
volunteers who have the patriotism they do, could perform.

If you'd asked me 6 months ago, whether a callup of this magni-
tude could have gone so well, I would have said, I hope so, but I'm
skeptical. But, it really did go this well.

I'm very pleased, and let me express my thanks to this Commit-
tee and the individual members on it, for the help we received on
the Soldiers and Sailors Civil Relief Act. I think that went a long
way to alleviating some of the perceived inequities by some of the
members of those Reserve forces.

The particular legislation we're discussing this morning is some-
thing I have a great deal of personal interest in. I've been working
on it personally since 1987. As a former Assistant U.S. Attorney, 1
have some firsthand experience dealing with statutes that are am-
biguous and lead judges to reach different conclusions about what
the rights of people are.
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I think it's in the best interest, not only of American reservists,
but of their employers, to have clear signals, absolute certainty as
clearly as we can make it, of what the law permits and what the
law requires.

I will tell you that our experience with American employers in
this conflict has also been absolutely outstanding. Everywhere 1
go—as recently as last Friday in New Orleans when 1 was down
welcoming home a squadron of 18 A-10 aircraft from the Air Force
Reserves, the 926th Tactical Fighter Group—wherever 1 go, I ask
about their relationship with their employers and I'm astounded at
the support that American employers have given to our Guards-
men and reservists in the conflict.

To address specifically one of your concerns about what we're
doing with reservists, let me summarize it in this way. There is
considerable misunderstanding about why some reservists are still
on active duty. There are lots of factors. I won't presume to go into
them during my 5 minutes of opening, but let me summurize very
quickly by saying, it's not accidental.

In the case of the Army. for example, almost 70 percent of the
Army's combat support and combat service support elements—spe-
cifically medical units, transportation units, ammunition handlers,
port handlers, water purifiers, civil affairs units, et cetera—are in
the Army Reserve components. It was designed to be that way. We
have more combat units in the Active component and far more
support units in the Reserve components.

Those people with those precise logistical skills are the people
that we need most as we're loading up the remaining 500 shiploads
of things, including everything from people to ammunition, but
whatever, to bring back to our country.

It was a magnificent projection of military force done under diffi-
cult circumstances, but it's no less difficult to bring all of that force
back. Some of those people, many of those people, have precisel/
the skills that we need to help us load all of that up, and they are
performing very, very well.

I will concede that there may be individual instances where they
have not been told, and there is no excuse for that, if they've not
been told exactly what the plans are or why they are being needed.
That's all leadership and perhaps we need to look into some indi-
vidual cases. We are doing that as we become aware of those indi-
vidual cases.

The reservists also need to know that while the perception per-
haps in the media was that the contlict ended on February 2x,
since then we've had the Kurdish situation, we've had the Bangla-
desh situation, we also have an awful lot of people—and this
doesn’'t answer the equation entirelv—we have an awful lot of
active duty soldiers who had been deployed from home for months
who then deployed for several additional months to go fight the
war and have not been home in a great deal of time.

So what we're trying to do is to be as fair and equitable to all of
the members of the Armed Forces as possible. This has Secretary
Cheney’s personal attention. Just this week, he informed me that
he's discussed the matter with the Chairman of the Joint Chiets of
Staff, with Lieutenant General Pagonis over in the Persian Gulf.
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It has the attention of the policy leadership of the Department.
We're doing our very best and I'll be glad to discuss specifics with
you about how we're going about the business of bringing our re-
servists home.

Let me summarize quickly with respect to the legislation at
hand. We certainly endorse the concept of what the Congress is
trying t~ do. 1 believe in the long run, it will benefit both reservists
and their employers.

I might just conclude with a final note. I checked as recently as
yesterday with my National Committee for Employer Support of
the Guard and Reserve and was informed that at least measured
by the number of telephone calls that are coming in from employ-
ers, employers continue to be very, very supportive and seem to
have a very great understanding of precisely what we're trying to
dg’ed and that we're keeping reservists only to meet operational
needs.

1 can't predict for certainty how that will go in the future but as
of yesterday, it seemed to be there was a pretty broad-based under-
standing by employers.

I'l] look forward to your questions, Mr. Chairman. Thank you.

[The prepared statement of Mr. Duncan appears on p. 179.]

ghairman CransToN. Thank you very, very much.

tuart.

STATEMENT OF STUART E. SCHIFFER. DEPUTY ASSISTANT AT-
TORNEY GENERAL, C1VIL DIVISION. DEPARTMENT OF JUSTICE

Mr. ScuirFeR. Good morning, Mr. Chairman.

I join my colleagues in expressing gratitude to the Committee for
its consideration of this important legislation.

As the Chairman indicated, the existing Veterans' Reemploy-
ment Rights law has served well for over 50 years. Nevertheless,
efforts to amend the statute have not always kept pace fully with
changes such as the dramatic evolution of the role of the Reserves
as part of our total military force. Equally, I think it's clear that
recent years have seen substantial changes in the types of employ-
ment rights £nd benefits which are important in the civilian work
force.

There can’t be any more important incentive to voluntary mili-
tary service than assurance of clearcut and unqualified rights to re-
employment without penalty. I would place emphasis on the need
for these to be clearcut and unqualified. Those who answer the call
to their Nation's colors simply shouldn’t have to fear for their civil-
ian livelihood.

The need for legislative clarification and revision as embodied in
the Administration proposal and in S. 1095 is probably best mani-
fested by cases such as King v. St. Vincent'’s Hospital, to which we
allude in our prepared statement and is currently before the Su-
preme Court.

It's an area of the law that can't abide ad hoc or unpredictable
results. In the King case, the lower court engrafted a reasonable-
ness requirement as have several courts on the duration, length,
and type of service that qualifies for coverage under the act.

15
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We believe these decisions were wrong but in any event, this cre-
ates a situation where individual reservists are almost dependent
en the laws of 13 Federal circuits to ascertain whether their rights
are going to be fully protected. This bill would make clear that
such a requirement has no basis in the law, just as we think it had
no basis in the existing law.

As illustrated by our petition for certiorari in the King case, the
Justice Department takes its responsibilities to represent veterans
who were denied reemployment very seriously. We've been pleased
to work with our colleagues in the other executive agencies and the
Congress on this legislation. I pledge that we will continue to work
with your staffs to perfect the bill.

Our prepared testimony does take note of certain limited con-
cerns we have with S. 1095, For example, we express concern about
the notion of attorneys in the Office of Special Counsel represent-
ing Federal employees in the courts in cases where the Govern-
ment is the defendant, but I want to assure the Committee of our
overall support for the legislation and our willingness to continue
to work with you to see that this bill is passed.

Thank you.

{The prepared statement of Mr. Schiffer appears on p. 186

Chairman CranstON. Thank you very. very much.

Patricia.

STATEMENT OF PATRICIA LATTIMORE. DEPUTY ASSOCIATE DI-
RECTOR. CAREER ENTRY GROUP, OFFICE OF PERSONNEL MAN-
AGEMENT

Ms. Larrimore. Good morning, Mr. Chairman.

OPM also thanks you for inviting us to share our perspectives on
the Uniformed Services Emplovment and Reemployment Rights
Act. OPM shares my colleagues’ view that VRR, a longstanding
law, has been amended and subjected to numerous judicial inter-
pretations and has become difficult and cumbersome to administer.

OPM strongly supports efforts to make the statutory employ-
ment pmtections for veterans and reservists stronger and clearer.
We will generally defer to the Department of Labor's analysis of
the details of S. 1095 and the ditferences between the Senate and
House proposals for amending the VRR law.

The Federal Government, as an employer, is very proud of the
longstanding tradition of support and encouragement of employees
in our Reserve system and has a reputation already for offering
considerably more benefits to reservists than do many employers.

OPM continues to be committed and willing to continue the full-
est support of our veterans in the reservist svstem and believes
that our returning veterans {rom the Gulf War, our citizen sol-
diers, deserve no less,

We thank you and we too are available to answer any questions
that vou may have.

[The prepared statement of Ms. Constance Berry Newman ap-
pears on p. 114}

Chairman Cranston. Thank you very, very much.

Senator Jeffords has joined us. Do you have any opening remarks
to make”

Tt
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OPENING STATEMENT OF SENATOR JEFFORDS

Senator JEFForDSs. Yes, I do, Mr. Chairman. I'll just take a couple
of minutes.

1 certainly want to welcome everyone here to the hearing this
morning, especially on the programs that we are discussing on edu-
cation and employment benefits. This is an area of great interest to
me.

This is kind of an education morning. We were just over on the
House floor talking about the President’s efforts in the bipartisan
area and I'm headed off to the Education Committee on Higher
Education after awhile.

I'd like to make the rest of my statement a part of the record,
Mr. Chairman. I'm pleased to be here and am looking forward to
the testimony.

[The prepared statement of Senator Jeffords appears on p. 166.]

Chairman CraNsToN. Thank you very much.

Steve, let me start by pursuing the matter that I stressed in my
opening remarks. I appreciate your comments and your brief sum-
mary on my concerns.

I do want to explore the matter of the number of reservists and
members of the National Guard ordered to do duity for Operation
Desert Storm who are still on active duty more than 2 months
after hostilities in the Persian Gulf have subsided.

I know the demobilization can be a iengthy process and that re
servists were tasked with many of the duties necessgry to support
our current Gulf mission. I'm proud of their perforinance, as are
you, and all who are aware of what they accomplished.

The fact that reservists have jobs or education pursuits to which
they need to return and the fact that many have greatly reduced
incomes while serving really has to be taken into account. Qur abil-
ity to sustain a large Reserve Force depends on two key factors: the
willingness of hundreds of thousands of individuals to voluntee~ for
Reserve service and the cooperation of thousands of employers.

Keeping reservists on active duty for unnecessarily lengthy
tours, if they are unnecessary, could be detrimental to both Re-
serve recruitment efforts and the cooperative spirit that you need
from employers.

Can you expand a bit on what the services are doing to carry out
the priority goal of bringing reservists home as rapidly as practical,
all factors taken into consideration?

Mr. Duncan. Sure. Let me make several comments in response.

I'm sensitive to the issue because | was a reservist for 1X years
and I was also a practicing attorney and as a professional, I darned
well knew exactly what the risks were when [ was called to active
duty and how it would affect income, my family and et cetern. We
didn’t live near a naval base or military base, so ['m aware of these
concerns firsthand.

Chairman Cranston. [t is helpful that you have that back-
ground.

Mr. Duncan. I believe so. Let me tell you that I'm following this
on literally a daily basis. I have discussed it with the service Secre-
taries, the issue with the Secretary of Defense, with military lead-
ership, and so forth. No one in the Department of Defense would
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subscribe to the notion of keeping a reservist on active duty unnec-
essarily.

The issue is simply that we are still in a forns of conflict, even
though the shooting has stoppcd. I find this area similar to that
part of Desert Shield before the shooting started in January but
after we started sending forces there in August. We built up all of
that force and recall that we started sending forces to the Persian
Gulf in the middle of August of 1990. The shooting war did not
start until January of 1991. It took us that long to get all of the
logistical support system to the Persian Gulf.

One cannot reasonably expect to bring it home in much less time
thun that. We are doing our best, but we're talking about hundreds
of shiploads of cargo, loiistics and so forth. It is a fact—in retro-
spect, I think it was probably a good decision but something we'll
be looking at—that we consclously placed much of the support sys-
tems-—in the case of the Army, tl);e biggest of the Armed Forces—
in the Reserve components. This was not done accidentally.

For example, the case of medical personnel. The numbers of med-
ical personnel that we need in peaceiime for the members of the
Armed Forces are considerably less than the numbers of medical
personnel that we need in a shooting conflict. Qur soldiers, ma-
rines, sailors, airmen, and coastguardsmen are absolutely entitled
to gond medical care. So, we place a large number of medical per-
sonnel in the Reserve components so they can be available for the
Nation when they are needed in combat, but not on active duty at
the cost of the American taxpayer in peacetime.

Well, it so happens that a large part of our medical personnel
still in the Gulf are reservists. They were designed to be in the sup-
port structure. We've put much of the medical force structure into
the Reserve component. I will tell you that we've already brought
home over half of the medical personnel. We are looking at every
one of these kinds of units and are asking our field commanders,
the people who define the operational needs, to go through and to
identify as best as they can, a date certain—understanding that
these things change on a daily basis just like in a conflict, they
don't go the way you plan always—but to identify as best as they
can the dates on which various units in the Reserve components
and Active components will be returning home, leaving the thea-
ter, and so forth.

They are working very havd to do that. We have had success in
some services more than others but it is a fact, for example, that
there are fewer coastguardsmen in the Persian Gulf than there are
U.S. Army personnel. So it's a bigger problem in the Army to try
to reach those objectives.

I talked to the Secretary of the Army. He has informed me, and |
have so informed sore of the members of the Senate of this, that
the Army is going to utilize for this logistical return a small, pre-
dominantly Active ccmponent Residual Force, augmented by civil-
ian contractor persornel to meet all of the remaining operational
requirements.

The Army's Residual Force requirement for July is 20,000, 15,000
in September, 10,000 in November. Requirements beyond those for
which the Army can enter intc contracts are going to be met—this
is the Army's plan—first with Active Component Forces, next with

15
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volunteers from the Reserve components—and we still receive a
large number of volunteers—and then, if necessary, with other
Active Component Forces. I've been assured that the Army's going
to continue to rely upon the Reserve Forces only as a last resort
and that every avenue is currently be explored to insure that no
reservist is being kept on active duty any longer than is operation-
ally necessary.

So the service Secretaries are following this. We are sensitive to
the sacrifices made by reservists and make no mistake about it, re-
servists do make——

Chairman CranstoN. If you could give us for the record in detail
that study data to which vou just referred”

Mr. Duncan. Yes, sir. I'd be happy to do that.

[Subsequently. Secretary Duncan furnished the following infor-
mation:]

RESERVE COMPONENT PERSONNEL tN AOR

Peak® Current

Sery ¢ ] o9

s 414
Army T317% 18431
Navy FI% 424
Air forre 1y 1sn
Marae Corps 14378 15
Coast Guard 378 ?
Total 106,047 71061
Mach (U 199] represents the ayergt o ACR and uutuoe DR comhinedt pesk necpin o ol Kesenve personne! scinations Gunith

Operaton DESERY Skt STORM

Mr. Duncan. We are very much sensitive to the fact that reserv-
ists make very large sacrifices to serve in the Reserve Forces. I'm
speaking with firsthand knowledge. When you're away from your
professional practice, you give up your free time and so forth to
serve.

I also happen to believe that the great majority of reservists
being volunteers, know what they were doing, knew what they
were doing and are very happy to serve. We owe it to them not to
keep them any longer than is necessary and we are doing our best
to insure that we do not.

I can't alleviate every hardship. They do incur significant hard-
ships to serve and we recognize that. So we're doing all we can by
way of policy to insure that we're as fair and equitable to all of the
members in the Armed Forces as we possibly can be.

Chairman CranstoN. How many Reserves and National Guards-
men are still on active duty and serving in locations other than the

qulf?

Mr. Duncan. I don't have those numbers exactly. I'll do my best
to give those to you. I'll be happy to do that. Anywhere in the
world outside of the Persian Gulf.

[Subsequently, Secretary Duncan furnished the following infor-
mation:]
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QUTSIDE THE CONUS
e e e e -~ Cuﬁn—;
Service 1316/ (8/8/
i P18
Aoy 9550 2412
Nawy . .. 2,965 509
Arforee ... Lo , . » o ‘ 1.314 472
Manne Corps.. . . 2240 2494
(oast Guard . . 14 ]
Totat 16,083 53847
N CONUS
el e e __..,.‘___‘.’;:_v_é‘m.l;;
Service {310/ (6/8/
91 ) 91_) )
Army 56,288 11.921
Navy o . , 10202 2318
Air force , . 22,197 12828
Marine (orps 16,245 7668
Coast Guard . 600 276
Totat. . 105,527 35012

*March 10 1981 esents the gverall (in AOR and outsde AOR crnbwned) peak strength for fold Reserve personmel achivatioms durmg
Operation DESERT SHIELD/STORM

Chairman CrRANSTON. Are they fairly substantial numbers?

Mr. Duncan. Well, they are not significant numbers at all if you
include the continental United States. We called up, for example,
in the case of the Naval Reserve, approximately 20,000 naval re-
servists called to active duty; about 50 percent of those were medi-
cal personnel. Many of those people went to places like naval hos-
pitals in the United States so that the active duty medical person-
nel could go to the Persian Gulf. So we do have several people still
serving in the continental United States.

If you combine the United States and the Persian Gulf situation,
and then take into account that we also sent some reservists to
Europe so active duty people could go over to the Persian Gulf
from Europe, I don’t know how you’d count it but we feel that they
are not serving in any place that it’s not needed, I'll put it this
way.

Chairman CransToN. In my opening statement, | mentioned re-
servists who are still in Okinawa. Why are they being retained
there and when will they be released?

Mr. Duncan. I'll have to supply an answer fcr the record on
that? Are those Marine Corps reservists, Mr. Chairman, you're in-
quiring about, or do you not know?

[Subs?quently. Secretary Duncan furnished the following infor-
mation:

Reserve ground units assigned to Okinawa as part of Marine Corps Unit Deploy-
ment Program (UDP) are scheduled to return in August 1991 These units include:

2d Bn/23d Marines ... R S e ... tBEncino, CA)

Ist Bn/24th Marines.. ... - . ... (Detroit, MD

G Btry/idd 8n/14th Marines. L . (W. Trenton, NJ»
( Btry/lst Bn/14th Marines . . o .. ... tJackson. M&;
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Aviation Units assigned to Okinawa as part of UDP are scheduled to return to
CONUS by December 18991, These units include:
VMAQ-41EA6BSqdny ... . ... .. ... .. .. «Whidbey s, WA:
HML-THGUH-IN/ L 0 .. So. Wevmouth. MA)

HML-776 AH- YW L WGlenview. T
HMH-772 «CH-538qdny ..o . (Dallas. TX and Willow Grove, PA!

The primary purpose of UDP is to reduce the personnel turbulence associated
with 12-month dependents-restricted tours in WestPac and to sustain maximum uni-
form readiness of tactical units throughout the Marine Corps.

In order to meet worldwide commitments, which included protection of US. inter-
ests during civil unrest in Liberia, Somalia. and the Philippines, in addition to Oper-
ations DEgERT SHIELD/STORM, active Marine Corps squadrons on UDP were re-
quired to remain overseas for five additional months. The active squadrons that
would normally replace them are just returning from Southwest Asia and need time
to refurbish equipment and rotate personnel. Selected Marine Corps Reserve avia-
tion squadrons will replace active squadrons extended on UDP for nearly one full
year, until other active squadrons can be made available in December 1997,

Chairman CransTon. Yes, Marine Corps.

Mr. Duncan. Marine Corps reservists? I'll find out for you al-
though I will tell you that 1 was just informed in the last 2 to 3
days by the Chief of the Marine Corps Reserve that many of the
people that they even a couple of weeks ago thought they would
have to retain even into the fall, they've reworked it and figured
out a way to get them back so that a lot of those youngsters who
would be starting school in the fall will be back in time to start
college.

Chairman CranstoN. The VA and a good many rural communi-
ties really need their doctors and other health-care professionals
back. Are any special efforts being made to release health-care
workers”?

Mr. Dunca~. I'm not sure. Of course that's being done on kind of
a service-by-service basis, but let me suggest that you know, when
we called reservists, we had by policy sume standards that permit-
ted exemptions in the case of hardships, including community
hardship, so we didn't blindly — the Department of Defense did
not blindly call up all reservists and be insens'tive to the needs of
communities, and individuals. By policy, each of the individual
services had authority to go through on a case-by-case basis and
look at each individual situation and to grant exemptions where
tacts merited them.

We're trying to be equally sensitive as we bring back people, but
again, the driving factor will be the operational needs of the tield
commander.

Chairman CransTON. What can be done about cases like the two
that I alluded to through reading their messages—one, a doctor
who is very concerned about losing his practice; the other, someone
telling about another doctor who not only is in danger of losing his
practice, but whose services are very badly needed as a general
practitioner in a rural community that is without that service
now? What can be done in special cases like that?

Mr. Duncan. We're still and we will be for months and perhaps
years studying how we can improve the process. One of the kinds
of factors we're going to be looking at are those kinds of hardships.

I don’t have any absolute answers but my initial impression is
that we did a pretty good job in granting diz~retion to each of the
military services to handle on a case-by-case basis instead of requir-
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ing broad policy resuits that required xzll the services to act abso-
lutely in alﬁ) cases the same way. We're balancing uniformity-—so
that people are treated equally and they aren’t treated differently
because they wear a blue uniform as opposed to a green uniform—
versus the need to give the services flexibility in individual cases. I
think we handled it pretty well.

As a practical matter, let's be candid. Our Reserve components
are All-Volunteer Forces. I'm doing all I can, and I'm sure the Sec-
retary and everyone in the Department is also, to be sensitive to
that, but it is a fact that we can’t alleviate all hardships. Sacrifices
are involved in serving one's country. One who serves in the Re-
serves components I'm sure understands that the mere fact that
the Nation has not called them to service in 5 years does not mean
that the Nation may not have a need to call in the future. One has
to be prepared to serve.

Our job in the Department of Defense is to make sure that it's
applied equally, fairly, even-handedly, and that we don’t keep them
on active duty any longer than operationally necessary. We're
doing our best to accomplish that.

Chairman CransTtON. Do you have a system for looking at indi-
vidual cases now to see if there is some particular hardship in-
volved?

Mr. DuncaN. Oh, sure.

Chairman CranstoN. Not in terms of calling them up, in terms
of letting them go?

Mr. DuncaN. I've made several inquiries. As facts come to my
knowledge that a particular unit may not be needed or something,
I simply inquire from the service involved and ask the service Sec-
retary to find out what's going on with that unit. So we don't hesi-
tate to ask hard questions as we become aware of individual cases.

Chairman CranstoN. What about the point that I mentioned in
my opening remarks that active duty personnel are being returned
from the Persian Gulf ahead of reservists and National Guard per-
sonnel? What's the explanation for that?

Mr. Duncan. Well, I guess I would need to know more specifics.
In the abstract, that is not per se bad because, for example, man
of the active forces are combat forces. If the operational command-
er decides we do not need an armored unit, a tank unit in the
sands of Saudi Arabia, there is no reason to keep it and it should
come home. But, while that active duty armored unit is coming
home, we may have a desperate need for ammunition handlers and
transportation companies to load all of that logistical force onto
several hundred ships to bring it home. Those may be the reserv-
ists. It's simply that they have the skills that we need at this time.

Chairman CranstoN. Senator Jeffords, my 10 minutes just ran
out. Do you have any questions?

Senator JErFrorns, Yes. I just want to follow up on the problems
of rural doctors, and the Reserves’ ability to attract new young doc-
tors. After medical school, young doctors have extremely high debt
loads. These debts are difficult to repay, especially if one is work-
ing in a rural area where salaries are lower. There are cases of doc-
tors being deployed with their Reserve units for Operation Desert
Storm. And now that they have returned, they are faced with keep-
ing the banks happy as well as getting back into practice.
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I'm concerned that if we don't do some of the things along the
lines the Chairman was talking about to examine that, that we are
going to have a very difficult time of attracting new, young doctors
into the Reserves. You're right, they had 5 years without being
called up, but that doesn’t help us now because everybody's going
to be looking at the suffering that some of those are being caused
by economic problems in returning.

Mr. Duncan. 1 might respond just simply by saying, yes, there
are those risks but 1 would hope that any young, future physician
or nurse who contemplates joining the Reserve Forces would weigh
the benefits against the potential risk of being called up to serve
the country in cases that might involve some hardship.

Let me simply tell you a story. I could talk benefits all day but
here's one that's pretty good, that directly affects physicians. When
I first came to office, I was down in Honduras, | was there to ob-
serve National Guardsmen building roads, doing some nationtuild-
ing, but I heard that there was :1 National Guard—I believe it was
a National Guard, maybe Army Reserve—medical unit in a neigh-
boring village and I wanted to se: it.

I flew over there and as I landd, you could see that the people of
the village had almost no understanding of basic concepts of clean-
liness and hygiene and so forth. Yet, there was a large group of
people and it was the end of the day. and they were circling around
some Army medics.

I walked over to an Army Colonel who was sitting on a tree
stump, a doctor, and he was physically drained, you could tell he
was exhausted. | went over to him and | said, “*Doc. what do you do
in your private life?”" He said, "1 have a private medical practice in
Utah.” 1 said, “Why are you here? You don’t smell very good,
vou're drained, you're exhausted, you're tired, you're dirty, and 1
can't pay vou enough in 2 years to equal what vou could earn in
_;;ourrmedicul practice in a short period of time, so why are you

ere’

He said, “"Well, obviously I want to serve, but 1 will tell you
something. See that young woman over there wearing her only
dress? She walked all day yesterday barefooted so her baby could
see an American doctor and so long as you send me to places where
I can see a direct connection between my service and that kind of
reward, 1 don’t care if vou call me to active duty for weeks and
weeks each year.

“If you have me standing around the Reserve center only con-
ducting physicals on the weekends, I'm probably not very interest-
ed, but if vou challenge me and work me hard, and | can see things
that 1 will never see in my own private medical practice, see those
kinds of rewards. I'll be with you forever.”

So my job is to do all I can to make sure that our physicians un-
derstand that yes, there is the risk of those kinds of hardships, but
in addition to that, there is the risk. and opportunity is not a risk.
but the opportunity for service that they can never see in their pri-
vate medical practice,

Senator Jerrorns. Well. that's certainly a4 part of the reward
system as well as retirement benefits and matters like that. but if
vou're a young doctor who has started in business and you come
back and your malpractice insurance premium is due and you
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don’t have enough money to pay for it, and the bank is wondering
how you're going to get caught up on your loans that you borrowed
for your equipment, as well as your loans that you had to get
through medical school, it seems to me that we should look into
such things as emergency loan programs, not necessarily give-
aways, but ability for these to know that if they get into those kind
of financial binds and the local banks or creditors are not willing to
come forth, that we have a system to say OK, if you get into those
problems, you can at least have access to capital to put you back on
your feet.

Mr. Duncan. Of course I'd be prepared to explore discussions
about anything that would help reservists. I must also tell you that
I do see—and 1 speak from firsthand knowledge, not some obscure
bureaucrat who has never done this himself—that all reservists
also have a responsibility to take into account that the Nation may
need them unexpectedly, and because you can’t predict when the
Nation may call, one probably ought to make sure that your prefes-
sional house is in darned good order if you're going to continu» to
serve in the Reserve components.

That means you probably need to have ¢ family plan, you need
to give some thought as to how you would Landle the professional
situation if the Nation called, because we don't call unless you're
desperately needed. We have not called reservists in over two dec-
ades, but when we called, we desperately needed them.

I would simply suggest that as a matter of good professional
planning, all reservists ought to work on the assumption that the
Nation may call someday and we'll do all we can to be helpful to
them along the way.

Senator JeFrorDs, Thank you, Mr. Chairman.

Chairman CranstoN. Thank you very much.

I'd like to address this to both you, Steve, and you, Patricia. In
the case of those who have been released what administrative prob-
lems, if any, have you identified that involved Federal agencies?

Mr. Duncan. As employers, you mean, Mr. Chairman?

Chairman CRANSTON. Yes, sir.

Mr. DuncaN. I'm not aware that we've any significant problems
with Federal agencies that are any different than—I'm aware of
some individual cases—but overall, that are any different than our
civilian employers. At least they haven't reached my attention if
they are significant.

Chairman CrANsTON. Patricia, do you have any?

Ms. LatTiMORE. The extent of our contact has been people look-
ing for clarity on various provisions regarding returning reservists,
bfl_lt we have not had any specific problems we've had to resolve as
of yet.

Chairman CranstoN. The Department of Defense supports sec-
tion 4327 of S. 1085 which in effect would override the judicially-
established reasonableness test for training orders with regard to
their timing or duration. If this provision were enacted. what
policy would the Department adopt to avoid any increase in em-
ployment conflict?

Mr. Duncan. Well, I'll start with the proposition, Mr. Chairman,
that it is in the best interest of our reservists not to have to litigate
with their employers in a court of law. To the extent that conflicts
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arise with employers, I would much prefer to sce those resolved in-
formally and that's why we have our National Committee for Em-
ployer Support of the Guard and Reserve.

Many times, it's simply educating people as to what the require-
ments of law are. They are not here to make it hard for Americun
employers. We really have stepped up and done a magnificent job
during this conflict. We are all looking for certainty, so we can pre-
dict with some certainty what the law is, what the law requires,

If, in fact, the legislation is adopted and we see that it perhaps
poses some kind of unreasonable hardship on employers, I'm cer-
tainly prepared to explore, by way of policy within the Depart-
ment, what we might be able to do to alleviate that. We're not
tryving to be unfair to anyone. To the contrary, we're trying to be as
fair as possible but we cannot live with these situations, factual sit-
uations where a reservist simply cannot predict how his employer
is going to react because the law is unclear or how Federal vourts
might react because some may try to weigh the reasonableness of
the Reserve callup versus the hardship on the employer. We can't
live with that. We've got to be able to count on these reservists
when the Nation calls.

Chairman CraNsTON. Steve, in your testimony. you indicated
that representation of Federal employees by the Office of Special
Counsel in Federal court which would review the Merit System
Protection Board decisions is not warranted. Although the Board
has considered only 10 veterans' reemployment cases since it wus
established more than 11 years ago. in ¥ of those cases, the Board
did not grant the relief sought by the employee.

Since the Federal Government provides representation to State
and private sector employees all the way to the US. Supreme
Court, why shouldn’t the Federal Government also provide repre-
sentation to Federal employees in the courts?

Mr. DuNcaN. You are referring to my prepared statement, Mr.
Chairman? Is that where it's from?

Chairman CranstoN. | believe that's where it is. You just said
vou indicated that representation of Federal employees by the
Office of Special Counsel in reviews of Merit Svsiem Protection
Blua_rd) decisions isn't warranted. 1 just wondered what vour ration-
ale is’

Mr. Duncan. That's simply consistent with our colleagues over
in the Justice Department. uand I would frankly defer to Mr.
Schiffer on that.

Chairman Cranston. Would you comment?

Mr. ScHirrer. | think, first of all, Mr. Chairman, without saying
that any individual case is not important, that the problem arises
more in the abstract, in all honesty. than it does in reality. We
have not the slightest quarrel with the notion that the Federal
Government should be not just a model emplover but indeed the
model employer. 1 think the numbers to which vou allude bear that
out.

Our concerns are. very candidly, more of a policy nature than
any suggestion that the Constitution is going to be torn asunder,
but we are troubled by the notion of lawyers working for one Gov-
ernment agency—indeed, a Government agency that enjoys great

295



21

independence—but lawyers for one Government agency litigating
with lawyers for another agency.

The cases you cite where the Merit Systems Protection Board did
not grant relief, I would suggest just as likely that relief was not
granted because the cases were not found to be meritorious. I just
don’t know that there is a need to have Government agencies on
both sides of the same case.

. Chgirman CransTtoN. Tom, do you have any comment on this
issue’

Mr. CorLins. Mr. Chairman, we do recognize that it continues to
be an issue but we do not take issue with the Department of Jus-
tice. We have no big differences on this issue and in the Depart-
ment of Labor, it is not a big issue with us because of our monitor-
ing of caseloads and complaints. We have not identified it, frankly,
as a large, overwhelming problem, so long as, of course, the Merit
System Protection Board processes and procedures are working as
they should. Of course, a lot of effort and attention has been devot-
ed to that recently.

Chairman CraNsSTON. Stuart, on the matter of the Government
being on both sides, wouldn't it be obvious to a court that the
Oftice of Special Counsel is representing an individual and is not
representing the Federal Government?

Mr. Scuirrer. | think indeed it would and I have no quarrel with
that notion. Maybe I've belabored our «=uncern too substantially,
but I think the real point of our testimc .y is the Federal Govern-
ment should be putting people back to work if there is the slightest
argument—if there is any substantial merit in the argument. I just
don’t think we're going to run into a number of cases where this is
a major issue.

Chairman CRANSTON. There are obviously not a lot of cases, but
it is a question of fairness and equity and every individual is enti-
tied to that. I don't want Federal employees to be short-changed.

Later this morning, Professor Harold Bruff from the University
of Texas School of Law will testify on the issue of the constitution-
ality of this provision. If after Professor Bruff testifies any of you
would like to submit a written rebuttal, I would ask you to do so,
or any comments on what he has to say.

Tom, S. 1095 places a lot of responsibility on the Veterans Em-
ployment and Traininy Service to investigate employee complaints
and to provide timely resolution of the conflict through negotia-
tions relating to them. On the average, how much time currently
expires between the opening and closing of a case and how does
that compare with your timeliness standard?

Mr. CoLrins. Mr. Chairman, we have data that as of last Friday
we have 235 complaints which have developed into cases. Our basic
requirements are that a case be responded to immediately or
within 3 days. If we adhere to that, our trained field staff—and we
have achieved some excellent training recently through our Na-
tional Veterans Training Institute over the last several years—are
able to respond in a very timely manner.

We have had concern on the national level—-and this is before
the recent crisis—about backlogs of cases. 1 do not have those sta-
tistics with me this morning on what we refer to as our hacklog of
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cases. There's hardly any backlog of cases that precedes the cur-
rent Desert Shield/Desert Storm operations.

We have been very attentive and the survey report that 1 have
that indicates there have been 235 complaints developed into cases
to date relating to Desert Storm nationwide, also indicates—these
are strictly indicators from the survey not census type informa-
tion—that almost all of these cases have had an early, successful
resolution.

This all points out that the employers of this country, both
public and private, are welcoming the veterans and the troops
home. Although our staff is prepared, they're ready, we're meeting
almost all of the Reserve and Guard members at the demobiliza-
tion site with a briefing and offer of assistance and other informa-
tion that they may need, all of this amounts into a very timely car-
rying out of our responsibilities.

Right now. in the sense of Desert Shield and Desert Storm, we're
thinking in terms of doing it immediately and frankly, it will be
several months before I have data on the backlog of cases or how
many cases have gone into a prolonged status. It appears right now
that is a very positive situation.

{Subsequently. the Department of Labor furnished the following
information:)

The average length of time that elapses hetween the opening of s case and the
closing of that case is only 50 days. This compares with our timeliness standard of
seeking administrative closure in 90 days, The 50 day figure is attributed to sub-
stantial training provided to our field staff and their commitment to the program.

Chairman Cranston. Can you tell me how many cases you have
now that are over 1 year old?

Mr. Corrins. T would prefer to respond to that in writing since
that is a precise number which I don’t have with me.

Chairman CransToN. All right, do that.

Mr. Courins. I could guess at it but certainly those cases that are
over a year old usually result from some complications indicating
that they've gone into a form of litigation or some hangups in the
investigative process. Certainly, 1 will say this very strongly, noth-
ingffto do with the comp *ence, training and ability of our field
statt,

Chairman Cranston. I would appreciate it if you'd give me that
for the record.

[Subsequently, the Department of Labor furnished the following
information:]

We have seven cases that are over | year old. This represents the lowest figure we
have had in muny vears This is due to the emphasis we have placed un reducing
the number of old cnses to a minimum level. Our goal. of course, is 1o reduce the
figure even further so that there are no cases over 1 year old

Chairman CRANSTON. Another matter you may want to supply
for the record, how many cases do you normally have in litigation
and how long on average does litigation take?

Mr. CorLiNs. The number, Mr. Chairman, is relatively low but I
would be pleased to respond to that in writing to have a precise
number.

Chairman CransToNn. All right.

[Subsequently, the Department of Labor furnished the following
information:]
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We normally have about 40 cases in litigation. These 40 cases re{)resent those we
forward to the Department of Justice with a recommendation to itigate bhased on
our view that they have merit and are valid claims. Furtker, an additional 15 cases
are referred to the Department of Justice with a “no merit” recommendation.

On the average, we estimate that litigation efforts take approximately 250 days.
This figure was derived from a sample of cases from October 1, 1989 to May 30, 1991
of cases referred to the Department of Justice for litigation that they reported
closed. It represents the amount of time that the Department of Justice needs to
settle or to litigate a complaint, since it does not include complaints for which repre-
sentation by the Department of Justice was declined.

Chairman CransTON. What plans do y¢ have for the prompt
hansq?ling of cases if the law is indeed amended as proposed in S.
10957

Mr. Coruins. 1 didn't understand the question, Mr. Chairman.

Chairman CransToN. What plans do you have to implement the
law if we enect it in regard to prompt handling of cases?

Mr. Corrir's. Well, Mr. Chairman, as [ just said, our mission is to
handle cases promptly and we're very proud of having that capabil-
ity in carrying out that mission. We encourage the Department of
Labor and our veterans employment representatives primarily in
each State Veterans Employment Service Office are the people pri-
marily responsible for hearing complaints. So through our public
informatisn campaign, which is underway and very successful, we
are trying to advertise to employers—very important—as well as
the Reserve and Guard members, and employees, to call the Veter-
ans Employment and Training Service. You will get an immediate
response.

So we're thinking right now in terms of immediate responses and
immediate investigations and immediate actions. So far in the
survey information I have on Desert Storm, it's working that way.
So the answer to the question of how we will implement case proc-
essing time, it will be very prompt.

Chairman CRANSTON. Let me ask you simply to take a look at
the provisions in S. 1095 and respond in writing as to how you
would implement them if we enact them.

Mr. CoLrins. Yes, sir. Thank you, Mr. Chairman.

(Supsequently, the Department of Labor furnished the following
information:]

We intend to act promptly to implement the new Act, while maintaining our cur-
rent effectiveness in handling cases promptly. Our plans include the development of
regulations, and refinement of existing guidance, such as the “VRR Handbook,"” to
reflect new provisions of the law. Qur plans also include training of staff who
handle VRR cases. development of materials for use by both the uniformed services
and employers to clarify its provisions. We also intend to continue efforts to secure
the facts regarding a complaint and negotiate a resolution as early as practicable

with a view toward reducing our current average processing time (50 days) for com-
plaints.

Chairman CRANSTON. 1 realize that all of you and the other wit-
nesses have had S. 1095 only for a short period of time and that
upon further review of the bill, or based on the testimony of others
here today, you may have comments in addition to the testimony
you're submitting today.

I welcome further input and would just ask you submit any addi-
tional comments to the Committee as soon as you can. There are
still some issues to resolve in the bill and | appreciate your help in
trying to work them out.
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Mr. Duncan. Mr. Chairman, could I make one last comment?

Chairman CransTON. Yes.

Mr. Duncan. Because of your sensitivity and ours too on this
issue on the return of reservists, let me just simply note for the
record that even last week, we had an additional 15,000 reservists
return home. Secretary Cheney has already testified that the vast
majority of the reservists who've been called should be home by the
4th of July.

Chairman CransTON. Good. Glad to end with that note.

Thank you very much.

Our next witness is Frank Nebeker, accompanied by Robert F.
Comeau. There will be a brief recess while they come to the table.

{Recess.]

Chairman CranstoNn. Senator Daschle, do you have any opening
statement to make?

Senator DascHie. No, I don't. Thank you. Mr. Chairman.

Chairmun (CranstoN. I'm delighted to welcome once again,
Frank Nebeker. Chief Judge of the U.S. Court of Veterans Appeals,
accompanied by Robert Comeau, Clerk of the Court. We welcome
vou both and Frank. would you proceed and try to do it in 5 min-
utes, please?

STATEMENT OF HON. FRANK Q. NEBEKER, CHIEF JUDGE. 1
COURT OF VETERANS APPEALS, ACCOMPANIED BY ROBERT
COMEAU, CLERK OF THE COURT

Judge Nesekrr. Thank you, Mr. Chairman, It's good to see vou
again. I indeed shall confine my comments to less than that time.

Before making comments, 1 want to say that the Court appreci-
ates your courtesy in vour prompt consideration of 8. 1050, the bill
to provide the authority of the Court to receive gifts, both in terms
of service and channels. We feel that is necessary and can antici-
pate that in the future such a provision will prove necessary.

As to section 4 of HLR. 153 dealing with discipline, T can state
that over the 20 odd years that 1 have been in contact with State
Appelldte Judges. they have told me that they found their own
State legislatures are alwms willing to devote offort and money to
the education and discipline of judges on a presumption that it 1s
needed. That assumption probably applies to this body as well and
indeed. we welcome the thoughts and the purpose behind the disci-
plinary provisions. It's necessary. as we see it, to maintain public
confidence in the integrity of an accountable judiciary.

Without the enactment of the provisions of section 4 of H.R. 153,
we believe the Court, as an article 1 court, does not have the clear
authority to consider disciplinary matters when they are raised.

We're prepared to move forward with implementing section |
and have but one caveat -.nd an observation with respect to it as is
outlined in greater detail in my formal written testimony.

As presently drafted, the Court itself will consider disciplinary
matters that are raised before it. There is no review beyond the
Court and it very well may be that it's a wise idea to have review
bevond. After all, there are two people involved in a disciplinary
c?mplaim-—-thc' individual complaining and the judge complained
O,
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Whichever way the Court resolves the case, whether it be in
favor of the judge or in favor of the complaint, one would say well,
the losing side ought to have an opnortunity for some kind of
review to insure there has been an objective approach taken.

It's true that the President has the authority under the present
dJudicial Review Act to remove for misconduct. This disciplina
provision would obviously dovetail so that if misconduct is foun ,
the matter could be referred to the President for such action as he
deems appropriate.

That is not unlike what is done under the Ethics in Government
Act for presidential appointees where the Director of the Office of
Government Ethics finds misconduct by a presidential appointee,
then the matter is simply referred over to the President for such
action as he wants to take. It’s not a formal resiew process in any
sense of the word.

A review process could be established. I'm not prepared at this
juncture to make any recommendations with respect to where
review ought to go. Indeed, I certainly wouldn't recommend with-
out the benefit of the views of the Judicial Conference of the
United States, that review ultimately wind up with that bodg I
think that’s a matter for them and perhaps for the Senate Judici-
ary Committee to consider because it would no doubt entail amend-
ment to provisions of title 28 affecting the judiciary generally.

In conclusion, I would like to thank you for this opportunity to
present the Court’s comments, but I would add two comments with
respect to objections that are made to some of the technical amend-
ments.

I understand there is an objection to the repeal of the findings of
fact and conclusions of law requirement that presently exist in the
Judicial Review Act. I will remind the Chairman and the Commit.
tee that we've discussed on numerous instances in the past that
that provision really has no place in a statute creating an appellate
court.

By the other terms of the Judicial Review Act, our Court may
not find fact, we may not grant a trial de novo on factual issues
that are determined. The limitation on factual issues on review is
whether factual determinations are clearly erroneous. That is a
question of law, not a finding of fact.

So a requirement that the Court have a duty to articulate its
findings of facts in its decision is really a square peg, I submit, in a
round hole for us. There is nothing insidious in our request to have
that eliminated or repealed. We simply suggrest that in the interest
of recognizing, as the rest of the act does, the true appellate nature
of the Court, that provision is incongruous and ought really to be
eliminated.

There is no question but what the Court will, as it does, continue
to express its reasons for its decision. That is necessary to facilitate
further review and there is really no question about the Court be-
coming rather arbitrary in terms of its dispositions. Even in the
short ones, we take pains to point out the basis for it.

I fail to understand any objection to our having a judicial confer-
ence separate and apart from the Federal Judicial Conference.
We're asking for it because nonlawyers are not able en masse to be
members of the Federal Judicial Conference., We, therefore, would
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like our own to benefit the veterans' service organizations and
their nonlawyer staffs so that they can attend a judicial conference
at which we can consider their concerns in the administration of
this kind of justice.

Thank you, Mr. Chairman.

[The prepared statement of Judge Nebeker appears on p. 201.]

Chairman CranstoN. Thank you very much.

As you know, the Paralyzed Veterans of America, among others,
are concerned about the last point you brought up.

Judge NEREKER. Yes.

Chairman CrRaNsToN. What is your response to the assertion that
elimination of the requirements contained in section 4067(b) would
result in appellants having less due process protection than they
have under current law?

Judge NeBeker. I would respond that they are not entitled, as a
matter of due process under the act as a whole, to articulation of
findings of fact by the Court. That simply is an impossibility. We
do not find fact. So one cannot say that the veteran is entitled to
an articulation of those findings by the Court. Ciearly, he is enti-
tled to such an articulation by the Board of Veterans' Appeals and
it is at that level that we are enforcing the reasons or basis re-
quirement of the law that it be articulated at that level.

Ours, I repeat, is a purely review function. We have no business
finding fact and I'm reasonably confident that if they think about
it. the veterans community doesn't want our Court to be finding
fact because that means another trial.

Chairn an CRANSTON., Where a case is decided summarily by ref-
erence to an carlier decision or decisions, could you adopt a prac-
tice of providing the appellant with a copy of the earlier decision or
decisions?

Judge Nesekrr. There is no question about that. Yes, that can be
done. We are in the hinterland here before our opinions are going
to be publicly and readily available throughout the Nation. As soon
as that issue can be resolved—and it is rapidly coming to resolu-
tion--1 think there will be no difficulty with respect to that.

Chairman CRansTON. If vou would do that. that would be fine.

Among the first letters vou wrote to me after your confirmation
and befere any other nominations to the Court were made, was a
June 149, 1959 letter indicating vour view that “The Associate
Judges on the Court of Veterans Appeals should be paid the same
salary as the Chief Judge.”” Wouid vou please explain when you de-
cided this would be a good idea and what your reasons are’

Judpe Nuseker. Yes, I'd be happy to.

As the law presently stands with respect to this Court. it is the
only Federal court in the United States, and probably the only
court in the United States, where the Associate Judges who are
performing the sume judicial functions as the Chief Judge are re-
ceiving substantialily less pay.

As vou said. Mr. Chairman, in your opening statement with re-
spect to this Court. yvou “hold a strong belief that the Court should
he Jike all other Federal courts”™ and the purpose for my recom-
mendation atl the very early stages was precisely that It if you
will., is =ort ol an equal pay for equal work requirement. They are
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performing the same 1inctions judicially that I perform and I
maintain they're entitled ‘o the same pay.

Incidentally, as you hae observed, the other Federal courts aic
at the level that the bill purports to place the pay of the Associate
Judges of our Court on a par with the Court of Military Appeals.
My understanding has been all along that the veterans community
was viewed as entitled to the sarue kind of a day in court with the
same relatively statured cou:t as the other Federal courts. It is
consistent with that notion that 1 have made the request.

Chairman CranstoN. Thank you very much. I have no further
questions and I appreciate seeing you again.

Judge Nesekex. [t's a pleasure to come and see you, sir. I'm glad
to see that you're in good health.

Chairmar Cranston. Thank you very much.

We now have a panel from the VA, the Honorable D'Wayne
Gray. Chief Benefits Director. accompanied by Grady Horton, Di-
rector of Education Service; Dean Gallin, Deputy Assistant General
Counsel; and also Mr. Ronald Cowles, Deputy Assistant Secretary
for Personnel and Labor Relations.

Welcome to you. I want again to ask you to summarize your tes-
timony in not more than 5 minutes. The entire statement will be
appear in the record.

D'Wayne, as always, we're delighted to have you before us.
Would you please proceed?

STATEMENT OF D'WAYNE GRAY. CHIEF BENEFITS DIRECTOR,
DEPARTMENT OF VETERANS AFFAIRS, ACCOMPANIED BY
GRADY HORTON., DIRECTOR. EDUCATION SERVICE: DEAN
GALLIN. DEPUTY ASSISTANT GENERAL COUNSEL: AND
RONALD COWLES, DEPUTY ASSISTANT SECRETARY. PERSON.
NEL AND LABOR RELATIONS

Mr. Gray. Thank you, Mr. Chaisman, and may I say, first, that
it's good to see you back and looking fit, sir.

Chairman CranstoN. Thank you very much.

X M{r:. GrAy. Knowing you'v: got a lot of witnesses. 1 will be very
rief.

The Department of Veterans Affairs supports S. 86%, deferring to
the Department of Defense on those matters that are properly
u}:\der its purview, I think I probably need to elaborate no more on
that.

With regard to our position as an employer of reservists and
Guardsmen, we are very proud in the VA of our members who are
part of the Guard and Reserve. We are proud of those some 3,200
of them who were called to active duty during this Gulf crisis.
About half of them are back now; we're glad to have them back.
We're looking forward to the return of the rest of them.

The Chairman just introduced the other members who accompa-
ny me here. My colleagues and 1 are prepared, Mr. Chairman, to
try to answer your questions and those of the other members of the
Committee.

{The prepared statement of Mr. Gray appears on p. 207,

Chairman Cranston. Thank you very, very much. 1 like the
brevity of your statement. We'll just go to questions now then.
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Ron, I'm very concerned about the impact that the recent mobili-
zation of Reserve and National Guard members has had and con-
tinues to have on VA health-care facilities. Can you tell us how
many VA health-care personnel were activated as a result of Oper-
ation Desert Storm/Desert Shield?

Mr. CowLres. There were over 3,000 employees from Veterans
Health Administration that were called up to active duty. The ma-
jority of those employees were health-care personnel. At one time,
we had as many as 1,350 nursing personnel that had been called
up.
As you had stated earlier in your statement, we continue to have
%91 nursing personnel still on active duty and 212 physicians. I
was. in fact, glad to hear from the earlier testimony that most of
the reservists are due back by July 4. We'll be glad to see them
back in our medical centers.

Chairman CRANsTON. Let me go to D'Wayne and then I'll go
back to you, Ron. D'Wayne, what's been the impact of the callup
on the Veterans Benefits Administration?

Mr. Gray. Ac'ually, Mr. Chairman, we were impacted very light-
ly in those stations where significant numbers relative to the size
of the station were called up. The nature of our work allows us to
transfer work. in some cases, electronically or by mail and have it
done at other stations and in some cases, we sent in help teams
from stations that were not so impacted.

The callup did not move the needle on the meter as far as VBA
is concerned. It was the Veterans Health Administration 1 think
that was impacted more seriously.

Chairman CranstoN. D'Wayne, [ have no further questions for
vou and if you want to leave to catch a plane. feel free to do so.

Mr. Gray. You're kind. Mr. Chairman. Thank you very kindly.
sir.

Chairman Cranston. Ron, how many of those have not returned
to their VA positions? For the record, please break down the total
and the categories of professions and occupations?

Mr Cowigks. I'd be more than happy to provide that for the
record.

Chairman CranstoN. Thank you

I note that Reserve personnel are entitled to 90 days of recovery
time from discharge to reinstatement. Does the number you will
give us represent personnel still on active duty or will it include
those who have left active duty but not returned to their VA as-
signments?

Mr. Cowres. Still on active duty, sir.

(Chairman CrANsTON. Can you give me just a rough idea of how
many are still on active duty?

Mr. Cowres. 1 can tell you with health-care providers, we have
about 1,600, T would give you a rough estimate of probably another
hundred perhaps that are not involved in health care that are still
on active duty. We can go ahead and try to confirm and verify a
more accurate number,

Chairman CranstoN. We'd appreciate that.

(Subsequently. the Department of Veterans Affairs furnished the
following information:]
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Total Mobilized
VB oo e T
VACO .oooooo e e e e ) 31
General Counsel fieldy. ... e, e e b
Acquisitions and Facilities fteld)...... ... ST U UR U SUU PP H
NCSfieldr oo ST OSSOSO USSP b
Canteen (e 0. o e e . 2
Public AfFairs (1eld) o e e 1

Key Health Cuare Persunnel - - Total Mobilized

PRYSICIENS . . o i o e e e L 301
Registered Nurses. ... ... .. TR OO P 49
LN/LVN s 218
Nursing Assistants ... . . .. . .. . D 145
Dentists ... ... ... .. . . o TR 46
Other Medical ... . L P O PU PPN 519
Support Personnel . . ... L L e N200

Total ... . .. P e B082

Health Care Personnel Studl Mobilized. Mav 2}

Physicians. . .. . . .. .. TP 210
Registered Nurses .. .. SRR T4
LPN/LVN v . F SR - 150
Nursing Assistants. L T 1004
Dentists ... . B . o 36
Other Medical ... .. . ) . o Rk
Support Personne!l ... SO P . 511

Total ... ... ... L . o L Lo 2067

Chairman Cranston. Is there any ongoing communication be-
tween VA and the Department of Defense regarding a timetable
for when VA might expect to have all of its health-care personnel
back on the job?

Mr. Cowrgs. Not that I'm aware of, Mr. Chairman.

Chairman CrANsTON. Wouldn't it be a good idea to try to work
that out with them?

Mr. CowLEs. Absolutely.

Chairman CRANSTON. | have no further yuestions. Thank you
very much.

Our next witness is Mr. Harold H. Bruff, Professor of Law, Uni-
versity of Texas.

Professor Bruff, let me say, is here at my request to respond to
the Administration's opposition to our proposal to provide for the
Office of Special Counsel to represent in the Federal courts individ-
ual reservists seeking to enforce reemployment rights against a
Federal agency.

I thank you for being with us today. 1 know that you're presently
at George Washington University Law School in this community.
Would you please state vour background briefly in relevant areas
of constitutional law and then tell us whether you believe the pro-
vision in guestion is constitutional and very briefly give us your
reason”
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STATEMENT OF HAROLD H, BRUFF, REDDITT PROFESSOR OF
LAW, UNIVERSITY OF TEXAS

Mr. Brurr. Thank you, Mr. Chairman.

I am currently the John Redditt Professer of Law at the Univer-
sity of Texas, a 1968 graduate of the Harvard Law School. I have
been writing and teaching constitutional and administrative law
for almost 20 years, and, I'm sad to say, the Government still isn't
perfect.

I've been writing especially in separation of powers and that
brings me to my interest in this bill and to my response to the Jus-
tice Department. I would like, if I may, to submit a written summa-
ry of my brief oral remarks so that the Department may respond to
them for the Committee if it cares to.

[T.ie prepared statement of Mr. Bruff appears on p. 213.]

Chairman CransTON. I appreciate that very much.

What's your response to the policy objections expressed by the
Administration witnesses, that is, that the provision would create
an unacceptable conflict of interest by allowing the Special Counsel
Office lawyer to oppose a Department of Justice attorney repre-
senting a Federal agency?

Mr. Brurr. Let me begin with the premise that you mentioned
earlier, Mr. Chairman, that it's important not to shortchange fed-
eral civil servants who are veterans pursuing their reemployment
rights against Federal agencies.

The bill before you provides for Justice Department representa-
tion for private employers or State employers in conflicts with
their veterans, but something different has to be done for Federal
civil servants.

I think that this bill instead of creating a conflict of interest re-
lieves one, if one considers the alternative provisions that are used
for State and private employers—that is, the Department of Justice
is to provide representation for those veterans. I think it is perfect-
ly competent for Congress to provide representation as well to Fed-
eral civil servants so that they won’t be disadvantaged in pursuing
their rights.

But I think it obvious that Congress cannot simply provide that
the Justice Department shall represent both the agency involved
and the private citizen, the Federal civil servant who is contesting
the issue with the agency. That would, indeed, put the Justice De-
partment on both sides of the case, as Mr. Schiffer mentioned earli-
er, and I think would be an unacceptable conflict of interest.

This bill uses an independent agency—the Office of Special Coun-
sel—to provide that lawyerly service and I think that this is an ex-
actly correct use of independent functions because what it does is
to provide that the executive branch will provide in its usual way
for defense of the agency, but for defense of the individual who is
adverse to the agency, we have an independent officer—the Office
of Special Counsel—providing that service.

So I think that use of the provision here instead of creating a
conflict of interest relieves one in a way similar to the Ethics in
Government provisions for independent counsels that were upheld
in Morrison v. Olson.
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I thin’; also that there is no “‘constitutionally troubling impres-
sion” that the executive branch is taking both sides and I believe
Mr. Schiffer essentially conceded this earlier because it should be
obvious to all observers that OSC is not the Department of Justice.
That is the point of creating it originally and having the independ-
ence provisions.

Finally, I note a minor point which is that unlike, for example,
the provisions of the Ethics in Government Act that were upheld
by the Supreme Court, this provision does not take part of the De-
partment of Justice's prosecutorial discretion away. These are pro-
visions for Federal civil servants to bring appeals. They make the
decision. The Office of Special Counsel really provides representa-
tion that could occur anyway.

Chairman CransTON. Just to be clear on one point, you do not
believe that the provision raises any constitutional problems?

Mr. Brurr. I think any time Congress uses an independent offi-
cer to perform any executive function, a constitutional inquiry is
appropriate. I share with the Justice Department the belief that
Congress, for both policy and constitutional reasons, should be very
sparing in that device.

I think, though, that because this relieves rather than creates a
conflict of interest, there is a sound justification and no serious
constitutional objection to this bill.

Chairman CranstoN. Thank you for that clear statement and
thank you also for offering to provide in writing your views in a
more formal way. I'd appreciate it if you would do that and we will
provide copies to the Administration witnesses.

Mr. Brurr. Thank you, sir. I hope I was on time and under
budget.

Chairman CranstoN. Thank you very, very much, you were.

Our final witnes:cs this morning represent five veterans' service
organizations: John Hanson from The American Legion; Robert
Manhan from the VFW; ] ennox Gilmer from DAV; Jonathan Gaff-
ney from AMVETS; and Clifton Dupree from PVA.

I thank you for your presence. Your prepared statements will go
in the record as if read. Would you please summarize each of you
not more than 5 minutes the testimony you wish to emphasize.

John, wou'd you please begin?

STATEMENT OF JOHN HANSON. DIRECTOR. NATIONAL VETERANS
AFFAIRS AND REHABILITATION COMMISSION, THE AMERICAN
LEGION

Mr. Hanson. Thank you, Mr. Chairman, members of the Com-
mittee, for the chance for The Legion to present our views on sev-
eral issues of importance to the Nation's veterans.

For the sake of brevity, I won't be speaking here about veterans

" reemployment rights. We have staff here to answer any questions

if you do have questions on that.

The Legion commends the Committee for its work to protect edu-
cation and employment rights for veterans. Beginning in Novem-
ber though, I'd like the Committee to know that The American
Legion conducted a survey of large corporations in the United
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States to find out about their policies affecting employees who were
reservists and members of the National Guard.

Jim Hubbard, our Director of National Economics, is here and
will answer questions if you have them. We'll also be glad to share
that data with the Committee at your pleasure.

I'd like to use our time today to focus on an issue that we think
is quite important to all veterans, especially the men and women
who served in the Persian Gulf War. It's come to our attention
during the past few years that the people who serve in the military
today are not receiving anywhere near the benefits that were given
to their parents and their grandparents, especially education bene-
fits.

Veterans participating in today's Montgomery GI Bill receive
about 42 percent of the average cost of attending school at a State-
run college or university. Veterans of Vietnam receive in excess of
95 percent on average and earlier veterans did even better. Today's
veterans do not only receive less, but in order to get the full benefit
at all, they have to contribute $1,200.

Don’t get us wrong, the Montgomery GI Bill is better than noth-
ing, but today it's just barely better than nothing. The improve-
ments proposed by vou are the very least that should be made at
this time.

We are proposing that a new program which realistically reflects
the cost of education be put into place for veterans. Under our
plan, Desert Shield and Desert Storm veterans, those who served
between Aueret 2, 1990 and whenever the end of the period will be
set, will receive §177 per month in education benefits. That's the
amount set by the Congressional Research Service as being equal
to the benefits received by Vietnam veterans.

In addition, these veterans will be automatically eligible for the
benefits without having to contribute any money to the fund. This
amount will be a base level for a single veteran with no dependents
and will be adjusted annually.

To be eligible, a veteran would have to have served 90 days on
active duty or to be called to active duty from the National Guard
or Reserves for any amount of time beginning on August 2, 1990,

It will also make some improvements in the Montgomery GI Bill.
First, benefit levels for Montgomery GI Bill beneficiaries will be
raised to the base level of $777 per month and furthermore, the
benefits will be provided without requiring any of the currently re-
quired reductions in pay. In ciher words. veterans will no longer be
required to make a financial contribution in order to receive their
GI bill education benefit:;.

If they have made any contributions, our proposal would provide
for a restitution in the form of nontaxable readjustment assistance
ilrcxmany amount which their basic pay was reduced since August 1,

980.

Pre-Persian Gulf War veterans who elected not to participate in
chapter 30 will now be deemed to have elected to receive assistance
and those who didn’t participate will have their basic entitlement
reduced by $50 a month until the reductions in educational assist-
ance are equal to the amount their pay would have been reduced
prior to August 1.

3o



33

Mr. Chairman, you know how valuable the original GI bill has
proven to be. It's never cost the Government money really because
by the Government's own estimates, the return ia incre
income taxes and productivity provided by GI bill participants has
been on the leval of about 20 times the Government'’s initial invest-
ment.

We can't find many other Federal programs with that kind of
return on investment. That's a budget-driven example at a time
when we're asking that you not make decisions about veterans ben-
efits based on budget-driven ideas. This isn’'t about return on in-
vestment; this is more about equity and we feel that we can't, as a
Nation, afford to offer only a token benefit now when the men and
women who served agree to do so with honer and distinction.

Thank you again, Mr. Chairman, for the opportunity to be here
and rt;;)r permitting our entire statement to be submitted for the
record.

[The prepared statement of Mr. Hanson appears on p. 215.]

Chairman CranstoN. Thank you very much, John.

Let me say that I thank you first for that testimony. Second,
we'd like to have the information that The Legion has collected re-
garding the responses to the Guard and the Reserve calls. That
would be very helpful to us.

Mr. Hanson. Thank you, sir. We'll be glad to do it.

[The survey referred to appears on p. 222.]

Chairman Cranston. Bob.

STATEMENT OF ROBERT MANHAN. SPECIAL ASSISTANT. NATION-
AL LEGISLATIVE SERVICE, VETERANS OF FOREIGN WARS OF
THE UNITED STATES
Mr ManHAN. Thank you very much, Mr. Chairman.

It's my pleasure to represent the almost 3 million members of
the Veterans of Foreign Wars. Our statement is already a part of
the record. Therefore, I'll highlight in my 5 minutes only where we
have some questions or differences on the bills.

First of all, VFW strongly supports S. 86% as proposed. I'll then
go to S. 1095, the Uniform Services Einployment and Reemploy-
ment Rights Act of 1991. We have two comments. The first one
deals with section 4324. VFW would like to see those employees
who may be working for either the Federal legislative and/or judi-
cial branches of Government, and/or who may be National Guard
technicians, enjoy the same reemployment rights as those employ-
ees who presently work for the Federal executive branch of the
Government. We plead our case as a matter of both proprietary
and equity.

The next issue regards section 4325. As we first looked at it, we
thought the language in the bill was saying that an employee who
was called up to active duty could request that his employer-spon-
sored health insurance program be maintained for a period of up to
18 months.

We are not certain that the employer is absolved of having to
pay any portion of the ongoing health benefits package. If, in fact,
the language is intended to say that the employee called to active
duty will pay 100 percent of the entire benefit—the employee por-
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tion and the employer portion—then the VFW has no objection to
the language as contained in the present bill.

Perhaps it might benefit others if that language were clarified.

The last bill is H.R. 153, the technical amendments to the Veter-
ans Judicial Review Act. We are certainly one of the veterans orga-
nizations who would like to see subsection (b) of section 4067 re-
tained. We think it's a courtesy that any judicial office should
extend to any citizen, particularly a veteran, to know why his
appeal was denied.

It can also help the veteran exercise another right that he has,
to further appeal his case to the next higher judicial authority.

Along the same lines, the VFW would like to see both para-
graphs (1) and (2) of subsection (d) of section 4067, retained. That is,
we like the idea from a veteran's point of view that the court
would retain both the single judge panel and the panel of judges
for very obvious reasons. It works to the veteran's advantage.

Last, the new section 4086, which is an expansion and deals with
the Judicial Conference of the Court of Veterans Appeals, we
would like our representatives of our national office and/or our
people who also practice before the Court, to be part of any type of
a body that will sit around and discuss how best to improve the
procedures and/or be involved in any changing administrative pa-
rameters.

Of course since I prepared the statement, I've had the benefit of
listening to Judge Nebeker's comments on this topic and perhaps
these amendments can be further amplified or expanded to add an-
other type of a conference between Federal judges and those people
who practice before them to insure that the veteran community in-
terests are kept to the forefront.

This summarizes our position. Thank you very much, Mr. Chair-
man.

[The prepared statement of Mr. Manhan appears on p. 241.]

E‘};airman CrANSTON. Thank you.

n.

STATEMENT OF LENNOX E. GILMER, ASSOCIATE NATIONAL
EMPLOYMENT DIRECTOR, DISABLED AMERICAN VETERANS

Mr. GiLMER. Thank you, Mr. Chairman.

On behalf of the more than 1.4 million members of the Disabled
American Veterans and its Ladies Auxiliary, I'm pleased to appear
before you today to present our views on the four bills pending
before this Committee.

We have submitted written testimony for the record and I will
summarize that testimony here.

We want to begin by expressing our appreciation to this Commit-
tee for its continuing concern over the employment rights of our
Nation's veterans. Before I address the pending bills, permit me to
offer an observation that may be more appropriate for a later over-
sight hearing.

As the Persian Gulf War winds down and while our troops are
beginning to be demobilized, the Administration has focused almost
exclusively on reemployment rights and has not addressed employ-
ment security staff, including local veterans employment represent-
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atives. In fact, the Administration has proposed the decimation of
the Disabled Veterans Outreach Program.

At the same time, employment service personnel are being taken
out of their offices to support much needed transition assistance
programs for separating military perscanel. In fact, the Adminis-
tration’s 1992 budget raqyest proposcs reducing by over 75 percent
the DVOP program staffing levels established by statutory formula
from the already reduced staff of 1,885 to 438 staff beginning Janu-
ary 1992. The DVOP personnel have been the primary source of
staff for the recently initiated TAP program.

An additional concern, Mr. Chairman, is that many reservists
and National Guardsmen called up to serve in the Persian Gulf
will not be entitled to be served as veterans through the nation-
wide network of job service offices because they do not meet the
required periods of service. We believe these individuals should be
accorded veteran status for the benefits provided through chapter
41 of title 38 of the United States Code.

We also suggest you amend section 2010ta) of title 38, United
States Code. That section currently provides for studies of unem-
ployment among special disabled veterans and among veterans who
served in the Vietnam theater of operations during the Vietnam
era. We suggest a new subsection (c) be added as follows: “On an
annual basis, a study will be conducted of unemployment among
special disabled veterans and veterans who served in the Persian
Gulf theater of operations.”

Historically, military personnel, including reservists and Guards-
men with reemployment rights, have had little difficulty in exercis-
ing those rights. Currently, employers have been very receptive
and responsive to their obligations according to most news ac-
counts. Reportedly, many employers have gone beyond statutory
requirements to assure their valued employees who have made a
commitment to serve our country are cared for.

By way of example, we point to the Office of Personnel Manage-
ment. We cannot say enough to express our appreciation for the
Federal reemployment rights initiatives advanced by the Director
%fh%!’M, Ms. Censtance Newman and her Deputy Director, Bill

1111D8.

I'd Eke to discuss S. 1095 now, the Uniform Services Employment
and Reemplovment Rights Act of 1991 proposing the complete re-
write of chapter 43 of title 38, United States Code.

At the outset, Mr. Chairman, you should be aware that the provi-
sions and intent of S. 1095 are generally supported by the DAV and
our testimony contains certain recommendations that, in our view,
serve to further strengthen the proposed intent of the bill.

Mr. Chairman, this measure in section 4321 would provide pro-
tections against discrimination for a person who performs, has per-
formed, or applies to perform in a uniform service. It is not clear to
us if “applies to perform* means an application to enter the Re-
serves or is currently in the Reserves and applies for active duty.
We urge clarification of the intent of the language so as to avoid
confusion at some later date.

Section 4322(c) provides exceptions to the requirement of not
more than 5 years of service to be eligible for reemployment rights.
We urge an amendment to subparagraph (2) as follows: After the
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word “person,” add “including a disability, injury or disease in-
curred while serving on active duty.” This language will insure
that those injured and retained in the service for treatment will be
granted an exception to the 5 year limitation if necessary.

Mr. Chairman, section 4322(dX2) provides additicnal time for cer-
tain disabled veterans to report back to that person’s employer for
work. This is very important and has the full support of the DAV.
We encourage a process be developed whereby the employer, the
vocatioial rehabilitation specialist or counseling psychologist, and
in some cases, a DVOP, form a staffing team to meet with the vet-
eran to begin the rehabilitation and reasonable accommodations
process. This should be done as soon as possible even while the vet-
eran is still hospitalized.

Section 4323 appears to allow an employer to make a determina-
tion about the qualification of the individual to be reemployed.
Subsection (aX1XB) states, in part, “if not qualified to perforn: the
duties of a position.” We believe clarification is needed to guard
against any employer abuse and suggest report language be includ-
ed to emphasize the Department of Labor retain authority to deter-
mine qualifications for reemployment.

Mr. Chairman, we support section 4324, in part, because we be-
lieve strongly that all veterans should be entitled to similar reem-
ployment rights, whether they be Federal, State or local govern-
ment or private sector employees. We note that the Department of
Justice objections to the Office of Special Counsel providing repre-
sentation before the Merit Systems Protection Board appear to
have no legal foundation, at least as it relates to their statement
this morning.

There was a provision in the House bill that provided for civil
penalties for employers who failed to provide reemployment rights
to veterans. We urge that a similar provision be put into this bill.

Additionally, we'd note that we have no objection to S. 1050 and
that we are generally in support of S. 153 in its present form.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Gilmer appears on p. 249.]

Chairman Cranston. Thank you very much, Len. I want you to
know that I'm working hard to get full funding for DVOPs and
LVERs in the coming fiscal year.

Mr. GimeR. Thank you.

Chairman CrANSTON. Jon, before you begin, let me welcome you
back, as a reservist who was called up for Operation Desert Storm
and is now back. How did you manage to get out and back so soon?

Mr. GarrnNEy. I was one of the fortunate few that got called just
before the war started, whereas a lot of my peers were called up
back in August, as Mr. Duncan mentioned earlier. So there’s a lot
of people who served a long, long time. You don’t have to go over-
seas to serve the country and I guess a lot of these folks are still on
active duty—a lot of physicians, unfortunately. nurses, administra-
tors, they're all in Bethesda of all places, backfilling for people who
went to the Middle East.

Chairman CransTON. Thank you.
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STATEMENT OF JONATHAN GAFFNEY, NATIONAL LEGISLATIVE
DIRECTOR, AMVETS

Mr. GarrNEY. Thanks for giving AMVETS the opportunity to
provide our insights into proposed legislation which would restore
educational assistance entitlements to those members of the mili-
tary, both active and reserve, who could not complete educational
courses or programs utilizing these programs due to activation or
transfer in support of Operation Desert Shield and Desert Storm,
the legislation which would amend chapter 43 of title 38, United
States Code, Veterans Reemployment Rights.

With regard to provision of educational entitlements, AMVETS
sees no reason why legislation which would reinstate educational
assistance entitlements to Operation Desert Storm and Desert
Shield participants and the programs under chapters 30, 32 and 35
of title 10, and chapter 106 of title 10, should not be passed.

As an individual who benefited greatly from VA-administered
educational benefits in the late 1980s while concurrently serving as
an officer in the Naval Reserves, I couldn’t fathom having my
hard-- rned educational benefits penalized in the event of a recall.

F' nermore, as a recently activated and demobilized Medical
Service Corps officer serving as a casualty tracking officer out of
Bethesda, I know firsthand numerous young men and women who
were recalled in support of Desert Storm and Desert Shield, indi-
viduals who due to reasons ranging from transfer to the Kuwait
theater of operations, transfer to naval hospitals in other parts of
the United States, or simply rotating shifts, 12 hour shifts, out of
Bethesda, that had to withdraw from higher education programs in
which they were enrolled.

For many of them, the recall period—and for some it still
exists—started at the beginning or during the fall of 1390 semester
and continued through the now ending spring 1991 semester.

As Assistant Secretary Duncan mentioned as part of his testimo-
ny, it is the Department of Defense's intent to have the majority of
Guard and reservists home and demobilized by dJuly, which is
almost close to a year from when they were called up. In light of
these aspects, this education reinstatement package is not a lot to
ask and certainly will send the right message to current members
of the military—and something you pointed out earlier—particular-
ly those people who are thinking about joining.

The VRR agenda of this hearing is an extremely important issue
to AMVETS membership and we are pleased the Committee saw
fit to finally address some of the more dated provisions of the law.

After careful review of the proposed changes to chapter 44, title
38, including review of the House legislation, AMVETS is pleased
with some of the proposed revisions that have been made. First of
all, we appreciate the clear delineation of the types ¢f discrimina-
tion prohibited by the legislation as defined in section 4321, par-
ticularly the inclusion of such employment areas as promotion, re-
tention and reemployment.

Second, the extension of the reemployment rights from a period
of 4 years to 5 years as well as the standardization of the return
period for a servicemember to an employer will help to not only
make it easier for an individual (o serve in the military. but will
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make the laws governing that service clearer and much easier to
understand.

Third, we strongly endorse the inclusion of the provisions which
grant the 2 year interval for return to an employer of a service-
member who was hospitalized due to a serviceconnected illness or
injury. The current law is blatantly unreasonable.

Finally, AMVETS supports the language in this legislation which
provides entitlement to reemployment rights, does not depend on
timing, frequency, duration or nature of service. AMVETS has long
been an opponent of those rare cases of reasonableness tests deter-
mining as servicemembers’ rights and benefits.

While we have briefly touched upon some of the more pertinent
provisions of this legislation, we want to go on the record again as
supporting this entire piece of legislation and the efforts of this
Committee and the House committee to bring this rewrite about.

We consider it fair, timely and truly reflective of the nature of
the business in serving in the U.S. military in the 1990s.

Again, AMVETS wishes to express our sincere appreciation to
the Committee for allowing us to provide our testimony this morn-
ing. As always, we stand by to provide you with any further infor-
mation or support.

Thank you.

[The prepared statement of Mr. Gaffney appears on p. 265.]

Chairman CRANSTON. Thank you very much.

Finally, Clif.

STATEMENT OF CLIFTON E. DUPREE, ASSOCIATE LEGISLATIVE
DIRECTOR, PARALYZED VETERANS OF AMERICA

Mr. Durree. Mr. Chairman and members of the Committee, it's
a pleasure and personal privilege to appear today on behalf of the
Paralyzed Veterans of America.

Mr. Chairman, PVA supports S. 868 as proposed. The programs
authorized by chapter 35 have gro~: significance for the members
of the PVA and their families. Through this program dependents
and spouses of severely disabled veterans can pursue an education
:ivighout depleting their family savings or accumulating significant

ebt.

For the purposes of maintaining continuity and cquality in the
program, PVA opposes VA’s legislative proposal to eliminate eligi-
bility of stepchildren for chapter 35 survivors and dependents edu-
cational assistance.

In reference to the Uniform Services Employment and Reemploy-
ment Rights, S. 1095, Mr. Chairman, we want to thank you and the
members of the Committee for your continuing concern over the
employment rights of our Nation's veterans. We are very apprecia-
tive of the action taken in legislation to provide employment for
those reservists who incur a disability while serving on active duty.

We strongly support the provisions contained in the bill which
would allow disabled individuals up to 2 years hospitalization and
convalescence before exercising his or her reemployment right op-
tions.
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PVA strongly supports your provision of accommodation which
certainly should be no less than that provided under current law
contained in the American Disabilities Act of 1990.

PVA supports the provision which provides a Federal Govern-
ment employee the same representation by the Office of Special
Counsel before the Merit Systems Protection Board and judicial
review of Board decisions as those provided persons employed by
State and private em}{)loyers.

In reference to H.R. 153, Veterans Judicial Review Act, PVA op-
poses the provisions contained in HR. 153 which would provide
that the Court shall include in its decisions a statement of its con-
clusions of law and determinations of factual matters. This is an
important right for veterans and must be preserved in the law.

Veterans are entitled to know the reasons for the decisions of the
Court. Quite simply, when a veteran seeks review from the Court,
the veteran is entitled to be informed in language he or she can
understand, the findings made by the Court, and the reasons for
those findings.

While this information is naturally important to the veteran, it
will be important for advocates of veterans. Veterans advocates
will be severely hampered in their representational efforts if they
cannot discover the reasons for past Court decisions. The develop-
ment of a law by the Court is an important new phase in the law
of veterans benefits. If the Court is not required to give reasons
and legal basis for its decisions, it will be difficult to use its deci-
sions for legal precedence and predict how the Court will rule in
future cases.

It is a matter of extreme importance for organizations represent-
ing veterans in administrative and judicial proceedings. This provi-
sion is not a unique one for courts. The U.S. Claims Court which
reviews Military Correction Board decisions regarding issues of pay
is required by statute to state its conclusions of law and findings of
fact. Additionally, every U.S. District Court, plus the Court of
International Trade, are similarly charged.

H.R. 153 also proposes a new statutory provision under section
4086, title 38, United States Code that would authorize a Judicial
Conference of the Court of Veterans Appeals. As explained in our
written testimony, because the Court does not yet issue roles guar-
anteeing nonattorney practitioners full status before the Court, we
oppose this provision as being premature.

In reference to S. 1050, PVA has no objection to this legislation
which will allow the U.S. Court of Veterans Appeals to accept vol-
untary services, gifts and bequests.

Mr. Chairman, 1 would like to thank you again on behalf of the
members of the Paralyzed Veterans for holding this hearing on
these most important and timely matters. This concludes my testi-
mony and I'll be happy to answer any questions you may have.

[The prepared statement of Mr. Dupree appears on p. 271.]

Chairman CranstoN. Thank you very much.

You suggested that the legislation should require a disabled vet-
eran to notify the employer that he or she is interested in return-
ing to work. I'm concerned that to designate a required time in the
statute might restrict reemployment rights to persons who within
the allowable 2 year reporting time would make the decision to
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return to work but might fail to meet an established notice period.
Does that prospect concern you?

Mr. Gimer. Mr. Chairman, that prospect does concern us. I
think a part of what we're trying to do here is balance the employ-
er's needs against a disabled veteran’s needs. If in fact the employ-
er is not aware within some reasonable timeframe—in this case, up
to 2 years—that the veteran wants to return to work, we think
that's going to be difficult for him to accommodate the needs of
that disabled veteran.

Chairman CraNsTON. What would be & reasonable time?

Mr. GiLMER. Well, I'm sorry, I can’t offer that at this moment.
I'd be glad to get back to you with that.

Shairman Cranston. If you would think about it and get back to
us?

[Subsequently, Mr. Gilmer furnished the following information:]

DisABLED AMERICAN VETERANS,
NaTioNal SERvICE AND LEGISLATIVE HRADQUARTERS,
807 MaIN AveENUE, S.W., WasHiNGe™N, DC 20024,
March 17, 1992

THe HoNORABLE ALAN CRANSTON,
Chairman, Senate Veterans Affairs Committee.

414 Russell Senate Office Bldg.,
Washington, DC 20510.

Dear Sevator CranstoN: We offer the following to clarify our May 23 1991 testi-
mony on 8. 1095 before the Senate Veterans Affairs Committee.

During the hearing you asked how long an employer should be obligated to
extend veterans' reemployment rights to a severely disabled veteran. The concern
was that some disabled veterans may require extensive medical treatment with re-
habilitation therapy or counseling before they could return te work. This t1eatment,
therapy and counseling, in some cases, cou.d easily exceed a year.

Qur testimony proposed an in depth process that would involve the veteran, em-
ployer and a1 VA vocational counselor in the development of an Individua! Evaploy-
ment Assistance Plan (IEAP).

We believe that putting off the development and implementation of an IEAD is
detrimental to the rehabilitation of people with disabilities, Attachment to an occu-
pation is stronger the less time a person is away from their job. Returning to work
is more frightening the longer you are away from your occupation, especially if the
interruption is the resuit of a disability. Thus, vocational rehabilitation is most ef-
fective when intervention is provided at the earliest possible date.

If the employer is to be invited into this process, he must receive some notifica-
tion of the intent of the disabled veteran. We believe this process must begin within
one year of the veteran's separation from service. For this reason. we believe the
employer must be notified of the veteran's intent to return to work and be invited
by the VA vocational rehabilitation counselor to participate in the development of
the JEAP. The employer's veterans’ reemployment rights obligations should cease
two vears from the severely disabled veteran's medical recovery.

Sincerely,
Lennox E. GumER,
Assoctate National Employment Director.

Chairman Cranston. Clif, do you agree?

Mr. Dupres. Yes, sir. One statement I'd like to add to that is the
employer would be aware, I would assume, that the person was
going to take a long period of time for recovery and the attempt
was made to be reemployed and in that way, the employer and the
employee would be working together during the rehabilitative proc-
ess to see if it can happen. But if during the process the employee
would not be able to return to work, at least the employer would
be aware of the situation.
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Chairman CraNnstON. If you would also give us for the record,
your further thoughts on what you think would be an appropriate
time period?

[Subsequently, Mr. Dupree furnished the following information:]
Return to Work After Disability

PVA prefers a provision which would provide for an extension of time limits by
which an individual must report for reemployment by (1) up to one year if a person
is hospitalized or convalescing from an iliness or injury incurred during service; (2}
up to two years if the individual is a8 special disabled veteran whose disability sig-
nificantly impairs the veteran's ability to work and if the employee informs, in writ-
ing, the employer concerned of the individual's condition, an intention to return to
employment. and the plans for rehabilitation; or (3} the employer should make this
accommodation because of the circumstances which are beyond the individual’s con-
trol.

Chairman CrRANSTON. Although H.R. 1578 and 8. 1095 have many
substantive provisions that are similar, there are some significant
differences between the two proposals. Some of you noted a few of
those differences. It would be of great assistance to us if each of
you would submit your views on all substantive matters on which
the House and Senate bills are different. If possible, if you could
get that to us by the close of business on May 31, that would be
appreciated. To assist you, the Committee will provide you tomor-
row with a listing of the differences we’ve identified. If you will
give us your comments on that in writing by the 31st, I'd appreci-
ate it.

Chairman CrRANSTON. | have no further questions and that con-
cludes our hearing. Thank you all very much for your attendance.

[Whereupon, at 11:35 a.m., the Committee adjourned, to recon-
vene at the call of the Chair.}
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102p CONGRESS
1ST SESSION o 868

To amend title 10, Unitod States Code, and title 38, United States Code,
to improve educations! sssistance benefits for members of the Selected
Reserve of the Armed Forces who sarved on active duty during the
Persian Gulf War, and for other purposcs.

IN THE SENATE OF THE UNITED STATES

APRIL 18 (legislutive day, APRIL 9), 1991

Mr. CraNsTON introduced the following bill; which was read twice and
referred to the Committee on Veterans' Affairs

A BILL

To amend title 10, United States Code, and title 38, United
States Code, to improve educational assistance benefits
for members of the Selected Reserve of the Armed
Forces who served on active duty during the Persian
Gulf War, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

SECTION 1. RESTORATION OF ENTITLEMENT TO EDUCA-
TIONAL ASSISTANCE.

(a) CHAPTER 30 PROGRAM.—Section 1413 of title

38, United States Code, is amended by adding at the end

~ N B W N

the following new subseetion:
(43)
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2
“(f)(1) Notwithstanding any other provision of this
chapter or chapter 36 of this title, any payment of an edu-
cational assistance allowance described in par-graph (2)
shall not—
“(A) be charged against any entitlement of any
individual under this chapter; or
“:B) be counted toward the aggregate period
for which section 1795 of this title limits an individ-

O 00 =~ N W AW N e

ual’s receipt of assistance.

10 “(2) Subject to paragraph (3), the payment of the
11 educational assistance allowance referred to in paragraph
12 (1) is the payment of such an allowance to an individual
13 for pursuit of a course or courses under this chapter if

14 the Secretary finds that the individual—

15 “(A) in the case of a member of the Selected
16 Reserve, had to discontinue such course pursuit as
17 a result of being ordered, in connection with the
18 Persian Gulf War, to serve on active duty under sec-
19 tion 672(a), (d), or (g), 673, or 673b, of title 10;
20 or

21 “(B) in the case of a person serving on active
22 duty, had to discontinue such course pursuit as a re-
23 sult of being ordered, in connection with such War,
24 to a new duty location or assignment or to perform
25 an increased amount of work; and

8 588 18
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3
“(C) failed to receive credit or lost training

time toward completion of the individual’s approved

education, professional, or vocational objective as a

result of having to discontinue, as described in sub-

paragraph (A) or (B), his or her course pursuit.

*(3) The period for which, by reason of this subsec-
tion, an educational assistance allowance is not charged
against entitlement or counted toward the applicable ag-
gregate period under section 1795 of this title shall not
exceed the portion of the period of enrollment in the
course or courses for which the individual failed to receive
credit or with respect to which the individual lost training
time, as determined under paragraph (2)(C) of this sub-
section.”.

(b) CHAPTER 32 PROGRAM.—(1) Section 1631(a) of
such title is amended by adding at the end the following
new paragraph:

“(5)(A) Notwithstanding any other provision of this
chapter or chapter 36 of this title, any payment of an edu-
cational assistance allowance deseribed in subparagraph
(B) of this paragraph—

“(i) shall not be charged against the entitle-

ment of any eligible veteran under this chapter; and
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1 *“(ii) shall not be counted toward the aggregate
2 period for which section 1795 of this title limits an
3 individual’s receipt of assistance.

4 “(B) The payment of an educational assistance allow-
5 ance referred to in subparagraph (A) of this paragraph
6 is any payment of a monthly benefit under this chapter
7 to an eligible veteran for pursuit of a eourse or courses
8 under this chapter if the Secretary finds that the eligible
9 veteran—
10 “(i) in the case of a member of the Selected Re-
11 serve, had to discontinue such course pursuit as a
12 result of being ordered, in connection with the Per-
13 sian Gulf War, to serve on active duty under section
14 672(a), (d), or (g), 673, or 673D of title 10; or
15 “(ii) in the case of a person serving on active
16 duty, had to discontinue such course pursuit as a re-
17 sult of being ordered, in connection with such War,
18 to a new duty location or assignment or to perform
19 an increased amount of work; and
20 ““(iii) failed to receive credit or training time to-
21 ward completion of the individual’s approved educa-
22 tional, professional, or vocational objective as a re-
23 sult of having to discontinue, as described in clause
24 (i) or (i1) of this subparagraph, his or her course
25 pursuit.

o8 888 15
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5

“(C) The period for which, by reason of this subsec-
tion, an educational assistance allowance is not charged
against entitlement or counted toward the applicable ag-
gregate period under section 1795 of this title shall not
exceed the portion of the period of enrollment in the
course or courses for which the individual failed to receive
credit or with respect to which the individual lost training
time, as determined under subparagraph (B)(iii) of this
paragraph.

“(D) The amount in the fund for each eligible veteran
who received a payment of an educational assistance allow-
ance described in subparagraph (B) of this paragraph
shall be restored to the amount that would have been in
the fund for the veteran if the payment had not been
made. For purposes of carrying out the previous sentence,
the Secretary of Defense shall deposit into the fund, on
behalf of each such veteran, an amount equal to the entire
amount of the payment made to the veteran.

“(E) In the case of a veteran who discontinues pur-
suit of a course or courses as deseribed in subparagraph
(B) of this paragraph, the formula for ascertaining the
amount of the monthly payment to which the veteran is
entitled in paragraph (2) of this subsection shall be imple-

mented as if—
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“(i) the payment made to the fund by the Sece-

retary of Defense under subparagraph (D)) of this
paragraph, and

“(ii) any payment for a course or courses de-

1
2
3
4
S scribed in subparagraph (B) of this paragraph that
6 was paid out of the fund,

7 had not been made or paid.”.

8 (2) Section 1631(a)(2) of such title is amended by
9 inserting “in paragraph (5)(E) of this subsection and”

10 after ““Except as provided”.

11 (e) CHAPTER 35 PROGRAM.—Section 1711(a) of such
12 title is amended—

13 (1) by striking out “Each” and inserting in licu
14 thereof “(1) Each’’; and

15 (2) by adding at the end the following new

16 paragraph:

17 “(2)(A) Notwithstanding any other provision of this
18 chapter or chapter 36 of this title, any payment of an edu-
19 cational assistance allowance deseribed in subparagraph

20 (B) of this paragraph shall not—

21 ““(i) be charged against the entitlement of any
22 individual under this chapter; or
23 “(ii) be counted toward the aggregate period for
24 which section 1795 of this title limits an individual’s
25 receipt of assistance.

8 560 18
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7
“(B) The payment of the educational assistance al-

lowance referred to in subparagraph (A) of this paragraph
is the payment of such an allowance to an individual for
pursuit of a course or courses under this chapter if the
Secretary finds that the individual—
“(i) had to discontinue such oourse pursuit as
a result of being ordered, in connection with the
Persian Gulf War, to serve on active daty under sec-
tion 672 (a), (d), or (g), 673, or 673b of title 10;
and
“(ii) failed to receive credit or training time to-
ward completion of the individual's approved educa-
tional, yrofessional, or voeational ohjective as a re-
sult of having to discontinue, as described in clause
(i) of this subparagraph, his or her course pursuit.
“(C) The period for which, by reason of this subsec-
tion, an educauional assistance allowance is not charged
against entitlement or counted toward the applicable ;-
gregate period under section 1795 of this title shall not
exceed the portion of the period of enrollment in the
course or courses for which the individual failed to receive
credit or with respect to which the individual lost training
time, as determined under subparagraph (B)(ii) of this
paragraph.”’.
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8
(d) SELECTED RESERVE PROGRAM.—Section

2131(c) of title 10, United States Code, is amended by
adding at the end the following new paragraph:

“(3)(A) Notwithstanding any other provision of this
chapter or chapter 36 of title 38, any payment of an edu-
cational assistance allowance describeG in subparagraph
{B) of this paragraph shall not—

“(i) be charged against the entitlement of any
individual under this chapter; or

“‘(i1) be counted toward the aggregate period for
which section 1795 of title 38 limits an individual's
receipt of assistance.

“{B) The payment of the educational assistance al-
lowance referred te in subparagraph (A) of this paragraph
is the psyment of such an allowance to the individual for
pursuit of a course or courses under this chapter if the
Secretary of Veterans Affairs finds that the individual-—

“(i) had to discontinue such course pursuit as

a result of being ordered, in connection with the

Persian Gulf War, to serve on active duty under sec-

tion 672 (a), (d), or (g), 673, or 673b of this title;

and
“(ii) failed to receive credit or training time to-
ward completion of the individual’s approved educa-

tional, professional, or vocational ohjective as a re-
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9

sult of having to discontinue, as described in clause

(i) of this subparagraph, his or her course pursuit.

*(C) The period for which, by reason of this subsec-
tion, an educational assistance allowance is not charged
against entitlement or counted toward the applicable ag-
gregate period under section 1795 of title 38 shall not ex-
ceed the portion of the period of enrollment in the course
or courses for which the individual failed to receive eredit
or with respect to which the individual lost training time,
as determined under subparagraph (B)(ii) of this para-
graph.”.

SEC. 2. DELIMITING DATE.

Section 2133(b) of title 10, United States Code, is
amended by adding at the end the following:

“(4)(A) In the case of a member of the Scleeted Re-
se ve of the Ready Reserve who, during the Persian Gulf
War, serves on active duty pursuant to an order to active
duty issued under section 672 (a), (d), or (g), 673, or
673b of this title—

“(i) the period of such active duty service shall
not be considered in determining the expiration date
applicable to such member under subsection (a); and

“(i1) the member may not be considered to have
been separated from the Selected Reserve for the
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10
purposes of clause (2) of such subsection by reason
of the commencement of such active duty service.

“(B) For the purposes of this paragraph, the term

4 ‘Persian Gulf War’ shall have the meaning given such
5 term in section 101(33) of title 38.”.

o
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102p CONGRESS
1ST SESSION . 1 050

To amend title 38, United States Code, to aliow the United States Court
of Veterans Appeals to accept voluntary services and gifts and bequests,
and for other purposes.

IN THE SENATE OF THE UNITED STATES

May 14 (legislative day, APRIL 25), 1991

Mr. CRANSTON (by request) introduced the following bill; which was read
twice and referred to the Committec on Veterans’ Affairs

A BILL

To amend title 38, United States Code, to allow the United
States Court of Veterans Appeals to accept voluntary
services and gifts and bequests, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

TS I o |

SECTION 1. ACCEPTANCE OF VOLUNTAKY SERVICES AND

GIFTS BY THE UNITED STATES COURT OF

W o

VETERANS APPEALS.
Section 7281 of title 38, United States Code, is

amended by adding at the end the following new subsec-

e N S

tion:
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‘(i) The Court may accept and utilize voluntary and

uncompensated (gratuitous) services, including services as
authorized by section 3102(b) of title 5 and may accept,
hold, administer, and utidze gifts and bequests of personal
property for the purpose of aiding or facilitating the work
of the Court. Gifts or bequests of money to the Court shall

be covered into the Treasury.”.

o
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102 CONGRESS
1ST SESSION o l 09 5

To amend title 38, United States Code, to improve reemployment rights
and benefits of veterans and other benefils of employment of certain
members of the uniformed services.

IN THE SENATE OF THE UNITED STATES

May 16 (legislative day, Arril, 25), 1991
Mr. CransToN (for himself, Mr. SPECTER, Mr. DECONCINI, Mr. GRAMAM,
Mr. AKAKA, and Mr. DASCHLE) introduced the following bill; which was
read twice and referred to the Commitlee on Veterans' Affairs

A BILL

To amend title 38, United States Code, to improve reemploy-
ment rights and benefits of veterans and other benefits
of employment of certain members of the uniformed serv-

ices.
1 Be it enacted by the Senate and IHouse of Representa-

tives of the United States of America in Congress assembled,

(VR

SECTION 1. SHORT TITLE.

This Act may be cited as the “Uniformed Services

LV B <N

Employment and Reemployment Rights Aet of 19917,
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SEC. 2, REVISION OF CHAPTER 43 OF TITLE $8.

(a) RESTATEMENT AND IMPROVEMENT OF EMPLOY-
MENT AND REEMPLOYMENT RIGHTS.—Chapter 43 of title
38, United States Code, is amended to read as follows:
“CHAPTER 43—EMPLOYMENT AND REEMPLOY-

MENT RIGHTS OF PERSONS WHO SERVE IN
THE UNIFORMED SERVICES

"“SUBCHAPTER I—PURPOSES, RELATION TO OTHER 1AW, AND DEFINITIONS

"Sec

#4301 Purposes; sense of Congress
"4302. Relation to other law, construction.
4303 Definitions

*4304. Honorable service required.

“SUBCHAPTER iIl—RMPLOYMENT AND REEMPLOYMENT RIGHTS AND
LIMITATIONS, PROHIBITIONS

“4321 Discrimination against persons who serve in the uniformed services and
acts of reprisal prohibited

“4322 Reemployment rights of persons who perform service in the umformed
SeIiIces.

“4323 Reemployment positions

#4324 Special rules for reemployment by the Federal Government.

4325 Seniority, insuranee, and other employment rights and benefits

*4326. Employee pension benefit plans.

“4327 Fntitlement w rights and benefits not dependent on timing or naturv
of service,

"SURCHAPTER III—ASSISTANCE IN SECUHING EMPLOYMENT AND

REEMPLOYMENT RIGHTS, ENFORCEMENT

4331 Definition.

©4332 Assistance 1 secumng reemployment or other employment rights or
benefits

"'4333 F¥onforcement of rightc with respect to the Federal Government

4334 Knforcement of rights with respect 1o a State or private emplover

“SUBCHAPTER IV—~INVESTIGATION OF COMPLAINTS
4341 Conduct of investigation, subpocnas
“SUBCHAPTER V--MISCELLANEDUS

#4351 Regulations.
4352 Severability

S 1085 IS
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1 “SUBCHAPTER I—PURPOSES, KELATION TO
2 OTHER LAW, AND DEFINITIONS
3 “§4301. Purposes; svnse of Congress
4 **(a) The purposes of this chapter are—
5 2 “(1) to encourage nonregular and noncareer
6 service in the uniformed services by eliminating or
7 minimizing the disadvantages to civilian careers and
8 employment which ean result from such service; and
9 “(2) to minimize the disruption to the lives of
10 persons performing service in the uniformed services
11 and to the lives of their former employers, their fel-
12 low employves, and their communities, by providing
13 for the prompt reemployment of such persons upon
14 their completion of such service under honorable
15 conditions.

16 “(b) It is the sense of Congress that the Federal Gov-

17 ernment should be a model employer in carrying out the
18 reemployment practices provided for in this ehapter,

19 “§4302. Relation to other law; construction

20 “(a) Nothing in this chapter shall supersede, nullily
21 or diminish any provision of Federal or State law (inelud-
22 g any local law or ordinanee), or any provision of a plan
23 provided, contract entered into, or policy or praetice
24 adopted, by an employer, which establishes a right or ben-

25 efit that is more beneficial to a person referred to in see-

8 1085 IS
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tion 4301(a)(2) of this title than a right or benefit provid-
ed for such person in this ehapter or is in addition to a
right or benefit provided for such person in this ehapter.

“(b) This chapter supersedes any State law or em-
ployer plan, eontraet, or policy or practice that would have
the effeet of limiting in any manner any right or benefit
provided by this chapter, including any State law or em-
ployer plan, contraet, or poliey or practice that establishes
a prerequisite to the exercise of any such right or the re-
ceipt of any such benefit that is not a prerequisite estab-
lished by this chapter.

“(e) Nothing in this chapter shall be interpreted o
limit in any way any of the rights conferred by the Ameri-
cans with Disabilities Act of 1990 (Publie Law 101-336;
42 T8.C 12107 et seq.).

“$4303. Definitions

“For the purposes of this chapter:

“{1) The term ‘Attorney General' means the

Attorney General of the United States or any person

designated by the Attorney General to earry out a

responsibility of the Attorney General under this

chapter.
“(2) The term ‘benefit’ or ‘benefit of employ-
ment’ means any advantage, profit, privilege, gain,

stutus, account, or interest that acerues by reason of

8 1085 IS
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1 an employment contract or an employer practice or
2 custom (other than wages or salary for work per-
3 formed) and includes rights under a pension plan,
4 insurance coverage and awards, rights under an em-
5 ployee stock ownership plan, any bonus, severance
6 pay, ¢ .y supplemental unemployment benefit, an en-
7 titlement to leave with or without pay, work hours,
8 and the location of employment.

9 “(3)(A) Except as provided in subparagraph
10 (B), the term ‘employer’ means any person, institu-
11 tion, organization, or other entity that pays salary or
12 wages for work performed or that has control over
13 employment opportunities, including—

14 “(iY a person, institution, organization, or
15 other cntity to whom the employer has delegat-
16 ed the performance of employment-related re-
17 sponsibilities;

18 “(ii) the Iederal Government;

19 “(iil) a State; and
20 “(iv) any successor in interest to a person,
21 institution, organization, or other entity re-
22 ferred to in this subparagraph.
23 “(B) In the case of a National Guard techni-
24 cian employed under section 709 of title 32, the

S 1098 18
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6
] term ‘employer’ means the adjutant general of the
2 State in which the technician is employed.
3 “(4) The term ‘Federal Government’ includes
4 the United States Postal Service, the Postal Rate
5 Commission, any nonappropriated fund instrumen-
6 tality of the United States, and a Government corpo-
7 ration (as defined in seetion 103(1) of title 5).
8 “(5) The term ‘reasonable accommodation’ has
9 the meaning given such term in seetion 101(9) of
10 the Americans with Disabilities Act of 1990 (42
1 U.R.C 12111(9)).
12 “(6) The term ‘seniority’ means longevity in
13 employment together with any benefits of employ-
14 ment which acerue with, or are determined by, lon-
15 gevity in employment.
16 “(7) The term ‘serviee in the aniformed serv-
17 jees’ means the performanece of duty on a voluntary
18 on involuntary basis in a uniformed serviee under
19 competent authority and ineludes active duty, active:
20 duty for training, initial active duty for training, in-
21 aetive duty training, full-time National Guard duty,
22 and a period for which a person is absent from a po-
23 sition of employment for the purpose of an examina-
24 tion to determine the fitness of the person to per-
25 form any such duty.

S5 10980 IS
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1 “(8) The term ‘undue hardship’ has the mean-
2 ing given such term in section 101(10) of the Ameri-
3 cans with Disabilities Act of 1990 (42 U.S.C.
4 12111(10)).

5 “(9) The term ‘uniformed services' means the
6 Armed Forees and the commissioned corps of the
7 Public Health Service.

8 “§4304. Honorable service required

9 “A person’s entitlement to the benefits of this chapter
10 by reason of the service of such person in one of the uni-
11 formed services terminates upon the oceurrence of any of
12 the following events:

13 “(1) A separation of such person from such
14 uniformed service with a dishonorable or bad con-
15 duct diseharge.

16 “{2) A separation of such person from such
17 uniformed service under other than honorable condi-
18 tions, as characterized pursuant to regulations pre-
19 seribed by the Seeretary concerned.
20 “(3) In the case of service on active duty, a re-
21 lease of sueh person from aetive duty under other
22 than honorable conditions, as characterized pursuant
23 to such regrulations.

24 “(4) A dismissal of such person permitted
25 under section 1161(a) of title 10.

S 10958 IS
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8
“(6) A dropping of such person from the rolls

pursuant to section 1161(b) of title 10.
“SUBCHAPTER II--EMPLOYMENT AND REEM-

PLOYMENT RIGHTS AND LIMITATIONS; PRO-

HIBITIONS
“§4821. Discrimination against persons who serve in

the uvniformed services and acts of repris-
al prohibited

“(a) A person who performs, has performed, applies
to perform, or has an obligation to perform service in a
uniformed service shall not be denied initial employment,
reemployment, retention in employment promotion, or
any benefit of employment by an employer on the basis
of that serviee or obligation.

“(b) An employer shall be considered to have denied
a person initial employment, reemployment, retention in
employment, promotion, or a benefit of employment by an
employer in violation of this section if the person’s service,
application for service, or obligation for service in the uni-
formed services is a motivating factor in the employer’s
action, unless the employer can demonstrate that the aec-
tion would have been taken in the absence of such service,
application, or obligation.

“(e}(1) An employer may not discriminate in employ-

ment against or take any adverse employment action

S 1085 18

6t



O 90 N N B W N e

— peed et ek pemh SeA bt Beed eed e
N-TEE- T B SRV S N PSS S N ™

20
21
22
23
24

63

9
against any person because such person has taken an ac-

tion to enforee a protection afforded any person under this
chapter, has testified or otherwise made a statement in
or in connection with any proceeding under this chapter,
has assisted or otherwise participated in an investigation
under this chapter, or has exercised a right provided for
in this chapter.

“(2) The prohibition in paragraph (1) shall apply
with respeet to a person regardless of whether that person
has performed service in the uniformed services.

“34322. Reemployment rights of persons who per-
form service in the uniformed services

*(a) Subject to subsections (b) and (e¢), any person
who is absent from a position of employment by reason
of the performance of service in the uniformed services
shall be entitled to the reemployment rights and benefits
and other employment benefits of this chapter if—

“(1) the person (or an appropriate officer of the
uniformed service in which such service is per-
formed) has given advance written or verbal notice
of such service to such person’s employer;

“(2) except as provided in subseetion (e) of this
seetion, the cumulative length of the absence and of

any previous absences from a position of employ-

i
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10
ment with that employer by reason of service in the
uniformed services does not exceed five years; and
“(3) the person reports or submits an applica-
tion to such employer upon completion of such serv-
ice in accordance with the provisions of subsection

(d).

“(b) No notice is required under subseetion (a)(1) if
the giving of such notice is precluded by military necessity
or, under all of the relevant circumstanees, the giving of
such notice is otherwise impossible or unreasonable. A de-
termination of military necessity, impossibility, or
unreasonahleness for the purposes of this subsection shall
be made by th. Secretary concerned and shall not be sub-
Jeet to judicial review,

“(e) A person referred to in subsection (a) shall be
entitled to the rights and benefits referred to in such sub-
section even though the eumulative length of the person’s
absences from a position of employment with the employer
by reason of service in the uniformed services exceeds five
years if the absenee which resuits in a eumulative absence
in excess of five years is a result of the performanee of—

“{1) service required to complete an initial peri-
od of obligated scrvice;
*(2) service from whieh, through no fault of

that person, the person could not obtain a discharge

S 1088 I8
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or release in time to prevent the cumulative absences

from exceeding 5 years;

“(3) service required under section 270 of title

10 or section 502(a) or 503{(a) of title 32 or re-

quired to fulfill additional training requirements de-

termined by the Seeretary eoncerned to be neeessary

for professional development or for completion of

skill

8§ 1098 IS

training or retraining;
“(4) service pursuant to—

“(A) an order to, or retention on, active
duty under section 672(a), 672(g), 673, 673b,
673¢, or 688 of title 10;

“(B) an order to, or retention on, aetive
duty (other than for training) under any other
provision of law during a war or national emer-
seniey deelared by the President or by Congress;

“(C) an order to aetive duty (other than
for training) in support (as determined by the
Seeretary coneerned) of an operational mission
for which personnel have been ordered to active
duty under section 673b of title 10;

“(D) an order to active duty in support (as
determined by the Secretary concerned) of a
eritical mission or requirement of the uniformed

services; or

b
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“(E) a call into Federal service under
chapter 15 of title 10 or section 3500 or 8500
of such title; or
“(5) any other category of serviee specified by

the Sccretary of Labor, in consultation with the Sec-

retary of Defense, in regulations preseribed pursuant

to section 4351.

“(d)(1) Subjeet to paragraphs (2) and (3), a person
referred to in subsection (a) shall, upon the completion
of a period of service in the uniformed services, notify the
employer referred to in sueh subsection of the person’s re-
turn to a position of employment with such employer as
follows:

“(A) In the case of a person who is absent from

a position of employment for less than 31 days, by

reporting to the employer—

“(i) not later than the beginning of the
first full regularly scheduled work period on the
first full calendar day following the completion
of the period of service and a period for the
safe transportation of the person from the place
of that serviee to the workplace of the employer;
or

“(i1) as soon as possible after the expira-

tion of the period required under clause (i), if

8 1098 I8
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1 reporting within the period referred to in such
2 clause is impossible or unreasonable through no
3 fault of the person.

4 “(B) In the case of a person who is absent from
5 a position of employment for a period of any length
6 for the purposes of an examination to determine the
7 person’s fitness to perform service in the uniformed
8 services, by reporting in the manner and time re-
9 ferred to in subparagraph (A).

10 “(C) In the case of a person who is absent from
11 a position of employment for more than 30 days but
12 less than 181 days, by submitting an application for
13 reemployment with the employer not later than 31
14 days after the completion of the period of service.

15 ‘(D) In the case of a person who is absent
16 from a position of employment for more than 180
17 days, by submitting an application for reemployment
18 with the employer not later than 90 days after the
19 completion of the period of serviee,
20 “(2) A person who is hospitalized for, or convaleseing
21 from, an illness or injury ineurred in, or aggravated by,
22 the performance of a period of service in the uniformed
23 serviees shall report to the person’s employer (in the case
24 of u person deseribed in subparagraph (A) or (B3) of para-
25 graph (1)) or submit an application for employment with

5 1098 I8
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such employer (in the case of a person described in sub-
paragraph (C) or (D) of such paragraph) at the end of
the period (not to exceed two years) that is nccessary for
the person to recover from such illness or injury.

“(3) A person referred to in subparagraphs (A) or
(B) of paragraph (1) who fails to report to an employer
within the time period referred to in such paragraph shall
be considered to have failed to report for such work on
schedule but may be treated by the employer no less favor-
ably than the employer treats other absent employees pur-
suant to the employer’s established policy or the gencral
préctic:es of the employer relating to employee absences.

“(e)(1) A person who submits an application for re-
employment in accordance with subparagraph (C) or (D)
of subsection (d)(1) shall provide to the person’s employer
(upon the request of such employer) documentation to es-
tablish that—

“(A) the person’s application is timely;

“(B) the person has not exceeded the serviee
limitations set forth in subsection (a)(3) (except as
permitted under subsection (c)); and

“(C) the person’s entitlement to the benefits
under this chapter has not terminated under section

4304 of this title.

8 1095 IS
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“(2) Documentation of any matter referred to in
paragraph (1) that is issued pursuant to regulations pre-
scribed by the Seeretary concerned shall satisfy the docu-
mentation requirements in such paragraph.

“(3) An employer shall reemploy in aceordance with
the provisions of this chapter a person who fails to provide
documentation that satisfies the requirements preseribed
pursuant to paragraph (2) if the failure occurs because
such documentation does not exist or is not. readily avail-
able at the time of the request of the employer. If, after
such reemployment, documentation becomes available that
establishes thet such person does not meet one or more
of the requirements referred to in clauses (A) through (C)
of paragraph (1), the employer of such person may termi-
nate employment of the person and the provision of any
rights or benefits afforded the person under this ehapter.
“§ 4323. Reemployment positions

"*(a) Subject to subsections (b) and (¢), a person enti-
tled to reemployment under section 4322 of this title upon
eompletion of a period of service in the uniformed services
shall be reemployed in a position of employment as {ollows:

“(1}) In the case of & person who is not
disabled—
“(A) in a position of employment in which

the person would have been employed if the

8§ 1095 18
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continuous employment of such person with the
employer had not been interrupted by such
service, or a similar position of like status and
pay, the duties of which the person is qualified
to perform; or

“(B) if not qualified to perform the duties
of a position pursuant to subparagraph (A), in
the position of employment in which the person
was employed on the date of the commeneement
of the service in the uniformed services, or a
position with like status and pay, the duties of
which the person is qualified to perform.

“(2)(A) In the case of a person who is disabled,

one of the following positions in the order of priority

in which the positions are listed:

“(i) A position referred to in paragraph
(1)(A).

“(ii) A position referred to in paragraph
(1)(B).

“(iii) A position similar to a position re-
ferred to in clause (ii) that is consistent with
the circumstances of the person’s case, the du-
ties of which the person is qualified to perform.

“(iv) A position of lesser status and pay

than a position referred to in clause (iii) that

74
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is consistent with the circumstances of the per-

son’s case, the duties of which the person is

qualified to perform.

“(3) An employer shall employ a person in a
position referred to in clauses (i) through (iv) of
subparagraph (A) even if the employer must make
a reasonable accommodation for the disability of
such person (and any limitations related to such dis-
ability) to facilitate the person’s ability to perform
the duties of that position.

“(b) A person shall be considered qualified to perform
the duties of a position of employment under subsection
(a) if the person can perform the essential functions of
the position or will be able to perform such functions (1)
after receiving training provided by the employer to re-
fresh or update the necessary skills of that person, or (2)
through other reasonable ¢fforts undertaken by the em-
ployer

“(e)(1) An employer is not required to rcemploy a
person under this chapter if the employer’s circumstances
have so changed as to make such reemployment impossible
or unreasonable.

“(2) An employer is not required to make an aecom-
modation under subsection (a) or provide training or un-

aertake any other effort under subsection (b} if such ae-
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commodation, training, or effort would impose an undue
hardship on the operation of the business of the employer
to do so.

“(3) In any administrative or judicia! proceeding in-
volving an issue of whether (A) any reemployment referred
to in paragraph (1) is impossible or unreasonable because
of a change in an employer’s circumstances, or (2) any
accommodation, training, or effort referred to in para-
graph (2) would impose an undue hardship on the oper-
ation of the business of the employer, the employer shall
have the burden of proving the impossibility or
unreasonableness or undue hardship.

“(d)(1) If 2 or more persons request reemployment
under this chapter in the same position of employment by
recason of an interruption of employment resulting from
serviee in the uniformed services, the person whose contin-
uous employment was so interrupted earlier shall be reem-
ployed in that position,

“(2) Any person entitled to reemployment under this
seetion who is not reemployed in a position of employment
by reason of paragraph (1) shall be entitled to be reem-
ployed as follows:

“(A) In the case of a person who is not dis-
abled, in any other position referred to in subsection

(a}(1) (in the order of priority set out in that sub-

8 1085 I8
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section) that provides a similar status and pay 1o a

position referred to in paragraph (1) of this subsec-

tion, consistent with circumstances of such person’s
case.
“(B) In the case of a person who is disabled,

in any other position referred to in subsection (a)(2)

(in the order of priority set out in that subsection)

that provides a similar status and pay to a position

referred to in paragraph (1) of this subseetion, con-
sistent with circumstances of such person’s case.
4$4324. Special rules for reemployment by the Feder-
al Government

“(a) If the reemployment of a person under this chap-
ter in a particular Federal Government position is not fea-
sible, the Direetor of the Office of Personnel Management
shall ensure that such person is offered an alternative po-
sition of employment in the exceutive branch that satisfies
the requirements of section 4323(a) of this title.

“(b)(1) For the purposes of subsection (a), the Diree-
tor of the Office of Personnel Management shall determine
whether the reemployment of a person in a position in an
executive agency, the United States Postal Serviee, or the
Postal Rate Commission is feasible.

“(2) For the purposes of subsection (a), the Direetor

of the Office of Personnel Management shall aceept a de-

8 1095 18
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1 termination that the reemployment of a person in a posi-
2 tion described in paragraph (A) or (B) is not feasible from
3 the official referred to in that subparagraph, as follows:

4 “(A) In the case of a position in the legislative
5 branch or the judicial branch, the officer or employ-
6 ce authorized to appoint a person to that position.

7 “{B) In the case of a National Guard techni-
8 cian position in a State. the adjutant general of that
9 State.

10 *(e) Subsection (a) does not apply 1o a person whose

11 reemployment in a legislative or judieial branch position
12 or in a position as & National Guard technician is not fea-
13 sible if such person is not cligible to acquire a civil service

14 status necessary for transfer to a position—

15 “(1) in the case of a person whose position of
16 employment would be in the legislative or judicial
17 branch, in the competitive serviee in accordanee with
I8 section 3304(e) of title 5; or

19 “(2) in the case of a person whose position of
20 employment would be as a National Guard techni-
21 cian, in the competitive service in accordance with

22 section 3304(d) of such title.
23 “(d) A person’s entitlement to reemployment under
24 this seetion does not entitle such person to retention, pref-

25 erence, or displacement rights over any person who, with-

S 1095 IS
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out regard to the provisions of this chapter, has superior

retention, preference, or displacement rights under the

provisions of title 5 that relate to veterans and other pref-

erence eligibles (as defined in section 2108 of such title).

“8 4825, Seniority, insurance, and other employment
rights and benefits

“(a) A person who is reemployed under section 4323
or 4324 of this title shall be entitlad to the same seniority
such person would have had if the nerson’s employment
had not been interrupted by service in the uniformed serv-
1008,

“{b) For the purposes of this section, a person who
is reemployed pursuant to section 4323 or 4324 of this
title in a position of eivilian employment shall be consid-
ered to have been on a leave of absence while performing
service in the uniformed services and shall be entitled to
such rights and benefits provided to other employeces of
the employer who are on furlough or leave of absence
under o plan, contraet. or poliey or praetice in foree at
the beginning of the period of such serviee or which be-
comes effeetive during such period. Such person may be
required to pay the employee cost, if any, of any funded
benefit continued pursuant to such plan, eontraet, or poli-

ey or practice.

S 1095 I8
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22
“(e)(1) A person whose civilian employment with an
employer is interrupted by service in the uniformed serv-
ices shall, at such person’s request, be covered by insur-
ance provided by such employer for other employces of the
employer during the period of such service. In no event
shall such coverage be required to be provided for more
than 18 months after the commencement of such service.
Such person may be required to pay not more than 102
pereent of any premium required of other employces for
the continuation of any insurance coverage that is contin-
ued under this paragraph, except that a persor who per-
forms service in the uniformed services for less than 31
days such person may not be required to pay more than
the employee share, if any, of the cost of such coverage.
*(2) In the casc of a person whose coverage by an
employer-offered health insurance as an employee is termi-
nated by reason of the service of such person in the uni-
formed services, an exclusion or waiting period may not
be imposed in connection with coverage of such person
upon reemployment by the employer under this chapter,
or in connection with any other person who is covered by
the insurance by reason of the reinstatement of the cover-
age of sueh person upon reemployment, if—
“(A) an exclusion or waiting period would not

have been imposed under such insurance had cover-

S 1098 IS
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age of such person by such insurance not been ter-

minated as a result of such service; and

“(B) the condition of such person has been de-
termined by the Secretary not to have been incurred
or aggravated in the line of duty in the military,

naval, or air service.

~N AN B W N e

“(d)(1) Subject to paragraph (2), a person who is re-
8 employed in a position of employment by an employer
9 under scetion 4323 or 4324 of this title may not be invol-

10 untarily removed from such position, except for cause—

11 “(A) within 180 days after the date of reem-
12 ployment, if the total of the person’s periods of em-
13 ployment by the employer Lefore such reemployment
14 was less than 48 months; or

15 “(B) within one year after the date of reem-
16 ployment, if the total of the persons’ periods of em-
17 ployment by such employer before such reemploy-
18 ment was more than 48 months.

19 “(2) For the purposes of paragraph (1), a person’s

20 period of employment with an employer shall include the
21 period of such person’s absences from such employment
22 by reason of service in the uniformed services.

23 “(e)(1) Any person described in paragraph (3) whose
24 employment with an employer referred to in that para-

25 graph is interrupted by service in the uniformed services

§ 1088 IS
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1 shall be entitled to use during such interruption any annu-
2 al leave with pay accumulated by the person before the
3 commencement of such service. A person shall use annual
4 leave with pay under this paragraph by submitting a writ-
5 ten request for such use to the person’s employer before
6 the commencement of such serviee,

7 “(2) Subjeet to the policy or practice of an employer
8 referred to paragraph (1), a person referred to in such
9 paragraph shall acerue annual leave with pay during the
0 period of service that interrupts the person’s employment
11 with the employer and shall (upon the written request of
12 the person) be entitled to use any leave aceumulated by
13 reason of sueh acernal.

14 “(4) A person entitled to the benefit deseribed in

1S paragraph (1) is a person who—

16 “(A) has accumulated annual leave with pay
17 under a policy or practice of a State (as an employ-
18 er) or private employer; or

19 “(13) has accumulated such leave as an employ-
20 ce of the Federal Government pursuant to subehap-
21 ter 1 of chapter 63 of title 5.

22 “§4326. Employee pension benefit plans
23 “(a)(1) In the case of a right provided pursuant to
24 an employee pension benefit plan deseribed in section 3(2)

25 of the Employee Retirement Income Seeurity Act of 1974

8 1095 IS
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(29 U.S.C. 1002(2)) or a right provided under any Feder-

al or State law governing pension benefits for governmen-
tal employees, the right to pension benefits of a person
reemployed under this chapter shall be determined under
th's subsection.

“(2)(A) A person reempioyed under this chapter shall
be treated as not having incurred a break in service with
the employer or employers maintaining the plan by reason
of such person’s period or periods of service in the uni-
formed serviees.

“(B) Each period served by a person in thie uniformed
services shall, upon reemploymen! under this chapter, be
deemed to constitute serviee with the employer o1 mploy-
ers .4 plaining the p.an for purpose of Geterminins the
nontor ‘eitabihv of the person’s acc-ued benefits and for
the nurpose of determiring the accrual of benefits under
the plan.

“(b)(1. An employer recmploying a person under this
chapter shall be liable to an employee benefit pension plan
for funding 2ny obligation of the plan to provide the bene-
fits described in subsection (a)(2). For purposes of deter-
mining the amount of such liability and for purposes of
section 515 of the Employee Retirement Income Sceurity
Act of 1974 (29 U.S.C. 1145) or any similar Federal or

State law governing pension benefits for governmental em-

5 1038 18
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ployees, service in the uniformed scrvices that is deemed
under subsection (&) to be service with the employer shall
be deemed to be service with the employer under the ierms
of the plan or any applicable collective bargaining agree-
ment.

“(2) A person reemployed under this chapter shall
be entitled to acerued benefits pursuant to subsection (a)
that are derived from employee eontributions only to the
extent the person makes payment to the plan with respect
to such contributions. No such payment may exceed the
amount the person would have been permitted or required
to contribute had the person remained continuously em-
ployed by the employer throughout the period of service
deseribed in subsection (a)(2)(B).

“(¢) Any employer who reemploys a person under this
chapter and who is an employer contributing to a multiem-
ployer plan, as defined in section 3(37) of the Employee
Retirement Income Security Aect of 1974 (29 U.8.C.
1002(37)), under which benefits are or may be payable
to such person by reason of the obligations set forth in
this chapter, shall, within 30 days after the date of such
reemployment, provide notice of such reemployment to the

administrator of such plan.

8 1088 1S
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“§4327. Entitlement to rights and benefits not de-

pendent on timing or nature of service
“A person’s entitlement to a right or benefit provided
under this chapter does not depend upon the timing, fre-
quency, or duraiion of the person’s performance of service
in the uniformed services or the nature of such service
in the uniformed services.

“SUBCHAPTER IHI—ASSISTANCE IN SECURING
EMPLOYMENT AND REEMPLOYMENT
RIGHTS; ENFORCEMENT

“§4331. Definition
“For the purposes of this subchapter, the term

‘wronglul personnel action’ means the following:

“(1) In ‘he case of a State (as an employer) or
a private employer, ar action taken by the employer
in violation of a provision of this chapter or a failure
by the employer to take an action required by the
provisions of this chapter.
“(2) In the case of the Federal Government—
*(A) an action tcken by an officer or em-
ployce of the Federal Government in violation
of a provision of this chapter or a failure by
such an officer or employce to take an action
required by the provisions of this chapter; or
“(B) a failure of the Direetor of the Office

oi Personnel Management to take an action re-

8 1088 18
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quired of the Director under section 4324 of

this title.

“§4982. Assistance in securing reemployment or
other employment rights or benefits

“(a)(1) Any person who claims to have been subject
to a wrongful personnel action may submit a complaint
regarding such action to the Secretary of Labcr

“(2) A complaint submitted under paragraph (1)
shall be in a form prescribed by the Secretary of Labor
and shall include—

“(A) the name and address of the employer or
potential employer against whom the complaint is di-
rected; and

“(B) a summary of the allegations upon which
the complaint is based.

“(b) The Seeretary of Labor shall investigate each
complaint submitted to such Sceretary pursuant to subsec-
tion (a). If the Secretary of Labor detcrmines as a result
of the investigation that the allegation of the wrongful per-
sonnel action in such complaint is valid, such Seeretary
shall make reasonable efforts to ensure that the individual
named in the ecomplaint complies with the provisions of
this chapter.

“(e) If the efforts of the Seceretary of Labor with re-

spect to a complaint under subseetion (b) are unsucecss-

8 1095 IS
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ful, the Secretary shall notify the person who submitted
the complaint of —
*(1) the results of the Secretary’s investigation;
““(2) the efforts made by the Secretary; and
“(3) the complainant’s entitlement to proceed
under the enforcement of rights provisions provided
under section 4333 of this title (in the case of a per-
son submitting a complaint against the Federal Gov-
ernment) or 4334 of this title (in the case of a per-
son submitting a complaint against a State or pri-
vate employer).

“(d) The Secretary of Labor shall carry out the re-
sponsibilities of such Secretary under this section through
the Assistant Secretary of Labor for Vetcrans’ Employ-
ment and Training.

“§4333. Enforcement of rights with respect to the
Federal Government

*(a)(1) A person who receives a notification from the
Secretary of Labor of an unsuceessful resolution of a com-
plaint relating to a wrongful personnel action pursuant to
section 4332(c) of this title may request that the Secretary
of Labor refer the complaint for litigation before the Merit
Systems Protection Board. The Secretary of Labor shall
refer the complaint regarding such wrongful action t¢

B 1098 IS
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Office of Special Counsel established by section 1211 of

title 5.

“(2)(A) If the Special Counsel determines that the
allegation of a wrongfu! personnel action in such ecom-
plaint is valid, the Special Countel may initiate an action
regarding such complaint before the ilerit Systems Pro-
tection Board and, upon the request of the person submit-
ting the complaint, represent the person before the Board.

“(B) If the Special Counsel decides not to initiate an
action or represent a person before the Merit Sysicmns Pro-
teetion Board as authorized under subparagraph (A), the
Speeial Counsel shall roufy such person of that decision
and the reasons for the decision,

“(b)(1) A person referred to in paragraph (2) may
submit a complaint alleging a wrongful personnel action
directly before the Merit Systems Protection Board. A per-
son who serks a hearing or adjudication under this para-
graph may be represented at sueh hearing or adjudicatior.
in accordance with the rules of the Board.

*(2) A person entitled to submit a complaint to the
Merit Systems Protection Board under paragraph (1) is
a person who—

““(A) has chosen not to apply to the Sceretary
of Labor for assistance regarding the complaint

under seetion 4332(a),

S 1088 I8

55



O 0N W s W N

bh  h e bed s ek et et e
G 3 N W B LN = D

,

[ov T & T O N N S N S
W B e e D £

86

31

“(B) has received a notification from the Secre-
tary of Labor under section 4332(c) of this title;

“(C) has chosen not to be represented before
the Board by the Special Counsel pursuant to sub-
section (8)(2)(A): or

“(D) has received a notification of a decision
from the Special Counsel under subsection

(a)(2)(B).

“(e)(1) The Merit Systems Protection Board shall
adjudicate any complaint brought before the Board pursu-
ant to subsection (a)(2)(A) or (b)(1).

“(2) If the Board determines that an officer of the
Federal Government has not complied with the provisions
of this chapter relating to the reemployment of a person
by the Federal Government, the Board shall enter an
order requiring such officer to comply with such provisions
and to compensate such person for any loss of wages or
benefits suffered by such person by reason of such lack
of compliance.

*“(3) Any eompensation reccived by a person pursuant
to an order under paragraph (1) shall be in addition to
any other right ur benefit provided for by this chapter and
shall not be deemed to diminish any such right or benefit.

“(4) If the Board determines as a result of a hearing
or adjudication eondueted pursuant to paragraph (1) that

8 1088 IS
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a person is entitled to an order referred to in paragraph

(2), the Board may, in its discretion, award such person
reasonable attorney fees, exper’. witness fees, and other
litigation expenses.

“(d) A person may petition the United States Court
of Appeals for the Federal Circuit to review a final order
or decision of the Merit System Protection Board that de-
nies such person the relief sought. Such petition and re-
view shall be in aceordance with the procedures set forth
in section 7703 of title 5.

“(e) A person may be represented by the Speeial
Counsel in an action for review of a final order or decision
issued by the Merit Systems Protection Board pursuant
to subsection {e) that is brought pursuant to section 7703
of title 5 unless the person was not represented by the
Special Counscl before the Merit Systems Protection
Beard regarding such order or decision.

“§ 4384. Enforcement of rights with respect to a State
or private employer

“(a)(1) A person who has submitted a eomplaint of
a wrongful personnel action by a State (as an employer)
or a private employer to the Sceretary of Labor pursuant
to section 4332(a) of this title and who has received a
notification of the unsuceessful resolution of the complaint

under section 4332(c) of this title, may request that the
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Secretary of Labor refer the complaint to the Attorney

General. The Attorney General may commence an action
for appropriate ~».ef on behalf of such person in an appro-
priate United States district court. The Attorney General
shall appear on behalf of, and act as the attorney for, the
person in the prosecution of such action.

“(2)(A) A person referred to in subparagraph (B).
may commenee an action for appropriate relief in an ap-
propriate United States district court.

“(B) A person entitled to commence an action for re-
lict with respect to a complaint under subparagraph (A)
is a person who—

“(i) has chosen not to apply to the Secretary of
Labor for assistance regarding the complaint under
section 4332(a);

“(ii) has chosen not to request that the Secre-
tary of Labor refer the complaint to the Attorney
General under subsection (a)(1); or

“(iii) has been refused representation by the At-
torney General with respect to the complaint under
such subsection.

“(b) In the case of an action against a State as an
employer, the appropriate district court is the court for
any distriet in which the State exercises any authority or

carries out any function. In the case of a private employer

8 1088 IS
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the appropriate district court is the distriet court for any

distriet in which the private employer of the person main-
tains a place of business.

“(e)(1) The district courts of the United States shall
have jurisdiction, upon the filing of a motion, petition, or
other appropriate pleading by or on behalf of the person
entitled to a right or benefit under this chapter to require
the employer to comply with the provisions of this chapter
and to require the State or private employer, as the casc
may be, to compensate the person for any loss of wages
or benefits suffered by reason of such employer’s wrongful
personnel aetion. Any such compensation shall be in addi-
tion to, and shall not be deemed to diminish, any of the
benelits provided for in such provisions.

“(2)(A) No fees or court costs may be charged or
taxed against any person elaiming rights under this chap-
ter.

“(R) In any action or proceeding commenced by a
person under subseetion (a)(2) and in which such person
is the prevailing party, the court may. in its diseretion,
award such person reasonable attorney fees, expert wit-
ness fees, and other litigation expenses.

“(3) The court may use its full aquity powers, includ-

ing temporary or permanent injunctions and temporary

8 198 I8
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restraining orders, to vindicate fully the rights of persons
under this chapter.

“(4) An action under this chapter may be initiated
only by a person claiming rights or benefits under the pro-
visions of subchapter II of this chapter, and not by an
employer, prospective employer, or other entity with obli-
gations under this chapter.

*(5) In any such action, only the State, private em-
ployer, or potential employer (as the case may be) or, in
the case of benefits described in section 4326 of this title,
an employee pension benefit plan referred to in that sec-
tion, shall be considered a necessary party respondent.

*(6) No State statute of limitations shall apply to any
proceeding under this section.

“(7) A State shall be subject to the same remedies,
including prejudgment interest, as may be imposed upon
any private employer under this section.

“SUBCHAPTER IV—INVESTIGATION OF
COMPLAINTS
“§4341. Conduct of investigation; subpoenas

“(a) In carrying out any investigation under this
chapter, the Secretary of Labor shall have reasonable ac-
cess to documents of the complainant or an employer that
the Secretary considers relevant to the investigation. The

Secretary may examine and duplicate such documents.
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“(b) In earrying out investigations under this chap-
ter, the Secretary of Labor may require by subpoena the
attendance and testimony of witnesses and the production
of documents relating to any matter under investigation.
In case of disobedience of the subpoena or contumacy and
after a request by the Secretary of Labor, the Attorney
General may apply to the district court of the United
_tates for any district in which such disobedience or con-
tumacy occurs for an order enforcing the subpoena.

“(c) Upon application, the district courts of the Unit-
ed States shall have jurisdiction to issue writs command-
ing any person or employer to comply with the subpoena
of the Seeretary of Labor or to comply with any order
of such Seeretary made pursuant to a lawful inquiry under
this chapter. The district courts shall have jurisdiction to
punish a failure to obey a subpoena or other lawful order
of sueh Seeretary as a contempt of court.

“SUBCHAPTER V—MISCELLANEOUS
“$4351. Regulations

“(a) The Secretary of Labor, in consultation with the
Sceretary of Defense, may preseribe regulations relating
to the implementation of this chapter with respect to re-
employment and the provision of other employment rights
and benefits by States (as employers) and private employ-

Crs.
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“(b) The Director of the Office of Personnel Manage-

ment (in consultation with the Secretary of Labor and the
Secretary of Defense) may prescribe regulations relating
to the implementation of this chapter by the Federal Gov-
ernment (as an employer). This subsection does not au-
thorize the Director to preseribed regulations relating to
the responsibilities or activities of the Merit Systems Pro-
tection Board or the Office of the Special Counsel under
this chapter.

“§ 4352. Severability

“If any provision of this chapter, or the application
of such provision to any person or circumstanees, is heid
invalid, the validity of the remainder uf this chapter, or
the application of such provision to persons or circum-
stances other than those as to which the provision is held
invalid, shall not be affected.”.

(b) TABLE OF CHAPTERS.—The tables of chapters
at the beginning of title 38, United States Code, and the
beginning of part III of such title are each amended by
striking out the item relating to chapter 43 and inserting

in lieu thereof the following:

“43. Employment and reemployment rights of per .ons
who serve in the uniformed services .. ... . ... 43801™.

(¢) REVISION OF DEFINITION OF “STATE” FOR RE-
EMPLOYMENT PURPOSES.—Section 101(20) of title 38,
United States Code, is amended by adding at the end the

B 1008 IS ..
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following new sentence: “For the purposes of chapter 43,
such term also includes Guam, the Virgin Islands, other
possessions of the United States, and the agencies and po-
litical subdivisions thereof.”.

(d) OvTREACH PROGRAM.—(1) Not later than 180
days after the date of the enactment of this Act, the Scere-
tary of Labor, after consultation with the Seeretary of De-
fense, the Seeretary of Transportation, the Seeretary of
Health and Human Services, and the Secretary of Veter-
ans Affairs, shall make available to veterans and persons
who perform serviee in the uniformed services and the em-
ployers of veterans and such persons information relating
to the reemployment and additional employment rights,
benefits, and obligations of such vetcrans, persons, and
employers under the provisions of such chapter.

(2) For the purposes of this subsection:

(A) The term ‘veteran’ shall have the meaning
given such term in section 101(2) of title 38, United
States Code.

(13) The term ‘uniformed serviees' shall have
the meaning given such term in section 4303(9) of
titte 38, United States Code {as added by subsection
(a) of this section).

(¢) REPORT RELATING TO IMPLEMENTATION OF RE.

EMPLOYMENT RicuTs PROVISIONS.—Not later than one

S 1095 IS
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year after the date of the enactment of this Act, the Secre-
tary of Labor, the Attorney General, and the Special
Counsel referred to in section 4333(a)(1) of title 38, Unit-
ed States Code (as added by subsection (a)), shall each
submit a report to the Congress relating to the implemen-
tation of chapter 43 of such title (as added by such subsee-
tion).

SEC. 3. REPEAL OF TITLE 5 PROVISIONS RELATING TO RE-

EMPLOYMENT RIGHTS OF RESERVISTS.

(a) Rureat.—Subehapter 11 of chapter 35, title b,
United States Code, is repealed.

(b) CONFORMING AMENDMENT.~The table of sec-
tions at the beginning of such chapter is amended by strik-
ing out the items relating to subehapter IT and seetion
3651,

SEC. 4. CONFORMING AMENDMENTS,

(a) TirtLe 38.—8ection H303A(L)(3) of title 38,
[United States Code, is amended—

(1) by striking our “or” at the end of clause

()

(2) by striking out the period at the end of
clause () and inserting in lieu thereof ; or”’; and
(3) by adding at the end thercof the following

new eclause;
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“(G) to reemployment benefits under chapter

43 of this title.”.

(b) TiTLE 5.—Section 1204(a)(1) of title 5, United
States Code, is amended by striking out “‘section 2023"
and inserting in lieu thereof “‘chapter 43".

(¢) TirLE 10.—Section 706(c)(1) of title 10, United
States Code, is amended by striking out “section 2021”
and inserting in lieu thereof “chapter 43"

SEC. §. TECHNICAL AMENDMENT.

Section 9(d) of Public Law 102-16 (105 State. 55)
is amended by striking cut “Act” the first place it appears
and inscrting in licu thereof “‘seetion’.

SEC. & TRANSITION RULES AND EFFECTIVE DATES.

(a) AppPLICABILITY OF CHAPTER 43 TO PERSONS

COMMENCING SERVICE AFTER DATE OF ENACTMENT . —
(1) AFTER 90 DAYS AFTER SUCH DATE.—The
provisions of chapter 43 of title 38, United States

Code (as added by section 2(a) of this Act), and sec-

tion 5303A(b)(3)(Q) of such title (as added by scec-

tion 4(a) of this Act) shall apply to persons who
commence the performance of periods of service in
the uniformed services after the 90-day period begin-
ning on the date of the enactment of this Act.

(2) WITHIN 90 DAYS AFTER SUCH DATE.—

(A)(i) Subjeet to subparagraph (B), any person who

J5
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1 commences the performance of a period of service in
2 the uniformed services during the 90-day period re-
3 ferred to in paragraph (1) shall be covered by the
4 provisions of chapter 43 of title 38, United States
. 5 Code (as added by section 2(a) of this Act), and sec-
6 tion 5303A(b)(3XG) of such title (as added by sec-
7 tion 4(a) of this Act).
8 (i) For the purposes of section 4322(a)(1) of
9 such title (as so amended) a person referred to in
10 clause (i) shall be deemed to have satisfied the noti-
11 fication requirecment referred to in such section.
12 (B) Any person referred to in subparagraph
13 (A)(i) who completes the performance of sciviee re-
14 ferred to in that subparagraph within the time peri-
15 od referred to in that subparagraph shall be covered
16 by the provisions of chapter 43 of title 38, United
17 States Code, in effest on the day before the date of
18 the enactment of this Aet.
19 (b) APPLICABILITY OF CHAPTER 43 TO PERSONS

20 PERFORMING ACTIVE DUTY CN DATE OF KNACTMENT.—

21 (1) IN GENERAL.—(A) Subject to paragraph

22 (2), any person who is performing service in the uni-

23 formed services on the date of the enaectment of this

24 Act shall be covered by the provisions of chapter 44

28 of title 38, United States Code (as added by seetion
S 10985 IS
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1 2(a) of this Act), and section 5303(A)(b)(3)(G) of
2 such title (as added by section 4(a) of this Act).
3 (B) For the purposes of section 4322(a)(1) of
4 such title (as so amended) a person referrzd to in
5 subparagraph (A) shall be deemed to have satisfied
6 the notification requirement referred to in such sec-
7 tion.
8 (C) For the purposes of calculating the cumula-
9 tive length of serviee performed by a person referred
10 to in this paragraph under section 4322(a)(2) of
11 such title {as so amended), any service in the uni-
12 formed services (other than service referred to in
13 section 4322(c) of such title (as so amended)) shall
14 be included.
15 (2) ALTERNATIVE  REPORTING  REQUIRE.
16 MENT.—Notwithstanding paragraph (1), a person
17 referred to in subparagraph (A) shall report to work
18 in accordance with the provisions of section 2024(d)

19 of title 38, United States Code, in effect on the day
20 before the date of the enactment of this Act.

21 (e) SpECIAL RULE FOR APPLICABILITY OF INSUR-
22 ANCE ProvisioNs.—Notwithstanding subsections
23 (a)(2)(B) and (b)(1), a person referred to in such subsee-
24 tions shall be covered by the provisions of scetion
25 2021(b)(1) of title 38, United States Code (relating to in-

1085 IS
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surance benefits), in effect on the day before the date of

(=Y

2 the enactment of this Act until the person has received
3 notice of the provisions of section 4325(c) of such title
4 (as amended by this Act) and has had a reasonable oppor-
5 tunity to elect to be covered by the provisions of such sce-
6 tion 4325(c) (as so amended).

7 (d) REEMPLOYMENT OF DISABLED PERSONS.—

8 (1) IN GENERAL.—Section 4323(a}(2) of chap-
9 ter 43 of title 38, United States Code (as amended
10 by seetion 2(a)} of this Aect) shall apply to
11 reemployments initiated on or after August 1, 1990.
12 (2) RereaL.—(A) Effective as of August 1,
13 1990, section 2027 of title 38, United States Code
14 (as in effect on the day before the date of the enact-
15 ment of this Act), is repealed.

16 (B) Effective as of August 1, 1990, the table of
17 scetions at the beginning of chapter 43 of such title
18 (as in effect on the day before the date of the enaet-
19 ment of this Aet) is amended by striking out the
20 item relating to section 2027,

21 () DEFINITION.— For the purposes of this section,

22 the term “service in the uniformed services” shall have
23 the meaning given such term in seetion 4303(7) of title
24 38, United States Code (as added by section 2(a) »f this
25 Act).

8 1095 IS
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IN THE SENATE OF THE UNITED STATES

FEBBUARY 26 (legisiative day, FEBRUARY 6), 1991
Received

MarcH 7 (legislative day, FEBRUARY 6), 1891
Resad twice und referred to the Committee on Veterans' Affairs

AN ACT

To amend title 38, United States Code, to make miscellaneous
administrative and technical improvements in the operation
of the United States Court of Veterans Appeals, and for
other purposes.

[ ]

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. PROCEDURES FOR DECISIONS OF THE COURT OF

YETERANS APPEALS.

Section 4067 of title 38, United States Code, is

amended—
(1) by striking out subsections (b) and (d);
(2) by redesignating subsections (c) and (e) as sub-

© o =1 & G s W W

sections (b) and (c), respectively; and
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(3) by striking out “except as provided in subsec-

tion (d) of this section’ in subsection (a).
SEC. 2. JUDICIAL CONFERENCE.

(a) IN GENERAL.—Subchapter 111 of chapter 72 of title
38, United States Code, is amended by adding at the end the
following new section:
“§ 4086. Judicial Conference of the Court of Veterans

Appeals

“The (hief Judge of the Court of Veterans Appeals
may summon the judges of the Court to an annual judicial
conference, at a time and place that the Chief Judge desig-
nates, for the purpose of considering the business of the
Court and recommending means of improving the administra-
tion of justice within the Court’s jurisdiction. The Court shall
provide by its rules for representation and active participation
at such conference hy persons admitted to practice before the
Court and by other persons active in the legal profession.”.

(b) CrericAL AMENDMENT.—The table of sections at
the beginning of such chapter is amended by inserting after

the item relating to section 4085 the following new item:

<4086, Judicis! Conference of the Court of Veterans Appeals.™.
SEC. 3. SALARY OF JUDGES.
(a) IN GENERAL.—(1) Subsection (e) of section 4053 of

title 38, UTnited States Code, is amended to read as follows:

HR 153 RFS
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“(e) Each judge of the Court shall receive a salary at

the sarae rate as is received by judges of the United States
Courts of Appeals.”.

() ErrecTivE DATE.—The amendment made by sub-
section (a) shall take effect on the first day of the first pay
period beginning after the date of enactment of this Act.

SEC. 4. JUDICIAL DISCIPLINE,

Section 4053 of title 35, United States Code, 1is
amended by adding at the end the following new subsection:

*(g) The Court shall prescribe rules, consistent with the
provisions of section 372(c) of title 28, establishing proce-
dures for the filing of complaints with respect to the conduet
of any judge of the Court and for the investigation and reso-
lution of such complainte. In investigating and taking action
with respect to any such complaint, the Court shall have the
powers granted to a judicial council under such section.”.
SEC. 5. RECUSAL OF JUDGES.

Section 4064 of title 38, United States Code, is
amended by adding at the end the following:

*{¢) Section 455 of title 28 shall apply to judges and

proceedings of the Court.”.
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SEC. 6. PARTIFIPATION OF JUDGES IN THE THRIFT SAVINGS

PLAN.

(a) IN GENERAL.—(1) Subchapter II1 of chapter 84 of
title 5, United States Code, is amended by adding at the end
the following new seetion:

“8§ 8440c. Judges of the United States Court of Veterans
Appeals

“(a)1) A judge of the United States Court of Veterans
Appeals may elect to contribute to the Thrift Savings Fund.

“(2) An election may be made under paragraph (1) only
during a period provided under section 84:32(b) of this title for
individuals subject to chapter 84 of this title.

“(h)1) Except as otherwise provided in this subsection,
the provisions of this subchapter and subchapter VII of this
chapter shall apply with respeet to a judge making contribu-
tions to the Thrift Savings Fund.

“19) The amount contributed by a judge may not exceed
5 percent of the amount of the judge’s basic pay. Basic pay
does not include any retired pay paid pursuant to seetion
4096 of title 38.

“(3) No contributions may be made for the benefit of a
judge under section 8432(¢) of this title.

“(4) Section 8433D) of this title applies with respect to
a judge who elects to make contributions to the Thrift Sav-

ings Fund and retires under section 4096(b) of title 38.

HR 158 RFS
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“(5) A transfer shall be made as provided in section
8433(d) of this title ir the case of a judge who elects to make
contributions to the Thrift Savings Fund und thereafter
cedses to serve as a judge of the United States Court of Vet-
erans Appeals hut does not retire under section 4096(b) of
title 38.

“(8) The provisions of section 8351(bN7) of this title
shall apply with respect to a judge who has elected to con-
tribute to the Thrift Savings Fund under this section.”

(2) The table of sections at the heginning of such chap-
ter is amended by inserting at the end of the items relating to

the sections in subehapter 11 the following:

N Tudges of the Utiited States Court of YVeterans Appeals.”.

(b) FigsT ELECTION.—A judge of the United States
Uourt of Veterans Appesls on the date of the enactment of
this Act nay make an election under section 8440c(a) of title
5, United States Code (as added by subsection (a)), within 60
days after the date of the enactment of this Act.

()  CONFORMING  AMENDMENTS.—(1)  Section
4096(DE2NA) of title 38, United States Code, is amended by
inserting “except as authorized by section 8440¢ of title 5"
before the semicolon at the end.

(2) Section 4097(n) of title 38, United States Code, is
amended by inserting before the period at the end of the first

sentence the following: “except section 8440c of title 5.
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SEC. 7. DISTRIBUTION OF THE CONGRESSIONAL RECORD

TO THE UNITED STATES COURT OF YETERANS
APPEALS.

Section 906 of title 44, United States Code, is amended
by inserting “'the United States Crurt of Veterans Appeals,”
after “‘the Tax Ceurt of the "/nited States,” both places it
Bppears.

SEC. 8, TECHNICAL AMENDMENTS.

Chapter 72 of title 38, United Siates Code, is
amen¢ *d—

(1) in subsection (¢) of section 4067 (as redesig-
nated by section 1), by striking out **Administrator of
the National Archives and Records Administration”
and inserting in lieu thercof ““Archivist of the United
Ntates'’;

(2) in seetion 4068(b}(2)—

(A) by striking out “chall” and inserting in
lieu thereof “mav, upon motion of the appellant or
the Secretary,”’; and

() by striking out “before” and inserting in

lieu thereof “or'"; and

HE 153 RFN
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(3) by redesignating the second subsection (d) of
section 4054 (authorizing judges of the Court to ad-
minister oaths) as subsection (e).

Passed the House of Representatives February 20,
1991.

Attest: DONNALD K. ANDERMUN,
Clerk.
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IN THE SENATE OF THE UNITED STATES

May 16 (legisla“ive day, APRIL 25), 1991
Received; read twice and referred to the Committee on Veterans' Affairs

AN ACT

To amend title 38, United States Code, with respeet to
employment and reemployment rights of veterans and

other members of the uniformed services.

1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTiON 1. SHORT TITLE,

This Act may be cited as the “Uniformed Services

th B W b

Employment and Reemployment Rights Aet of 19917,
SEC. 2. EMPLOYMENT AND REEMPLOYMENT RIGHTS OF
MEMBERS OF THE UNTFORMED SERVICES,

Chapter 43 of title 38, United States Code, is amend-

e X -3

ed to read as follows:
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“CHAPTER 43—EMPLOYMENT AND REEMPLOY-

MENT RIGHTS OF MEMBERS OF THE UNI-
FORMED SERVICES

“SUBCHAPTER I—PURPOSES, RELATION TO OTHER LAW, AND
DEFINITIONS

“Sec

“2021 Purposes

¥2022 Relation to other law and plans or agreements
“2023. Definitions

“SUBCHAPTER II—PROHIBITIONS, RIGHTS, AND LIMITATIONS

“2031 Discrimination against members of the uniformed scrvices and acts of
reprisal prohibited.

42032 Rights of persons absant from employment to serve in the uniformed
services; limits on right.

“2033. Position to which entitled upon reemployment.

“2334 Rights, benefits, and obligations of persons absent from employment for
service in & uniformed sarvice.

“SUBCHAPTER I1I—PROCEDURES FOR ASSISTANCE AND
ENFORCEMENT

“2041 Assistance in obtaining employment or reemployment, assistance in 8s-
serting claims with respect to State or local government or pri-
vate employers

#2042 Assistance in obtaining eraployment or reempluyment by the Federal
Government

“2043 FEnforcement of employment or resmployment rights with the Federal
Government.

#2044 Enforceinent of employment or reemployment rights with a State or pri-
vate employer.

“SUBCHAPTER IV—INVESTIGATION OF COMPLAINTS
"2051 Conduct of investigation; subpoenas

“SUUBCHAPTER V—MISCELLANEOUS PROVISIONS
“2061 Regulations.
“2062. Reporta.
“2063. Sewerability provision
“SUBCHAPTER I—PURPOSES, RELATION TO
OTHER LAW, AND DEFINITIONS
“§2021. Purposes

“The purposes of this chapter arc—

HR 1578 RFS
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“(1) to encourage noncareer service in the uni-
formed services of the United States by eliminating
or minimizing those disadvantages to civilian careers
and employment which would not occur but for such

Jarviee; and

“(2) to minimize the disruption to the lives of
individuals performing serviee in the uniformed serv-
ices, as well as minimizing the disruption to employ-
ers, to fellow employees, and to the community, by
providing for the prompt reemployment of persons
completing service in the uniformed services under
honorable conditions.

“§2022, Relation to other law and plans or agree-
ments

“(a) Nothing in this chapter shall supersede, nullify,
or diminish any Federal or State law (including any loecal
law or ordinance) or any plan provided by an employer
which establishes rights or benefits which are greater than
or in addition to those provided in this chapter.

“(b) This chapter supersedes State laws (ineluding
any local law or ordinance), employer practices, agree-
ments, and plans, and other matters that reduce, limit,
or eliminate in any manner rights or benefits provided by
this chapter, including the establishment of additional pre-

requisites to the exereise of such rights.

HR 1578 RFS
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1 “§20238. Definitions
“For the purposes of this chapter:
“(1) The term ‘Attorney General’ means the
Attorney General of the United States or any person

designated by the Attorney to carry out an aectivity

2
3
4
5
6 under this chapter.
7 “(2) The term ‘benefit’, ‘benefit of employ-
8 ment’, or ‘employment related rights and benefits’
9 means any aspeet of the employment relationship,

10 other than wages or salary for work performed, pro-

11 vided by contract or employer practice or custom,
12 that offers advantage, profit, privilege, gain, status,
13 account, or interest and includes, but is not limited
14 to, pension plans »ad payments, insurance coverage
15 and awards, employece stock ownership plans, bo-
16 nusecs, severance pay, supplemental unemployment
17 benefits, vacations, and selection of work hours or
18 locations of employment.
19 “(3) The term ‘completion of service in the uni
20 formed scrvices under honorable conditions’ means
21 thc completion of a period of service in the uni-
22 formed services in all circumstances exeept—
23 “(A) receiving a dishonorable discharge,
24 dismissal, or bad conduct discharge adjudged
25 under chapter 47 of title 10;
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1 *(B) being discharged under other than
2 honorable conditions, under regulations pre-
3 scribed by the Secretary of Defense or a Secre-
4 tary coneerned; or

5 “(C) being dismissed from or dropped from
6 the rolls of a uniformed service under section
7 1161 of title 10.

8 “(4)(A) Except as provided in subparagraphs
9 (B) and (C), the term ‘employer’ 11eans any person,
10 institution, organization, or enuty paying salary or
11 wages for work performed or having control over em-
12 ployment opportunities, including—-

13 ‘(i) any person, institution, organization,
14 or entity to whom the employer has delegated
15 employment-related responsibilities; and

16 *(ii) the Federal Government, any State or
17 political subdivision thercof, and any private
18 employer (including successors in interest).

19 “(B) Except as an actual employer of employ-
20 ees, an employee pension benefit plan described in
21 section 3(2) of the Employee Retirement Ineome Se-

22 curity Act of 1974 (29 U.S.C. 1002(2)) shall be

23 deemed {o be an employer only with respect to the
24 obligation to provide benefits deseribed in section
25 2034(1).
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“(C) In the case of a National Guard technician
employed under section 709 of title 32, the term
‘employer’ means the Adjutant General of the State
in which the technician is employed.

“(5) The term ‘Federal Government’' includes
the executive branch, the judiecial braneh, and the.
legislative branch, with the executive branch
including—

“{A) any department, administration,
agency, commission, board, or independent es-
tablishment in, or other part of, the executive
branch (including any executive agency as de-
fized in section 105 of title 5);

“(B) the United States Postal Service and
the Postal Rate Commission;

“(C) any nonappropriated fund activity of
the United States; and

“(1)) any corporation wholly owned by the
I'nited States.

*{6) The term ‘notice’ means (with respeet o
subchapter 1I) any written or verbal notification of
an obligation or intention to perform service in the
uniformed services provided to an employer by the

employee who will perform such service or by the
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1 uniformed service in which such service is to be per-
2 formed.

3 “(7) The term ‘other than a temporary posi-
4 tion’ means a position of employment as to which
5 there is 8 reasonable expectation that it will continue
6 indefinitely.

7 “(8) The term ‘qualified’ means having the
8 ability to perform the essential tasks of an employ-
9 ment position.

10 “(9) The term ‘reasonable efforts’ means ac-
11 tions, including training provided by an employer,
12 that do not ereate an undue hardship on the em-
13 ployer.

14 *(10) The term ‘Secretary’ means the Secretary
15 of Labor or any perscn designated by such Secretary
16 to carry out an activity under this chapter.

17 “(11) The term ‘seniority’ means longevity in
18 employment together with any benefits of employ-
19 ment which acerue with or are determined by such
20 longevity.
21 “(12) The term ‘service in the uniformed serv-
22 ices” means duty performed in a uniformed service
23 under competent authority and includes active duty,
24 active duty for training, initial active duty for train-
25 ing, inactive duty training, full-time National Guard
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1 duty, and the period of time an employee is absent
2 from employment for the purpose of examination to
3 determine fitness for such duty.

4 “(13) The term ‘State’ means each of the sever-
5 al States of the United States, the District of Co-
6 lumbia, the Commonwealth of Puerto Rico, Guam,
7 the Virgin Islands, and other territories of the "nit-
8 ed States (ineluding the agencies and political subdi-
9 visions thercof).

10 “(14) The term ‘uniformed services’ means the
11 United States Army, Navy, Air Force, Marine
12 Corps, and Coast Guard, including the reserve com-
13 ponents thereof, the Army National Guard and the
14 Air National Guard when engaged in active duty for
15 training or in inactive duty for training, the commis-
16 sioned corps of the National Oceanic and Atmos-
17 pheric Administration, the commissioned corps of
18 the Public Health Service, the Merchant Marine dur-
19 ing time of war, national cmergency, or when
20 deemed necessary by the Seeretary of Defense in the
21 interest of national defense, and any other category
22 of persons designated by the President in time of
23 war or national emergency.
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“SUBCHAPTER II—PROHIBITIONS, RIGHTS, AND

LIMITATIONS
“§2081. Discrimination against members of the uni-
formed gervices and acts of reprisal pro-
hibited

“(a) A person who is a2 member of, was 8 member
of, applies to become a member of, or has an obligation
to a uniformed service shall not be discriminated against
because of such present or past membership, application
for membership, or obligation by being denied initial em-
ployment, reemployment, continuation of employment,
promotion, or any benefit of employment.

*(b)(1) It shall be unlawful for an employer to dis-
eriminate against, discipline, or to take any other action
of reprisal against any person because such person has
filed a complaint or sought assistance concerning an al-
leged violation of this chapter, has testified in any proceed-
ing under this chapter, has assisted or otherwise partiei-
pated in an investigation under this chapter, or has exer-
cised any right afforded by this chapter.

“(2) The prohibition in paragraph (1) shall apply
with respect 1o employment, reemploymert, continued em-
ployment, or promotions, and any benefit of employment
and shall apply regardless of whether the person with re-
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spect to whom the acts are performed has ever served in

the uniformed services.

““(e) A person shall be considered to have been denied
employment, reemployment, continued employment, any
promotion or benefit of employment in violation of this
chapter if the person’s status or activity protected by this
chapter was a motivating factor, although not necessarily
the only factor, in the employer’s decision to deny the per-
son employment, reemployment, continued employment,
any promotion or benefit of employment, unless the em-
ployer ean demonstrate that the same decision would have
been made in the absence of the protected status or
activity.

“§2032. Rights of persons absent from employment to
serve in the uniformed services; limits on
right

‘““(a) Except as otherwise provided in this chapter,
any person who is absent from or leaves a position (other
than a temporary position) in the employ of any employer
for voluntary or involuntary service in the uniformed serv-
ices is entitled to a leave of absence or is entitled, upon
completion of service in the uniformed services under hon-

orable conditions, to—
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1 “(1) reemployment by such employer, unless
2 such employer’s circumstances have so changed as to
3 make it impossible or unreasonable to do so; and
4 “(2) employment related rights and benefits, as
5 provided in this chapter.
6 “(b) Subsection (a) shall apply if such person’s cumu-
7 lative period of service in the uniformed services, with re-
8 spect to the employe- relationship for which a person seeks
9 reemployment, does 10t exceed five years, except that any
10 such period of service shall not include any service—
11 (1) that is required, beyond five years, to com-
12 plete an initial period of obligated service;
13 “(2) during which such person was unable to
14 obtain orders releasing such person from a period of
15 service in the uniformed services before the expira-
16 tion of such five-year period and such inability was
17 through no fault of such person;
18 “(3) performed as required pursuant to section
19 270 of title 10, under section 502(a) or 503 of title
20 32, or to fulfill additional training requirements de-
21 termined by the Secretary concerned to be necessary
22 for professional development or for completion of
23 skill training or retraining;
24 “(4) performed by a member of a uniformed
25 service who is—
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1 “(A) ordered to or retained on active duty
2 under section 672(a), 672(g), 673, 673b, 673¢,
3 or 688 of title 10;

4 “(B) ordered to or retained on active duty
5 (other than for training) under any provision of
6 law during a war or during a national emergen-
7 cy declared by the President or the Congress;

B “(C) ordered to active duty (other than for
9 training) in support, as determined by the See-
10 retary concerned, of an operational mission for
11 which personnel have been ordered to active
12 duty under section 673b of title 10;

13 “(D)) ordered to active duty in support, as
14 determined by the Secretary concerned, of a
15 eritical mission or requirement of the uniformed
16 serviees; or

17 “(E) ealled into Federal serviee as a mem-
18 ber of the National Guard under chapter 15 of
19 title 10 or under seetion 3500 or 8500 of title
20 10; or
21 “(5) any other category of serviee speeified by
22 the Scerctary, in consultation with the Sceretary of
23 Defense, in regulations preseribed pursuant to see-
24 tion 2061.
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“(e) Upon completion of service in the uniformed

services under honorable conditions, a person returning
from a leave of absence or otherwise entitlcd to reemplay-
ment under this section shall, in order to retain the mem-
ber’s rights under this chapter except as otherwise ex-
pressly provided, report to such person’s employer for
reemployment—

“(1) at the beginning of the first regularly
scheduled working period on the first calendar day
following completion of such service and the time for
safe transportation back to the member’s residence
and to the member's place of employment—

“(A) if such person’s period of service was
less than 31 days; or

“(B) if such person’s service was for the
purpose of examination to determine such per-
son’s fitness to enter service in the uniformed
services, regardless of the length of such serv-
ice;

“(2) not later than 14 days following comple-
tion of such service and transportatior., if such per-
son’s period of service was 31 days or more but less

than 181 days; or

HR 1578 RFS
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1 “(3) not later than 90 days following eomple-
2 tion of such service and transportation, if such per-
3 son’s period of service was 181 days or more.

4 “(d) The time limits specified in subseetion (¢) for
5 a person to report for employment or reemployment shall
6 be extended—

7 “(1) by up to one year if the person is hospital-
8 ized or is convalescing from an illness or injury in-
9 curred in military service;
10 “(2) by up to two years i the person is a spe-
11 cial disabled veteran deseribed in  section
12 2011(1)(A)(i) whose disability significantly impairs
13 the veteran’s ability to work and if such person in-
14 furms, in writing or verbally, the employer concerned
15 of the person's eondition, intention to return to em-
16 ployment, and plans for and progress in rehabilita-
17 tion; or
18 “(3) by the minimum time required to accom-
19 modate the circumstances beyond such person’s eon-
20 trol which make reporting within the time limit spee-
21 ified in paragraphs (1) and (2) impossible or unrea-
22 sonable.
23 *“{e) A person who fails to report for employment or

24 reemployment within the time limits specified in subsec-

25 tion (¢) dees not automatically forfeit such person’s right
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under subsection (a) but shall be subject to the econduct
rules of the employer pertaining to explanations and disci-
pline with respect to absence from scheduled work.

“(f(1) When reporting for reemployment upon re-
lease from service in the uniformed services, a person,
upon request, shall provide to the person’s employer such
documentation, if any, as is then readily available to estab-
lish that the person’s application is timely, that the person
has not exceeded the service limitations set forth in sub-
section (b), and that the person completed service in the
uniformed services under honerable conditions. Documen-
tation from any official source that these eriteria have
been met shall satisfy the documentation requirements es-
tablished by this subsection.

“(2) 1t shall be unlawful for an employer to delay
or attempt to defeat a reemployment obligation by de-
manding documetation that does not then exist or is not
then readily available.

*(g) The right of a person to reemployment under
this section shall not entitle such person to retention, pref-
erence, or displacement rights over any person with a su-
perior claim under the provisions of title 5, United States
Code, relating to veterans and other preference eligibles.

“(h) Any employer who reemploys a person under

this chapter and who is an employer contributing to any
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multiemployer plan, as defined in section 3(37) of the Em-
ployee Retirement Income Security Act of 1974 (29
U.S.C. 1002(37)), under which benefits are or may be
payable to such person by reason of the obligations set
forth in this chapter, shall, within 30 days after the date
of every such reemployment, provide notice of such reem-
ployment to the administrator of every such plan.
“(i) In any determination of a person’s entitlement
10 protection under this chapter, the timing, frequency,
and duration of the person’s training or service or the na-
ture of such training or service (including voluntary serv-
ice) in the uniformed scrvices shall not be a basis for deny-
ing protection of such training or service if the service
does not exceed the limitations set forth in subsection (b)
and the notice requirements established in seetion 2034(d)
are met.
u§9083. Position to which entitled upon reemploy-
ment
“(a) Except as otherwisc provided in this chapter, a
person who is ertitled to reemployment under section
2032 shall—
“(1} if such person’s period of service was fewer
than 181 days—
“(A) first, be employed promptly in the po-
sition which such person would have attained by

HR 1578 RFS
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1 remaining continuously employed by such em-
2 ployer, unless the employer can demonstrate
3 that such person is not qualified for such posi-
4 tion and cannot become qualified with reasona-
5 ble efforts by such employer; or

6 “(B) if not employed under subparagraph
7 (A), be employed promptly in the same position
8 which such person left for service in the uni-
9 formed services, unless the employer can dem-
10 onstrate that such person is not qualified for
11 such position and cannot become qualified with
12 reasonable efforts by such employer;

13 *(2) if such person’s period of service was 181
14 days or more—

15 “(A) first, be employed promptly in the po-
16 sition which such person would have attained by
17 remaining continuously employed by such em-
18 ployer or in another position which is equivalent
19 in seniority, status, and pay to such position,
20 unless the employer can demonstrate that such
21 person is not qualified for such position or any
22 cquivalent position and cannot become qualified
23 with reasonable efforts by such employer; or
24 “(B) if not employed under subparagraph
25 (A), be employed promptly in the same position
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which such person left for service in the uni-

formed services or in another position which is

equivalent in seniority, status, and pay to such

position, unless the employer can demonstrate

that such person is not qualified for such posi-

tion and cannot become qualified with reasona-

ble efforts by such employer; or

“(3) if disabled because of a disability incurred
during, or as a result of, a period of service in the
uniformed services, and if, after reasonable efforis
by the employer to accommodate the disability, such
person is not qualified due to such disability to be
employed in the position the person would have at-
tained if the person had remained continuously em-
ployed by such employer or in the position which
such person left for service in the uniformed serv-
iees, be employed promptly—

“(A) in any other position which is equiva-
lent in seniority, status, and pay for which the
person is qualified or would become qualified
with reasonable efforts by the employer; or

“(B) if not employed under subparagraph
(A), in a positio; which is the nearest approxi-
mation thereof consistent with circumstances of

such person’s case; or
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“(4) if such person is not qualified to be em-
ployed in the position the person would have at-
tained if the person had remained continuously em-
ployed by such employer or in the position which
such person left for serviee in the uniformed services
for any reason other than disability incurred during
a period of service in the uniformed services and

cannot become qualified with reasonable efforts by

>R - - B - Y S I "

the employer, be employed promptly in any other po-

—
L,

sition of lesser status and pay which such person is

[y
f

qualified to perform, with full seniority.

—
(%)

*“(b) If two or more persons are entitled to reemploy-

ol
w

ment under section 2032 in the same position and more

14 than one of them has reported for such reemployment, the
15 person who left the position first shall have the prior right
16 to be reemployed in that position. Any person not reem-
17 ployed in a position because of the application of the pre-
18 ceding sentence is entitled to be employed promptly—

19 (1) in any other position which is equivalent in
20 seniority, status, and pay and for which the person
21 is qualified or would become qualified with reasona-
22 ble efforts by the employer; or

23 “(2) if not employed under paragraph (1), in a
24 position which is the nearest approximation thereof
25 consistent with circumstances of such person’s case.
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“§2084. Rights, benefits, and obligations of persons

absent from employment for service in a
upiformed service

“(a) A person who is reemployed under this chapter
s entitled to the seniority and other rights and benefits
determined by seniority that the person had at the time
such person left the job concerned for service in the uni-
formed services plus the additional seniority and rights
and benefits that such person would have attained if the
person had remained continuously employed.

“(b) A person who performs service in the uniformed
services is considered to be on a leave of absence while
in the uniformed services and is also entitled to such other
rights and benefits, not determined by senijority, relating
to other employees on furlough or leave of absenes which
were established. by contraet, policy, or practice, at the
beginning o such period of service or while such person
is performing such service. Such person may be required
to pay the employee cost, if any, of any funded benefit
continued pursuant to the preeeding sentence.

“(e)(1) A person who perforns serviece in the uni-
formed services shall, et such person’s request, continued
to be covered by insurance provided by such employer for
up to 18 months. Such person may be required to pay
the entire cost of any benefit continued pursuant to the

preceding sentence, except that in the case of persons or-
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dered to traiaing or service for fewer than 31 days, such

[ ]

person may be required to pay only the employee share,
if any, of the cost of such benefit.

“(2) In the case of employer-sponsored health bene-
fits, an exclusion or waiting period may not be imposed
in connection with coverage of a health or physical eondi-
tion of a person entitled to participate in these benefits,

either under paragraph (1) or upon reinstatement, or a

LB - - B B - LY. T “S PSR N

health or physiecal eondition of any other person who is

it
(=]

covered by the benefit by reason of the coverage of such

(S5
—t

person, if—

[
ra

“(A) the condition arose before or during that

o
L8]

person’s period of training or service in the uni-

—
2

formed services;

W

*(B) an exclusion or waiting period would not

(SN
Lo}

have been imposed for the condition during a period

S
-3

of coverage resulting from participation by such per-

—t
[ ]

son 1n the benefits; and

It
o

*“(C) the condition of such person has not been

o]
o

determined by the Seecretary of Veterans Affairs to

=
Dt

be service-conneeted.

22 “(d) A person who leaves a eivilian job for serviee
23 in the uniformed services after the 60-day period begir_la-{
24 ning on the date of the enactment of the Uniformed Serv-
25 ices Employment and Reemployment Rights Act of 1991

{
ﬂ'le‘l
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shall give written or verbal notice to such person’s civilian
employer that service in the uniformed services will cause
such person to be absent from scheduled civilian employ-
ment, except that no notice is required ir circumstances
in which giving notice is impossible or unreasonable, in-
cluding but not limited to circumstanees where providing
notice is precluded by military necessity, as determined by
the uniformed service concerned, with such determination
not being subject to judicial review.

“(e) A person who is reemployed by an employer
under this chapter shall not be discharged from such em-
ployment, except for ecause—

“(1) if such person’s period of service was 181
days or more, within one year;

“(2) if such person’s period of service was 31
days or more but less than 181 days, within six
months; or

#(3) if such person’s period of service was less
than 31 days, within a period of time that is equal
to the period of service concerned.

“(f)(1) In the case of a benefit provided by an em-
ployee pension benefit plan described in section 3(2) of
the Employee Retirement Income Security Act of 1974
(29 U.S.C. 1002(2)), or a benefit provided under any Fed-
eral or State law governing pension benefits for govern-

HR 1578 RFS
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mental employees, the right to pension benefits of a person
reemployed under this chapter shall be determined under
this subseetion.

“(2) Subject to subsection (g)(2), a person reem-
ployed under this chapter—

“(A) shall not be treated as having incurred a
break in service with the employer or employers
maintaining the plan by reason of such person’s pe-
riod or periods of service in the uniformed services;
and

*“(B) shall have each period served by such per-
son in the uniformed services deemed to constitute
service with the employer or employers maintaining
the plan for purposes of determining the
nonforfeitability of the person’s acerued benefits and
for the purpose of determining the accrnal of bene-
fits under the plan,

if such person meets the eligibility eriteria under this
chapter.

“(g)(1) An employer reemploying a person under this
chapter shall be liable to an employee benefit pension plan
for funding any obligation of the plan to provide the bene-
fits described in subsection (f)(2). For purposes of deter-
mining the amount of such liability, and for purposes of

section 515 of the Employee Retirement Income Security
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Act of 1974 (29 U.S.C. 1145) or for purposes of any simi-
lar Federal or State law governing pension benefits for
governmental employees, service in the uniformed services
that is deemed to be service with the employer pursuant
to such subsection shall be deemed to be service with the
employer under the terms of the plan or any applicable
collective bargaining agreement.

“(2) A person reemployed under this chapter shall
be entitled to acecrued benefits pursuant to subsection
(0(2) that are derived from employee contributions only
to the extent the person makes payment to the plan with
respecl 1o such contributions (not to exceed the amount
the person would have been permitted or required to con-
tribute had the person remained eontinuously employed by
the emgloyer throughout the period of deemed service de-
scribed in subsection (f)(2)).

“(h) Any person who is absent from or leaves a posi-
tion (other than a temporary position) in the employ of
any employer for voluntary or involuntary serviee in the
uniformed services may utilize, during any period of such
service, accrued or other leave which the person could have

utilized if the person had remained in such position.
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“SUBCHAPTER III—PROCEDURES FOR

ASSISTANCE AND ENFORCEMENT
“§2041. Assistance in obtaining employment or reem-
ployment; assistance in asserting claims
with respect to State or local government
or private employers

“(a) The Secretary (through the Veterans’ Employ-
ment and Training Service) shall provide assistance in ob-
taining employment or reemployment to any person enti-
tled t.» rights or benefits under this chapter. The Secretary
may use existing Federal and State agencies engaged in
similar or related activities and the assistance of volun-
teers.

“(b) Any person who claims that a private employer
or a State or political subdivision thereof has denied or
is about to deny such person any right or benefit under
this chapter may apply to the Secretary for assistance in
asserting that claim.

“8§ 2042, Assistance in obtaining employment or reem-
ployment by the Federal Government

“{a) Except as provided in subsections (e¢), (d), and
(e), if a person is entitled to be reemplcyed under section
2032 by the Federal Government, such person shall be re-
employed in a position as described in sections 2033 and

2034.
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*(b) Any person who claims that the Federal Govern-
ment, as employer, has denied or is about to deny such
person any right or benefit under this chapter may apply
to the Secretary for assistance in asserting that claim.

“(c) If the employer of a person deseribed in subsec-
tion (a) was, at the time such person entered service in
the uniformed services, an agency in the executive branch,
and the Director of the Office of Personnel Management
determines that—

“(1) such employer no longer exists and its
functions have not been transferred to another part
of the executive branch; or

*“(2) it is not feasible for such employer to re-
employ such person.

The Director shall identify an alternative position of like
seniority, status, and pay for which such person is quali-
fied in another part of the enceutive branch, and the Di-
rector shall cause employment in such position to be of-
fered to such person.

“{d) If the employer of a person described in subsee-
tion (a) was, at the time such person entered serviee in
the uniformed services, a part of the judicial branch or
the legislative branch of the Federal Government, and

such employer determines that—
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“(1) it is not feasible for such employer to re-
employ such person; and
*(2) such person is otherwise eligible to acquire

a status for transfer to a position in the competitive

service in accordance with seetion 3304(c) of title 5,
such person shall, upon application to the Director of the
Office of Personnel Management, be considered for and
offered employment in an alternative position in the execu-
tive branch on the same basis as described in subsection
(e).

“(e) If the adjutant general of a State determines
that it is not feasible to reemploy a person who was a
National Guard technician employed under section 709 of
title 32, and such person is otherwise eligibl. to aequire
a status for transfer to a position in the competitive serv-
ice in accordance with seetion 3304(d) of title 5, such per-
son shall, upon application to the Direetor of the Offiee
of Personnel Management, be considered for and offered
employment in an alternative position in the executive
branch of the Federal Government on the same basis as
deseribed in subscction (e).

“§2043. Enforcement of employment or reemploy-
ment rights with the Federal Government

“(a) Any person who claims that—

HR 1578 RFS

135



e - O W b W N

P B2 P OB B DD s s e e et b et ped b e
L R S " I T - R - B - e T - U ¥ T ~ U VS R .~

182

28
“(1) such person is entitled under this chapter
to employment or reemployment rights or benefits
with respect to employment by the Federal Govern-
ment; and
“(2){(A) such employer has failed or refused to
comply with the provisions of this chapter; or
“(B) the Office of Personnel Management has
failed or refused to comply with the provisions of
this chapter,
may file a complaint with the Secretary, and the Secretary
shall investigate such complaint. Subsection (a) of section
2051 shall be applicable to such investigation but not sub-
sections (b) and (c) of such section.

“(b) Such complaint shall be in writing, be in such
form as the Seccretary may preseribe, include the name
and address of the employer against whom the complaint
is filed, and contain a summary of the allegations that
form the basis for the complaint. Before the receipt of a
written complaint, the Secretary shall, upon request, pro
vide advice or technical assistance to the potential claim-
ant and, if the Secretary determines it apprepriate, to
such claimant’s employer.

‘“(e) If the Secretary, after investigation, is reason-
ably satisfied that such a violation has oceurred, if efforts

to obtain voluntary eompliance are not successful, and if
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the claimant requests that the claim be referred for litiga-
tion before the Merit Systems Protection Board, the Sec-
retary shall refer the case to the Office of the Special
Counsel. If the Special Counsel is reasonably satisfied that
the person requesting representation is entitled to the
rights or benefits sought, the Special Counsel shall appear
and act as attorney for the claimant in filing an appeal
to the Merit Systems Protection Board and in pursuing
that appeal.

**(d) If the Special Counsel refuses to represent a per-
son after receiving a referral from the Seeretary or if a
person chooses not to apply to the Seeretary for assistance
or to utilize the Special Counsel for representation under
this section, such person may be represented before the
Merit Systems Protection Board by counsel of the person’s
choice.

“(e}(1) If the Merit Systems Protection Board con-
cludes that the Federal Government, as employer, has
failed or refused to comply with the provisions of this
chapter or that the Dircetor of the Office of Personnel
Management has not met an obligation set forth in subsec-
tion {e), (d), or (e) of section 2042, the Board shall enter
an order specifically requiring the employing ageney or the
Director to comply with such provisions and to compen-

sate such person for any loss of wages or benefits suffered
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by reason of the employing agency’s or the Director’s un-

lawful action.

*(2) Any such compensation shall be in addition to
and shall not be deemed to diminish any of the other
rights or benefits provided for by this chapter.

“(f)(1) A claimant under this chapter may petition
the United States Court of Appeals for the Federal Circuit
to review a decision of the Merit Systems Protection
Board denying such claimant the relief sought, in whole
or in part, subject to the conditions and in accordance
with the preeedures set forth in section 7703 of title 5.

“(2) The Secretary and the Special Counsel shall not
represent persons with respect to review of decisions of
the Merit Systems Protection Board under this chapter
in the United States Court of Appeals for the Federal Cir-
cuit or the Supreme Court.

*(3) If a person seeks such judicial review, or in any
case in which a person is involved in the Board’s decision
being appealed by another party, such person may be rep-
resented by counsel of the person’s choice.

“§2044. Enforcement of employment or reemploy-
ment rights with a State or private em-
ployer

“(a) A person who claims that—
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(1) such person is entitled under this chapter
to employment or reemployment rights or benefits
with respect to employment by a State or political
subdivision thereof or a private employer; and
“(2) such employer or potential employer has
failed or refused to comply with the provisions of
this chapter,
may file a complaint with the Secretary, and such com-
plaint shall be investigated under the provisions of sub-
chapter TV,

*(b) Such eomplaint shall be in writing, be in s.ch
form as the Secretary may prescribe, include the name
and address of the employer against whom the complaint
is filed, and contain a summary of the allegations that
form the basis for the complaint. Before the receipt of a
written complaint, the Secretary shall, upon request, pro-
vide advice or technical assistance to the potential claim-
ant and, if the Secretary determines it appropriate, to
such claimant’s employer.

“{e) If the Secretary, after investigation, is reason-
ably satisfied that such a violation has occurred, if efforts
to obtain voluntary compliance are not successful, and if
the claimant requests that the claim be referred for litiga-
tion, the Secretary shall refer the case to the Attorney

General. If the Attorney General is reasonably satisfied
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that the person requesting representation is entitled to the
rights or benefits soughi, the Attorney General shall ap-
pear and act as attorney for the claimant in the filing of
a complaint and other appropriate motions and pleadings
and the prosecution thereof.

“(d)(1) If any employer which is a private employer
or a State or political subdivision thereof fails or refuses
to comply with the provisions of this chapter, the district
court of the United States for any district in which such
private employer maintains a place of business, or in
which such State or political subdivision thereof exercises
authority or earries out its functions, shall have the power,
upon the filing of a motion, petition, or other appropriate
pleading by the person entitled to the rights or benefits
of such provisions, specifically to require such employer
to comply with such provisions and to compensate such
person for any loss of wages or benefits suffered by reason
of such employer’s unlawful action. Any such ecompensa-

tion shall be in addition to and shall not be deemed to
diminish any of the other rights or benefits provided for
by this chapter.

“(2)(A) No fees or court cosis shall be charged or
taxed against any person claiming rights or benefits under
this chapter.
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“(B) In any action or proceeding to enforce a provi-
sion of this chapter by a person described in subsection
(a) who obtained private counsel for such action or pro-
ceeding, the court, in 1s Jiscretion, may award any such
person who prevails in such action or proceeding a reason-
able attorney’s fee, expert witness fees, and other litiga-
tion expenses.

*“(3) The court may use its full couity powers, includ-
ing temporary or permanent injunctions snd iemporary
restraining orders, to vindicate fully the rights: or benefits
of persons under this chapter.

“(4) An action under this chapter may be initiated
only by a person claiming rights or benefits under this
chapter, not by an employer, prospective emploser, or
other entity with obligations under this chapter.

“(5) If the Attorney General refuses to represent a
person after receiving a referral from the Sceretary or if
a person chooses not to apply to the Secretary for assist-
ance or to utilize the Attorney General for representation
under this section, such person may be represented before
the distriet court by counsel of the person’s choice.

“(6) In any action under this chapter, only the em-
ployer shall be deemed a necessary party respondent.

“(7) No State statute of limitations shall apply to any

proceedings under this chapter.
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“(8) A State shall be subject to the same remedies,
inctuding prejudgment intere’st, as may be imposed upon
any private employer under this section.

“(e) If reasonably satisfied that the provisions of this
chapter have been willfully violated by a private employer
or a State or political subdivision thereof, the Attorney
General may file a pleading in a district court of the Unit-
ed States in which the private employer concerned main-
tains a place of business, or in which the State concerned
or political subdivision thereof exercises authority, for the
assessment of a civil penalty against such employer, If,
as a result of the proceeding resulting from such a filing,
the employer is found to have willfully failed or refused
to comply with any provision of this chapter, a civil penal-
ty of not more than $25,000 for each such failure or refus-
al may be assessed against such employer, taking into con-
sideration criteria established in regulations by the Secre-
tary for such purpose.

“SUBCHAPTER IV—INVESTIGATION OF
COMPLAINTS
“§2051. Conduct of investigation; subpoenas

“(a) In carrying out investigations under this chap-

ter, the Secretary’s duly al'xthorized representatives shall

at all reasonable times have access to, for the purpose of
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examination, and the right to copy and receive, any docu-
ments of any person or employer.

“(b) In carrying out investigations under this chap-
ter, the Secretary may require by subpoena the attendance
and testimony of witnesses and the production of doecu-
ments relating to any matter under investigation. In case
of disobedience of the subpoena or contumaey and on re-
quest of the Secretary, the Attorney General may apply
(other than with respect to an investigation carried out
under section 2043(a)) to any district court of the United
States in whose jurisdietion such disobedience or contuma-
¢y occurs for an order enforeing the Secretary’s subpoena.

“(e) Upon application, the district courts of the Unit-
ed States shall have jurisdietion to issue writs command-
ing any person or employer to comply with the subpoena
of the Secretary or to comply with any order of the Secre-
tary made pursuant to a lawful investigation under this
chapter (other than an investigation earried out under see-
tion 2043(a)). The distriet courts shall have Jurisdiction
to punish failure to obey a subpocna or other lawful order
of the Sccretary as a contempt of court (other than with
respect {o an investigation carried out under seetion

2043(a)).
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“SUBCHAPTER V—MISCELLANEOUS

PROVISIONS
“§2081. Regulations

*(a) The Secretary (in consultation with the Secre-
tary of Defense) may preseribe regulations implementing
the provisions of this chapter with regard to the applica-
tion of this chapter to States, local governments, and pri-
vate employers.

*{b)(1) The Director of the Office of Personnel Man-
agement (in consultation with the Secretary and the Sec-
retary of Defense) may prescribe regulations implement-
ing the provisions of this chapter with regard to the appli-
cation of this chapter to the Federal Government as em-
ployer. Such regulations shall be consistent with the regu-
lations pertaining to the States and private employers, ex-
cept that employees of the Federal Government may be
given greater or additional rights. Nothing in this subsec-
tion constitutes authority for the Director to prescribe any
matter for which any regulation may be preseribed under
paragraph (2).

“(2) Regulations may be preseribed—

“(A) by the Merit Systems Protection Board to
carry out 'ts responsibilities under this chapter; and
“(B) by the Office of Special Counsel to car y

out its responsibilitics under this chapter.
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“(3) It is the sense of Congress that the Federal Gov-

1
2 ernment should be a model employer with respect o the
3 requirements of this chapter.

4 “§2062. Reports

5 “The Secretary shall, after consultation with the At-
6 torney General and the Special Counsel referred to in see-
7 tion 2043(c) and no later than February 1, 1992, and
8 each February 1 thereafter, transmit to the Congress, a
9 report containing the following matters for the fiscal year

10 ending before such February 1:

11 “(1) The number of cases reviewed by the De-
12 partment of Labor under this chapter during the fis-
13 cal year for which the report is made.

14 *(2) The number of cases referred to the Attor-
15 ney General or the Special Counse! pursuant to sec-

16 tion 2044(c) or 2043(e), respectively, during such
17 fiscal year.

18 “(3) The number of pleadings filed by the At-
19 torney General pursuant to section 2044(e) during
20 such fiscal year.

21 “(4) The nature and status of each case report-

22 ed on pursuant to paragraph (1), (2), or (3).

23 “(5) An indication of whether there are any ap-
24 parent patterns of violation of the provisions of this
25 chapter, together with an explanation thereof,
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“(6) Recommendations for administrative or

legislative action that the Secretary, the Attorney

General, or the Special Counsel considers necessary

for the effective implementation of this chapter, in-

cluding any aetion that could be taken to encourage
mediation, before claims are filed under this chapter,
between employers and persons sceking employment
or reemployment.

“§ 2083. Severability provision

“If any provision of this chapter, or the applicction
of such provision to any person or circumstances, is held
invalid, the remainder of this chapter, or the application
of such provision to persons or circumstances other than
those as to which it held invalid, shall not be affected
thereby.”.

SEC. 3. CONFORMING AMENDMENTS.

(a) AMENDMENTS T0 TiTLE 38 —(1) Scetion
3103A(b)(3) of title 38, United States Code, is
amended—

(A} by striking out “or” at the end of clause

(E);

{B) by striking out the period at the end of
clause (F) and inserting in lieu thereof *‘; or’'; and
(C) by adding at the end thereof the following

new clause:
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*(Q) to reemployment benefits under chap-
ter 43 of this title.”.
(2) The table of parts preceding part 1 of such title
is amended by striking out the item for chapter 43 and

inserting in lieu thereof the following:

“43. Employment and Beemployment Righh of Members
of the Uniformed Services .. .. 20217,

(3) The table of chapters at the beginning of part
III of such title is amended by striking out the item for

chapter 43 and inserting in lieu thereof the following:

“43, Employment and Reemployment Bights of Members
of the Uniformed Services ... ... ..ol 20217,

(b) AMENDMENT TO TITLE 5.—Section 1204(a)(1)
of title 5, United States Code, is amended by striking out
“section 2023” and inserting in licu thereof “chapter 43".

{2) Subchapter II of chapter 35 of such title is re-
pealed.

(3) The table of sections for chapter 35 of such title
is amended by striking out the items relating to subchap-
ter I1.

(e) AMENDMENT TO TiTLE 10.—Section 706(¢)(1) of
title 10, United States Code, is amended by striking out
“section 2021” and inserting in lien thereof “chapter 43",

(d) AMENDMENTS TO TITLE 28.—Section 631 of title
28, TInited States Code, is amended—

(1) by striking out subseetion (j);
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(2) by redesignating subsections (k) and (1) as
subscetions (§) and (k), respectively; and
(3) in subsection (j), as redesignated by para-
graph (2), by striking out “under the terms of”’ and
all that follows through ‘“‘section,” the first place it
appears and inserting in lieu thereof “under chapter
43 of title 38,”.
SEC. 4. EFFECTIVE DATES.

(a) REEMPLOYMENT.—(1) Except as provided else-
where, the amer dments made by this Act shall be effective
with respect to reemployments initiated on or after the
first day after the 60-day period beginning on the date
of the enactment of this Aet.

(2) The provisions of chapter 43 of title 38, [United
States Code, in effect on the day before such date of enaet-
ment shall eontinue to apply to reemployments initiated
before the end of sueh 60-day period.

(3) In determining the number of years of serviee
that may not be exceeded in an employce-cmployer rela-
tionship with respect to which a person secks reemploy
ment under chapter 43 of title 38, United States Code,
as in effect before or after the dale of the enactment of
this Aect, there shall be ineluded all years of service without
regard to whether the periods of service occurred before

or after such date of enactment unless the period of serv-
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ice is exempted by the chapter 43 that is applicable, as
provided in paragraphs (1) and (2), to the reemployment
concerned.

(b) DISCRIMINATION.—The provisions of section
2031 of title 38, United States Code, as provided in the
amendments made by this Act, and the provisions of sub-
chapters III and IV of chapter 43 of such title, as provided
in the amendments made by this Act, that are neccessary
for the implementation of such section 2031 shall become
effective on the date of the enactment of this Act.

(e) INSURANCE.—(1) Exeept as provided in para-
graph (2), the provisions of section 2034(¢c) of title 38,
United States Code, as provided in the amendments made
by this Act, eoncerning insurance coverage snall become
cffeetive on the date of enactment of this Act.

(2) A person who entered active service in the uni-
formed sorvices after August 1, 1990, and before the date
of the enactment of this Act, or a family member or per-
sonal representative of such person, may, after the date
of the enactment of this Act, elect to reinstate or continue
insurance coverage as provided in such scction 2034, If
such an clection is made, insurance coverage may remain
in effect for the remaining portion of the 18-month period
that began on the date of such person’s separation from

civilian employment.
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(d) DisaBILITY.—(1) Section 2033(a)(3) of chapter

43 of title 38, United States Code, as provided in the
amendments made by this Act, shall apply to
reemployments initiated on or after August 1, 1990.

(2) Effective as of August 1, 1990, section 2027 of
title 38, United States Code, as in effect on the date of
the enactment of this Act, is hereby repealed.

(e) REPORTS.—The reports made by the Secretary
of Labor pursuant to section 2062 of title 38, United
States, as provided in the amendments made by this Aet,
shall be made with respeet to cases pertaining to chapter
43 of such title without regard 1o whether a case originat-
ed under such chapter before, on, or after the date of the

enactment of this Aet.

(f) PREVIOUS ACTIONS.—Except as otherwise provid-
ed, the amendments made by this Act do not affeet
reemployments that were initiated, rights, benefits, and
duties that matured, penalties that were incurred, and
proceedings that were begun before the end of the 60-day

period referred to in subsection (a).
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1 SEC. 5. TECHNICAL AMENDMENT.,

2 Section 9(d) of Public Law 102-16 is amended by
3 striking out “Act” the first place it appears and inserting
4 in lieu thereof “section”.

Passed the House of Representatives May 14, 1991,

Attest: DONNALD K. ANDERSON,
Clerk.
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Opening Statement
Senator Alan Cranston
Chairman
Committee on Veterans’ Affairs

Hearing to Consider lLegislation Relating to
Reemployment Rights (S. 1095 and H.R. 1578),
Educational Assistance (5. 868), and
the U.S. Court of Veterans Appeals (S. 1050 and H.R. 153)

May 23, 1991

Good Morning. Welcome to today's hearing, which will focus
on legislation in three arsas -- veterans’ reamployment rights,
vaterans® education, and the United States Court of veterans'’
Appeals. Ny thanks to all the witnesses who are appearing here
today, and to those who have submitted written testimony, for
taking the time to share their views with the Committee.

Specifically, this hearing will cover S. 1050, legislation I
introduced at the request of the Chief Judge of the Court last
week, to allow the Court to accept voluntary services and gifts;
H.R. 153, legislation, which passed the House on February 20, to
make technical amendments and certain improvements in the
veterans’ Judicial Review Act; S. 868, an education bill that I
introduced on April 18, to improve education benefits for those
who served during the Persian Gulf conflict; S. 1095, the
veterans’ reemployment rights bill I introduced last week,
together with Senators Specter, Deconcini, Graham, Akaka, and
. Daschle; and H.R. 1578, a veterans’ reemployment rights bill that
passed the House on May 14.

Clearly, our agenda is quite full this morning. Today’s
witnesses include representatives of the Daepartment of Veterans
Affairxs, the U.5. Court of Veterans Appeals, other Executive
Branch entities, and veterans’ service organizations.

UNITED STATES COURT OF VETERANS APPEALS

We will receive testimony on two measures related to the
United States Court of Veterans Appeals. The Court of Veterans
Appeals was established by the Vetarans Judicial Review Act,
compromise legislation crafted in the closing hours of the 100th
Congress. Because the Judicial Review Act was drafted under
estreme time constraints, the Sepnate and House Veterans’ Affairs
Committess have continued to work cooperatively with each other
and with Chief Judge Nebeker to make needed technical corrections
to the enabling legislation so as to snsure that the Court and
its judges are provided with similar anthority and held to
similar standards as other federal appellate courts.

The two bills before us today -- H.R. 153, which passed the
House on February 20, 1991, and 5. 1050, which I recently
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S, 868, VETERANS' EDUCATION

With reference to the veterans’ emgloymenz and education
measures, the recent Persian Gulf conflict has underscored tha
impact that commitment of our military forcas has on the lives of
so many individuals.

S. 868 contains two provisions to improve sducational
assistance benefits for certain servicsmembers and reservists
who served during the Persian Gulf conflict. Specifically, this
bill would amend chapters 30, 32, and 35 of title 38, United
States Code, and chapter 106 of title 10 to restors aducational
assistance entitlement to participants in the programs andex
these chapters who had received benelits for the pursuit of
courses which they wsre unable to complete because eithexr they
were reservists who were called to active duty or, in the case of
active-duty servicemembers, they were assigned duties that
prevented them from completing their courses. The bill would
alsc amend chapter 106 to protect reservists who were called to
active duty from losing any time in which to use their benefits.
It would achieve this by extending the delimiting date for
reservists’ education entitlement by the length of their periods
of active duty and provide that reservists are not to be
censidered to have been separated from the Selected Ressrve for
education benafits purposes by reason of their active-duty
service.

These provisions are derived from two Persian Gulf benefits
bills ~-- H.R. 1108, as introduced on February 25, and, in part,
from S. 490, as introduced by Senator Boren on Fabruary 26.
Similar provisions were included in the Persian Gulf
ssrvicemembers and veterans benefits package -- H.R. 1175, as
passed by the House on March 13, and in S. 578, as part of the
leadership amendment passed by the Senate on Maxch 14 as an
amendment te H.R. 1175 -- but not included in S. 725 as enacted
in Public Law 102-25. Unfortunately, the measure enacted on
April 6 was limited by a monetary cap on funding for all
veterans® benefits in the bill and, as a result, did not include
these provisicns.

S. 1095, VETERANS’ REEMPLOYMENT RIGHTS

§. 1095, the proposed "Uniformed Services Bmployment and
Reemployment Rights Act of 1§91, which I introduced on May 16,
along with the Committse’s Ranking Minority Member, Senator
Spectexr, and Committes members peConcini, Graham, Akaka, and
paschle, would completely revise chapter 43 of title 38, United
States Code, in order to clarify veterans'’ reemployment rights
(gniailai provisions and to make improvements in various aspects
[+ s law.

With the mobilization of approximately 228,000 reservists
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introduced at the request of Chief Judge Nebeker -- represent our
ongoing efforts in that regard.

B.R. 153

H.R. 153 as passed by the House generally reflects a
compromise agreemsnt that the Senate and Honse Committees on
veterans' Affairs reached on certain bills, amendmsnts, and
provisions relating to the Court of Veterans Appeals that were
considered by the two Veterans’ Affalrs Conmittees, but were not
enacted during the 101st Congress. All but two of the provisions
contained in this bill were formally requested by Chief Judge
Nebeker. As to the two remaining provisions -- one, which would
make applicable to the Court of Veterans Appeals the provisions
of title 28, United States Code, regarding disqualification, was
reported by the Senate Committee in S. 2100. The remaining
provision relates to procedures for filing complaints with
respect to the conduct of judges.

H.R. 153 would make technical amendments and substantive
improvements to the Veterans' Judicial Review Act. S§Specifically,
the bill would (1) delete a provision which requires the Court to
include in its decisions a starement of its legal conclusions and
determinations as to its factual determinations, (2) authorize
the Chief Judge of the Court to convene annually a judicial
conf{erence, (3) provide for each judge of the Court to receive a
salary at the same rate as judges of the United States Courts of
Appeals, (4) make applicable to the Court the provisions of title
28 relating to procedures for filing complaints with respect to
the conduct of judges and the disgualification of judges, {5)
allow judges of the Court to participate in the Thrift Savings
Plan, (6) authorize the distribution of the Congressional Record
to the Court, and (7) make certain other technical amendments to
the Judicial Review Act.

S. 1050

S. 1050 is legislation that I recently introduced at the
request of Chief Judge Nebeker. 1In his April 1B, 19%1, letter to
me requesting this legislation, Chief Judge Nebeker noted that
the Court of veterans Appeals lacked the authority to establish
unpaid internships and to accept gifts of personal property.

§. 1050 adopts the language of section 604(a)(17) of title 28,
which grants to article III courts authority to accept such
services and gifts of personal property. This legislation would
allow the Court to establish an intern program for law students
and to accept gifts, such as books and works of art.

In view of my strong belief that the Court of V. terans
Appeals should be treated like other federal courts, I support
enactment of H.R. 153 and §. 1050.
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and National Guard members since last luyust, we have become
acutely aware of the price that citizen soldiers, their families,
and their employers must pay to mest cur national security
commitments around the world. Approximstely 80 percent of the
enlisted personnel and 90 percent of the officers recently
activated were full-time employees in civilian jobs at the time
of their oxder to duty.

As of last week, two and a half months after the tightinq
subsided, 118,000 reservists and Guard members were still on
active duty. These individuals -- and their families -- werse
ready to make and have made many sacrifices. performed
their supporting roles extrsmely well during the build-up and the
weeks of actual conflict. In exchange, I beliove the Armed
Forces should make it a priority to return these individuals to
their civilian jobs and educational pursuits as gquickly as
operational needs can allow. They should not be kept on for the
convenience of the military and doing jobs that could be turned
over to active-duty personnel or contractors.

Generally speaking, smployera have reacted in a truly
patriotic and supportive manner. I am concerned, however, that
employer support -- the main element i{n the successful workings
of veterans’ resmployment rights laws for over 50 years -- may be
severely tested with the continued active deployment of nearly
half of the mobilired reserve force, a significant number of whom
still are beinj used to perform dutiaes {n an uncertain overseas
snvironment while regular forces are being welcomed home. Our
all-volunteer military deponds on the ready reserves for roughly
45 percent of its total forca. 1If employers perceive the
continuing retention of reserves as unreasonable, support could
deteriorate and put the entirs total-force concept at risk.

Prior to Desert Shield, employment conflicts were said to account
for as much as one third of the unprogrammed losses in the
Selected Resexves. I am concerned that that figure could grow if
the citizen soldiers are not back at their jobs when the parades
are over.

As Chairman of this Committee, I am desply conterned that
1,617 VA heslth-care workers -- including 212 physicians and B91
NUISOE -~ 8re still not back.

As dramatic and far reaching as are the massive reserve
call-ups, the ongoing test of the reemployment rights law, year-
in and year-ocut, relates to the ordinary requirements of being a
membex of the Selscted Reserve or National Guard. In S. 1095, we
are proposing a complete revision of the 50-year-old reexmployment
rights laws in order to clarify the complex and archaic
provisions of current law and to codify certain important court
decisions. Our aim is to avoid delays and disputes in the
implementation of the law by stating more clearly the rights and
obligations of all parties.
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At this time, I recognize the cooperative efforts of many
here today who have had a part in bringing forward this needed
VRR revision. About three ysars ago, the Departments of Laber,
pefense, Veterans Affairs, and Justice, together with the 0ffice
of Personnsl Management, began the tedious process of
reorganizing this sesmingly simple, but highly technical, chapter
of title 38. Their offorts served as the basis on which the
Chairman of the House Veterans’ Affairs Subcommittee on
Education, Training, and Employment, Representative Penny, was
able to develop H.R. 1578, a bill that passed the House on May
14. H.R. 1578, in turn, served as a starting point for S. 1095,
which was developed with various changes and with further
technical assistance from the Administration.

For 50 years the reenmployment rights program has run very
smoothly, due in large part to the efforts of the Department of
Labor, where more than 90 percent of disputed cases are resolved
by negotiation rather than litigation, and of the Department of
Defense, whose National Committee for the Support of the Guard
and Reserve keeps the lines of communication open between
employees, their units, and their employers.

Finally, I note with appreciation the aggressive leadership
taken by the Director of OPM during the recent Persian Gulf
conflict to provide an affirmative support of federal employees
ordersd to active duty -- perhaps as much as 15 percent of the
activated reserve and :iational Guard forces.

Many of the provisions in this bill are intended only to
restructure and clarify current law. At this time, I will only
discuss in detail provisions of the new chapter 43 that would
make significant substantive changes to the VRR law.

t natio ta of
(5] Bt

The proposed new section 4321 of title 38 would expand the
currsnt prohibition against discrimination, which provides that a
person may not be denied hiring, retention in amploymont, or any

tion or other incident or advantage of employment because of
an obligation as a membsr of the reserves or National Guard. The
new section would provide that a person who serves in the
uniformed services, or who has plans to serve, past service, or
an obligation for future service, may not be denied initial
amployment, reemployment, continuation of employment, promotion,
or any other benefits of employment by an employser on the basis
of service or the individual’'s plan or obligation to serve. As a
further expansion, the bill would prohibit amployer reprisals
against employees who have taken an action to enforce their
employment or reemployment rights or against witnesses in such



158

cases.

To maintain a strong and effective reserve force, it is
necessary to ensure rosexvists that they will not bave to
sacrifice their civilian jod security and advancement because of
an obligation for gservice in uniform. This provision would
strengthen considerably the current-law proscription against
discrimination.

Under current law, a person is psrmitted to remain on active
duty for a total of four years and still retain resmployment
rights. An additional year of eligibility for reemployment
rights is granted if a person remains on active duty beyond the
four~-ysar period at the reguest of, and for the convenience of,
the federal government. The service limitations in current law
apply only to active-duty sexvice.

Proposed new section 4322 of title 38 would simplify this
four-plus-one limitation by replacing it with a five-year limit
on the cumulative length of absence from a position of employment
for reemployment rights purposes. The five-year service
limitations would apply to all types of service in the uniformed
services.

However, in certain instances, training needs, emergency
situations, or other extraordinary national defense neods may
require noncereer servicemembers to serve longer than five years.
As the YRR law is intended to protect civilian employment in
order to encourage noncaresr military service, the new section
would provide for certasin exceptions to the five-year service
limit. These exceptions would include servics required to
complete an initial period of obligated service, involuntary
retention on active duty during s war or national emergency,
National Guard and reserve training reguirements under specific
statutes, additional training determined by the Secretary of
pefense to be necessary for individual profassional development
or skill training, and any categery of service specified in
regulations prescribed by the Secretary of Labor in consultation
with the Secretary of Defense.

Scopa of Coverage

Under current law, an individuval is eligible for
resmployment rights only if the position held prior to absence
for service in the uniformed sexvices was "other than temporary.”
There is no definition of ~temporary” for reemployment purposes,
and the scope of the exclusicn is unclear. Over the past 50
years, the courts have determined that many positions that
employers would describe as temporary are covered by the current
law.
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As first proposed by the Chairman of the Committee on Labor
and Human Resources, Senator Xennedy, in S. 336, our bill would
repeal the exclusion of temporary positions. 1In proposing the
application of the reemployment rights law Tto temporary
positions, we intend to remove one potentially contentious
issue -- whether & particular job was temporary or not -- that
could create an unnecessary obstacle to prompt reemployment.

The inclusion of temporary positions would not alter for
amployers the fundamental protection in current law -- and
incorporated in cur bill -~ against having to reemploy an
individual when the employer‘s circumstances have changed so as
to make it impossible or unreasconable to do mso. I also note that
the employer is only obligated to restore the individual to a
position that he cor she would have attained by continuous
emplgyment without interruption for service in the uniformed
serxvices,

Applications for Reemplovment

Under current law, distinctions are made among types or
categories of military training or service for the purposes of
reemployment rights. For example, the time periods during which
a person must report back to work vary depending on the type of
service, and an employee who is ordersd to active duty as a
reservist is treated differently than an employee who is inducted
into the Armed Forces.

Under proposed new section 4322 all types of service wounld
be treated as "service in the uniformed services™ and time
periods during which a person must return to work or make an
applicetion for reemployment would be based on the length of an
individual’s absence for that service.

In addition, proposed new section 4322 would provide for an
extension of up to two years of rsemployment reporting dates for
persons who are hospitalized for or convalescing from a service-
connected injury or illness. Current law provides for an
extansion pof reporting requirements by up to one year while the
individual is hospitaliged. 1In my view, this does not allow
sufficient time for recovery or rshabilitation. Appropriate
physical and vocational rehabilitation can take a considerable
smount of time during and beyond hospitalization. This bill
would afford persons with service-connected disabilities a more
reasonable amount of time for recovery and rehabilitation.

The Persian Gulf War veterans’ Benefits Act of 1991 amended
the VRR law tco require employers to make reasonable
accommodations for disabled persons seeking reemployment. That
provision was derived from a provision of §. 336 as introduced by

-
<.
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Senator Kennedy. However, in conference with the House an
exemption from this requirement was added for certain employers,
primarily small businesses. When the bdenate considered the
conference report on S. 725, I note! concern that disabled
veterans seeking to return to jobs with small employsrs would not
have the clear right to reascnable accommodation even where it
would not result in undue hardship for th~ employer. As
promised, I did revisit this issue in the developmant of this
rovision of the resmployment rights law. Thus, proposed section
4323 contains no limitztion on the applicability of the
raasonable accommodation requirement.

Continuation of Insurance Coverase: Proposed new section
4325 would provide for, at the employee’'s request, a continuation
of employer-offered insurance coverage for up to 18 months after
an individual enters on duty in a uniformed service. The
employee generally could be required to pay no more than 102
percent of the premium required of other employees for such a
continuation of coverage, and a person serving for less than 31
days may not be required to pay more than the normal employee
share of any premium.

When Congress passed a similar health benefit provision in
the Consolidated Omnibus Budget Reconcilistion Act of 1985, it
exempted group health plans sponsored by the fideral government
and certain church-related organizations, as well as private
sector, State, and loral plans maintained by employers with fewer
than 20 employees in the previous year. The proposed new section
would close those gaps for purposes of the reemployment rights
law and provide the health-care option for all those whose
employment is interrupted by service in the uniformed services.

Ratentjon Rinhts: Under current law, retention rights for
reemployed persors are based upon length of ssrvice in the
uniformed services. Thus, the law geanerally requires tat
persons who are rasemployed in their civilian jobs afte: serving
for 90 days or more cannot be discha without cause for one
year. A person who served less 0 days cannot be discharged
without cause for six months. -

I believe that a person's retention rights should be linked
to the amount of previous employment with a particular employer,
not the length of absence for service in the uniformed services.
For example, an employss with 18 ysars of seniority who must
report for a month of reserve training should not have only six
weoks of protection upon returning to the job. Thus, proposed
new saction 4325 would provide a person who had been employed
with an employer for less than four ysars, including time spent
in the uniformed services, with six months of retention rights.
A person whe had been employed with an employer for four or more
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years, again including time spent in the uniformed services,
could not be discharged without cause for one year.

Accrued Leave: Proposed new section 4325 also would provide
that a person, upon Submitting & written reguest to his or her
loyer, would be able to use accrued leave while serving in the
uniformed services. Under current law, many employers treat
ge:sons ordered to active duty as if they were on furlough or
eave without pay. Thus, the salary that they earn from the
uniformed services, which often is less than their civilian pay,
becames their only income. This provision would allow enployees
with accrued annual leave with pay to use that leave while
serving in the uniformed services, thereby helping to alleviate
the hardship of a suddenly reduced income.

Employee Pepsion Benefit Plans: Proposed new section 4326
would clarify conflicting federal case law regarding employee
xights to various pension benefits plans while on active duty
with the uniformed services. All pension benefit plans described
in the Employee Retirement Income Security Act of 1974 (29 U.S.C.
1002(2)) or under federal or State laws governing pension
benefits for governmental employees -- whether defined-benefit or
defined-contribution plans -- would be covered by the new law.
Under this provision, for pension purposes, & person would be
treated as not having incurred a break in service with the
employer; service in the uniformed services would be considered
service with the employer; the employer who reemploys the person
would be liable for funding any resulting obligation; and the
reemployed person would be entitled to any accrued benefits from
employee contributions to the extent that the person makes

payments.

Entitlement Limitations: A number of lawsuits have arisen
regarding extended and frequent reserve and National Guard
training tours of duty. Although current section 2024(d) of
title 38 does not place 2 limit on the nature, timing, frequency,
or durstion of pericds of military txaining, a number of judicial
decisions have upheld the application of a "reascnablesneas”
requirement to military leave requests. It is my belief that
such a test is contrary to the ses of the VRR law and unduly
constrains the ability of the formed services to determine the
best use of its reserve members. Froposed new section 4327 would
clarify conflicting federal case law regarding limitations on
entitlement to reemployment rights and benefits by providing that
entitlement does not depend upon the timing, frequency, duration.
or nature of a person‘’s service. This provision would preclude
training requests being Subject to a *reasonableness” test by
employers to determine a reservist's entitlement to reemployment
rights and benefits.

161



Under current law, the Secretary of Labor is required to
assist persons who seek the Secretary’'s help in obtaining
reemployment. In carrying out this r irement, the Secretary
utilizes State and federal agencies and volunteexrs. Proposed new
section 4332 would provide clear instructions regarding the
submission of a complaint to the Secretary of labor and the
Secretary’s responsibilities in providing assistance.

Most reemployment cases currently are resolved without the
need for litigation. Upon receiving a complaint from a returning
employee, the Department of Labor notifies the employer and
investigates the circumstances under which restoration was denied
to determine if the employee is entitled to the job. The
Departrnent then attempts to achieve voluntary compliance with the
law by the employer to obviate the need for litigation.

In order to strengthen the ability of the Department to
investigate and resolve these cases in a timely manner, proposed
new section 4332 would authorize the Secretary of Labor to
request by subpoena the attendance and testimony of witnesses and
the production of documents relating to any matter under
investigation.

Enforc nt

Federal Government Employvees: In the case of failure or
refusal by the federal government to comply with the xeemployment
rights law, current law provides the QOffice of Personnel
Managament with the authority to order compliance and to require
compensation for loss of salary or wages for the employee
concerned. These cases are adjudicated by the Merit Systems
Protections Board, before which claimants must represent
themselves or retain private counsel at their own expensa.

Unlike employees of State or private employers, however, federal
employees receive no federal representation in adjudicating their
reamployment rights.

This bill would rectify the inequity that exists for federal
workers who seek enforcement of the VRR law. Undexr proposed new
section 4333, federal employees whose cases are not resolved
successfully by the Department of Labor would be able to request
representation by the 0ffice of Special Counsel before the MSPB.
Alternatively, they could appear before the MSPB with
representation of their own choosing.

In addition, federal employees would be eble to petition a
U.S. Court of Appeals to review a decision of the MSPB and could

161
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continue to be represented by Special Counsel at the appellate
level. Both the MSPB and Courts of Appsals would have the
authority to award reasonable attorneys’ fees, expert witness
feas, and other litigation expenses to individuals who prevail.

RNRA TSR R oM LR _anQ@ X Yase SDIOVars

law, the smployess of State and private employers are provided
with representation for their VRR claimss by United States
Attornays. Thus, responsibility for determining which cases
merit representation is dispersed throughout 94 federal district
jurisdictions, which has led to some differential treatment of
VRR claims based on where the individual sesking reemployment
lives. Proposed new section 4334 would give the Attorney General
the anthority to decide which cases will receive renresentation.
This should help to snsurs that the provision of federal
representation i{s dependent more upon the merits of individual
cases &nd less upon the location of the employee concerned.

As in the caese of federal employses, this gection would give
individuals the option of choosing private counsel and would
authorize the award of attorneys’ fees and oxpenses to employees
who prevail.

Outreach Program

The best way to ensure timely reemployment is to provide
employers and employees with accurate information regarding their
rights, benefits, and obligations under the law. Thus, this bill
would require the Secretary of Labor, after consultation with the
Secretaries of Defense, Transportation, Health and Human
Services, and Veterans Affairs, to make reemployment rights
information available to veterans, persons serving in the
uniformed services, and employers of such persons.

ANNOUNCEMENT REGARDING DIC REFORM

I have an anpnouncement about DIC reform. I have been
working for several months to draft a bill to reform the
dependency and indamnity compensation program. My proposal will
addrsss the present inequities in the system, withount reducing
benefits for those already receiving DIC.

I have not yet introduced a DIC-rsform bill because I feel
that it would not be responsible to do that before we have a fimm
fdea 0of the cost of the proposal. On April 2, Committee staff
asked the Congressional Budget Office to provide me with a
prelinminary cost estimate for my draft bill. Unfortunately, data
currently available from VA are not sufficient to allow CBO to
make &8 roliable estimate, and VA advises that it could take
sevaral months to collect sample data sufficient for this
purpose. I will place in the record of this hearing a copy of @
letter I received from CBO about this problem.
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For these reasons, I have decided to remove DIC-reform £rom
the agenda of the June 12 hearing and the June 2§ markup. This
will enable other legislation -- most notably the COLA for
service-connected compensation -- to go forward in & timely
manner.

I plan to hold hearings on DIiC~reform proposals as soon as
we receive the Administration’s bill and a cost estimate for my
bill.

CONCLUSION

In closing, I note that & mark-up for the education and
Court of Veterans Appeals legislation before the Comnittes today
has been scheduled for June 6, 1991. Due to the coamplexity of
the reemployment rights legislation, it will be included in the
Committee’s June 26 mark-up. I look forward to working with VA
and the other organizations represented here todey, the
Committees Ranking Minority Member, Senator Specter, and all
Members of the Committee to develop legislation that will gain
the support of ouxr Committee.

Again, my sincere thanks for your participation today.

6.

—_—
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Mav 22, 1991

Honomable Alsn Cranston
Chairman

Commintee on Velerans Affairs
Linited States Senate
Washington, D.C. 20510

Dear Mr. Chsirman;

Your staff has asked the Congressional Budget Office to provide you with an update on the
status of our efforts 10 estimate the cost of legislation to reform the Dependency and Indemnity
Compensation (DIC) program. The request pertained to the Committec's draft proposal that we
received on April 2, 1991.

As we discussed with your staff, there were no data avaifable on which to base a relisble
estimate of the impsct of this legitlstion.  Therefore, on April 10, 1991, CBO asked that the
Depsrtment of Vetersns Affairs (VA) provide us with data on a sample of 1,200 DIC cases. On
May 9, 1994, CBO received from VA limited information on s much smalier sample of cases. After
reviewing the data, we determined that it is insufficient for our purposes, and on May 13 we
resubmitted the original request. A this time, VA expocts to have the full sample available within
8 few months.

Never heless, CBO is now examining alternative ways of estimaling the DIC proposal bssed
on data currently availsble. We would like very much ta provide the Committee with an indication
of the magnitude of wis proposal’s effects on the DIC population and on the budget, but our shility
to analyze the proposal effectively will be constrained by the inadequacy of the available duta. As
discussed with your staff, we hope to provide a preliminary estimate to the Commitiee shortly after
the Memaorial Day recess. Once we receive the full sample data from VA, we will review our
preliminary estimate in tie light of new information,

We will continue to keep your staff infarmed of the status of this estimate.

Robert D. Reischauer

164
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STATEMENT OF SENATOR ARLEN SPECTER (R-PA)
IN CONNECTION WITH THE NMAY 23, 1991 HEARING OF
THR SENATE COMMITTEE O VETERANS’ AFFAIRS

Good morning, Mr. Chairman, and thank you. Aand thanks also
to our witnesses. I can see we will have a full morning on

these important matters.

Mr. Chairman, I am pleased to be present this morning for
the Committee’s hearing on five important bills: §. 1095, the
sgnifurmed Services Employment and Reemployment Rights Act of
1991, and its companion measure from the House, H.R. 15783
S. 868, a bill to make amendments in educarion measures for the
benefit of our Persian Gulf War veterans:; H.R. 153, a bill to
make miscellaneous administrative and technical improvements in
the operation of the United States Court of Veterans Appeals;
and §. 1050, a bill which would permit the Court of Veterans

Appeals to accept voluntary services.
S. 1095/2.R. 1578

Mr. Chairman, I was Pleased to join you as an original
cosponsor ot § )95, tihe "Uniformed Services Bmployment and
Reemployment Riguts Act of 1991." This bill would amend the
veterans‘ reemployment rights [VRR) law (chapter 43 of title 38,
United States Code) to provide a basic reorganization of the VRR

167
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law, and to assure that returning servicemembers are protected
in all aspects of their employment {except for pay and work
performed) as if they had been continuously employed during such
period of service.

Since 1940, veterans, reservists and members of the
National Guard have enjoyed varying degrees of protection that
assured their return to civilian pre-service employment
following military duty. During those 50 years, VRR law has
grxown in size and complexity. Nevertheless, since its last
substantial recodification in 1974, more than 600 court cases
hava further defined the limits of the law. Not surprisingly,
occasional confusion has resulted, leading to the need for this

bill.

I am pleased to note that S. 1095 draws in large part on
three years of hard work by a task force comprised of
reprosentatives of the Departments of Labor, Defense and
Justice, and of the Office of Personnel Management. The
majority and minority staffs of the Committee on veterans’
Affairs, in a bipartisan effort, have worked together and with
Administration officials to produce the bill we introduced last
Thursday, May 16. We will also be reviewing a very similar
bill, E.R. 1578, which passed the House on May 14. While there
remain a few technical matters to work out, I am confident that

all concerns can be resolved.

16t
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This area of the law, My. Chairman, can be highly
technical. But to the individual citizen~soldiers--the r:-n and
women on whom this nation has proudly relied in times of
military crisis--these rights are critical. Further, our total
force policy makes our country more dependent than ever on the
Reserve Components for essential military readiness. There can
be no clearer demonstration of this than the current situation
in the Persian Gulf, when many of our friends and neighbors
unhesitatingly traded business attire for desert fatigue

uniforms to protect our interests thousands of miles fxom home.

The purpose of S. 1095 is to clarify the rights of these
brave men and women. I am proud to be associated with such an
effort, and look frrward to reviewing the testimony on this bill

at our hearing today.
S§. 868

Mr., Chairman, S. 868, would restore certain educational
benefits available to raserve and active-duty personnel under
the Montgomery GI Bill to students whose course studies ware
interrupted by being called to active duty or given increased
work as a result of the Persian Gulf conflict. Tho pursuit of
education is an important one, and those individuals who not
only pursue academic excellence, but also answer the call to
duty of their country should not be penalized with the loss of
their educational benefits. This legislation would restore the

167
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full amount of banafits available to the student veteran as if

the interrupted course had not been taken.

H.R. 153

Mr, Chairman, R.R. 153 would amend title 38, United States
Code, to make miscellaneous administrative and technical
improvements in the operation of the United States Court of

Veterans Appeals.

Technically, the bill would eliminate the current 30-day
delay in the affective date of COVA decisions and make
discretionary, rather than mandatory, the return by the Court of
books, records, and diagrams submitted to the Court as part of

an administrative determination.

Administratively, the bill would direct the Court to
prescribe rules which establish procedures for the filing,
investigation, and ruling of complaints with xespect to the
conduct of any COVA judge; authorize the Chief Judge of the
Court to annually summon the judges of such Court to & judicial
conference in order to consider business of the Court and to
improve the administration of justice within the Court’s
jurisdiction; apply current Federal rules concerning the

disqualification of justices, judges, or magistrates to COVA;
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and require the Congressional Record to be distributed to the
COVA.

With respect to the individual COVA judges, the bill would
raise the salary of the associate judges from one equal to that
of a U.S. District Court judge--currently $125,100--to one equal
to the salary of a U.S. Court of Appeals judge--currently
§132,700--and would permit COVA judges to contribute five

percent of their basic pay to the Thrift Savings Fund.

§. 1050

S. 1050 would permit COVA to accept voluntary services and
gifts of personal property--such as law books and works of art--
and to establish unpaid law student intern and extern programs
similar to those operated by other federal courts. This bill,
Mr. Chairman, was requested by the Court and parallels authority
within the Article III courts.

Mr. Chairman, I look forward to hearing and reviewing

today’'s testimony.

16
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SENATOR JAMES N. JEFFORDS
SENATR VETERANS AFFAIRS COMMITTER
NAY 23, 1591

Mr. Chairman:

I would like to welcome members of the veterans services
organizations and officials from the Departments of Veterans
Aftairs, Defense, Labor, and Justice hers today to present
testimony concerning chang:a and improvements in veterans’
education and amploimsnt nefits and judicial review issues. I
am pleased to be able to have a chance to hear your valuable
injut on the legislation before us this morning.

Clearly, we all agree on the rtance and of §. 868, a bill
introduced by the Chairman of this committee, Senator Cranston.
§. 868 would restore educational benefits lost by members of the
Armed Forces a4s & result of being called up to active duty, or
being deployed and unable to complete the courses in whic

they wore enrolled.

Also introduced by Senator Cranston is S. 1095, the Uniformed
Services Emilcyment and Reemployment Rights Act of 1991. As you
all know, since shortly before World War II, employment
protections for members of the Armed Forces have baen in place to
ensure veterans that their civilian jobs would not be jeopardirzed
by their military service. However, over the years, many changes
have bsen made to the original law to meet the changing
circumstances of military duty. Consequently, the law has become
complex and difficult to interpret.

Recognigzing the inadequacy of the existing veterans loyment
statutes, a task force was formed in 1987 to determine what
revisions had to be made to meet the needs of today's veterans.
For three years task force members resenting the Departments
of Labor, Defense, Justice, and the Office of Personne
Management have worked to dra®t effective revisions. §. 1095 is
the result of their efforts.

It is very important to remember that because we are reducing the
size of our Armmed Forces, we must rely more and more on the
Reserves and the National Guard. while offering incentives to
retain and recruit personnel into the Reserves and National
Guard, we must also offer a guarantee that military service will
not result in the loss of their jobs.

And finally, I am looking forward to hearing testimony concerning
5. 1050, legislation requested by Chief Judge Nebeker of the
Court of Vaterars Appeals, and H.R. 153, the veterans Judicial
Review Amendments of 1991.

Thank you, Mr. Chairman,
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STATEMENT BY SENATOR AUAN K. SIMPSON
SENATE COMMITTEE ON VETERANS AFFAIRS, HEARING OF MAY 23, 1991

MR. CHAIRMAN, I APPRECIATE HAVING THIS OPPORTUNITY TO COMMBNT ON
THESE IMPORTANT ISSUES RELATING TO THE EMPLOYMENT AND EDUCATION OF
VETERANS AND THE COURT OF VETERANS APPEALS. THIS HEARING 1S AN
APPROPRIATE FORUM FOR THESE MATTERS WITH WHICH WE ARR ALL SO DEEPLY
CONCERNED.

1 WANT TO COMMEND THE ADMINISTRATION, AS WBLL AS THE CHAIRMAN AND
RANKING MEMBER, FOR WORKING SO DILIGENTLY TO INTRODUCE LEGISLATION
WHICH AMENDS THE VETERANS REEMPLOYMENT RIGHTS (VRR) LAWS. THE NEED TO
CLARIFY AND REVISE THESE LAWS IS UNMISTAKABLE. I BELIEVE THAT THIS
PROPOSAL IS A THOUGHTFUL AND TIMELY RESPONSE TO THE NEEDS OF VETERANS
AND ONE THAT MOST DEFINITELY DESERVES THE ATTENTION OF THIS COMMITTEE.

I KNOW THAT THE DEPARTMENTS OF LABOR, DEFENSE, AND JUSTICE, AND
THE OFFICE OF PERSONNEL MANAGEMENT HAVE ALL PLAYBD KEY ROLES IN
DRAPTING BOTH THIS BILL AND A SIMILAR BILL WHICH WAS RECENTLY PASSED BY
THE HOUSE OF REPRESENTATIVES. I TRUST THAT WEB WILL ALl WORK TOGETHER
IN RESOLVING WHATEVER TECHNICAL DISAGREEMBNTS MAY STILL REMAIN. IT IS
OUR RESPONSIBILITY TO ASSURE THAT THOSE CITIZENS WHO MAY BE PRESSED
INTO ACTIVE DUTY ARE TRBATED FAIRLY WHEN THEY RETURN TO THEIR JOBS. I
PLEDGE MY FULL SUPPORT FOR MEBTING THIS IMPORTANT OBJECTIVE.

I ALSO WANT TO EXPRESS MY SUPPORT FOR THE "BDUCATIONAL ASSISTANCE

AMENDMENTS" THAT THE CHAIRMAN HAS INTRODUCED. AGAIN, THESE PROVISIONS
ARE AN APPROPRIATE RBSPONSE TO THR BDUCATIONAL NEREDS OF THOSE SERVICE
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MEMBERS AND RESERVISTS WHEO SERVED IN THE GULF CONFLICT. THEY PROPOSE
THAT EDUCATIONAL ASSISTANCE BENEFITS BE RESTORED TO THOSE INDIVIDUALS
WHO HAD RECEIVED BENEFITS, BUT NERE UNASLE TO CONPLETE THEIR COURSSS
BECAUSE OF THEIR SBRVICE. ALL THOUGHTFUL PERSONS WILL AGREE THAT THR
FINE YOUNG MEN ARD WOMEN WHO HAVE SERVED THIS COUNTRY WITH SUCH
DISTINCTION SHOULD NOT LOSE ANY EBDUCATIONAL ASSISTANCE BENBFITS SBECAUSE
THEIR SERVICE PREVENTED THEM FROM COMPLETING T"IBIR COURSES. NE JUST
WILL NOT LET THAT HAPPEN.

PINALLY, I WOULD LIKE TO COMMBNT OCN THE COURT OF VETERANS APPRALS
LEGISLATION. WHILE THESE BILLS SEEN T0 BE NONCONTROVERSIAL FOR THE
MOST PART. I WOULD OFFER A CAUTIGNARY NOTE ABOUT THE PROVISION IN THE
HOUSE BILI. THAT REQUIRES EACH JUDGE OF TNE COURT TO BE PAID AT THE SAME
RATE AS JUDGES ON THE U.S. COURTS OF APPEAL. I UNDERSTAND THAT THE
RATIONALE FOR PAYING THE CHIEFP JUDGE AT THE HIGHER RATE IS T0
COMPENSATE HIM FOR HIS ADMINISTRATIVE DUTIES. BUT I DO HAVE SOME
RESERVATIONS ABOUT THE MERITS OF PAYING THE OTHER JUDGES AT THE HiGHER
RATE.

THE COURT QF VETERANS APPEALS IS AN ARTICLE I COURT, JUST LIKE THR
U.S. CLAIMS COURT OR THE U.S. TAX COURT, BOTH OF WHICH ARE PAID AT THE
SAME RATE AS U.S. DISTRICT COURT JUDGBS. I THINK THIS IS A PROVISION
WE MAY WANT TO REVIEW MORE CLOSSLY TO DETERMINE IF, IN FACT, THE
RESPONSIBILITIRS OF THE COURT WARRANT THIS PAY INCREASE. I UNDERSTAND
THAT THE MONETARY BFFECT OF THIS LEGISLATION WOULD BE ABOUT 37500 PER
JUDGE. COMPARED TO SOME OF THE OTHER THINGS WE DO AROUND HERE, THAT
MIGHT SEEM TO BE A PALTRY SUM OF MONRY, BUT I DO NOT BELIEVE THAT ALONE

IS SUFFICIENT REASON TO APPROVE THIS PROVISION. I WOULD URGE MY
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COLLEAGUES TO GIVE THIS PAY INCREASE A MORE THOROUGH REVIEW BEFORE
PASSING IT INTO LAW.

AGAIN, I THANK THE CHAIRMAN AND RANKING MEMBER FOR THEIR
LRADERSHIP ON THESE ISSURS. SOME OF THE LEGISLATION WE CRANK OUT OF
THIS COMMITTER TENDS TO BE A BIT DRY AND LACKING IN GLAMOR, BUT IT IS
SO VERY IMPORTANT TO THE VETERANS WHO BENEFIT FROM IT. I AM PRCUD TO
BE INVOLVED IN THESE MATTERS AND I LOOR FORWARD TO CONTINUING A
PRODUCTIVE SESSION.

17
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STATEMENT BY SENATOR STROM THURMOND (R-SC) BRFORE A HEARING OF THE
SENATE VETERANS AFFAIRS COMMITTEE REFERENCE VETERANS EDUCATION AND
EMPLOYMENT AND THE COURT OF VETERANS APPEALS, THURSDAY, MAY 23,
1991, RUSSELL 418, 9:30 AN,

NR, CHAIRMAN:

1t is a pleasure to be here today to receive tastimony on
sevaral pieces of veterans legislation, includings 1) 5. 868, a bill
to improve educational assistance benefits for members of the armed
forces who served on active duty during the Persian Gulf Wary 2)
§.1095, the Uniformed Services Employment and Reemployment Rights
Act; 3) the Court of Veterans Appeals pay raise legislation; and 4)
S. 1050, legislation to allow the Court of Veterans Appeals to
accept voluntary services, gifts, and beguests.

Mr. Chairman, I would like to commend you and the ranking
minority member, Senator Specter, for scheduling this hearing. I
also want to take this opportunity to extend a warm welcome to the
distinguished group of witnesses present today. It is gcod to see
that Chief Judge Frank Nebeker is with us today. It has been a
little over two years since the Court of Veterans Appeoals was
established and Judge Nebeker has shown the able leadership
neccesary to the success of the Court’'s mission of protecting the
rights of our veterans. The welfare of veterans has always been a
matter of utmost concern to me, and I am pleased to hear from each
of the witnesses this morning.

Due to the tremendous Federal deficit and the struggle to get
the budget under control, all Senate committees face the difficult
task of weighing competing demands for limited Federal resources. At

the same time, we must remain committed to providing the best of
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care for the brave men and women who have served in the armed
forces.

The testmony presented here today will help this committee to
make well-informed decisions and I want to thank the witnesses for
the insight they will share with us.

Mr. Chairman, I must leave to attend another meeting at this

time. I look forward to reviewing the testimony.

-2 -

END
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May 23, 1991
Mr. Chairman and Distinguished Members:

Thank you for the opportunity to present testimony on the
Uniformed Services Employment and Reemployment Rights Act. I
certainly support the Committee’s effort and recognize your
coanitment toward strengthening the vetarans' reesployment rights
program through a new Uniformed Services Employment and
Reemployment Rights Act.

The citizen soldier is an American tradition. Throughout
our history, Americans have left their civilian pursuits to
defend the nation and the principles of liberty and justice we
cherish. The recent conflict in the Middle East has bsen no
exception. Thousands of men and women serving in the National
Guard and other military reserve components were called to active
duty to respond to an act of aggression that challenged and
threatened all who valus freedom and rule of law. In addition,
experienced merchant seamen left other lines of work to staff
cargo and Navy vessels going to the theater of operations. some
have come back, others soon will return. They have and will be
coming home -- returning to their families and to the civilian

sndeavors thay interrupted to serve our nation.
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Sinca 1940, the existing Veterans' Reemployment Rights law
has protected employees who leave civilian jobs for voluntary or
involuntary service in the regular military forces. Upon
complation of their military service, they are entitled to return
to their previous civilian jobs or similar jobs with the precise
seniority, status and rate of pay they would have attained if
they had remained continuously employed. Throughout the ysars,
ansndments to the law have given Reserve and National Guard
nembers the right to leaves of absence from their civilian jobs
t> participate in military training, and have protected them from
Service-related discharge or discrimination in employment by

their employers.

Under the Total Force Policy, adopted by the Department of
Defense in 1973 and recently validated by Operation Desert S’ oarm,
our country is more dependent thsn ever before upon the Reserve
Components. An essential element of readiness is participation
in training necessary to maintain and enhance military skills.
Resarve Component persornsl are uniikely to be willing teo
participate in such training unless they can ba offered
reasonable assurances that they will not suffer harm with respect
to their civilian jobs and careers. For this reasen, the
effective enforcement of reemployment rights is more important

than ever bafore.
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After a thres-year effort by a Task Force of interested
federal agencias, the Administration proposed a comprehansive
revision of the Vaterans' Reemploymsnt Rights statuta to sacure
the reesploymsnt rights of servicemembers. The need for this
revision vas magnified during this latest militory action when
large numbers of Reserve and National Guard mexbers were
activated and some weaknessas in the Veterans' Reemployment

Rights law became more apparent.

The Administration's proposal, which has been substantially
sdopted by the House of Representatives as H.R. 1578, is designed
to establish clearly the rights of servicemenbers and the
rssponsibilities of employers through clear, simple statutory
language. The Administration's intent slso was to ensure that
rights under the existing statute and its case law would be
improved or preserved. 1In addition, we sought to reduce case
loads and litigation through more timely resolution of

differences.

Wae are very pleased that the Committea's leadership has
proposed legislation that would accomplish many of these
improvements, while also retaining and continuing the basic focus
and rights of the current law. For example, &. 1095, like H.R.

1578, would:
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- Help closa gaps in health insurance rnoverage,

- Contin'e to provide sinilar protections for Federal
snployess and non-Fedaral employees,

- Eliminate distinctions between categories of military
training and service,

- Make the law more understandable,

- Outlaw employer reprisals for claimants, and

- Assist recruitment and retention of reservists and
menbers of the National Guar® to support the Total
Force Policy through better job protection.

We are in tha procass of analyzing the provisions in S. 1095
and comparing them to the Administration's proposal and the
House-passed bill, H.R. 1578. We will supply vritten viaws on

S. 1095 as soon as possibla,

We cun poeint out at this time that the Senate 1ill differs
in some .mortant areas from the House bill. The Hous: bill,
wvhich we support, provid.s for up to :8 months of insuvrance
coverage and the employes 1y be reqiired to pay the zatire cost.
The Ho.se provislca or irsurance is similar to the continuation
of health benefits required urder the Consocliuated Omnibus Budget
Reconciliatisr Act of 1985 (CURRA) for terminated employcas:
COBRA requires up to 18 montlis of continued Coverage and
specifies that beneficiarie= may be required to pay the total

copt of group coverage plus I percent rfor administrativa costs.
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We object to the Senate's requirement that all employers provide
insurance for up to 18 months with the enployee's payment not to
exceed 102 percent of the premiunm required of other emplovees.

Another troublesome provision of the Senate bill requires
all employers, private sector and the Federal Government, to
provide annual leave with pay during the employea's period of
absence for military service subject to the policy or practice of
the employer. It is unclear whather provision of leave is guided
by the employer's policies with respect to other employees on
leave of cbsence or furlough, or whether accrual of leave is
guided by the employer's policy for employe-s in active work
status. We support the House bill on t..is issue, which would
entitle employees absent for service in the uniformed services to
the same accrual of leave that other employees on furlough or

leave of absence have.

S. 1095 would increase direct spending; therefore it is
subject to the pay~as-you-go requirement of the Omnibus Budget
Reconciliation Act of 1990 (OBRA). Offsets to the direct
spending must be included as required by OBRA. The OMB is

working on an estimate of the direct spending impact of the bill.
We have some Other suggestions for changas to the bill which

can provide further improvements. H.R. 1578, which the

Administration supports, applies VRR protections to all seven
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uniformed servicas, which include the five Armed Forces plus the
Public Health Service and the commissioned corps of the National
Oceanic and Atmospheric Administration (NOAA).

The Houss bill also covers the Merchant Marine Service “when
desensd necessary by the Ssecretary of Defenss in the interests of
national defense.” During Operation Desert Shield/Storm, the
Nation called upon experienced seamen to lesave their jobs in
other lines of work to operace vessels carrying military carge to
th3 Persian Gulf area. The Department of Defense and :the
Department of Transportation have informed us that according
rsenployment rights to such persons would be very helpful in
ansuring their availability if they are needed again.

We would also point out that S. 1095 omits the House-passed
provision authorizing the President to designate any other
category of persons & "uniformed service® during time of war or
national smergency. During World War II, particularly, scme
persons (e.g., women's Air Service Pilots) who were coasidered
nivilians performed important, arduous, and dangerous service
under military~like conditions. It is important that the
President have the authority to address thess situations as they

arise without having to ask Congress for special legislation.

Another aresa of concern involves pensions. The language of

5. 1095 needs soma clarification in this area. Without changa

181



178

-7 =
the psnsion language could lead to unintended results with ragard
to the crediting »f servics for benefit accrual purposes under
those plans where contributions are related te current services.
Employer contributions to "definsd contribution® plans are
commonly sst as & percentage of pay. Requiring crediting of
ssrvicae for benefit accrual purposes would have no real meaning

in this context and could laad to confusion in interpretation.

In addition, the intelligence community agencies have sone
concerns regarding the enforcement Procedures involving their
employees. The Administration will sublmit language to resclve

this concern.

There also is a saction in the proposed Senate bill which
requires the Department, through my office, to undertake an
outreach or public information campaign to inform veterans of
their reemployment rights. Such a requirement is an unnecessary
repetition of a vigorous, on-going public information campaign
that the Secrstary initiated several months ago and that has
alrsady sxceeded our sxpectations in terms of its success. These
efforts ir-lude national radio and television Puklic Service
Anncuncenents featuring Secretary of labor Lymn Martin and
General Colin Powell, as well as flyers, fact sheets and the
establishment of a toll-free hotline for veterans' reemployment
rights information. (1-800-442-2VET.} This statutory
requirement would add littla to efforts already undertaken but
could negatively impact on our abilities to undertake other
needed activities.

In conclusion, we look forward to working with the Committee

to clarify and simplify the current veterans' reemployment rights

statute and to resolve the issues I have addressed.
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PREPARED STATEMENT OF

HONORABLE STEPHEN M. DUNCAN
ASSISTANT SECRETARY OF DEFENSE FOR

RESERVE AFFAIRS

HEARING BEFORE THE
COMMITTEE ON VETERAN'S AFFAIRS
UNITED STATES SENATE

ON EDUCATION AND EMPLOYMENT LEGISLATION

MAY 23, 1991
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Mr. Chairman end Members of the Comittee.

1 am very plessed to oppesr betore you today to discuss the
proposed legislation which would amwid Chapter 43 to Title 38 of
the United States Code, involvinu reemployment rights of military
veterans. As you have requested, I will slso comment on S. B8,
a bill to improve educational assistance benefits for members of
the Armad Forces who ware called to activa duty in support of the
Persian Gulf conflict.

Tha fundamental right protected by the provisions of Chapter
43 is the right of reinustatement to employment following military
service, including protectfun of soniority, status, and rate of
pay. Statutory employment protections for members of the Armed
Forces were firsé enacted just prior to the Second World War.
Provisions extendirg empioywent protections to cover training in
+he Reserve components were added in 1251. Other important
provisions affecting Pecervists wese 3dded in 19€0. In 1968,
sdditional protection was adopted which prohibitu dilscharge
from employment or denial of promotion or otrer incidents of
employment, because of an individusl's membership in the Reserve
components. MAn important provis on prohibiting discrimination
against Reservists in tha hiring process were added in 1986.

These statutory Provisions are of immense importance to
the Department of Defense generally and to the mambers of the
uniformed services in particular. They are espxcially important
to members of the National Guard and federal Reserve forces.
Over 80 percent of the enlisted members of the Selected Reserve
and nearly 90 percent of the officers are employed in the
civilian sector. Whatever incentives may be put in place to
encourage recruitment ~and rctention in the Reserve components,
the incentives are almosi certain to be inadequate if Reservists
are not confident that their militery service wi:l not reswi® in
the loss of their full-time civilian employment.

The progressive piecomeal changes which have been made to
the current veterans' Reemployment Rights statute, changing
circumstances and reguirements associated with military duty,
and new laws and practices covering pension plans and health
benefits, have msde the current statute complex and difficulr to
interpret. To the extent that ambiguities exist, they have
potentislly serioua c.nsSeguences with respect to the basic right
provided by the statute -- reinstatement to previous employment,
following wilitary service. Indeed, on February 1%, 1991, the
U.S. Supreme Court agreed to consider a case involving the
reemployment rights of a Reservist because of an ambiguity in
the current statute. The isusue in question has been decided
differently by the fedexal circuit courts of appeals.
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As a former Assistant United States Attorney, 1 have had
first-hand experience in represonting the government in cases
where ambiguitics of law raise doubts about the intent of
Congress. Consequently, I balieva that a revision to the current
statuta is required to ensure that we can continue to meet the
original intent of Congress in establishing reemployment rights
for vetarans -- i.a., the elimination of disincentives to
military servica caused by a fear of loss of civilian eaployment
opportunities. .

Recognizing that progressive changes in the statute coupled
with changing circumstances of military duty have resulted in a
law which needs comprehensive revision, an Interagency Committee
was formed in 1987 to review the current law and to recommand
legislative changes. Representatives from the Departments of
Dafensa, LabOr, Justice, and veterans Affairs joined in the
effort. The proposed legislation which is the product of the
Interagency Committee has received s detajled review within the
Adoini{stration. The result of this extended and concentrated
effort is the proposed "Uniformed Services Employment Rights Act
of 1991, " which was forwarded to the Congress this March.

Lagt week H.R. 1578, which encompasses the essence of the
Administration's proposal, was psssed unanimously by the House ©of
Represantatives. We have also raeviewsd 5. 1095, the bill which
you introduced last week to clarify and improve the veteran's
Reamploysmant Rights law. While S. 1095 differs in format fronm
the Administration's proposel, it is not, fn our view, at
variance with the Administration's proposal on most important
matters of substance. There are a number of technical issues
which we believe should be sddressed in furtherance of the
most affective and efficient operation of the law, however. I
would ask that we be allowed to provide these technical concaerns
for the record.

It is important to note that the proposed legislation would
apply to members of all soven uniformed Services who return to
civilian life sfter military duty or trasining, not just
Roservists. We believe it important that all saven uniformed
Services be covered by the statute and that there be stand-by
provisions to provide employment protections to the Merchant
Marine in certsin emergency situations. I have been informed by
the pepartment of Labor, however, that tha great majority of the
cases which it handles involve Reservists. Moreover, the cases
involving Reservists are among the most complex.

In considering these matters, Congress has concluded that

"the support of employers and supervisors in granting employees a
leave of absence from their jobs to participate in militery
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training without detriment to earned vacation time, promotions,
and job benefits is essential to the maintenance of 8 strong
Guard and Reserve force." I agree. The Department of Defense
also subscridbes to the view of Congress that enthusiastic
voluntary cooperation and support from employers is critical to
successful Reserve prograas, buet that statutory protections and
an enforcement mechanism form & necessary foundation for this
cooperation.

It was focr the purpnse of fostering cooperation,
understanding and voluntury support by employers of their
employea-Resarvisis that the National Committee for Employer
Support of the Guard and Reserve, an agency within ny office, was
originally estsblisked. Through effective communication of the
role and importance of Reserve forces within tha Total Force, we
believe that wa can gain the support of employers in establishing
personnal policies and practices that will encourage, or at lesst
not obstruct participation by their employees in Reserve
programs.

The Nationasl Committee is a grass roots organization which
supports state-level Employer Support Coamittees, involving over
3,700 volunteers who are influential members of local business,
labor, and professional communities in all fifty states, the
District of Columbia, Puerto Rico, the Vvirgin Islands, Guam and
Saipan. The National Committee develops public information
programs, including television and radio spots which are directed
at employers, supervisors and the public to increase the
understanding of the roie of National Guardsmen and Reservists in
the Total Force and the importance of military training time.

The Committee establishes contacts with professicnal, business
and labor associations and seeks to ohtain official statements of
support from associations and their member firms.

The National Committee also works to foster understanding of
tha legal rights and obligations of both citizen-soldiers and
thir employers. During Operations DESERT SHIELD/STORM,
additional telephone banks and a 24-hour telephone watch were
aestablished to answar 8 wide range of questions from both
Raservists and employers. Volunteer civilian members of the
National Committee in the individual states were asked to visit
mobilization sites to answer qQuestions about employer-related
matters. Difficult or complex gquestions were referred to
rapresentatives of the Department of Labor.

The great majority of employers want to do what is right and
are supportive of their employee-Reservists who join and serve in
the Armed Forces. During Operations DESERT SHIELD/STORM, many
emplovers have gone far beyond what the law requires in support

15t



188

of their employee-Reservists who have been activated. The
proposed ststute which we are discussing this morning would serve
as an i{important reference point for such support.

Fermit me to briefly outline what I believe to be some of
the most important features of our proposal. First it would
eliminate distinctions in the protections offared under the lew
based on categories of persons or types of duty. Many of the
existing distincti{cis are no longar warranted, nor ara they
relevant to the em loyment relationship. Under existing law,
for example, those jarsons who enter active duty for s period of
less than four years have 90 days within which to apply for
reinstatement with their former employer. Reservists entering
training duty (other than initial active duty for training in
excoss of 12 consecutive weaks), must report for work at the next
scheduled work period after their return. Those who perform
initial active duty in exceus of 12 weeks or are ordered to
active duty under section 373b of Title 10, United States Code,
for any period of time, have 31 days within which to apply for
reemployment.

These distinctions are unlikely to be of concern to
employers. The most significant factor to an esployer is the
length of time the employee is absent. Under the proposed
revision, the time period which the returning servicemembar will
have in which to report to his or her preservice employer will
depend upon the duration of the service or training. For
example, a member whose service wes for fewer than 31 days will
be required to raport to work on the first day after completion
of the service. If the service was 181 days or more, the mesber
will have up to 90 days to request reemployment and report for
work. This will be essier to understand and apply.

Second, the proposed legislation would clesr up existing
confusion on the length of military training that is protected.
The currant statute protects the employment of Resexvists who
perform military training duty but it does not expressly address
the timing, frequency or duration of the training. The federal
courts of appeals are divided on the proper interpretation of the
law on this point. It is self evident that & Reservist must know
with certainty when he or she complies with orders to military
training duty that the legitimacy of the orders with respect to
the timing, frequency or duration of training will not be
questioned. The legislation proposed by the Administration, and
in slightly different form that passed by the House of
Representatives, would eliminate the confusion on this point.

Q
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A third important feature of the proposed legislation would
be its clarification of the esisting coverage of fedaral
employees. The amendments to Title 38 of tha United States Code
would reiterate that the reemployment obligation applies to the
federal governent just as it applies to any other employer. The
Administration proposal would add a new Chapter 92 to Title 5 of
the Code. The proposed new chapter would make it clear that the
federal government should be a model employer with respect to the
purposes and policies set out in the employment rights law for
pembers of the uniformed services. It would also cClarify
appellate proceduras under which federal esployees could seek to
enforce reamployment rights if a federal agency were to fail or
refuse to comply with it obligations under the law. In this
respect, we believe that representation of Federal employees by
the Office of Special Counsel (O0SC) should be limited to the
Merit Systems Protection Board Representation of Federal
employees by the OSC in Federal Courts, in section 4333{e) of
§. 1095 is not, in our view, warranted.

The final feature of the proposed legislation which I want
to note here is its treatment of health and pension benefits.
The importance of these benefits has greatly increased since the
last major revision to the Veterans' Reemployment Rights statute.
During this pericd of time, other foderal laws, such as the
Employece Retirement Income Security Act (ERISA) and the
Consolidated Omnibus Budget Reconciliation Act (COBRA), have been
enscted. The proposed legislstion would set out clear and
reasonable rules relating to these benefits which are fair and
consistent with other legislation in the benefits area. It would
also ensure that National Guardsmen and Reservists do not lose
hoalth or life insurance benefits, for themselves or their
dependents, becsuse of the performance of short tours of training
duty. The provisions of the legislation which relate
to health benafits would, in my judgment, effectively complement
those provisions relating to health insurance reinstatement
upon reemployment that were included in the Soldiers’ and
Sailors' Civil Relief Act Amendments of 1991 which was enacted
on March 18.

Thexre are many other positive features of the legislation
which we have proposed and which you are considering today. As I
indicated earlier, I believe the bill which you introduced last
week is consistent in intent and generally consistent in
substance, Mr. Chairman, with the proposal submitted by the
Administration. I believe the provisions of this legislation
will provide important protections not only for the thousands of
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National Guardsmen and Reservists who have sarved during
Oparations DESERT SHIELD/STORM, but also fOr those citizen~
soldiers, cailors, Marines, asirmon, and coast guardsmen who will
continue to be a critically important part of the Total Force in
the futurs.

Finally, Mr. Chairman, and with reference to a2ll members of
the Aimed Forces who ssrved in support of ths conflict in the
Persian Gulf, I believe that the provisions of S, 868 which you
have introduced would add important protection with respect to
unanticipated consequences of military service on sducational
assistance benefits. I would offer only two suggestiors in the
interest of perfecting this propusal. First, I believe that its
provisions ghould include all members ordered to active duty in
support of Operations DESERT SHIELD/STORM. This would then
include members of the Individual Ready Reserve and Retired
members within the provisions of the bill. Secondly, I would
recommend that the provisions of Section 2 of the bill, with
respect to the delimiting date, be modified. We would suggest
that it provide that a memboar whose eligibility for educational
assistance under the provision of Chapter 30 of Title 10, United
States Code, is affected as the result of the member'’s active
service in support of the Persian Gulf conflict, be granted an
additional period of eligibility equal to the length of such
service, if needed. This approach, while accomplishing the
objective you intend, would preclude the imposition of an
additional administrative burdan on the Selected Reserve
educational assistance program which {s already overburdened.
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Mr. Chairman and Members of the Committee:

We appreciate the opportunity to provide our views on
§. 1095, the "Uniformed Services Enmployment and Resmpployment
Rights Act of 1991,7 which would amend Chapter 43 of Title is,
United States Code (Veterans Reemployment Rights). #e welcome
the Committee’s interest in this important area, which is
especially timely in light of the recent successful efforts of
our military forces in the Persian Gulf.

As you kiow, the Administration submitted to the Congress,
in March 1991, a bill to amend the Veterans Reemployment Rights
{*VRR”) statute. And, on May 14, 1991, the House of
Representati<-es passed its own version of that bill, H.R. 1578,
the *Uniformed Services Employment and Reemployment Rights Act of
1891.% Although different in some relatively minor respects,
H.R. 1578 closely resembles the Administration’s bill, which the
Department of Justice fully supports.

The present VRR statute (38 0.8 . §§ 2021~2026) was first
enacted shortly before¢ World wWar II and has been amerded many
times over the years. The fundamental right provided by the law
for veterans, reservists, and National Guard menbers is the right
to reinstatement to their former positions, as if they had never
left, following completion of active duty military service or
training.

The Department of Justice and our United States Attorneys,

together with the Department of Labor, have been closely involved
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with the implementation of VRR rights since, if disputes with
private sector employers cannot be amicably resclved (and, by
far, most of them are), the statute gives a right to the service
member to have the Department of Justdce represent him or her in
a court action agéinst the employer.

Problems have arisen with the implementation of the current
statute, particularly in the area of reemployment rights for
reservists, since our military has increasingly relied upon the
use of reservists in recent years. Years age, reservists and
National Guard members usually performed their training on
waekends and at two-week summer camps. Now, they are often
required to spend several months or years in training and, as in
Operation Desert Storm, may be called up for extended periocd- of
active Jduty service.

In some cases, employers have objected to extended absences
for reservists and guard members. A gdood example of this is a
recent case involving a regquest by *“Sky” King, a sergeant major
in the Alabama National Guard, for a three-year leave of absence
from his emplcyer to become the State Command Sergeant Major, a
full-time position reguiring a three-year commitment. The United
S5tates Court of Appeals for the Eleventh Circuit held that a
three-year leave of absence is per g€ unreasonable and that the
employer had no obligation under the VRR statute to grant such a
leave request. Xing v. St. Vincent’s Hospital, 901 F.2d4 1068
{i1ith Cir. 1990), cert. granted, 59 U.S.L.W. 3545 {(U.S. Feb. 19,

1991) (No. 90-889).

14,
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other courts have also applied a8 "reasonableness® test to

determine whether a leave of absence requested by a reservist or

guard member is allowable. S$See, ©.4., Gulf States Papex Coxp. V.
logram, 811 F.2d 1464 (1ith cir, 1987); lee v. City of Pensacola,
§34 F.2d 8§86 (5th Cir. 1981). But see Kolkhoxst v, Tilghman, 897
F.2d 1282 (4th Cir. 1990).

At our reguest, the Supreme Court granted cexrtiorari to hear
the King case. We believe the case was wrongly decided since, in
our view, under the existing VRR statute, courts should not
impose their own concepts of “reasonableness® on the length of
leaves of absence which military necessity may require for
reservists and guard members. <Cases such as the King case and
others, however, have highlighted features in the existing VRR
statute that are not well-adapted to the meodern *total force
pelicy,” which is dependent upen the reserve components,
including the National Guard, for essential military readiness.

In recognition of the need to modernize the existing VRR
statute, an interagency Task Force was formed in 1987 to review
the current law ar * recommend changes which would preserve
and maintain the ba. .. rignts of the existing statute, but which
would clarify, strengthen, and modernize the law. The
Departments of Defense, labor, Justice, and Veterans Affairs,
and other interested agencies participated in the effort. The
Administration’s bill is the product of this effort. We believe
that the bill would help aveoid litigation where possible or, at

least, make such litigation less expensive and time-consuming for
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veterans and employers alike. We also believe that passage of an
updated and modernized VRR bill would significantly aid our
represantation of veterans in court when that hecomas necessary.

Many of the provisions of the Administration’s bill are
included in S. 1095, which we largely agree with and believe
woulad reduce and simplify litigation of VRR cases. Wa do,
however, have certain cbjections to §. 1095 in its present form
which are important to point out to the Committee.

First, we object to section 4333(e), which provides that
federal employees may be represented by the Office of Special
counsel (70S5C®) before both the Merit Systems Protection Board
{"MSPB”) and the federal courts in appeals from MSPB decisions.
The proposal for OSC representation of federal employees would
create a serious conflict of interest for OSC attorneys because
their ecplcyer -- the executive branch -- would be the defendant
in the suit. Moreover, the OSC representation of the employee
could create the constitutionally troubling impression that the
executive branch was taking inconsistent positions before an
Article III tribunal. There is no comparable provision in the
law providing for OSC representation of federal employees in any
other type of case. While the 0SC has authority, under 5 U.S.cC.
§ 1212, to prosecute actions before the MSPB against federal
agencies and individual tederal employees engaging in prohibited
personnel practices, those actions are brought in the name of the
O05C, not in the name of aggrieved employees. OSC’s role in such

cases is prosecutorial: it institutes MSPB actions to enforce the
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law, but does not act as atterney for the aggrieved individuals.
And the 0SC has no right of appeal to the federal courts from an
adverse board decision in such cases. Although the aggrieved
enployee may appeal from the board’s decision, he must d0 so pro
5 or ratain private counsel.

while we fully support the notion that the Federal
Government should be a model employer with respect to VRR rights,
federal employees are adeguately protected by section 2029 of the
Administration’s bill (which provides for 0SC reprasentation
before the MSPB, dut not before the federal courts), and also by
the general obligation of federal agencies to cooperate with each
other in complying with Congressional mandates. The Executive
Branch has been very successful in resolving the complaints of
its employees. We understand that, over the past decade, only a
handful of VRR cases have been brought before the M5PB under the
existing procedures set forth at 5 C.F.R. & 353, We should also
note that section 2041 of H.R. 1578 is consistent with section
2029 of the Administration’s bill. It provides for OSC
representation of federal employees in actions before the MSPB,
but not before the federal courts. We urge deletion of section
4333({e) of S. 1095. The Committee should adept the
Administration’s proposal with respact to the repressntation of
federal employees claiming entitlement to VRR benefits.

Second, S. 1095, in sections 4333(c)(4) and 4334 (c){2)(B),
authorizes the MSPB and the district courts, respectively, to

award attorney fees (and ~ther litigation expenses) to prevailing
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employees. We do not bslieve that these fee provisions are
necessary, since federal raepressntation would be available, at no
cost, to employess with meritorious cases. In addition, such fee
provisions may encourage litigatior. that could otherwise be
avoided. Aggrieved epployees may choose to retain private
counsel and institute lawsuits, rather than sesek the assistance
of the Dapartment of labor, which has historically had a high
rata of success in resolving these disputes amicably and
obtaining voluntary compliance with the law.

We should also note that ssction 4333{c){4) authorizes the
MSFB to award attornay feas to a federal employee whether he is
represented by the 0SC or private counsel, while section
43348(€) (2) (B) authorizes the district courts %o award fees only
when the employee is represented by private counsel, and not when
represented by the Department of Justice. This appears
inconsistent.

Third, we urge the Committee to adopt section 2022(a) of the
Adpinistration’s bill. That provision states that:

The provisions of this chapter are intended to

be libkerally construed in favor of persons with

entitlements under this chapter and to be

interpreted according to their plain and common

meaning, except as specifically provided herein.
This language is intended to codify the statement of the Supreme
Court that the VRR statute should be *liberally construed for the
benafit of those who left private life to serve their country.”
Fishgold v. Sullivan Drydock and Repair Corp,., 328 U.S. 275, 285
(1946). sSection 2022(a) of the Administration’s bill
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appropriately reflects the view of the courts that VRR
legislation should be construed in favor of veterans. This
provision should de jincluded in the Committee’s bill, as it will
undoubtedly assist us when litigation is necessary.

Finally, we also urge the Committee to adopt the definition
of "uniformed services” set forth in section 2023(11) of the
Administration’s bill and in section 2023(12) of H.R. 1578. The
definition of *uniformed services” contained in S. 1095 at
section 4303(9) is significantly narrower than that set out in
the Administration’s bill. Section 4303(9), for example, does
not include the Merchant Marine or the commissiocned corps of the
National Oceanic and Atmospheric Administration, and it does not
provide for the inclusion of other categories of persons as
designated by the President in time of war or national emargency

Thank you for this opportunity to present our views.
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STATENENT OF
HONORABLE CONSTANCE BERRY NEWNAN
DIRECTOR, OFFICE OF FERSONNEL MANAGEMENT
before the

COMMITTEE ON VETERANS’ AFFAIRS
UNITED STATES SENATE

at a hearing on
S. 1095, TO AMEND THE VETERANS REEMPLOYMENT
RIGHTS LAW

MR. CHAIRMAN AND MEMBERS OF THE COMNITTEE:

THANK YOU FOR INVITING ME TO JOIN YOU TODAY TO DISCUSS
S. 1095, THE "UNIFORMED SERVICES ENPLOYMENT AND REEMPLOYMENT
RIGHTS ACT OF 1991."

§. 1095 WOULD REVISE AND RESTRUCTURE THE 350-YEAR-OLD
VETERANS'/ REEMPLOYMENT RIGHTS (VRR) LAW WHICH PROTECTS
EMPLOYMENT INTERESTS WHEN A CIVILIAN IS ABSENT TO PERFORM
ACTIVE NILITARY DUTY OR TRAINING. AS COULD BE EXPECTED WITH
ANY LONG-STANDING LAW, VRR PROVISIONS HAVE BEEN AMENDED
REPEATEDLY OVER THE YEARS AND HAVE BEEN SURJECT TO NUNEROUS
JUDICIAL INTERPRETATIONS, S0 THAT THEY HAVE BECOME DIFFICULT
AND CUMBERSOME TO ADMINISTER. ESSENTIALLY, S. 1095 FROPOSES
A COMPREHENSIVE REFORN OF THE VRR LAW TO: ESTABLISH UNIFORM
DEFINITIONS OF RIGHTS AND BENEFITS, SINPLIFY THS DETERMINA-
TION OF ELIGIBILITY AND ENTITLEMENTS, AND CLARIFY AND IMPROVE
PROCEDURES FOR ENSURING TIMELY COMPLIANCE WITH THE LAW.
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EARLY THIS YEAR, THE DEPARTMENT OF LABOR TRANSMITTED A LEGIS-
LATIVE PROPOSAL TO CONGRESS WITH THE SIMILAR PURPOSE OF
STRENGTHENING AND CLARIFYING STATUTORY EMPLOYMENT PROTECTIONS
FOR VETERANS. ON MAY 14th, THE HOUSE PASSED H.R. 1478, WHICH
SHARES THE PURPOSE OF S. 1095. THE ADMINISTRATION EXPRESSED
STRONG SUPPORT FOR PASSAGE OF H.R. 1578.

OPM STRONGLY SUPPORTS EFFORTS TO MAKE THE STATUTORY ENPLOY-
MENT PROTECTIONS FOR VETERANS AND RESERVISTS STRONGER AND
CLEARER. I WILL GENERALLY DEFER TO THE DEPARTMENT OF LABOR
FOR & FULLER ANALYSIS OF THE DETAILS OF, AND THE DIFFERENCES
BETWEEN, THE SENATE AND HOUSE PROPOSALS FOR AMENDING THE VRR
LAW.

I WOULD NOTE A SERIOUS CONCERN WITH SEVERAL PROVISIONS OF
§. 1095 REIATED TO CIVILIAN EMPLOYEE FRINGE BENEFIT
PROTECTIONS DURING ABSENCES FOR ACTIVE NILITARY DUTY THAT GO
BEYOND PRESENT FEDERAL PERSONNEL LAWS. IN THE AREAS OF
HEALTH AND LIFE INSURANCE, FOR EXAMPLE, THE BILL WOULD
REQUIRE CONTINUATION OF FEDERAL EMPLOYEES HEALTH AND LIFE
INSURANCE COVERAGE, WITH GOVERNMENT CONTRIBUTION, FOR 18
MONTHS 1IN LIEU OF THE 12 MONTHS CURRENTLY AVAILABLE TO
EMPILOYEES ON LEAVE WITHOUT PAY. THE BILL ALSO ENTITIES‘
EMPLOYEES TO ACCRUE AND USE ADDITIONAL ANNUAL LEAVE DURING
ABSENCES FOR MILITARY SERVICE. FINALLY, THE BILL WOULD

194
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REDUCE THE DEPOSIT THAT IS NOW REQUIRED FOR MILITARY SERVICE
CREDIT UNDER THE FEDERAL ENPLOYEES’ RETIRENMENT SYSTEN.

S. 1095 WOULD INCREASE DIRECT SPENDING. THEREFORE, IT IS
SUBJECT TO THE PAY-AS5-YOU-GO REQUIREMENT OF THE OMNIBUS
BUDGET RECONCILIATION ACT OF 1990. OFFSETS TO THE DIRECT
SPENDING MUST BE INCLUDED AS REQUIRED BY THAT ACT. OMB IS
WORKING ON AN ESTIMATE OF THE DIRECT SPENDING IMPACT OF THE
BILL.

THE FEDERAL GOVERNMENT, AS AN EMPLOYER, HAS A LONG-STANDING
TRADITION OF SUPPORT TO AND ENCOURAGEMENT OF EMPLOYEES IN OUR
RESERVE SYSTEN AND HAS A REPUTATION FOR ALREADY OFFERING
CONSIDERABLY MORE BENEFITS TO RESERVISTS THAN MANY EMPLOYERS.

AS YOU KNOW, EMPLOYEES ARE ENTITLED TO BE REEMPLOYED 1IN THE
POSITION THEY LEFT, OR AN EQUIVALENT POSITION IN THE AGENCY.
THEY RETAIN ALL THE RIGHTS AND BENEFITS WHEN THEY RETURN THAT
THEY WOULD HAVE HAD IF THEY HAD NEVER LEFT,

TO ENSURE THAT THESE RIGHTS ARE PROVIDED, THE MERIT SYSTEMS
PROTECTION BOARD (MSPB) EXERCISES THE RESPONSIBILITIES OF
THE FORMER CIVIL SERVICE COMMISSION TO HEAR ANY APPEALS
ARISING FROM EMPLOYEES WHO FEEL THAT THEY HAVE NOT RECEIVED
ANY OF THE RIGHTS PROVIDED BY LAW. HISTORICALLY, VERY FEW
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APPEALS HAVE ARISEN, AND THOSE THAT HAVE ARE ALMOST ALWAYS
THE RESULT OF MISUNDERSTANDING RATHER THAN MALICE. THE SMALL
NUMBER OF CASES IS QUITE SIGNIFICANT, GIVEN THE FACT THAT
FEDERAL EMPLOYEES MAKE UP A VERY LARGE PORTION OF THE
RESERVES~-AN ESTIMATED 10 PERCENT.

OFPM DOES HAVE A ROLE IN HELPING FEDERAL AGENCIES UNDERSTAND
THEIR OBLIGATIONS TO EMPLOYEES RETURNING FROM MILITARY DUTY,
AND 1IN INFORMING EMPLOYEES OF THEIR RIGHTS. WE HAVE
EXTENSIVELY REVISED, UPDATED, AND CLARIFIED OUR INFORMATIONAL
MATERTIALS IN THIS AREA IN THE LAST SEVERAL YEARS.

IN RESPONSE TO THE MASSIVE DEPLOYMENT OF RESERVISTS TO THE
PERSIAN GULF, OPM HAS INCREASED OUR COMMITMENT TO ENSURING
THAT THE FEDERAL GOVERNMENT FUNCTIONS AS A MODEL EMPIOYER
WITH RESPECT TO VETERANS’ EMPLOYMENT PROTECTIONS. THIS
COMMITMENT HAS EXCEEDED THE USUAL REQUIREMENTS OF VRR LAW IN

SEVERAL RESPECTS.

FOLLOWING THE fRESIDENT’S DECISION ON AUGUS. 22, 1990, TO
CALL CERTAIN MEMBERS OF THE ARMED FORCES RESERVES TO ACTIVE
DUTY, OPFM ISSUED A GOVERNMENTWIDE MEMORANDUM TO REMIND AGEN-
CIES OF THEIR VRR OBLIGATIONS AND URGE i.a'd TO MAKE CERTAIN
THAT AFFECTED EMPLOYEES WERE REASSURED ABQUT THEIR EMPLOYMENT
PROTECTIONS BEFORE THEY LEFT FOR MILITARY DUTY.
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OPN URGED AGENCIES TO RETAIN ABSENT RESERVISTS IN THEIR OWN
POSITIONS ON THE AGENCY ROLLS +THER THAN SEPARAT™ THEM WITH
REENPLOYMENT RIGHTS. THIS ALLOWS THE EMPLOYEES TO CONTINUE
TO RECEIVE PAY FOR THE DURATION OF THEIR NILITARY OR ANNUAL
LEAVE, AND THEY PRESERVE THEIR FEDERAL ENPLOYEE HEALTR AND
LIFE INSURANCE ELIGIBILITY FOR UPF TO THE FULL YEAR PERMITTED
BY APPLICABLE LAWS FOR EMPLOYEES ON LEAVE WITHOUT PAY.

FURTHER, OPM ISSUED INTERIM REGULATIONS THAT WAIVED THE
EMPLOYEE SHARE OF FEDERAL EMPLOYEES HEALTH BENEFITS PREMIUMS
FOR EMPLOYEES WHILE THEY ARE ON NILITARY DUTY IN SUPPORT OF
OPERATION DESERT SHIELD AND DESERT STORM.

WHEN THE PERSIAN GULF CONILICT CLAIMED THE FIRST AMERICAN
CASUALTIES, OPM ESTABLISHED SPECIAL PROCEDURES TO EXPEDITE
PROCESSING OF SURVIVOR BENEFITS FOR THE FAMILIES OF ANY
FEDERAL. EMPLOYEE WHO MIGHT NOT RETURN. WE ONLY HAD TO EMPLOY
THESE PROCEDURES IN FOUR CASES, BUT AT LEAST WE WERE ABLE T0
PROVIDE ESPECIALLY RESPONSIVE BSERVICE IO THE FAMILIES OF
THESE EMPLOYEES.

IN ADDITION TO OPM’S OWN INITIATIVES TO PROMOTE THE FULLEST
PROTECTION OF EMPLOYMENT INTERESTS FOR FEDERAL EMPLOYEES
PARTICIPATING 1IN THE PERSIAN GULF WAR, WE HAVE ACCORDED HIGH
PRIORITY TO IMPLEMENTATION OF RECENT PRESIDENTIAL AND CON~
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GRESSIONAL INITIATIVES TO PROVIDE SPECIAL RECOGNITION FOR
VETERANS AS THEY RESUNE CIVILIAN LIFE.

ON MARCH 8, 1991, FRESIDENT BUSH SENT A MENORANDUM TO THE
HEADS OF EXECUTIVE AGENCIES HIGHLIGHTING THE RESPONSIBILITY
OF CIVILIAN EMPLOYERS TO EASE THE RETURN OF RESERVISTS TO
CIVILIAN LIFE AND SETTING FORTH SOME AFPPROPRIATE ACTIONS
FEDERAL AGENCIES SHOULD TARE TO SET A NATIONAL EXAMPLE. IN
ADDITION TO REINFORCING OUR PREVIOUS GUIDANCE CONCERNING
GUARANTEED RESTORATION TO THE EXACT POSITION AN EMPLOYEE LEFT
TO ENTER ACTIVE MILITARY DUTY, THE MEMORANDUM AUTHORIZED FIVE
DAYS OF PAID ABSENCE WITHOUT CHARGE TO LEAVE FOLLOWING
RESTORATION TO CIVILIAN EMPLOYMENT. FURTHER, IT DIRECTED OPM
TC ENSURE THAT FEDERAL EMPILOYMENT OPPORTUNITIES ARE AVAILABLE
TO THE GREATEST EXTENT POSSIBLE FOR ALL VETERANS AND 1IN
PARTICULAR ANY WHO SUFFER SERVICE-RELATED DISABILITY.

BY EXECUTIVE ORDER 12754, THE PRESIDENT AUTHORIZED VETERANS
PREFERENCE fFOR FPERSONNEL SERVING IN DESERT SEIELD AND DESERT
STORM OPERATIONS IN SOUTHWEST ASIA ON OR AFTER AUGUST 2,
1990. MOREOVER, MANY VETERANS WHO ARE NOT FEDERALLY EMPLOYED
WILL QUAIFY FUR GOVERNMENT APPOINTMERT WITHOUT HAV.NGC TO
TAKE CIVIL SERVICE EXAMINATIONS UNDER THE EXPANDED VETERANS
READJUSTMENT APPOINTMENT (VRA) AUTHORITY, ENACTED BY FUBLIC

LAW 102-16, SIGNED MARCH 22, 1991.
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WE HAVE PREPARED DETAILED GUIDANCE FOR AGENCIES CONCERNING
DETERNINATION AND DOCUNENTATION OF VETERANS PREFERENCE
BLIGIBILITY FOR GULF WAR PARTICIPANTS AND THE NEW VRA
AUTHORITY AND WE ARE INAUGURATING A GOVERNNENTWIDE NETWORK OF
OPM CONTACTS 7O HANDLE INQUIRIES ON VETERANS BENEFITS.

MOST RECENTLY, PUBLIC LAW 102-25 DIRECTED OPM TO ISSUE
REGULATIONS ESTABLISHING A GOVERNMENTWIDE RESERVIST LEAVE
BANK PROGRANM. THIS PROGRAM ALLOWS FELERAL EMPLOYEES TO
DOSATE A PORTION OF THEIR ANNUAL LEAVE FOR USE BY OTHER
FEDERAL EMPLOYEES WHEN THEY RETURN TO CIVILIAN SERVICE
FOLLOWING ACTIVE DUTY IN THE ARMED FORCES DURING THE PERSIAN
GULF CONFLICT. INTERIM REGULATIONS WERE ISSUED EARLIER THIS
MONTH AND OPM HAS DISTRIBUTED ADDITIONAL GUIDANCE FOR AGENCY
USE IN IMPLEMENTING THE FROGRAM.

OPM IS5 COMMNITTED TO CONTINUING THE FULLEST SUPPORT OF
VETERANS NOW RETURNING FROM THE GULF. GIVEN THE LARGE NUM-
BERS OF FEDERAL EMPLOYEES WHO WERE CALLED 20 ACTIVE DUTY AND
THE FACT THAT MANY HOLD KEY POSITIONS IN THEIR AGENCIES, OUR
EFFORTS TO ENSURE MAXIMUM PROTECTION OF THEIR ENPLOYMENT
RIGHTS AND BENEFITS HAVE REQUIRED CONSIDERABLE CREATIVE
PROBLEM-SOLVING ON THE PART OF AGENCIES IN CONTINUING TO
CARRY OUT THEIR RESPONSIBILITIES. HOWEVER, WE BELIEVE THAT
OUR CITIZEN/SOLDIERS WHO HAVE SERVED TO PRESERVE FREEDON IN
THE PERSIAN GULF DESERVE NO LESS.

I WOULD BE GLAD TO RESPOND TO ANY QUESTIONS YOU HAVE AT THIS
TIME.

-
- "
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STATEMENT OF
HONORABLE FRANK Q. NEBEKER
- CHIEF JUDGE, UNITED STATES COURT OF VETERANS APPEALS
BEFORE THE
COMMITTEE ON VETERANS' AFFAIRS
UNITED STATES SENATE
MAY 23, 1991

MR. CHAIRMAN AND NIMBERS OF THE COMMITTEE:

On behalf of the Court, I appreciate this. opportunity to
commont on pending legislation affecting the operations of the
Court. My comments will focus primarily on section 4 of H.R. 153,
which would authorize the Court to establish judicial discipline
procedures. I will also priefly address $. 1050, which you were
kind »nough to introduce on behalf of the ¢ourt. Before I address
either S. 1050 or section 4 of H.R. 153, however, permit me to nake
two brief preliminary comments, one concerning H.R. 153 in general,

~ and one directed to a specific provision.

First, I can state that the Court endorses all provisions of
H.R. 153. Second, I would like to comment briefly on section 3 of

H.R. 153, which establishes a judicial pay structure consistent
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with that of all other Article I and Article ITI courts, including
the U.S. Court of Military Appeals. The pay structure of those
courts recognizes the principle of equal pay for equal work. I
initially recommended such action on June 8, 1989, and believe that
the provisien nov under consideration is consistent with the intent
of the legislation that created the Court. In view of this Court's
appallate status, I believe that a salary level commensurate with

that of the Court of Military Appesls is the most appropriate one.

Third, the Court appreciates your courtesy in giving such
prompt consideration to S. 1050. We again endorse this proposal,
transmitted to the Committee on April 18, 1991, S. 1050 would
amend section 4081 of title 38 by adding a new subsection (1),
which would permit the Court to accept voluntary services and gifts
of personal property. The new subsection {i) would permit the
court, generally in cooperation with educational institutions, to
aestablish unpaid law student intern and extern programs similar to
those oO,erated by other federal courts. After having been
approached by law schools and individual students, we have noted
that the Court is not covered by any exception to the statutory
limitation on voluntary services contained in section 1342 nf title
31. Proposed subsection (i) would create such an exception. It
would incorporate the language of section 604 (8) {(17) of title 28,
which grants authority to the Director of the Administrative Office
of the United States Courts (AO) to accept such services on behalf
of Article III courts.

20t
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other language in proposed subsection (i) anticipates the
likelihood that gifts or befuests, particularly of books Or works
of art, will be made to this Court as they have to other courts.
The provision would grant authority to the Court to accept such
gifts or bequests. The proposed langquage also parallels language
in section 604{a)(17), that dgrants similar authority to the

Director cof the AO.

I turn now to section 4. Section 4 of H.R., 153 would add a
new subsection (y) to section 4053 of title 28. Subsection (g)
would authorize the Court to establish procedures consistent with
those of section 372{c) of title 28 for the filing of complaints
about alleged conduct of any judge of the Court and for the
investigation and resolution of such complaints. 1 would like to
make two points concerning section 4 of H.R. 153, My first peint
is that the Court endorses section 4 because it provides the
authority necessary for the Court to establish a Jjudicial
discipline procedure. My second point is that the Court believes
that further statutory amendment is necessary and desirable to
provide for appeal to judicial entitiss outside the Court, as is
pernitted with respect to judicial discipline actions of the Clains

Court under sections 176, 331, and 372{(c) of title 28.

Without the enactment of provisions such as those in section
4 of H.R. 153, we believe that this Court, as an Article 1 court,

has no clear authority to establish judicial discipline procedures.

ERIC

!=========================:=========:=:=:=:;;=;=;;;;;;iiiiii----------i



204

Judicial discipline procedures under title 28 clearly apply to the
judges of the U.S. district courts, the twelve regional circuit
courts of appeals, and three other courts identified specifically
in what had been paragraph {17) -- now redesignated as paragraph
{18) -- of section 372(c) of title 28. The three courts are two
Article IIT courts -- the U.S. Court of Appeals for the Foderal
circuit and the U.S. Court of International Trade -- and a single
Article I court -- the U.S. Claims court. Paragraph (18) regquires
these courts to "prescribe rules consistent with® the provisions of
section 372(¢). Congress has apparently viewed legislation as the
appropriate methed for the establishment of a judicial complaint
mechanism for Article IIT courts and for the Claims Court. Section
4 of H.R. 153 will provide the required statutory directive to the

court of Veterans Appeals.

Let me state as preface to my second point concerning section
¢ that the court has no objection to that section as presently
drafted. The Court is prepared to move forward with its
implementation. It can be implemented by the Court in a way
substantially consistent with section 372(c) of title 28, and with

the removal provisions of section 4053(f) of title 38.

Section 4053(f) (1) of title 38 currently provides for removal
of the court's Jjudges by the President only "on grounds of
misconduct, neglect of duty, or engaging in the practice of law."

However, the Court notes that, with the exception of review by the

O “'N
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President in a removal case, it does not appear that the proposed
legislation or axisting law would authorize any process for
independent review by an entity cutside the court of a Court
disposition of a complaint. Such review is provided for in section
372(€) (4)-(10) of title 28 for certain courts specifically
referenced in section 372(c). Review under these provisions eccurs
in a special committee of a regional judicial council, in the full
judicial council, and through appeal of the council's action te the
Judicial conference of the United States by the complainant or
respondent judge. Bocause the Court of Veterans Appeals is not
referenced in section 372(c) of title 28, independent review of the
Court’s disciplinary actions by a judicial en;ity outside the Court

itself does not appear to be available.

Accordingly, the Court favors an amendment to provide for such
appeal, I am not prepared to recommend such actira until I know
the position ©of the Judicial Conference of the United States.
However, providing for an appeal outside the Court itself would

avoid any perception of partiality or unfairness.

It may be determined that such legislation requires formal
action by the Senate Judiciary committee and an amendment to title
28. 1In that event, while the process moves forward in the Congress
regarding consideration of such a title 28 amendment, the Court is
prepared to implement proposed subsection (g) if it is enacted as

currently drafted in section 4 of H.R. 153. The Court is reviewing

2008
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various options for implementation and will be pPrepared to procesd
promptly to implement any judicial discipline legislation that is

enacted.

In conclusion, 1 again thank you for this opportunity to
present the Court's comments concerning the pending amendments to
title 38. I want to eoxpress my gratitude, and that of all the
Court's judges, officers, and employees, for this Committee's
continuing support. we will be happy to answer any questions the

Committee may have concerning the Court's conments.
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STATEMENT OF
D*WAYNE GRAY
CHIEF BENEFITS DIRECTOR
DEPARTNENT OF VETERANS AFFAIRS
BEFORE THE
CONNITTEE ON VETERANS AFrAIRS
URITED STATES SENATE
MAY 23, 1991

Mr, Chairman and members of the Committee:

Thank you for the opportunity to appear before the
Committee to provide the views of the Department of Veterans
Affairs (VA) on S. 868, lsgislation that you, Mr. Chairman,
recently introduced to restore certain sducation benefits lost
by membars of the Armed Forces as a result of their active duty
sarvice during the Persian Gulf War. I am also pleased to
relate, as requested, the Department's experience as an
employer in implsmenting the veterans' rsemployment rights
provisions of chapter 43 of title 38 pertinent to reservists
and National Guard members who served in connection with the

Persian Gulf war.

2l1




Mr. Chairman, it is unyuestionably fitting that we provide
the relief accorded by S. B68, as described below, so that no
person who served on active duty during the Persian Gulf War
loses, by reasen o©of such service, Aany measure of the
educational opportunity intended to be afforded by the
educational benefits to which such person had established
sntitlement. Consequently, to the extent it affects benefits

programs within our jurisdiction, we would :.rport this measure.

However, Mr. Chairman, S. 888 would increase direct
spending; therefere, it is subject to the pay-as-you-go
requirement of the Omnibus Budget Reconciliastion Act of 1990
{OBRA) . No offsets to the direct spending increases are
provided in the bill. Although the Administration supports the
substantive provisions of S. 868, I must note that such support
is contingent upon the inclusion of cffsets to the increases to
direct spending contained in the bill as required by OBRA. The
Office of Management and Budget's preliminary scoring estimates

of this bill are $13 million for Fiscal Year 1995,

Section 1 of 8. 868 provides for restoration of certain
education benefit entitlement. It would amend chapters 30, 32,
and 35 of title 38 and chapter 106 of title 10 to provide that
any payment of educational assistance under those chapters to a

member of the Selected Reserve would not be charged against the
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reservist's entitlesent i€ he or she had to discontinue pursuit
of education or training becsuse of being oxdered to active
duty under section 672(a), (d), or (g), 673, or 673b of
title 10 in connection with the Persjian Gulf War. The
provision would apply only to course pursuit for which the
individual did not recefive credit or lost training tims toward
completion of the approved educational, professional: or

vocational objective.

The same section also would restore entitlement for members
of the Armed Forces who had to discontinue course pursuit while
on active duty as a result of being ordersd, in connection with
such War, to a nev duty location or assignment or to perform an

increasad amount of work.

In addition, to effect the restoration of entitlement with
respect to the chapter 32 contributory GI Bill (VEAP), the
Department of Defense would restore, by deposit to the VEAP
Fuud on behalf of the participant, on amount equal to the
entire amount of the payment made to the participant for the

uncomplated course.
As proeviously indicated, we support the concept of this

restoration. Among the sacrifices made by our young men and

women jin the Armed Forces who served on active duty during the
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Persian Gulf hostilities was the disruption to their
sducational pursuit. Clearly, it w..'4 be neither fair nor
prudent for the Government to allow such a disruption to cause
a forfeiture of any portion of an individual's earned education
benefizs. Thus, except to the extent applicable to the chapter
32 and chapter 106 programs, on which we defer to the views of
the Defense Department, we favor the enactment of this

provision.

section 2 of S. 868 amends title 10 to provide that a
reservist called to active duty under section 672(a), (d), or
(g), 673 or 673b of that title in connection with the Persian
Gulf War would have that period of active duty excluded from
his or her 10-year delimiting date. Further, such service
would not be considered a separation from the Selected Reserve

for delimiting date determination purposes.

Chapter 106 currently provides that educational assistance
must be used within 10 years of the date on which the
individual first became entitled or the date of separation from
the Selected Reserve, whichever £irst occurs. Thus, the
proposed amendment would replace the time lost from educational
pursuit so as not to penalize the reservist who responded to
the Country's call to active service as a result of Desert

Shield/Storm operations.

‘ Qi
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VA fully supports the Defense Department's position that
the period of an eligible Selected Reservist's active duty in
connection with the Persian Gulf war should be excluded from
his or her 10-year delimiting date under the chapter 106
Montgomery GJ Bill program if necessary to insure the
reservist's education benefits are not adversely affected by

such sasrvice.

Mr. Chairman, before turning to VA's axperience as an
employer of reservists and National Guard members, I would
first like to tell you how pProud we in VA are of 3ll of our
employees who serve in the Armed Forces Reserves and with
National Guard units. More than 3,500 VA employees were called
to active duty in connection with the Persian Gulf War and thus

far almost half have returned to their positions.

vA‘'s experience with restoring employees to our employment
rolls after their discharge from active duty military service
has besn wvery positive. They return to their civilian
positions with renewed confidence and a desire to undertake
mors challenging tasks. Generally, employees going on active
duty for 1 year or longer are separated from the Department and
advised of their restoration rights. It s our policy to
strive to restore returning employses whenever possible to the

same positions in the facility where they last wvorked prior to

210
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their call to military service. If this is net posaible, we
place them in a position of comparable salary and status for

vhich they are gqualified.

in all wars there are casualties, and some VA employees do
receive injuries. In the event that an employee applies for
restoration but is no longer physically able to perform all of
the duties of the position, we are committed to restoring that
employee to the best available position for which he or she is
qualified.

VA supports employee participation in the Armed Forces
Reserves and National Guard units and lives up to the
requirements of chapter 43 of title 38 of the United States
Code. 1 encourage all employers, both private and public
sector, to permit their employees to continue to serve their
Country through service in the Armed Forces Reserves o©Or the

National Guard.

Mr. Chairman, this concludes my testimony. 1 will be
pleased to respond to any questions you or the members of the

Committee may have.

BEST COPY AVAILABLE
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June 23, 1991

Honorable Alan Cranston, Chairman
Senate Committee op Velerans' AlTairs
414 Senate Russell Building

Washington, D.C. 20510
Dear Mr. Chairman:

Thank you for your courteous and atlentive consideration of my
testimony 10 your Committee o May 23, 1991, on veterans' reemployment
legisiation. I write 10 summarize my oral statement, 5o that the Justice
Depariment, whose representative WAas 0ol present, can respond 10 it. The
Department's writlen statement expressed concern about the
constitutionality, or at least the wisdoun, of ssctiop 4333(e). It would allow
Lhe Office of Special Counsel (0SC) 10 represent federal employees in federal
court litigation against their employing agencies.

As | 1estilied, this provision presents no serious constitutional
question. True, the bill would place performance of what is surely an
executive function, the conduct of litigation, in an officer who is independent
of plenary presidential supervision. | believe, as | am sure the Department
does. that any such provision presents at least a potential constitutional
problem, and that Congress should be sparing in its use of independent
officers. For the reasons that follow. however, | believe that use of the OSC
for this particular function js Tully justified.

After Morrison v. Ofson the constitutional test for use of an
independent officer s whether it impairs the President's performance of his
constitutiona! functions The Department's statement expresses three
¢nceras that, although not stated as constiutional objections, do smply
them. [ believe that Marrreads holding and fogic amply dispose of all 1three.

2L
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federal employee. like others. should have counsel who can gain experience
in these cases.)

Under current law, nonfederal employees receive representation by
the US. Attorney. Surely the Depariment would not extend that
representation 1o federal employees, because the resulting conflict of
interest would be direct. Compared 10 this alternative, the use of OSC
removes, rather than creates, a conflict, 1t is precisely the function of
independence 1o take the officer invoived out of the Lne of command in the
executive. In Marvisaa the Court noled that the use of independent counse]
removes the conflicts that self - prosecution produces for the executive.
Hence 1 believe that the bill's provision for OSC representation does more to
avert than 10 cause a separation of powers problem.

What | have said so far also responds to the Department's second
concern, that of creating the impression that the executive is taking
inconsistent positions in court. Again, the purpose of OSC's organizational
structure is to provide both the reality and the appearance of independence
from executive control. I note that Mr. Shiffer did not press this point in his
colloquy with you.

The third concern is the extension of OSC authority to represent
federal employees beyond administrative litigation, where it now £xists, inte
federal court. It is not entirely clear whether this objection is meant to be
separate from the first two. It may be an expression of the Department s
longstanding (and | believe justified) policy of attempiing to concentrate
control of federal litigation under the Attorney General. But some elceptions
are necessary, such as the independent counsel. My response to the [irst two
points shows Why this is another. Also, since these suits are brought at the
instance of the disgruntled employee and OSC merely provides a lawyer, the
Department's traditional policy control over litigation brought in the aame of
the United States is not infringed.

| hope that my oral stalement and these comments are helpful to the

Committee. Of course | will be happy to respond to any further questions
you may have.

Sincerely,

, - - A
J\:’ ‘Kz‘ “Cj\"*‘ '/'."/ \\‘
Haroid H. Brunf
Redditt Professor of Law
The University of Texas

elt
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STATEMENT OF JOHN HANSON
DIRECTOR, VETERANS AFFAIRS AND REHABILITATION
THE AMERICAN LEGION
BEFORE THE
US. SENATE COMMITTEE ON VETERANS AFFAIRS
MAY 23, 1991

EDUCATION BENEFITS

Mr. Chairmsn, we commend you and jhe commuitee for the work you have done to provide
enhanced education benefits for Amenca's velerans, We cerainly support the provisions you call for to
ensure and improve the educations] benefits for the veteram of the Persien Gulf War. Clearly, the war
shuuld in no way inlerfere with the education goals of the brave men and women wha serve us on active
duty and 10 the reserves. So, 8t the very least, S, 868 contains provisions we think are essential to
guarantecing the minimum of what the nstion should do for these veterans,

But, with all due respect, Mr. Chairman, we would like to look at the provision of educstion
beoefits in a broader sensec.

The Momigomery GI Bill has boen in place sine 1985, It has been a very us=ful and popular
progrsm that has been mstrumentst in attracting high quality recruns to the armed forces, Unfortunately.
the program's full potential has been compromised by prevailing arguments in Congress and the

sdministration that ihe nation cannot afford s more generous -- and realisic -~ array of benefits.

The most recent example of this occurred during congressionsd debate in March of this year, when
a proposal 1o improve those benefits by 8s much as 67 percent was scaled back 1o the neighborkiaod of 20
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percent. Even tho initis! recommendation was modest, when we corsider 1hat there had bees 50
adjustment in benefis levels in the six years of the program.

The American Legion is convinced that the natioo can afford a more realistic educational
mmfumﬂmwm“wkwmummsmwpm
commit itself to thet goal.

The Legion believes that substantial changes are in order, We commend those who developed the
Mm@mclmmmwmmrywpwmmmwmmmm&mm
fevels. Now, it is time to permit Cxe program to reach is potential.

According to the Congressional Research Servics, current education entitlements provide about
42 percent of the sverage cost of atiending 8 state institution. World War I1, Korean War and Vietnam
veicrans esch reoeived - on sverage ~ somewhers between 90 percent and 100 percent of their education
and training psid for.

And.wha:didtheeaumrygufmwmummdmbeamhslanﬁulomhycf@ualdoﬂm? We
golmeutkemmuonofcnlkgegudummmemtkiptubdnmwmdw:fll. We 1rained and
educated o work foree thai became the greal American middie class, We set 9 standard the world envied,
mdmemmymmbackinhxghumcsmmmedpmdmﬁm.

Our proposal makes scveral steps toward fixing the program before it gets worse,

First, it provides for an increase 10 $777 per month {for 8 veteran with no dependents) with
mandatory cost of living increases, for education benefits, For veterans serving beginning on August 2,
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1990, a now chapier 1o Titie 38 will be established. The requirement to make 3 contribution is waived.
Veterans receive betwoea 36 and 45 months of entitlemends, depending opon lengih of service, as
providad in chapter 34, Educational assistance for these veierans will be considered as an incremenial
cost of Operstion Desen Storm.

To the cxtent possible, this bill provides that the program costs wifl be paid by the Defense
Cooperation Account for Fiscal Years 1992-199S. If that acoount is not adequate to handie the costs, the
funds will be made available to veterans in FY 1992-1995 from funds sppropriated to the Secretary of
Veterans Affairs for readjustment assisiance.,

Those people eligible under the new Chapier 44 will not be eligible for benefits under Chapter 30.

To be eligible, a veteras would have had to serve 90 days on active duty beginning on August 2,
1990. The last date for benefits has not been selected yet, but that date would be the ending date for
cligibility under this plan, as it is for other Desert Shicld/Desent Storm benefits. People calied to active
duty in the reserve or National Guand will have no minimum sctive duty time requiremeat, but will be

determined 10 be cligible hased on the fact that they were activated,

The assistance allowances provided use $777 as the base monthly rate for a full ume program of
education pursued by a veteran with no dependents. All other rates will be determined proportionately. as
they are in Chapier 34 for Vietnam velerags.

The bill will slso make some needed changes in the Momgomery Gl Bill,

Benefit levels for educational benefits under Chapter 30 are increased, generally, to those levels
established for Persian Gulf Conflict veterans. And those hepefits wiil be provided without requiring any

of the required reductions in basic pay. In other wonds, veterans will np Jonger be requined 1o make s

financial comtnibution 10 ther education.

f‘u s- g ~t g‘“ ﬁﬁ‘!«gg‘
3& “ & buuk&&ﬂlﬁh:&

Q.

bs!

ERIC

Aruitoxt provided by Eic:



219

if peopic have made a contribution to the program under earlier provisions, the bill provides for
restitution in the form of non-taxable readjustment assistance of any amounts by which an individual's
basic psy was reduced since August 1, 1990, In addition, the bifl makes similar restitution of such pay
reductions mado prior to August 1, 1990, 10 any veteran whs.. for good cause shown, cannot tske
advantage of his or her education assistance entitiements.

Pre-Persian Gulf War veserans who elscted not to participate in Chapter 30 will now be deemed to
have clected 10 receive assistance. However, these veterans who did sot bave their basic entitiement
reduced by up to $50 per month until the reductions in educational sssistance are equal to that amount by
which their pay would have been reduced if they had been subject to the pay reduction prior 10 August 1,
1990,

Too ofien, necessary benefits for veterans have been deaied more because they seem 100
expensive, rather than reviewed on the merits of the idess. We saw earlier this year when the Congress
vated 1o increase education payments by §50. Somehow, it seemed o0 expensive to provide honestly
meaningful help to the men and women who have vplunicared to defend us.

For those people who disagree with our proposal becsuse this 15 not a military of conscripts, we
bave 0 wsk, "So w*2L.?" There may never have been a better trained military in our history, bus we
cannot cusure thar we will atways be so lucky in the future, if we don't offer something of real value in
exchange for that service. We wonder about efforts to provide tokens of apprecistion for these men and
women. What if they had made only s tokea effort in their efforts against Saddam?

They didn't, though, and we owe them an honest messure of respect and gratitude, such as s
reflected in our draft legislation.
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VETERANS REEMPLOYME>T RIGHTS

The American Legion sup sorts legislation which stengthens Chapter 43 of Title 38, USC. ine
wmnmomeNFmRm&MMtMGmmmmmmsmmm
Stoms have beca absolutely superb and i is only appropriate to casure that their jobs and careers are
protected when they return home. At the same time, we must recognize that plaos are siill in place o
reduce the size of the sctive duty military force significantly 1 the sexs five years. This reduction will
result in our nation placing mcressed reliance on the National Guard and Anmed Forees Reserves in the
future. It is thereZore yanticularly appropriate that the smendments proposediposedd in the Veterans
Reemployrr cnt Rights statute sre offered at this time. 1€ service in the Reserves or National Guard
become, & bunden for our citzens. they will not serve and the active duty force must be usad fo take up
the sfack f national security 1s 0 be maimamed.

In general, The American Legion concurs i ail of the amendments contsined 1o the S 1095, We
are pantcularly plessed 10 see that the Federnl and State Governments as well as the Government of the
District of Columbia are inchsdedl. We are also pleased the appropriste sanctions against discriminerion
are part of the bill. We arc sware of af lcast one case where and individual was not hired for 8 job
because of membershup m 1he National Guard, Practices such as this are intolerable and must be
prevented.

We note that § 1095 contairs comprehenstve protection Aganst disCrimination AgainNst any
veterans who may be disabled as a result of their service. |t is appropsiate that the anfi<discnmination
provisions refer (o the Americans With Dissbilities Act when defining terms such as “reasonable
accommodanions”  and "undue hardship.” We cc agratulale the Senate for this addition.

We are also pleased with the enforcement provisions. There is one addinonal provision we would
Iike to see inserted, however, One of the funda nenial righes of being a citizen m this country s the night
10 the collective Judgement of one's peer on the rightness or wrongness of an action. In this case, the
penalues are not eriminal but civil asd while that s appropriate, we believe that cases brought to the
courts under the new provisions of Chapter 43 should be heard by a jury rather than 8 judge, provided

enher the plamnuff or the defendant so desires. Such 8 provision would protect the nights of both the
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militacy reservist or National Guard member, and the employer. We commend this suggestion to your
attention.

With respect to the veteran being able to seek relief in the courts, &5 this committee is aware, such
action typically involvers the retention of legs! counsel. We have 5o quarrel with the use of counsel, but
if a veterso retains counsel, and the coun ultimately finds in favor of the veteran, it should not be the
veteran who pays for the legal representation. The defendant employer should be held respossible for the
legal bilts of the veteran plaintiff. The legislation proposed by the Seaste provides for this. It is a positive
addition fo the law, in our opinion.

It should be sbundantly clear that there is 3 wellspring of good fecling about the cutcome of our
actions in the Persian Gulf. There is also a wellspring of good fecling about the troops who have served
there. They will return home 1o the heros' welcome 1hey so richly deserve, But there arc sctive duty
troops who never went (0 the guif, and not every reservist or National Guard member was called up. This
legislation also protects them and nightly so. The individual soldies has fittie or no influence over where
hesshe will serve,

The American Legion fooks forward to working with you on passage of this important egislation.

53-055 0 - 92 - 8
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SURVEY OF CORPORATE TREATMENT
mm&m
APRLL 12, 1891

METHODOLOQY

A latter from the National Commander of The Amerncan Legion was soent [o the chiet
axecutive officar of sach of the companies namad in the FORTUNE magazine fist of the nations
top one-thousand Companias. The same istter was sent 10 the next one-thousand companies n
descending order of total revenus. Attached to the ietter was @ survey form asking several
mwwmdmmmmmammm
National Guard and anned forces Resarves who were called o active duty duning Opemation
Dasert Shisid/Desert Storm.  Copies of the survey letter and the survey form ard &t Altachments
1Tand2

Basad on envelopes retumed, it i8 assumed that 1.950 survey forms wene dalivered. A
tomi of 388 completed forme or 18.3% of thosa assumed delvared were reumed.  No forms
retumed after April 5, 1991, were tabuiated in order to faciitate the availabity of this repon.
Survey forms were dvided by company ‘site and tabulated in order 10 determine whether
company size influenced the treatment of resenvisis,

BESULTS

Rt is apparent from Figure 1 that the majority of the corporations responding 10 the survey
sne going beyond the requirements of Tile 38 USC in antempting to treat their smpioyses who are
members of the armed forces Reserves and National Guard in g fair marmer.  More than two
thirde of the responses were from companias which continued to allow employses to accne sick
and vacation jeave wihile on active duty. Simiarly, mors than 51% said they wers maiing up the
&fterence between the salary pait while on active duty with the miitary and what i .« ampicyee
would have samed at the regular piace of amployment.

Companies par Banefi By Time Period
CORPORATE BENEFITS 1 3 [ 1 »t TOTAL
MONTN MONTHE MONTNS YEAR VEAR
Continoe Reguisr WagaSary ] L ] 13 2
Maie Uy WagaSaiary Difersnce 18 18 8 215 7

Contirue HealiivLile (No Cost © Erypiores) L] s 13
Contrre Handivl Be (Exptoves Pays Rekosd 0 1 2
Pramgon)

o W oa B
~
»
=1
2

Promicm)
Continue Accrued f VecalioniSiok Lesve L] 3 3 L] 2% ™7
Provde COLA increases For Active Dwly [ Q 0
Employess
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Comparieon of Senafits By Company Size
CORPORATE SENEFITS oKX 18K 510K 101K 120K =K
B AR MED)  (esd) (e (%t
Contines Ruaguler Wageelery (L - ) m 4« 4.00% o 4.00%
e Up Wageliainry Ofiarance #% RN SO% NN NN OO
Continus HagtivLite (Ne Cont i Expleven) ISR UM DR MOR ON AN
Cantinus NoaliLily (Cupfeyes Faye Rutused Fromivey 1000 T30% ”» 0% .10% S30%

Contnue HanibALile (Employee Fuys Ruguie Punian) SO0 % QU M S Vo
Lae W% TOR BN BN
Frovide OOLA tecrsanes For Adive Outy Emptoyase no LY 280% TR 4m 290N

in the above chart (Figure 2) it can be readily seen that there is no significant difference
butween the benefits provided by companies of different sizes. (it should be nored that for
companies in the 0-1000 smployse range, and the 15-20,000 smpioyse range, the sample sizes
are small snough to Make sSuspect any conclusions and/or comparisons with [arger sampie sizes.)

Carporate America ssams to be doing its part to ensure that members of the Armed
Forces Reserves and National Guard are able to maintain 3 viable Hestyie for their tamilies while
they are away. There are undoubtedly SOme companies which will attempt to explok the call-up
of their empioyess by cutting tair positions and care must be taken to insure that the veterans
invoived are aware of their nights, and that the companies INvoived are aware of thelr
responsdities under the Law.

The graat unanswered questions concem the members of the Raserve ang National
Guard who sither work for small business or parhape own a small businesa. For ownars, the
Small Business Administration Office of Veterans Affairs has designated a special telephone
numbar to call for information on revitaiizing & small business.

BECOMMENDATIONS

The American Legion shouid pursue severil intiatives to ensure that retuming service peopie,
especiaiy members of the National Guard and Armed Forces Resenves, ars abie to returm 10 their
jobs when they are ultimately relaased fram active duty, The following recommeandastions are
made with this goal in mind:
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f. mmmmmmammmmmmm
make & more snforceable, mumnmmmummwmaw
pariod of time in the courts. This effort is ongoing and shouid continue.

1981 and FY 1992 is 288 empioyees nationwide. While there is some douts that the staff siza is
mwmmmmmnw«ﬁEEmmmum

3 wamwmm&mmmvammmmnmw
mmmnnmmumwmmmmmmmmmw
sorved,

4, numwmmmcﬂwwmmmmmmmmm
praviously haid positions, mem.mmmmmwmmmmm
Stags mwmmmmmamm‘ Ensuring that
Wmmmwmsmmmuwemw
Legisiative staff.

8. mmmms-uAmmmmmbemem
Lﬁo:m. Mmhmm%muu&ﬁmmm&dmmw
mmmmmwmmmm. ecognition should be by
wmmummw.mmmmmmmmm.mw
news nolease in ALNS, mmmmmmmm
mmmmmu«mwmwmmmmm.
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For Goo ang Coummy

Thomas Ashley
123 Ploce Strest
Muskegon, M1 63442

Qear Thomas

If you hove been following the news, you know that our country has committed
thousands of froops to Operation Desert Storm. You ofso know that o substantial portion
of those troops are members of Nationol Guard and Armed Forces Reserves units
octivated in communities oil over the United Stafes.

Titls 38 of the United States Code provides certain rights fo members of the
Reserves and National Guard when they refurn to their homes and careers, and we
beliove that American employers will fully comply with the low. We also know that sone
companies are going above and beyond the requirements of the law when degling with
employees who have been octivated.

The American Legion considers it appropriate to identify ond provide some form of
national recognition to these companies for their contribution 1o the welfare of service
members who ore also their employees.

Enclosed with this letter is o brief survey of some of the octions token by
employers to ease finoncial hardships far employees calied to octive duty. | would very
much appreciate your having o responsible officicl complete this form and return it to
our National Headquarters in the postage paid envelope pravided.

Thonk you in advance for your assistance in this effort ond for your contribution fa
!f:he well-being of your employees who oiso provdly wear the uniforms of our Armed :
orces.

Sincerely,

Rwe" 5‘ TUfHeT
Nationol Commonder

23
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SURVEY FORM

Corporate Name and Addrass Name, utle and phone numbar of person
comptating form:

1 How large i§ your company?
e 0-1.000 employesas ———1.000-5.000 smployess
—5.000-10,000 smployees —_10.000-15,000 smployeas
—15,000-20.000 employees Ovar 20.000 empiovees

2. Please asumate how many empioysas have been actvated for Nauonal Guard or Armed
Forces Raserve dutly

3. Balow 15 3 st 0f some steps taken By SOMA corporations on behalt of empioyess activated for
Opsration Desert Storm  Please mdicate thosa steps taken by your company

Continue paying ragular wage/ salary

—— Maks up salary differance between corporate wage salary and active duty military
pay

~———Continue group heaith/tifa insurance coverage at no cost to empioyes

Continue haalth/hife insurance coversge with amployees paying reduced share of
premiums

Continue health/Lfe nSurance coverage with empioyes paying regular shars of
premium

——Provide day-cars faciinies or benefits to chidran with ons parent called to active duty
— —__Sponsor suppor! groups for spousas of those activated

—___Sponsor social §aInenings 1o make familias of eMployees called to active duty feet part
of a “corporate famuly”

Contsnue sccrudl of vacation and sick leave whils employee 15 on active duty
—_Provide cest of iving incrassss 1o active duty employees
Other

Thank you for taking time to compiete this form Your support of our National Guard and

Reserves 's appreciated
1 e S Ruaman__

Robert § Turner. National Commander
The Amerncan Legion

O
—
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Companies Whose Desert Storm Benefits Match The Legion's

Home Savings of Americg Quantum Chemical Corporation
Irwindate, CA New York, NY

Florida Power and Light The Torringten Company

Juno Beach, FL Torrington, CT

United Services Auto Assoc, Rohm and Haas Co,

San Antonio, TX Philedelphia, PA

Rohr Industries, Inc. Sheil Qil Company

Chula Vistg, CA MHouston, TX

Phillips Petroleum Company Pacific Telesis Group
Bartiesville, OK San Francisco, CA

Amoco Corporation E.L du Pont de Nemours & Co., Inc.
Chicago, I, Wilmington, DE

United Telecom/US Sprint Humana Inc.

Westwood, KS Louisviile, KY

The Great A&P Tea Company, Inc. American Stores Company
Montvale, NJ Salt Lake City, UT
Northwestern Mutual Life Ins. Co, Sears Roebuck & Co.
Milwaukee, WI Chicago, It

Firms which grant merit raises instead of cost-of.living increases to their activated
reservists/guardsmen are included here,

£
N
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Companies ‘Whose Benefits Are Superior To The Legion’s

The Upjohn Company Beneficial Corporation
Kolamazoo, Ml Peopack, NJ

Matsushita Elec. Corp. of America The Walt Disney Company
Secaucus, NJ Burbank, CA

MNortheast Utilities Chompion Spark Plug Co.
Martford, CT Toledo, OM

New York Telephonea/NYNEX Mobil Corporation

New York, NY Fairfax, VA

Bethiehem Steel Carporation The Boeing Company
Bethiehem, PA Seattie, WA

Merck & Co. Inc. Columbia Gas Transmission Corporation
Rahway, NJ Charleston, WV

Mercantile Bancorporation Inc. The Turner Corporation

St. Louls, MO New York, NY

Degussa Corporation Chrysler Capital Corporation
Ridgefield Park, NJ Stamford, CT

Columbia Savings Bank SLA BASF Corporation

Fair Lawn, NJ Clifton, NJ

Companies
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February 28, 1991

Nr. Robert Turner, National Commander
The Aserican Legion

PO Box 1055

Indianapolis, [ndfana &6206-1055

Dear Commandsr Turner

Your lattar addressed to our former Chairman of ihe Board, John J Hudiburg,
has besn given to me for a response.

Qur new Chairman of the Soard is James L. Broadhead., His mailing address
is, PO Box 14000 Juno Beach, Florida, 33408.

Ne, at FPL are very proud of the lead The American Legion has taken in
the Operation Desert Shield. Starting with obtaining permission to wear
and then furnishing the American Flag to our Troops in the Middle East.
Ne ‘° nk this current effort to recognize American employers who are going
tr  uxtra oile, will encourage othsrs to also become involved, Even though
iy appedrs that the “War®" is over, there is much yet to be done.

Commander Bob, We at FPL have been membars of The American Legion Family
for yesars. The Chairman of The Board, wher I joined the Company, McGregor
Smith, served as the local chafrman of the Distinguished Guest Committee
for svery Natfonal Convention held in the Mfami Area, {(and what a show
he would put on.) Many of our employees rontinue to serve in a number of
capacitias,

Our company currently has 15,459 employees. Of this number 4832 are
veterans. One Hundred-Fifty-threse are active reserves and 114 are shown
as inactive reserves. Seventesn Of our members have been called to active
duty and are currently serving. ¥e have the Commanding Office and Chief
Administrative Officer of a Medical Unit. with a number of our employees
in their unit, that had been alerted, prior to last nights cease fire order.
With these numbaers, ] have tried for years to win Dyke Shannons Employeer
of the Yesr award, but dus to our size 1t has been difficult. This past
year, we had an early out program and most of our WW 11 (The Big War)
Veterans retired, so [ guess my chances to win Dyke's award is further
away then sver.

Thanks again for giving us the opportunity to Brag!
ncarﬂf:

\ : Q_LM\

8111y Anderson,

Employment Manager

PS: Ni Bodb Turmar. | have sure ®njoyed following your year as our Commander,
Sorry 1 missed your last visit to Florida. Mope to see you next time
come” south. This past week, | completed my 49th year at FPL, so you ska.
this must boma' guce to work.

E -

billy
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March 6, 1981

Ropert 5. Turner

Nationa} Commander

The American Legion

P.D. Box 1056%

indiarapolis, IN 46206-1055

Dear Coemander Turner:

Thank you for your recent letter requesting information on 1BN emplovess
activated as 4 result of the current situation in the Middle East, Beyond
the information we Nave listed on the attached form, 1BM has alsy taken other
actions in support of our employees, including:

- Extending our military leave provisions from 30 to 365 days.

- Contributing $150,000 ta the World usSQ Organization.

- 1BM with Sears and Prodigy Services have established s program
called "USA Contact.” This permits Prodigy subscribers to send
personal *slectronic” letters to service personnel in the Gulf at
no charge,

- On-going contact with family of active duty reservists, offering
support.

- 18M managers of active duty employees provided with @ speciat
account to Purchase appropriate gifts for service personpel.

- On-gping communication o the above with our overall employee
poputation,

Please call me if you have any questions on the information we haye provided.

R. W. Hallpck

RWH: jmd
Attachment
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The Somng Compeny
PO Box INOT
Seattm WA SH24-2207

Fadbruary 28, 1991

Mr. Robert 8. Turner
National Commandasr

- - The Amsrican Legion

o National Hesdquarters
P.0. Box 1055
Indianspolis, IN 46206

Dear Mr. Turner:

I am responding to your letter addresssed to Mr. Frank
shrontz, Fresident/CEC of Tha Boeing Campany.

Attached you will find the complstsd survey form which
indicatas the support ws have besn providing to Boeing
ssployess who are serving our country at this critical
time. Indeed it is our privilegs to fully support our
anployses. We appreciate the concern exprassed by The
Axsrican legion and wish to rsaffirm our support of
U.S. troops serving in The Middle East, particularly
those who ars Boeing amployees serving our country.

Sincerely,

655-3897 1-1860

Attachment

2.1t




Companies, inc.

February 28, 1991

Mr. Robat S. Turoee

Naticos! Commander

The Americsn Legion
Naticsy B

Post Offics Box 1053
Indianspolis, Indisna 46206-1055

Dear Mr. Turne:

I am pleased ' respond o thoe recent letter you sent to Roger Stangelaod, Chairman of the Board, of
The Vons Companies, Iac.

Our company hes taken active steps in protecting the rights and privileges of employees called up to
ssrve ouy country in Operation Desert Shicld snd more rscently in Operation Desert Storm.

Our company has some 35,000 employees and has made a decision to make up the salary cifferences
beswoen ths wages the individuals exrned &8 smployees of the company and their active duty pjay We
are also spomsoring active support groups sad social gatherings for spouses and families of individuals
called 0 active duty. We will be continuing acorusl of vacation and sick leave, providing cost of living
increases, a8 weil ay providing well over $750,000 in direct food contributions to local military bases
within our trading area.

We arc plessed 0 be 2 past of the nationwide support for our troops during these troubled times.

Sincerely,

The Vons Compsnias, Inc.
Gary B.
Director - Employment

v

Enclosure
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March 6, 1991

Mr. Robert S. Turner
National Commander

The American Lagion
National Headquarters

P. 0. Box 10355

Indianapolil, IN 46206-1055

Dear Mr. Tusner:

1 am responding to your letter to Allen Murray regarding Mobil’s
policies and other actions in support of Amsrica’s troops in tha
Persian Gulr,

Enclosad is the Aserican lagion’s survey form. By way of

ba , bafore August 2, 1990, Mobil’s policy for reservists
called for active duty provided for continuation of salary and
benefits for three months. As soon as the war started, we
isproved our policy to covar active duty for one ysar, or longsr
if the war situation had continued.

In addition to policies supperting our own asployses, we wanted
o show our support on a broader bass for America’s role in the
war effort. First, Mobil established a capital fund of $2
million to help American men and women (oOF their surviving
dependents) of Operation Desert Shield/Desert Storm further their
educational goals after completing their service. Twenty
universities are participating with us in a scholarghip program
funded by Mobil grants of $100,000 to esch institution. Second,
Mobil’s contribution of $250,000 was among the first to be
raceived by the American Red Cross following Eligsbeth Dole’s
nationsl sppesl to raise $30 million to support humanitarian
services to U.S. troops in the Persian Gulf, their families back
home, and victims of the conflict there.

Mobil is pleased and proud to support America’s Armed Forces and
the Red Cross.

yary truly yours,

/

/

Rex D. Adans

PLA/mab
Enclosures
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Great Food
& Ice Cream

Basch 11, 1981

Todert S. Tumer

National Commander

The American Legion

P.O. dox 1055

Indiangpolis, Indisas 46206-10%8

Dear Nr. Tuimer:

mciosad s & completed copy of your survay fors sherein we have sumsar ized
ous efforts in mpport of thuss employea-reservists and national quard sesders
who were calied wp during the Persian Gulf Crisis.

Further. &3 a result of our proximity to Westover A. f. B,,

Friendly's has Deen donating fce cresm products to the troops &s they have
essemdied for transport to the Qulf over the past ssveral wonths and mors
recantiY. es they have bagun to return howe.

¥a are pleased to 4o our part to support our EEployee-resorvists and all those
ailitary personnel who have passed through Westovar A. F. B,

Sincersly,

“John 3. Gostcheus,

fersonnel Ransger

JXof ec
nclosure

Frigndly }p Comam Corporainon ¢ 1858 8aStan RS * WadvNam MasskMuseits 01095 » 413 61,03«
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NYNEX Corpursiion
1113 Wasicraster Avarve Wivte Pisns HY 10604 3510

March 1, 1S9

Mr. Robdert S. Turner
National Commandsr

The American Legion

P.0. Box 1085

Indlanapoiis, IN 45206-1055

{ear Mr. Turner,

Responding to your letter to Mr. Donald Reed, Vice President-Human
Resourses and Quality, concerning members of the Reserves and National
Guard, 1 am pleassd to Inform you that NYNEX, stands squarely bshind our
trocps, and smployees who have been activated because of the Persian Gulf
erisis, Just as our smployees see their action as their duty, sO does
NYNEX see 1t as its duty to support these men and women when thay are
talled to defend America’s iInterests.

NYNEX will strictly adhers to the federal taws that govern empioyees'
rights as military reservists, and will enthustiastically perform 1ts
cbiigations to sake the re-entry process as smooth as possible for our
smployess whenaver thay return. no satter what length of time they are
away.

Enclosed, please find a 1isting of projects that NYNEX has acted upon.
Please note that the extension of benefits and pay differential for uvp to
one year from the date of call-up will be reviewed if the reservist s
required to stay for a longer period of time. The denefits include, but
are not limtted to: medical: dental; viston care; group 1ife insurance.
Thess benefits also cover the employees’ qualified dependents.

If you have any guestions, pleass feel free to call me on (914) 644-6713.

Stncerely,

Staff Manager-Equal Employment Cpportunity
Veterans Affairs

240
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NYNEX Support of Operation Desert Shield/Storm

In response to the urgent call dy Prestdent Bush for the military
reserves to participate in the Persian Guif crisis, NYNEX Corporation
enhanced 1ts policy to Denefit 1ts empl $ 1nvolved in the call-up.
Some of the activities to-date are as follows:

o Extension of benefits and pay differential for up to one year
from the date of call-up.

s NYNEX currently has approximately 100 ssployess participating In
Desart Storm.

* NYNEX provided smergency installation of additional service on
the first weskend mobil1zation (8/24/90) at the 77th US Army
Reserve Command Headgquarters, among athers, including new lines
and inside movas.

* NYNEX provided emergency repair to a Commanding Ganeral's home
telephone service In order to keep him In constant contact with
Ms Headquarters.

* NYNEX provided immediate response to a cable fallurs at Fort
Totten on §/29/90.

* NYNEX has positioned modile units at US Army Reserve Conters.
This provided additional telephone service for personal calls by
recalisd reservists at their home station prior to deployment to
thelir modilization sites.

e NYNEX has provided (8) cellular telephones for use dy recalled
unit commanders and the!r Major Subordinate Commander during
£ tl:ﬂ]d:n between mobdilization and deployment. Thase phones
are s n use.

® NYNEX Community Team project, “Me Care", sent 2,500 Christmas

:mms to troops tn Operatfon Desert Shield during the holigday
® .

® NYNEX instituted a policy to ensure that no service semder
recalled to support Operation Desert Shield/Storm would have
hMs/her service interrupted for non payment of a telephone bill.

® NYNEX created a special package containing » “om Halkman, a

spacial taped message and letter from M Ferguson. and two
holiday tapes which were sent to every service member. A twenty

. 241
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five dollar money order to help defray the cost of telephone
calis was also sent to every service member’s famtly. This is an
ongoing program and as additional individuals are tdentifisd.
packages and money orders are sent out. Plans ars under
development to send a second package to each sarvice member.

NYNEX Bensfits department has contacted the families of our resarvists to
“see how they are doing” and determine 1f NYNEX can be of any help to
them during the Desert Storm effort.

An 800 number (800 228-1524) has been established for family members to
call with any benefit guestions they may have.
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ZIETH BLACTRONICS CORPORATION £ 1000 MURAUNER AVEMUE C GLENVEEW, ILLINOIS 6002%-2453

ANINL TERON
oMECToN

February 21, 1991

Mr. Robert S. Turner
National Commander

The American Legion

P.0. Box 10§85

Indisnapolis, IN A46202-1055
Desr Mr. Turner:

Thanks for your survey. Unfortunately. we will be
unable to participate.

We appreciate your interest in Zenith anyway.

Cordially,

JIT:cd

O 2‘1 t;
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Comumer normaton Denter

Coca-Cola USA

jadts *LREY
e (NUSS { Rouse

February 27, 1991

Mr. Robert 5. Turner
The American Legion
P.0. Box 1055
Indtanapoits, IN 46206

Dear Mr. Turnpr:

Donald Keough asked me to thank you for offering us the
opportunity to participate in your survey. We appreciate your
interest in The Coca-Cola Company.

As you might imaginc, due to our worldwide visibility, executives
of The Coca-Cola Company receive numerous requests on virtually a
daily basts to take part in similar surveys, questionnalires ang
research efforts. As much as we would Tike to be of assistance.
time constralints and fully committed schedules make it impossible
for us to participate.

Me trust you appreciate our position and wish you much sutcess in
your efforts.

Sincerely,

;‘/; ] S—
Kirk Glaze.
Consumer Information Coordinator

KEG:keg

PO Orawer 1734
Adsnzs. GA 30300
1.800-GET COKE
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¥ .TERANS OF FOREIGN WARS OF THE UNITED STATES

OFFICE OF THE DIRECTOR

VETERANS OF FORRIGN RARS OF THE UNITED STATES
ISFORE THR

COMNITTEE ON VETERANS' AFPAIRS
UNITED STATES SENATE

WITH RESPACT 10
S. 868: PERSIAN GULF VETERANS EDUCATIONAL ASSISTANCE ANENDMNENTS,
S. 1095; THE UNJPORNED SERVICES ENFLOYMENT AND REENPLOYMENT RIGHTS

ACT OF 1991, AND
H.R. 153: AXSNDMENTS 70 THE VETERANS* JUDICIAL REVIEW ACT

WASHINGTON, D.C. NAY 23, 1991
M. CEAIRMAN AND MEMDERS OF THE COMMITTER:

Thank you for the spportunity to sppear bafore this distinguished body
this mornicy to presest the views of ths Veterans of Foreign Mars of the
Uniced States (VFIW) with respect to three pieces of leglslsticn. The
2.9 9111100 menbers of the VW, to include its Ledies Auxfliary, aprreciates
the work and effort this comittee haa expended to sosure that all wstarans,
their dependents, and widows are treated 1n an squitsadle manner.

8. §68; FIRSIAN CHLF VITsRANS EDUCATIONAL ASSISTANCE ANKNTWENTS
Section 1 proposes to restors educational assistance ro participants in
prograas for active duty service members, depsadents sod survivors, and
reservists who had received psyment of VA-adainistered educations] dencfits

but were unable to complete thelr courses 83 & result of & change i{n their

o WASHINGTUN OFFH EW
VEW MEMORIAL BULLDING ® 2000 NARYLANT AVENUE N E. # WARHINGTUN, [1¢ 20002 8770 SAREA (0D 202 843 3239
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dutien, or of their sctivation, in counnection with the Persisn CulY
conflict.This D111 would restore the entitlemant ussd for the interrupred
course of study. Therefore, upon returning to school, these categories of
studants would resuse their education with the same amount of entitlesent that
they had before entering the period of schooling but were unable to complete.
This propossl would amend chapters 30, 32, and 35 of title 38 USC and

chapter 106 of title 10 USC.

- Section 2 deals exclusively with Selscted Reservists and would smend
chapter 106 by extending the delimiting date for reservists’ education
entitlement by the same length of time thay spent on active duty. Also, this
bi1l would ensurs that reservists are not considersd to have been separasted
from the Selected Resarve for education benefit purposes bdecause of their
sctive duty service requiresent.

The VFW strongly supports bdbill §. 860 becsuse 1t {s both proper and
equitadle. We recognize the fsct that it 1s 8 very cosplex but tecessary
plece of legislation. The entire thrust of the bdill is to ensure that no one
loses an enti{tiement becsuse of milirary circumstances and situations that
wvere unforeseen when the original laws ware enacted. In fact, PL 102-26
addressed these sase {ssues for Selective Reservists who were bdorrowsrs of
federal money using the Department of Education’s Stafford or Parkins Loans.

S. 1095: “TNIFONMKD SKAVICES EKNPLOTMENT AND REXNPLOTMENT RIGHTS ACT OF
1991" 1s the short title of the second piace of legislation I want to
discuss. It was introduced by Chairman Crapstop on May 16, 1991. The overall

thrust of this bill 18 to coopletely rewrite chapter 43 of tictle 38 USC, which

24t



O

ERIC

Aruitoxt provided by Eic:

Page 3

Jeals exclusively with the employment and reesployment rights of persoas who
serve g the uniformed sarvices. This lav was passed 1o 1940 and has ovar the
past five decades been amundad rapesatedly by Congress. It has also beso
subject to mumarous court interpretations over these aany years. Today, we
have reached the point where ths preseat law has become too difficult and
cunbereose to adminiatar.

This H111 does havs the sdvantage of making the law essier to underatand
and to afminfster. It slso more effectively protects the vsteran's
reenploysent rights. Therefore, the VIV favors the dill. A mmmary of major
provistons of this bill are as follows:

) A statement of purpose and definiriona of key terms.

o Prohidits discriminstion agsinst reservists.

o Provides sligibility for recaploynent rights 1f sll periods of
service is not sore than fiva years.

o  Ratablishes time period during vhich an employse muat returs to work
or sske application for reemployment based on length of absance.

] Provides eaployess who are hospitalired or coovalescing fros a
service—connect.d .1lness or fnjury with up to two ysars bdeyond the
spplicadle tise periods mentioned above to return to work.

] Proyidas that resmployment rights do not depend os timing, frequency,
duratfos, or oature of service.

o Requires that all persons, including disabied perscas, gencrally sust
be restored in positicos for which they are qualified and which they
would have attainsd had they naver lefr for military ssrvice.

o rovides that, at the employse's request, insursace coverage offersd
by an employer mugt continue for up to 18 months during the period of
military =ervics.

] Provides for retentica rights upon reemployment besed upon the length
of prior esployment with employer.

[ Provides that an employse may use accrued snnual leavs during a
period of service,

.
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] Provides in the case of s pension benefit plan mnder ERISA, that a
person is treated aa not having iscurred s bresk 1o service with the
enployer. Furthersore, the persoc £s treated as pot having incurred
4 break 1o service with the esployer acd service on sctive duty is
deesed to be ssrvice with the employsr for pension purposes.

©  Provides that & federal government smployee may be represented by the
office of Special Counsel bafore the Merit Systems Protectios Board
aod {0 judicial review of Moard decisicas.

o Authorizes the Director of O0ffice of Parsonnel Managsment to
daternine vhather recmployeent of & person in the Postal Service or
Postal Rate Commisaiocn is feasidle, rather than giving this authority
to those agoncles.

° Provides that a person would pot be required to submit a reesployment
rights complaint to the Department cf Lador in order to takes & clais
to the Merit Systems Protection Board or & U.S. Distriet Court.

° Allows federsl, state and local employers counsel of choice; and
suthorise the award to a prevaliling employse of sttorney's fess and
1itigation expenses.

° Establishes veterana' reeaployment rights information programs for
veterans, active duty persons snd employoers.

° Last, 18 the requiresent to have the Secrstary of Labor, the Attorney
Genersl and the Special Counsel rsport to Congress on the
implesentation of this proposed law after {t has deen in effect for
ona year.

0f special interest to the VFW ars the following provisions which
Jefinitely mske this bill s stronger, much sors improved reemployment propossl
for veterans.

First, all members of the Resarve force and National Guard will retalo
thedir job security aaod sdvaacement, regardless of past or future militsry
service obligsticns.

Second, the expanded scope of reeaployment coverage will faclude temporary

positions, except in cases when the employer’s circumstances have changed so

48 to mske it unressonadle or difficult to recreate the temporary position.
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The thrust of thia proposal is only to ensurs that the employes would be
Testored to ths positton be/she would bave sttained by contimuous esployment
without the interruption for military service.

Along this same 1ite, we concur with the sxpanded principle that disabled
veterans seeking to raturn o jobs with small employers would have the clear
right to expect accammodaticos de made for their dissbiifty.

The last significant improvesent is the propossel to ailow Federal
employoss to request fedarsnl legal représentation from Depsrtment of Juatice's
0ffice of Special Counsel. This représentation could be used at the tnitisl
appeal bafore the Merit Systess Protections Board lewel, and could continue to
the appallate level to a Court of Appeals.

At the present time, only employees of State government aad the private
sector are provided with Paderal rapresentatfon regarding veterans’
reemploymeot rights claime by 0.5. attorneya. This 1s currently dope
throughout the %4 goographic, Federal district jurisdictions which has led,
over tise, to an unaven sattlesent of cases dased on where the vateran serking
reeaploysent lives. In sum, this propossl should go & loag wsy to easure that
the provision of Federsl reprasentstion {s more dapendent upon tha marits of
individoal cases.

The two prissry VFW concerns deal with the following issues:

o  SECTION 4324

¥ith respect to Section 4324, which sets forth the special rules
for reemployment by the Federal Government, it sppears that proposed
language doas not estend full reesployment protecticn to 8 person
vhose previous employwent was with the Legislative or Judicial

Sranch, or as s National Gusrd technician. Ig contrast, it sappeara
the protection afforded a parson whose previous eaployment was with

240
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an Exscative agency is far superior, much more ssaningful and
decisive.

The language iodfcates that whea it is cot feasible to restores @
person to a Legislative or Jodicial hranch position and the person is
oot ¢11gidle vo scguire & civil service status, that the individual
siaply loses out on sny possidility of transferring to an altamative
poaition. We delisve this provision is pateatly wofair and orge that
you strengthen rhe language to extend full reemploysect protection to
21l federal employees o an equal footing.

SICTION 4325

Under Section 4323, which addrasses Senlority, Insursance, and
othar eaployment rights and benefits, the proviaion which fordids
besith plan cerriers from imposing an exclusfon or wsiting period io
connsction with remumption of covarage is very important. This
provision addrssses one of the major probles aress that historically
has beep & thorn in the atde of persons vho have served for varying
periods tn the uniformsd services, that of getting their employsr
sponsored insurscce covarage restored quickly and without too much
confusion. We balisve this provisiocn will go far toward
accomplishing that end.

Nr. Cheirsan, we do have some concern regarding subsection {c)
{1) of Section 4325. This provides. That a person whose civilian
eaployment is iaterrupted dus to e call-up, may upon request, have
his company-spousored health insuracce coverage continue io force for
ur to 18 months, Our concern is that this may be & very costly
provisien for many small business concerns, particularly those with
15 or fewsr employees which are lesst able to afford & hesith plan {n
the first place.

We pote also that the providing of health care coverage to s
peraon called to duty 1o the uniforsed services has treditionally
been dorns by his/ber branch of service; i.s. the Pederal
Govermmsnt. We believe that providing healch care coverags for
sctivated memdbera of the uniformed services should contious to be the
primary responsibflity of the Federsl Governmeat when dealing with
the Small Busicess community.

ANKNUNOITS 70 THE VETERANS' JUDICIAL REVIEW ACT

The letter of tnvitstion requested VFW comments on bill H.R. 153, the

"Veterans' Judiclal Review Amendsents of 19917 which was introduced in the

House of Representatives by Mr. Montgomery, for himself and Nr. Stusp, This

bi11 passed the House on Pebrusry 20, 1991. The VFW concurs with all but
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three of the proposed technical smendments. Wa proposs:

o retaining subsection (b) of ssction 4087

o retatning subsections (2)(1) and (2) of gection 4067; and

o ezpanding section 4086.
From & vatersns’ pofot of view we strongly recommend that subsectioa (b) of
4067 retain the words, "Ida Court shall fnclude 1a its decision g statemsnt of
ita conclusions of lew.® Tho femsining portion "...and detsrminatiocs as to
factual matters” could bo deleted. Ia our Judgment doth the claimant ns the
Department of Veterans Atfatrs (VA) should be siven the profeseicoal courtesy
of knowing why the appesl was danted. This {8 also necessary fros a
claigant'a position eo that he can perfect an eppeal to the next higher
Judicial suthority. We beliawe the VA can aleo benefit from ths same
statement in order to rsevaluate their own decisioo-making proceas throughout
the Reglonal Dffice system and their contraiised Board of Veterans Appeals.

Again, from s vateran's polat of view we ask that subsecticos (d){1) and
(2) of section 4067 be retained. The prasent languags gllows g claimant who
has had his case decided by a atngls judge the opportunity to request a review
within 30 days of decision by an expandad panel of the sourt. Io sasence, wo
fevor the option of continuing with both the singls Judge and the panel of
Judges to raviev and decide cases. This has the distinct gdvantage of, in
fact, alloving s veteran to receive a reconsideration of an unfavoradle
decision within the Court of Veterans Appeals (COVA).

Regarding the added new sectfon 4086 “Judicial Confereace of the Court of

Vetersns Appeals,” the VFW suggests that the language in fine 15 be expanded

251
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to dnclude officials of the Natfonal Vaterans Orgenisatiocs as well 23 those
yeteran Tepresentatives already sdmitted to practice befora the Court. Thia
proposal hus the distince advaotage of kesping the wetersn community,
particularly that elamest of the community that counsels, advises, and
presents veterans' sppesla befors COVA to be kept better inforwed oa e
professional basis tegsrding changing standards or paraseters. We baltave
that tha adove seationed officlals snd representatives of these voterans
service oraanizations can certsinly play s seaningful role by shaping and
discusaing means of iwproving the administration within the court's
Surisdiction.

Mr. Chairwan, this Coucludns the VPV statement. I am prepared to answer

any questions you or any committee member may have. Thank you,

o N
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STATENENT OF
LENNOX B. GILMER
ASSOCIATE NATIONAL EMPLOYMENT DIRECTOR
DISABLED AMERICAN VETERANS
BEFORE THE
COMMITTEE ON VETERANS AFFAIRS
UNITED STATES SENATE
MAY 23, 1991

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

On behalf of the mors than 1.4 million membars of the
Disabled American Veterans and its Ladies' Auxiliary, I am
Pleased to appear bafore you today to present our viaws on
Chapter 43, Title 38, United States Code, relative to Vaterans'
Reemployment Rights (VRR) and the Vaterans' Judiciary Revisw
Amendments Act of 1991.

Mr. Chairman, we want to thank you and ths other members of
this Committes for Your continuing concern over the employment
rights of our nation’'s veterans,

Approximately three ysars ago, former Assistant Secratary
of Labor for Vaterans’' Employment and Training {ASVET) Don
Shasteen announcad his office was working on a comprehensive
rawrite of the vaterans' resemployment rights statute. The
current Assistant Secretary Tom Collins stated he was co.atinuing
that effort. However, it wasn't until the eva of the hearing
held by the House Veterans Affairs Committee on March 7, 1991,
that the executive branch submitted its draft legislation.

In the past 15 years, no Administration, to our knowledge,
has proposed any meaningful legislation to sddress the
soployment concerns and needs of our nation’s veterans until
now. 1Instesd, with minor exceptions, evary Adminiatration since

ro
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President Nix-on has actually oppossd employment initiatives for
our nation’s veterans.

Mr. Chairman, before I address the issue of rsemployment
rights, permit me to offer an observation that may be more
appropriate for a latar oversight hearing. As we are all aware,
A cease-fire has been declarsd in the Persian Gulf. Assistant
Secretary Collins' office is providing public information and
assistance to reserviats and employers on the reemployment
rights program. This is good. Howevar, they apparently have
taken no &ction to review the needs of the thousands of troops
who will return from the Persian culf without reemployment
rights and who will be in need of employment services. Because
of our concern, was sent Mr. Collins s letter on March 1, 1991,
asking for & detailed plan of action to address the employment
neads of these moon to be released veterans. A copy of that
letter is attached.

The attachsd April 15, 1991 response from the Assistant
Secretary for Veterans' Employment and Training did not address
the continuing decline of the Employment Security staff,
including Local Veterans’ Employment Representatives. Also,
this letter did not acknowledge the Administration's proposed
decimation of the Disabled Veterans' Outraach Program {DVOP).
All of this is going on at the same time Employment Service
personnel are being taken out of their offices to support the
much needed Transition Assistance Program (TAP) for Separating
military personnel. In fact, the Administration's 1992 budget
request proposas reducing by over 75 percent the DVOP program
staffing levels established by statutory formula from 1,885
staff to 438 staff beginning January. 1992. The DVOFP personnel
are the primary source of staff for the recently initiated TAF
program.

An additional concern, Mr. Chairman, is that many
reservists and National Guardsmen called up to serve in the
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Persian Culf will not be sntitled to be served as veterans
through the nationwide natwork of job mervice offices because
they do not meet the reguired period of service. We beliaeve
these individuals should be accordad veteran atatus for benefits
provided through Chapter 41 of Titles 38, USC.

Accordingly, we regquest you amend Section 2011(4q) of Title
38, USC, by adding a new subaection (C) as follows: ~{C)
Reservists or Nat ‘nal Guard personnel who perform active duty
for other than training purposes, during a war or in a campaign
or expedition for which a campaign badge is authorised, and
serve continuously for 24 months, or the full pericd for which
they are called or ordered to sctiva duty."”

Reservists and National Guardsmen awvarded the Southwest
Asia Service Medal are currently entitled to veterans'
preference in federal amployment and we would urge they alac be
entitied to priority employment services.

We also suggest you amend Section 2010A, Title 3B, USC.
That Section currently provides for "studies of unemployment
among special disabled vetarans and smong veterans who served in
the Vietnan thester of operations during the Vietnam era ...."
We suggest a new subparagraph (c) be added as follows: "On an
snnual basis, a study will be conducted of unemployment among
special disabled veterans and veterans who served in the Persian
Gulf theater of operations.”

Historically, nilitary personnel, including reservists and
guardsmen with reesployment rights, have had little difficulty
in exercising those rights. Currently, employers have been very
receptive and responsive to their obligations according to moast
newvs accounts.

Reportedly, many employers have gone bayond statutory
requiresents to assure their valued employses who have made the

235




O

ERIC

Aruitoxt provided by Eic:

commitment to serve our country Aare cared for. This includes
actions by Constance Newman, Director of the Office of Personnel
Management. Some of those actions follow:

OPM issuyed a reminder to federal agencies that certain
reservists sre sligible for veterans' preference.

OPM issued s Federal Personnel Manusl letter
reminding despartments and agencies of health benefits
continuation for reservists on active duty.

OFM issued a memorandum that in the event budgetary
requiremants naceassitated the furloughs of civilian
employees encouraging * ... each federal agency to
make exceptions from furloughs for any civilian
employee who performs active military duty during the
crisis in the Middle East.”

OPM issued a memorandum raminding agencies of the
fallowing:

{1) Retain employees who perform active military
duty on the agency's employment rolls in the
same_position held before their departure.

{2) Pay the smployee's share of health benefits
premiums while in a leave without pay status
during this crisis,

{3) Use Employee Assistance Frograms (EAP) to provide
counseling and referral services for affected
employees and family members.

One law firm in New York prepared a memorsndum
directed to employers outlining their cbligations ta
activated reservists in the work force.



o Other private employers took additional steps such as:

(1) Providing company newsletters to activated
reservists.

{2) Extending health and life inaurance.

{(3) Inviting dependents to join wellness and
recreation programs.

{(4) written and verbal communications to dependents
to make sure they understand insurance options.

{(5) Extend pay and benefits 90 days beyond that
required.

Mr. Chairman, based on the aforementioned, we believe that
most employers want to do what is right and what is required by
law. Some employers, as indicated, have alresady gone beyond
that required by law. Accordingly, we bslisve that employs<s
will generally adhers to the law. We do, however, anticipate
thore will be many inqQuiries from reserviats and others,
including employers asking what their rights and obligations
sre. In that regard, we command Mr. Collins and his staff for
preparing public service announcemaents, starting a phone hot
line and developing other information in response to that need.
However, we vremain critical of the Adminiatration's lack of
support for programs which will provide services to those who
need help beyond rsemployment rights.

I would now like to discuss s. 1095, "The Uniformed
Services Employment and Reemployment Rights Act of 1991,"
proposing to completely rewrite Chapter 43 of Title 38, USC.

At,tho outset, Mr., Chairman, you should bes aware that the
provisions and intent of 5. 1095 are generally supported by the
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DAV and cur testimony contains certain recommendations that, in
our view, serve to further strengthen the proposed intent of the
bill. Nr. Chairman. the proposed Ssction 4301, Title 38, USC,
among other things, states "It is the senss of Congress that ths
Federal Govarnment should be a model smployer in carrying out
the resmployment practices Provided for in this Chapter.” We
fully support that statement and urge its retention in the final
bill.

Wa also support and urga the ratention of the provision
thet includes, under the definition of "employer.” "any
successor in interest to a person, institution, organization, or
other entity ...."

We are pleased to ses the inclusion of the Postal Service,
Postal Rate Commission and nonappropriated fund instrumental-
ities as employers.

wWe also appreciate the meny references to the Amsricans
with Disabilities Act of 1950 (ADA) -- P.L. 101-336 -- as we
belisve disabled vetersns will avail themselves of the msny
protections flowing from the ADA.

Refarence is made to the terms "reasonable accommodation™
and "undue hardship” and refers to the definitions contained in
the ADA. We balisve this is very beneficial for those employers
who must comply with the ADA and who should not havs to meet
different standards for accommodating the disabilities of
disabled veterans.

Mr. Chairman, this measure. Section 4321, would provide
protection avainst discrimination to "s person who performs, has
performed, applies to perform ... in a uniform service ...." It
is not clear to us if “applies to Perform” means an spplication
to anter the ressrves or is currently in the reserves and
applies to go on active duty. We urge clarification of the



intent of this langquage so as to svoid confusion at some later
date.

Section 4322(c) provides exceptions to the regquirement of
not more then five years of service to be eligible for
reemployment rights. We urge an amendment to subparagrsph {2)
as follows: after the word "persen,” add “including a
disability, injury or disease incurred while serving on active
duty.”

Mr. Chairman, Section 4322{d)(2) provides additional time
for certain disabled veterans to report Lack to that person's
smployer. This is very important and has the full suppeort of
the DAV.

In addition, the following process jhould be incorporated
into tha intent of the bill. 1In the case of tha most severely
disabled veterana, we believe the veteran must notify the
employer within a reasonadle time frame that he or she is
interestad in returning to work. Thia puts the smployer on
notice that upon completion of hospitalisation, convalescence
and/or retraining, the smployer will have to provide the
original job or a comparable one.

The Departmont of Labor should continue to be responsible
for any investigatory/enforcement function. A process could be
established through a Memorandum of Understanding (MOU) between
the VA and XL regarding the responsibility of assiating the
vateran in notifying the employer.

The Vocational Rehabilitation Specialist {(VRS) or
Counseling Psychologist (CP) with VA's Vocational Rehabilitation
Service should be assigned the responsibility of case manager
and be an iutricate component of the rshabilitation plan. At
the earliest possible date, the VA and a representative of the
employer should meet with the veteran to determine:
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{1) That the job is atill available.

{2) That the veteran can rsturn to his or her pravious job
with or without job modifications or accommodations.

{3) If the veteran will need any retraining or special
equipment to facilitate a return to the job.

{4) If it is othervwise medically unfeasible or if another
job of comparable status is offered, what, if any,
accommodations, equipsent or training wiil bs needed.

As scon as those questions are answered, the Vocational
Rehabilitation staff should develop a comprehsnsive Individual
Employment Assistance Plan {(IEAP) and initiats any necessary
ratraining at the earliest possible date.

During thess discussions, a determination should be made,
as gquickly as possible, as to when the veteran may return to
work. We believ. that by making the employer an integral part
of the rehabilitatior plan and process, the adverss lnﬁnct on
the sxmployer can be minimized. We believe this is neceassary to
assure that thoss veterans who receive the most severe
disabii“‘ties while serving on active duty can return to a
fruitful, productive career.

In the svent the disabled veteran makes & decision not to
raturn to the former employer. the employer should be so
notified at &8 reasonable time and the Disabled Veterans'
Outreach Prograsm (DVOP) Specialist should be mada part of the
overall planning process and devsalopment of an 1EAP. We believe
this approsch is totally consistent with existing law, including
the responsibilities of DVOP Specialists under Section 2C03(A),
Title 38, usc.
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Section 4323 appears to allow an employer to make a
determination about the qualifications of an individual tc be
reerployed. Section {(8)(1)(B) states in part, "if not qualified
to perform the duties of a position ...." This apparently
allows the employsr to make that determination. We believe
clarification is needed to guard against any smployer abuse and
suggest report language be included to emphasize that the DOL
retain authority to datermine qualification for reemployment.

Mr. Chairman, we support Section 4324, which astablishes
*apecial rules for reemployment by the federal government.” We
belisve strongly that all veterans should be entitled to similar
reemploymsnt rights whether they ba federal, state or local
government or private sector employees. To do otherwise would
constitute a differsnt benefit for the same service. Howaver, a
clarification or amendment should provide that the veteran im a
federal employee and due all rights and benefits including pay
while the federal agency and OFM are making & determination
ragarding feasibility or placement in a comparable job.

We are extremely appreciative and supportive of your
provisinn that would give federal employees the right to appeal
Marit S;.“ems Protection Board (MSPB) dacisions denying
rearrleyrai ¢ in the federal government. We believe very
strongls ti .t veterans who are employsd with the federal
govi cnmens prior to entry on active duty, should enjoy similar
rightes and benefits prc ided to those who are employed in the
private seacior.

we have long had a concern about the difference in legal
assistance provided former federal employees seeking
ressployment rights compared to private smector employees seeking
the same beneafit.

in the case of an employee in the private sector who has a
complaint, the individual receives assistance and
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rapresentation, including court action initiated by the
Department of Justice on his or her bshalf. By contrast, a
formar federal employe®e trying to exercise reemployment rights,
will be told to file with MSPB.

Under the current system, private sactor smployees sseking
redress have full representation throughout the court system if
it is determined by the Department of Labor and the Department
of Justice that court action is warranted. We strongly believe
that fedaral semployess should be granted no fewsr rights than
private ssctorx employses.

As an aside to that {ssue, I would like to point out that
OPM officials have been very responsive to the issue of assuring
returning Persian Gulf veterans their resmployment rights as
intended by law. At a meeting of the Sacretary's Committee on
Veterans' Empioyment (SCOVE) at the Department of Labor, Deputy
Dirsctor of OPM, Bill Phillips, indicated that he and Director
Newman would be willing to take any case whare & federal agency
declined to comply with the law, {f necessary, "to the Oval
Office.” Nrs. Newnan and Mr. Phillips have been unvaivering in
their support for providing everything possible to those federal
smployees who have been callaed up to active duty during the
Persian Gulf crisis. We are very appreciative of that and would
ba remiss if we did not acknowledge their extracrdinary efforts.

Mr. Chairman, absent from your bill is any reference to
civil penalties. We testified on March 7. 1991, before the
Subcommittes on Education, Training and Employment of the Houme
Veterans Affairs Committes in support of thes provision that would
provide a * ,.. civil penalty of not more than 525,000 for each
such failure or refusal ..." to reemploy an eligibls veteran.
There may ba recalcitrant employsrs whe would be more amenable
to compliance with the law {f they knev they were faced with not
only back pay expenses, but alsc a substantial civil penalty.
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H.R. 153

Mr. Chairman, the measura H.R, 153, the Veterans Judiciary
Reviav Amendments Act of 1991, was approved earlier this year by
the full House of Representatives and referred to the Senate.
The bill is virtually identical to legislation that was
introduced last year in the 101st Congress at the reguest of
Court of Veterans Appeals (COVA) Chief Judge Frank Nebeker.

The DAV has no objection to favorable consideration of H.R.
153 by the Committee, howaver, we do have one sucgestad langquage
change as follows:

Section 3 of the bill would extend COVA the annual
authority to eatablish & "Judicial Conferance™ composed of COVA
judges themselves, with the active participation of *... persons
admitted to practice befors the Court and ... other persons
active in 'the legal profession.”

Mr. Chaiman, we recommend the addition of the phrase "and
Vaterans Affairs claims repressntation” pfter the word
“profession” in Section 3 of the bill.

Such a language change would ensure that nonattorney
representatives, who do provide significant representation
before COVA's bar, would indeed have an active role in the
Judicial Conference. We note for the racord, Mr, Chairman, that
Chief Judge Neboker aas stated that he envisions the proposed
Judicial Confarence "... would focus on the specialty of
veterans law and would take into particular account the needs
of & large number of nonattorney representativas who practice
befors our Court ...." (June 13, 1990 latter from Judge
Nebeker to House Speaker Foley EMPHASIS ADDED.)

Mr. Chairman, our suggested langquage modification would
indeed give real meaning to Judge Nebeker's stated desire that
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the proposed Judicial Conference serve the needs of nonattorney
representatives. We urge the Committee to amand H.R. 153
accordingly.

Mr. Chairman, I would like to again thank you for the
opportunity to appear before you today and I would be happy to
answver any questions.
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Atolie: 3§ 3 canval spaat goed of my anmeads. 3 el wal cpanh o1 of e,
BISABLEL AMEBICAN VETERANS

NATIONAL SERVICE and LEGISLATIVE NEADOUARTERS
807 MAINE AVENUE S.W
WASMMINGTON DC 20024
12021 584 1M

March 1, 1991

Nr. Thomas F. Collins 11t
Assintant Secretary for

Vatersns' Employment and Training
U.S. Dspartment of Labor
Room S1313
200 Constitution Avenue, NW
Washington, DC 20210

Dear Mr. Collins:

I recently received s copy of "The Labor Exchange” dated
Fabrusry, 1991. One of the headline articlees is “VETS braces
for war's end.” In this brief article, Executiva Assistant
Leslies Elliott indicates "... her office is preparing s public
service announcesent and Printed information to inform employers
and raturning resarvists of their re-entry employment rights.”

We are ApPreciative of your aoffice's efforts to provide
meaningful information and services to those with raemployment
rights. Howaver, we are concerned that nothing is being done to
prapare for the onslaught of troops serving in the Persian Gulf
or in other parts of the world providing support whe will need
smployment services.

It has boen estimated that as many as 200,000 troops
returning from the Gulf will be discharged after the war 1s
over. Our concern is compounded when you 1ook at the profile of
those serving in the Gulf. Information indicates that the
avarage age of those serving is 27, However, the averaga age 1n
the Snfantry 4s 20. Reservists make up approximately one third
of the troops whils nonreservists make up two-thirds. It s;a the
two-thirds of tiose in the infantry ranks we are moat concerned
about. Meny of them may come home dissbled and will need
treining or retraining and, perhaps most appropriate, services
through the VvA's vocational Rehabilitatfon Program. Those not
disablsd &re going to nesd not only transition services as may
be provided through the Transition Asasistance Program {TAF) but
also one-on-one smployment assistance and referrals through the
existing natwork of LVERs and DVOPs. TAF is not designed to do
that.
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R A v Provided by R

Nr. Thoaas E. Coilins III
March 1, 1991
Page 2

There 18 good raason tO belisve that you will not ba able
to adegquataly serve these nswest v-un.nn In r.hc 12-mnt.h
ponod cndinc .mn- 30, 1990 A%

We would sppreciate it if you would provide us a detailed
outline of the steps being planned by your office to assure not
only resarvists receive timely and adequate information and
assistance, but also those who do not have resarve atatus. the
bulk of whom fall in the latter catagory.

Wa very wuch appreciste your interest in this matter and
look forwerd to your response.

erely,
Metel Al/m(
RONALD W. DRACH
National Employment Directer
RND:d1ly
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U.S. Department of Labor mmwutm
Washington, 0.C. 30210 & }

APR 15 191

Mr. Ronald W. Drach

Naticonal Employment Director
Disabled American Veterans
807 Maine Avenue, S.W.
washington D.C. 20024

Dear achsg

This is in response to the concerns expressed in your letter
dated March 1 regarding our plans for serving the veterans
returning from Operation Desert Storm, particularly these who
return with disabilities. You, of course, realize that the care
glven to our Nation's veterans is of mutual concern. 1In reality,
we share similar, if not the same, views in this area.

The public information campaign that we have launched is not
geared exclusively to reservists and National Guard maembers, but
to veterans, reservists and National Guard members. This
campaign did indeed start off with the production of fact sheets
for returning reserviats and National Guard members in reaction
to the ambiguity in the applicable statute as to the number of
days by which they must report back to work. Once that was
clarified, efforts concentrated on all Dessrt Storm participants,
rogardless of their geographical assignment. As you know the
VETS information hotline at 800-4422-VET is awvailable for ALL
recurning troops.

wa are mindful that the wave of veterans being released after
Dessrt Storm may be followed by annual crests of veterans
reloased as part of the downsizing of the military. We also know
that those staff positions funded under the Digsabled Veterans’
outreach Program {DVOP)/Local veterans' Employment
Representatives {LVER) were not designed to stand alone or
supplant the priority services available by all staff of the
public employment and training Ssystem. For thess reasons, we
raly upon our Federal-State partnership and will draw support
from the resources of all Job Service staff to provide direct
labor exchanges ssrvices to returning Desert Storm vetsrans,
whoether or not they served in the prersian Gulf area.

Our plans include massive numbers of briefings to all separating
veterans, reservists and National Guard members at demobilization
points, saparation centers, and Transition Assistance Program
centers on their rights under the Veterans' Reemployment Rights
Act, as ravised by Public Law 102-12, as well as briefings for
employer organizations as to their obligations under the statute.
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At these briefings, thosa vetarans not coversd under the Act or
with no saployment to which to return learn of tha assistance
availadle to tham by both the Job Sexvice staff and the
individuals funded by ocur grants.

In your letter you raised doubts as to the ability of thsse Stats
stagf to provida positive results bassd upon your analysis of
Progran Year 1990 data. By looking at the reports filed by the
tuploysant and Training Administration for the period which snded
June 30, 1990, 1 see hov the over one million vesterans not
counted in ths "received soma service™ ites, were assumsd by you
£o have receivad no service. A closer 1ook at the data, with the
cell definitions in mind indicates that of the 2,374,565 veterans
registersd during that twalvs-month period, 577,512 were placad
or obtained loyment, 20,22) wera placed in :nmlni and
1,307,313 received soms other rsportabdble servics; individuals
m«d in jobs or training, or who obtained smployment, axre not

Inded in ths "some reportable ssrvice” category. One can then
conolude that 369,517 individuale wvho wers registersd as vsterans
did not receive services bayond application. This is not a large
nuaber nationally, given ths number of vaterans who apply for
unssploysent cospansation and must be registered, but who
actually will return to union jobs or seasonal employmsnt, and do
not accept the offer of services svery year.

We agres, howaver, that the assurance of adequate esployment and
training service delivery reliss heavily on a concartad effort by
dedicated staff with the full support of related agencies. We
nov apjoy & very good working reslationship with several agsncies
within the Departaent of Labor and have effevtive Msmoranda of
Understanding signed by Key officials within the Departsants of
Vaterans Affairs and Defanse, and the office of Parsonnsl
Managesant. I am confident that with the support of the major
v:mm' organizations this team can rise to the challsngss that
lie ahsad.

hor you share my confidence and I thank you for your interest
nd input on behalf of our Nation's veterans, and your continued
upport.

Sincargly,

I
a
s

74

B. COLLINS
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STATEMENT OF

JONATHAN GAFFNEY
AMVETS NATIONAL LEGISLATIVE DIRECTOR

Before the
COMMITTEE ON VETERANS' AFFAIRS
UNITED STATES SENATE
On
VETERANS REEMFPLOYMENT RIGHTS AND
EDUCATION ASSISTANCE BENEFITS
FOR ACTIVE DUTY AND RESERVE MILITARY MEMBERS

WHO PARTICIPATED IN OPERATIONS
*DESERT SHIELD” AND "DESERT STORM®

MAY 23, 1991

AN
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Mr. Chairman, AMVETS is grateful to you and Members of the Senate Commirtee
on Veterans Affairs for giving our organization the opportunity to provide our insights into
two distinet areas this morning: (1) Proposed legislation which would restore educational
assistance entitiements to those members of the military ~ both active and reserve ~ who
could mot complete educational courses or programs utilizing these programs due. to
activation or transfer in support of Operations "Desert Shield” and "Desert Storm,” and (2)
Legislation which would update Chapter 43 of Title 38, United States Code, Veterans
Reemployment Rights.

With regards 1o the pravision of educational entitiements, AMVETS sees no reason
wh_ legislation which would reinstate educational assistance entitlements to Operation
*Desert Storm” and “Desert Shield” participants in the programs under Chapters 30, 32, and
35 of Title 10 of the United States Code and Chapter 106 of Title 10 should ot be passed.

As Senator Cranston mentioned in his remarks accompanying S.868, Section 1 would
do littte more than restore educational assistance entitlements for active duty service
members, dependents and survivors, and reservists who had received payment of VA-
administered educational benefits but were unable to complete their courses as a result of
the change in their duties, or of their activation, in connection with the Persian Gulf
conflict. Section 2 of S. 868 would likewise extend the delimiting date for utilization of VA-
administered educational benefits by such a period that equals the length of activation or
mobilization.

AMVETS feels that neither one of these requests is excessive in eitber their cost or
scope. It is our understanding that the financial costs ipvolved with passage of this
legislation would be §10 million in 1995 and $40 million in 1996. The administrative

R71
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burden of adjusting such benefits ~ while not even known by the V.A. —~ would not be
excessive,

As an individual who benefitted greatly from VA-administered educational benefits
in the late 1980s -- while concurrently serving as an officer in the Naval Reserves -~ 1
couldn’t fathom having my hard-earned educational benefits penalized in the event of recall.
Furthermore, as a recently de-mobilized Medical Service Corps Officer, 1 know first-hand
numerous young men and women who were recalled in support of Operations “Desert
Storm” and "Desert Shield.* Individuals who ~ due 1o reasons ranging from transfer to the
Kuwait Theotre of Operations, transfers to Naval Hospitals in other parts of the United
States, or simply rotating 12-hour shifts out at Bethesda —~ had to withdraw from higher-
education programs in which they were enrolled. For many of them, the recall period
{which for some still exists), started at the beginning - or during - the Fall 1990 Semester
and continued through the now-ending Spring 1991 Semester. 1 read recently that it is the
Department of Defense's intert to have the majority of Guard and Reservists home and
demnbilized by July - almost a year after some of them were called up. In light of these
aspects, this education re-instatement package is not a lot to ask and certainly will send the
right message to current members of the mililary as well as those considering joining.

The Veterans Reemployment Rights agends of this hearing is an extremely
important issue 10 AMVETS membership, and we are pleased that the Committee saw fit
1o finally address some of the more dated provisions of this law. As you know, AMVETS
last year opened up membership in our ranks 10 members of the guard and reserve,

After careful review of the proposed changes to Chapler 43, Title 38, ~ including
review of H.R. 1578 - AMVETS is pleased with some of the proposed revisions that have
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been made. First of all, we appreciate the clear delineation of the types of discrimination
prohibited by the legislation as defined in Section 4321, particularly the inclusion of such
employment areas as promotion, retention, of reemployment. Second, the extension of the
reemployment rights from 8 period of four years o five years as well as the standardization
of the "return period” for a service member 10 an employer will help to not only make it
easier for an individual to serve in the military, but will make the laws governing that
service clearer and easier 10 understand. Third, we strongly endorse the inclusion of the
provisions which grant a two-year interval for return to an employer of a service member
who was hospitalized due to 8 service-connected illness or injury. The current law is clearly
and blatantly unressonable.

Finally, AMVETS supports the language in this legislation which provides that
entitlement 10 reemployment rights does not depend on timing, frequency, duration, or
nature of service,. AMVETS has long been an opponemt of those rare cases of
*reasonableness tests” in determining a service member’s rights and ben fits.

While we have briefly touched upon some of the more pertinent provisions of this
legislation (to AMVETS' membership), we want to go on the record again as supporting
this entire piece of legislation and the efforts of this Computiee and the House Committee
on Veterans Affairs 1o bring this re-write about. We consider it fare, timely, and truly
reflective of the “nature of the business™ of seiving in the United States military in the
1990s.

While not directly related to the intent or provisions of veterans reemployment,
AMVETS wishes to bring forth two concerns related to military service and readjustment
1o civilian society. First, is the area of discrimination as it reistes to the application of
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credit.  Although this legislation prohibits an employer from discriminating against an
emm—mmkaummmr—inmemdwﬁdemﬂwu
mmﬁoymnnmﬁmhemplmmmmmaﬂmhsedonﬂmindiﬁdmhnﬁﬁmy
nmlhuox;wemmmmdthatmempmmﬁondwmtadequawlymndmm
same individuals in the granting of credit. The recently-amended version of the Soldiers
and Sailors Civil Relicf Act of 1940 did not contain adequate provisions to protect members
of the Guard and Reserve from discrimination in the spplication for credit, As we know,
the Soldiers and Sailors Act allows for an interest-rate reduction for many types of
consumer debt - including home and auto loans. Since, under current market conditions,
this interest rate reduction is significant, it is our concern that any member of the Guard
and Reserve who applies for credit may be denied by 8 lending institution due to the
possibility of a rate reduction.
m:mndmmkﬁmmptﬂﬂofmwofmeUniwdSumC«k.
"Employment and Training of Disabled and Vietnam Era Veterans.® While we applaud the
mmmleﬁshﬂwiniﬁaﬂnwredeﬁnceﬁgﬁﬁtyfoﬁobmmmmm
umbﬁmedIMwacepeﬁodmwdayxwmmwnﬁmmumkmwm
peﬁodisndequa!einaddressinglberightﬁudcﬁnitinnohvelcmninlishtohheUniwd
States’ recent involvement in Operations "Desert Storm™ and "Desert Shield.”
ladinguptothixconﬂin-panimhdyinlbeweeksj\mpﬁmmmmmememem
of hostilities on January l&.lhmmndsof(}mrdandk&mpemnmlmmnedm
active duty and sent to the Persian Gulf theatre. On February 27 ~ just 42 days later and
after 100 hours of a land bartle ~ the war was completed. Within & week of cessation of
hostilities, military members were returning to the United States and certain reservists were
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heing demobilized. In light of the exceptionally large reserve activation (including members
recalled and sent to the Persiun Gulf leading up 1o February 27), the extremely shon
duration of the war, and the almost instantaneous demobilization upon cessation of
hostilities, AMVETS is concerned that a 90-day provision will not encompass all deserving
veterans who participated in the war. If this proposal (90 days) is enacted, it is conceivable
that a member of the Ready Reserve serving in a combat MOS may gualify for a Combat
Infantry Badge or Combat Medic Badge (30 days) but not qualify for professional education
and training services.

What we are propasing is language which would tie definition of veteran for
employment and counseling programs to the awarding of campaign ribbon or expeditionary
medal consistent with service in 4 combat theatre, We feel that this type of provision will
more sccurately reflect an individual's comnbution to military service during recall granted

that the provisions for the awarding of a campaign or expeditionary medal are appropriate.

Again, AMVYETS wishes to express our sincere apprecistion to the Committee for
allowing us te provide our thoughts and concerns 10 you in these areas. We stand by 10

provide you with any further information ofr support.

[ W)
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o the Uneved Staces ©
STATEMENT OF
CLIFTON E. DUPREE, ASSOCIATE LEGISLATIVE DIRECTOR
PARALYZED VETERANS OF AMERICA
BEFORE THE
SENATE COMMITTEE ON VETERANS’ AFFAIRS
-CONCLRNING
S. 868
“PERSIAN GULF VETERANS EDUCATIONAL ASSISTANCE AMENDMENTS®
S. 1095

“UNIF/PMED SERVICES “MPLOYMENT AND REEMPLOYMENT
RIGHTS ACT OF 1991-

RND
H.R, 153, "YETERANS’ JUDICIAL R _.VIEW ArT -
AND
S. 1050, “U.S. COURT OF VETLRANS ASPFALS AMENDMENTS®

MAY 27, 1991

Mr. Chairman and Members of the Committes, it is a pleasure and
personal privilege to appear here, today, on behalf of Paralyzed

Vetnrans of America (FVA). Thank you for inviting us to testify

601 Exghteenth Soet. N.W. Washington, O.C. 20006 [202) USA- 1300 Fax 1702) 7854452

'
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and present our views regarding certein needed changes and
improvements in veterans’ education and employment benefits and

judicial review issues.

Since 1944, over 20 million men and women have trained under the
various education programs administered by VA. it has been
estimated that these veterans will pay up to eight times the costs
of their education in federal income taxes based on .he added

lifetime income their education made possible.

Mr. Chairman, PVA encourages you to engage in agyressive oversight
of these programs and to continue to consider legislative
initiatives such as those you are considering today. By so deing,
you will ensure that the Nation's investment in the benefits being
made available to our veterans and service personnel will remain

strong.

S, 868, ENTITLEMENT TO ERUCATIONAL ASSISTANCE

My. Chairman, PVA supports this legislation which is intended to
provide educational assistance program enhancements through the
cancellation of a portion of the direct student loans to mambers of
the Armed Forces who served in a combat zone in connection with the
Persian Gulf conflict. The bill would also require the restoration
of educational benefits and tuition reimbursement for those members
of the Armed Forces who ;ere unable to pursue studies because of

military commitments. [n addition, the bill extends the delimiting

27t
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date for reservists’ education entitlement by the length of their
periods of active duty, and provides that reservists are not to be
considered to have been separated from the Selected Reserve for

education benefit purposes by reason of their active-duty service.

This provision proposes to restore educational assistance
entitlement to participants in the pursuit of courses which they
were unable to complete because either they were reservists who
were called to active duty, or, in the case of active-duty
servicemembers, they were assigned duties that prevented them from

completing their courses.

Mr. Chairman, PVA sSupports this legislation which would further
define VA educational entitlements by making several appropriate
amendments to Chapter 30, title 38, United States Code, and Chapter
106, title 10, United States Code. In addition, the bill addresses
several features of Chapters 32 and 35 of title 38, United States
Code, which would result in the improvement and standardization of

several aspects of these programs.

The legislation, as a whole, will assist young men and women in
obtaining an education they might not otherwise be able to afford.
It also promotes and assists the all volunteer military of the '
United States by attracting qualified men and women to serve in the

active duty Armed Forces and the Select Reserves.

O
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Programs authorized by Chapter 35 have great significance for the

members of PVA and their families. Through these programs, the
dependents and spouses ©f a severely disabled veteran can pursue an
education without depleting the family’s savings or without

accumulating significant debt.

For the purposes of maintaining continuity and equality in the
program, PVA opposes VA’s legislative proposal to eliminate
eligibility of stepchildren for Chapter 35 Survivors® and

Dependents*’ Educational Assistance.

1F D _SERV EMP T and LOYMEN H

Mr. Chairman, we want to thank you and the other members of this
Committee for your continuing concern over the employment rights
of our Nation's veterans. The Veterans' Reemployment Rights (VRR)
provisions of Federal law, which safeguard employment and
reemplonyment tights in civilian employment of members of the

un.formed services, have been in effect for over fifty years.

Although *he law hes effectively served the interests of veterans,
members of the Reserve Components, the Armed Forces and empleyers,
the current statue is complex, at times ambiguous, and, in some
instances, does not reflect court interpretations made through the
yoars. Members ot the unitormed services and employers have, on

L]
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oncasion, expressed confusion and uncertainty ragarding their
rights and responsibilities under current Chapter 43, title 38,

United States Code-

The reemployment rights program is certainly due for a complete
review, providing assessment of the needs and experiences of
returning Operation Desert Storm Reservists and National Guard

membeors.

Mr. Chairman, we are very appreciative of the action taken in the
legislation to provide employment to those reservists who incur a
disability while serving on active duty. We strongly support the
provision contained in the bill which would allow a disabled
individual up to two years hospitalization and convalescence before

exercising his or her reemployment right options.

We do see circumstances when the disability, such as s spinal cord
injury, could be so severe as to necessitate extensive training or
vocational rehabilitation efforts necessary to return o
employment. Under this arrangement the disatled veteran would have
an obliyation to notify the employer of the intent and ability to
resume work. After that, the employer, the disabled veteran and
the VA’'s vocational rehabilitation division, would work together in
formulating & rehabilitation plan in a case management concept that
would be compatible with the disabled veteran’s needs as well as

the needs of the employer.
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PVA strongly supports your provision ot accommedation which
certainly should be no less thaa that previded under current law
contained in the “Americans With Disdbilities Act of 1980." We
also support your provision which clarities that all persons,
including disabled persons, gunsrally must be restored in positions
for which they are qualified and which they would have attained had

they never left tor military s/ rwicon

PVA suvpports the continued coverage by an employer-offered health
insurance program, at the employee’s request. Coverage would not

exceed eighteen months after the commencement of such servi.ae.

PVA supports the provision which would provide a federal government
employee the same representation by the Office of 35pecial Counsel
befors the Merit Systems Protection Board and in judicial review of
Board decisions as those p-ov.ded persons employed by state and

private employers.

H.R. 153, “VETERANS® JUDICIAL REVIEW ACT"

PVA opposes the provisions contained in H.R. 153 which would strike
subsection (b} of Titie ¥, J 5.C., section 4067. That Section
provides that "The Court shall include in its decision 3 statement
of its vonclusions of law and determinations as to factual
matters. This is an important r.ght tor veterans and aouet L@

preserved in the law.
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Quite simply, when a veteran seeks review from the Court, the
veteran is entitled to be informed, in language he or she can
understand, the findings made by the Court and the reasons for

those findings,.

While this information is naturally important to the veteran, it
is, in the infancy of Judicial raview, important for advocates of
vaterans. Veterans’ advocates will be severely hampered in their
reprasentational efforts if they cannot discern the reasons ior
past Court decisions. The development of the law by the Court is
an important new phase in the law of veterans benefits. If the
Court is not required to give reasons and legal bases for its
decisions it will be difficult to use its decisions for legal
precedent and to predict how the Court would rule in future cases--
4 matter of extreme importance for organizations representing

veterans in administrative and judicial proceedings.

It is also important to note that while the Court, in general
terms, acts as an appellate body, it is the first stage of judicial
review. The BVA is constrained by statute to follow VA regulations
and legal apinions of the VA General Counsel. The Court must pass,
for the first time on the legality of both of these. To permit the
Court to pavs on questions such as this without opinion, would

severely hamper _he advancement of the law of veterans benefits.

The Court has already rendered a decision under which it issues

231
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summary dispositions of certain cases. e8 el v ,
U.S. Vet. App. No. 89-167 (Aug. 17, 1990). Attached to our

testimony is a decision in Derry v. Derwinkski which was issued

under the Frankel criteria. PVA has received complaints from
vaterans who have received such dec sions in their casas. The
veterans simply cannot underst.nd what the Court has decided in
their case. The Court’s -ecisions are not widely distributed.
Congsequently the revitation of a case name as a substitute for the
legal bases upon which a case is dacided does not truly inform the
veteran why the Court ruled as it did in the veteran’'s case. The
proposed legislation would permit the Court to do away with even
this limited explanation of its decisions. PVA believes our

nation’'s veterans are entitled to more.

The Committee should make no mistake, however, by believing that
the repesl of this provision is a mere technical amendment. 1t
will remove a significant right anﬁ due process protection
currently enjoyed by all veterans applying to the Court for relief.
Perhaps the repeal of 3B U.S.C § 4067(b) would be appropriate some
years from now whan an adequate body of law is built by the Court
and when the (ourt has devised a way to make its decisions
available to the general public. It's passage at this time is, in

our judgement, premature.

H.R. 153 also proposes a new statutory provision, 38 U.S.C. § 4086,

that would authorize a Judicial Conference of the Court of Veterens

ERIC
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Appeals. We oppose this provision as prematura.

pespite clear legislative history that Congress intended that non-
lawyer practitioners be permitted to practice before the Court, the
Court is now wrestlin~ with under what circumstances such
individuals should be permnitted to practice before the Court. 1In
fact, the Court issued a preliminary rule that would severely
reatrict the practice of ncn-attorney practitioners before the
Court. Until such time as the issue of who will represent veterans
and how representation before the Court will be conducted is
finally settled by the Court, the scope or need for any Judicial
Conference focused solely on the Court of Veterans Appeals has not

yet been demonstrated.

This is especially true because attorneys who practice before the
Court already have a voice in the Court’s business. Currently the
Court participates in the Judicial Conference for the United States
Court of Appeals for the Federal Circuit. This gives attorney
practitioners sufficient opportunity, at this early stage in the
Court’s practice, to receive and dispense information regarding
improving the administration of justice within the Court’'s
jurisdiction. Actached to our testimony, as well, is a copy of
this year‘s schedule of the Federal Circuit Judicial Conference
including the -breakout session” Program given by the Court of

Veterans Appeals.
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PVA has no objections to the modifications of the redesignated §
(c) of 38 U.S.C. § 4067, to the repeal of the current § (d) of that
statute nor to the prposed modifications of 38 U.S.C. § 4068(b)(2)

and 38 U.S.C. § 4054.

$5.1030

PVA has no objection to this legislation which would allow the U.S.
Court of Veterans Appeals toc accept voluntary services, gifts and

bequests.

Mr. Chairman, 1 woulc like to thank Yyou again on behalf of the
members of the Paralyzed Veterans of America for holding this
hearing on these most important and timely matters. This concludes
my testimony, and I will be happy to answer any questions you may

have.

10
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UNITED STATES COURT OF VETERANS APPEALS

No. 90-97
WouAM R. DERRY, APPELLANT,
v.
EDWARD J. DERWINSKI,
SECRETARY OF VETERANS AFFAIRS, APPELLEE.

On Appeal from the Board of Veterans' Appeals
(Submirted July §, 1990 Decided October 23, 19%0)

William R Derry, pro se.
Raoul L. Carroll, General Counsel, M. Tapp, Assistant General Counsel,

Andrew J, Mullen, Deputy Assistant General ounﬂ'}md R Randall Campbefl were on the
brief for appellee.

MEMORANDUM DECISION

Before FARLEY, Associare Judge.

FARLEY, Assor‘ate Judge: 1o is decision of Janmwary 22, 1990, the Board of
Veterans' Appeals concluded that service connection for a seizure disorder and service
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connection for & sleep disorder were not demonstrated by the evidence presented. The
Bourd denied the veteran's claim and this appeal followed.

Upon consideration of the record and the briefs of the parties, it s the bolding of the
Court that appellant has not demonstrated that the Board of Veterans Appeals commined
either factual or legal error which wauld warrant reversal. See Gilbert v. Derwinsid, U S,
Vet App. No. 89-53 (Oct. 12, 1990); see also Andarson v. City of Bessemer City, 470 U S. 564
(198S); Danville Plywood Corp. v. United States, 899 £.2d 3 (Fed. Cir. 1990). Summary
disposition is appropriate. See Franke! v. Derwinski, U.S. Vet App. No. 39-167 (Aug. 17,
1990).

Therefore, the decision of the Board of Veterans' Appeals is AFFIRMED,

Copies 10;
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THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

MAY 9, 191
EROGRAM

STATE OF THE COURT
Chief Judge Helen Wilson Nica
FEDERAL CIRCUIT RULES UPDATE
Hon. Fragsis X. Gindhart, Clerk

Upstairs/Downstairs: Pancls of Trial and Clreuit Judges Candidly
Appraise the Judicial Process As Seen from their own Vantage Points

Trial Judges:
Hon. Aven, Cohn, Eastern District of Michj
Hon. Jane A. Restani, Court of Internati Trade
Hon Franklin S, Van Anrwerpen, Eastern District of Peansylvania
Moderator: Hon. S. Jay Plager, Federal Circuit
Federal Circuit Judges:
Hon. Daniel M. Friedman
Hon. Pauline Newman
Hon. Psul R. Miche!
Modenator: Hon. Rya W. Zobel Dis.i..t of Massachuseits
What you Always Wanted to Know about the Seloction of Outside
Counsef and Were Afraid to Ask: A Psnel Discussion of How the
Process Works .
E. Mclntosh Cover, Vics Fresident and General Counsel, Olin
Corporation
Edward D. Grayson, Senior Vice President and General Counsel,
Wang Laboratories, Ine.

Harry J. Pearce, Vics President and General Counsel, General
Maotors Corporation

Moderator: Allen L. Qlsveland, Former Senior Vice Presiden:
and General Counsel, Conoco
LUNCHEON - The Vice President of the United States

BREAKOUT SESSIONS
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THE NINTH ANNUAL {)l{?DICIAL CONFERENCE

THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

May 9, 1591

COURT OF VETERANS APPEALS BREAKOUT SESSION

2:18 - 230

2:30 - 3:18

315 -3:30

330 - 4:18

4:15 - 430

Welcoming Remarks
Chief Judge, Frank Q. Nebeker

Court Administration and Policies

Hon. Robert F. Comeau, Clerk, Court of Veterans Appeals
Break
Update on Veterans Laws

Office of General Counsel
Depariment of Veterans Affaus

Organization of Judicial Conference for Vererans Law

Fon. Ronald M. Heldaway, Coust of Veterans Appeals
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to the
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American Association of State Colleges and Universities
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M. Chairman, members of the Committee, | am Allan Ostar, President of the American
Association of State Colleges and Universities (AASCU). 1 appreciate this opportumly to
present testimony in support of S, 868, a bill 10 improve educational assistance benefits for
members of the Selected Reserve of the Armed Forces who served on active duty dunng
the Persian Gult War.

AASCU represents over 370 public colleges and universities and 30 state university systems
across the nation enroiling more than 2.5 million students. AASCU campus locations range
from small rural communities to large urban centers, and our student population is truly

representative of our nation's diverse citizenry.

AASCU houses the Servicemembers Opportunity Colleges (SOC), an organization that was
created in 1973 by the higher education community with the objective to expand and

improve postsecondary educational opportunitics for military personnel and veterans.

AASCU has long been an advocate of establishing parinerships between the military and the
higher education community. Certeinly we support legisiation that reinforces these
partnerships by guaranteeing that there are no penaities in terms of educational entitiements
for those who served in Desert Shield and Desert Storm.

The nation rallied behind our troops during the Persian Gulf conflict, and we must continue
1o show our support for the men and women that risked their lives in the line of duty now
that the conflict has ended. It would be a disgrace if we did not restore all education
entitlements that were used for course work that could not be completed because of service
in the Persian Gulf War, and extend the delimiting date for reservists’ education entitlements
by the period of time they served on active duty.

In fact, the education entitlement provided for in Chapters 30, 32, and 35 of Title 38, and
Chapter 106 of Title 10, are sparse enough as they now stand. It would be a severe injustice
to permit these entitiements to be eroded by precisely the kind of service that was their
justification in the first place.

2y
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In addirion to ensuring that there are no penaities for service when called, we must do more

0 _€Neg STVl erans_to use thej s to get a college education.

History suggests that it is in the national interest 1o do so.

More attention must be paid to making veteran's education entitlements attractive and
relevant to the needs of the modern veteran, who is an adult student in a changmg

educational environment. mmm

In addition to the proposals set forth in S.868, I suggest thut Congress begin a more

comprehensive review of veterans’ educational entitlements with an eye toward strengthening
them and 1ailoring them for the 1990s. Ideas that should be considered are:

s Create an aggressive, multi-Departmental program to facilitate the educational
aspects of transition from military to civilian life. { Current efforts are not yielding the
level of participation that the country needs.)

* Consider making Chapter 30 benefits available to Reservists and National Guard
members called up for more than 180 days and who served in the combat zone for
more than 90 days.

« Establish an active effort 1o encourage veterans not oriented toward an academic
degree program to participate in occupstions! instruction offered by junior colleges
and in apprenticeship / on-the-job training programs.

« Do not permit Montgomery Gl Bill benefits 1o be considered as "income” in the

means test for determining student financial aid. Veterans should be rewarded for
th:eir service. They should not be penalized because they are receiving entitlement

. 291
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as a result of that service (Especially since they contributed $1200 to the fund in

order 1o receive benefits.)

o Consider extending the time limits for eligibility 10 receive education benefits as an

adjustment to changing practice in academe,

e Adjust GI Bilt benefits for past inflation and consider some kind of indexing for the

future.

o Make all the nation's servicemembers, including the Reserves and the National

Guard, cligible to pursue graduate programs with the aid of their benefits.

e Premote programs to encourage veierans to use their benefits to belp fill critical
skills needed in the nation’s schools and workplaces. { Servicemembers have skills
that, combined with education in the civil sector, can help to addiess teacher
shortages. nursing and allied health needs. ete.)

Mr. Chairman, AASCU supports S. 868, and looks forward to working with you 10 pass S.
868. But the passage of S. 868 cannot be our ultimate goal. We must build upon S. 868,
and make our veteran's education programs more responsive to the needs of today's
servicemembers.  Providing postsecondary opportunities for the servicemembens and
veterans of our armed forces not only benefits those individuals involved but helps to
strengthen the economic well-being of the nation.

O 2f3«’.
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STATIMENT BY
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DIRECTOR OF LEGISLATIVE AFFAIRS

ASSOCIATION OF IHE UNLTED STATES ARMY
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A Statoment to the Senate Commitiee
on
Vaterans' Affairs

United States Scnate

23 May 1991

Mr. Chairsan and Meabers of the Committes:

It 1s & pleasure for me to provide you with the legislative position
held dy the Association of the United States Aruy on two bills before you
today: "s, 868, a& dill to amend title 10, United States Code, and title
38, United States Code, to improve educstional assistance benefits for men-
bers of the Selected Reserve of the Armed Forcos who served on active duty
during the Persian Gulf War, snd for other purposes”, and "S. 1095, a Bill
to amend title 38, United States Code, to improve reemployment rights and
denefits of veterans and other benefits of enployment of certain members of

the uniformed services.”

S. Be8

Once again the Sonsate Comuittes on Veterans' Affairs has moved swiftly
to provide reltef for asmbers of the Active and Reserve Components who may
de in danger of losing a portion of their aducational benefits provided by
titles 10 and 38. You are to be commended for your recognition of and solu-
tions for what could become inequities in the rights of our service person-

nel to pursue their csducational amsistance entitlements.

RIC PRE
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It is not clear to our Association how the rights of retirees who were
recalled to active duty would have their benefits Protected. Since they
are not referred to specifically, are they protected in the same manner as
active duty personnel and members of the selected reserve? If there is an
oversight in this regard, we recommend that retirees Fecalled to ctive du-
*ty receive the same consideration as any other participant in the education

sssistance program of the Department of Veterans' Affairs.

Additionslly, some course curriculs are designed sequentially and must
be followed course by course. It may be that & student would have to wait
for an entire academic year before enrolling in another course because of
having withdrawn from a previous prerequisite in the malor course of
study. The lav must be responsive to & sftuation such as this and provide
additional time beyond what the amendment has intended. Although this
would be an unusual circumstance it must be recognized as & potential prob-

lem area for our veterans.
5. 1098

Operations Desert Shield and Desert Storm Provided 4 massive test of
this nation’s commitoent to reemployment rights of reservists. While the
current lav has been adequate in solviog most of the reemployment problems
associated with inscrive duty traintng, annual trraining and active duty for
training, it did not pess the litmus test of understsnding during the re-

cent mobhilization for the Persian Gulf crisis,

O
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Mesbers of the reserve need a law that they can read and rasily under-
stand We thiok you are on the correct azimuth with your changes and addi-

tions vo the current lev but gtill lack some elaments of simplicity,

The d1e has been cast on the use of reserve component forces in contin-
dency operations. Fiscal realities have already caused the Department of
Defense to begin moving towsrd & regular force that will be about twenty
percent smiller by 1995. The and strength of the Guard and Reserve say al-
80 be reduced proportionately. Furure contingencies on the scale of our op~
erations in the Fersian Gulf will surely see commitment of reserve forces

on a& grand scale.

We agree with the provisions of the bill that would extend reemploy-
ment rights for one additicnal year thereby providing job protection for up
to five years. This chenge would seem to be responsive to the most demand-
ing call to active duty end training reguirecents that could confront our

citizen soldlers.

Our Association received many inquiries Juring Desert Shield/Storm con~
cerning reemployment rights of reservists. The wost frequently asked ques-
tion conterned the time frame 4in which the reservist must return to work af-
ter leaving active duty. You have defined thst and put ft in language that
our men and women csn clesrly understand. There should be no misunderstand-
ing now between rhe suployer and the employee as to when the reservist s

available to resume employment,

Having said that, there 15 5 need to understand the prodlems of the em-

ployer. Should employess who have been on duty for any pertod of time less

RIC 24t
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than 48 months have & uniform time applied to their tenure in returning to
their jod? We need tc ansure that involuntary removal from s position does
not take place before & reasonable amount of time has transpired, but to
8ive the same rights for one week Or two-hundred veeks may be boyond reason-
ableness. Perhaps we ehould hear more from employers on this subject. The
last thing we want to do is to alienate the dusiness community 4in hiring

menbers 0of the reserve cesponent.

Accrual of annual leave with pay during periods of service is a worthy
benefit for our reservists and we would hope that enployers wauld willingly
adhere to the practice. But, could 4t he an eccnomic fssue wvhich may cause
employers to overloock reservists in their workforce. The bill's require-
ment to treat reservists the same as any other esployee is the right answer

to this problen.

Ancillary to this issue of equal treatment is the bill's requérement
regarding notificaticn for use of amnual leagve. Unfortunately, wobiiiza-
tion does not always provide adequate lead time for written nogtificatien or
request for leave tp the employer. The law should recognize time and cir-

cumstance and sllov for ressonable reaction by both employer and employee.

Overall, the proposed legislstion recogoizes the problems of resmploy-
ment rights for reservigsts. Further care should be exercised in crafting

the finsl language of this bd{11 or the amendwents thereto.

We have a divided interest in this legislation because we have both enm-
ployee and employer interests “n mind. In the ares of litigation the em~

ployee's interest is well served by offering specisl counsel through the ap-
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peal procens for governsent esployses. It 1s fair and equitable and treats

governsent employers thye ame way as those in rh¢ or{vate sector.

Our Nation's activation of more than 200,000 reservists for the Per-
sian Gulf war has made the issue of reserve mobiiizetion a clear reminder
that the Total Force ts just that. A mobflization call could come in the
middle of the night with deployment soon after. Todsy we have an opportuni-
ty to craft an easily understood law protecting the employment {nterssts of

those called to duty in defense of this Nation.

Once the Veterans' Reemployment Rights Amendments are accepted as addi-
tions to the current lsw we must make sure that veterans are informed of
their reesployment rights. At the same time employers should de informed
of their responsibilities included under chapter 43 of title 38, United
States Code. Your provisions for establigshsent of such & program will fa-

cilitate inprovement of vetersns' Tsemployment rights.

The Association of the United States Army is appreciative of the Coo~
nittes's efforts in behalf of the Guard, Reserve and local business Profes-

sionals.

Thank you for the opportunity to testify in behalf of this proposed

legisiation.
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Mr. chairman and distinguished Senators of tue Committee:

I am vary pleased to have besn asked to prasent testimony to the
Senate Committee on Veterans' Affairs. The purpose of this
testimony is two-fold, as per youxr request. I will give the
opinion of the Enlisted Association of tha National Guard of the
United States (EANGUS) with regards to S§. 868 and proposed
legislation concerning veterans Reemployment Rights.

The Enlisted Association of the National Guard has a membership
over 60,000 strong. We are the only Association working directly
for the Enlisted men and women who serve in the Army and Air
National Guard. We appreciate being asked to suomit our testimony
to your committee and do so with hopes of seeing legislation such
as this become public law.

S. 868

We at EANGUS begun our statement by offering our support to this
legislation. Since the beginning of Operation Desert Shield, the
House of Representatives and the Senate have draftaed legislation
that makes the lives of any soldier who served more comfortable.
S. 868 is another piece of legislation that counteracts many
inconveniences that an individual who served might encounter. We
applaud these efforts and will do all we can to promote this type
of legislation.

Tha provisions included in S. 868 are another key to solidifying a
complete benefits package for a vital part of our Nation's Armed
Forces. The Selected Resarve forces have once again proven their

importance within the Total Force. This statement in no way
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undermines any activity of the Activa Cooponent, but there is no
guestion that thuse troops executed their duties in the best
possible manner. In many respects, Operation Desert Storm was a
rtextbook®™ militacy operatioen. Never before has our military
enjoyed such an overwvhelming success. The troops who wvere called
to serve and their leaders are almost solely responsible for this
great triumph, but thers is one facet within these forces that wa
feel needs %o be included with regards to this benefit. This would
be those individuals who volunteered for service in the Persian
Gulf war. As we understand the amendments to read, the parsons who
panafit from this leagislation are the membars of the Selected
Reserve who “had to discontinue such educational pursuit as a
result of being orcered, in connection with the Persiun Gulf War,
to serve on active duty..." We would like to suggest that the
amendment reads “... as a result of being ordered, or as a result
of volunteering for service, in connection with the Persian Gulf
war, to serve on active duty...". Although these individuals may
nave willingly discontinued there education to s . .e in Operation
Desert Storm, we feel that their involvement in the war is valuable
enough to have any lost education benefits restored te them.
Volunteerism and a willingness to unselfishly fight for one's
country are principles that should ba rewarded. The first C-141
Starlifter loaded with men and eguipment, headed for Saudi Arabia,
was flown by a volunteer force from the Mississippi Air National
Guard. This kind of dedication is the priciple on which our
Nation's first volunteer Militia was founded on. We at EANGUS feel
that the dedicated men and women who make that principle a reality
today should be included in the list of personnel eligible for
banafits under S. 868.
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The second issus We would like to address concerns the unused
asounts of monies remaining in the Department of veterans Affairs
Educational Assistance Fund. According to a briefing given by the
DVA in March, thers is approximately 745 million dollars lying
unutilized in the education fund. These funds are collected solely
for the purpose of helping deserving servicemen and women receive
a higher education. We would like to suggest the possible
expansion of the program teo include Graduate 1level studies.
Educational requiresents for both the Enlisted and Officer ranks
within the Armed Forces are continucusly on the riss, threrfore,
the education of today's modern soldier is critical to the success
of our Nation's military. Today, the high tech world of computers,
satellites and lasers dominate both the training field and the
battlefield. In corder for our soldiers to keep up with the
advancement of technology, we feel that any opportunity to further
enahnce one's level of education would be bsneficial not only to
our Armed Forces, but to the Nation as a whole. Allowing for these
funds to be utilized for Graduate level programs will help to keep
our Armed Forces highly educated and better prepared to handle
their responsibilities while serving in the world's finest
military.

VETERANS REEMPLOYMENT RIGHTS LEGISLATION

Improving the quality of life of our Nation's National Guard will
always be a top priority for EANGUS. The issue of Reemployment
Rights for veterans is of special interest to our Association,
bacause many of our members have been and will be directly affected
by issues of this kind. We appluad the efforts set forth by
Senator Cranston and this Committes with regards to Veterans
Resmployment Rights.
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The Enlisted members of EANGUS ars the hometown shopkeeper, or the
farmer, truck driver, or the factory worker who belongs to either
the Army or Air National Guard. These peocple have an annual
average salary base of between twenty and twenty-two thousnad
dollars per year. TheY have families to support and bills to pay.
These are the dedicated men and women who have become tha backbone
of our society. Not only are these people the backbone of our
country, but they are also the backbone of the National Guard. Of
the 587,000 members of the National Guard approximately 490,000 are
Enlisted personnel. These working class people represent the
majority of a vital part of our Total Force Structure. Due to the
demographics of our membership, we are compelled to work intensely
on securing benefits for the individual Soldier or Airman we

represent.

This draft legislation has brought to light many of the ¢questions
that have been asked concerning veterans Reemployment Rights.
Critical areas of ambigquity have been addressed, and strict
guidelines have been proposed. Such specific quidelines are a
positive step towards better management of the law as it now

stands.

Enforcement of the statute has been broadened. We feel that the
affects of this will be manyfeold. One positive affect of the added
language concerning enforcement of violations is that it
individualizes each case. This gives both the employee and the
employer the individual ability ¢o prove their respective
grievances. The penalties levelled against a viclating employer
will also make fair the amount of restitution any given company
will have to pay back to a former omployec. Hopefully this will be
decided based upon the severity of each specific violation. A
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possible enhancement of these enforcement guidelenes would be to
include a manditory fine for flagrant repeat violators of the
statute. We wish to protect a large number of people in one area
from being affected by one largs employer. We do not propose
sanditory fines for every violation, because we realize that avery
case will need to be dealt on an individual basis before any
detarminations about penalties can be considered. But we might
suggest that a manditory fine be leveed against an employer who has
viclated the statute three ©or more times within a tweleve month
pariod. We feel this would act as a further deterent to large
corporations who would continue to abuse their rights as an
employer even after one or two violations. As we are to
understand, an employer upon being found guilty of denying
reaemployment under this staute would only have to pay restitution
back to the employee "to compensate the person for any loss of
vages or benafits suffered by reason of such employer's wrongful
personnel action.® For the individual this is fine, but to the
conglomerate who has vast financial resources available teo it, a
faw months lost wages might not be enough to keep that company from
violating the law repeatedly. Given the diverse nature of American
business, it would nut be fair to sat ona standard fee that would
be applicable to all violaters. These flasgrant violators would
have to dealt with on an individual basis and fined according to
the frequency and severity of the actions. Therefore, in order for
all types of businesses to be treated equally with regards to
penalties for violations, the penalty itself must be applied to
each company on a8 regulated, proportional scale. This type of
action, if set forth into public law, would make all companies,
large and small, think twice before denying any member of cur Armed
Forces reamployment.
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We would also applaud the addition of initial employment language
into the draft bill. Not only has the Reemployment Rights issue
besn expanded upon, but initial esployment issues have besn
included to further protect the men and women of our Armed Forces.
wWwith the passage of this draft legislation, it would then be
nnlvaful te deny employment to any *... person whe performs, has
performed, applies to perform, or has an obligation to perform...*
in the Uniformed Services. Wwith this language written into the
bill, prospective candidatas for enlistment in the Selected Reserva
can enlist without fear of any negative affects on their ability to
find or retain employmant in the private sector. Not only does
this add stability to lives of these individuals, but it further
encourages enlistment into our Armed Forces. Higher recruiting
figures help to solidify each individuil force, thus ensuring the
stabllity of our Total Force Structurs.

We again would like to thank Senator Cranston and the distinguished
Committee Members for inviting our opinr.on concerning both of the
Pieces of proposed legislation. We wouid like to see more positive

steps such as these being made in the future.
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Mr. Chairman, [ appreciate the opportunity today to
comment on provisions included in the Uniformed Services
Employment and Recmployment Rights Act (3.1095). 1 am
specifically concerped about the rights of service persoanel
to buy buck into employee pension benefit plans upon

returning from active duty.

parlier this year, it was brought to my attention that
returning pursonael from Operation Desert Storm may not
pecessarily have the right to buy back into thelr pension
programs for the period served in active duty at the usual
rate of contribution. During floor debate on Desert Storm
Supplemental Authorization legtislation, 1 submitted &
colloguy between myself and the distinguished Chair of the
Senate Veterans Affairs Committee, Sonator Alan Cranston.
The colloguy sought to clarify the ambiguity is cxisting law

regarding buy back rights.

NQT PRINTED AT GOVERNMENT ExPENSE:

3¢ b



Existing law states that 8 veteran or reservist
returning from service in the Armed Forces is entitled to
the same stiatus of employment had he or she continued in
such employment uninterrupted. However, in a recent case in
the federal district court in Denver, the Department of
Labor argued that pension buy back rights should apply to
defined contribution plans in addition to defiped benefit
plans. The court decided against this position and held
that current law limits buy back rights sclely to defined

benefit plans.

A defined benefit plan is a pension plan that specifies
the benefits received under the plan but does not specify
the rate of contribution. An employer, for esxample, can
define the benefit under this type of pension plan for an
employee in 3 variety of ways: from payiog a specified
amount each month payable at retirement, to paying & set
percentage of compensaion for each year the employee
service. Under a defined benefit plan, the employer must
sdvance fund the plan's liability and bears the risk of

investment performance.

Defined contribution plans specify the contributioas to
the plan, but not the benefits. This type of pension plan

provides for aa individusl account for each employee. Both

El{fc 3017
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the employer and employece wmrke contributions to this account
and benefits are restricted solely to the amount contributed

and the investament earnings of the account.

1 have introduced legislation (S5.1255) ~vhich would

guarantee that upon reemployment, service persosael could
. buy back into either a defined benefit plan or defined

contribution plan. This bill stipulates that the
contribution ratio between employer and employee for certain
bencfit plans would remain the same as when the employee
left for active duty. ©On both of these points, the language
of this legislation is more specific than $.1095, This
legislation has an effective date of August 2, 1990
thereby applying to those who were covered by the Desert
Storm call-up, as well 8s those in the future who are called

up for more thas 45 days.

1 appreciate the willingness f the Senate Veterans
Affairs Committee to incorporate the idea of ensuring that
both types of pension plans are covered 88 reemployment
rights for veterans into 8.1095. I am aware that some
fine-tuning may be needed in addition to the language in
8.1095 and the legislation shich I nave introduced to
clarify technical questions regarding the calculation of

missed benefits. I am confident that the Veterans Affairs

U
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Committee will address these concerns as it deliberates the

Veterans Reemployment Rights legislation.

Hr. Chairman, I believe that the men and women who
served our couantlry so nobly in Operation Desert Storm should
be able to get on with their livelihood once they returs
home. As part of that goal, it is important that service
personnel be given the opportunity to put themselves back in
the position that they would otherwise have been in with
respect to their pension benefits. Returning personnel
should not have to worry about any kind of ambiguity in the
law regarding these rights. 1 applaud the Veterans Affmirs
Committee for its hard work in seeking to rework and
strengthen the rights our veterans and reservists can expect
w#hen returning from active duty, and look forward to passage

of legislation which will ensure complete buy back rights.
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¥We appreciate the opportunity to participate in the
process of reviewing the benefits and protections availablae
to veterans.

The Merit Systems Protsction board was established by
the Civil Sexrvice Reform Act of 1978 as an independent,

1-iudicill sgency with responsibility to protect the
ntegrity of the Fedsral merit systems and ensure that
Federal employsss are Protected againat abuses by agency
managenant. The Board is charged with responsibility to
adjudicate appeals from psrsonnel actions taken by the
Fedaral government.

Among ths cases the Board decides are those invelving
resmployment of Faderal civilian employees following call up
to nilitayry duty. 2. Federal employee who is not restored to
2is or her position, or an equivalent position, upon return
from military servics may appeal that faflure to the Board.
Although most agencias undoubtedly try to settle any
reaxployment issuas amicably, in those instances whera an
employes contests an agency action, the Board serves as an
independent forum te decide such disputes.

The Board's experience as the adjudicator of
restoration actions involving Federal employses bears out
the stated intent of the bill--that is, that the Federal
governmant serve as a model employar in its resmployment

ractices. In over 10 Years, the Board has issusd decisions
n enly & handful of casas involving restoration to duty.
The paucity of decisions suggests that Federal agencies
restors most cnplc{.es to their former positions voluntarily
and work cut any differances cooperatively. At the sanme
tine, the Board belisves that tha availability of an
enforcement mechaniss serves as the foundation for fostering
anicable settlement of any disputes.

To facilitate the business befors the Committee--§.
1095, the Uniformed Ssrvices and Resamployment Act of 1991--
the Board will focus on ths provisions of the bill that
would establish procsduras for Federal empleyees to cobtain
Board review ©f agency restoration actions. As the agsncy
that would adjudicate the merits of any appeals that might
arise under this legislation, the Board will not comment on
the substantive provisions of the bill.

S. 1095 would amand Charter 43 of Title 38 of the U.S.
Code to clarify the enforcement mechanism for Federal
enployess challenging agency restoration actions following
pilitary service. The bill would give the Board statutory
authority ts decide disputes between a vetsran and the
employing agency. Currently, the Doard decides such cases

311




pursuant to regulations issued by the 0ffice of Personnel
Managemant (5 C.F.R. 353.401(a)).

To put S. 1095 in context, it is useful to be aware of

the Board's sxisting practice in handling appeals of
rsonnal actions, including restoration casss. An

vidual contesting an agency action may file an appeal
wvith one of the Bosard’s 11 reglonal offices. Board
ragulations reguire that appeals be filed, in writing, with
the regional office serving the area whers the amplogoa's
duty station is located within 20 days of the sffective date
of the agency acticn. The agency has the right to respond
to an appeal.

After an appeal has been received in a regional office,
it is asssigned to an administrative judge. An appellant nay
request & hesring if the appsal is timely filed aud the
Board has jurisdiction. An individual has a rignt under
Title 5 to have an attorney or other representative in the
appeal. The Board regulations make clesar that a party .ay
appear pro se or may choose any represantative as long as
that psrson is willing and available to serve.

As part of & Board-wide effort to promota equitable and
efficient resolution of disputes without litigation,
adninigtrative judgas may initiate attempts to settle an
appeal informally at any time. The Board's adm’ ‘strative
judges use the full range of alternative dispute resolution
techniques. For example, the administrative judges
facilitate exchanges bstwesn the partiss, suggsst possible
conpromises, and assist in narrowing issues and reaching
stipulations. They hold prahearing conferences in virtually
every case. In Fiscal Year 1990, 49 percent of the appeals
to the Board that were not dismissad for lack of
jurisdiction or timeliness were settled.

The decisions issued b{ the administrative judges
bacome final 35 days after issuance, unless any party files
a potition for review at the Board level of the MSPB or the
Board re s 8 case on its own motion. The Board's
decision is the final decision and represents the last
administrative remedy in most personnsl disputes. Judicial
review of 8 final Board order lies generally in the United
States Court of Appeals for the Federal Circuit. The Board
handles requests for attornsys fees and other costs under 5
U.5.C. 1221(g) or 5 U.S.C. 7701(g) in separate proceedings.

From the Board's perspective as an adjudicative agency,
the primary change §. 1095 would make in the enforcement
mechanisms available to Federal employees challenging agency
restoration actions liss in the grant of authority to the
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Secratary of Labor to investigate claims and the office of
Special Counsel to represent clairzants before the Board.

The bill would retain, however, the right that an individual
now has to appeal directly to the as soon as the
action is effected. The Dill would also provide an option
for the individual to appsal to the Board at later stages of
ths procesa if the individual so chooses.

Al 8. 1095 would provide new protections for the
individual & restoration action, it doss not establish a
nev role for the Board. The Board's fundamental role--
whether the claim of improper restoration to duty is brought
by the special Counsel or by the individual directly==-would
still be to act as adjudicator, just as it nov serves in
deciding restoration cases and as it generally serves in
appeals of agency personnsl actions.

Nor would the bill's grant of authority to the Board to
decide cases litigated by the Spscial Counsel be entirely
novel. The Board presently has jurisdiction over certain
actions--for example, Hatch Act cases--that the Special
Counsel prosscutes Refore the Board, and, in such cases, the
Board acts as a specialized civil service tribunal. Under
the bill, the relationship of the Special Counssl to the
Board would be like it is in other cases--gasentially that
of a prosecutor to a Judge.

Turning to the process of Board revisw of restoration
cases contsaplated by 5. 1095, we note an important faature
of the legislation. Although the bill would mandate certain
basic procsdural rights, it does not address the details of
cass processing befors the Board. We belisva that it is
generally appropriate to leave such matters to the agency
that is delegated the overall responsibil ity for carrying
out the particular function. For that reason, however, it
is important that there be no question of the Board's
authority to issue implementing regulations.

As drafted, S. 1095 would not give the Board explicit
ragulatory power under Chapter 43 of Title 38, U.S., Code.
Tha bill does not appear to precliude the Board fron issuing
regulations, and, there is a strong argunent that the
Board's sral regulatory power sst forth in Title 5 is
sufficiently broad to allow it to implament supplementary
procedures. Howsver, bacause ©of the inportance of this
authority in the case handling process, we urge the
Committes to consider adopting a provision granting the
Board explicit regulatory powsr to carry out its functions
under this Chapter. Making the Beard's regulatory power
explicit for Chapter 43 purposas would assure that the poard
could issus regulations tailored to the requirements of

33
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restoration cases without risk that case processing would be
delayed decause of challenges to its regulatory authority.
H.R. 1378, which passed tha House on May 16, 1991, included
such a provision,

It sssxs likely that regulations to handle restoration
cases will have to bs issued if 5. 1095 beacomes law.
Although it may be that many of the Board's existing
procedures can be applied to restoration cases, the
regulations, as presently written, probably would have to be
ravised to accomplish that. MNoreover, it cannot be assumed
that the Board's axisting procedures will cover all aspscts
of the appeals brought under Chapter 43. For example, if an
individual seeks the assistance of the Secrastary of Labor or
ths Special Counsel, notice of the exhaustion of those steps
ie prerequisite to filing an appeal with the Board. Since
no other Board appsal comes to the Board in precisely that
way, the Board might well £ind that it would be usaful to
claimants and to the Board itself to spell out through
regulation the proceduras to meet such filing requirements.

The affirmativa grant of express regulatory powsr to
the Office of Personnsl Management (OPM)--and the concurrent
prohibition on OPM's issuance of regulations relating to
Board activities under Chapter 43--makes the nsed for
clarification of the Board's ragulatory authority under
Chapter 43 all ths mors acuts. The bill's language on its
face could crsate doubt as to where the affirmative grant of
regulatory power lies. If the intent of the rasguilato
provision is not to bar tho Board from issuing regulations
but simply to ensure that the statutory grant of authority
to the Board is not limited through OPM's regulatory powver,
adding a provision giving express requlatory authority to
the Board would mest this concern and, at the same time,
expressly permit creation of procedures to meet the special
requirements of restoration cases.

An explicit grant of regulatory authority to the Board
in Chapter 43 may alsc serve the intereste of potential
appellants, as a flag to use the facilities of ths Board in
filing appeals. Board regulations have recently been
raevised to be easier for appellants to understand and are
ussigned to assist appellants in filing appeals. For
example, the Board's current resgulations include a list of
the addresses and fax numbers of the Board's regional
offices and an appeal form that the Board offere to sase an
appellant's task of determining what information is critical
to filing an appeal.

i
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Finally, we point to some spscific provisions of 8.
1095 that may be usefully viewed in the context of existing
Board practice.

~=The right to reprssentation: Ssction 4333(b} (1) woulad
grant an appellant the right to be repressnted by an
attornsy or other represeantative. 7That provision is
sxpressly keysd to the Board's current practics. As
drafted, the provision should not require a changs in Board
procedures but simply provide an express raminder in Title
38 of the right of Fedsral employees to rapresentation in
pursuing a restoration appeal to the Board.

~=The Board's remedisl authority: To the extent that
saction 4333(c)(2) of the bill would grant the Board ganeral
authority to order compliance with Chapter 43 and
compansatory ralief for an individual upon a finding of a
violation of Chapter 43, it is conmistent with the kind of
relisf suthorized by Title 5.

The bill would, however, define the scops of the
Board's authority te order compliance and compensato
ralief differently from the Board's authority under Title 5.
Specifically, the bill would authorize the Board only to
order an * to comply and grant relief to the
claimant. 1In contrast, the Board's authorizing statutae, 5
U.8.C. 1204(a) (2), grants the Board the power to order "any

" to comply with a final Board

order. It is traditiconal to look to Title 5 for definitiens
of such terss (See 5 U.5.C. 2104-2105. Sees also 5 U.S.C.
108, defining the term Executive agency). ~pecifying
that an order may be entsred against an "officar,” the bill
appears to craate differsnces in the remedy available to
Federal smployeos pursuing relief in resmployment actions
under Chapter 43 and those pursuing relief from othar
psrsonnel actions.

==~Attorney fees: Section 4333({c)(4) would expressly
authorize the Borrd to avard attorney fees, expert witness
feas, and other 1l_tigation expensss in an appropriate case.
Other appellants are given similar special protection in
certain appeals (Sese § U,5.C. 1221(g) and 5 U.5.C. 7701(g)).

~=Judicial reviev: Section 4333(d) would make the United
States Court of Appeals %or the Federal Circuit the
reviewing court for Board decisions. This iz consistent
with the pveasent structure for judicial raview of Board
decisions. Before the Civil Service Reform Act, the
decisions of the Civil Service Commission could be appsaled
to a Federsl distrint court and then to the appropriate
United States Court of Appeals. Under present law, however,
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the Federal Circuit is the primary rtviowing court for Board
decisions. This structure for judicial review of Board
dacisions has been important to the developnment of a body of
consistent and predictable oivil service lav. The express
provision that the decisions in restoration cases would be
revisvad by the Federal Circuit eliminates any question
about the reviswing entity and also notifies the individual
that reviev of ths administrativa decision is avalilable.

As we read it, however, §. 1093 would not allew the
same scope of judicial review as is provided undex 5 u.8.C.
7703. Although the bill generally states that judicial
review accords with the procsdures set forth in Section
7703, thes c:gr-ll language of the provision limits judicial
raview to only an order that “"denies” the relief sought.
Section 7703{a) (1) is not so 1imited. It provides that an
appellant who is “adversely affected or aggrieved® by a
final order of the Board may obtain judicial review. A
change lnking the provisions congruent would eliminate an
app?ront basis for litigation over the scops of Judicial
reviaw.

Thank you again for the opportunity to present our
vievs. We would be pleased to vork with the Committee and
the staff in addressing these or other matters and in
formulating review procedurss that will protect the rights
of Federal employeass and agencies.

3.t
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NATIONAL AmNASMn AGENCIES, INC.

May 10, 1991

The Honorable Alan Cranston

Chatrman, Senate Committee on Veterans Affairs
United States Senste

41¢ Senate Russel] Office Building
Washington, DC  20510-837%

Dear Sexator Cranston:

On behalf of the National Association of State
lppmﬁngom:hs, I am very pleased to sxtend our
stpport for 5.868, a b1} to improve educational
assistance Denefits for members of the Selected
Reserve of the Armed Forces who served on active duty
during the Persian Gulf War, and for other purposes.

¥e belisve that the members of our Armed Services
who served during this period of time deserve fair and
squitabls traatment, certainly egual to the support
that they gave to their matton during a time of
international crisis. The privisions of S,868 provide
ons way for our Nation to express its reciation for
tha dedication and untiring afforts of those who
served in Operation Desert Storw. Restoring
entitTement to sducations] assistance rams, in
which many of oiuir Dasert Storw servic rs wers
pat-ticigutiug prior to being calied to sctive duty,
also will ba demonstrative of our Nation's support for
incraased and continuing sducational achievament.

Thank you for the opportunity to comment on S.868

and for {nur support of our Nation’s military
parsonne)], vaterans and their depandents.

Sincersly,
C. Dénald Sweeney /
Legistative Directo

ht

¢ Dr. Paul Gulyss
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Room 418, Russell Senate Office Building
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Nr. Chairman and members of this cosmittee, on behalf of
the National Associstion of Veterans Program Administrators
{NAVPA)}, I wish to thank you for the opportunity to present
our views concerning senate bill S. 868.

We in NAVPA are very concerned with ensuring that
educational benefits, and other forms of financial aid, for
individuals who participated in the Persian Gulf war are
protected. We also are extremely interested in assuring that
the interruption to the individuals' education is minimized to
the greata2st extent possible.

§. 868 addresses one of the most important issues to the
returning students who participated in thr Persian Gulf war.
The students are very concerned about the lost benefits and
the amount of remaining veterans education entitlement. The
veterans and reservists arse also very concerned about the
length of time remaining on their entitlement.

NAVPA fully supports all efforts to restore education
entitlements for those students who were called to active duty
for the Persian Gulf war. A significant pumber of students
from schools across the nation weras called to active duty.
These students interrupted their education for service to
their country, and in the process lost entitlement. We are
very pleased to see that these provisions would apply to all
education chapters (30, 32, 35, and 106), as well as all
menbers of the military service {active duty, Guard and
Reserve members). We would also strongly recommend that these
provisions be applied to all individuals who served,
regardless of their assignment location.

Our only concern is how these provisions will be applied.
Under guidelines established by the DVA, activation was
considered mitigating circumstances and repayment of education
benefits for the period before the last date of attendance was

not required. We feel that even though benefits payments were
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received the benefit entitlement should be restored. Bven if
full tuition refunds are given, the individual had still
incurred out of pocket expenses. For that reason NAVPA
believes that b-nefits should be restored regardless of the
institution's refund policy. Only in those cases where the
student was allowed to complete some or all of the courses
=hould reinstatement of lost benefits be prohibited, and then
only for that portion which was completed and credit awarded.
NAVPA also supports the Provigions of S. 868 that would
automatically extend the individual's delimiting date for a
period equal to their active duty service during the Persian
Gulf War. Although current Department of Veterans' Affairs
regulations recognize military service as Justification for
extension of delimiting date, we feel that there is a need to
mandate the provision. By doing so there can de little
misinterpretation of what constitutes justification for an
extension under these circumstances. Further, NAVPA feels
very strongly that this provision should be applied to all
chapters (30, 32, 35 and 106), as well as all members of the
military service {(active duty, Guard and Reserve members).
NAVPA does suggest one clarification. The bill
specifical’, addresses the extension of delimiting date for
Guard and Reserve personnel participating in Chapter 106 of
title 10. As presented this would omit the many Persian Gulf
war participants who were Guard and Reserve members, including
inactive Ready Reserves (IRR), but were receiving benefits
under Chapters 30, 32, or 35 of title 38. These individuals
also had their education interrupted and we Strongly recommend
that their 10 year delimiting period be extended for the
amount of time equal to the interruption of training. which
brings up an additional point: It is important to note that
the number of months an individual spent on active duty is not

necessarily egqual to the amount of educational opportunity

.
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lost because of this service. For example, A student who was
activated on September 15, 1990 and released on April 15, 19§81
served at total of eight months. Under the provisions of this
bill, an extension to the delimiting date of eight months,
equal to the time of active duty, would be granted. Howsver,
in reality this student might have lost two semesters {(nine
months) or three quarters (ten months) of the academic Yyear.
We therefore propose that a different methud be employed for
those individuals who were using their sducation benefits when
called to active duty. Instead of using the active duty
period to determine the amount of the extension. the nubber of
actual academic terms lost would be used to calculate the
number of months to be added to the delimiting date. 1In no
case should the extension pPeriod be less than the actusl time
served on active duty. We understand that this would place an
additional burden upon the Department of veterans Affair- sand
possibly schools, to make this computation. However. for this
bill to truly protect the educational entitlement of the
fersian Gulf war participant this provision is necessary.

I thank you very much for the opportunity to testify
before the Senate Committee on Veterans' Affairs. My
colleagues and I commend the work that has been done by this
committee to improve and ensure the success of Veterans

Educational Assistance programs,
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INTRODUCTION

It is a pleasure for the National Guard Association of
the United States to represent the views of the officers and
warrant officers of the National Guard before this Committee.
We view the issues being considered today as very important
to the writing of the closing chapters of Operation DESERT
SHIELD/DESERT STORM. The first chapters are a clear
validation of the success of the Total Force Policy.

The Selected Reserve GI Bill has been an extremely
valuable benefit in developing and sustaining the high
quality of the National Guard force. Equally essential to
maintaining a gquality force, is the ability to balance the
demands of National Guard service with maintaining a secure
civilian occupation.

Your committee is considering legislation that will
make education benefits and reemployment rights programs more
responsive to the current world situation and more valuable
to National Guard and Reserve personnel. The National Guard
Association applauds the Committee's efforts.

EDUCATION BENEFITS

The Selected Reserve GI Bill has been an important

factor in attracting and retaining quality, dedicatead

personnel for the Army and Air National Guard. The program



has supported National Guard officer and warrant officer
personnel in achieving the required civilian education levels
and enlisted personnel in meeting desired education geoals.

Over the course of the six years of %The program, the
levels of participation have steadily increased. The
activation and deployment of over 220,000 members of the
Nacional Guard and Reserve had an immediate and adverse
impact on continuation of college course work. The major
portion of the activations took place during the heart of the
school semester, requiring individuals to leave school. A
small number of members were within days of having started
courses, while a significant number of those activated were
well into the semester or, even worse, within days of
finishing.

The House and Senate versions of the Persian Gulf war
Veterans Benefits Act, H.R.117% and S.578, took steps toward
returning lost benefits to affected personnel and
stre: 7thening the program in general with increased monthly
rates. P.L. 102-2% is the agreed upon compromise. It
addresses payment increases, but does not give back credit
for the lost months of eligibility. The proposed
legislation, s. 868, under consideration by this Committee,

would return the precious time that was lost. Further, it
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would extand eligibility to use the benefit with a period
equal to the number of months of active duty service.

0f equal importance for the National Guard, is the
third provision of the bill. Unlike the active duty
education benefits, eligibility for the selected Resarve
program terminates if the individual separates from National
Guard or Reserve service. Section 2 of S§. 868 spacifies that
the active duty service performed in support of the Persian
Gulf conflict will not be considered separation from the
Selected Reserve for the purposes of this benefit.
REEMPLOYMENT RIGHTS

Families and employers play a critical role in the
decisiorns ©Of members of the National Guard and Reserve to
serve. Their support is based on the member's ability to
balance both civilian career and military service without
short changing either. The underpinning of reemployment
rights policy is important in building the necessary sense of
job security.

Employers have a need and a right to know their
obligations and protections when they hire citizen-soldiers.
The current laws have provided a geod foundation but require
clarification. The demands of National Guard service under
the Total Force Policy have greatly expanded over the past

decade requiring increased amounts of training time.



- =

The experience of Operation DESERT SHIELD/DESERT STORM,
particularly occurring during an economic recession, have
pointed out some problum areas that need to be resolved. Job
security is essential to retention. For most members of the
National Guard, their military service is an avocation, an
expression of patriotism. At the same time, they have a
vocation or career. They also have a need to know Very
clearly their obligations and protections under the law.

The National Guard Association was highly pleased with
the overall response of employers during the Degsrt
Shield/Desert Storm opearation. Many went well past the legal
requirements to ensure their employees were covered, to the
extent possible, with continued benefits and even income
during their military service. while there are always some
exceptions, the employers appear to have at least complied
with the current law.

The Bill under consideration today, S. 1095, would help
to clarify some of the confusing provisions in current law.
Although we have not had an opportunity to make a detailed
review of all provisions in the Bill, we support the
provisions which will spell out federal government
responsibilities, including establishment of an outreach
information program. We also support the efforts to simplify

various provisions such as length of service limitations,
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time periods for returning to work and requirements for
attempting to place disabled members in available positions.

We remain concerned, however, that we not overburden
the employer in an attempt to greatly strengthen protections
for the military member. The day-to-day relationship between
employer and member of the Guard depends to a great extent on
continued strong support of the members military career.
That support cannot be entirely dependent on provisions of
law. 1t is a relationship that is nurtured on a continuous
basis.

We encourage the committee to continue to incorporate
the concept of reasonableness in the reemployment rights
legislation. we believe the Bill under consideration will
help to clarify responsibilities, however, we need sone
additional time to review several provisions such as the
revised treatment of temporary employees. The result of
assuming continuous eéemployment for up to five years for a
temporary employee is not very clear. The majority of the
provisions in the Bill are certainly clear, and the National
Guard supports the attempt to clarify and improve
reenployment rights for National Guard members.

SUMMARY
The Persian Gulf war has fully validated the wisdom and

capability provided by the Total Force Policy. The National



Guard has proven its readiness and the willingness of its
personnel to €fulfill their commitment. They willingly
stepped up to the sacrifices that were required of then.

The final chapter of the wWar is being written now and
over the next few months. History has shown that the
homecoming process is an extremely important one. The future
of the Total Force will be materially affected by the way
military peisonnel are helped to reestablish the normalcy of
their lives. Restoration of education benefits shows an
appreciation of the sacrifices and a recognition of the
importance of a quality force.

From a recruiting and retention standpoint education
benefits are essential. Another criticai element in the
willingness of the citizen-soldier to be ever ready to step
into the military role is the confidence that his or her
civilian career is safe. The balance between livelihcod and
duty to nation is a delicate one. Clear and responsive
reemployment rights policies tip the balance in favor of
continued service to both.

The efforts of this conmittee will have a lasting
affect on the last chapter of the Persian Gulf War. They
will also influence the quality of the Total Force of the
future.

On behalf of the men and women of the National Guard,

we want to thank You for your support.
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Mr. Chairman, distinguished members of the Commitltes, it is indeed a
privilege to have this opportunity to present the views of the Naval Ressrve

Association to the Committee for your consideration.

5868, a bill 1o Improve educational assistance bensfits for cerlain
sarvicemen and reservists who served during the Persian GQuif conflict, restores
interrupted educational entillsment and eoxtends time limits for educaticnal
benefits purposes. This bill smbodias most of tha pertinant provisions of H.R.
1175 that were not included In Public Law 102-25, and appears to adequately
address ths Restoration of Educational Assistance and Dslimiting Entittement
Date problems of recailsd reservists. The Naval Ressrve Assocletion has no

specific recommendations for S-868.

The curront Vetsrans' Resmployment Rights statute nesds ravision because the
law is, in is prasent form, difficuit to to understand and administer, and
needs to be strengthened to prohibit discrimination or reprisals against

vaterans and reservists.

This hearing is particularly timely since the Department of Defense has
recently activated over 220,000 reservists and members of the National Guard to
support Opsration Dasert Shisld/Storm, including over 60,000 who served in the
Persian Gulf Over 20.000 Naval Reservists answered the call, with a
substantial number being medical professionals serving in Navy Field Hospitais
supporting the combat Marines in the Persian Gulf War. An Interagency Task
Force recently complsted and forwarded to Congress their rovised VRR law

entities "Uniformed Services Employment Rights Act.” HR-1578 recently enacted

Q 3“
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by the House of Represantatives, is similar to the Task Force draft VRR Act in
many respscts bul strengthesns and extends reempioyment rights. Both proposais
continue the basic substantive rights of the VRR law, and make is more easily
understood and enforced. in Heu of a section by section sxamination of the
S-1096 revision of Chapter 43, Title 38, U.S. Code, | would Jike to key on a few

salient features of special interest to our ressrvist members.

The unnsecassary distinctions between types of military training and service
have been eliminated -in both the HR-1578 and the S-1095 revision of Chapter 43,
Ttle 38, US. Code. This greatly simplifies the Act and promotas better

understanding and sanforcament.

Tha current VAR law lacks subposna authority to assist and spsed up the
invastigative process by the Departmsnt of Labor. Both proposed ravisions of
the act now contain this subpoena authority which has iong been nesded 10 assist

the invastigations on behalt of the veteran/raservist.

When reservists ask thejr employer for time off to attend military training
of active duty and the employer says no, threatening to fire the reservists if
they comply with their military orders, the reservists should not be required 1o
report for military duty -~ the bet that they will win their resmployment case
after they return from duty. Declaratory or Injunctive relie! should be
available 1o the reservist in such a situation, before they feave their job for
military service. At least one draft bill proposal provided for such injunct-
ive/daclaratory refiaf for threatened violations, whie the this Committes's

$-1085 and the finai form of H.R. 1578 do not. In the view of the Naval Reserve
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Association, injunctive reliel is a very important feature for protsction of the

vetaran/reservist.

From our membership there have been some reports of delays in the investi-
gative process by the Department of Labor, reportediy as & resuft of a Hmited
number of investigators.  Aiso, District Atiorneys and their staffs have heavy
case loads of major drug cases, eic. so that a few hundred or even a few
thousand dollars in back pay for a reservist may not be considered a very high
priority cass. Hence, resort to private counssl may become an imperative in
some instances to enforce rights under the VRR law. A majority of the vetsran/
resarvist claimants are middie or lower income psrsons with Hmited means to pay
lsgal and investigative fees, and the sums normally invoived are often not
attractive for contingent fes arrangements. The Naval Reserve Association is
pleassd that this Committes provides for the discretionary award of ressonable
attorney fees, expert witness fees and other litigation expenses to @ prevailing
compisintant. Howsver, in this Committes’s draft bill the complaintants could
not avall themselves of private counsel until the Attorney Geneval refused to
commence an action. Hence undus delays could be occasioned awaiting such
“rafusal.” The ravised Section 4334 contained in S-1095 corrects this probiem
and provides for alternate representation withou! conditioning the recourse upon

Attorney General action.

Historically. a disproportionate number of complaints have been filed by
Guard/Reserve personnel who are Federal employees. The federal government
shou!ld be a model employar with respect fo “employer support of the Guard and

Reserve” and set an example for the private employer. Both acls have improved
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the enforcement procedures for Federal employses and provide for reprasantation
of the Federal employse by the Office of the Special Counsei in appsals 1o the
Msrit Systems Protection Board, This Committes’s S-1085 bill provides for
represeniation by the Special Counsel for revisw of a final order or decision of
the Merit System Protection Board while HR-1578 does not. This provision I3

mora consistent with tha re'iaf accorded non-Federal employses.

Both acts have adequate and similar provisions preserving insurance, pension

and fringe benafits for the returning vateran/reservist.

H.R. 1578 provides for a civil penaity of $25000 for an employer who
willfully fails or refuses to comply with the provisions of the Act. NRA has
concerns that this could have & negative impatt on the hiring of reservists/
guardsmen, S-1085 contains no such punitive onforcemsnt provision and provides

remadial relief instead.

This Act amending Title 38 United States Code, Chaoter 43, and the Uniformed
Services Employment Rights provisions of H.R. 1578 and Persian Gulf Parsonne!
Benefits bills are evidsnce of the great progress made in providing job
protection for our reservists this year. Thank you for your continued artention
{0 this serious problem for Reserve Component readiness, and thank you for

giving me the opportunity 1o testify here today.

If you have any questions, | will bs happy to try to answer them.
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Mr. caairman, the Non Commissioned Officers Association of
the USA (NCOA) sincerely appreciatas this opportunity to share
with the committee its views on proposed improvements in veterans
education and reemployment rights benefits. Additionally, the
association commends the committee for conducting hearings on

these most important issues.
VETERANS REEMPLOYMENT RIGHTS

The recent activation and deployment of a significant number
of military reservists and guardsmen has demonstrated substantial
deficiencies in public law regarding the reemployment rights of
such personnel. Issues such as the reemployment of those who
were disabled by service, the continuation of employer sponsored
benefits during service, the obligation of employers to protect
reemployed veterans against lay-offs and dismissal, and the coust
drawn doctrine of "reasonableness™ in the application of
reemployment claims have all served te confuse the employnent
community. Further, they have worked to the disservice of

veterans.

On Thursday, May 16, chairman cranston introduced the
Uniformed Services Employment and Reemployment Rights Act of
1991, & bill that would modernize and overhaul the reemployment
rights provisions of law. This measure, 5. 1095, is a very
thoughtful and comprehensive proposal that addresses all the

currently identifiable concerns existing in this area. NCOA alse
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noteg howsver, that the bill is similar to the House proposal on
this issue but not exactly the same in its language. For
exampls, the House bill would extend resmployment protections to
merchant mariners and members of the National Ocesanographic and
Atmospheric Administration, a provision NCOA is not convinced is
justified, Meanwhile, the Senate bill is more generous in
allowing veterans who have been activated for 31 to 180 days a
full 31 days to apply for reemployment instead of the 14 days
suggested in the House bill, 2 Senate provision NCOA would
cartainly support. The association is also compelled to note that
the Adnministration has endorsed the Houss bill, notwithstanding
its shortfalls., Yet NCOA does not find the provisions of either

bill in any respect totally unacceptable.

Accordingly, NCOA urges this committee to advance the
Chairman's prcposal and encourages this committee to move swiftly
towards reaching reseclution with the House on the issues in

disagreement.
EDUCATION BENEFITS RESTORATION

In so far as it goes, S. 868, a bill that would restore
education benefits to servicemembers who lost entitlements during
deployment during the Persian Gulf war, is also quite
supportable. Again, while not exactly the same as the House
proposal, the bill seeks to make-whole those who suffered a

personal loss as a result of service in the armed forces
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Mr. Chairman, focus was drawn to this issue during the
recent, massive deployment of servicemembers in connection with
Operation Desert Storm. Howaver, NCOA asserts that the nesed for
the ralief proposed in 5. 868 is more than transitory. Ceartainly
participants in major oparations in Panama, Grenada, Nicaragua
and elsewhare would have benefited from this type of relief if it
had been available previously. MNoreover, on a smaller scals, the
need for such permanent authorization is demonstrated daily by
the unexpected deployments of units and individuals to satisty
military, diplomatic and humanitarian missions. Accordingl: NCOA
urges this panal to take the lead in providing permanent,

prospective relief to veterans in this area.
EDUCATION PROGRAM IMPROVEMENTS

Mr. Chairman, NCOA continues to bs deeply disappointed that
neither Congress nor the administration has proposed the creation
of a G.I, Bill for persons serving in the armed forces during the
Persian Gulf war., ¢©. I. education benefits have been a staple of
wartime service in the armed forces since World War II, but there
has besen no discussion of creating such benefits during this
period of conflict. Parenthetically, we might add that thers has
been no discussion of providing any of the traditional wartime

benefits {i.e. free home loans) to Persian Gulf veterans.,

Shamefully, many Persian Gulf veterans will have no G.I.

Bill at all. For those who enlisted between January 1977 and
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June 1985, a G.I. Rill does not exist. And, many of those who
enlisted since July 1985 could not enroll in the Montgomery G.I.

Bill because of financial obligations to family and others.

Some are willing to justify this slight of Persian Gulf
veterans by suggesting that this was an all volunteer forca.
This is simply not trus. More than 90,000 regular servicemembers
wera, if not conscripted, at least impressed into additional
service by military "stop-loss" policies which prohibited the
discharge or retirempent of servicemembers, who had completed

theior obligated service, during the Persian Gulf campaign.

As a matter of equity NCOA urges this committee to establish
a non-contributory, Vietham era type G.I. Bill for Persian Gulf
veterans. Such a bill should also benefit those reservists who
were activated for a gualifying period of service during the

Persian Gulf "era”.

In the event the committee finds our argumant for a new G.I.
Bill upcenvincing, NCOA offers the following recommendations for

improvements in the Montgomery G.I. Bill.

o Authorize refunds of pay forfeitures made for MGIB
participation by veterans who die frem service connected causes
after leaving service. Such refunds are already authorized on

the basis of in-service deaths.
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o Open enrollment in the Montgomery G.I. Bill for
servicemembors who initially enlisted in the armed forces batween
January 1, 1977 and June 30, 1985, It would only bs fair to make
all Persian Gulf veterans eligible for the same education

benefits.

o Increase bensfits under the Montgomery G.I. Bill to at
least $468 per month and index those benefits to increases in
education costs. This figure represents the indexed payments
currantly authorized in the sducation test program created in
1984 [10 USC 2141 et seq) as a precursor to enactment of the

Montgomery G.I. Bill.

© Open enrollment at reenlistment to those who previously

declined participation in the Montgomery G.I. Bill.
CONCLUSION

Mr. Chairman, once again, NCOA expresses to the committes
its sincere appreciation for holding these hearings and for
inviting the association's participation. Hopafully the
committee will find our recommendations useful in their

deliberations.

o 3351
FRIC

Aruitoxt provided by Eic:



A

O

ERIC

Aruitoxt provided by Eic:

336

L UNITED STATES

3
;@ OFFICE OF PERSONNEL MANAGEMENT
WABRINOTON, D.C. 204128

OFF L OF TIR Dius ¢ TOw

MAY | 3 001

Honorable Alan Cranston

Chairman, Committee op Vetorans' Affairs
United States Senate

Washington, DC 20510

Dear Mr. Chairmnan:

1 thought ycu would likxe a summary of the Federal employment
policy actions taken to help the men and woman of the United
States Armed Forces Since the start of Operation Desert Stora/
Desert Shield.

on August 23, 1990, the day after President Bush authorized
calling the Selected Reserve to active duty, ws issued a

special directive reminding all agency heads and parsonnel
directors that every permanent employes called to activa duty

has a right to reemployment. We encouraged agencies to place
those employees on leave without pay, rather than separating
them, to protect and continue health and life insurance coverage
for them and their tamilies. In Septomber, we issued regulations
formally waiving the employee shars of health insurance premiums.

Following the success of allied miligary operations in the
Persian Gulf region, the President instructed agencies on
March §, 1991, that members of the Armed Forcea Raserve and of
the Army and Air Naticnal Guard returaing ta Federal civilian
employment should be restored to the same jobs they left, ond
the agency option of placement in equivalant jobs should be
used only when absolutely necessary. The President also
announced that returning employess should raceive 5 days off,
without charge to leave.

Keeping in mind the regular mssbhers of tig Arszed FOrIces who

may be geecking civilian jobs after they cosplate their military
service, the President at the same time instructed OPM to work
with aganciss to ensure that Federal civil service opportunities
are made available to the greatest extant posaible to these
veterans, particularly those who hava becoms disabled through
military service.

To recognize the Special sacrifices and outstanding perfore-
snce of the Armed Forces, President Bush issued Executive
Order 12754 on March 12 creating the Southwast Asia BService
Modal for active duty personnal serving in military operations
1n Southwest Acia on or after August 2, 1980,
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The award of a cacpaign medal is & basis under civil rervice
law for receiving veteran preference in Federal employment,
OPM spread the word about this new vetesrans benefit through
a March 14 nationwide news ralease sent to the madia,
congressional committees, veterans organizations, military
activities, agencies, and the Rublic.

On April &, 1991, the President signed legislation establishing a
Governmentwide leave bank progras for rederal employees who served
in the Gulf. This program will snable Federal employees to
Tontribite anused annual leave to a leave bank that will be
divided equally among-all—sraturning Federal employee resefvists
who served during the Persian Guif Wee.

OPM has met, and will conltinue to meet, with veterans groups and
agency officials to keep ther fully informed. Wwe are praparing
more detailed 1nstructions for agency personnel directors and opM
region’ 1 and local area offices to help assure that veterans
receive up-to-date information and a helping hand as they make
theif way back to civilian life. To this end, we will designate
a staff mewber in every local OPM office as the pPrincipal contact
for veterans inquiries.

In addition to assisting Gulf War participants, we also ate
sSupporting agencies with Desert Shield/Dessrt Storm
responsibilities in mAny waysc

- Delegated authority to the Department of Veterans Affairs.,
as requested, to waive reduction in salary or retirement pay
requirements fof the temporary reemploymunt of ratirsd
annuitants needed to perform dirsct patient care, related
medical sefvices, or claims adjudication.

~ Authorized the Depactment of Dafanse to make special
emergency~indefinite sppointments.

~ Delegated authority to the Depsrioent of the Air Force
and the Defense LogiStics Agency to extand the sarvices of
tamporary employees beyond normal time linits, when necessary
to support Degert Shield/Desert Storms workloads,

- Authorized the Department of the Army to extend temporary
propotions of employess deployed to Southwast Asia in support
af Desert Shield/Desert Storm.

~ Participated in ombudsmen training workshops sponasored by
the National Committee for Employer Support of the Guard and
Reserve.

-~ Improved Federal jou placement oppertunities ‘Jr the
family memkors of fInited States military and civ .ian personnel
ralocated (o the nited States 2rom overseal as 1 resulr ot
the Gulf conflice.
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- Authorized an exception to the limitation on premius pay
that may be paid during any one pay period for employees
performing overtime work in connection with Operation Desert
Storm. This exception was authorirzed for work pearformed after
mid-!arch under & new provision Of law enacted as part of the
Federal Employees Pay Comparability Act of 1990.

On March 22, President Bush approved Public Law 102-16, which
includes major improvements in the Veterans Readjustment
Appointment program for Vietnam and post-Vietnam era veterans
seexing Federal employment. Those changes should increase the
opportunities of qualified veterans for guick, direct biring

by agencies, wvithout having to compete in civil ssrvice
examinations. 1 Know thas Committese on Veterans' Affairs was
responsible for the development of that legislation. This now
law i6 alsc a timely resinder to all that there are neads of the
Vietnsm era veteran which remain to be filled. While ipmediate
attention is focused on veterans of the Persian Gulf, we will be
asking agencies to keecp in view ths concerns and rights of
veterans of earliar conflicts, especially those who served
during the Vietnam era or were disabled by military service.

Responses to these actions have been most favorable. I
particularly was pleased and moved by the enclosed latter

from Mr. Joseph E. Andry. National Commander, Disabled Aamerican
Veterans.

copies of 1fsuanCes to agencies are enclosed for your raference.

Sincefely.

(e @ b

Constance Berry Newman
Director

9 Enclosures
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Statement of Major General Evan L. Hultman, AUS (Ret.), Executive
Director, Reserve Officers Association of the United States before
the Senate Committee on veterans Affairs regarding education and
anployment legislation--23 May 1991.

Mr. Chalirman and Members of the Committes:

on bohalf of the 115,000 Reserve Officers Association members
from each of the uniformed services, I appreciate the opportunity
to present to tne committea the association's views on tha "Persian
Gulf veterans Education Assistance Amendments® and the "Uniformed
Services Employment and Reemployment Rights Act of 1991".

First, I want to commend the committee for responding to the
needs of Reservists who have been called to active duty and would
benefit from the provision or restoration of educational assistance
and those who are now concerned as to whether or not their jobs
will be waiting for them when they are released from active duty.
Educational assistance has always been and continues to be an
important incentive in attracting and retaining qualified personnel
in the Guard and Reserve. Resmployment rights, or the ability of
an individual Reservist to continue his or her employment with a
civilian or governmental employer, are critical to retention in the
Reserve components and thereby are sssential to the success of the
Total Force. But bafore focusing on the needs of Reservists and
the adequacies of the law, I would like to comment briefly on the
cail-up of members of the Ressarve components in support of
Operations DESERT SHIELD and DESERT STORNM.

When the ground war began on 16 January, there were roughly

540,000 military personnel in the Persian Gulf. Nearly 106,000 of
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those deployed to the gulf area were members of the National Guard
and Reserve, about one fifth of the forces deployed. 1In addition,
a total of roughly 228,000 Reservists were ultimately activated in
support of Operation DESERT STORM. The Chairman of the Joint
chiefs of Staff used the word »magnificent® in describing the
contributions of these Reservists.

Reserve forces involvement in Operation DESERT STORM confirms
the critical importance of Reserve components as integral parts of
the Total Force. Reservists have overy reason to be proud of their
contribution, but the contributions made by Reservists were not
without hardship.

ROA applauds this Committee for its recognition of those whose
educational programs were interrupted by their activation and
commends this effort to restore the educations benefits which would
otherwise be lost. We believe the Persian Gulf veterans Educa-
tional Assistance Amendments are needed and well deserved.

The size of t' Reserve component contribution to Operation
DESERT STORM suggests that there are and will be a great many
Reservists needing reemployment following their release from active
duty. It has te be assumed that, unless these Reservists have jobs
ta return to, many will opt out of the Guard and Reserve. Related
to a basic right of reemployment are protections for seniority,
status, and the emplovee's pay rate that could be affected by a
call-up. Reservists routinely make sacrifices as a part of their
service, and left without strong employment. and reemployment

protection, few would be able to continue to serve.
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The importance of employment protection is reflectsed in the
great number of calls ROA received from Reservists who were ordered
to active duty and from Reservists who anticipated being activated.
Reservists had a lot of questions relating to the call-up, but many
of their questions related specifically to reemployment rights.
Calling the asscociation were also employers, the Press, and many
pexrsonnel consulting firms who had questions regarding the law.

Statutory employment or reemploysment protection is crucial to
the ability of the Reserve components to attract and retain guali-
fied personnel. 1In order to protect the rights of the Reservist
--and the rights of the enmployer~-the statues must be easily
interpreted and understoocd. The proposed legislation goes a long
way in eliminating many existing ambiguities in the law.

Having emphasized the importance of clear and unambigquous
statutory employment protection, I would caution that legislation
has its 1limits, It would be unwise and impractical to try teo
anticipate svery circumstance and provide a legislative sclution
in each case. Laws that go too far in protecting the rights of the
employee may in the end be counterproductive. Statutory protec-
tions provide a foundation for the necessary cooperation of employ-
ers, but statues are no substitute for goodwill. The proposed
legislation appears to bs cognizant of that fact. We beljeve that
legislative initiatives should foster the enthusiastic voluntary
cooperation and support from employsrs.

The exclusion of "temporary®™ employment by currant law has

created ambiguities and has denied protection to some enmploye
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who should probably have been protected. The inclusion of tem-
porary employment in S. 1095 will significantly improve the law.

There has baen the concern that there is no one agency respon-
sible for the administration and enforcement of reemployment laws,
The responsibility for roemployment rights of federal workers has
particularly been lacking. The division of responsibilities often
frustrates and delays compliance and the resclution of infractions
of the law. It further makes it very difficult to fix responsi-
bility for enforcement. While the proposed legislation promises
to improve compliance through clarification and a better under~
standing, the responsibility for enforcement remains divided and
continues to be a concern.

While the responsibility for enforcement remains divided,
which may be unavoidable, S. 1095 does provide the Secretary of
Labor subpoena authority needed to insure that complaint invest-
igations are adequate and timely. This is a much needed provision,

Current law provides different time periods given to an
employee to report to an employer for reemployment following
military service. The different time periods are governed by the
type of call-up or duty and not by the length of service, per se.
The type of call-up of duty performed is not important tc the
employer, but the length of service is important and should be the
only governing factor., The proposed legislation appear; to correct
this deficiency.

The employment rights bill addresses periods of time during

which a person who is reemployed by ar employer cannot be dis-
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charged from employment, sxcept for cause. While the proposed
ianguage may appear to provide »*ditional protection, by providing
statutory periods, the proposal implies that after these timeo
periods an employer is free to discharge the individual following
active duty service in the uniformed services. The implication may
actually causs exployers to discharge more psrsonnel who are par-
ticipating in Reserve programs at the end of the statutory periods
and thus affectively reduce protection rather than add to it. The
discharge provision seems to be in contradiction to the intent of
the legislation.

While members of the Guard and Raeserve were probably incon-
venienced in some instances by the necessity of shifting from their
enployer sponsorsd health carea Plans to CHAMPUS, the association
is not aware of Reservists who wers unable to satisfy family health
care needs through the authorized CHAMPUS program. Having noted
that we are not avare of a problem, we would not fault tF provi-
sion in S. 1095 that would give a Reservist the option of contin-
uing his employer provided health insurance at his own expense.

Finally, we note that S. 1095 would provide an outreach
program to provide employers and employees with accurate
information regarding their rights. The National Committes for
Employsr Support of the Guard and Reserve has as its goal the
development and promotion of public understanding of the National
Guard and Reserve, and it is very helpful in resolving many of the
resmployment questions which arise. In spite of the Committee's
outstanding contributions, the DESERT SHIELD/DESERT STORM
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experience would suggeat that more could be dene to further the
awareness of reemployment rights. The outreach program could
contribute greatly to this needed awareness.

Thank you for the opportunity to present ROA's views on Vet-
erans' Reemployment Rights legislation and the proposed changes
thereto. The committee is to be commended for its efforts to
restore educational assistance and to clarify and strengthen
employmant protections for members of the Resarve components. 1

will now be happy to respond to any questions that you might have.
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May 30, 1991

The Honorabla Alan Cranston
Chairman, United States Senate
Committes On Veterans Affairs
414 Russell Senate Office Bullding
wWashington, DC 20510-6375

pear Senator Cranston;

Upon review of 5. 1095 and H.R, 1578, I would like
to return to you AMVETS' preferences of some of the
main provisions of both,

poope:  (Support provision of H.R. 1578) whila
members of NORA or the Merchant Marines were certainly
not in the highest risk services during the Persian
Gulf War (particularly in the case of the Merchant
Marines -- we don't have much of a Merchant Marine
anymore), we do support their inclusion in this
legislation. 1In future wars specialties which can be
provided by organizations such as NOAA might very well
be crucial to U.s. nilitary succesSs.

Tamporary Positionss (Support S. 1095) ANVETS
has no objection to excluding temporary employees from
this legislation.

Return to works (Support S. 1095) We consider
the "Return to wWork® provisions of the Senate bill to
be somewhat more flexible to the military member.

Return to Work After Disability: (Support H.R.
1578) The obvious clause in the House legislation that
compels AMVETS to suppert it is *..the minimum time
required to accommodate the sircumstances beyond the
individual's contreol.® There are cases in which
rehabilitation can take longar than two years, and in
these rare cases we feel that it is not unrsasonable to
raeserve an injured or disabled veteran's job.

pocunentation Upon Retura; (Support H.R. 1578)
continuation of Insurance Coverage: (Support S.

1095) The Senate provision puts a cap of the maximum
of what a premium could cost.

34



O

ERIC

Aruitoxt provided by Eic:

346

Retantion: {Support H.R. 1578) The House bill allows a
greater time period of protectioen.

Enforcement -~ Federal Government Emxployees: (Support S.
1095)

Enforcsment -~ State and Private Exmployees: (Support S.
10985)

Subpoanas: {(Support §. 1095) We greatly favor inclusion
federal employees in this legislation.

Regulations:  Support H.R. 1578) We feoel that the House
legislation is more extensive in its coverage.

Outreach Program: (Support S. 1095) Few programs as
complex as VRR are useful unless those eligible ate educated,
etc.

Pleasa accept our sincere appreciation for reguesting our
views on these twe pieces of legislation. I hope our somewhat
abbrnviated response is useful to the Committee as they go
forward with this legislation.

Sincerely,

of



47

ASSOCIATION OF THE UNITED STATES ARMY

2628 WILSON SOULEVARD, ARLINGTON. VIRGINWA 23201 1388 1703)844.4300

& June 1991

The Honorable Alan Cranston

Chairman, Committes on Vetersus' Affairs
414 Senate Russell Office Bldg.
Washington, DC 20510-6375

Desr Senator {ranston:

Reterence your letter dated Msy 29, 1991, asking the Association of the
United States Army (AUSA) to comment on the substsntive differences between
H.R. 1578 and §. 1093, the two veterans' reemployment rights bills.

Upon review of the two bills, AUSA endorses the following sections:

a. SCOPE: The House bill is preferred because it provides for unfore-
ssen contingencies which might raquire conferring resmployment rights upon
those serving in the National Oceanic and Atmospheric Adpinistration {NOAA)
and the Nerchant Marine. We 88ree that the Secretary of Defense should ask
that these persons be covered by reemployment rights when the President
has cslled them to duty in time of war or national emergency.

b. TEMPORARY POSITIONS: AUSA recosmends that the House biil be
followed since it excludss temporary positions from reesployment rights.
This agrees with ocur position concerning rights of permanent employees as
coatrasted with thoss serving in a temporsry classification.

c. RETURN TO MORK: The Senste bill langusgs is preferred becsuse
it follows closely with present law requiring sn application for reesployment.
An application for reemployment ensures complisnce in the reenploynent pro-
cess by both the employse and the ssployer.

4. RETUFN T0 WORK AFTER DISABILITY: AUSA supports the Senasts require-
sent for 8 blankat two yesrs extension for those hospitalized or comvalesclag
from $llness or injury dncurred in or aggravated by service. One period of
sxtension 18 much essier for the veteran to vnderstand and makes it clear to
all concerned in the reesployment process.

e. CONTINUATION OF INSURANCE COVERAGE: Our Associstion supports the
Sepate bill which scts the individual’s Presium pAyEent st no more thsn
102%. This s a fair and equitable method of treatment for both suployee
snd employer and does not transfer costs to othars parficipating inm a group
health plasn.

f. ENFORCEMENT -- FEDERAL GOVERNMENT EMPLOYEES: AUSA supports the Senate
b1l becsuse it pfovides mare protection and counsel for federal govern~ LOF
ment employees throughout the claim process. ¢
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g SUBPOENAS: We support the Senate b1l because of its treatment of
federal smployees on the same basis as all other employeey. Federal ¢ ployees
should be accorded the same Protections as those employed by state, local
or privare employers when seeking compliance of witneases.

h. OUTREACH PROCRAM: The Senato bill would provide a necessary ser-

vice to our veterans sceking reeoployment rights inforsation. The Asso-
ciation supports this important contribution to the VA outreach pProgranm,

Thank you for the opportunity to comment on this lmportant veterans'
recoployment rights legislation.

Sincerely, s

7
) A’(\{t ¢
N\ on, JR.
Colonel, USA Ratifed S~

Director of Leglative Aftairs
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Lontral indeigence Agervy

Bnhagn 110 AN

June 11, 1991

The Honorable Alan Cranston
Chairman

Committee on Veterans' Affairs
United States Senate
washington, D.C. 20510

Dear Mr. Chairman:

This is to present the Administration's request that the
enclosed subsection be added to S. 1095, the proposed
*Uniformed Services Employment and Reemployment Rights Act of
1991." 1In addition to addressing other concerns raised by the
Departments of Labor and Justice and the Office of Personnel
Management in their recent testimony, the Administration
requests that the Committee consider an issue of particular
concern to certain Intelligence Community (IC) agencies, i.e.,
the CIA. the FBI, the National Security Agency (NSA), and
Defense Intelligence Agency (DIA), and that appropriate changes
in the bill be made.

The C1A and other IC agencies are generally supportive of
congressional efforts in the ares of veterans' reemployment
rights, but we believe that S. 1095 could be read to have
serious, unintended consequences with respect to employment
matters in the national security context. The IC agencies do
not discriminate against veterans/reservists and frequently
hire individuals with military experience because such
backaround often serves the needs of the IC. 1In fact, if the
recent experience of Desert Storm is any indication, 1IC
agencies sometimes confer benefits upon returning reservists
beyond those that would be mandated by the proposed legislation.

However, §. 1095 provides for enforcement of the statute
with respect to Federal agencies by the Merit Systems
Protection Board with the assistance of the Office of The
Special Counsel, the Department of Labor, and the Office of
Personnel Management. While the IC agencies concur that
enactment of the substantive provisions of S. 1095 will be
beneficial to veterans and reservists, we must object to the
procedural rights the legislation could be read to create vis a
vis the IC agencies. S. 109%'s enforcement provisions sre
inconsistent with the current legal framework, which protects
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The Honorable Alan Cranston

from outside review the hiring and firing decisions in the
national security context snd existing IC agency personnel
practices and procedures in national security matters. These
proposed enforcemant mechanisms therefore pose CIA and the
other IC agencies significant national security concerns.

We urge thst the enclosed Provision be incorporated into
S. 1095 in order to address the national SecCurity concerns of
the IC agencies. The proposed provision continues to protect
the reemployment rights of these Federal employees. The FBI.
NSA, and DIA, as well as the NSC, the Department of Defense,
and the Department of Justice all have been supportive of CIA's
efforts in developing this proposal, and the Department of
Labor assisted in drafting the Proposed statutory language. If
your steff wishes further information on this proposal, please
have them contact Vicki Pepper, an attorney on my staff, at
(703) 482-6125. A similar letter is being sent to the Ranking
Minority Member.

The Office of Management and Budget advises that there is
no objection to the praesentation of this amendment to Congress
from the standpoint of the Administration's program.

Sincerely,

bt & WS,

William H. Webster
Director of Central Intelligence

Enclosure

o
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Recommendation:
Proposed new subsection 4333R of 5. 1095:

§ 4333A. Modified procedural rights with respect to certain
federal employers.

(c) Notwithstanding any other provision of this chapter,
sections 4324{a) and {(b), 4332, 4333, and 4341 shall npot apply to
an agency of the Executive brench that is listed in section
2302(a)(2)(CY(ii) of title 5 of the United States Code and that
therefore is not an agency within the meaning of secticn 2302 of
title o of the United States Code. Nothing in this subsection
shall be construed, however, to relieve any such agency from
compliance with the substantive provisions of this chapter.
Nothing in this subsection is intended to prohibit employees of
such agencies from seeking i1nformation from the Department ot
Labor regarding any matter under this chapter or assistance in
requesting reemployment or 3lternative employment. If an
employee of an agency that is listed in section 2302(a)(2)(U) {11}
of title 5 of the United Sta.es Code is not reemployed and can
gqualify for ap alternative position in another part of the
Executive Branch, such person may apply to the Director of the
Otffice of Personnel Management, Unless the Director has evideace
of the unsuitability of such person for reemployment, the
Director shall cause employment to be offered to such person by
an agency other than one lis.ed in section 2302(a)(2){C){ii) of
title 5 of the United States Code in an alternative position that
provides senicrity, status, and pay equivalent to that of the
position that such person would have attained if such person had
been continuously employed during such person's period of service
in the uniformed services. Finally, nothing in this subsection
is intended to prohibit such agencies from voluntarily
couperating with the Department of Labor or Office of Personnel
Management in any matter ari.ing under this chapter.

Rationale:

S. 108% could be inteipreted to create a significant,
unintended disruption of the existing procedural framework for
handling hiring/firing decisions in the national security
context. A situation could arise in which national security
vonsiderations make 1t necessary to terminatesnot hire an
individual whu also is a veteransreturning reservist--for
cxampla, unexplained contacts with a fureign intelligence service
could present counterintelligence concerns reguiring termination
of any employee. Under S, 1095, by simply alleging "veteran
discrimination,* a veteran/reservist arguably could c¢all such
decision into question.

Under current law, the Ditector of Central Intelligence has
the authority to hite and tire enployees of the CIA without
outside review where breaches of naticenal security mady be
involved. Other Intelligence Comnunity agencies have similog
authorities. Hee, e.q,, section 102{c¢) of the Nativnal
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Security Act, 50 U.s.C. § 403(c), and 5 U.s8.C. §§ 2302 and
230%. It is important that the IC agencies maintain necessary
flexibility in hiring/firing decisions made in the interest of
national security. Moreover, external review of such claims
would conflict with the statutory obligation of the Director of
Central Intelligence (PCI) to protect intelligence sources and
methods from unasuthorized disclosure.

Notwithstanding the discretion of the DCI in hiring/firing
decigions, a system of internal procedural safeguards is
provided to CIA employees that would enable vetarans/reservists
to file grievances with the Agency, and an independent
statutory Inspector Genersl exists who could investigate
allegations of violation of the statute. The other IC agepcies
have similar mechanisms in place. Therefore, the proposed
section 4333A would not relieve CIA, NSA, FBI, DIA, orx other
intelligence/counterintelligence organizations designated DY
the President from any of the substantive obligations under the
new legislation--it is intended only to relieve them from the
law's external enforcement mechanisms, which would interfere
with the existing framework for handling hiringsfiring
decisions in the national security context.

Moreover, under the proposed amendment, employees of the
procedurally exempted agencies would be free to request
information and assistance from Lhe Department of Labor on
matters arising under the new chapter. B5uch assistance by the
Department of Labor could include contacting the employing
agency to explain the Act and to request that the agency
reconsider its decision not to reemploy the person reguesting
assistance if it appears to the Department of Labor that the
irdividual may be eligible for reemployment under this Act.
These agencies would cooperate voluntarily with the Department
of Labnr or the Office of Personnel Management (OPM)}, as
appropriate, in matters arising under this chapter, if and to
the extent that the agencies determined such cooperation could
be provided consistent with national security interests. OPM
would find alternative employment in an agency that is not part
of the Intelligence Community for individuals who are not
reemployed by the IC agency unless OPM has evidence that the
individual is unsupitable for reemployment.
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UNITED STATES TRANSPORTATION COMMAaND
GCOTT AN FORCE BASE feLiMONVG BIRIS TOO

12 june 199)

The Honorable Alan Cranston

Chairman, Committee on Veterans' Affairs
United States Senate

Washington, D €. 20510-0501

Dear Mr Chayrman

As your committee prepates ta take up the Uniformed Services Employment and
Reemployment Rights Act of 1991,'S 1095, | would fike to convey our strong support
for the inclusion of language granting reemployment rights to merchant mariners
whao votunteer to support our national defense.

The US. merchant marine, long considered the fourth arm of defense, has a
distinguished history of support to the defense of our great nation. They have
voluntarily sailed in every overseas deployment of U §. combat power, from the
Spanish-american War in 1898 through both World Wars, Korea, Vietnam, and now
DESERT SHIELD/STORM. The role of the merchant marine in defense has been
codified by the Merchant Marine Act of 1936 which established the requirement for
a merchant marine capable of serving as a “military and naval auxiliary,” and the
U 5. merchant manine has nsen to that chalienge. in World War it more than 270,000
merchant manners sailed in support of our national defense - 6,632 were kilied and
608 taken prisoner of war Our merchant mariners experienced a casualty rate only
one-tenth of one percent lower than the Marnne Corps, which expenenced the
highest casualty rate of any branch of the Armed Forces.

Unfortunately today our ability to rely on the merchant manine to meet national
defense sealift requirements iseroding  The U S. merchant Hieet has dechined rapidily
over the past 20 years, from 588 militanly useful dry cargo ships in 1970 to only 168
n 1990, Whule st 1s possible to replace needed shipping capability through varnious
acquisition means, we cannot 3o eam¥ replace the experienced manners this dechine
has d»@aced Ali of the organi< sealiit assets which performed so weli 1n Operation
DESERT SHIELD/STORM:, the Fast Seaiift Ships, Afloat and Mantime Prepositioning
5hips, and the Ready Reserve Force (RRF) are manned exclusively by awilian merchant
marniners who volunteer for du% By the late 1980511 15 estimated our manning
shortfall, in the event of full mabshization, wili be 7000 to 8000 marners.

Qur recent experience 1n Operation DESERT SHIELD/STORM has validated our
conterns ow:e our ability to man organic seahift assets, the largest source of U.S
flagoed, m- tary unit equipment capable, shipping Under the current program the
Marie Ag wmistrotion (MARAD) hires ship managers who are responsible for
mainienanc . activation, and crewing of RRF vessels. These ship managers work
through the martime labor unions to acquire manning from active mariners on
union rells. Unforwunately, even with only 80 pe:cent of the reserve fleet activated
incrementatly over the @ months of Operation DESERT SHIELD/STORM, ship
managers and labor unions experienced crewing shortfatls. There simply are not
enocugh active manners sailling today to simuitaneously meet both economic and
defense needs The impact of these crewing problems would have been greatly
amphitied if not for our ability fo cait on foreign flagged shipping to meet 2 portion
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of our deployment needs, and this shortfall will only be exacerbated as our reserve
fieet grows over the next several years. We need to find 3 workable, cost effective

way to bridge the widening gap between the manning required 1o sail our organic
assets and the shrinking o7 active merchant mariners

The United States Transportation Command (USTRANSCOM), MARAD, and the
Navy are warking together to find a straightforward solution to this growing
manpower shortage. Our approach focuses on tapping into the pool of inactive
manners who have sailing experence but have electé? to pursue other than s3iling
cargers. Since these mariners Now rely on other than active sailing jobs for their
livelihood, reemployment nghts smifar to those enjoyed by the Guard and Reserves
become critical to acquining volunteers to support our national defense sealift
needs.

The merchant mariner reemployment nghts language submitted by the
Administration and adopted by the House seeks a very narrowly defined privilege, to
be utilized oniy during national emergency or war. While granting this privilege will
have no impact on the budget nor any other veteran entitiement program,
preduding merchant mariners from reemployment nights wiil force us to ook to
other, more costly proposals to ensure adequate merchant manner manning rs
available to operate our current and future seahift assets

1strongly urge you to intercede in this matter and ensure languaqe granting
reemployment nghts for merchant marinersis included in § 1095, the Uniformed
Service Employment and Reempioyment Rights Act of 1991. Your efforts can ensure
we are able 10 pursue the most cost effective solutiun o our growing merchant
maniner shortfall

Sincerely
HANSFORD 7 JOHNS tc. Members, Veterans' Affairs
General, USAF Committee

Commander in Chief
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U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON. DC

JUN T T W

The Honorable Alan Cranston

Chairman, Committeo on
veterans' Affairs

United States Senate

washington, D.C. 20510

Dear Mr. Chairman:

In recent testimony before your committee, we offeied to
provide the Administration'’s position on issues of concern raised
by S. 1095, which would amend Title 38 of the United States Code
with respect to employment ard reemployment rights of veterans
and other members of the uniformed services.

The bill would amend the veterans®' reemployment rights (VRR)
law (Sections :021~2026 of Title 38, United States code) to
provide a basic reorganization of the VRR law, and to assure that
returning servicemembers are protected in all aspects of their
enployment ({except for pay and work performed) as if they had
been continuously employed during such period of service.

We are pleased to have this opportunity to express our views
regarding S. 109%, which has several substantive differences from
the House-passed Uniformed Services Employment and Reemplovment
Rights Act of 1991 (USERRA), which the Administration
substantially supports. The enclosures reflect the
Administration's positions regarding S. 1095. 1In addition, we
concur in the recommendations to amend S. 1095 presented by the
Department of Justice in its testimony before your committee on
May 23, 1991 concerning representation of Federal employees on
appeal, and attorney fees. We look forward to working directly
with your staff to remedy these differences so that the
Administration can support your bill.

The Qffice of Management and Budget advises that there is no
objection to the transmittal of this letter from the standpoint
of the Administration's program.

Sincerely,

LYNN MARTIN

Enclosures

o
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Coverage of "Regular® Military Service

Location: Section 4301(a) (1) of S. 1095.

Suggested Alternative lapguade:
Delste “nonregular and® from line 5, page 3 of 5. 1095, or expand

preamble in manner similar to Administration bill at section
2021.

Rationale for Suqaested Alternative lanquaqs:

The existing reemployment statute applies to persons serving in
the regular Armed Forces as well as the Reserve Components. We
are concerned that the usa of the temm nnonregular,® without
more, could be cConstrued to mean that the proposed statute does
not apply to persons serving in the reqular Armed Forces to the
same extent, if at all, as those serving in the Reserve
Components.

Liberal Construction Required

location: Section 4301 of S. 1095.
Suggested Additional Lapgquage:

Add a new section 4301({c), as follows:

(c) 1t is the sense of Congress that the pro-
visions of this chapter should be liberally
construed in favor of persons with entitle-
pents under this chapter.

Source of Additiopal Language:
Section 2022(a) of the Administration’s bill.

Ratiopale for Additiopal lanquaga:

This language is intended to codify the statement of the Supreme
Court that the VRR statute should be “liberally construed for the
benefit of those who left private life to serve their country."”
Fishgold v. Sullivan Drydock and Repair Corp.. 328 U.S. 275, 285
{1946) . This has been a keystone of judicial interpretations of
the statute and has served protected persons well. This language
will help ensure the favorable outcome of litigation with respect
to issues that have not been and cannot be specifically
anticipated by the Congress.

o 34
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pefinition of "uniformed services" ~
Coverage of USERRA

Location: Section 4303(9) of 5. 1095,

Sugqested Alternative lanquade:

The term "uniformed services® means the United States Army, Navy,
Air Force, Marine Corps, and Coast Guard, including the reserve
componants thereof as defined in section 101(27) of this title,
the Army National Guard and Air National Guard when engaged in
active duty for training as defined in section 101{22) of this
title or in inactive duty training as defined in section 101{23}
of this title, the commissioned corps of the National Oceanic and
Atmospheric Administration, the commissioned corps of the Public
Health Service, the Merchant Marine during time of war, national
emergency, or when deemed necessary by the Secretary of Defense
in the interest of national defense, and any other category of
persons so designated by the President in time of war or national

emargency.

Source of Alternative language: Section 2023(11) of the
Administration’s bill.

Differences Between the Suagested Alterpnative langugge and S.
1093:

a. 8. 1095 applies to the five Armed Forces {Army, Navy, Air
Force, Marine corps, and Coast Guard) as well as the
commissioned corps of the Public Health Service (PHS). The
suggested language would make the law apply to all of those
entities plus the commissioned corps of the National Oceanic
and Atmospheric Administration (NOAA).

b. The suggested lanquage would pake the law apply as well to
the Merchant Marine during time of war or national emergency
or "when deemed necessary by the Secretary of Defense in the
interest of national defense."

c. The suggested language would give the President the
authority to designate any other category of persons a
"uniformed service” and thus accord such persons rights
under this law. This Presidential authority only applies
*"in time of war or national emergency.”
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Rationals for Altexnative lLanguaqe:

The NOAA cormmissioned corps is a uniformed service. Members
of that corps perform service which is Jjust as deserving of
reemployment protection as the service porformed by members
of other uniformed services. In addition, they receive sone
other benefits provided to military service members. This
is not a major burden on employers because there are only
approximately 400 members of that corps and most of them are
recruited directly out of college and have no civilian jobs
to which to resturn.

Especially in times of emergency, the Merchant Marine
performs an essential function for national defense.
Personnel can be transported by air, but military cargo must
be transportsd by ship. During the build-up for Operation
Desert Storm, it was necessary to recruit experienced
mariners from other lines of work to operate the vessels
carrying military cargo to the Persian Gulf region. Under
current law, those persons do not have reemployment rights.
The Department of Defense and the Department of
Transportation (Maritime Administration) have informed us
that accerding reemployment rights to such persons in such
situations will help ensure their availability if they are
nesded again.

pDuring world war II, particularly, certain categories of
persons (e.q,, Women’s Air Service Pilots) who were
considered civilians at the time performed important,
arduous, and somstimes dangerous service that should be
recognized in law. The proposed language will give the
President the authority to respond to these circumstances as
they arise without having to ask Congress for special
legislation.

3t -
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Only Persons Holding ®"Othsr Than Temporary"™
civilian Jobs Should Have Reamployment Rights

location: Section 4322 of S. 1095.

Suggested Alternative language:

Delete ™a™ from section 4322{a) at page 92, line 14.
Add: "an other than temporary™ in its place.

Source of Alternative Lanquaqe:

Adminigtration bill, section 2025{a). Existing reemployment
statute, 38 U.s.Cc. § 2021(3a).

Rationale for Alterpative lanauage:

Since 1940, the Veterans’ Reemployment Rights {(VRR) law has given
rights to Yany person . . . who leaves a position (pther than a

) in the employ of any employer in order to
perform . . . training or service {in the Armed Forces]." 318
v.8.C. § 2021(a) (ewphasis supplied).

In its first casa under the VRR law, the Suprame Court emphasized
that, "This legislation is to be liberally construed for the
tenafit of those who left private life to serve their country."
Fishqold v. Sullivan Drydock & Repair corp.., 328 U.Ss. 275, 285
{1946). This libersl construction also has been applied to the
requirement that the veteran’s preservice job have been "other
than temporary.” For example, the U.S. Court of Appeals for the
Sixth Circuit recognized that a position was “other than
temporary" where the veteran had a reasonable expectation, prior
to military service, of continuing to work several more years but
not necessarily for an indefinite duration. Seg Stevens v.
Tennessee Valley Authorjty, 687 F.24 158, 160-61 (6th Cir. 1982).

It also has been held that a probationary job is not "temporary"
for purposes of the VRR law. Seg Collins v. Weirton Stee]l Co.,
398 F.2d 305 (4th Cir. 1968). Even a seasconal job can be "other
than temporary” if the veteran had a reasonable expectation,
prior to military service, that job would recur at the next
season. See United States v. Wimbish, 154 F.2d 773 (éth Cir.
1946): United States v. North Amerjcapn Creamexies, Inc,, 70 F.
Supp. 356 (D.N.D. 1947), Recently the U.S. Court of Appeals for
the Ninth Circuit upheld the VRR rights of a construction
industry laborer working a short-term job assignment at the time
of his entry into military service, holding that he held an
¥other than temporary" employment relationship with the industry
as a whole and the hiring hall. See Imel v. Laborers’ Pension

fornia, 904 F.24 1327, 1334 (9th cCir.
1990), cert. denled, 111 S5.Ct. 343 (1990).

In summary, the requirement of an Yother than temporary®
preservice position has not been a major impediment for service
members. Changes to the reemployment statute should be made only
with good reason. At least in this respect, the language of the
current law has served members of the uniformed services well and
need not be changed.
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Impossible or Unreasonable to Notify
an Employer Prior to service

location: Section 4322(b) of S. 1095.

Suggested Alterpative lanquage:

Delete sentence starting with "A determination. . .® beginning on
line 10 page 10.

Substitute:

Whether military necessity precluded
notification will be determined by the
concerned uniformed service authority and
shall not be subject to judicial review.

:+ Section 2027(d)(2) of the
Administration’s bill.

The language of S. 1095 implies that “the Secretary cohcerned"”
(g:g., the Secretary of the Army) will make the "inmpossible or
unreasonable® determination reqgardless of the reason prior notice
is asserted to have been impossible or unreasonable. Under the
suggested alternative language, the "concerned uniformed service
authority® will make this determination only if "military
necaessity"” is the asserted basis for the mimpossible or
unreasonable” determination.

Ratjionale for Suggested Alternative Langquade:

a. The determination that prior notice is precluded by military
necassity is likely to be made by an officer of the
sconcerned uniformed service" to which a member is being
recalled to active duty on short notice. We are concerned
that the language of S. 1095 may invite litigation as to
whether the "Secratary concerned” had properly delegated
authority to such officer.

b. Military necessity is only gne possible basis for a finding
that providing prior notice was impossible or unreasonable.
The unavailability or failure of the telephone system could
bo another possible reason. If military necessity is the
basis for the detsrmination, such a decision should be nade
by the member’s commanding officer or other proper nilitary
authorities and should not be subject tc judicial review.
1f some other basis is asserted, such a determination should
be made by the court or by the Merit Systems Protection
Board (for Federal employee cases).

3t
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Adequacy of Documentation -~ Who Determines?

Iocation: Section 4322(e)(2) of S. 1095,

Suggested Alternative lanquage:
Substitute Rof Labor" for "concerned” in line 3 of page 15.

The language of S. 1095 seems to imply that each service
secretary (8.9., the Secretary of the Navy) will be issuing
regulations specifying the kind of documentation that will be
sufficient to secure timely reemployment. A multiplicity of
perhaps conflicting requlations could be confusing for employers
and the courts. We suggest that, consistent with the
Administration bill, the regulations be promulgated by the
Secretary of Labor and, insofar as possible, should be uniform
for all sevaen uniformed services.

Reexploy First, Then Obtain Documentation
Location: Section 4322(e)(3) of §. 1095

Suggested Altegnative languade:
Section 4322(e)(3) of §. 1095, substitute the following:

If the employer is not satisfied with the
documentation that the applicant has
provided, the employer may make further
inquiries after reinstating the applicant. If
as a result of such further inguiries by the
employer it is established that the employee
does not meet one or more of the eligibility
criteria, such employee’s employment and
rights and benefits under this chapter may be
terminated.

Rationale for Alternative lanauage

This language from the Administration’s bill states more
explicitly that the employer’s duty is first to reinstate the
employee and only thereafter to investigate in the event
documentation is lacking. Timely reinstatement is an essential
need of those returning, and the reemployment statute, whilie
giving consideration to an employer’s interest, should give an
employer little basis to delay or attempt to defeat the
obligation to reinstate promptly.
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Person Returning from short Tour Should
Ba Entitled to Return to Exact Position

lecation: Section 4323(a)(1) of S. 1095.

Suggested Alterpative Language:

{1) 1n the case of a person who is not disabled, a person
returning from service in the uniformed services as providsd in
section 4322 of this chapter shall ---

(A) if such person’s period of service was fewer than 181 days
and such person is still qualified to be employed in the position
which such person left for servica in the uniformed services, be
employed in the same position, within time limits to be
eatablished by the Secretary in regulations to be promulgated
pursuant to section §351 of this chapter;

{8) if such person’s period of service was 181 days or more and
such person is still qualified to be employed in the position
which such person left for service in the uniformed service, be
employed within time limits to be established by the Secretary in
regulations to be promulgated pursuant to section 4351 of this
chapter, in the same position or in a position of like seniority,
status, and pay:

Soyrce of Alternative Language:
Section 2026(a) (1})~-(2) of the Administration’s bill.

Under section 4323(a)({1) of S. 1095, an employer is given the
option to reemploy the returnee in the same position gr in a
similar one. Under the Administration’s bill and H.R. 1578,
persons returning from short tours {(up to 180 days) of training
or service are entitled to return to their exact jobs, with the
perquisites of seniority that they would have recelved if
continuously employed. This is consistent with the current
reemployment statute’s treatment of active duty for training or
inactive duty training. §eg 38 U.S.C. § 2024(d). while an
employer needs flexibility in reemploying employees returning
from long tours, no such need applies in the case of short tours.
A reservist should not have to be concerned about moves from his
or her civilian job each time he or she performs two days of
inactive duty training.

I
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Accrual of vacation and Other Short-term Benefits
during Short Tours of Service

Iocation: sSection 4325(a) of s. 1085.

Suggested Additional Ianguage:
Add a second sentence to Section 4325(a) of s. 1095, as follows:

If the person’s absence for service in the
uniformed services was for a period of fewer than
31 days, the person shall be entitled to all
benefits (other than the accrual of annual or sick
leave in the case of a parson eligible to receive
military lsave umder gection 6323 of title 5,
United States Code), whether or not related to
seniority, but not including pay for work not
perforned, as if the person’s employment had not
been interrupted by service in the uniformed
services.

Source of Additional Lapquage:

Section 2027(a)(1) of the Administration’s bill.

The purpose of this additional language is to ensure that persons
serving short terms of military training or service {up to 30
days) will continue to accrue vacation or annual leave during
thooe tours and that they otherwise will be treated as if
continuously employed for all purpeses, except that employers are
not reguired to pay them for work they have not performed. This
concept was included in Section 2027(a} (1) of the
Administration’s bill but was perhaps inadvertently omitted from
» 1095 and H.R. 157B.

Persons serving in military service earn leave from the military
at the rate of 2 1/2 days per month, but not for tours of fewer
than 30 consecutive days. See 10 U.S.C. § 701(a). A Reserve
Component member should not forfeit a part of his or her annual
vacation simply because he or she performed annual military
training during the year. The suggested additional language will
avoid such an unjust result and wiil otherwise ensure that such a
member be treated as if continuously employed.

The parenthetical clause of the suggested additional language
exenpts the Federal Government, as an employer, from this
requirement pecause the Federal Government already provides very
generous benefits, including 15 days of paid military leave, for
its employees who are Reserve Component members. See 5 U.5.C. §
6323. This clause would also protect the Federal government from
being required to credit annual or sick leave during repcated
short tours, thus keeping this section budget neutral.
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Amount of Premium Required for the Continuation
of Civilian Realth Insurance Coverage

Location: Section 4325(c) (1) of §. 1095.

Suggested_Alternative language:

Redesignate paragraph (2) of section 4325(c) of S. 1095 as
paragraph (3).

Amend section 4325{c), relating to retention of employer-provided
insurance during absences for uniformed service, to insert the
following paragraphs (1) and {2} in 1isu of paragraph (1).

{c){1) A person whose civilian employment with an employer
is interrupted by a period of service in the uniformad services
shall, if such person requests with respect to the period, retain
existing coverage under any insurance policy or program provided
by such employer for its employees in accordance with conditions
generally applicable to employee participation during a furlough
or leave of absence and the provisions of this subsection.

{(2) On the date that a person’s employer-pravided
insurance coverage would otherwise terminate due to an extended
absence from employment for purposes of performing service in the
uniformed services, the employer shall give such person an
opportunity to elect to continue temporavily insurance coverage
acquired through civilian employment in accordance with this
paragraph so that such insurance continues for a ninimum of 18
rmonths after such date. Such temporary continuation of employer-
provided insurance shall be in lieu of, to the extent it would
duplicate, any insurance the person is entitled to elect pursuant
to section 4980B of the Internal Revenue Code of 1986, section
8905a of title 5, United States Code, or other similar law of the
United States or any State. A person who elects to continue
temporarily insurance coverage under this paragraph nay be
reguired to pay not more than 102 percent of the full premium
associated with such coverage for the employer’s other employees,
except that in the case of a person who performs service in the
uniformed services for periods of fewer than 31 consecutive days,
such person may not be required to pay more than the employee
share, if any, for any such coverage.

Rationale for Alternative lLangquage:

&. 1095 would entitle any person whose civilian employment is
interrupted by active military service to request continuation of
all employer-provided insurance plans during such absence for at
least 18 months after commencement of such service. In this
ragard, the employee could be required to pay no more than 102
percent of any premium required of other enployeas, Or to pay the

Q. Jh
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same required of other insured employees when military service is
less than 31 days. H.R. 1578 would provide a similar 18-month
continuation of insurance for absent reservists but would allow

r- to cha such amployees the full cost associated with

t continuation {consistent with current laws on temporary
continuation of health insurance on termination of private
employnent, 26 U.S.C. 49808, and Federal smployment, 5 U.S.C.
8305a) .

We are concerned with the language of S. 1095 stating that a
person in the service who reguests insurance coverage “may be
required to pay not more than 102 percent of any Premium required
of other loyeas for the continuation of any insurance coverage
. » » " This language is susceptible to an interprstation that
the employee serving 1n military scrviee vould only bo raquired
to pay 1028 of ¢ mium paid b . _OmD 5 1f
S. 1095 wers to be enacted in its prtlnnt torn. and 1£ -uch an
interpretation were to be adopted, significant new costs would be

upon employers, including the Federal Government. Under
the "pay as you go” requirement of the most recent Omnibus Budget
Reconciliation Act, it would then be necessary for the Congress
to enact corresponding savings or revenue enhancements to make up
for this nev Federal cost. The alternative language, adopted
from the Administration bill, would clarify that an employer is
not required to financa the continuation of health insurance
coverage for up to 18 months and would make §. 1095 budget-
neutral. Any provision which fails to ensure that an employee
may be :c?uired to pay the cost of the insurance premium is
pProblematic

Currently, Federal employeces are entitled to continue Federal
Employee Heaslth Benefits (FEHB) and Tederal Poployee Group Life
Insurance (FEGLI) coverages for up to 12 months in a leave
without pay (LWOP) status. While no FEGLI contributions are
required for continued coverage during LWOP, amployees normally
sust continue the employee share of FEHB premiums. ([However, OPM
exercised its regulatory discretion and waived FEHB contributions
wvhile enployses are in LWOP status for military service related
to the Persian Gulf conflict.] If LWOP status continues beyond
12 months, both FEHB and FEGLI terminate subject to a 31-day
temporary extension at no cost during which the employse may
axercise the right to convert to nongroup insurance coverage
without providing medical evidence of insurability.
Alternatively, insured employess who separate from civilian
service may elect to continue temporarily regular FEMB coverage
for up to 18 months after the separation, but in such case the
exployee must pay both the Government and the employee shares of
presiums, plus an extra 2 percent of premium to cover related
adoinistrative expenses. Temporary continuation of coverage
begins on the day after the 31-day temporary extension of
coverage expires.

S. 1095 as introduced would reguire continuation of Fedesral
employees’ health and life insurance with Government contribution
for 18 months in licu of the 12 months currently available to
employees on leave without pay. The proposed amendment would
raquire employers, on the date insurance would otherwise
terminate, to coffor employees at least an is-month temporary
continuation of existing insurance on an employee-pay-all basis,
in lieu of any duplicative temporary coverage available under
other laws.

36




366

Accrual of Annual Leave or Vacation puring
Military Service or Training

Location: Section 4325(e) {2} of §. 1095,

Suggested Alternative [Anquaqe:

Delete paragraph (2) of section 4325(e) and renumber paragraph
{3) as paragraph (2).

Rationale for Suagested Alternative lanquage:

Witheut the suggested deletion, this subsaction is susceptible to
an interpretation that an employer is required to allow an
employee to continue accruing vacation or annual leave benefits
while the employes is in military service or training. The
Supreme Court has held that, under the existing reemployment
statute, vacation or annual leave days are not perquisites of
seniority which a returning veteran is entitled to claim under
the(;:s:alntor principle.” Sea Foster v. Dravo Corp,, 420 U.S.
92 75) . :

overruling Foster would imposa substantial new costs upon
employers, including the Federal Govarnment. Like the provision
for health insurance, this provision could impose new coOSts upon
the Federal Government for vhich the Congress would be required
to rind corresponding savings or revenus enhancenents elsewhere.
The deletion of section 4325(e)(2) would make S. 1095 budget-
neutral.

It should also be noted that persons in military service earn
lgave from the military, except for tours of fewer than 30
consecutive days, and, except during wartime, are allowed to use
that leave during or at the end of their active military service.
The suggested additional language for section 4325(a), SMPIA.
will allow Reserve Component members to accrus vacation durin
tours of up to 30 consecutive days.

1¢ this section of 5. 1095 is intended only to allow an employee
to uss, during military service, annual leave or vacation which
haa already been accrued, not to continue accruing such benefits
while in service, this intent is adequately expressed by section
4325(e) (1), which is consistent with current treatment of Federal
employees, thus aaking section 4325(e) {2) unnecessary.

If this section of §. 1095 is intended to require the employer to
grant annual leave or vacation similar to that granted to other
enployees on other forms of leive, this intent is adequately
expressed in section 4325(b), thus again making ssection
4325(e) (2) unnecessary.
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Period of Special Protection Against Discharge
Location: Section 4325(d) of §. 1095.

Suggested Alternative language:

Delete subsection {d) of section 4325 and replace it with the
following language:

A person who is reemployed by an employer under this
chapter shall not be discharged from such employment,
except for cause~

{1) if such person‘’s period of service in the uniformed
services was 181 Jays or more, within one year/

{2) if such person’s period of service in the uniformed
services days or more but iess than 181 days, within six
months; or

{3) if such person‘’s period of service in the uniformed
services was less than 31 days, within a period of time that is
squal to the period of gervice concarned.

Source:

Section 2034(e) of H.R. 1578; ses also Section 2027{e) of the
Adnministration’s bill.

Rationale for Altermative language

Under Section 4325]d), tne duration of the veriod of special
protection would depend upon the duration o. the returnee’s prior
{ sploymant bx that employer, including the pertiod or periods of
@il.tary training or service that may have int._rrupted that
amployment.

under t': existing reemrlo ment statute, the duration of the
special protection againat diicharge except for cause depends
upon xhe ¢r$agory of military duty or training. The protection
hus 00 purpesas: {1} to qive the returnine veteran a reasonable
time to regain civilian sxiills; and {’) to pro.ect tha veteran
from 4 bad faith reinstatoment.

Under :ae Administrstion’s bill and H.R. 1578, the duration of
the pericli of specirl protection woulu ~cpend upon the duration
of the ailitary service or training. withcut the suggested
change, the provisions of section 4325(d) would expand the
protaction against .ayoff well beyond that provided by current
law or proposad by *he Adninistration (section 2027(®)). The
Administration proposal relates this special protection to the
length of absence from the job which is reasonable in light of
the intent of the special protection. To relate the period of
special protection to the length of time the individual has been
in the employ of the empioyer is essentially irrevelant to the
purpose of the special protection and is not warranted.
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gmployes Contridutions to Individual Account Plans
location:
section 4326 of 5. 1095
suagested Alternative LAnQuage:
Inser~ on page 26, at line 13, of S. 1098, new paragraph (b) (1},
as follows:

(3) A persun reemployed under this chapter shall
pe entitled to accrusd benefits that are derived from
amployes contributions in an individual account Plan as
defined in section 1{34) of the Employee Retirement
Income Security Act of 1974, 29 U.S.C. §1002(34)., only
to the extent the person Dakes payment to the plan in
respect of such contributions. No such payment may
exceed the amount the person would have baen permitted
or requirsd to contributs had the psrson remained
continucusly employed by the employer tiaroughout the
period of deemad servics described in section
(a){2)(B). However, nothing in this paragrapn shall
impose any liability on the smployar or the plan to
make any matching or other contributions, ©or to make
any allocation from other participants' accounts, te

any account of a pearsen ressploysd under this chapter.

S Sug arn 1

This is lanzucq. parallel to Section 2027(g)(2) of the
Administration's Bill.

Ratiopnale for Suggsssed Altsrpative LARGUAS:

In the case of individusl account Plans or defined contributicn
plans, reesployed vetersns cculd make “catch-up®

contributions to such pians. Because & loyer contributions to
individual account plans are mors Propsriy characterized as
current compensation than as perquisites of senlerity, smployers
would h#ve no cobligation to make any matching or other
contributions to such plans and the plans would not be required
to reallocats money that has previously been asllocated to other

participanis' accounts.

Any provision permitting #catch~up” employee centributions to
individual account plans may require conforming amendments to the

Internal Revenue Code.
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Entitlement to Accrued Banefits

Iocation:
section 4326 of 5. 1095
Suggested Alternative Language:

On page 25, line 15, of §. 1095, delete the words "and for" and
delete lines 16 and 17. oOn line 15, after the wcrd "benefits”
insert the following:

*, provided: Thsat such psrson mests the eligibility
criteria under this chapter and the rsgulations
pronulgated under Ssction 4351 of this chapter: and,
provided further, that: Any such deeomec service shall
be taken into account in determining his or her right
to accrue bensfits under the plan only in the case of a
defined benefit plan as defined in section 3(35) of the
Employee Retirement Income Security Act of 1974, 29
U.S.C. §1002(35), or under a similar Federal or State
law governing pension benefits for governmental

employees.

Source of Sungaested Alternative Language:
sections 2027(f£)(2) and (g)({2) of the Administration’s Bill

Rationale for Suggested Alternative Lanquaga:

The insert would make clear that military service would be
credited as service vith the employer for purposes of determining
accrued benefits only in the case of defined kenefit plans. The
Adninistration bill excepts defined contribution or individual
account plans from the obligation to provide bsnefit accruals
because such accruals represent contributions actually made to
the plan participants’ individual accoants, and are more pProperly
characterized as current compensation than as perguisites of
seniority.
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Application of law to
Pederal Retjrement Systems

Location: Section 432&(b){2) of 5. 1095.

suggested Alternative lanquyage:
Section 4326(b)(2) of S. 1095 should be rewritten as follows:

{2) A person reemployed under this chapter shall be entitled
to accrued benefits pursuant to subsection (a)(2){B) that
are derived from employse contributions only to the extent
the porson makes payment to the plan with respect to such
contributions. No such payment (

gections

may exceed the amount the person would have been permitted
or reguired to coatribute had tha person remained
continuously employed by the employsr throughout the period
of deemed service described in subsection (a)(2)(B)}.

{Emphasis supplied.)

The suggested alternative language (highlighted parenthetical
clause) would axempt the Federal retirsment systems from the
general provision regarding employae contributions upon returning
from military service, and also limit the costs involved with
such contributions.

The Federal civilian retirement systems already give generous
credit for military service, not only for parseons whose Federal
civil service careers are interrupted by military service but
also for persons whose military service preceded their initial
Fedaral civilian employment. As is the case regarding civilian
health insurance coverage and the accrual of an:ual leavs,
disc ssed gypra, S. 1095, without the suggested amendment, could
i{mpose substantisl new costs upon ths Federal Government as an
employer, and undar the Omnibus Budgst Reconciliation Act the
congress would be required to propase corresponding savings or
revenue enhancsments alsevhere to make up for this newv cost.

without the suggested changes, in cases >f civilian Federal
employees, most of whom are under either the Civil Service
Retirement System (CSRS) or the Federal Employees’ Retirement
System (FERS), this subsection would exempt military service
which interrupts Federal civilian employment from the usual
military deposit requirements in the ratirement laws. Instead of
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being required to deposit the prescribed percentage of military
base pay (3 percent for FERS or 7 percant for CSRS) as required
by title 5, United states Code, FERS participants and certain
CSRS participants who have concurrent soclial security coverage
{CSRS~offset employsss) would be required to pay only an amount
equal to 0.B percent of the basic pay of their civilian
positions, as is normally contributed by active enployees with
these retirement coverages. Employses covered by CSRS alone
would continue to pay a deposit based on 7 percent of military
base pay under S. 1095, since regular CSRS contributions are 7
percent of civilian base pay.

S. 1095 would not affect deposit rates for purposes of crediting
military service performed before civilian Federal service
commences, soO an individual with several periods of military
service, before and during civilian service or before and after
S. 1095 becomes effective, would pay different deposit rates.
These inconsistencies would likely lead to pressures for
uniformly lowering all deposit rates for military service credit.
To the extent that employees contribute less toward funding
retirement benafits, Government costs under Federal retirement
systems will increase.

The suggdested alternative language would exenmpt Federal
retirement systems from the deposit limitation in section
4326(b)(2). Unlike the retirement programs of private employers,
Federal defined-benefit retirement programs routinely allow
credit for military service, and already meet the need to provide
a copprehensive ret’cement benefit package to the employee whose
awplgynent career includes a mix of civilian and military
service.
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Enforcement Procedures for Intelligence
Community Agencies

Recommendation:
Proposed new subsection on 4333(f) of S. 1095:
§ 4333 LI

(£) Notwithstanding any other provision of this chapter,
this section and section 4341 shall not apply to an agency
of the Executive Branch that is listed in section

2302(a) (2)(CY(is) af titlc § of the United States Code and
that therefore is rot an agency within the meaning of
section 2302 wof title 5 of the U.S. Code. Ncthing in this
subsec-ion shall be construed, however, to relieve any such
agency from compliance with the substantive provisions of
this chapters. Nothing iu this subsecticn is intended to
prohibit. employees of such agencies from secking informetion
from the Department of Labor regarding any matter under this
chapter or assistance in request ing reempluyment or
alternative employment. If an employae of an agency that is
1isted in cection 2302(a) (2) (C) (1i) of title 5 of the United
States Code is not reemployed and can quzlify for an
alternative position in another part ot the Executive
Branch, such person may apply to the Director of the Office
of Personnel Management. Unless the Director has evidence
of the unsuitability of such person for reempiuyment, the
Director shall cause employment to be offered to such person
by an agency other than one listed in section
2302(a) {2) (T) {i1) of title 5 of the United States Coc - in an
alternative puuition that provides senjority, status, and
pay equivaient to that of the position that such person
would have attained if such person had been oont inuously
employed during such person’s period of service in the
uniformed services. Finally, nothing in this subsection is
intended to prohibit such agencies from voluntarily
cooperating with the Despartment of Labor or Office of
Personnel Management in any matter srising under thic
chapter.

Rationale:

S. 1095, like }'.R. 1578, could be interpreted to create a
significant, unintended disruplion of the existing procedural
framework for handling hiring/firing decisions in the national
security context. A situation could arise in .hich national
security consideratioas made it necessary to tesminate/nat hire
an individual who also is a veteran/returning reservist. For
example, unexplained contacts with a foreign intelligence serv .e
could present counterintelligence concerns requiring termination
ot an omployee. Under §. 1095 or H.R. 1578, by simply alleging
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“vateran discrimination,® a veteran/reservist arguably could call
such decision into guestion.

Under current law, the Director of Central Intelligence and has
the authority to hire and fire employess of the CIA without
outside review where breaches of national security may be
involved. Other Intelligence Community {IC) agencies have
similar authorities. See, 8.9., section 102{c) of the National
Security Act, 50 U.S.C. § 403(c) and 5 U.S5.C. §§ 2302 and 2305.
It is important that the IC agencies maintain necessary
flexibility in hiring/firing decisions made in the interest of
national security. MNoreover, external review of such claims
would conflict w{th the statutory obligation of the Director of
Central Intelligence (DCI) to protect intelligence sources and
methods £from unauthorized disclesure.

Notwithstanding the discretion of the DCI in hiring/firing
decisions, a system of internal procedural safeqguards is provided
to CIA enployees that would enable veterans/reservists to file
grievances with the Agency, and an independent statutory
Inspector General exists who could investigate allegations of
violation of the statute. The other IC agencies have similar -
machanisms in place. Therefore, the proposed subsection (f)
would not relieva CIA, NSA, FBI, DIA, or other
intelligence/counterintelligence organizations designated by the
President from any of the substantive obligations under the new
legislation. Subsection (f) ir intended only to relieve those
organizations from the law’s external enforcement nmechanisnms,
which would interfere with the existing framework for handling
hiring/firing decisions in the national security context.

Moreover, under the proposed amendment, employees of the

procedurally exempteod agencies would be free to request

information and assistance from the Department of Labor on

matters arising under the new chapter. Such assistance by the

Department of Labor could jinclude contacting the employing agency

to explain the Act and to request that the agency reconsider its -
decision not to reemploy the person requesting assistance if it

appears to the Department of Labor that the individual may be

eligible for reemployment under this Act. These agencies would -
cooperate veluntarily with the Department of Labor or the Office

of Personnel Management (OPM), as appropriate, in matters arising

under this chapter, if and to the extent that the agencies

determined such cooperation could be provided consistent with .
national security interests. OPM would find alternative

empleoyment in an agency that is not part of the Intelligence

Community for individuals who are not reemployed by the IC agency

unless OPM has evidence that the individual is unsuitable for

reemployment. =
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pDefinition of ®"Veteran®™

1YY

Llocation S. 1095, section 2{(d)(2){A).

Sugagested Alternative Langiaqe:
Delete this subsection.

Raticopale for sSuggeriad Alternative language:

Many persons who can rightfully claim benefits under S. 1095 do
not gualify as “veterans® under this definition. Any use of the
ternm ®veteran® should be deleted and substituted with "member of
the uniformed services.”

Lo
~d
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Deporm ' Agmnstrator £00 Seventh Strest, SW
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11 JUN 1891

The Honorable Alan Cranston

Chairman, Conmittee on veterans' Affairs
United States Senate

washirgton, D.C. 20510

Dear Mr. Chairman:

I am writing to urge that the Administration's proposal to
provide reemployment rights for United States merchant mariners
be included in the bill, s. 1095, to amend title 38, United
States Code, "to improve reemployment rights and benefits of
veterans and other benefits of employment of certain members of
the uniformed services.” The House-passed bill, H.R. 1578,
inclgdes she "merchant marine” in the definition of "uniformed
services.

puring Operation Desert Shiasld/Storm msrchant mariners performed
a2 vital role in manning the Ready Reserve Force (RRF) ships and
the U.S. Navy's Fast Sealift Ships and prepositioned ships in the
military sealifi effort to supply the Armed Forces during the
Persian Gulf crisis. Many individuals were drawn from active or
retired seafaring personnel. Nearly 80 percent of total sealift
cargoas Were carried by U.S.-flag ships with civilian crews.

Delays occurred in fulfiiling the manning requirements for the
ships because & sufficient number of active gqualified seagoing
rpersonnel was not immediately available. Despite their
qualifications to do so, many potential mariners working in
shoreside jobs were unable to f£fill these jobs because there was
no guarantee that their private sector employment would be
available upon their return. Those who volunteered still man the
RRF ships that remain in operations status to assist in the
return of large vehicles, tanks, and eguipment from the Middle
East.
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At Congressiocnal hearings this year, the U.S. Transportation
Command {TRANSCOM) of the Department of Defense and the U.S. Navy
have supported the Administration's proposal to extend
reemploymsnt rights to these merchant mariners whe crew the RRF
ships in time of war or national emergency.

We hope that Congress will act favorably on this proposal which

would enhance our ability to obtain additional civilian mappower
for the merchant marine to meet national requirements.

CAPTAIN WARREN G. LERACK
Maritime Administrator

cc: Members, Committee on Veterans' Affairs
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RESPONSE TO DIFFERESCES DETWEEN 8.1095 AND H.R. 1878

Tha main daifference that is noted our asscciation is the
sxolusion of the Army and Air Nationsl Guard in ths Definitipas
Sectien of the Semate Bill, The House Bi)l includes sarvice in ths
National Guard as lifying service. $5. 1095 includes enly the
*by the book" dafinition of service in the uniformed services. ¥e
£ind these dofinitions pet forth in H.R. 1578 to ba critical to cur
sashership, and would 1iKe to see all National Guard service Gesnad
a8 *qualifying service” under ths provisions of 8. 1093,

Wieh regards to aotuall unni a cosplaint to the Secretary of
labor, wa fesl that 5. 1098 specitically :ﬁ:ns out vhat staps nesd
to be takan by a lainant to ensure ¢t his/her complaint is
taken cars of as quickly as possidble. H.R, 1578 lacks specifics in
this ares that could fnerom "pred-tape® for a complainant thus
increasing the amount of tima it wvould take the Sscretary of Lador
to react and rectify ths situation.

Retqntion/Recaining Emplovwent 8. 1095 sgg. 42325 H.R._2034 sec,
2034

Regarding the ratention clauses of both bills, we prefer the
l1anguags included in the Mouss bill. The extanded tenura afforded
Guardsmen and Repervists under 5. 1095 may cause an 8xployer to bs
raluctant to hire somsona involved in such service. We fesl that
such discrisination by an esployer would be difficult to prove in
court even though said discrimination is considered illegal, At
EANGUS ws must not only strive for eguitabls reprasentaticn of tha
sacrifices of our mesbars, but we must also be assured that thase
provisions will effect all partiss in a poesitive manner.

The rest of the provisions o. sither Pill ars acceptadla as stated.

We appreciates the opportunity to express the opinien of our
peckership.

Mi P. Cline
Executive Director
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Health Insurance Associaion of Amcend
June 5, 1991

The Honorable Alan Cranston
Chairman

Committees on Veterans' Affairs
U.S5. Senate

washington, D.C. 20510

Dear Senator Cranston:

The Health Insurance Association o1 America would like to take
this opportunity to express its support for S. 1095, the
“uniformed Services Employment and Reemployment Rights Act of
1991%, which contains language similar to P.L. 102-12 and H.R.
1578, recently passed in the House of Representatives, with
regard to health insurance.

Even though there had not bean explicit language .n the Veterans
Reemployment Rights Act requiring health insurers to accept
returning reservists back into the employer group without
imposing preexisting conditions, limitations or other waiting
periods, thes industry has generally recognized that the law's
intent and legislative history was to prohibit discrimination by
employers against veterans returning to work, including non-
discrimination in health insurance benefits. Although HIAR
welcomes the clarification in P.L, 102-12, §, 1095 and H.R. 1578,
several questions have been raised by our member companies, some
of which have been addressed in the final legislative language of
H.R. 1578 and the House Committee Report {(H. Rept. 102-56). HIAA
would hope that similar langquage would be included in either the
final Senate bill or report language. The most pressing
questions are as follows:

o what happens if the terms of the insurance contract change
during the course of the reservists' active duty?

HIAA interprets the law to regquire that returning employees
be treated as would a similarly situated employee returning
from a leave of absence. Therefore, if for some reason the
terms of the insurance contract changed during the course of
a8 reservist's active duty, the reservist would presumably be
entitled to coverads under the existing group plan, versus
the prior plan, upon return. In other ~ords, military
personnel returning to the group would not receive
preferential treatme~t.

S Connedivut Avenue, N Warhington, IXC 20036 3998 202-223 780 Telecoper X0 224 T80
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The Honorable Alan Cranston
June 5, 1991
Page 2

HIAR believes that this concern is genarally addressed in
the House Report but could be made more clear in stronger
report language.

o What happens to reservists who return to an employer which is a
self-funded ERISA Plan {non-insured) or an HMO?

The Veterans Reemployment Rights Act has always been
interprated to apply to employers directly. P.L. 102-12
amended section 2021(b) of Title 38 by adding languags with
regard to employer-offered health insurance. However, the
language in S. 1095 seems to leave open the question with
regard to reservists returning to employers who self-insure
because of the specific reference to health jnsurance. MNore
than half (54%) of insurance company group coverage is
represanted by Administrative Services Only (AS0)
arrangenents for sslf-funded employer health plans. In
addition I'ealth Maintenance Organizations are not generally
considered insurance. If the intent is to truly make sure
that returning reservists are re-activated under their
employers health plan, then S. 1095 should be amended to
require employers to reinstate employees into their health
Plans as well as to require insurance companies te reinstate
returning military personnel into insurance plans.

The House bill, as passed, does addrsas this concern by
referring to employsr sponsored health henefits and the
House Report (M. Rept. 102-56) addresass this issue at page
30 when it quotes H. Rept 101-862 from last ysar, by
atating that the term “"hea..h benefite" is used gensrically
in this section teo include insurance plans, self-funded
employer health plans (often administered by insurance
companies), and health maintenance organizations, which
provide health care directly to employees.® This language
should alsv be contained in either the Senate bill or its
report language,

o Where will the line be drawn with regard to preexisting
conditions which occur during active service but which are not
really "service-connected” {particularly for dependents}?

Although this is an area delegated to the Secretary to
determine, several companies have raised questions regarding
conditions which are not "service-connected® put which may
arise during the period of active duty. For exanmple, if a
child is born with a handicap during the reservists' period
of active duty, would the insurer be able to ixposs a
preexisting condition when the reservist and his/her
dependents are reactivated into the group plan?

380
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The Honorable Alan Cranston
June 5, 1991
Page 3

o S. 1095 allows for persons performing service in the uniformed
sarvices at their request, and possibly at their expense, to
continue to be covered by insurance provided by such employer for
up to 18 months. Is this a reference to the continuation of
health care rules under the Internal Revenue Code Section 4980
(B) and ERISA Section 6017

H. Rept. 102-56 also addresses this issue by stating at
page 29 that "this protection is similar to the
continuvation of health insurance under the so-called
COBRA provisions of [ERISA, 29 U.S.C. 1161, et sed.,]
but applies to all individuals entering the uniformed
services without limiting qualificeations such as the
size of their employer. Similar Senate Report language
would be adequate.

o One last interesting guestion has been raised with regard to
dependents who are themselves the ~eservists returning to the
employer plan of their parents. This situation has arisen with
college students who were called to active duty while hey were
in school and when they returned, found themselves unable to
return to school until the following semester. As a condition of
coverage as a dependent, the insurer often regquires that the
dependent be a full time student if they ara over a certain age.
This would mean that upon returning from active duty, the
student/dependent would be in "limbe" since they would not
technically be a student at the time they are returning to the
group. Since both the House and Senate bills do not address this
issue directly, it may be an area for new legislacive language.

Again, HIAA appreciates the efforts of the Compmittee tc
strengthen the Veterans Reemployment Rights Act. Any assistance
you could provide the industry in clarifying the Act would be
greatly appreciated. If HIAA can be of any help to the
Committee, please do not hesitate to contact us.

Sincerely,

. } / )
leli' / .{"j‘gl-" /"i()/:l’x

Anne Marie Walsh
Assistant Washington Counsel
AMW: im

cc: Linda Jenckes

ERIC 3N
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Nafional Federsfion of Federal Emplopees

1016 16th Street, NW, Washington, D.C. 20006
£302) DO24000; FAX (267) BR24422
Jone 13,1991

The Honorable Alsy Cransson
Chatrman

Conmmitice on Veterans Affairs
414 Russell Senato Office Building
Washington, D.C, 20510

Dear Senstor Cranston:

On dehalf of the more dhan 150,000 men and women that the National
rm-\amwmmm> I wonid ke fo thank
you for S. 1098, the Unifornmed Reemnployment Act of
1991. Many of members were activated during Opemtion Desert

s fo protect e your
dill brings additionsl sefeguands to civilizns retoming from active duty

As you can imagine, we endorse soch & becsuse of the escalating
costs of . It would be unfais fo the additionsal burden
of paying for on & employes who retein his or her

stewards of onon ccprescrtatives fo provide the necessary servives before the
MMHWM(M%.

memowmmwmmnm?mmmyu

represcnted by the Office of Coanset (OSC) if their clatm is found to
be valid. the OSC has ved drematically in recent , we still
mmum‘vvg«mmuwmpmu‘ Jiverdy if
they a0 choose. We welcome the in your bill which sllows this
direct appeal to the MSPB. , the provision in your bill which

the OSC to represent a Federal cyaeﬂnwhmdlm

Wmmmmm bill. Wish this changr,

eral wifl not be lefl hanging in limbo without adequate

should they wish to sppeal various decisions.

WS.IM.W we would prefer that carrent law, which
fs desi to peotect civilians in , could be used today.
Unfortuastely, ft seems that various civitisn agencies will not d the spirit
of those Tsws as dedicated Americans return from the Persian Gulf
Tmnlmtmmmhmofmmmvm
by

Sincerely,

Shedta K Valag co

Sheila K. Velarco
Nationat President

o
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Non Commissioned Officers Association of the United States of America

125 N. Washington Street ¢ Alexandris, Virginia 22314 ¢ Telephone (703) 5490311
June 1, 1991

Honorable Alan Cranston
Chairman

committee on Veteryans Affairs
united States Senate
Washington, D. ¢. 20510

Dear Mr. Chairman:

Thank you for inviting additional comments from the Non
Commissioned Officers Association on the specific differences
between H.R. 1578 and S. 1095, both bills to improve vaterans
reemployment rights. ©Our comments on major differences follow.

Scepe

The House bill would extend reamployment rights coverage to NOAA
maenbers, merchant mariners and others designated by the president
in time of war or nationsl emergency. The Senate bill would not
expand the universe of pacplas currently assured veterans
reenploysent rights.

NCOA doss not support VRR coverags for marchant mariners or
others designated by the president, NOAA however, is a uniformed
service of the United States and a fedaral antity. So too, is the
Public Heaslthk Service. Both are composed entirely of
commissioned officers. while not a military service, NOAA
officers have been used in planning some operations and in
svaluating the impact such operations would have on the
environmsent and converssly, the impact the environment might have
on the operation. Concurrently, public health officers can
augment or substitute for military needs. Accordingly NCOA
supports tha Senate bill and would not obiect to an

enlntncnt extonding VRR coversge to members of the uniformed
services.

Temporary Positions

H.R. 1578 would axclude temporary positions fros VRR protections
while S 1095 remanins silent on the issue.

NCOA supports the House bill on this issus. Tesporary employment

has a limited duration value accepted by the veteran prior to
activation or enlistment. The perforsance of military gervice

Chartered by the Unitvd States Congress

o Jbho
ERIC
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snould not constitute a change in status. NCOA further believes
that failure to directly address this issue in legislation will
result in a patchwork of court decisions providing variable
treatment of vaeterans from state to state.

Return to Work

The House bill is somewhat less generous than the senate bill in
providing grace periocds between leaving military service and
returning to civilian employment. Obviously NCOA supports the
more gonerous provisions of the Senate bill.

Return to Work After Disability

The House bill in this instance is somewhat more generous and
flexible in its treatment of veterans than the Senate bill. oOn
this provision NCOA gives its nod to the House provisions.

Documentation Upon Return

H.R. 1578 requivres veterans to provide employers rcasonakle
documentation ittesting to eligibility for reemployment while
concurrently making it unlawful for employers to delay
reepployment by requesting documenta*ion that does not exist or
is not readily available. The Senate bill on the other hand,
requires the veteran to provide similar evidence of reemployment
eligibility but requires the employer to reemploy the veteran in
the absence of such evidence. Concurrently it authorizes the
employer to terminate the employment of any veterans proven to be
unqualified by virtus of service.

NCOA endorses the Senate provisions in this section because they
give a benefit~of-the-doubt advantage to the veteran while still
protecting the integrity of the program by allowing employers to
terminate those later disqualified.

Continuation of Insurance Coverage

Both the House and Senate bills allow for the continuation of

employer sponsored insurance benefits during military absence

but, the language of the Houss bill is sufficiently ambiguous as

to allow employers to charge individuals in military service A
higher premiums than those paid by or on behalf of other -
employees. The Senate bill, through more specific lan -uage,

would 1imit those additional charges to two percent of the

customary charges paid by other employees.

NCOA endorses the more spacific language of the Senate bill.
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Retention

The House bill would make retention rights contingent on the
length of military absence while the Senate bill would link
retention rights to the combined length of prior employment and
military absence.

Under the House bill an individual with ten years of civilian
employsent who is actjvated for two weeks would only have two
weaks of ratention protection. Under the Senats bhill the
individual would have six months retention protection.
Conversely, under the House bill an employee with 50 days of
civilian employment who is activated to military service for
seven months would have a full year of job protection while the
senate bill would protect the individual for only six months.

NCOA cannot in good conscience endorse any bill which gives less
than six months job protection to any veteran. Yet neither is
the association enthusiastic about reducing the protection given
in current law to those who have more than six months of military
service but less than fc' - years of combined military and
civilian service.

Given an either/or choice between the bills NCOA would have to
endorse the Senate provisions. However, the association would
rather see the Wuuge provisions enacted with an amendment to set
the minimum retention protection at six months.

Enforcement ~- Federal Government Employees

Both bills in tinis case provide similar complaint and appeal
protections to veterans seeking redress within the federal
system, but the Senate bil. provides additional authorization
allowing for the award of legal expenses to veterans who appeal
reemployment decisions. NCCA supports the Senate provision.

Enforcement -- State and Private Employees

While the Senate bill contains no provisions allowing penalties
the House bill would allow federal courts to impose civil
penalties of up to $25,000 on individuals who willfully violate
VRR laws.

NCOA believes the penalty provision in the House bill provides a
positive incentive to compliance and endorses its enactment.

Subpoenas
Once again the Senate bill goes 3 step further than the House

pill in allowing for the subpoena of federal employees in
additiop to all othears allowed in the douse bill. NCOA seaes no
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reason to exclude federal employees from the subpoena provision
of the law.

NCOA endorses the Senate provision.

Regulations

H.R. 1578 assigns responsibility to the Secretary of Labor {in
consultation with the Secretary of Defense) for drafting
regulations pertaining to compliance by state and local
governments and private employsrs. It diracts the Office of
Personnel management to draft regulations pertaining to the
resaoploynent rights of federal exployees, consistent with Labor
pepartment regulaticns for state and local government and private
apployses. It would also allow OPM to assign greater or
additional rights to federal employees. The Senate bill would
not allow the assignment of greater or additional rights to
federal smployees.

- Since state and local governments and Private employers are not
prohibited from extending additional rights to veterans, and
since many do in fact provide additional benefits, NCOA sses no
reason why OPN ghould be prevented from doing the same on bechalf
of federal employees. The association endorses the House
provision.

outreach Program

The Housa bill is silent but the Senate bill provides
authorization for the Secretary of Labeor o conduct outreach
activitiss alerting employers and veterans to new provisions in
vaterans reemployment rights laws. NCOA endorses the Senate
provision.

Thank you again Mr. Chairman, for allowing JCOA to contribute
this additional information. Hopefully it will be useful to the
comnittee during its deliberations.

/Wz

\Charles R. Jagkson
Executive Vic President
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U.S. OFFICE OF SPECIAL COUNSEL
1120 Vrmont Avenue, N W, Suite 1100
Wistengton. D C 20008 - 3581

May 22, 1991

Honoradle Alan Cranston
Chairman

Committee on Veteran's Affairs
United States Senate
Washington, D.C. 20510-6375

Dear Mr. Chairman:

The Committee on Veteran’s Affairs has requested the views of the
Office of Special Counsel (0SC) concerning S. 1095, the “Uniformed
Services Employment and Reemployment Rights Act of 1991.° This .
legislation would amend title 38 of the United States Code to strength-
en and improve the reemployment rights and benefits of members of the
uniformed services.

The OSC strongly supports the purposes intended to be accomplished
through this and similar legislation. Since the establishment of this
agency in 1979, the 0SC has not been involved in veteran's reemploy-
ment matters involving federal employees. Proposed section 4333 of
title 38 would authorize the 0SC to provide legal representation to
federal employees concerning reempioyment appeals before the Merit
Systems Protection Board (MSPB). Similar statutory authority is also
contained in H.R. 1578, recently passed by the House of Representa-
tives.

The 0SC would undertake the representation contemplated by this
legislation after a federal employee had first sought the assistance of
the Secretary of Labor, who is required to conduct an investigation,
and to undertake efforts to resolve the matter if the employee's
llle?ations appear valid. Failing a resolution of the employee’s
complaint, the Secretary of Labor is authorized, with the consent of
the employee, to refer the matter to the OSC. IThis agency could
conduct an inaependent review of the matter to determine whether the
employee’s complaint is valid, and exercise its discretion in deciding
whether to initiate an action before the MSPB on behalf of the
employee.

While the provision of Tegal representation to individual federal
employees is a departure from the historic role of the 0SC in enforcing
tederal laws, we concur in the assumption of this new responsibility to
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Honorable Alan {ranston
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Page Two

represent employees before the MSPB. We are concerned, however, with
proposed section 4333(e) which would permit the 0OSC to represent these
employees before the federal courts in the event of an adverse decision
of the MSPB. This could create an anomalous and unacceptable conflict
of interest within the Executive Branch wherein this agency would be
representing an interest in coury that is contrary to a position
advocated by the Department of Justice on behalf of another agency, and
ultimately the United States. Accordingly, we recommend deletion of
this provision,

Apart from this concern just expressed, we are confident that our
legal staff is more than able to represent adequately the interests of
federal employee veterans and reservists. Although the OSC has no
basis to quantify the number of matters we micat receive if this
legisiation is enacted, we do not believe, at this time, that 1t w.il
have a significant impact on the 0SC’'s caseload.

I am pleased to have had the opporiunily to express the views of
the 0-C concerning this important legislation. whatever final form
this legislation may take through the efforts of the Congress and the
Administration, you may be assured that the 0SC will endeaver te do
its part to protect the reemployment rights of federal employees who
have served, and are still serving, their country in the military
servigces.

Yours truly,

)’//&/ S/ C;'éf/cu‘,\__

Mary f. Wieseman
Special Counsel
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QP Roserve Officers Assocation of the United States
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\' ,..{! The Profsions Asxoxcxation Rgwesentng All Offioers

June 7, 1991

The Sonorable Alan Cranston
Chairman, Veterans Affairs Committes
Inited States Senate

Washington D.C., 20510

Dear Senator Cranston:

The Resarve Officera Association greatly appreciates your timely
consideration of vstarana' resmplo rights and the depth of
your efforts. Wa are grateful for the opportunity you havae
afforded us to commant on this important issue.

fnclosed are ocur comments on the subdetantive differencss betwean
the Houss (H.R. 1578) and Sanate (8. 1095) bills. On some of tha
differences we either lack the necessary sxparience or sspertise
or othervise have no position. W¥e have provided comments on only
those issues we yare adle to addrass.

We hope you will f£ind the comsents helpful and we thank you again
for your consideration.

 peads

-

A"’" - ' g Sincersl
72 Ly ‘:‘; il

O

ERIC

Aruitoxt provided by Eic:

ety

4 e LZ{‘
L bl

FYd n
& F <t Rajor Censral, AUS (Ret.)
L Executive Director
ELH:d1Db

Arwy % Nawy % Asr Fcx & Marver Corgs % Cosst Grawd % P Hoollk Sorvice @ NOAA

Owe Conahitetion Assus, N £., Rishwgtw, DC. 00025634 & Teigphone: (X2} 47924

3.

| ¥




O

ERIC

P e

389

COMMENTS REGARDIKG DIFFERENCES
Betwvesn X.R. 1578 and g. 1095

Scope

The House bill confers reemployment rights upon those who
serve in the National oOccanic and Atmospheric Administration
{NOAA), the Merchant Marine, as specified, and any other category
of persons designated by the President in time of war or national
emergency. Because NOAA hac no reserve conponent, the need to
confer reenployment rights on those who serve with the agency lacks
some validity. Extending reemployment rights to the Merchant
Marine during times of war or national emergency could greatly add
to the availability of mombers of the Merchant Marine during
emergencies and thus be very important to national security. The
DESERT STORM experience suggests the importance in being able to
recruit members of the Merchant Marine and the importance of their
availability to the defense effort. This reasoning cculd apply to
other categories, and we would thus urge that the House provision
ke sustained.

Tempor~ry Positions

The intent and spirit of law becomes as important as the
language and the provision of coverage for temporary positions may
be a case in point. Many "temporary” employees should probably be
excluded from the law, but by excluding temporary employees a
"loophole®” is provided which some employsrs will try to use. ROA
is aware of college professor who has been with an institution for
more than four years, but because she is not a full-time professor,
she is considered a “temporary® employee. ROA believes a person
who has been employed more than a short time should be protected
by the law. Fearing that the exclusion of temporary eoployees
would exclude some who should be covered, we would favor the Senate
position.

Return to work After Disability

The Senate provision does seem to best meet the needs of those
affected.

Retention
Both House and Senate bills address periods of time during
which a person whe is reemployed by an employer cannot be dis-

charged from emplovnen., except for cause. While the proposed
language of both k:lls may appear to provide additional protection,
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by providing statutory time periods, the proposals imply that after
these specified time Periods an employer is free to discharge the
individual following active duty service in the uniformed sexvices.
The implication may actually cause employers to discharge more
personnel who are participating {n Reserve prograss at the end of
the statutory periods and thus affectively reduce protection rather
than add to it. The discharge nrovisions seem to be in
contradiction to the intent of the leg lation. Thus, ROA does not
support the adding of statutory perious during whickh discna.sge is
prohibited.

Enforcement-~-Federal Government Employses

Probably becauses a high percentage of Resarvists are smployed
by local, state and federal governments, many of those who have had
difficulty with their employers have been employed by government.
While we do not strongly favor the language of one bill over the
other, the feeling is that the Senate version might provide better
protection.

Enforcement--State and Private Employees

ROA supports the House provision for a penalty for violators
of reemployment rights. Wwhile the provision is not intended to
create an adversarial relationship, the provision does put some
teeth into the law.

Subpoenas

ROA strongly supports the provision of subpoenas to assist in
the investigation of alleged violations. We feel that the Senate
provision which includes federal employees, is also important to
investigations and ultimately to insuring compliance.

outr.zsach Program

The National Committee for Employer Support of the Guard and
Reserve is to be commended for its accomplishments in promoting
public understanding of the National Guard and Reserve and is very
helpful in resolving many of the reemployment questions which
arigse. In spite of the Committee's outstanding contributions, the
DESERT SHIELD/DESERT STORM experience would suggest that more could
be done to further the awareness of reemployment rightas. The
outreach program provision in the Serate bill could contribute
greatly to this needed awareness.
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* WASMINGTONOFFICE @ 1608 X STREET NW # WASNINGTON DC 20008 #
{202 86%-2700 *

i ._®._~

For Govt e (uenry

May 130, 1991

Honomsble Alan Cranston
Chaimman

Commistee on Veterans' Affairs
United Starnes Senate
Washington, D.C. 20810-6375

Dear Scnator Cranston:

Enchsed with 1} s commespondence are comments by The American Legion on the
differcnces between S. 1075 sod H.R. 1578, Abso enciosed s 8 copy of The American
Legron's survey of »mpluyers which you requested during the heaning on May 23.

Thank you for the npportunity 1o offer vur comments on the importaot issue of

reemployment rights for veterans, We ook forwand to working with you and the
Commiitee on passage of this important kegisistion.

Sincerely,

/4

B. Hubbard, Director
Nstronal Economic Commussion

395
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COMMENTS ON DIFFERENCES
BETWEEN
HR. 1578 AND S. 109§
BY
THE AMERICAN LEGION

Section 2023 of the House bill would include members of the merchant marine and
National Oceanographic and Atmospheric Administration and other unspecified groups in
the law provided the President designated them. The Amcrican Legion sees no reason to
include these groups. This organization opposed the granting of veteran status to
meschant mariners afier WWII. One would be hard pressed to come up with any
circumstances under which 8 member of NOAA would qualify for reemployment rights
under any circumstances since, to our knowledge, no one has ever been conscripted for
duty in NOAA, and NOAA maintains no reserve force.

With respect to temporary positions, The American Legion prefrs the Senate bill
which contains no exclusions for temporary positions.

Section 2032(c) of the House hill contains language preferable to that of the
Senate bill in our view, with the addition of the following language in (1). The wonds
"(with a reasonable extension if a delay is heyond the employese's control)” should be
added after the phrase "place of employment”. In our view, the House hill is preferable
since it grants an absolule right to reemployment in all cases rather than requiring an
employee to file a new application for empfoyment if the service Iasts longer than 31 days.
This requirement implics that the employer has no duty under Jaw to reemploy the veteran,
Current law is more stringent than the Senate version,

Reaslizing that some employcrs may be harmed by any blankct provision granting
unresiricted right to reemployment to a disabled veteran, The American Legion prefers the
language contained in 8. 1075 with regard to a return to work after disability situation.
There exists the possibility of abuse of the system vnder the blanket language contained in

the House version of the legslation.

3t
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With regand to provisions requiring the returning service member to provide
documcatation upon rewurm to his/her job, language in S. 1075 seems to protect both the
employer and employee from atuse. Giving the employer the right to terminate if a failure
to meet eligibility requirements exists is a fair wey of addressing this potential problem
srea of law.

The provisions for continuatisn ~f insurance coversge offer some interesting
coutrasts. Whike H.R. 1578 seems to offer adeya'e protection, The American Legion
prefers the additional provision of limiting pn.mium psymeat to 102% of the payment
required of other employees. Information revesled during our sv.vey of employers and
their treatment of members of the National Guard and Armed Forces Reserves showed
that some group healthAife policies offered by some companies required the company to
drop the employee cailed to active duty from the group policy. When the employce is
dropped, the family is dropped also. In the case of a family who resides at some
considerable distance from a military medical facility, great hardship could result. Thus,
protecting the employee called to sctive duty and his family by continuing coverage under
a group health/life policy while at the same time preventing a huge premium increase
scems o be g wise idea.

With regard 1o the retention provisions, tying a minimum period of employment to
seniority with the employer (including active duty time) makes a great deal of sense. The
Scnate provision would help protect the right of a company to downsize while some of its
employees were on active duty, and at the same time grant employment to refurning
service members 50 as to allow them a period of adjustment back into society.
Presumably, an employer who was in the process of downsizing would notify returming
velerans of their need to seek other employment since their tenure with the shrinking
cosupany would be limited.

The Senate fanguage, as contained in 8. 1075, with regaai 1o enforcement of
reemployment rights for federal employcees is preferable to that of the House bill. In our
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testimony before the Veterans Affairs Committees of both bodies, we specifically
recommended the provision of attorney fees, and access to the courts. The American
Legion is pleased with the addition of these provisions.

On the other hand, The American Legion prefers the language contained in HR
1578 with regard to enforcement with state and private employers. In our view, a $25,000
sanction is a means to deter a business from discriminating against a relurning veteran.
There is some evidence which suggests that most returning reservists and members of the
National Guard worked for small businesses prior to their call 10 active duty. A fine such
that suggested in the House bill will prevent abuse, in our view.

With respect to subpoenas, the Senate bill, which includes federal employes, is
preferahle,

In a similar vein, The American Legion agrees with the Senate provisions on
outreach, provided that Congress provides the funding necessary to carry out the outreech
tasks envisioned b, the legislation,
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VETERANS OF FOREIGN W ARS OF THE UNITED STAYES

OFFICE OF THE DIRECTOR

The Boonorable Alaa Cramston

Chairasn, Committas ou Vaterans' Affairs
Uanited Statas Senats

Washingtos, D.C. 205106375

Dear Mr. Chairmsn:

Attached are the VFVW's comsents regarding the
positions we favor between B.R. 1578 and §. 1095, the two
veterans’ reesploymant rights bdillas.

This 1s the follow-on action mentiooad st your hesring
oo Thursday, Ney 23, 1991, wben D11 §. 1095 was

coasidered,
Sincerely,
OB NANMAN, Special Assistant
Nstional Legislstiwve Service
Eoclosurs

* WASHINGTON OFFICS. %
VIW NEMORIAL BUILDING @ 8O MALYLAND AVINLE, K. @ WASHINGTON, D C 200082 - 5799 @ ARRA CODE NI4T0
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VIV POSITIONS (N VETERANS' REEMPLOYMENT RICHTS BILLS

S. 1095, new section 2023, is the cleaner/atronger veterans® bill
and is more closely relsted to existing law becsuse it does not
include NOAA, the Merchant Marines, or any of the other entities
specified later by the president.

TEMPORAKY POSITIONS

H.R. 1578, new section 2032{a), which excludes temporary positions
from reeaployment rights couverage {s the more reasonable approach,
from bdoth the esployee and esployer's point of view.

RETIRN YO SORK

S. 1095, new section 4322(d), is favored primarily because of the
specific language that requires the returning employee to submit
an applicatiom for reemployment. This has the distinct advantage
of allowing the employer to make necessary arrangements,
particularly as it may effect new temporary hirees esployed in the
absence of a Reservist or national guard person.

RETURN TO WORK AFTER DISABILITY

H.R. 1578, new section 2032(d), contains the requirement that the
disabled employee keep his former employer informed of intention
to return to work as well as rehabilitation progress. We feel
this is a necessary requirement for the esmployer to properly plan
for needed building/jodb modifications to better accomodate the
disabled employee at some agreed upon time in the future.

DOCIMENTATION UPON RETURN

H.R. 1578, new secrion 2032{f), which requires the employee to
provide certain military separation dacumentation is a pinimum
requiresent any employer should expect to receive. This language
will favorably influence the separation procesaing for all
categories of reservists and national guard persons who serve only
8 brief period of time on active duty; {.e. this language will
ensure that Department of Defense provides all separating military
personnel immediately with gt least an abbreviated version of the
active duty discharge fors DD-214.




CONTINGATION OF INSURANCE COVERACE
e e e T

H.R. 1578, new gection 2034(c), which would allow an employes
called te sctive duty to continue the employer offered insurance
coverage should be properly paid for ona hundred percent by the
employee for any period of time to excesd 31 days. The VPV
belfsves the combination of sctive duty medical coverage and its
supplemental Civilian Heslth and Medical Progrsm of the Uniformed
Services (CRANPUS) may provide for on-going medical care anywhere
in the United States. Therefore, it is unressonshle to ask the
employsr to contimus to pay any portion of an unnecessary eaployse
benafit.

H.R. 1578, new gection 2034(e), establishes the mors ejvitable,
overall periods of employment, axcept in those instances shere an
esployee is discharged for cause, which 1s the sase as in the
senate dil1,

BIFACEENY — FEIERAL COVIRIENT DNFLOTEES
The VFW favors retaining all of E.B. 1578, new section 2043 AND

adding 2 sodified version of S. 1095, new sactioa 2044, saying in
effecy:

“The amrd of reasonsble attorney fees, expert witoeas
fees, and othar litigation sxpenses ave authorized only
when the Office of Special Comsel cannot or will not
represent the swployee.”

This recommendstioa has the distinct advantage of combining the
best of both bills and therady ensures that esployees will be
properly and adequataly reprssanted by competent counsel at the
federal esployment lawvel.

EVECHREST — STATS AND FRIVATS ENPLOYESS

H.R. 1578, new section 2044, does have the advantags of providing
for a signiffcant fine in ceses of "willful violatica of
reemployment rights....” We sirongly recommend the senate version

401
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incorporate this philosophy and add the federal government as
another employer subjected to the same level of
enforcement/punishment. This is sisply a matter of employer
equity and an expansion of protection for veterans.

S. 1095, new section 4341, is favored simply because it includes
federal eaployees. The VFW rationale here is the equitity
argument used for the enforcement issue, cited above.

REGULATT.ONS

H.R. 1578, new section 20681, has the distinct advantage of
continuing the philosophy that the federal govermmest should set a
positive example by requiring that federal government employees
may be given greater or additional reemployment rights thaa the
ainimum regulations governing state and local governments and the
private sector employers.

S. 1095, new section 4351(d) {s an absolute requirement, in the
judgment of the VFW, to publicize to all interested/concerned
employees and employers what their respective rights and
obligations are under any new reesployment rights law.

In summary, the above 12 comsents all tend to expand the
reesployment rights for vaterans and/or provide for meaningful
sanctions against employers who discrisinate agsinst returning
veteran enployees. The last trend we strongly support is to
require the federal government to be an active and positive
employer regarding veterans. This is more necessary as Department
of Defense incorporates Reservists and national guard units {ato
its total force concept o better respond to situations requiring
the projection of U.S. military strength as we end this century
and enter the next.
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June 19, 1991

Honorable Alan Cranston, Chairman
Senate Committee on Vetsrans Affailrs
SR-414 Russell Senste Office Bldg.
Nashington, DC 20510

Dear Chairman Cransgtons

This letter will respond to your Nay 24, corrsspondence asking
for comment on the diffsrsnces between pending House and Senate
veterans reesployment rights bills, 5.1095 and HR.1578. Our
comaent: will be limitsd to those matters on which we are
sufficiently competsnt to speak.

Scope

The House Dbill, but mnot the Sepate Dbill, would cosier
reosployment rights on those who served in the National Oceanic and
Atmospheric Admin{stration (MQAA) or the Merchant Maripne during
time of war, utiomlmumm”mbytha

of Defense. Other categories of individuals too could
gain ressployment rights if designated by the President in time of
war or national smsrgency.

Without being sure of why reemployment rights would be
conferred on those having served with NOAA or others, thore secus
good resson to confer reemployment rights on Nerchant Mariners.
Those who have opposed veteran status for Nerchunt Nariners in *he
past have typically pointed out that this type of service is
voluntary =& than involuntary and offers Merchant Marinars the
right to temminate 1107..& at any time by contrast with regular
armed forces pecsonnel who say not simply quit the miiitary when it
is found to involws dangercus duty.

This argument, however, fails the distinction betwsen
voluntary and involuntary service when a crew of Nerchant Mariners
reaches a foreign port. As we understand it, Merchant Mariners may
pot Quit employment on & ship in a foreign port. Under the
circumstances, the contents of shipments such as war material or
other sensitive cargo can be unknown to ths crew just as the
pltimate destination of these shipments can be held secret frowm the

- crew. For sszample, cargo shipments of this nature during the
vietnam era were at times scheduled for Vietnams via the Philippines

- - ® A nOtdur peoi¥ atOne! seterars FETYROS OrORn TRl &
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without the crew knowing of the ultimate destination until after
reaching the Philippines. Since these crev members were unable to
quit the Merchant Marine in the Philippines, their service in
hagardous war sones such as Vistnam has to be seen as involuntary
in the sase manner as for members of ths regular armed services.

Thers may be similar reasons for offering reonployment rights
to other groups. Without knowing what those similar reasons or
peculiar conditions of service might be it, 18 inappropriate for
VVA to offer guidance.

Tesporary Poaitions

The Houss bill, but not the Senate bill, would exclude
temporary positions from protection under the reemploysent rights
lsgislation. Given the broad range of Xxinds of positior~s that
might be variously characterized as temporary, it semms wise to
undertake an effort in the legislation to define the term t axy
position in order to make the obligations of employexs
underatandable and to offer clarity to the individuals engaged in
these positions as to what positions are intended to be protected.

Retuzn to Work

Both House and Senate bills make an assusption, depending on
langth of active duty, about the time needed to ressonably expect
a veteran to return to work at his or her old job. This assumption
may not be appropriate if the nature of sexvice in a combat theatre
wan particulsrly stressful and/or hasardous. A uniform period
irrespective of leagth of active duty seoms a more sppropriate
choice. The period within which a voteran must return t0 a
praviously hald job should be esufficiently generous to allow
18acquaintance with a spouse or family as woll as for readjustent
to a less styassful civilian environment, perhaps 30 days.

Return to Work After Disability

Tho House and Senate bills aach offer options governing the
poriod within which a disabled vetsran is expectad to return to
woxk at a previously held job. There are positive aspects in each
bill that are compatible and shonld be combined to offer the
grestest possible reasonable fle:Lbni:¥ where voterans disabled in
sorvice are concerned. The Senate bill‘s two year extension on
reporting to work should be coupled with the House bills "or the
aininum time required to accosmwodate the circumstances beyond the
individual’s control*.

Morsover, there are two policy issues of significance here
*‘hat are deserving of consideration. The first of these is the
extant to which employers should be expected to maintain an
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opening, perhaps unable to hire a replacement, for an extended
g:l.od of time. This first issue has obvious relavancy to amall

ineas -plafon. The second issue iz the axtent to which
disabled, colarly sevarely disabled, vaterans should be in
3 of losing a previously held position. It {s unclear how
each of these mattars could be addressed legislatively without
working scwe type of potentially arbitrery rdship on aeither
ssployers or disablod veterans. VWithout being in a position to
offer any particular guidance to the committes, we raise these

licy issues so that the committee might find a way to craft a
egislative solution.

Recumentation Upon Return

The Houms and Senate provisions on documentstion are similar
but the Senate's addad provisions goveraning potential fraud by an
employee make the Senate version more balanced and, therefore,
preferable.

Mr. Chairman, the balance of the itemiszed differences between
the Hous® and Senate reesploymant rights billas cutlined in your
letter are matters on which we are unprepared to offer commsnt. As
always, your interest in the views of VVA is appreciated.

Sinc 1y,

/Z/ s c,.';udD
Psul §. Bgan

Legislative pirector
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Honorable Alan Cranston
Chairman

United States Senate
Committee on Veterans Affairs
wWashington, D.C. 20510~6375

Dsar Mr. Chairman:

Encliosed is my response to your questions for the record of the May
23, 1991, hearing on H.R. 153 and S§. 1050.

Sincerely,

- i gy ,
‘/'_:.’-%‘""—[‘,Mj“ -

Frank Q. Nebeker

chief Judge

Enclosure
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HEARING ON H.R. 153 AND S. 1050
QUESTIONS SUBMITTED BY SENATOR ALAN CRANSTON
TO THE UNITED STATES COURT OF VETERANS APPEALS

1. A. what is the Court doing to ensure that its opinions are
published in a manner that is best adapted for public information
and use, as required under section 4069{a) of title 387 I
understand that the electronic legal resesrch systems LEXIS and
WESTLAW, which are picking up the opinions, are ralatively
expensive tools and not as accessible to many veterans and
potential appellants as are opinions published in the various legal
reporters and similar publications.

The Court's opinions are published pursuant to its order of
March 7, 1990 (enclosed). All opinions are sent to the
addresscess on the mailing list {enclosed) of publishers and
certain veterans service organizations. The Washington Daily
Law Reporter prints all of the Court's opinions and, because
of their increasing number, recently announced that it would
print them in edited form. Othe- publishers and veterans
service organizations have alvays baen free to print or report
the Court’'s opinion, and several have done s0 on a Belective
basis. 1In addition, the Court has urged that the Department
of Veteran® Affairs make these rpinions available to its
ragional offices, where most appollants make direct contact
with the VA claims procsss. Of course, all opinions are
placed in the Court's press box and & set is maintained in the
Court's public reading room.

The Court also is advised that the West Publishing Coapany
anticipates reporting of the Court's opinions with the usual
key-numbersd headnotes by Auguat. West will print the
opinions i{n "advance-sheets*” and send them to subscribers of
the opinions monthly; then as required those opinions will be
bound in a haxd-back numbersd volume, just as West does for
the Court of Nilitary Appeals opinions. Of course, this will
be without printing costs to the Court.

B. Plsase provide for the record a paper describing the various
alternatives for publishing the Court's cases and opinions,
including the costs associated with those alternatives.

The Court has sought expressions of interest from several
legal publishing firms. Responses have besn genersl in
natuse, with estimated cost to the Court ranging fros zero to
$50,000. The Court could, at considerable public expense,
hire its own steff to print its opiaions and distribute them
through a subscription service. Private publication based on
markst expectation could accomplish this better and without
public expense; we are attempting to follow that approach, as
do other appellate courts.

317
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2. In order to provide the Committee with a better understanding
of what i8 involved in the proposed Judicial conference that
section 2 of H.R. 153 would authorize, please explain how you
envision such a conference functioning: for example, what the
purpose would be, who would attend, what the format would be, what
kinds of subjects would be discussed or taught, what you expect to
accomplish at such an event, and what its llkely cost would be.

As I mentioned in my testimony, the Primary purpose of a
judicial conference is to Pprovide a forum for direct
discussion of issues of concern to the Court and its
practitioners. while the judicial conference for the Federal
Circuit, of which this Court is a part, provides annually for
a two or three hour break-out session in May, that is rot
sufficient. 1In addition, non-attorney practitioners are not
invited to that conference in sufficient numbers. Although
judicial conferences of other courts normally are restricted
to attorneys, the Court will include our non-attorney
practitioners as regular participants and will 1invite
representatives of major veterans service organizations. The
educational program would consist of panel discussions,
seminars, and a distinguished guest speaker and would include
such topics as the art of appellate advocacy and the
application of the Court's Rules of Practice and Procedure.
Also many issues respecting Department of Veterans Affairs
record keeping and other internal matters need to be resolved
through exchange of views and consensus arrived at by action
of a judicial conference. Conference action traditionally
involves practice issues which have arisen during the previous
year.

The Court has reguested $45,000 to support its first
conference in FY 1992. This would be a one or one-and-one
half day event, held in Washington, DC, to reduce travel anu
per diem costs for the majority of participants. To maximize
participation, we prefer initially not to impose @&
registration fee. While attendees would pay for meals, the
Court would absorb the normal costs of a conference facility,
audio viswal support, coffee breaks, speake: fees and
expenses, and the printiang of invitations, programs, and
packet materinl.
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UNITED STATES COURT OF VETERANS APPEALS

'S CCURT (§ VETERALT ATPENS
el

IN RE:

FUBLICATION OF DFCISIONIS. e e ey

Betore:  Nebeker, Chie! Tudqae, Fraretr dand Farley, Associate
Judges.

CRDEFR

It is the 7th day of March, 1990, ORDERED, sua sponte,
pursuant to 38 U.8.C.A. & 4069 (West Supp. 1989), that upon the
filing by the Court with the clerk ot any decision in any appeal
or other proceeding before the Court, the Clerk shall cause the
decision to be published by sending or releasing it to the parties
and releasing it to the public, including transmission by mail or
otherwise to any publisher whe stands ready to provide it for
public information and use. The Court may make an exception to the
foregoing requirement of publication, on a case-by-case basis, as
may be refuired. The publication of a decision, as provided
herein, shall be deemed to be authorized under § 4069(b).

PI'K CURIAM.

40§

- 93-0550 - 82 - 14
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OPINIONS MAILING DISTRIBUTION

wast Publishing Company
LEXIS
Veterans Law Reporter
The Washington Law Reporter Co.
Bureau of National Affairs
vaterans of Foreign wars
The Washington Post
Chairman, Senate Committee on Veterans' Affairs
chairman, House Committee on Veterans' Affalirs
Disabled American Veteramns
National Veterans Legal Services Project
U.S. Court of Appeals for Fed Cir.
office of General Counsel,
pepartment of Veterans Affairs
Paralyzed Veterans of America
Board of Veterans®' Appeals
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copy
copY
copy
copies
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copy
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copies
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Qourt of Beterans Appeals
Sty of A% Dbt Asuwer. M. S SO0
il Bodge Beymt §. Kb Targagan, 3.6 22004
Nay 331, 1991 TN- SN2

The Honorable Alan Cranaston

Chairsan, Committes on Vetarans' Affairs
United Statss Senats

washingtaon, D.C. 20510-677S

Dear Mr. Chairman:

I have your letter of Nay 23, 1991, and the gttached pages
elevan and twelve of the hearing transcript of last Thursday. You
reguasted my view as to the desirability of proviaing for
participation c¢f persons active Ain veterans affairs claims
tion in the judicial conferences of the Court proposed to

be authorized by saction 3 of H.R. 153,

earlier testified, a major purpose of seexing
authorintion for a court ijudicial conference is so that non-
lavyers involved in veterans claims repreassntation can be incliudasd
in conferance activity and action. Ths Court has no objection to
being authorised by law to do so.

Sincerely,

gz'Z~¢.,(,.,<_‘“’ 2 A
Frank Q. Nebeker
Chief Judge

FQN:acg
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WRITTEN QUESTIONS FROM CHAIRMAN CRANSTON
TO THE DEPARTMENT OF DEFENSE AND THE RESPONSES

Senator Cranston: I complimant the Departmant on the
axcellent pamphlets entitled "Released from Active
Duty -~- What Now?" and "Memorandum for Employers”. How
widaly are thess publicstions being distributed among
esployers and members of the Selected Reserve and
National Guard?

Mr. Duncan: Some 250,000 copies of "Relessed from
Active Duty - what Now?" have been printed. Our objec-
tive was to gat a copy to every National Guardsman and
Reservist who served on active duty in support of the
Persian Gulf conflict and to the families of thasa
mexbers. Tho pamphlet was also distributed to employ-
ars and comeunity leaders from all over the country at
the confarence of the National Cosmittee for Employer
Support of the Guard and Reserve which was held in
Saint Louis on April 18-20. As you know, the veter-
ans' benefits and protections which were included in
the Soldiers’' and Sailors' Civil Rolief Act Amendsents
of 1991 and the Parsian Gulf Conflict Supplesental
Authorization and Personnel Benofits Act of 1991 are
covared in tha pamphlet. We appreciate the support of
the Committee in the enactment of these isportant
ipprovements.

The "Memorandum for Bmployers®" has been
distributed to employers throughout the Nation by the
state comsitteos for Bmployer Support of the Guard and
Raserve. In addition, the Society for Human Resource
Managers supported the distribution of 40,000 copies of
the Memorandum to their mambsrs nationwide. In all,
200,000 copies were printed for distribution.
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Senator Cranston: On page 2 of the Dapartmont’'s testi-
mony, the Department stated the importance of stand-by
provisions to provide amployment protections to the
Merchant Marine in cartain emergency situations.

A. Pleasa sxplain why you bolisve these
provigions are important.

B. Would this same reasoning apply to employment
procections for the National Oceanic and Atmospheric
Administration? Please explain.

Mr. Duncan: Especially in times of emergency, the
Merchant Marine performa an essential function for the
national defense. Personnal can be transported by air,
but much military cargo must be transported by ship.
Duxring the buildup for Operation DESERT STORM, it was
necessary to recruit experience mesriners from other
lines of work to operated the vessels carrying military
cargo to the Persian Gulf region. Under current law,
those persons do not have reemployment rights. A
statutory provision which provides the flexibility to
accord reemployment rights to members of the Merchant
Marine in such emsrgency circumstances, as was done in
World war II, will help to ensure their availability
when they are needed.

The commissioned corps of the National Oceanic and
Atmospheric Administration (NOAA) is one of the seven
uniformed services. While only about 400 strong, it is
important that the NOAA commissioned corps be included
in matters relating to all uniformed services. The
NOAA commissioned corps is, for example, represented in
the quadrennial reviews of military compensation which
are mandated by law. In addition, many rules of law
that apply to tha Armed Forces apply also to the com-
missioned officers of NOAA, and active service of
commissioned officers of NDAA is deemed to be active
military service for the purposes of laws administered
by the Department of vVeterans Affairs.
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U.S. Departmest of Justice

Office of Ligislative Affairs

Office of the Assisamt Attorscy Grsersd Washingson, D.C 20830
July 5, 1991

Honorable Alan Cranston
Chairman

Comnittes on Veterans Affairs
United States Senate
washington, D.C. 20510

Daar Mr. Chairman:

Enclosed plesase find the Departzent’s responses to your
questions posed in connection with the Committee’s hearing held
on May 13, 1991, to consider 5. 1095, the Uniformed Services
Employsent and Reamploymsnt Rights Act of 1991.

FPlease do not hesitate to contact me if we may be of further
assistance.

Sincerely,

it S

W. Lea Rawls
Assistant Attorney General




1. On page 1 of the Department’s testimony, it was noted
*hat "the Administration submitted to the Congress, in March
1991, a bill to amend the Veterans’ Reemployment Rights® gtatute.
When and to whom was this bill submitted in the Senate and the
House and by what means?

Responsg: We have consulted with the Department of
Labor ("DOL®) regarding this question, since DOL drafted the
Administration’s bill and submitted it to the Congress after
review and clearance by the 0ffice of Management and Budget.
DOL has informed us that its Office of Congressioconal and
Intergovernmental Affairs hand-delivered copies of the bill, on
or about March 7, 1991, to Senator Dole’s Office and to staff
members of both the House and Senate Veterans’ Affairs
Committeas. DOL has advised us that it will provide the
Committee with any additional information desired in response
to this guestion.

2. On page 7, the Department urged the Committee to include
in its definition of *uniformed services” the Merchant Marine,
the commissioned corps of the National Oceanic and Atmor.pheric
Administration (NOAA), and other categories of persons as
designated by the President in time of war or national emergency.

A. In terms of the basic purposes of the VRR
legislation to provide job protection for non-caree.
servicepersons and reservists, please provide a dotailed
rationale for including the Merchant Marine and NOAA.

B. What groups does the Administration expect would be
included in the other category of persons to be designated by the
Presideut and n what circumstances would such a designation be
made?

Response: We have consulted with the Department of Defense
{*DOD”) regarding this question pecause of its expertise in this
ares and our response is based largely upon the information DOD
provided. 1In time of war or national emergency, the Merchant
Marine performs essential functions for the national defense.
For example, during Operations Desert Shield and Desert Stornm,
tha Merchant Marine transported substantial amounts of military
cargo to the Persian Gulf. In order to do so, it was necessary
for the Merchant Marine to recruit experienced mariners from
other employers. Under current law, such persons do not have
reemployment rights. Providing reemployment rights to those who
serve in the the Merchant Marine during time of war or national
emergency will help ensure the availability of experienced
mariners when they are needed and will recognize the essential
role the Merchant Marine plays in the national defense.
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The commissioned corps of NOAA (”NOAA corps”), which
presently consists of approxiyately 400 members, is one of the
seven uniformed services. Ths NOAA corps operates and manages
NOAA’s fleet of hydrographic, oceancgraphic, and fisheries
research ships and aircraft, and supports NOAA scientific
programs. Many of the provisions of titles 10 and 37, United
States Coda, applicable to the Armed Forces also apply to the
NOAA corps, see 10 U.S.C. § 101{é3) and 37 U.S.C. § 101(3), and
service in the NOAA corps is deemasd to be antive duty military
service for the purposes of laws administered by the Department
of Veterans Affairs and the Soldiers’ and Sailors’ Civil Relief
Act of 1940. 33 U.S.C. § 857-3. 1In addition, under current law,
the President is autl..rized to transfer the NOAA corps to the
service and jurisd.ction of a military department in the event of
a national emerg~ncy. 33 U.S.C. § 855. The NOAA corps should be
afforded the protections of the VRR law bacause members of the
corps perform services for the Nation which are as important as
the services performed by members of the other uniforumed
services. For example, some membars of the NOAA corps recently
servad in the Persian Gulf area during Operation Desert Storm.
Providing reemployment rights to the NOAA corps should not unduly
burden private employers since most members of the corps are
recrujted directly out of coulleqe and remain with the corps on a
career basis.

Finally, while it is difficult to predict what other
categories of persons might be designa®ed by the President as
a "uniformed service® for the purpose ©f the VRR law, the
Administration bill provides that such a designation would be
made only in time of war or national emergency. During World War
1I, Women’s Air Service Pilots (then commonly known as “WASPS*)
pexrformed important services in the interest of national defense
but were not coverad by the VRR law. This provision of the
Administration’s bill is intended to grant the President
authority to respond to such special circumstances as they arise
and to obviate the need for additional legislation.

3. Both the Administration draft of a veterans Reemployment
Rights bill and H.R. 1578 would repeal subsection 631{]}) of title
28, United States Code, providing for the reinstatement rights of
a magistrate ordered to active dutv in the Armed Forces for more
than 30 days. However, revision~ of chapter 43 of title 38
proposed therein call for 0ffire of Personnel Management
reemployment assistance of judicial branch employees only if such
employees are qualified for competitive service under section
3304 (d) of title 5. Please explain how delstion of section
631(3) of title 28 would affect magistrates who are not so
qualified at the time of entry on active duty.

Response: First, we note that both the Administration
bill and H.R. 1578 provide for office of Personnel Management

4.6
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reemployment assistance to judicial branch employees where such
employees are qua’ified for the competitive service under section
3304(c), not 3304(d), of title 5, United States Code. Seg
section 2029(e) of the Administration bill; section 2042(d) of
H.R. 1578.

Construing both the Administration bill and H.R. 1578
liberally, a magistrate {or any other judicial branch employee)
is entitled to reinstatement unless his or her judicial branch
employer determines that: (1) reinstatement is not feasible; and
(2) the magistrate is otherwise eligible to acquire a status for
transfer to a position in the competitive service in accordance
with section 3304(c) of title 5, United States Code (i.e., the
magistrate is qualified for the competitive service under section
3304(c)). Ses section 2029(a), (e}, of the Administration bill:
section 2042(a),(d), of H.R. 1578. Under such a construction
of the Administration and House bills a magistrate who is not
qualified to enter the competitive service pursuant to section
3304(c) of title 5 would be entitled to reinstatement by his
judicial branch employer, and repeal of section 631(j) of title
28 would have no effect on the reemployment rights of magistrates
who are not qualified for the competitive service. The sectlonal
analysis accompanying the Administration’s bill supports this
interpretation. It states that section 631(3)) of title 28 is
deemed redundant in view of the protections afforded magistrates
in the administration bill.

It is possible, however, to construe the Administration bill
and H.L. 1578 as allowing a judicial branch employer to deny a
magistrate (or any other judicial branch employee) reinstatement
whare the employer’s circumstances have so chandged as to make
roinstatement impossible or unreasonable, regardless of the
pagistrate’s qualifications for transfer to the competitive
service under section 3304(c) of title 5. See section 202%{(a),
{i), of the Administration bill: section 2032{a) of H.R. 1578.
If the Administration and House bills were so construed, repeal
of section 631(j) of title 28 would leave a magistrate who was
not qualified for the competitive service with less protection
than that provided under current law.
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July 22, 1991

The Honorable Alan Cranston

Chairman, Committee on
Vetarans® Affairs

United States Senate

washington, D.C. 20510

Dear Mr. Chairmans

As reguestsd, enclosed are our rsgsponses to the gquestions
raised following the May 23 hearing on révisions to the
Veterans' Reemployment Rights Statute. I apologise for
the delay in forwarding them to you.

1f you need additional information, please let me know.

s

Enclosures
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FOST EEARING QURSTIONS

yRON
Ssnate Vetarana Affairs Committee
{Hearings on s. 1095)

1. In 1980 a profila of Vetaraxs Rsemploymant Rights (VRR)

complaints Fucam at a Eouse veterans Affairs’' Committss

hearing indicated that 38 percent of all such iaints

considersd by the t of Labor involved reinstatemants; 27

parcant involved ority, status and 7 20 pesrcent involvad

discharges; and the rsmaining 13 ?c:mt lvad pansicnn,
ml

vacations, and other fringe .« The VRR complaint profile
also indicated that €1 psrcant of the cases involved reservists
or mambers of the Eational guard.

A. Do VAR oomplaints continus to follow the 1988 profile?
If agter reviewing your statistics you find the complaint profile
to de significantly different, please provide an updated
assassment for the rescord.

B. Do high volume motivity arsas in the VAR complaint
profile raflect an amdiguity in current law or natural points of
confliot in the reemployment area?

A. Our data on VRR complaints has been refined since then by
the addition of other issues. In 1988 we only had eight
categories of issues, a numbar that has been increased to 14

categories of issues for 1989 and 1950.

The essential difference is that in 1988 a large percentage,

38 percent of our complaints, involved reinstatement. This
percentage dropped to 24 percent in 1989 and 26.4 percent in
1990. Alse, the percentage of discharge complaints dropped from
20 percent in 1988 to 13.6 percent in 1989 and 11.3 percent in
1990.

These reduced percentages in rsinstatement and discharge

complaints appear to be largely due to a new category: "Lost
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Wages," which sccounted for 18.8 percant of our cases in 1989 and
18.3 percent in 19g0.

Another new category, Discrimination, accounted for 2.4 percent
of complainte in 1989 and 2.2 percent in 1990.

A complate breakdowvn is provided below for your information.
Numbers do not tally to 1008 due to rounding off:

1989 1990
Seniority 14.5% 11.48%
Discrimination 2.4% 2.2%
Discharge 13.08% 11.3%
Lost Wages 18.6% 18.3%
Pay Rate 4.7% 5.3%
Pension 2.7% 2.8%
Reinstateasnt 24.0% 26.4%
Status 6.7% 8.0%
Vacation 6.0% 5.9%
Health Benafits 0.8% 0.2%
Layotfs 0.7% 0.8%
Other Benefite 0.2% 1.3%
Other 3.4% 3.8%
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B. We generally egquate the high volumse categoriss to natural
points of conflict and to nisunderstrudings as to the
raquiraments of the law. I* is our estimate that
misunderstanding of the law is the most prevalent, It is
notewvorthy that over ninetesn out of svery twenty conplaints are
rasoclved short of litigation, many on the basis of negotiated

settlemants.

2. Both the Administration araft of a VRR bill and H.R. 1578
would repeal subsection $31(}) of title 28, United States Code,
providing for the reinstatament rights of a magistrate ordersd to
ective duty in the Armed Porces for more than 30 days. BHowsver,
ravisions nf chapter 43 of title 38 propossd thersin oall for
office of Fsrsonnsl Nanagamsnt resaployment assistancs of
judicial branch employees only if such employses are gqualified
for competitive service under ssction 3304(d) of title S. Plsase
axplain how deletion of sectiocn §31(j) of titis 28 would affect
sagistrates whe are not so qualified at the time of entry inte
active Suty.

Note: The guestion that we recaived referred to section 3304(d)
of title 5, but we believe that section 3304(c) was intended.
Under current VRR lav. =i:1 judicial branch employses are to be
reenployed by that branch (gsag 38 U.S5.C. § 2023(c)), although zn
enforcemant scheme is lacking. A magistrate, under 28 U.S.C.

§ 631(j), has an indepandent right to reemployment if the

tern of office has not expired. If not reemployed, however,
judicial branch esployees curraently do not enjoy the same right
to reesployment in the executive branch as is afforded to

legislative branch employees. Se@ 38 U.S.C. § 2023(b).
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The Administration proposal and H.R. 1578 fundamentally charge
the nature of the protection for judicial branch amployees.
Judicial branch employees, including magiatrates, would continue
tc have a right to reemployment with that branch. In certain
circumgtances, however, reinstatement to the original position
may not be feasible. Under a liberal construction of the
Jroposed statutory language, if the judicial branch employer
determined that reinstatement is not feasible and the employese is
eligible for transfer to the executive branch pursuant to the
terns of 5 U.S.C. Sec. 3304(c), then the employee shall be
offered amployment in an alternative position {of like eseniority,
status, and pay) in the executive branch.! Nagistrates, and
other judicial branch employees who may be unable to mest the
regquirements of section 3304(c) {2), would not have this
additional protection and would rely on their reemployment rights
for reemployment by the judicial branch.

The Adninistration proposal and H.R. 1578 would create a new
safaty net, similar to that provided to emplovees of the
legislative branch, for certain employees of the judicial branch.

This safety net was created in order to make treatment of those

' Section 3304(c) (2) allows a judicial branch employse who
served for 4 years as a secretary and/or law clerk to a Federal
judge or justice to acquire eligibility for transfer to the
executive branch.

‘ d.¢
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enployses consistent with the treatment afforded legislative
branch employees and Netional Guard technicians. A safety net
was 8180 created for enployesss of the intelligence community
agencies. Under the Administration proposal provided to you
after 5. 1095 was introduced, the employees of the Intelligence
Comnunity Agency are deemed qualified to be moved within the
exscutive branch "unless the Director of the Office of Personnel

Management has evidence of the unsuitability® of the employee.

In addition, the provision at issue, 28 U.S.C. § 631(j), deals
with a very narrow class of persons. The task force that drafted
the Administration's proposal was attempting, insofar as
possible, to apply the reemployment statute uniformly to all
enployers and all seven uniformed services. Provisions
identified as dealing with narrow groups in an inconsistent

manner, therafore, were designated to be repealed.

3. Proposed nev ssction €326 of title 38 (as would be added by
ssction 2 of 5.1093), a provision similar to proposed new section
2034(T) as would De addad Dy section 2 of N.R. 1578), would 1imit
the pension “anefit plan rights of persons employsd by private
employers to saployss psnsion benefit plans desoribed {n section
3(23) of the Ewployee Retirsment Income Sscurity Act of 1974
(ERISD). Doss seotion 3(2) covar all pension benmefit plan deing
used by employess with private empioyers? If not, please
provide, =s a tachnical service, legislative language to ensurs
full coverage.

Yes, the definition of an employse pension benefit plan under

ERISA section 3(2Z) (A) encompasses all employer arrangements
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commonly referred to as pension plans. The dafinition includes
arrangsments that Provide retirement income as well as those that
defar compensation until termination of eaployment. Howsvar,
ERISA section 3(2) (B) allows the Secrstary of Labor to treat
severance pay arrangements and supplamental ratirement income

payments to retirees as welfare plans rather than pension plans.

The Secretary has exercised this authority with respect to
certain of these programs in regulations codified at 29 CFR
2510.3-2 {These regulations also discuss other employer practices
that do not constitute 2mployee benefit pension plans).
Thersfore, while all employes pension bensfit plans are covered
under section 3{2) {A) of ERISA, some of tham are treated as
welfars plans under the Department of Labor’'s regqulations.

4. Doss proposed new saction 4326 {(as would be added by section
2 of §.1093) presant any potentisl conflict with Internal Revanueé
Service regulations regarding defined contribution plans? If so,
pleass provide, as a technical service, legislative language to
slarify the potential confliot.

We defer to the Department of Treasury as to any potential
conflict with the Intarnal Revenue Code or regulations presented
by this section.

5. The Disabled Amarican Vsterans, on page 9 of their Nay 23,
1991, written testimony, suggestsd that report language regaxding
proposed sev section 4323 hasise the Department ©of Labor's
retained autheority to de an smployse's qualifications for
resmployment. Does tha Departmsnt have suoh authority now?

The current reesployment statute, the Administration’s bill,
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H.R. 1578 and 5. 1095, as currently writtemn, do not giva the
Departmsnt of lLabor (POL) this sort of factfinding authority.
Such findings of fact are made by the Federal District Courts or,
for Federal employss cases, by the Nerit Systens Protection Board
{NSPR). Thus, if an employer insists that a rety - aing vateran is
not sntitled to resmployment because he or she is not qualified,
becauss of a physical disability or for any othsr rsason, the DOL
role would be, at the cutset, to invastigate whether there is a
valid basis for that claim. If the DOL were to find the veteran
to be gualified and othervise eligible for reemployment, the
usual case handling procedures would follow. Any final
deteramination would be made by the court or the MSPB, with the

asployer having the burden of proof.

The concern oxprassed by the Disabled American Veterans, as we
undsrstand it, is that an employer should not be able to defeat
a veteran's resmployment rights simply by asserting that the
veteran is not qualified. We believe that concern is adequately
addressed by the Aduinistration's bill, H.R. 1578 and S. 1095.

4°5
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TNE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

(L

The Honorable Alan Cranston
Chairman, Committee on Veterans'®
Affairs

United States Senate

Washington, p.C. 20510

Dear Mr. Chairman:

Enclosed please find the Department’'s responses to the
follow-up qQuestions you submitted following the May 23, 1991,
heacina on education and employment legislation. Thank you for

the Jortunity to provide this additional information for the

record.
Sincerely yours,
-
Edwar . Derwinski
Enclosure
BJp/flc
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Questions Submitted by Senator Cranston To The Department Of
Vaterans Affairs In Follow-Up To May 23, 1991, Hearing

: 1. The Enlisted Association of the Hational Guard, on
page 2 of their Nay 23, 1991, written testimony expressed concern
that section 2 of §. 868, which would provide coverage to members of
the Selected Reserve who had to discontlioue their educstionsl
pursuit as a result of being ordered to Serve on active duty in
connsction with the Parsian Gulf War, would exclude those who had to
discontinue the same pursuit as a result of volunt ¥ering for such
service. Would this be VA's interpretation?

Response: The language in section 2 of 5. 868 refers to individuals
ordered to active duty under sections 6§72(as). (d4), or (g), or 673b
of title 10, United States Code. The above sections, with the
exception of section 672(4), provide suthority to order any unit
(and sny membor not assigned to & unit) of a reserve cooponent to
sctive duty without tha consent of those affected. Section 672(4)
provides that a momber of 8 reserve component may be ordered to
sctive duty or retained on active duty with the member's consent.
Ne defer to the Dopartment of Defanse's interpretation of whether
the scope of the lstter provision embraces the volunteer mentionad
in your question.

Queation: 2. FProposed new section 4322(d)(2) of 5. 1085 provides
that certsin dizabled veterans would have up to two years after the
cumpletion of their active-duty service to report back to their
euployer., The Disabled American Vetersns. on DPages 7 and 8 of their
May 23, 1991  written testimony suggested that VA Vetarans
Rehabilitation Specialists and Counseling Psychologists should be
assigned case-manager responsibilities and be an intricate component
of the rehabilitation plan. The DAV also suggested that, ot the
earliest possible date, VA and a representative of the employer meet
with the disabled veteran to determine whether the job is still
svailable; the veteran can return to his or her previous job with or
without job modifications or accommodations; the veteran would need
any retrsining or special equipment to facilitate a return to the
job; snd if it is otherwise medically infeasible or if snother job
of comparable status is offered, any accommodations or sSpecial
equipment or training would be needed. What are VA's views on these
suggestions?

Rasponse: vocational rehabilitation specialists and counseling
ssychologists of the Vocational Rehsbilitation Service are involved
in helping service-dissbled veterans who re eligible for and

RIC
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SENATOR CRANSTON

entitled to assistance under chapter 31 make the best use of
their reemployment rights. Consideration of reemployment
rights is a part of s comprehensive evaluation of the vetaran’s
situation. If use of reemployment rights emerges as the most
appropriste method of securing suitablas employmsnt, then this
course is vigorously pursued. Howeaver, our exparience Aalso
ind{cates that there &are situations, particularly for young
veterans with 1little in the way of significant education,
training or employment whera & return to prior employment is
not in the veteran’'s best interest.

The suggestions made by DAV include many of the services which
VA would furnish as a part of @ rehabilitation plan under
chapter 31 in which the goal of the program is to ensble the
veteran to becoms reemployed in the occupation which he or she
had held prior to his or her Service in the Armed Forces. We
have no objections to the specific suggestions made by DAV to
help secure a wveteran's reemployment rights. However, we
believe that our staff sShould retain