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PREFACE

This document has been prepared for use by the Members of the
Subcommittee on Human Resources, Committee on Ways and Means, at a
hearing on September 17, 1991, on the Department of Health and Human
Services’ implementing regulations for two new child care programs
authorized by P.L. 101-508.

In early September, 1991, the Acting Chairman of the Subcommittee on
Human Resources requested that the Congressional Research Service
prepare a background report on selected issues relating to the Department’s
implementing regulations. This document contains the CRS background
report; statutory language, proposed regulations and conference report
provisions for the two child care programs; and selected comments received
by the Department of Health and Human Services regarding its
implementing regulations. -
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FOR IMMEDIATE RELZASE PRESS RELEASE /12

TUESDAY, AUGUST 20, 1991 SUBCOMNMITTEE ON NUMAN REBOURCES
COMMITTEE OM WAYS AND MEANS
U.S8. ROUSE OF REPRESENTATIVES
1102 LONGWORTE HOUSE OFFICE BLDG.
WABEINGTOM, D.C. 20815
TELEPHONE: (202) 225-1721

THE NONORABLZ TEHOMAS J. DOWN ~ '~ , N.Y.), ACTING CHAIRMAN,
SUBCOMMITTEE (N RUMAN REBOURCEN, - :“TTEE ON WAYS AND MEANS,
U.8. HOUSE OF SEPRESENTATIVES, ANAJUM.£8 AN OVERSIGNT HEARING ON
THE ADMINISTHATION’S PROPOSED PEDERAL CHILD CARE REGULATIONS

The Honorable Thomas J. Downey (D., N.Y.), Acting Chairman,
Subcommittee on Human Rescurces, Committee on Ways and Means,
U.S. House of Representatives, toda)' announced that the
Subcommittee will hold an oversight hearing on the Department of
Health and Human Services’ proposed regulations for implementing
the State gri&nts for child care that were enacted pursuant to the
omnibus Budget Reconciliation Act of 1890. The hearing will be
held on Tuesday, September 17, 1991, beginning at 10:00 a.m., in
room H-137 of the Capitol.

In announcing the hearing, Acting Chairman Downey said: "A
major success of the 10lst Congress was the enactment of a child
care hill that would provide income and work support to thousands
of low=- and moderate-income families each year. At this hearing,
we will review the Administration’s proposed rules for
implerenting the two State grants for child care that were,
inclucled in the legislation. Implemented properly, these grants
will unsura greater access to safe child care for many American
families struggling to remain in the labor force."

The ¢mnibus Budget Reconciliation Act of 1990 was signed
into law ¢n November &, 1990, “he child care provisions of the
Act inclule a new entitlement grant to the States for child care
authcrized under titls IV-A of the Social Security Act, and a
discreticnary grant program for child care services, called the
¢chil:l Care and Development Block Grant.

Under the title IV-A grant program, States are collectively
entizled to up to $200 million per year to provide child care to
families who need the care in nrder to work and would otherwise
be at risk of bezoming eligible for Aid to Families with
Dependent Children (cash welfare benefits). Each State’s
allctment is based on its child population in relation to the
overall U,S, child populaticn. The program targets a low-income
population, but specific eligibility criteria are left for the
States to devise. 5tates may provide care directly, or choose a
range of delivery opticns. All care must meet standards of State
and loral law. Except for providers who provide care solely to
family members, providers who participate in the program must be
licenss2d, regulated or registered by the State. Care must be
provided on a sliding-fee-scale basis, with contributions based
on the family’s ability to pay. A State match equal to the
matching rate for the Medicaid program is required.

~he Child Care and Development Block Grant authorizes
$750 million for fiscal year 1991, and increases to $925 million
for fiscal year 1993. Seventy-five percent of a State’s
allocation must be used to provide child care services and for
activities to improve the availability and quality of child care.
The remaining 25 percent must be used for quality improvements
and to increase the availability of early childhood development
and before- and after-school services. Under the program, States
may provide care to certain children who are under age 13, and
who come from a family whose income is less than 75 percent of
the median income of the State for a family of the same siza.
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Statee muet establieh a eliding-fee ec:'e, with contributione
based on the family’e income and eize. Beginning with fiscal
year 1993, Statee muet give program beneficiaries the option of
enrolling their children with a provider that has a grant or
contract, or receiving a child care certificate. Statee must
certify that certain health and eafety requiremante are
established for child care providere, and nust demonetrate that
compliance proceduree are in sffect. Eligible providere must .e
liceneed, requlated or regietered, and muet comply with
applicable State and local liceneing and regulatory requiremente.

Half of any funds appropriated for the program will be
allocated on ths baeis of the number of children ages 4 or
younger in the State, and half on the number of children
receiving free and reduced-price school lunches. Boti factors
are adjueted baeed on per-capita personal income in the State.
There is no State match required for this program.

At thie hearing, testimony will be heard from Administration
officials and public witnesses. Testimony should focue on the
Adminietration’e regulations ae they relate to both programs and
the extent to which specific regulations conform to the law,
proscte streanlined and efficient program operatione, promote
State flexibility, and respect the needs of individual
recipients.



u % Congressional Research Service
The Library of Congress

Washington, D.C. 20540

September 10, 1991

TO : House Ways and Means Committee
Subcommittee on Human Resources
FROM : Anne Stewart
Analyst in Social Legislation

Education and Public Welfare Division

SUBJECT : Background Report for Child Care Hearing

In response to your request, the atteched report describes the new child
care programs authorized by P.L. 101-508 (the Title IV-A At-Risk Child Care
Program and the Child Care and Development Block Grant) and selected issues
related to the implementing regulations issued by the Department of Health and
Human Services in June.

We hope thie is useful to you. Please let us know if further assistance is
needed.
Attachment
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IMPLEMENTING REGULATIONS FOR NEW FEDERAL CHILD
CARE PROGRAMS: SELECTED ISSUES

INTRODUCTION

During the final weeks of the 101st Congress, Congress and the White
House reached agreement on a comprehensive child care package that was
incorporated into the Omnibus Budget Rezonciliation Act of 1990 and enacted
into law on November 5, 1990 (P.L. 101-608).! The approval of major child care
legislation was the culmination of a lengthy, and often politically and
philosophically contentious debate.

The final compromise agreement included two new State child care
programs, the At-Risk Child Care Program and the Child Care and Development
Block Grant Program, as well as expansions to the Earned Income Tax Credit
(EITC) program.? The At-Risk Child Care Program was authorized as an
amendment to Title IV-A of the Social Security Act, which also establishes the
Aid to Families with Dependent Children (AFDC) program. It is called the "At-
Risk” program because it is targeted to low income families who need child care
in order to work and who are "at-risk” of becoming e'igible for AFDC if child
care were not provided. The Child Care and Development Bluck Grant Program
was authorized as an amendment to the Omnibus Budget Reconciliation Act of
1981, and is targeted to child care services for low income families, as well as for
activities to improve the overall quality and supply of child care for families in
general.

The At-Risk program was authorized as a "capped entitlement” under which
States are entitled to matching funds for child care expenditures up to State

Most of the action on child care legislation in the 101st Congress occurred
on H.R. 3and S. 6. Conference negotiations on these bills were never completed
due to various unresolved issues, including conditions set by the Administration
to avoid Presidential vete. The child care package incorporated into the budget
law reilecty several agreements that were reached during conference committee
negotiations.

2Tax credit expansions, though not targeted in any way for child care, were
advocated by the Bush Admiristration and others as an approach to increase
child care options of low income families. It was argued that the increased
income afforded by tax credits could be used to purchase non-parental care or
couid help one parent afford to forgo employment and remain hcme to care for
the children. EITC expansion enjoyed bipartisan support, since others regarded
it not as an approach to chiid care assistance, but as a means of improving the
eroding economic status of low income working families. For more information
on EITC and the recent ezpansions, see U.S. Library of Congress.
Congressional Research Service. The Earned Income Tax Credit: A Growing
Form of Aid to Children. CRS Report for Congress No. 91-402 EPW, by James
R. Storey. Washington, May 3, 1991,

11



CRS-2

limits detarmined by a formula in the law.? The Child Care and Development
Block Grant is not & State entitlement program. Appropriated funds are
distribuied to States bassl on a formula in law, and no match is required.

Though both of the new State programs are self-contained programs that
were developed largely independent of one another (they fall under different
authorizing committee jurisdictions) and have different features, they share
certain broad policy goals. First, they are both aimed at improving the
availability of child care services for low income families. Second, they both
provide flexibility to States in administering and delivering child care services.
Third, they both contain features emphasizing certain parental choice concerns.
And fourth, they both rely on States, rather than the Federal Government, to
regulate child care.

All of the funds under the At-Risk program and most of the funds under
the Block Grant program are targeted for child care services for low income
families. Under the Block Grant program, families with incomes at or below 75
percent of the State median are eligible for services, but States are directed to
give priority to families with very low incomes. Stetes have flexibility in setting
eligibility rules for At-Risk child care, as long as they target low income families
who need care in order to work, and are at-risk of becoming AFDC eligible if
child care were not provided. Families receiving AFDC are not eligible for child
care under the At-Risk program.

For both programs, the law emphasizes parental choice by allowing States
to distribute funds directly to parents in the form of certificates or vouchers,
with which they can purchase care that muets the program’s requirementa.
Under the Block Grant program, States must give parents the option of
receiving certificates or enrolling their child with a Block Grant funded provider.
They have until October 1, 1992, to have certificate programs in place. Though
certificates are intended to facilitate choice, the selection of providers actually
available to families under these programs is limited by the allowable payment
rates. The law and regulations provide more flexibility to States under the Block
Grant program than under the At-Risk program for setting higher rates. Limits
to the rates under both programs, however, «.ill obviously restrict parents from
choosing high cost child care.

The programs defer largely to the States with respect to regulating child
care. Under both programs, child care providers receivi.ig assistance are
required to meet applicable State and local child care licensing and regulatory

*The At-Risk Child Care Program is the newest of three Federal child care
programs authorized under Title IV-A of the Social Security Act. The other
programs are for AFDC families who need child care in order to work or
participate in education or training programs (AFDC Child Care) and for certain
families who leave AFDC due to increased earnings (Transitional Child Care).
Other major sources of Federal support for child care include--in addition to the
Child Care and Development Block Grant--the Social Services Block Grant (Title
XX of the Social Security Act) and the Child and Dependent Care Tax Credit.

12
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requitements, or be registered. The Block Grant includes additional
requirements for health and safety, which are not included in the At-Risk
program. Exceptions are made under both programs for family members taking
care of their own children.

Fewer funds are available for child care quality improvements than for child
care services. Under the Block Grant, a small portion of funds is set aside for
States to fund certain quality improvement activities, such as providing training
to providers and enforcing State licensing requirements. The statute gives
States some flexibility to use additional funds for quality, though regulations
may have the effect of limiting their discretion in this area.

Differences between the programs include requirements pertaining to State
administration, payment rates, eligibility, sectarian care, and funding. More
detailed program descriptions are included in appendix A.

Now that Congress has established new child care initiatives, attention is
focused on concerns about how these policies will be implemented. Among the
questions being discussed are: To what extent will the new programs achieve
the goals envisioned by Congress? ~ What effect will they have on the
-~nstituencies they are intended to serve, namely, working parents and their
children? How, if at all, will the programs be integrated and/or coordinated
with the array of other public support for child care, such as AFDC, the Social
Services Block Grant, and State-funded programs?

IMPLEMENTING REGULATIONS AND SELECTED ISSUES

Implementing regulations were published in the Federal Register for the
Child Care and Development Block Grant and the At Risk-Child Care Program
on June 6, 1991, and June 25, 1891, respectively. For the Block Grant, the
Department of Health and Human Services (DHHS) issued an “interim final
enle” This rule is effective upon publication. DHHS justifies the issuance of
interim final rezulations, rather than proposed regulations, on the basis that
Congress allowed only 10 months between passage of the Act and the
availability of the appropriation (September 7, 1991) and start of the program.
DHHS contends that this time period was not sufficient to complete the process
needed to develop both proposed and final regulations; and that it was necessary
to have regulations in place before States complete their State child care plans,
required by the law.

For the At-Risk program, DHHS published a "proposed rule." Proposed
rules do not have the force of law, but are often viewed as guidance in the
absence of final regulations. Final regulations will be issued for both programs
following consideration of written comments. Comments were due on
August b, 1991, for the Block Grant and on August 26, 1991, for the At-Risk
program. NHHS has not set dates for publication of final regulations.

The child care regulations issued by DHHS have been the subject of media
reports and numerous written comments submitted to DHHS. The focus of

13
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attention is on certain provisions that implement or propose to implement the
programs with respect to parental choice assurances, State administrative
flexibility, and child care standards requirements. Some Members of Congress
and various orgenizations representing children and family advocates, State
legislatures, State public welfare departments, and legal groups argue that the
regulations iuappropriately emphasize parental choice at the expense of ther
priorities established in the law, such as those for improving the quality of child
care and granting States broad discretion in program operation and regulatory
activities. Concerns have also been expressed that the regulations violate the
intent of Congress and the statute itself. Other issues receiving less attention
include DHHS’' interpretation of the nondiscrimination provisions under the
Block Grant program, and to what exient the regulations under both progams
encourage coordinated child care systems.

The controversy surrounding the regulations stems from many of the same
issues that fueled 3 years of debate on child care legislat’on preceding the
enactment of P.L. 101-508. Concern about parental choice was among the most
contentious issues. The debate focused largely on how the form of child care
subsidies affects parental choice, specifically, whether choice is enhanced when
a parent receives subsidies directly through tax credits or certificates versus
when assistance is given to child care providers in the form of grants or
contracts.

Parental choice concerns were also raised during discussions about the
appropriateness of estahlishing Federal child care standards and what effect
different levels of Federal regulatory requirements have on the supply of child
care services. Critics of regulatory requirements argue that they drive up the
cost of providing services, and force providers out of business or "underground.”
The result is fewer providers are available to families. Others maintain that
well-designed standards eliminate unsafe care without threatening a parent’s
range of child care options. The iasue of how to strike an appropriate balance
between concerns about ensuring child care quality through regulation with
concerns about ensuring sufficient child care has been widely debated. However,
there are no national, comprehensive data on how regulation affects child care

supply.

The following describes selected issues raised by the regulations with regard
to parental choice, child care standards, and State flexibility. This list is in no
way inclusive of all implementation issues that have been raised by various
interested parties.

At-Risk Child Care Program

Child Care Standards Regulation

Under the statute, child care funded by the At-Risk program must meet
applicable standards of State and local law. Providers (except those caring solely

for family members) not required to meet State and local standards must,
however, be registered.
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The proposed regulations interpret "applicable standards” to mean licensing
or regulatory requirements which apply to care of a particular type regardless
of the source of payment for the care. DHHS explains in the preamble that a
State cannot set separate standards that apply anly to child care funded by the
At-Risk program. In addition, if a State has standards which apply only to
publicly funded care, a provider would not have to meet them as a condition of
receiving At-Risk child care funds.* Only those standards that apply to all child
care in the State apply to At-Risk child care.

DHHS states in the preamble that allowing States to apply separate or
additional standards for At-Risk child care on the basis that such care is
provided with public funds would unfairly limit the choice of providers for
families, and, therefore, inhibit their ability to achieve self-sufficiency.
Specifically, the regulation aims to protect families from choosing a provider,
such as a relative or neighbor, and then discovering that the provider doesn’t
qualify for reimbursement unless it complies with certain requiremerts that
wouldn't be required if the care was purchased with non-public funds. DHHS
maintains that, by definition, families eligible for At-Risk child care subsidies
need greater flexibility in securing child care arrangements since the purpose of
the subsidy is to help families avoid AFDC dependency through working.
Parents, they argue, should be free to choose from the same range of providers--
centers, relatives, neighbors--as those not receiving subsidies. In an editorial
supporting the regulation published in the Washington Post, a DHHS official
contended that, allowing States to set higher standards for publicly funded care
"is an invitation for states to regulate away many of the child care options
available to the poor.”® DHHS notes that States concerned about the quality of
unregulated providers, could extend standards that apply to publicly funded care
to all child care.

With regard to registration procedures, the regulation provides that States
cannot go beyond collecting information needed to pay providers or to furnish
them with information. In addition, the process cannot have the effect of
excluding providers. In the preamble, DHHS states that registration should be
a simple process, such as requiring names and addresses of providers. States
cannot use a registration system for At-Risk providers that requires them to
meet certain standards.

‘Some States require child care providers who are exempt from licensing
laws--such as certain family day care homes, sectarian providers, and relatives--
to meet standards or requirements if they receive public subsidies. The
Children’s Defense Funds estimates that 22 States require unlicensed family
child care homes to be either self-certified or comply with certain standards in
order to receive public subsidies. In addition, some States require licensed
programs to meet additional requirements different from general licensing
standards as a condition of receiving public funds. In general, the standards are
to provide some degree of accountability for the expenditure of public funds.

8Jo Anne Barnhart, Choices for the Poor. The Washington Post, Aug. 21,
1991, p. A23.
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The proposed regulation for child care standards under the At-Risk
program has sparked intense debate. The main argument cited in opposition to
the regulation is that it is counter to existing policies employed in some States
in which providers who otherwise are exempt from regulation are required to
meet certain health, safety or training requirements as a condition of receiving
public funds. Supporters of these policies argue that child care paid for with
public funds should be subject to some level of accountability, both to protect
the health and safety of children and to protect States from potential liability
if a child is injured in a publicly funded program. Concerns have been expressed
that the regulation will preclude States from providing even the most modest
and non-intrusive protections for child care supported by At-Risk funds, It is
further argued that, rather than expanding parental choice, the regulation will
limit the availability of safe care that can be purchased with At-Risk funds.

Concerns have also been raised that DHHS’ registration regulation is too
restrictive. Many States use registration as a flexible, informal, and low cost
alternative to licensure to bring States into compliance with certain
requirements. It is argued that by prohibiting States from including standards
in their registration process, they will be forced to rely on the more formal
licensure process, or forgo health and safety protections for children in child
care funded by the At-Risk program. Concerns have also expressed that many
existing State registration programs include requirements that exceed those
allowed under the proposed regulation.

Child Care and Development Block Grant Program
Parental Choice Regulation

The statute requires States to assure that child care providers meet certain
requirements as a condition of their receiving Block Grant funds. These include
assurances that: 1) child care providers comply with State and local regulatory
requirements, including, at State option, more stringent requirements than
those applied to child care not funded by the Block Grant; 2) child care
providers who are not required by State law to be licensed or regulated be
registered;® and 3) child care providers (with the exception of grandparents,
aunts, and uncles) comply with State-established health and safety standards
addressing prevention and control of infectious diseases (including
immunization), building and physical premises safety, and minimum health and
safety training appropriate to the providers’ setting.

®Registration is a regulatory process that some States apply to child care
providers who are exempt from licensing laws. States exempt certain providers
from licensing laws based on the auspices under which they operate--such as
sectarian or relative care--and the number of children they serve, such as family
child care providers with few children. Registration programs vary widely, and
can include such minimal requirements as name and address of provider and age
of provider, to more extensive requirements involving inspections, letters of
reference, and physical examinations of providers.
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The regulations issued by D-HS on June 6, 1991 prohibit a State from
receiving funds if the implementation of the above requirements results in
parental choice being significantly restricted. According to the regulations,
parental choice would be significantly restricted if "State or local rules,
procedures or other requirements promulgated” with regard to these
requirements have the effect of excluding categories of care (i.e., center-based,
group home, family care, or in-home care), types of providers (such as non-profit
centers, sectarian providers, or relatives) or significant numbers of providers in
any category or type of care.

DHHS explains in the preamble that the regulation is necessary to balance
“competing principles” in the statute and tho legislative history--i.e., providing
maximum parental choice versus allowing State flexibility to set child care
requirements. ‘The regulation aims to prevent States from establishing
*excessive and ill-designed requirements or procedures” that could inhibit
providers from participating in the program, and therefore, limit the selection
of providers from which parents could choose. DHHS further provides that
State discretion in meeting program requirements "may not be exercised at the
expense of parental choice.”

In the preamble, DHHS says that mandating automatic sprinkler systems
for family day care homes is an example of a requirement that would likely have
the effect of excluding family day care providers under the Block Grant, and
would, therefore, be unacceptable under the regulation. Other examples that
might fail the parental choice test have been provided during DHHS information
forums on the regulations. These include requirements for criminal record
checks. Examples of acceptable health and safety standards are given in the
preamble and the actual regulation. These include requiring providers to
comply with local building and fire codes (for meeting the building and physical
premises safety requirement) and routinely supplying health and safety
information through mailings and videotapes to family day care homes (for
meeting the requirement for health and safety training that is appropriate to
the day care setting).

Concerns have been expressed that the regulation will discourage States
from establishing requirements adequate to protect the health and safety of
children in child care funded by the Block Grant. Critics argue that the
regulation undermines the requirements set in law, which were designed to give
States flexibility in ensuring a minimum level of accountability for care funded
by the Block Grant. They further argue that allowing parents options of child
care providers through the use of vouchers shouldn’t mean that unsafe care is
one of the options they can choose with Federal subsidies.

The restrictions placed on States by the regulation in setting up a
registration system have also been criticized. It is argued that States which
already have a registration system in place for informal child care providers
(such as neighbors) will not be able to use the same system for Block Grant
funded providers if its requirements exceed requirements for name and address.
It is argued that States may end up operating two registration programs if they
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want to require more extensive requirements aimed at protecting the health and
safety of children. In addition, some contend that it would be difficult for States
to predict in advance whether cr not a particular health or safety requirement,
registration or other requirement would "significantly” restrict providers or
parental access.

Availability of Certificates

Under the statute, parents who receive Block Grant assistance must be
given the option of 1) enrolling their children with a provider that has a grant
from or contract with the State Block Grant program or, 2) receiving a child
care certificate with which they can purchase child care from eligible providers.
Certificates are not an option in providing early childhood development and
before- and after-school care under the 25 percent set aside. States have until
October 1, 1992, to have a certificate program in place.

The regulation provides that child care certificates must be available to any
parents offered services under the 75 percent share of a State's Block Grant
allocation. In the preamble, DHHS interprets the stctute to mean that
certificates must be an option for any parent at any time, as long as Block Grant
funds are available and that "parents who choose certificates must receive them
rather than being placed on a waiting list for certificates or discovering that
certificate funds are exhausted.”

Concerns have been raised that DHHS' interpretation of the regulation will
effectively limit or eliminate funds for grants and contracts since States are
required to maintain the availability of funds for certificates on an on-going
basis. It is argued that, parents, therefore, would be restricted in exercising
their option of enrolling children with providers who are recipients of Block
Grant grants or contracts. In addition, it is argued that contracts and grants--as
opposed to vouchers--are a reliable funding means for many providers,
particularly those in low income areas.

Use of Funds Regulation

The statute requires States to spend 75 percent of their allotments on child
care services and activities aimed at improving the quality and availability of
child care. The remaining 25 percent of funds is targeted for early childhood
development services, before- and after-school child care and quality
improvement activities. The law does not set aside any funds for administrative
expenses. The Conference Report states that a "preponderance” of the 75
percent of funds "be spent specifically on child care services and a minimum
amount on other authorized activities."

The regulations specify that, for the first 2 years of a State’s participation
in the program, at least 85 percent of the 76 percent share must be for child
care services, with no more than 15 percent designated for yuality and
availability improvement activities, and administrative expenses. in subsequent
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years, 30 percent of the 75 percent share must be for services, with no more
than 10 percent of funds allowed for the other authorized activities.

In the preamble, DHHS explains that the regulation is based on the intent
of Congress, as stated in the Conference Report. DHHS cxplains that a higher
proportion of funds is allowed for activities other than services during the first
2 years of the program in recognition of higher administrative costs associated
with program startup. The larger amount reserved for services, they assert, is
to ensure that parents have sufficient opportunity to exercise parental choice.

Critics of the regulation argue that it interferes with State flexibility in
using the 76 percent share. They further argue that requiring States to take
administratie costs out of the quality and availability portion of the 75 percent
set-aside will leave States with little or no flexibility in using funds from the 75
percent set-aside for quality and availability improvement activities.
Administrative costs, particularly for certificate programs (which are required
of all States) could be as high as 10 or 16 percent, according to some estimates.
It is argued that States with lower quality child care systems would not be able
to use funds on improvements under this portion of their allotment.

Payment Rates Regulation

The statute requires payment rates for Block Grant-funded child care to be
at a level that is sufficient to ensure equal access for eligible children to
comparable child care services in the State or sub-state area that are provided
to children not eligible for public subsidies. The payment rates must take into
account variations in the costs of providing child care associated with different
settings, different age groups and children with special needs.

The regulations allow States to set different payment rates based on
categories of care (i.e., center based, group home, family care, or in home care);
age; and special needs of children. Payment rates cannot be differentiated based
on a type of provider (sectarian provider, for-profit provider, or relative) within
a category of care. Payment rates, therefore, could not be different for licensed
and unlicensed providers within a category of care.

e,

Concerns have been raised that States are denied flexibility in setting
higher payment rates for care that may have increased costs due to licensing.
For example, center based programs that are subject to licensing requirements
may have higher costs than a center-based program that is exempt from

licensing, such as a sectarian sponsored center, but payment rates for both /

centers would have to be the same. It is argued that providers that meet |
licensing requirements operate higher quality programs than unlicensed or
unregulated providers. By not allowing highcr payment rates to regulated /

providers, no incentive is provided for improving the quality of care.

/
H

|
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APPENDIX A: PROGRAM DESCRIPTIONS

The following program descriptions are based on the statute, unless
otherwise stated. References to the regulations issued by DHHS for each of the
programs (“interim final® for the Block Grant and "proposed” for the At-Risk
program) are included in instances when they propose substantial clarifications
or interpretations of the statute.

Title IV-A At-Risk Child Care Program
Funding and Funds Distribution

The law permanently authorized $300 million annually for the program
beginning in FY 1991. Effective October 1, 1890, States are entitled to Federal
matching funds for allowable child care expenditures, up to State allocation
limits. States receive funds based on their number of children under age 13
compared to the total number in the United States.

The match is the same as Medicaid matching rates, which vary by State.
The proposed regulations allow public and private funds to be used as the
State’s shere of expenditures. Public funds cannot be used if they are Federal
funds or if they are used to match other Federal funds. If a State’s grant award
is less than its full allocation limit, the difference can be applied to the State
allocation limit in the next year.

Use of At-Risk Funds

All of the funds are for child care services. There are no set-asides for
specific types of child care, such as care for school-age children, or for other
kinds of child care activities, as required under the Child Care and Development
Block Grant. The proposed regulations specifically state that At-Risk funds
cannot be used for recruitment or training of child care providers, resource
development, or licensing activities.

Supplementation Rules

Funds cannot be used to supplant any other Federal or State funds for
child care services. The proposed regulations require States to follow a process
similar to that of the Child Care and Development Block Grant in determining
funds spent during a base period. :

Family Eligibility

Families are eligible for child care if they are low income and not receiving
AFDC, need care in ordar to work, and are at risk of becoming eligible for AFDC
if child care were not provided. The proposed regulations give States flexibility
in defining "low income” and "at risk of becoming eligible for AFDC." “In order
to work” is defined by the regulations to mean those who need child care in
srder to accept employment or to remain employed. The regulations authorize
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care for up to 2 weeks prior to beginning work or for up to 1 month between
jobs. Care is not authorised for families with parent(s) in schoo!l or training.
The proposed regulations define eligible children as those under age 13, or, if
physically or mentally incapable of caring for oneself, up to age 18 or 19,
depending on the State’s definition of dependent child under its AFDC program.

Standards and Other Requirements of Child Care Providers Recelving
At-Risk Asgistance

Child care providers must meet applicable standards of State and local law.
The proposed regulations define “applicable standards® as ‘"licensing or
regulatory requirements which apply to care of a particular type in the State,
local area, or Indian reservation, regardless of the source of payment for the
care.” As explained in the preamble of the regulation, State standards that
apply only to publicly-funded care, or to care funded only by the At-Risk
program or the AFDC program, would not be considered applicable standards,
because they are not generally applicable to care in the State.

In addition, all providers who are not required to meet applicable standards
(with the exclusion of those providing care solely to family members) must be
registered. The registration procedures, as described by the proposed
regulations, must require only information necessary for the State to make
payment or furnish information to the provider, be simple and timely, and not
exclude or have the effect of excluding any categories of child care providers.

Payment Mechanisms and Payment Rates
Payment Mechanisms

States have flexibility in how they can provide child care services. They can
provide care directly, arrange for care through providers using contracts or
vouchers, provide cash or vouchers in advance to the family, reimburse the
family, or make other arrangements they deem appropriate. The proposed
regulations require States to have at least one payment method by which self
arranged care can be paid, such as vouchers given in advance to parents or
reimbursements to parents for child care expenses.

Payment Rates

Payment rates for child care funded by the At-Risk program must be equal
to the lesser of the actual cost of care or the "local market rate," as determined
by the Secretary in regulations. Local market rate is defined in the proposed
regulations in the same way as it is defined under AFDC child care--at the 75th
percentile of the local market rate for the type of care being provided.” The

"The 75th percentile does not mean 75 percent of the cost of care. To
determine the 76th percentile, child care rates are ranked from lowest to
highest. Starting from the bottom of the list, the amount separating 75 percent

(continued...)
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regulations aleo allow States to establish a State-wide limit that is the same,
higher, or lower as the limit established under the AFDC child care program.

Families are required to make some contribution to the cost of care, based
on their ability pay. The regulations give States flexibility in constructing
sliding fee scales.

State Administrative Requirements
State Plan

The State agency responsible for administering the State’s Title IV-A AFDC
program is responsible for administering the At-Risk Child Care program.
Regulations list the agency's duties to include preparing a State plan,
establishing eligibility criteria, determining local market rates and the sliding
fee scale, and submitting reports.

The proposed regulations require the At-Risk Child Care plan to be
submitted to DHHS as an amendment to the State's Supportive Services Plan,
which is required under the AFDC Jobs program. The At-Risk Child Care plan
must provide assurances regarding child care standards and parental access and
must describe the State program, including the registration process, local market
rates, sliding fee scale and how child care is coordinated with federally funded
child care programs. Beginning in FY 1996, the State Supportive Services Plan
and the plan and application required under the Child Care and Development
Block grant can be submitted at the same time,

The proposed regulations allow States to delegate other administrative
functions, including making eligibility determinations, to other agencies.

Reports

Beginning in FY 1993, States are required to report annually to DHHS on
how they used funds. Reports are to include information on the number of
children served, the average cost of care eligibility rules, child care licensing and
regulatory requirements, and enforcement policies. Within 12 months of
enactment, the Secretary is required to establish uniform reportingrequirements
for the States. In addition, the Secretary must report to Congress annually on
the State reports. A report on the implementation of the program is due from
the Secretary by July 1, 1992,

™(...continued)
of the providers with the lowest rates from the 26 percent with highest rates is
the 75th percentile,
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Federal Administration

At the Federal level, the program is administered by the Administration of
Children and Families, DHHS. There are no Federal administrative
requirements contained in the statute.

Child Care and Development Block Grant
Funding

The program is authorized for 5 years, through FY 1995, at the following
levels: $760 million for FY 1991, $826 million for FY 1992, $925 million for FY
1993, and "such sums as necessary” for FY 1994 and FY 1995. For FY 1991,
$732 million was appropriated for the program by P.L. 101-517. These funds
were available for obligation on September 7, 1991. States can obligate their
allotments in the fiscal year in which they are received and in the succeeding
fiscal year.

Funds are allocated according to a formula in law. The formula reserves
up te 1.5 percent for the territories and up to 3 percent for Indian tribes and
tribal organizations. Remaining funds are allocated to the States based on the
States' proportion of children under age 5 and the number of children receiving
free or reduced-priced school lunches, as well as the States’ per capita income.
States are not required to provide matching funds to receive Federal Block
Grant funds.

Use of Block Grant Funds

States can use Block Grant funds for child care services and activities to
improve the quality and availability of child care. The law requires States to
use 25 percent of their allotments for activities to improve the quality of child
care and to increase the availability of early childhood development and before-
and after-school child care services. The remaining 76 percent is for child care
services and for activities to improve the quality and availability of child care.
The Conference Report on the legislation (H. Rept. 101-964) states that a
preponderance of the 75 percent funds should be spent on child care services and
~ a minimum should be spent on other activities. ~ Other requirements fre
specified by law and regulations with respect to use of each of these set-asides.
They are described below.

Use of the Seventy-Five Percent Share

The reguiationa specify that, for the first 2 years of a State’s participation
in the program, at least 85 percent of these funds must be for services, with no
more than 16 percent designated for quality and availability activities, as well
as administrative expenses. (The law do.s not set aside any funds for
administrative expenses.) In subsequent years, 90 percent of the 75 percent
share must be for services, with no more than 10 percent of funds allowed for
the other activities.

>

[}
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Use of the Twenty-Five Percent Share

The law requires States to use at least 75 percent of the 26 percent share
(18.6 percent of a State's total allotment) to establish, expand or operate,
through grants or contracts, early childhood development or before- and after-
school child care programs or both. Twenty percent (5 percent of total funds)
must be used for at least one or more of the following quality improvement
activities: providing assistance to resource and referral programs; providing
grants or loans to assist providers in meeting applicable State and local child
care standards; monitoring the compliance and enforcement of State and local
regulatory requirements; providing training and technical assistance in relevant
child care areas, such as health and safety, nutrition, first aid, child abuse
detection and prevention; and improving ealaries of child care workers. States
can use the remaining 6 percent (1.26 percent) for any of the activities allowed
under the 26 percent share.

Supplementation Rules

States must assure in their State plans that block grant funds will be used
to supplement, not supplant, Federal, State, and local funds spent for child care
services and related programs. The regulations direct States to determine funds
spent for child care services during an initial base year for measuring compliance
with the requirement.

Family Eligibility

Children under age 13 who come from families with incomes at or below 75
percent of the State median income and reside with parents (or parent) who are
working, attending school, or in a job training program are eligible for services.
Children also are eligible if they are receiving or need to receive protective
services. Priority is to be given to serving children in very low income families
and children with special needs. The regulations extend eligibility to children
with disabilities up to age 18, or 19, depending on the State’s definition of
dependent child under its AFDC program. States have flexibility in defining
"very low income" and "specirl needs."

Standards and Other Requirements of Child Care Providers Receiving
Block Grant Assistance

Child care providers receiving Block Grant assistance must meet all
licensing or regulatory, requirements, including registration requirements,
applicable under State or local law. Providers who are 18 years of age or older
who care only for grandchildren, nieces, or nephews must be registered and
comply only with any State requirements that govern relative care.

Providers that are not required by State or local law to be licensed or
regulated must be registered with the State as a condition of funding.
Registration procedures must be designed to facilitate puyment and permit the
State to inform providers of the availability of health and safety training,
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technical assistance, and other information. The regulations require
registration to be a simple and timely process through which the State
authorizes the provider to receive payment.

Providers (except grandparents, aunts and uncles) must also meet certain
health and safety standurds if they are not already doing so. The standards
must cover: prevention and control of infectious diseases (including
immunization); building and physical premises safety; and minimum health and
safety training appropriate to the provider setting (i.e., center, family home, etc.)
Parents must be afforded unlimited access to their children in care during the
normal hours of program operation.

States have the option of imposing more stringent standards and
requirements on child care providers funded under the program than those
imposed on other providers in the State. Any reductions that are made in child
care standards must be reported and explained to DHHS in the State’s annual
report on the program. In addition, States are required to conduct a one-time
review of their child care licensing and regulatory requirements and policies.
The requirement is to be waived if such a review was conducted in the last 3
years.

The regulations prohibit any State from receiving block grant funds if it
imposes a requirement pertaining to the above provider requirements (health
and safety standards, registration requirements, or more stringent requirements
for block grant-funded care) that has the effect of restricting parental choice.
Under the regulations, a provider requirement would restrict parental choice if
it "expressly or effectively” excludes any category of care (such as center-based
or family day care home) or type of provider (such as sectarian providers, for-
profits or not-for-profits); has the effect of limiting parental access to or choice
from among categories or types of providers; or excludes a significant number
of providers from any category or type of care.

Payment Mechanisms and Payment Rates
Payment Mechanisms

States are required to give eligible families the option of 1) enrolling their
children with an eligible provider that has a grant from or contract with the
State’s block grant program or 2) receiving a child care certificate with which
they can purchase child care. This option only applies to funding for child care
services from the 76 percent portion of the State’s allocation. Certificates are
not an option in providing early childhood development and before- and after-
school care under the 25 percent set-aside. Parents using grants or contracts
must be allowed to enroll their children with the eligible provider of their choice,
to the maximum extent practicable.

Child care certificates can be used only to pay for child care services from
eligible providers, including those of sectarian child care providers. Certificates
must be issued directly to the parent and must be worth amounts that aere

oo
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commensurate with contract/grant values. States have until October 1, 1992 tu
have a certificate program in place. States are directed by the regulations to
male the certificate option available to all families offered services under the
program. Certificates can be checks or ather disbursements, at the discretion
of the Stiate.

Payment Rates

Payment rates for child care funded by the Block Grant must be sufficient
to ensure equal access for eligible children to comparable child care in the State
or sub-state area that is provided to children not eligible for Federal or State
child carc subsidies In addition, the payment rates must take into account
variations in the cost of child care due to setting, age of children, and special
needs ¢© children. The regulations allow different rates for different categories
of care; i.e., center-based, group home, family day care, or in-home care. Rates,
therefore, have to be set the same for different types of providers (such as
relatives, sectarian care) within the same category. In addition, the regulations
provide that, in setting payment rates, States cannot restrict parental choice by
excluding any category of care or type of provider.

States must establish a sliding fee scale that provides for cost sharing by
families. The regulations allow States to waive contributions from families with
incomes at or below the Federal poverty level. The regulations prohibit States
from using Block Grant funds to subsidize child care rates under the AFDC
child care program or the At-Risk child care program.

Provisions Related to Religious Providers and Religious
Discrimination®

Use of Block Grant Funds for Religious Activities

Use of funds for religious activities depends on the form in which financial
assistance is received. A provider that receives operating assistance as the result
of a direct grant from, or contract with, a government agency may not use the
assistance for any sectarian purpose or activity, including religious worship and
instruction. A provider that receives assistance as the result of child care
certificates provided to parents, on the other hand, is not so limited. Such
assistance may be used for any purpose related to child care, including religious
worship and instruction. '

Provisions Related to Discrimination on Religious Grounds in
Employment Practices of Providers

In general, child care providers that receive Block Grant assistance may not
discriminate on religious grounds in their employment practices. But this
prohibition is subject to several exceptions. First, it applies only with respect

®*Descriptions of these provisions were provided by David Ackerman of the
Congressional Research Service, American Law Division.
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to the employment of persons whose primary responsibility involves working
directly with children. It does not apply to such positions as janitor, accountant,
and, arguably, director. Second, the prohibition does not apply at all to
sectarian providers unless they receive 80 percent or more of their operating
budgets from Federal and State assistance. If the total subsidy from all sources
is less than 80 percent, a sectarian provider ie free to require employees to
adhere to its religious tenets and teachings and to rules forbidding the use of
drugs or alcohol. Third, the regulations construe the Act to exempt from the
prohibition providers that receive assistance only in the form of child care
certificates, uniess the total subsidy from State and Federal funds amounts to
80 percent or more of the provider’s operating budget. Finally, notwithstanding
the prohibition, all providers may give preference in employment to persons who
are active participants in other activities of the organization that owns or
operates the child care program.

Provisions Related to Discrimination on Religious Grounds in
Admitting Children to Programs and Providing Them Child Care
Services

In general, child care providers that receive Block Grant assistance may not
discriminate on religious grounds in admitting children to their programs or in
providing services to them. But as with employment, this prohibition is subject
to several exceptions. First, it does not apply at all to family child care
providers unless 80 percent or more of their operating budgets stem from
Federal and State assistance. Second, the regulations construe the Act to
exempt from this prohibition providers that receive assistance only in the form
of child care certificates, unless 80 percent or more of their operating budgets
is provided by Federal and State assistance. Third, notwithstanding the
prohibition, child care providers may give preference in admissions for child care
slots not directly funded under the Act to children who themselves or whose
families are active participants in other activities of the organization that owns
or operates the child care program.

Religious Child Care Providers’ Eligihility for Block Grant Funds

In general, religious providers may receive assistance on the same basis as
nonsectsrian providers. But construction assistance can be used by such
providers only to the extent necessary to bring their facilities into compliance
with State health and safety requirementas.

State Administrative Requirements

Application and State Plan

To participate, States must submit applications to DHHS containing State
plans. The plan is to be developed by a "lead agency" designated by the

Governor. The Conference Report states that the lead agency should be, to the
maximum extent practicable, an agency in existence on or before the date of

27
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enactment with experience in administration of appropriate child care programs.

Initial State plans are to cover a 3-year period, with subsequent plans
covering 2 years. In deveioping the plan, the lead agency is required to consult
with relevant local government officials and conduct at least one public hearing
on the provision of child care services under the plan. The plan must provide
assurances that the Block Grant requirements—including those related to
parental choice and State and local regulatory requirements--are met. A pre-
print of the plan was made available by DHHE to States on June 21, 1991, in
an Action Transmittal.

In addition to developing the State plan, the lead agency is required to
coordinate the provision of services with other Federal, State, and local child
care and early childhood development programs.

The regulations detail additional information that must be included in the
application and State plan, including information about how the program will
be administered and implemented and how funds will be used. The regulations
allow States to share administrative and implementation activiiies with other
entities as long as the lead agency retains overall responsibility. Sharing
administrative arrangements must be governed by written contracts. In
addition, the regulations require States to submit applications annually.

Reports and Audits

Stateg are required to report annually to the Secretary of DHHS on how
they used their funds. Reports are to include information on the number of
children served, types and number of providers assisted, child care staff salaries
and compensation, improvements made in child care quality and availability, and
deacriptions of health and safety standards. States must also conduct program
audits and submit reports to the State legislature and the Secretary of DHHS.
The Secretary of DHHS must report to Congress annually on the State reports.

Federal Administrative Requirements

At the Federal level, the program is administered by the Administration of
Children and Families, DHHS. DHHS is required to coordinate all child care
activities within the agency and with similar activities in other Federal agencies.
DHHS is also required to publish a list of State child care standards at least
once every 3 years, give technical assistance to the States in operating their
block grant programs, and monitor State compliance with program
requirements.



STATUTORY LANGUAGE FOR THE
TITLE IV-A AT-RISK
CHILD CARE PROGRAM AND THE
CHILD CARE AND DEVELOPMENT
BLOCK GRANT PROGRAM
(P.L. 101-508)

Title IV-A At-Risk Child Care Program

SEC. 5081. GRANTS TO STATES FOR CHILD CARE.

(a) Rures GOVERNING PROVISION OF CHILD CARE 10 ELIGIBLE
FaMiLigs.—Section 402 (42 U.S.C. 609) is amended by adding at the
end the following:

‘“tiX1) Each State agency may, to the extent that it determines
that resources are available, provide child care in accordance with
paragraph (2) to any low income family that the State determines—

h"(A) i8 not receiving aid under the State plan approved under
this part,
“(5)0 needs such care in order to work; and

“lC) would be at risk of becoming eligible for aid under the

State plan approved under this part if such care were not pro-

v
“2) The State agency may provide child care pursuant to para-
graph (1) by—
“(A) providing such care directly;
“(B) arranging such care through providers by use of pur-
chase of service contracts or vouchers;
“(C) providing cash or vouchers in advance to the family;
‘(D) reimbursing the family; or
“(E) adopting such other a’rangements ¢~ the agency deems
appropriate.
‘“‘9%A) A family provided with child care under paragraph (1)
shall contribute to such care in accordance with a sliding scale for-
mula established by the State agency based on the family’s ability

to pay.

%) The State agency shall make payment for the cost of child
care provided under paragraph (1) with respect to a family in an
amount that is the lesser of—

‘i) the actual cost of such care; and
“Gi1) the applicable local market rate (as determined by the
State in accordance with regulations issued by the Secretary).

‘t4) The value of any child care provided or arranged (or any
amount received as paymen':éor such care or reimbursement for
costs incurred for the care) under this subsection—

29
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“(A) shall not be treated as income or as a deductible expense
for purposes of any other Federal or federally assisted program
that bases eligibilitzlfor or amount of benefits upon need; and

‘“‘B) may not be claimed as an employment-related expense for
pu fl.gg ;he credit under section 21 of the Internal Revenue

0 .

“5) Amounts expended by the State agency for child care under
paragraph (1) shall be treated as amounts for which payment may
be made to a State under section 403(n) only to the extent that— :

(3)‘(‘1(;3) such amounts are paid in accordance with paragraph

‘“AB) the care involved meets applicable standards of State
and local law;

“(C) the provider of the care—

“t) in the case of a provider who is not an individual
that provides such care solely to members of the family of
the individual, is licensed, regulated, or registered by the
State or locality in which the care is provided; and

“(ii) allows parental access; and

“(D) such amounts are not used to supplant any other Federal
or State funds used for child care services.

“(6XAXi) Each State shall prepare reports annually, beginning
with fiscal year 1993, on the activities of the State carried out with
funds made available under section 403(n).

“tii) The State shall make available for public inspection within
the State copies of each refort required bge this paragraph, shall
transmit a copy of each such report to the Secretary, and shall pro-
vide a copy of each such report, on request, to any interested public

agency.

“Giit) The Secretary shall annually compile, and submit to the
Congress, the State reports transmitted to the Secretary pursuant to
clause (ii).

“CB) Each report prepared and transmitted by a State under sub-
pa ph (A) shall set forth with respect to child care services pro-
vided under this subsection—

‘i) showing separately for center-based child care services,
group home child care services, family child care services, and
relative care services, the number of children who received such
services and the average cost of such services;

“ii) the criteria applied in determining eligibility or priority
for receiving services, and sliding fee schedules;

“6ii) the child care licensing and regulatory (including regis-
tration) requirements in effect in the State with respect to each
type of service specified in clause (i); and

“(iv) the enforcement policies and practices in effect in the
State which apply to licensed and regulated child care provid-
ers (including providers required to register).

““C) Within 12 months after the date of the enactment of this sub-
section, the Secretary shall establish uniform reporting requirements
for use by the States in preparing the information required by this
paragraph, and make such other provision as may be necessary or
appropriate to ensure that compliance with this subsection will not
be unduly burdensome on the States.

30
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‘“AD) Not later than July 1, 1992, the Secretary shall issue a report
on the implementation of this subsection, based on such in[ormation
as has been made available to the Secretary by the States.".

(b) PAYMENTS 10 STATES.—Section 403 (42 U.S.C. 603) is amended
by adding at the end the following:

“nX1) In addition to any payment under subsection (a) or (1), each
State shall be entitled to payment from the Secretary of an amount
equal to the lesser of—

‘“(A) the Federal medical assistance percentage (as defined in
section 1905(b)) of the expenditures by the State in providing
child care services pursuant to section 402(i), and in administer-
i';ﬁi the provision of such child care services, for any fiscal year;
a

‘“‘B) the limitation determined under paragraph (2) with re-
;pect to the State for the fiscal year.

“49XA) The limitation deternined under this paragraph with re-
spect to a State for any fiscal year is the amount that bears the
same ratio to the amount specified in su?faragraph (B) for such
fiscal year as the number of children residing in the State in the
second preceding fiscal year bears to the number of children resid-
ing in the United States in the second preceding fiscal year.

‘“YB) The amount spec;'ﬁed in this subparagraph is—

“(i) $300,000,000 for fiscal year 1991;

“ii) $300,000,000 for fiscal year 1992

“(iii) $300,000,000 for fiscal year 1993;

“(liv) $300,000,000 for fiscal year 1994; and

“wv) $300,000,000 for fiscal year 1995, and for each fiscal year
therea[ter.

“(C) If the limitation determined under subparagraph (A) with re-
spect to a State for a fiscal year exceeds the amount paid to the
tate under this subsection for the fiscal year, the limitation deter-
mined under this paragraph with res&ect to the State for the imme-
diately succeeding fiscal year shall be increased by the amount of
Ryt d for a fiscal his part
‘4 mounts appropriated for a fiscal year to carry out this pa
7_halll be made availabl;e for payments undg' this subsection for such

iscal year.”.
(c) X:IENDMENTS 70 GRANTS 10 STATES To IMPROVE CHILD CARE
LICENSING AND REGISTRATION REQUIREMENTS, AND To MONITOR
CHiLD CARE PRoVIDED 10 CHILDREN RECEIVING AFDC.—

(1) GRANTS INCREASED AND EXTENDED.—Section 402(§)(6‘)(D)
(42 US.C. 602(gk6XD)) is amended by insertin'g , and
8’.:50,000,330 for each of fiscal years 1992, 1993, and 199" before
the period.

(2) NEw PURPOSES FOR GRANTs.—Section 402(gX6XA) (42
US.C. 602(gk6XA)) is amended by striking “and to monitor
child care provided to children receiving aid under the State
plan approved under subsection (a)” and inserting ‘‘to enforce
standards with respect to child care provided to children under
this part, and to provide for the training of child care provid-
ers”.

(3) HALF OF GRANT REQUIRED TO BE EXPENDED FOR TRAINING
OF CHILD CARE PROVIDERs.—Section 402@gXk6) (42 US.C
602(gX6)) is amended by adding at the end the following:

Q
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‘YE) Each State to which the Secretary makes a grant under this
paragraph shall expend not less than 50 grcent of the aniount of
the dgrant to provide for the training of child care providers."

(d) CoORDINATION WiITH OTHER PROGRAMS FOR CHILDREN.—Sec-
tion 4 7) (42 US.C. 602(gX7)) is amended by inserting “‘and sub-
section (i) after “this subsection’.

(e) EFrEctivE DATE.—Except as otherwise expressly provided, the

%;eomfmenu made by this section shall take effect on October 1,
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Child Care and Development Block Grant Program

SEC. 5082. CRILD CARE AND DEVELOPMENT BLOCK GRANT.
Chapter 8 of subtitle A of title IV of the Omnibus Budget Recon-
ciliation Act of 1981 (Public Law 97-85) is amended—
(1) by redesignating subchapters C, D, and E, as subchapters
D, E, and F, respectively; and
(2) by inserting after subchapter B the following new subchap-
ter:

“Subchapter C—Child Care and Development Block Grant

“SEC. 658A. SHORT TITLE.

“This subchapter may be cited as the ‘Child Care and Develop-
ment Block Grant Act of 1990".

“SEC. 658B. AUTKORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated to carry out this sub-
chapter, $750,000,000 for fiscal year 1991, $825,000,000 for fiscal
year 1992, $925,000,000 for fiscal year 1998, and such sums as may
be necessary for each of the fiscal years 1994 and 1995.

“SEC. 658C. ESTABLISEMENT OF BLOCK GRANT PROGRAM.

“The Secretary is authorized to make grants to States in accord-
ance with the provisions of this subchapter.
“SEC. $58D. LEAD AGENCY.

“(a) DESIGNATION.—The chief executive officer of a State desiring
to receive a grant under this subchapter shall designate, in an ap-
plication submitted to the Secretary under section 658E, an appro-
priate State agency that complies with the requirements of subsec-
tion (b) to act as the lead agency.

‘“(b) DuTiES.—

“(1) IN GENERAL.—The lead agency shall—

‘“CA) administer, directly or through other State agencies,
the financial assistance received under this subchapter by
the State;

‘(B) develop the State plan to be submitted to the Secre-
tary under section 658E(a);

“4C) in conjunction with the development of the State
plan as required under subparagraph (B), hold at least one
hearing in the State to provide to the public an opportunity
to comment on the provision of child care services under
the State plan; and

“(D) coordinate the provision of services under this sub-
chapter with other Federal, State and local child care and
early childhood development programs.

33




‘‘3) DevELOPMENT OF PLAN.—In the development of the State
plan described in paragraph (IXB), the ncy shall con-
sult with appropriate representatives of units of general purpose
local government. Such consultations may include consideration
of local child care needs and resources, the effectiveness of exist-
ing child care and early childhood development services, and
the methods by which funds made available under this sub-
chapter can be used to effectively address local shortages.

“SEC. 658B. APPLICATION AND PLAN. .

‘Ya) APpPLICATION.—T0 be eligible to receive assistance under this
subchapter, a State shall prepare and submit to the Secretary an ap-
plication at such time, in such manner, and containing such infor-
mation as the Secretary shall by rule require, including—

. ‘(1) an assurance that the State will comply with the require-

ments of this subchapter; and

" ‘(%) a State plan that meets the requirements of subsection (c).

“(d) Periop COVERED BY PLAN.—The State plan contained in the
ylication under subsection (a) shall be designed to be implement-

‘(1) during a 3-year period for the initial State plan; and
“(%) during a 2-year period for subsequent State plans.
‘Yc) REQUIREMENTS OF A PLAN.—
“(1) LEAD AGENCY.—The State 5plcm shall identify the lead
ncy designated under section 658D.
‘“(2) PoLicIES AND PROCEDURES.—The State plan shall:
‘YA) PARENTAL CHOICE OF PROVIDERS.—Provide assur-
ances that—

‘(i) the parent or parents of each eligible child
within the State who receives or is offered child care
services for which financial assistance is provided
under this subchapter, other than through assistance
pm’feided under paragraph ($XC), are given the option
either—

“() to enroll such child with a child care pro-
vider that has a grant or contract for the provision
of such services; or

“(TI) to receive a child care certificate as defined
in section 658P(%);

‘“lii) in cases in which the parent selects the option
described in clause (iXI), the child will be enrolled with
the eligible provider selected by the parent to the maxi-
mum aten;fmctioabk; and

“Gii) child care certificates offered to parents select-
ing the option described in clause GXII) shall be of a
value commensurate with the subsidy value of child
care services provided under the option described in
clause (iXT);

except that nothing in this sub ph shall require a
State to have a child care certificate program in operation
prior to October 1, 1992.

‘YB) UNLIMITED PARENTAL ACY%SS.—Provide assurances
that procedures are in t within the State to ensure that
child care providers provide services for which assist-
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ance is made available under this subchapter afford par-
ents unlimited access to their children and to the providers
caring for their children, during the normal hours of oper-
ation of such providers and whenever such children are in
the care of such providers. :

‘YC) PARENTAL COMPLAINTS.—Provide assurances that the
State maintains a record of substantiated parental com-
plaints and makes information regarding such parental
complaints available to the public on request.

‘‘D) CONSUMER EDUCATION.—Provide assurances that
consumer education information will be made available to
farents and the general public within the State concerning

icensing and_regulatory requirements, complaint proce-
dures, and policies and practices relative to child care serv-
ices within the State.

‘(E) COMPLIANCE WITH STATE AND LOCAL REGULATORY RE-
QUIREMENTS.—Provide assurances that—

“6) all providers of child care services within the
State for which assistance is provided under this sub-
chapter comply with all licensing or regulatory require-
ments lincluding registration requirements) applicable
under State and local law; and
“(ii) providers within the State that are not required
to be licensed or regulated under State or local law are
required to be registered with the State prior to pay-
ment being made under this subchapter, in accordance
with procedures designed to facilitate appropriate pay-
ment to such providers, and to permit the State to fur-
nish information to such providers, including informa-
tion on the availability of health and safety training,
technical assistance, and any relevant information per-
taining to regulatory requirements in the State, and
that such providers shall be permitted to relgister with
the State after selection by the parents of eligible chil-
dren and before such tpaymcnt is made.
This subparagraph shall not be construed to prohibit a
State from imposing more stringent standards and licens-
ing or regulatory requirements on child care providers
within the State that provide services for which assistance
is provided under this subchapter than the standards or re-
uirements imposed on other child care providers in the
tate.

“(F) ESTABLISHMENT OF HEALTH AND SAFETY REQUIRE-
MENTS.—Provide assurances that there are in effect within
the State, under State or local law, regiuircments designed
to protect the health and safety of children that are appli-
cable to child care providers that provide services for which
assistance is made available under this subchapter. Such
requirements shall include—-

“(i) the prevention and control of infectious diseases
(including immunization);

“(ii) building and physical premises safety; and

“(iii) minimum health safety training appropri-
ate to the provider setting.
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Nothing in this subparagraph shall be construed to require
the establishment of additional health and safety require-
ments for child care providers that are subject to health
and safety requirements in the categories described in this
sn;lzamgmph on the date of enactment of this subchapter
under State or local law.

“UG) COMPLIANCE WITH STATE AND LOCAL HEALTH AND
SAFETY REQUIREMENTS.—Provide assurances that proce-
dures are in effect to ensure that child care providers
within the State that provide services for which assistance
is provided under this subchapter comply with all applica-
ble State or local health and safely requirements as de-
scribed in subparagraph (F).

“(H) REDUCTION IN STANDARDS.—Provide assurances that
if the State reduces the level of standards applicable to
child care services provided in the State on the date of en-
actment of this subchapter, the State shall inform the Sec-
retary of the rationale for such reduction in the annual
report of the State described in section 658K.

“) REVIEW OF STATE LICENSING AND REGULATORY RE-
QUIREMENTS.—Provide assurances that not later than 18
months after the date of the submission of the application
under section 658E, the State will complete a full review of
the law applicable to, and the licensing and regulatory re-
?uirements and policies of, each licensing agem.g that mﬂ'

ates child care services and programs in the State un
the State has reviewed such law, requirements, and policies
in the 3-year period ending on the date of the enactment of
this subchapter.

“(J) SuPPLEMENTATION.—Provide assurances that funds
received under this subchapter by the State will be used
only to s’:fplement. not to supplant, the amount of Federal,
State, and local funds otherwise expended for the support
o[ child care services and related programs in the State.

“(8) USE OF BLOCK GRANT FUNDS.—

“(A) GENERAL REQUIREMENT.—The State plan shall pro-
vide that the State wiil use the amounts provided to the
State for each fiscal year under ¢this subchapter as required
under subparagraphs (B) and (C).

“(B) CHILD CARE SERVICES.—Subject to the reservation
contained in subparagraph (C), the State shall use amounts
provided to the State for each fiscal year under this sub-
chapter for—

“6i) child care services, that meet the requirements of
this subchapter, that are provided to eligible children
in the State on a sliding fee scale basis using funding
methods provided for in section 658E(cX2XA), with pr-
ority being iiven for services provided to children of
families with very low family incomes (taking into con-
aidemtionr‘zi family size) and to children wit} special

a
‘“(ii) activities designed to improve the ..vailability
and quality of child care. p

Jb
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“{C) ACTIVITIES TO IMPROVE THE QUALITY OF CHILD CARE
AND TO INCREASE THE AVAILABILITY OF EARLY CHILDHOOD
DEVELOPMENT AND BEFORK- AND AFTER-SCHOOL CARE SERV-
IcEs.—The State shall reserve 25 percent of the amounts
provided to the State for each fiscal year under this sub-
chapter to carry out activities designed to imprave the qual-
ity of child care (as described in section 658G) and to pro-
vide before- and after-school and early childhood develop-
ment services (as described in section 658H).

“(4) PAYMENT RATES.—

“(A) IN GENERAL.—The State plan shall provide assur-
ances that payment rates for the provision c()if child care
services for which assistance is provided under this sub-
chapter are sufficient to ensure equal access for eligible
children to comparable child care services in the State or
substate area that are provided to children whose parents
are not eliﬁ'ble to receive assistance under tnis subchapter
or for child care assistance under any other Federal or
State programs. Such payment rates shall take into account
the variations in the costs of providing child care in differ-
ent settings and to children of different age groups, and the
additional costs of providing child care for children with
special needs.

‘“(B) Construction.—Nothing in this paragraph shall be
construed to create a private right of action.

“5) SLIDING FEE SCALE.—The State plan shall provide that
the State will establish and periodically revise, by rule, a slid-
ing fee scale that provides for cost sharing by the families that
receive child care services for which assistance is provided
under thiz subchapter.

“td) ApPrROVA: OF APPLICATION.—The Secretary shall approve an
application that satisfies the requirements of this section.

“SEC. 658F. LIMITATIONS ON STATE ALLOTMENTS.
‘“la) No ENTITLEMENT TO CONTRACT OR GRANT.—Nothing in this
subchapter shall be construed—

“(1) to entitle any child care provider or recipient of a child
care certificate to any contract, grant or benefit;-or

“(2) to limit the right of any State to impose additional limi-
tations or conditions on contracts or grants funded under this
subchapter.

“(b) CONSTRUCTION OF FACILITIES.—

“(1) IN GENERAL.—No funds made available under this sub-
chapter shall be expended for the purchase or improvement of
land, or for the purchase, construction, or permanent improve-
ment (other than minor remodeling) of any building or facility.

“(2) SECTARIAN AGENCY OR ORGANIZATION.—In the case of a
sectarian agency or organization, no funds made available
under this subchapter may be used for the purposes described in
paragraph (1) except to the extent that renovation or repair is
necessary to bring the facility of such agency or organization
into compliance with health and safety requirements referred to
in section 658 E(cXEXF).
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“SEC. 868G. ACTIVITIES TO IMPROVE THE QUALITY OF CHILD CARE.

“A State that receives financial assistance under this subchapter
shall use not less than 20 percent of tihe amounts reserved by such
State under section 658E(cXSXC) for each fiscai year for one or more
of the following:

1) RESOURCE AND REFERRAL PROGRAMS.—Operating directly
or providing financial assistance to private nonprofit organiza-
tions or public organizations (including units of general purpose
local government) for the development, establishment, expan-
sion, operation, and coordination of resource and referral pro-
grams specifically related to child care.

“?) GRANTS OR LOANS TO ASSIST IN MEETING STATE AND
LOCAL STANDARDS.—Making fmnts or providing loans to child
care providers to assist such providers in meeting applicable
State and local child care standards.

“43) MONITORING OF COMPLIANCE WITH LICENSING AND REGU-
LATORY REQUIREMENTS.—Improving the monitoring of compli-
ance with, and enforcement of, State and local licensing and
regulatory requirements (including registration requirements).

“U) TRAINING.—Providing training and technical assistance
in areas appropriate to the provision of child care services, such
as training in health and safety, nutrition, first aid, the recog-
nition of communicable diseases, child abuse detection and pre-
vention, and the care of children with special needs.

“(5) CoMPENSATION.—Improving salaries and other compensa-
tion paid to full- and part-time staff who provide child care
services for which assistance is provided under this subchapter.

“SEC. 658H. EARLY CHILDHOOD DEVELOPMENT AND BEFORE- AND AFTER-

SCHOOL SERVICES.

“a) IN GENERAL.—A State that receives financial assistance
under this subchapter shall use not less than 75 percent of the
amounts reserved by such State under section 658E(cXSXC) for each
fiscal year to establish or expand and conduct, through the provi-
sion of grants or contracts, early childhood development or before-
and after-school child care programs, or both.

‘b) ProGram DESCRIPTION.—Programs that receive assistance
under this section shall—

“(1) in the case of early childhood development programs,
consist of services that are not intended to serve as a substitute
for a compulsory academic programs but that are intended to
provide an environment that enhances the educational, social,
c:ﬁuml, emotional, and recreational development of children;
a

“(9) in the case of before- and after-school child care pro-

m—

“C(A) be provided Monday through Friday, including
school holidays and vacation periods other than legal
public holidays, to children attending early childhood de-
velopment programs, kindergarten, or elementary or second-
ary school classes during such times of the day and on such
dania that regular instructional services are not in session;
a

ERIC 35.

o




33

“(B) not be intended to extend or replace the regular aca-
demic program.

“lc) PRIORITY FOR ASSISTANCE.—In awarding grants and contracts
under this section, the State shall give the highest priority to geo-
graphic areas within the State that are eligible to receive grants
under section 1006 of the Elementary and Secondary Education Act
of 1965, and shall then give priority to—

“(1) any other areas with concentrations of poverty; and
“2) any areas with very high or very low population densi-
ties. :

“SEC. 6581. ADMINISTRATION AND ENFORCEMENT.

“(a) ADMINISTRATION.—The Secretary shall—

“(1) coordinate all activities of the Department of Health and
Human Services relating to child care, and, to the maximum
extent practicable, coordinate such activities with similar ac-
tivities of other Federal entities;

“2) collect, publish and make available to the public a list-
i':ii of State child care standards at least once every 8 years;
a

“(3) provide technical assisiance to assist States to carry out
this subchapter, including assistance on a reimbursable basis.

“(b) ENFORCEMENT.—

“(1) REVIEW OP COMPLIANCE WITH STATE PLAN.—The Secre-
tary shall review and monitor State compliance with this sub-
chapter and the plan approved under section 658E(c) for the
State, and shall have the power to terminate payments to the
State in accordance with paragraph (2).

“(2) NONCOMPLIANCE.—

“YA) IN GENERAL.—If the Secretary, after reasonable
n’?;ice to a State and opportunity for a hearing, finds
that—

“(i) there has been a failure by the State to comply
substantially with any provision or requirement set
forth in the plan approved under section 658E(c) for
the(Ssate; ol’;e f for which

“Gi) in the operation of any program for which as-
sistance is provided under this su%:ahapter there is a
failure by the State to comply substantially with any

rovision of this subchapter;

the Secretary shall notify the State of the finding and that
no further payments may be made to such State under this
subchapter (or, in the case of noncompliance in the oper-
ation of a program or activity, that no further payments to
the State will be made with respect to such program or ac-
tivity) until the Secretary is satisfied that there i3 no longer
any such failure to comply or that the noncompliance will
be Pmnﬂly corrected.

(B) ADDITIONAL SANCT:ONS.—In the case of a finding of
noncompliance n:ade pursuant to subparagraph (A), the
Secretary may, in ition to imposing the sanctions de-
scribed in such subparagraph, im other appropriate
sanctions, including recoupment of money improperly ex-
pended for purposes prohibited or not authorzed by this
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subchapter, and disqualification from the receipt of finan-
cial assistance under this subchapter.

“C) Norice.—The notice required under subparagraph
(A) shall include a specific identification of any additional
sanction being imposed ynder subparagraph (B).

‘“3) ISSUANCE OF RULES.—The Secretary shall establish by
rule procedures for—

‘“{A) receiving, processing, and determining the validity
of complaints concerning any failure of a State to comply
w'z;gu the State plan or any requirement of this subchapter;
a

“(B) imposing sanctions under this section.

“SEC. 658J. PAYMENTS.

“la) IN GENERAL.—Subject to the availability of appropriations, a
‘State that has an application approved by the Secretary under sec-
tion 658E(d) shall be entitled to a fayment under this section for
each fiscal year in an amount equal to its allotment under section
6580 for such fiscal year.

“(d) MeTHOD OF PAYMENT.—

‘1) IN GENERAL.—Subject to paragraph (2), the Secretary may
make payments to a State in installments, and in advance or by
way of reimbursement, with necessary adjustments on account
of overpayments or underpayments, as the Secretary may deter-
mine.

“(?) LiMITATION.—The Secre may not make such pay-
ments in a manner that prevents the State from complying with
the requirement specified in section 658E(cXS).

‘“lc) SPENDING oF FUNDS BY STATE.—Payments to a State from the
allotment under section 6580 for any fiscal year may be expended by
the State in that fiscal year or in the succeeding fiscal year.

“SEC. 658K. ANNUAL REPORT AND AUDITS.

‘“la) ANNUAL REPORT.—Not later than December 31, 1992, and an-
nually thereafter, a State that receives assistance under this sub-
chapter shall prepare and submit to the Secretary a report—

‘(1) specifying the uses for which the State expended funds
svecified und:rﬁmgmph (3) of section 658E(c) and the amount
of funds expe for such uses;

‘?) containing available data on the manner in which the
child care needs of families in the State are being fulfilled, in-
cludinq information concerning—

(A) the number of children being assisted with funds
provided under this subchapter, and under other Federal
child care and pre-achool ;

‘“(B) the type and numzr of child care programs, child
c;::e viders, caregivers, and support personnel located in
t tate;

‘“(C) salaries and other eom_femtiou paid to full- and
part-time staff who provide child care services; and

‘YD) activities in the State to encourage public-private
parinerships that promote business involvement in meeting
child care needs;

“o dacriba'ng the extent to which the affordability and
availability of child care services has increased,
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“%) if applicable, describing, in either the first or second such
report, the findings of the review of State licensing and regula-
tory requirements and policies described in section 658E(c), in-
cluding a description of actions taken by the State in response
to such reviews; .

“(5) containing an explanation of any State action, in accord-
ance with section 658E, to reduce the level of child care stand-
ards in the State, if arplicable; and

“(6) describing the standards and health and safety require-
ments applicable to child care providers in the State, including
a description of State efforts to improve the quality of child

care;
during the period for which such report is required to be submitted.
“b) AupIrs.—

“1) REQUIREMENT.—A State shall, after the close of each pro-
gram period covered by an application approved under section
658E(d) cudit its expenditures during such program period from
amounts received under this subchapter.

“42) INDEPENDENT AUDITOR.—Audits under this subsection
shall be conducted by an entity that is independent of any
aferwy administering activities that receive assistance under
this subchapter and be in accordance with generally accepted
auditing principles.

“(8) SusmissioNn.—Not later than 30 days after the completion
of an audit under this subsection, the State shall submit a copy
of the audit to the legislature of the State and to the Secretary.

“(4) REPAYMENT OF AMOUNTS.—Each State shall repay to the
United States any amounts determined through an audit under
this subsection not to have been expended in accordance with
this subchapter, or the Secretary may offset such amounts
afainst any other amount to which the State is or may be enti-
tles under this subchapter.

“SEC. 658L. REPORT BY SECRETARY.

“Not later than July 31, 1993, and annually thereagier, the Secre-
tary shall [enegane and submit to the Committee on Education and
Labor of t ouse of Representatives and the Committee on Labor
and Human Resources of the Senate a report that contains a sum-
mary and analysis of the data and information provided to the Sec-
retary in the State reports submitted under section 658K. Such
report shall include an assessment, and where appropriate, recom-
mendations for the Congress concerning efforts that should be un-
dertaken to improve the access of the public to quality and afford-
able child care in the United States.

“SEC. 658M. LIMITATIONS ON USE OF FINANCIAL ASSISTANCE FOR CERTAIN
PURPOSES.

‘“a) SECTARIAN PURPOSES AND AcTIvITIES.—No financial assist-
ance provided under this subchapter, pursuant to the choice of a
parent under section 658E(cX2XAXiXD) or through any other grant or
contract under the State plan, shall be expended for any sectarian
purpose or activity, including sectarian worship or instructiu:.

“®) Turrion.—With regard to services prouvided to students en-
rolled in grades 1 through 12, no financial assistance provided
under this subchapter shall be expe for—




% ‘(1) any services provided to such students during the regular
school day;

‘“9) any services for which such students receive academic
credit toward graduation; or

“(3) any instructional seryices which supplant or duplicate
the academic program of any public or private school.

“SEC. 658N. NONDISCRIMINATION.
‘(a) RELIGIOUS NONDISCRIMINATION.—

‘(1) CoNSTRUCTION.—nothing in this section shall be con-
strued to modify or affect the provisions of any other Federal
law or regulation that relates to discrimination in employment
on the basis of religion.

‘(B) ExXCEPTION.—A sectarian organization may require
that employees adhere to the religious tenets and teachings
of such organization, and such organization may reguire
that employees adhere to rules forbidding the use of drugs
or alcohol.

‘C2) DISCRIMINATION AGAINST CHILD.—

“fA) IN GENERAL.—A child care provider (other than a
family child care provider) that receives assistance under
this subchapter shall not discriminate against any child on
the basis of religion in providing child care services.

‘‘B) NON-FUNDED CHILD CARE SLOTS.—Nothing in this
section shall prohibit a child care provider from selecting
chilaren for child care slots that are not funded directly
with assisiance provided under this subchapter because
such children or their family members participate on a reg-
ular basis in other activities of the organizution that owns
or operates such provider. '

‘(3) EMPLOYMENT IN GENERAL.—

‘YA) PromuiBITION.—A child care provider that receives
assistance under this subchapter shall not discriminate in
employment on the basis of the religion of the prospective
employee if such employee’s primary responsibility is or will
be working directly with children in the provision of child
care services.

‘“(B) QUALIFIED APPLICANTS.—If two or more prospective
employees are qualified for any position with a child care
provider receiving assistance under this subchapter, noth-
ing in this section shall prohibit such child care provider
from employing a prospective employee who is already par-
ticipating on a regular basis in other activities of the orga-
nization that owns or operates such provider.

‘“C) PreSenT EMPLOYEES.—This paragraph shall not
apply to employees of child care providers recciving assist-
ance under this subchapter if such employees are employed
with the provider. on the date of enactment of this subchap-
ter.

‘“l4) EMPLOYMENT AND ADMISSION PRACTICES.—Notwithstand-
ing paragraphs (1XB), (2), and (8), if assistance provided under
this subchapter, and any other Federal or State program,
amounts to 80 percent or more of the operating budget of a
child care provider that receives such assistance, the Secretary
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shall not permit such provider to receive any further assistance
under this subchapter unless the grant or contract relating to
the financial assistance, or the employment and admissions
policies of the provider, specifically provides that no person
with responsibilities in the operatipn of the child care program,
project, or activity of the provider will discriminate against any
individual in employment, if such employee’s primary. responsi-
bility is or will be working directly with children in the provi-
sion of child care, or admissions because of the religion of such
individual.

“(b) Errect ON STATE Law.—Nothing in this subchapter shall be
construed to supersede or modify any provision of a State constitu-
tion or State law that prohibits the expenditure of public funds in
or by sectarian institutions, except that no provision of a State con-
stitution or State law shall be construed to prohibit the expenditure
in or by sectarian institutions of any Federal funds provided under
this subchapter.

“SEC. 6580. AMOUNTS RESERVED; ALLOTMENTS.
‘“la) AMCUNTS RESERVED.—

“(1) TERRITORIES AND P0SSESSIONS.—The Secretary shall re-
serve not to exceed one half of 1 percent of the amount appropri-
ated under this subchapter in each fiscal year for payments to
Guam, American Samoa, the Virgin Islands of the United
States, the Commonwealth of the Northern Mariana Islands,
and the Trust Territory of the Pacific Islands to be allotted in
accordance with their respective needs.

“(2) INDIANS TRIBES.—The Secretary shall reserve not more
than 8 percent of the amount appmfn'ated under section 658B
in each fiscal year for payments to Indian tribes and tribal or-

niza'ions with applications approved under subsection (c).

“(b) STATE ALLOTMENT.—

‘(1) GENERAL RULE.—From the amounts appropriated under
section 658B for each fiscal year remaininf after reservations
under subsection (a), the Secretary shall allot to each State an
amount equal to the sum of—

‘“{A) an amount that bears the same ratio to 50 fercent of
such remainder as the product of the young child factor of
the Stat> and the allotment percentage of the State bears to
the sum of the corresponding products for all States; and

‘“(B) an amount that bears the same ratio to 50 percent of
such remainder as the product of the school lunch factor of
the State and the allotment percentage of the State bears to
the sum of the corresponding products for all States.

‘“‘2) YounG cHILD mcmn.—-1ﬁe term ‘young child factor'
means the ratio of the number of children in the State under 5
years of age to the number of such children in all States as pro-
vided by the most recent annual estimates of population in the
States by the Census Bureau of the Department of Commerce.

“(8) Scroor LuncH FACTOR.—The term ‘school lunch factor'
means the ratio of the number of children in the State who are
receiving free or reduced price lunches under the school lunch
program established under the National School Lunch Act (42
U.S.C. 1751 et seq.) to the number of such children in all the
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States as determined annually by the Department of Agricul-
ture.

“(4) ALLOTMENT PERCENTAGE.—

‘“YA) IN GENERAL.—The allotment percentage for a State
is determined by dividirg the per capita income of all indi-
viduals in the United Staies, by the per capita income of
all individuals in the State.

“AB) LiMitaTIiONS.—If an allotment percentuge deter-
mined under subparagraph (A)—

“(i) exceeds 1.2 percent, then the allotment percentage
of that State shall be considered to be 1.2 percent; and

“Gii) is less than 0.8 percent, then the allotment per-
centage of the State shall be considered to be 0.8 per-
cent.

‘“CC) PER CAPITA INCOME.—For purposes of subparagraph
(A), per capita income shall be—

“(i) determined at 2-year intervals;

“(ii) applied for the 2-year period beginning on Octo-
ber 1 of the first fiscal year beginning on the date such
determination is made; and

“Giii) equal to the average of the annual per capita
incomes for the most recent period of § consecutive
years for which satisfactory data are available from
the Department of Commerce at the time such determi-
nation is made.

“(c) PAYMENTS FOR THE BENEFIT OF INDIAN CHILDREN.—

1) GENERAL AUTHORITY.—From amounts reserved under
subsection (aX2), the Secretary may make grants to or enter into
contracts with Indian tribes or tribal organizations that submit
applications under this section, for the planning and carrying
oult,c of programs or activities consistent with the purposes of this
su pter.

“(9) APPLICATIONS AND REQUIREMENTS.—An application for a
grant or contract under this section shall provide that:

“CA) CoORDINATION.—The applicant will coordinate, to
the maximum extent feasible, with the lead agency in the
State or States in which the applicant will carry out pro-
grams or activities under this section.

‘YB) SERVICES ON RESERVATIONS.—In the case of an ap-
plicant located in a State other than Alaska, California, or
Oklahoma, programs and activities under this section will
be carried out on the Indian reservation for the benefit of
Indian children.

“C) Reporrs AND AUDITS.—The gpplicant will make
such reports on, and conduct such audits of, programs and
activities under a grant or contract under this section as
the Secretary may require.

‘8) CONSIDERATION OF SECRETARIAL APPROVAL.—In deter-
mining whether to approve an application for a grant or con-
tract under this section, the Secretary shall take into consider-
ation—

“CA) the availobility of child care services provided in ac-
cordance with this subchapter by the State or States in
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which the applicant proposes to carry out a program to pro-
vide child care services; and

‘“U‘B) whether the applicant has the ability (including
shkills, personnel, resources, community support, and other
necessary components) to satisfactorily carry out the pro-
posed program or activity. '

‘4) THREE-YEAR LIMIT.—Grants or contracts under this sec-
tion shall be for periods not to exceed 8 years.

‘“(5) DUAL ELIGIBILITY OF INDIAN CHILDREN.—The awarding
of a grant or contract under this section for [)rogmms or activi-
ties to be conducted in a State or States shall not affect the eli-
gibility of any Indian child to receive services provided or to
participate in programs and activities carried out under a grant
to the State or States under this subchapter.

‘““d) DaTA AND INFORMATION.—The Secretary shall obtain from
each appropriate Federal agency, the most recent data and informa-
tion necessary to determine the allotments provided for in subsection

‘le) REALLOTMENTS.—

“(1) IN GENERAL.—Any portion of the allotment under subsec-
tion (b) to a State that the Secretary determines is not required
to carry out a State plan approved under section 658E(d), in the
period for which the allotment is made available, shall be real-
lotted by the Secretary to other States in proportion to the origi-
nal allotments to the other States.

“(2) LIMITATIONS.—

‘“A) RepucrioNn.—The amount of any reallotment to
which a State is entitled to under paragraph (1) shall be
reduced to the extent that it ex the amount that the
Secretary estimates will be used in the State to carry out a
State plan approved under section 658E(d).

‘“Y‘B) REALLOTMENTS.—The amount of such reduction
shall be similarly reallotted among States for which no re-
duction in an allotment or reallotment is required by this
subsection.

“(3) AMOUNTS REALLOTTED.—For purposes of any other section
of this subchapter, any amount reallotted to a State under this
subsection shall be considered to be part of the allotment made
under subsection (b) to the State.

“(f) DEFINITION.—For the purposes of this section, the term ‘State’
includes only the 50 States, the District of Columbia, and the Com-
monwealth of Puerto Rico.

“SEC. 658P. DEFINITIONS.
“As used in this subchapter:

‘(1) CAREGIVER.— term ‘caregiver’ means an individual
who provides a service directly to an eligible child on a person-
to-person basis.

2) CHILD CARE CERTIFICATE.—The term ‘child care certifi-
cate’ means a certificate (that may Se a check or other disburse-
ment) that is issued by a State or local government under this
subchapter directly to a parent who may use such certificate
only as payment for child care services. Nothing in this sub-
chapter shall preclude the use of such certificates for sectarian
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child care services if freely chosen by the parent. For purposes of
this subchapter, chil{i- care certificates shall not be considered
to be grants or contracts.

‘‘3) ELEMENTARY ScHoOL.—The term ‘elementary school’
means a day or residential school that provides elementary edu-
cation, as determined under State law.

‘“‘4) Er1GiBLE cHILD.—The term ‘eligible child’' means an in-
dividual—

‘“lA) who is less than 13 years of age;

‘‘B) whose family income does not exceed 75 percent of
the State median income for a family of the same size; and

“(C) who—

“t) resides with a parent or parents who are working
or attending a job training or educational program; or

‘“lii) is receiving, or needs to receive, protective serv-
ices and resides with a parent or parents not described
in clause (i).

“(5) ELIGIBLE CHILD CARE PROVIDER.—The term ‘eligible child
care provider' means—

“(A) a center-based child care provider, a “iroup home
child care provider, a family child care provider, or other
provider o/}:'hild care services for compensation that—

“G) is licensed, regulated, or registered under State
law as described in section 658E(cX2XE); and

“(ii) satisfies the State and local requirements, in-
cluding those referred to in section 658?0(2)(1");
applicable to the child care services it provides; or

‘“‘B) a child care provider that is 18 years of aie or older
who provides child care services only to eligible children
who are, by affinity or consanguinity, or by court decree,
the grandchild, niece, or nephew of such provider, if such
provider is registered and complies with any State require-
melr;et& that govern child care provided by the relative in-
vo

‘“46) FaMILY CHILD CARE PROVIDER.—The term ‘family child
care provider’' means one individual who provides child care
services for fewer than 24 hours per day, as the sole caregiver,
and in a private residence.

“(?) INDIAN TRIBE.—The term ‘Indian tribe’ has the meani

juen it in section 4(b) of the Indian Self-Determination a

%gm Assistance ATc'tw(% US%Mb(b ' he

“ D AGENCY.— term ' agency’ means the agency
designated under section 658B(a).

‘“(9) PARENT.—The term ‘parent’ includes a legal guardian or
other person standing in loco parentis.

“(10) SECONDARY ScHOOL.—The term ‘secondary school’ means
a day or residential school which provides secondary education,
as determined under State law.

‘“(11) SECRETARY.—The term ‘Secretary’ means the Secretary
of Health and Human Services unless the context specifies oth-
erwise.

‘“(18) SLIDING FEE SCALE.—The term ‘sliding fee scale’ means
a system of cost sharing by a family based on income and size
of the family. v
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“13) StaTE.—The term ‘State’ means any of the several
Stat:s. the District of Columbia, the Virgin Islands of the
United States, the Commonuwealth of Puerto Rico, Guam, Amer-
ican Samoa, :h: Commonwealth of the Northern Mariana Is-
lands, and the rust Territory of the Pacific Islands.

“C14) TRIBAL ORGANIZATION.—The term ‘tribal organization’
has the meani%given it in section 4(c) of the Indian Self-Deter-
mination and Education Assistance Act (25 U.S.C. 450b(c)).

4SEC. 658Q. PARENTAL RIGHTS AND RESPONSIBILITIES.

“Nothing in this subchapter shall be construed or applied in any
manner to infringe on or usurp the moral and legal rights and re-
sponsibilities of parents or legal guardians.

“SEC. 658R. SEVERABILITY.

“If any provision of this subchapter or the application thereof to
any person or circumstance is held invalid, the invalidity shall not
affect other rovisions of applications of this subchapter which can
be given effect without regard to the invalid provision or applica-
uolr: gnd to this end the provisions of this subchapter shall be sever-
adle.".
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PROPOSED REGULATIONS,
TITLE IV-A AT-RISK
CHILD CARE PROGRAM AND
INTERIM FINAL REGULATIONS,
CHILD CARE AND DEVELOPMENT
BLOCK GRANT PROGRAM

Title IV-A At-Risk Child Care Program

they may be required by the {V-A
gency to leave their children in child

e ar: 19g2ments while they ettend

ndatory work end ireining activities.
BuNt is uls) inpotiant in protecting the
gustyntecd nature of trensitionsl child
cere Denefits. Employed families conld
well lokg sccess to child cere services of
their chd{ce and the guarentes would be
substentiNly reduced if special
stendards Yere allowed. ermore, it
would be arRjthetical to our oversll

of supportingthe fsmily in its quest Tor
Independence \nd self-sufficlency to
intesfere in s0 phgsonel and critice) o
decision es who (!l take cere of one's
children while one\must be eway fromn
them.

Applicable Standard

Section $02(gH)(B)(iN of the Socisl
Security Act limits federd financiel
participalion {FFP) for chiN} care
provided to eligible AFDC Nciplents
ond former AFDC reclpion!o child
care which meets “spplicableytenderds
of Stalc and local law.” This pyvision is
contsined in the fine' regulationist
§ 255.4(c}2) which slo Included "Jribel
lew, where spplicable.” Questions \ave
stisen about the meaning of thie
provision: the purpose of the proposed
regulation is to clerify the moanlna of
spplicable standaerde.

Child care for which there sre no
appliceble stenderds, i.e., no licensing ¢
reguletory requirements set by the Stafe
or locality that specifically segulates
=hild care, is legel care. Under the
Pamily By rt Acl. such uu !o
lvnllcbh nte

!o llwbh l
tnnnluonal

care. For exgfaple. if o
State tose oot 1 l:. fomi t:r.:o cote
ers
chudnn.oud:wouku md.llth-
ceretaker rolative selectsfhet provider.
the Stets must pay for tyé cere. in
addition, if e provider |§ axempt from
child care licensing reguirements for
ressons other then tyfe source of
peyment. a g.. 8 secferion child care
cunter, such cure Would be legel
because there anyf no spplicsble
standaerds. Child cere for which there
wre no stsndepe will not be effected by

this proposed lstion.
p-d itig 'c'h'lrd care slendards thet
..J licsble are unaifecied
by! n tegulation. Child care

provide, und« section 402{g) bn

licensure laws that include standanis
which sddress healih and safaty
conditions end other aspects of care
provided et child cere centers. Sin
these are standarde that have gengtal
applicability. thay spply to title IY-A
child care.

List of Subjects in 45 CFR
Part 255

Aid to Families with Dependent
Children, Grant programs—socisl
programs. Employment, educstion end
treining, Day cers.

However, wm.::mu impoge child Part 257
care standards end regulatiofs on Day care. Grent progreme—-socla!
E;::g’b:.““:" "E“:l’“" t e“:: programs, rlponln; and recordkeeping
‘The question nndlr "D.'* M"' ents. 1,
“"‘a’.".&’“ y su{fe?. istes no general M—mm
for child care which v -mnoumn ; )
child care req in the Steta, but | Amistani Secreiary for Fomily Support.
which does not meef an sdditional set of |  Approved: Apeil 28, 1081,
mutnmu oh apply only o Lovis W. Sullives, MD., -
publicly-funded ghre. The p S . Dep t of Health and Humen
regulation at § J83.4{c)2) pncludn this. | Servioes.
Por child care funded IV-A, ?ly. chopter IL titla 48, Code
spplicabla stgndards lncludc only those | of Feders} Regulations is smended oo
that are genlrally ;ppllubl- tocsreofa | detforth Wow‘
particulas fype. A Stete mey nol set
le srate hndndo which apply only to m‘mmmn
title VoA subsidised care. If & Stete hes
SERVICES DURING PARTICIPATION IN
standgfds which affect only publicly- EMPLOYMENT, EDUCATION, AND
fundgtl care, and 8 caregiver of that type | ymanmg
of cdrs does not meet them, for title IV~
furposes thet care o still “legal.” ond 1. The suthority citetion for part 255
'@ State must still pay for that care. continues to read as follows:
Whils we recognize thet some Stetes Autheriry: Sece. 402, 403 and 1102 of the
will be concerned tha! sur proposed Soclel Security Actss amended (2US.C.
regulation will affect their role es 002, 803 and 1302},
tewards of public funds end their 2 Section 2584 is amended b

pility to protect children in publicly-
fuded child care, we believe thet this
impyct is limited for the following
reasdps:

(1) Ghild care provided under section

402(g) Nye slways been subject 10 any
standardprhich ts mandated in generel
law or reghjation for child care of s
pe. A State which currently
a8 bealth e safety standards that

apply only to publicly-funded care could
extend such stedards to protect sl

ildren. Funding\{o essist States to do
80 I8 svailable Lhrdggh the licansing and
monitoring grant unyer section 402(g){6}

of the Act and the CB}d Care and
Development Block Giynt Act of 1380.

(2) The proposed tion does not

quire States to d p\tanderds nor
does it require that stendeXe thet
States do have be uniform aross sll
types of care.

{3) States have been paying
including informel cere. that d

alway ¢/been subject to any et d
whic)/ls mandated in any law or
regytion of the Stete or Ioulny which

g9 nlll{’:ppllu to care of the same
l State ot locality, .8 center

. group family day care, family da

cate, and in-horme care. Por exsmple, wa
know thet sll Stetes have child care

mee! State standards for publicl

funded care, for years through the
disregerd.

(Catalog of Pederal Domestic Asslsiance

Programs: 83.001 Job Opportunities snd
Skills Trelaing 83.008 At-Risk Child Care)
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revising paregraph (c}{2] to read as
follows:

§2504  Allowsbih coots and matching
reles.

c) LR N
2) The care ineats o) ble
u(n!lmh of 8al Mnlo‘éd“ law, snd/or
Tribel law, where ble.
Applicable ste are Hoensing or
regulslory requirements which npply o

care of a particular type in the Stats,
local sres, or indisn reservetion
regasdless of the source of psyment for
the care.

3. A new pari 257 Is added 10 read a3
follows:

PART 267—AT-RISK CHILD CARE
PROGRAM

Bec.

2870 Purpose.

25710 State [V-A agency administration.

285720 loqulvmm fot @ Stste Al-Risk
Child Care plon.

28721 Suate plen content.

zmo :x.wumy.

uuo o(mmdlucmldan
23741 QA eare standards.

25790 Reporiing requirements.



Sec.
257.00 Avallability of funding.
3781 Crant awards.

25762 Nllfhl
278
25784
38708
3578
ne
287.00

tequitements.
enpenditures
ntalion.
coam adminieirative requirements.
Financial repotting.
Cont allocation.
Dsaliowance procedures.
Autherity: Secs. 402, 403, and 1102 of the
Soclal Security Act ae smended (42 US.C.
002, 903, and 1302).

§2870 Purpise.
'I‘Ml part pertains to the At-Risk Child
‘zngun which pmnlll States to
low-income

llnwhoondehlldunln
mwm-ummm of risk
of becoming sligible for AFDC.

§297.10  Siate IV-A agency adwinletration.
() The State agency responsible for

administering or mpnvlnlntﬂn State’s

title IV-A Plan Is responsib|

ldmlnlllerinq the At-Risk Child Care

(bl The foltowing functions must be
performed by the Stats IV-A agency:

(1) Plenning for and design of the At-
Risk Child Care program. including
lubmlulon of the State Plan to the

Secrete
(2) !lllb"l
(3) Set

llldut‘
(1] ulupoudu. rules, lnd
ations ng the progr
8) Submiiting uqnlnd by the
[ ot § 287.50;

() qQuarterly estimates and
upondlm‘:'m mz:n.l o} ;7..01:

and
(7) Submitting Standard Forwm LLL
(8P-LAL) which assures that funds will
for political lobbying
pmunlwmudthl-
mmwmwm oach flscal

yoar.

{c) Except for functions described In
”runph (b) of this section. the Stats

-A agency may carry out the At-Risk
Child Care program
srrangements or under contrects with
other State or local edminlatrative
enlities, or other public or privete
organizations.

(1) In doing so. the entity or
mlullon must follow the spollcm.

and regulations of the Stets IV-A
sgency and must not have the suthority
10 review, change, or ﬁurptovu (137
Stale IV-A agency sdminfatrative
decision. Neithet shall the entily or
omnluuon substitute ite judgment for
that of the State IV-A agency in the
spplication of policies, rules and
"l\llluom promulgsted by the State
A sgency.

oligibility criteris;
dn‘ lou motket cates and the

Q
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(2) Other entitios or organizations may
determine individual oIUblllty for the
At Rl-k Child Care progrem in
blished by

with
the State 1V-A agency.
§257.20 Mequiroment ler o Biste Al-Risk
Child Core Plon.

) The Stata IV-A agency must
it the At-Risk Child Care Plan to
the Secratary for spproval.

(bl(l) The At-Risk Child Care Plan

be submitied as an amendment to
the Stste ve Services Plan
which s ot § 2881,

(2) An At-Risk Child Care Plan may
be submitted at sny time during the
e stoctive. Uptn s spprenes s plan

lective. ts
wlll be effective not than the first
oll !h;‘ calendar quarter In which it ts
it

(a) A State shell be entitled to its
meximum grant, as defined at
§ 257.60(c). for eny fiscal year in which
it has an sppimved At-Risk Child Care
Plan; howaver, it may not claim
expanditures for any pertod prior to the
effective date of the Stete Plan.

(c)(1) States operating an At-Risk
Child Care program on interim
evsanos of Ak CA Cora
ssuence of At
shell submit e new At-Risk mm
plan s an amendmant to its Supponln
Services Plan to the Secretary for
spproval after issuance of the preprint.

(2) The required under
paragraph (c)1) of this section must be

submitted in following the
quarter in which the prepriat
0 be effective not earlier tham the first
dau ol the ulcndnrqumt in which it

DJ A snu with an spproved interim
ication with e start dets of Octlober
1, 1900 may claira for expenditures for
the period beginnig Oclober 1, 1890,
(d) A State that subeite e plan to
provide for At-Risk Child Care thet is
not spprovable will be given the
opporiunity to make revisions before
final disapproval; «pon formal
dlupproul. [ sm- may req
hearing pursuant to the process set fc Ah
in§ IONIndpmnloﬂhhehlpm.

§357.2t Swle plan sontont.
A Stete’s At-Risk Child Care plan

must include the following
(I)Aml:unnmllul. N

) Stete IV-A will, upon
pproval of the MMM'MM
iloumucm In socordance
m&mmmudmmn
mmn)ahwm&.m
undar thie part;
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(2) Child care mests applicable
stenderds of Stete and locs! law in
accordance with § 25741

{7) All child care providers, axcept
those giving care solely to members of
theic fumily. are licensed, regulated, or
registered by the State or locality in
which the care is ided in
“ Anmpv:\lr::u o chlid

4) Any care must
in acoordance

stucxpondod the Stat
R iy

t not t anty O ral of
State funds used for o dﬁd services:

Individuals are not discriminated
against on the basis of race, sex,

handl

condmonmeuu to the At-Risk Chnld

b) Donuonl of the following lerma:

(1) At-Risk of being eligible for AFDC;

(2) Low income, 88 it wil} be used to
de:lnrmlne aligibility for the program;
"0

{c) Any other aligibility criteria thet
the Stete adopts, pureuant to § 257.30;

{d) A description of the State’s
priorities for pmvldlnl At-Risk ChId
Care:

(c) A description of the ndn.lnulnlwo
structure, including what enf
d'llmlnn aligibility. as pfm'lded in

tewide, o lst of

.,w"-m.......m

Mh will use
with

MmA dnuipuon of the State’s
registration process for unlicensed and
uncertifled providers including ime
f'umu I(%c payment. in accordence with

257.41

{1} Local market rates, in sccordance
wﬂh § 257.63{a) and § 255.4{a) of this

chapter:

() The statawide limit(s). if any, in
sccordance with § 257.83(b):

(k) The sliding foe scale under which
families will contribute to the cost of
care. in with § 287.31. This

includes the income rules used to
calculats the family's eontribuﬁon to the
cost of care, in
§ 28791

(UX.3 dua'lm :':k':: of tb:l sr:lll (] pol:cy
on provi ild care dui ug pe in
employment, in g

(=} * on of coordination of
At-Ris. Child Care with existing IV-A
child care programs, with other
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Federally-funded child care
and with child care through
::n&nu.wblk‘.udpinhm

() The base period end the umount
osta for the base period, se
provided in § 257.84.

Risk Child Care Plan;

(4) Neads such child care in order 1o
acn?m wmployraent or remaia employed;
[ |

(5) Maela such other nuiitions as the
Siate may describe In Ito approved At
Risk Child Care Plan.

{b) The Siate may provide child care
fur any ckild in the family who naeds
such care and who:

(1) ls under age 13; or

(2) Is undar age 18 (or undes age 19, if
the Stete so0 provides in its definition of
dc:!r.dmt ild in jte tinte IV-A plon).
on,

(i) 1s physicaily or mentally incepable
of caring for himeall or berseil, as
znﬁod by the oS‘uu buéd‘ one

termination of e phys ore
licensed or umﬂo::lymu: or

(if) Jo under court supervision.
d‘la A sm!.elh‘l’l:iA egency mey provide

ild care if child carw artangements
would otherwise Le lost:

{1) For up to two weeks prior to Lhe
start of en| t or

(2} Por up to one month during e breck
in employment if subsequent
employment is acheduled to begin
within that period.

§26731 Fes requiroment.

(o) The State [V-A agency must
require each fomily receiving At-Risk
Child Cars 1o contibute loward the
psyment for such care based on the
fomily's ability to pay.

{b) Eacli State [V-A agency shall
eastablish o foe scale which will
provide [or some leval of coutribution by
all recipients.

(c) The State [V-A agency mey very
e: rﬂod of collection for ditferent fes

als.

{d) The Stata [V-A agency may
nuLlhh whether fees ese paki 1o the
providers or 10 the State agency.

§257.40 ethods of previding ahild care.

A Slste of the
fohepaing matboge
(1) Providing ths care directly;
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resource and referral agencies and with

early childhood educetion programs in

the State, 'mm llvlood whndcd
rogrems, 00l programe

o hapier 1 of the Bducath

under

Iv) Be simple and timsly;
it
any ca care
providers.

vk eesmer ool gerpar and bt
- prepare t
an annual report t0 the Secretery that

conteine the

(2) The child care licensing and
regulatory (including registration)
requirements in effect in the State with
respect to each type of care; snd

(3) The &M&mnt policles and

Consolidatiun and lmprovement Act of
1981, and school and nonprofit child
cere programs (including community-
eeatma Tor preschact programe

or programs for
m children).

1257.41 Child core stamisrds.
(a}1) Child care provided with funds

nder this must meet applicable
:tnndn:dar :(.guu and lou] Lw. snd/oe
Tnba) law.

2) icable slandasds are licensing
or tory requirements which epply
1o care of a particuler type in the State,
local ares, or Indian reservetion,
regardless of the souroe of payment for

the cars.
bN1) All iders of care who are

individuals providing care
membare of the individual's femnily, must
be registerad by the Steta or locality in
which the care is provided prior to
receiving peyment.

tion procedures d

}iz)'(m‘ only such hh-v:nbout
provider required to z-w. at
to pau'u;’,h (bmgof ueﬁ ssis
necessary for the State to make payment
to the provider or furnieh inSormation to
the providar:

(1) Facilitata sppropriats sod prompt
p‘im) M‘;w providers o tor wlbyll

the Stata or locality afier es
the parent{e):

p ect in the State which
apply to licensed and regulated child
care providers (including providers
required to register).

() The State IV-A ageacy shall
submit Itg report lo the Secretery 80
later than 80 days after the end of the
federal fiscal ysar,

(c) The Siats [V-A shall nake
the report available for public inspection
within the State and shall provide &
copy of ssch report, 0o request, to any
Intsrested public sgency.

$257.00 Avellability of funding.

(0) A Stats agancy (s entitled to
paymente if it bea 8n approved State At-
Mwammmp‘mum
.m‘. onlut:th!hullom le
3 tures peogrem.

{bN1) A State’a Limitation, L., shars,
from the national total of avallable
funds for @ Bacal yeas js based on the
same ratic se the cumber of children
under 13 residing in the Stata is to the
netional total of childesn uader 13,

(2) The nursber of children under 13
for the States is derived from the best
dauonﬂ.bhle&.l&myl;t:.
second facal yser, or
Tervkcies e oot dats avulable for
the closest Hacal year pwior to Lhe

second Becal yoar.

(c) The difference between the
st 20t paid 10 ¢ State io o Racal
yeor and the Siats's Hnluu&u ‘:‘:
section for that same fece! yeur mey be
edded to e Blate's limitation for the



E

$35781 Grant suwrde.
(.)&‘:.\umnq&dloubdl

setims nrmw:::nn.

um-'m‘ t awards will
be bnﬂ-aw:‘:!dm

of
o title
apply 1o expenditures wider thia part.

§257.02 Makching Quirements.

(o) Payments for child care sarrices
provided under this part and for the
coets of administering them are
whbh i the Federal Medice|

tance Percentage &.FMAP) rate.

{b) Bxpenditures for program will
be matched at the FMAP raty applicable
for the fiscal year in which expenditures
are made,

[c) A State'a share of expenditures
must be in cash snd may tnclude public
and private funds.

{1} Public funds may be considered ap
the State’s share n cleiming FFP when
the funds are:

(i) A ted directly ta the State
or local agency. or transferred from
another public agency (including Indian
tribes) to the State or local agency and
undet ita edministrative control or
cartilied by the coatributing public

88 representing expenditures
e l‘gl for FFP.
1i) Not usad to maich olher Federal
: and

(i) Not Paderal funds. or are Federal
unds authorized by Pederal law 10 be
used to match other Pederal funds,
(2) Punds d:.ulld fr‘mn privets

9 may as the
Utate’s share in clainiing FFP when thy
funds:

Q
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Are translerred o the State or bocal
&y.‘-ﬁhmm

(a)Mn'-oulqullonyM
m“wm““nmmum
of this section must be deducted from
&ommwmmmu
Federsl mal

) in-kind contributions
nﬂyﬁbﬁm Samos, Guars, and
the Virgin lalands, the matching
requirement for the firet $200,000 in
umm made in a fiscal year fa
wa

§25743 ABowable Slpanditures.

{8) FFP s available foe the actua) cost
of child care, but not for more than the
.

U rate
must be determined in accordance with
the provisions of § 255.4 (8X2) and (a)(3)
O T BT, rrency blish

tate may eeta .
atatewide limit,

(1) The statowids limit may be the
same as the atatewide limits established
at § 235.4{a)}1) of this chapter or may be
. ot t;

amoun
(2) Tt Stats may specily & higher
ststewide limit luc{-hlldmty with special

) FFP is aveilabls for expenditures
dminiet

made in » ening the provision of
child care services under part, FFP
18 not avallable for costs sted
Mthtbonuullmoalorh!nluolebﬂd
cars ders, resource development,
o licensing activities,

§267.84

(8} Amounts expended by the State
IV-A agency lor child care under this
Part shall no{ be used to supplant any
other Federal or State funds used for
child care

{bX1) The State muet determine the
total lnoundl of Fodn.lb.nnnd ;l:‘a‘u funds
e uring o pariod (as
de {5 paregraph (bX2) of tnis
section) for child care servicas. States

54

State eetimates end axpenditures
M‘I?L mpo.t.ud oo.l‘h financial

mpom%fomt x| tures made
under t W-A.“ pend

(b) Contributions made by families for
mades ll e et
madea t lo the provider wi
be reported ‘:: progrem income and will
be used to offset axpenditures claiowe]
aa child care services payments. Ths
requiremaents at § 74.42(c), aubpert F of
this title apply.

§257.47 Cost aiecation,

A State apency shall amend its cost
sllocation pian o includs the costs of
the program, in accordance with the
n‘r'uhuom ot part 95, subpart K of this
titde.

§257.06 Disslownnce procedures.

a) Expenditures under this plan that
do‘n!ﬁnm the mhg;.lhil part
or the State Al-m Chlid Care Plan are
unallowable.

(&) The deferral and disallowances
regulations of § 201.18 sball apply 1o this
program. If the State IV-A agency
disagress with the deciston to disallow
FFP. it can appes] under exating title
:L—A . :xclndl.r. min‘v of

Departmen ppeala Board, in
accordancs with part 18 of this tile,

{FR Doc. 01-14829 Piled 8-24-91; &4Som)
VILLING CODE 4100-04-4
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Child Care and Development Block Grant Program

(Cotelag of Pedarsi Dosmslic Aesiotense
Pregroms: $3.038. Child Care and
Devalopseat Block Crant)

List of Subjects

45 CFR Part 68

Child Care, Grant m—udll
programa, Parental Cholcs, Reporting
and recerdkeeping requizements.

48 CFR Part @

Administrative practice and
procedure, Child care. Grant program-—
social programa.

Dated: May 24, 1991.

Jo Ansa B. Barabert,
Asefetont Secretery for Children aond
Foaulies.

Approved May %0, 1991,
Louls W. Sulllvan,
Satreiary. Deportmani of Health and Muman
Services.

Accordingly. title ¢5. subtitle A. Code
of Federa! Regulations is amended as
set [orth below:

1. A new part 96 . sdded to reqd o3
follows.

PART H—CHILD CARE AND
DEVELDOPMENT BLOCK GRANY

wmmm
Sec

"l Pu?o“‘
982 Definitions.

98y Effect on Ststelaw.

Subpert B—General Application
Procedures

sate Lesd ngency responaibilities.

8813 Administration undes cootracts and

9012 Coordingtion and consuitation.
0813 Application contem md prooed

the basis of religon.

9055 Sepplemontation.

954 Restrictions on the nee of tunde.

o9 Cont allecavion

Subpart O—Finansial Managamant

0000 Aveilability of funde.

o881 Allotments for States-

9062 Allotments fov Territories ond Tribes-

9683 Reslioiment

vsse Financial reporting.

sees Audits.

sess DMaaliowance procedutes.

o687 Fiscsl requirements for contracis and
agreements.

Subpart N—Program Reporting
Requirements

0870 Aonsus requ.rt.menl.
9871 Content of report

Subpart i—indisn Trides

o880 Genetal procedures and requirements.
1 Application and Plan.

ces: Cootdinativa

9883 Reguirements for Tribal programa.

MJ—MW
ond Complairtin
0080 Mol

s Non snce
nue2 Penalties ond sanciions.

S814 Plas process.

9015  Assutarces.

9810 Plas provisiens

9817 Penod coversd by Plan

0818 Approval and Alsapprov«i of Plans
and Plan amendments.

Subpert C—ENgibiity for Servicas

9620 A childe sligibility for child care
senvices

9821 A chid'a ligibility for aarly chuidhovd

development and before ond after-
school tare services.

Subpart
A T
Responalbiliies

2830 Parentsl choice.

sa3t Parcotal scoses.

9812 Pareots! complaints

0833 Consumer education

g4 Parental tights and responaibilinies

Qparations (Chikd Gere
Servioss) Biske and Provider Requirements
940 muhh-plnblesmc-i

reguistery reuireseents.
9841 Heslth and salaty soquirencals.

9693 Comrp
Authority: 62 U.S.C. 9068
wAmmW

X

(8] The purpose of the Child Care snd
Development Block Grant is to i e

(\)memw
the use of cartificates and through grants

abvond
including

(3) Provide quality child care Dt
meets applicable State and local
requirements:

{4) Coordinate planning and delivery
of servioss st adl levels:

{5) Design Saxible programs which
provide for the changing needs of
recipient families:

(6) Administer the Block Geant
respo 1o ensure that statutory
7equirements are met snd that lhw\e
information nxdvdln. the use of public
funds is provided:

(7) Manimize the impact of the
sdditions! funding available undet the
Block Grant by eneuring thet Federsl

to supplemaent, not
aupplent, exieting servioss, and
:‘-‘! adminietrative covts are

{¢) Design programs which provide
»geamiess pervice” o famities and
providers, to the exterd sistutorily
possible.

§982 Dofinitiorn.

For the parpose of this part. and 45
CFR part 99
(w) The Acl "'“l:‘l 1o the Child Care

the svailability. sfTordability. snd
quahty of child care services. The
program offers Federal funding to
Gtates, Territories, Indien Tribes. snd
Tnbal organigutions in order to:

(1) Provide low-income families with
the linancial resaurces to find and
wIford quality child care for their
children:

(2) Enhance the quality and increase
the supply of child care {ur sl famiiies.
including those wha rcelve no direct
sssistance uodes the Block Great.

(3) Provide parenls with s broad range
of options in sddressing their child cam

needs
(4) Strengihan (he rols of ihs fasally:

and Develop ock Grant Act of
1990, section 5002 of the Omnibus
Budget Reconciliation Act of 1990,
Public Law 101-508:

{U) ACF means the Administration for
Children and Families;

(¢) The Applicolion is the request
froma rnenunl Graotee for funding
under \he Block Granl. snd Includes
seih information e the amouat ol
furding requested and the projected
budget for the progran pursuant to
§9813

{d) Assistant Secretory Dasns the
Assistant Secretary for Chilkdrea ond
Famities, Depariment of Health ond
Human Servioss, unlese the osntesd
apecilies othorwlse:




(a) Baffore- ond ofter-school services
meens ssrvioss which meet the
requlrements of § 90.51(e};
c-m":lwnockﬂ(;n

e o t
Block Groni programe will be used ko

describe all activities under
Mock Graat, including child care
services and quality and availsbility
im

pﬂ'“r“bm
OBAE(c)IXW) of the Act, ae weil ae
quality and svallability improvements,

seiting:
{}) Chikd care certificole mesns &
certificate (that may be & check or other
dltbun-oal)hmhmd:u
Crantes direcily o & parent may
ute such cartificate enly as payment for
olnng i pass ek prciage e
ot part
use of such certificate for sactarian child
chosen by the

part. s
te {9 asolstance to the
parent, not aseltance (o the provider;

(k) Chiid care provider thot receives
ossistance means & child care provider
lock Gramt pesaant b g et

e
mMumhmw
0 child care provider lo whom Federal
funds under the Block Crant are
directed anly through the operstion of &

certificate program:

(1) Child care servioss means child
u;-mhumulnz

[} Degartment means
g:puumdm-ulllmm

Q
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1s ioomeed,
A e
i § 9040 or,
such [

receipt of payment as deecribed in
§ 80.45; and
“m.mmmmm
qumuppuabhblhduldun °
services it provides; or
mc'dndm
years of age or
wbouo.by-:'ll,m.
relatioaship, or coust decres, the
grandchild, aiecs, or aephew of such
vider, if such provider is regisiared
with MMI!W
child care provided by the relative

5

(V) Group home chiid care provider
mmnh:--‘hdmm
provide child care services for fewer
than 24 howrs per day par child. and in &
private residance other than the child's
own home:

{u) Indion Tribe means any Indlan
Tribe. band. nation, or other

and
services ted Slates
to Indlans bacauss of their status se
child icle
{v) in-home child care r mosns
nh’dv&dwhmlﬁv&ldun
setvices in the chiid’s ows bome:

'

Liquidation period mesas the
yn(u:r:&mdblbwhh&h“
pe

Obligetion period wweass the time
pn‘vﬂdd-ﬂ'ﬂdnbulpu’nwl
uwhw“bt parent by blood,
) m.lnlllhv.lﬂl

standing



Q
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Aruitoxt provided by Eic:

Commonwealth of Pusrto Rico, the
Virgin Islands of the United Statos,
Guam, Amaesicen Semoa, the

of e Northem Marians

Commonwsalth

lslands, and the Trust Territory of the
Pacific Islands (Pelau). and includes
Tribes unless otherwise specifi &

(an) Tride and Tribal Grontee tefer Vo
indian Tribes and Tribal orgenisations
00 defined of paragraphs (u) and {0o) of
this ssction;

(00) Tribal 0 Jenization means the

recognized governing body of eny Indien

tribe; any legally esteblished
organization of Indians, including o
consortium, which ls controlled,
sanctionsd, or chartered by such
sovomln. body or which is
emocratically elected by the adult
members of the Indien community to be
served by such organizations and which
includes the maximum pation of
Indlans [n eli phases of ita activities:
Provided, that in any case where o
contract le lat or grant ls made to en
orgenization to perform services
benefiting mors then ona Indian Tribe,
the approvel of sach such Indien Tribe
shall be o prereguisits to the letting or
making of such contract or grant; and

dl#n Types of providers mesns tha

esent classes of providers under sach

categorv of care. For the purposes of the
Bl G?n;‘m types of r.'ovldcun include
non-profit or-profit
providers, ssctarian providers and
reletives who provide care.

§003 Effoct on Sinte ew.

(e} Nothing in the Act or this pert
shall be construed tn superseds or
modify any provision of e Stete
constitution or State law thet prohibita
the sxpenditure of public funds in or by
sectarian orsanizations, axcept thet no

Lmvlolm of a State constitution or State

w shali be construed ta prohibit the
axpenditure in or n
institutions of .Kh ‘sderal funds
provided under this part.

{b) If @ State lsw or constitution
would prevent Feders! Grant
funds from being sxpended (or the

urposes provided (n the Act without
itation, then States must segregete
State end Federal funds.

Subpart B—General Appiication
Procedures

§90.90 Lood agency responsibilities.
The Jead lpnc”. s designated by the
chisf sxecutive o!
the s ste Tribal leader or
applicant). ghalk:
{8) Administer the Block Grant
program, directly or through other State
sgencles, in sccordance with § 90.11;

RIC

csr of the State {(or by
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+  (b) Submit an Application for funding

under this part, pursusat to § 98813
() Coneult with appropriate

representatives of local t in

developing o Plan to be submitted to the

Mu%wmanl 10 § 9.34(b}

ot least one public hearing in

(d) Hol
accordance with § 0814(c); and
(s) Coordinata Block Grant services

with other Fedaral, State and locel child

uncndmm
mmm.mn
to § 08.12
§90.11  Administration under contracts
nd agreoments,

{0) The lead agency

development
for
pursuant

hes broad
authority to shara responsibilities for the
with other

administretion of the
Siate agencies. In addition, the leed
agency can share implementation of the
rogm with other public o privete
ocal Howevey,

(1) The Jead o must retaln
nvarell responsibility foe the
sdministration of the program. s
defined (n parsgraph (b) of this section;

{2) The lead agency shall serve as the
single point of conlsct for issuss
involving the sdminietration of the
Crantes’s Block Grant progrem; end

(3) The of admiuistrative end

implementetion responsibilities must be

govemned by written sgreements which
specify the mutual roles and
responsihilities of the lesd agency and
tha other agencies in mesting the
u%uhcmu of this part.

( lun rateining oversl} responsibility
for the edministration of the program.
the lead agency must:

(1) Determine the basic usage end
peiorities for the expenditurs of Block
Grenl funds;

{2) Promulgate sli rules and

[ tions governing the administration

of the Plan which are (n affecton o
statawide basis;
(3) Bubmit eli reports required by the

cretary:
(4) Ensure thet the progrem complies
with the spproved Plan and sli Pedersl

requirements;
n?sl Ovarses the axpenditure of funde
by subgrantess and contractors;

(:) onitoe progrems and services;

un
(7) Fulfill the cesponsibilities of the
Crentas [n any complaint, compliance.

hearing or sppeal action under subpart }

of this part or 45 CFR part 00,

§90.13 Coordinetion and sensulistion.

The leed agency must:

{8) Coordinata the provision of
services for which sssistence is
provided under this part with other
Pedera), Stats, and local child care and

satly childhood devalopment program:
and before- end afier-school programe
o9 provided under § 98.10(s).
) Consult, in accordance with

§ 98.1¢{b). with rapresentslives of
ge! purpose local government dur:
the devalopment of the Plan; and

(c) Coordinate, to the maximum exi.
feanible, with any Indian Tribes in the
Stete submitting Applications in
sccordance with subpart 1 of this part.

§99.13  Applicotion sentent end
procedures.

(s) An Application for Block Grant
funds must be made by the chief
executive officer of e Stats. The
Application must contain:

(1) The program petiod, as defined s
[ ] ﬂ'.‘:(u:) for which the Application ls
maos;

(2) The amount of funds requested [:
such period;

(3) An assurance that the Grantes »
comply with the requirementa of the A
ond this part:

(4) Pursuant to 45 CFR part 3. ¢
lobbying certification which aseures t
the will not be used for purpose
of political (nfluance. and. if necessan
; fdundufo::s;’n LLL (SP-LAL) w:iclh

lecloses payments (Tribe
applicanis are n:f required (o submit
either the certificetion or form);

(8) Pursuant to 43 CFR 78.600, st

that the G provides s
drug-free workplace (if such o
certification for eli HHS grants has no
alraady been submittad):

{8) A budget of expenditures, which
provides an estimate of the use end
distribution of Block Grent funde duri:
the period covered by the Application
including:

(1) A break-out of program activities
under § 9850 Including @ List of ectivit
to improve the availability and quality
of child care (which includes
admintatrative costs the Grantee
anticipstes will be necessary to carry
m the steted purposes of the program

{i1) A bresk-oul of program activitie:
under § 9851 including edminiatrative
cosls which the Grantes anticipstes w

be a to carry w:nﬁ: atated
purpose program;
{iis) A detailed : tion end

rationals for the t c;pmdnum.
pursuant to § <-3.30(d){3). i aot
consistent waant .. . nia
apecified in § 90.30(dN2):

s e
certification no pal ve
been debarred:

n

8)i) For the initial Application, the
e Blate, snd loca
public funds expended for the support -
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additional information required under
§ 98.00(c)1) and (cN¢).

§90.16 Plan prosess.

in the developareni of sach Plan. as
required pursuant to § 96.17, the lead
ogency shall:

(a) Coordinate the pruvision of Block
Grant services with otber Federal. Slate,
and local child care and sarly childhood

t including such
programs for the fit of Indlan
children;

(b) Consult wl:'hwwu
rapresentetives govemmenta to
consider local child care needs and
resources, the effectivenses of axieting

childhood

and
Block Grant funds can be used
lomocunl.y‘:ddrmloalchlld care

|

{c) Hold at least one hearing, with
adequete notice, 10 provide to the public
an opportunity to comsment on the
Provision of
the Plan.

8018 Asewrsness

The Block Grant Plan must include
sasurances thet:

d care services under

which

with the provisions of the Plan;

(b)mpmlm(uﬁdldﬂod:ﬂd
within the Blals receives or le
offered child care sarvices for which
financial aselstence i wnder
§90.90 Is given the olther:

(%) To enroll such child with e child
care provider that has & grent or

Q
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contract for the provision of the servios:
o

{2) To recetve o child care certificate
00 defined

contract with the lead agency, the child
will be enrolled with the eligible
Mhhwu&o

of operations or whenever such children
are [n the care of such providars;

(f) The Grantes, as required by
§ 98.32, maintaine a record of
substantated parental complaints and
mekes information regarding such
complaints available to the public, on
request;

“) Consumer education tnformation
e gl o wbis ik for

wi ta (or

other aress served by the Grentee)
conoarning I} and regulatory
requirements, int procedures,
ard policies and practices reletiva to
child care services within the Stela (or
other sreas served by the Grantee), 02

provided under

Block Crant that are not licensed or
regulated for the of providing
child care under Stata or local law sre
&ulud 10 be registered with the "

ntee prior 1o payment being ma
and that such providers shafl be
peritted to with the Grantes
after oaloction by the parents of eligible
children and u.dp:kyuul
made, &4 required "0
U)Mu‘hzﬂﬁlﬂl the State
{or other arsas served by the Grantee).
under Stata or Ioul‘l;.w. roquiraments

L]

4
c

(k) In accordance with § 88.41.
procedures are in effect lo ensure that
child care providers of services for
which essletance is provided under the
Block Grant with atl applicable
State or local health snd safaty
requiraments;

(1) 5 the State recduces the level of
stendards applicable to child care
services provided in the $iate {or other
arcss served by the Grantes) after
November 8, 1680, tha Crantes shall
inform the Secretary of the rationale for
such peduction in the ennual report of
the Grentee;

(m) The Grantee will, not later than 18
months alter submisslon of tha firet
Application, ta o full review of
ﬂ;nd law applicable to, and on"l:cndu
and regulstory requiremants
policies of, each lcansing that
regulates child care services
programe In the Stats (or other areas
served by the Grantes) unlese the
Crantes has reviewsd such law,
requirsments, and policies In the thres-
year period ending on Novemiber 8, 1000:

(n) Pursuant t = 98.83, funds received
through tha Block Crant will be
only to supplement. not to supplant, the
amount of Federal, State, end local
funds otherwise axpended for the
support of child care services and
relaled programs within the Stats (or
other arese served by the Grantee): and

{0} Payment rates for the provision of
child cere services, in accordance with
§ 90.43. will be sufficient 10 ansure equal
access for aligible children
comparable care services [n the
Stata that are provided to children
whose purents are nol aligible 10 receive
sasistence under this program or under
uny other Foderal or State programs.

190.10 Plan provisiens.

(a) A Block Grant Plan must contain
the following:

(1) Specification of the lead agancy
whose duties and responsibilities ere
delinestad in § 85.10:

(2) The assurences listed undar
§08.15:

(3) A description of how the Block
Crant program will bs sdministered and
impiemented, if the leed does
not directly sdminister and implement

‘h; A description ol the cnordination
4} o

and conssltatios processes involved i
the devi

§90.24 (a) and (b):

(5) A description of the public hearing
process, parsuant to § 8.14{ck:

(6) Definitions of the following terma

::'ffu'mu .‘.'...x,ﬁ:.":‘;?‘“ .

(1) Bpecial neede child:
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(i) Physical or mental incapacity (if

.7uo.wr.
111) Attending (s job training or

educational program});

(iv) Job training end educationsl
program;

(v) Residing with:

(vi ing:

(vii) Protectiva services; and

(vlii) Very low income:;

(7) Por child care servicas end

activitiesto Imdprou the availability end
quality of child care, pursuant to § 98.50:

(1) A description of euch services and )

activities:

(14} A list of political subdivisions in
which such services and activities ars
offered. il such services and activities
ars not aysileble statewids;

(iii) Provieion for the reservetion of " »
percant of these funds lor such

50

provided under the Block Grant. in
effoct pursuant to § 98.41;

{11) A escription of current and

child care certificate payment
system{s}. including the form o forms of
the child care certificate, pursuent to
§ 0"?’9"
(12) A description of the methodology
used o establish retes for
reimbursemant of child care services
pursuant to § 98.43;

(19) A description of the registration
process, including the limeframes within
which psymaent will be made, pursuant
to § 90.4%

(14} If the Grantee does not permit the
expanditure of State funds for child cers
services unloss cartein requirements are
met (0.¢., o certification process), e
description of the spplicable process
and tims g

purposes, together with e plan for the

allocation of, and pdoml:gllon of, such ﬁ:&’.ﬁ to mcg::‘.: ',:'imu"vg::' e
Tunds for such services and ectivities; parinershipe which promote business
or(h:') ‘:‘l‘l’v ;ﬁ!zm oligibillty criteris  n 5lyement n meeling child care needs.
deﬁnlmm) nublhhed'p'un'ucnl to el A mm},([‘&. methodology
§ ). and used to estsblish the level of affort, if

(v) Any sligibillty criteria or priority
tulea for the receipt of grunts and
contracts by providers;

(8} Por activities to improve the
quality of child care and ta increase the
aveilability of early childhood
development and belore- snd alter-
school care services:

(i) A descsiption of such ectivities,
pursuant to § 98.51;

(ii} A list of political subdivisiona In
which such sctivitise are offered. il such
activities sre not available statewide;

(ivi) Provision lor the reservation of 25
percent of these fundae for such
purposes, togethsr with 8 plen lor
allocation of, and prioritization of, such
lu::‘dc for such services and sctivilies;
o

(iv) Any additional nlzi'blllty criterie
or priority rules for children ceceiving
such services established pursuent to
'“%&m [ to definitions:

(v)A ption of any aligibility
criteris or priority rules fos the receipt of
grante end contracts by providere in
addition to those in uunc 2):

(9) A description of the oli fes
scale(s) (including any lactors other
then Incoms end lemily size used in
establishing the fee scale{s)) that
rrovldo(:L cost 1, the

amilies that recelve child care services
for which aseistance is provided under
the Block Grant. pursuant to § 98.42 for
child care services under §§96.50 end
90.51 il spplicable;

(10) A description of the minicnum
heelth and safery requirements,
spplicable to &'l providers of child care
services lor which assistence |s

RIC

Aruitoxt provided by Eic:

the Grantee chooses to uss other than
an sggregets basis, pursuent to
§ 90.53(b)(1); and

(17) Por Tribal Plans, the baeie for
determining femily eligibility purauant
to § 98.00(f).

{b) The Plen must address enticipsted
changes [n services. activities. or other
provisions that are ted over the
life of the Plen.

§98.17  Poriod covered by Plan.

(a) Pot States and Tervitories, the
initisl Plan must cover & period of three
years, and all subsequent Plans must
cover 8 period ol two years.

{b) Por Indian Tribes, the initiel Plen
and any subsequent Plans muet cover 8
period of two years.

(c) The lead sgency must submit &
new Plan prior to the expliration of the
time periud specified in paragraphs (e)
ond (b} of this section, ot -:fum [1]
required by the Secretery In wrilten
instructions.

(L X1] ond dirapproval of Mens
ond mwm

(8) Plan approval. The Assistent
Secretary will approvn & Plan that
satisfies the requirsmsnts of the Act end
this part. Plans will ba & od not
later than the 90th de.y fm:l. the
date on which the Pian submittal is
received, unlass 8 written agresmant to
axtend that period }.ae been secured.

(b) Plan amendmints. Approved Plans
must be amended v/henever 8
substantial change in the program

occurs. A Plan amvmdment must be
submitted within (0 days of the effective

L 4

dete of the du’nr Plaa amendments
will be approvad not later than the S0th
day lollowing the date on which the
amsndment |e recalved. unless 8 writter
agresment {o exterd thet pariod has
been secured.

(c) Appeal of disapproval of o Plan or
Plan amendment. (1) Aa applicant or
Grantes dissatisfied with &
determination of the Assistant Secrelary
pursuant (o paragraphs {a) er (b) of this
section with respect lo any Plan or
amendment msy, within 60 daye sfter
the date of receipt of notification of such
datermination, file s patition with the
Assistant Secretary asking for
reconsideration of the lssus of whather
such PMan or amendment conforms to the
requiraments for approval under the Act
and pertinent Federal regulations.

(2) Within 30 days after receipt of
such petition, the Assistant Secretery
shall notify the applicant or Grantee of
the time and place at which the hearing
for the purposs of reconsldering such
issue will be hald.

(3) Such hesring shell be held not less
than 30 deys nor more than 90 days after
the notification is furnished to the
applicant or Crentee, unless the
Asyistant Secretery and the applicantor
Grantes agree [n writing on another
time.

(4) Action pursuant to en initiel
delermination by the Assistent
Secretery described in ‘::nmpha (o)
and (b) of this section that a Plan or
am t i not approvable shell not
be steyed pendi tha reconeiderstion,
but in the event that the Assistsnt
Secretery subsequanily determines that
the originel decision was incorrect, the
Assistent Secretary shell certify
restitution forthwith in e lumr sum ol
any funds Incomc‘}l{'wuhhc dor
otherwise denied. The hearing
procedurss are described in part 90.

Subpart C=Eligibility for Services
§90.20 A ohiie’s eligihiity for child ears
services.

(8) In ordar to be eligible for services
under § 96.50, o child must:

(1)(i) Be under 13 yeers of age; or

(1i) Be under age 18 (or 19, if the Slate
so provides in ils definition of
dependent child in its plen under title
IV-A of the Soclal Security Act) and be
physically or mullm ble of
caring [of himself or If, or under
court supervision;

2) Ro;l‘:o.wuh a:::l;‘wbon vof
income not ax percen
the State's median Incoma for e fezlly
of the same size;

(axl}llnldo with 8 parent o parents
(o8 defined in § 98.2(ss}) who are




E

m:m;ﬂmw

(i1) Receive. of need lo recelve,
ve services aad reside with o

Dot ot en s parmt

{ againg
the basia of rece, national athaic
background, sex, religlous affiliation, or
hllm)“ %l | rights provided

2] rental

{3) \7»1.': the :ovldml::l this
section, § :g. of tha Plan. In
particulaz, contitions or priority
rules may not be based on ¢ parent'a
prefarance for o cetegory of cere or type
of provider. In addition, such sdditional
conditions or rules may not be based on
o parent'a choice of e child care
cetlificate.

§90.21 A chii'e oligihiity fer early
childhaod develepmant and before- and
sfter-achool cere aervices.

(0) If & Grantes yubsidizes, through
gronts or contracts under § 98.51, early
childhood developmaent services or
before- and efter-echoo! care services
for an individual child, the child munt
meet the aligibllity conditions under
§98.20(e

L

(5] Grantees may et gdditions!
conditions of aligibility or priority rules
fot children or [emilies receiving such
ssrvices funded under § 00.31, so long as
such conditions do not violute the
provisions of § 98.51(c}2). or the Plan,
and do not discriminate against children
on the basis of race. national origin,
athnic background. sex, raliglous
alfiltation, or handicep.

Corg Services) m.ﬁhu
Responsibilities

§90.30 Perental cheics.

{n) The parent or parents of an sligible
child who receives o Is offered chil
care sarvices under § 96.50 must be
offered a cholce:

{1} To enroll the child with an aligible
child cara provider that ha e grant or
contrect for the provision of such
Services; or

(2) To receive s hild care certificate
88 defined in § 98.2(i).

(3) Such choice must be available
anytime that child care services under
§08.30 are provided.

(b) When e parent etects to enroll the
child with a provider that bes e grant or

Q
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coatract for the of child care
mumm.mmdm&
the providaer sslected by the perent to
the maximum extent practicable.

(c) In cases In which e parent elacts to
use o child core certificata, such

cota:
(1) Will be lssued directly to tha

parent;

(2) Must be of & valus commenaurate
with the subsidy value of the child care
servicen provided under peragraph (a)1)
of thie section:
provided by o soctarin orpusmstine e

. organization or
agency. lnc‘udln. thoee that engage in
raliglous activities, if those services are
chosen by the parent;

(6) May be axpended by providers for
any sectarinn purpose or activity,
including sectarian worship or
instruction; and

{5) Shall not be considered o g:nl or
contract 10 8 provider but ghall
coneidered anslistance to tha parent.

{d) Child care certificate programs
under paragraph (a)2) of thia section
must be in operation by Octaber 1. 1992,

fe) Child core cartificates must be
made available to any parents offered
services under § 98.50.

(f) For services provided under
§ 98.50. certificates under paregraph
(8H2) of this section must permit parents
to choose from e variety of child cere
categorien. including:

(1) Center-based child cere;

(2) Geoup home child care;

(3) Family child cens. and

(¢) tn-home child care:
and undsr esch of the above categories,
care by 8 sactarian provider may not be
limited or excluded.

() With respect to Stats end local
regulatory requirements under § 98.40,
health and safety requirements under
§ 08.41. paymant rates under § 98.43,
and registration requirements under
§ 98.43, Block Grant funds will not be
avaiiable to 8 Graniee I Stete or loce!
rulas, procedures or other requiraments
promulgeted for purposes of the Block
Grant significanily restrict parental
choice by:

(1) Expressly or affectivaly axcluding:

{t) Any cetegory of care of type of
ptovider. s defined in § 98.2;

(ti) Any type of provider within ¢
category of care; of

{2) Having tha effect of limiting
parenta] access to or choice from among
such categortes of care or types of
providers. as defined in § 98.2; or

{3) Excluding e significent number of
providare in any category of care or of
any type sa defined in § 08.2.

§90.31 Pareriial nccess.

Grantees must hava [n affect
procedures to ensure that providers of
child cate services for which assistance
ts provided afford parents unlimited
scoess (o thelr children. end to the
providers caring for thelr children,
during normal hours of provider
operation and whenever the children are
in the cere of tha provider.

§90.32 Parental complainta.

Granlees must:

{a) Maintain & record of substantisted
parentel complaints: and

(b Maka informetion regetding such
parental complainte available {o the
public on request.

§90.33  Consumer eduoetion.

Grantoes must make svailabla to
parenta and the general public consumer
aducstion information about all parentst
options and other policies and practices
which relate to child care services.
including any spplicabla licen:sing snd
regulatory requirements end complaint
procedures,

§90.34  Porental rights and
responaibiiisies.

Nolhin, under this part shall be
or applied in eny to
infringe on or usurp the nioral end legel
rights and responsibilities of parents or
legel gusrdians.

Subpart E—Program Operations (Child
Care Services) State and Provider
Requiremerits

§90.40 Compiliance with appiicable State

and locel regulelory requirements.

th:" Crantees must provide essurences
'.

(1) Within the ares served by the
Crantee. all providars of child cere
services for which essistenca s
provided under this part comply with
any licensing or regulatory
requirements. ea defined in § 96.2(x).
applicable under Stete, loca), and Tribal
lew: and

(2) Providers thet are not required tn
be licensad or regulsted under State.
\ocal, or Tribe' law ere required to be
registered. an described (n § 98.48(a).
with the Grantes prior to any payment
being mada under th? Block Grant.

{b){1] This section does not prohibit e
Stste from imposing more stringent
stendards end licensing ot reguletory
requirements on child cere providers of
services for which sscistence is
provided under the Block Grant then the
stendards or requiraments imposed on
other child cera providers,
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{2) Any such sdditional requirements
st be Lonsistent with the sefeguesds -
for parentsl cholce in § 98.30(g).

§90.41  Health and safety requirements,

(0) Although the Act opodﬂully
states it does not require
asteblishment of any new or additional
fequirements if exleting requirements
comply with the requiremants of the
tetute. ssch Grantes must provid
assurances that there are in sffect,
within the Stats s or other ares served by
the Grentee), under Siats, local or Tribel
law. requirements to protect
the r&::b.:‘ lxn:’| 'I.I::l“’ children Ihll are
app s to care providare of
servicas for which assistance ls
pravided under this part. Such

uiremants shell include:

1) The prevention and control of

lnl«:uuul dlunm (including

) Dulldinl lnd phyaslcal premises
safaty (e.g. complience with local
bulldin. and fire codes}); and
(3) Minimum health end safety
training sppropriate to the provider
saiting (0.5. routinely supplying heslth
and safety information),
{b) Grantees mey not sat bullh and
safety stend and
undlr plumph (e)of this section, thet
with the p

| choice
u{mmil ing u NJ

{c) If the Grentes reduces the leval of
standerds spplicable to any child cere
services provided in the Stete efter
Movember 8, 1980, the Grantes must
inform the Secretary of the rationsle for
such reduction in its ennus| report.
pursuant to § 98.71(e).

(d) Not iatsr then eighteen months
sfter submission of ite initial
Application in sccordanca with § 88.13,
esch Grantee musi complets o full
review of Ihe Iaw -ppllubll to. and the

Y
requnremontl ond Ildn of, each
licensing egency thet ngulnln child
care services and programs .y, the srea
served by the Grantee, unless the
Grant~c has reviewed such low,
requir2:nen?s and policies botween
Noveriber 5, 1887, and November 5.
19%0. The ﬁndln59 of this review are 10
be included in either the first or second
snnual report pursuant to § 96. mdL

{e) The requirements in paragreph (s)
of this section epply to all providers of
child cere services for which assistence
is provided under thie part, within the
ares served by the Grentee, except the
relatives specified in paragraph (g) of
this section.

{) Fach Grantee shall assure that
procedures ate [n affect 10 ensure that
child care providera of services for
which sssistence is provided under this

RIC
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part, within the area served by the

Grantes, ty with ol o]
sm: or Ioul&n .&73?,"
uiremenis duclﬂnd in paragraph (s)

of thie section.

(a) For the of this eection,
the term child care providers does not
include ts, sunts, or uncles,

pursuant to § 98.2(q)(2).

§9042 BRding lee ooalee.
(l)Gunuulhlllnub!hh.md

pariodicalty revise,
B praaviod for eont o
”"&‘3&.‘.7.2.:“ o fi?;’

(b) Sliding fee nurc(-) shall be besed
on income and the sixs of the family.
snd may be based on other factors e
sppropriate.

{c) Granteas may walve contributions
from femilies whosa incomes ere et or
belu\v the poveﬂy level for a family of

the sa:

{d) m Gunln may epply different
sliding few scales 1o services under
4 98.50 and 90.51,

§6043 Payment raten.

{a) The Grentes must assure that the
payment rates for ths provision of child
cere under this pert ere sufficient to
ensure aquel eccess, [n the eres served
by the Grantee, for eligible children to
comparable child care services provided
to children whose parents are not
eligible to receive Block Gnnl

(b) Children with special needs.

§90.46 Moghtrason.
(o) Cnnm must assure thet
prwl re of child care services for
ch assistanos ls provided under |
Blodscnnlwho sre not Hicensed or
nculc under State of loca) law fo
purpose of providing child care o
mltndwllhthcrlnlnpﬂoﬂo
receiving peyment under the Block

Grant,

(b) Grantes tration procedures

(1) Should fecilitata spproprists an
prompi pomut to pwvidm describ
in paragraph (o) of this section:

(2) Should permit the Grantes to
furnish information to such providers,
Including laformation on the evailubil
of heslth and safaty training, technice
assistance, and any relevant informat

pmdnln‘ to lppllablo atory

(3) Must nllow providers to
with the Grantes after seluction du
parent(s) of eligible children and befor
the paymant described in peregraph (o
of this section is mede.

(c) Registretion under the Block Cra:
must be @ simple. timely process throus
which the Grentee authorizes the
ptrovider to receive payment for child
care services.

(d) Both the registration reguiremant:
and the ragistration procesa under
paragraph (s) of this section must be

istent with the safegnards for

assistance or child
under any other Fedarsl, State, or Tribal
programs.

lbl in esteblishing paymont retes.
Grantees must take into account:

(1) Variations in the cost of providing
child care:

{i) B Gifferent categories (i.e..
canter-based, group home. femily, in-
home); and

(it} To children of different age groups:

and
(2) The edditions) cos's of providing
child cere for children with special

eeda,

{c) Psyment rutes under paragraph (e)
of this secticn muat be cunsiztent with
the safeguards for parentai choice in
§ 96.30(g).

(d) Nothing in this section shall be
construed 1o create @ private tight of
action.

() Paymient relcs estatlishsd
pursuant io this section must be
svaileble upon request to the Secretary.

§90.44  Priority for child 0ore services.
Grantees must give priority for
services provided under § 98.50(a}(1) to:
() Chlr":en of families with very low
family income (considering family size);
and

parentel choice in § 90 30(3).

§98.48 Nendiscrimination in enroliment
on the basle of religion.

{e) Chiid care providers (other then
femily child care providets. as defined
in § 88.2(r)} that receive essistence
through grants end contracts under the
Block Grent shall not discriminate (n
admissions sgainst eny child on the
basis of religion.

(b) Paregraph (s) of this section doas
not prohibit e chiid care cmrruvldlr from.
selecting children for child care slots
that sre not funded directly (i.s. through
grants or contracts to providers) with
assistence provided under the Block
Grant because such children or thelr
family roambers pariicipate on e regular
basis in other activities of the
orgenization thet owns or operstes such
provider.

{c) Notwithstanding paragraph (b ol
this section, if 80 percent or morse
opersting budget of e chitd care provld«
comea from Federal or State funds,
including direct or |
undet the Block Grent, the Crantes most
sssure thet before eny further Block  *
Grant assistance is given ta the
provides,
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axcept a9 provided in
of this section, nothing in
this pant ot affects the
provision of any other
Feders! law snd regelal relating to
gl.ﬁlahayuhmlwh

(1) Child care providers that receive
grants or contracts
aot

s

employing & prospective employse who
is alroady pating on a regular
basis in of utlvm?c of the

orgenisation that owns or operetes the
provider.
(3) Paragraphs (a) (1) and (2) of this
section shall not apply to of
such oo
were smploysd with the provicer on
November 8, 1900.

(b) Notwithstunding paregraph (s) of
organization

under the Black Granl, the Grantee must
assure that, before any further Block
Grant assistancs is given to the
provider,

(1) The grant or contract relating to
'hf .#muﬂom' oy ment policies of the

2) t

provider tly that no
parson with reeponsibilities in the
operation of the child care will
discriminate, on the basis m in
the employmwnt of any individusl as
categiver.

Subpert F—tee of Block Grant Funde

§90.00 Chiid oare servicss.

(8) After reserving 28 percent of the
smount provided under the Block Grant

Q
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(9) U
forin §

(4) Based on the
R
ladudo.bulmlﬂﬂnhzb.&o

i
%
%

and quality costs under § 68.50(a){2).

(2) Pursuant lo § 9R18(a}7)(i). the
Plan must specify the activities which
the Grantes will fund under this

peragraph.
d){1) States must spend
L. of the i funds
paragraph (a) of this section for
ph (sN1) mﬂmm
)1
mmnmmwtm
activities authorized under paragraph
(n)((lz,)g:thl:m o
a8 provided ragraph
(113) olm section, to mrﬂu
mml nis of paregraph (d)(1) of this
on:

(1) At Jaast 82 percent of the funds
reserved for sseistance under this
section must be for services
pursuant to paragraph (s)1) of this
section, and

(1) Not more than 10 t of the
funds may be foe other
suthorized activities as described in

paragraph (a)}2) of this section,
including al! administrative activities.
(3) For the first m:rnn ofa
Grantes's operstion of the program, at
Jeest 86 percent must be expended for
pureuant lo paregraph (s l.ul
lhuucuonndwtollrml
funds may be expended for the other
nuthoru;:(nculv;lmh described in
pasegraph (o section,
submission ov s additions)
justification puressnt to § 08.13a){ONL).
() The base amount, pursant o
§ 90.82(b)(1)i). of a Tribal Grantee's
grant is exempt from the limitation in
paragraph (d)2) of this secticn.

(H)memmd&lﬂx
progeanis, scoordance
mmmﬂmmdm
section; or

(144) Both; and

(2) Five percent of the lolal amount of
8 flscal yoar’s Block Grant funds on one

or more of the lollowing activities to
improvs the quality of care:

loa
(1i) Making grants or mﬁm

to child care

including applicable bealth and safety
requirements, pursuant to §§ 98.40 and
98.41;

11} lemy the monitoring of
cosaglhm and enforcement of,
applicable State, local. and Tribal

requirements pursuant to §§ 98.40 and
98.41;
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X2} of this section.
{c) Foe doscribed in
paragraph (oy1) of thi section.
Graniess must:
(1) Provide funding through granta and
trects: and

conf

(2)1) Give ks ]

L

g’:c_ﬁuhtnmu»
receive gants under Section 1008 of the
Elementary sad Secondery Education
Act of 1985 and

(ti) Then give priority to any
aross with concentrstions of poverty,
snd any srees with very high or very
low population densities.

(d) Early childhood devslopment
programe funded wnder this section:

(1) Must conaist of services that are
intended to provide an environment thet

cultural, emotionsl,
davalopment of children; and

(2) Are not intended to serve s @
substitute for compulsory ecademic

programa.

(e) Before- and after-school programe
funded under this section:

{1) Must be provided Monday through
Friday. including echool holideys and
vacation periods other than legal public
holidays. to children sttending serly
childhood development programs.
kindergarten, or -hmnug or
secondary schoo! classes during such
times of the dey end on such days thet
the regular tnstructionsl services sre nut
in scssion:

(2) Are not intended to extend of
teplace the regular academic progrem.

(N Administrative costa sssocieted
with sctivities funded under peragraphe
(a). (bj(1), and {bX2) of this section ate
considered amounte ax for
progrem sct vities in determining
whether Grantees have met the
requirements of those respective
paragraphs.

(x) Pursusnt to § 98.16(s)(8)i), the

ian muat specily the activilies which
the Grantee will fund under thie section,

§90.52 Administrative activities.
(o) Block Grant funds may be used for
ndnu-"n‘l‘l‘l’nlln sctivities, o8 Uimited by

§ 08 ). .
(b) As part of ita snnusl Appliceti
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(1) Salaries and related costs of the
ol the

ce e progrem;

(iv) Providing local officiale and
citizens with information ebout the
;op-n. including the conduct of public

(. Preparing the G

v rantee’s
Apphuﬁon and Plan:

(v1) systems, incloding
sutomated information management

systems;

{vii) Developing agreements with
sdministering agencies in order to carry
out program ectivitics;

(vitl) Moaitoring program activities for
compliance with program requirements:

{ix) Preparing reports and other
documents related 0 the program for
submission to the Secretary:

(x) Mainteining subetantisted
complaint files (n sccordance with the
"?::)" m& the provision of

on o
Block Grant eetvices with other Federal,
Stete, and locel child cars, early
childhood development programs, snd
before- and efter-echool care programs;

(xii) Coordinating the resolution of
sudit and monitoring findings;

(xiii) Bvaluating program results; and

(xiv) Managing or supervising persons
with responsibilities described in
paragraphs [b)1)1) through (xiji) of this
sections

{2) Travel costa incurred for officiel
business in carrying out the progrem;

(3) Administretive sarvices, Including
such services ss accounting services,
performed by Grantees or subgrentees
or under sgreements with thicd parties;

(4) Audit services as required ot
§ 93,65

(S) Other coste for goods and setvices
required for the administration of the
program, including rental or purchase

a8 provided in § 08.13(b), @ Grentes
mus! provide sn estimate of total funds
thet will be ussd for sdministrative
sctivities by both the Grantes and
s.hgrantees during the progrem period.
A listof sll sdministrative sctivities on
whichythe setimetse is based must elso
be provided with the esti Thesa
sctivities may incinde, but are pot
limited, to:

quipment, utilities, and office supplies;
s

cliO) l.ndlm':t costa ee determined by an
indirect cost agreement.

{c) Expenditures on sny
sdminlstrative activities related to the
services under § 96.50 are subject to the

ph (d] of thet
section. and together with axpenditares
for quality and svailability, must oot
exceed the timitation wader § 98.50(d)N2}

60

the teve) of effort established for the
base

C paiod 4 e tae ol Fourh
on at]
which includes (ha

Applicatl made. Subsequent
rnodo ate each twelve-month period
ollowing the preceding period. Grantees
may establish:

(i) An aggregate base petiod lavel of
effort, or

(ii) Base periods and sssocieted levels
of effort on:

(A) A program-by-program basis;

(B) A leval of govemment basls (s.g-

_Federal, State and local); or-

(C) An alternative basis that provides
for fiscal accountability.

(2} Should e Crantes choosa to
ssteblish the base-period level of sffort
on o basls other than an ote
thet basis will be reflected in the Plan,
pursusnt to § 98.18{e}{16).

(3) Por purposes of this section.
care services and relsted ams ere
thoss services and progrems which are
included by the Crantse for funding
under its Block Grent Plan.

(4) Amounte established for the base
period will be included in the (nitial
Applicstion, emounts expendad for
subsequent periode ‘will included in

b at Appl

pursuant to § 98.13,

(5) Reduciloas In Padera funding for
programe (ncluded (n the base period
computation will be taken into
considerstion In determining whether o
Crantes bas met this requirement.
Information the nature, extent,
snd basie for the reduction must be
included in the Grantee's Application,
pursuant to § 98.13{a)}8)(lii).

9054 Mootrictions o0 the wee of funde.

(9) Gc:ie'ml. (1) m Crant lur‘ne‘a
may not I?ﬂl or any activity
noly thorized in 8 fus o
which does not meet the sdditional




E

trictions and Wnitations In
paragraphe (b) through (s o el

(2) Punde must be expended in
accordance with applicable Stata and
mhmuumuww
bgcanmmmmmu

agetcies and

blished pursuant to § 99.¢1,

{c) Tuition. Punds may not be
expended for students enrolled in grudes
Im 12 for:

) service provided to such
lh‘d.nAl:’ Ihw

[t] oervice for which such
nudo:t‘.w recaive soademic credit toward
n;duxnm or

3) instrectional ssrvices which
luppllnl’ot duplicate the scademic §
pr:dl’rm dw;?lle wp:;aﬂh school,

Sectorion a ctivities,
Funds provided -ﬁ"’ s of
contracts to providers ::;' not be

osctarian

§30.53 Cust atiosston,
P':’lnuuh::.nhsem st
&Mhﬂluﬂlﬂmt&onplw
v indirect ouet preposals, as
Sppropriste.
that de

r@”‘“wmﬁ%
s B s e
hﬂmmm-mu

(c) Appreval of the cost aBlacation

Q
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(C) i the Allotment factor (c) At the Becretary’a discretion. funds  $98.84 Pranciel roperting.
determined at paragraph (aX1)(li) of thle pot allotted under this section will be (u)umln.ndnyuhulhndd
section: distributed to othaz Grantees, or ﬁ.edmnmndvdlhlnﬂdlyuhe
mm:x.n:g_::g:;nmu rotumed to the Federal government. the end of sach fiscal year,
Proportion factor Crantees must submit 10 the Secretary
beizor 18053 Roaliotment n tepott for anch flscal yasr's *

be
et e O e oy bl mi‘i.“.’.‘!.”‘..?.m““"'.: ot ) rovided i pragre
'al [ t carry out ila
coasidered to be 0.8 in the period for which the allotmant ls (.;:z,,‘o’;m ::c':ion. the I,:,m um':h
(3) The formuls used (n calculatings  made available, shall be reallotted to include:
Taritory’s allotment is aa follows: m‘g‘.m cnnun' n muondu d:lh: (1) The total amount of funds
ts. For purposss
i, gt SRR ST AT
( 5 meens tes, 0
Vg (VCTXAPF, x P',N"f'&ﬁﬁ“ Colum!:ln. nn: :I;o comm::nlth of . 'osll '.n' wu,‘,%“:ld_aw obligations
Pusrto Rico. tment Bot 8
to Tarritorial or Tribal allotments, lr\% Y {2) ARer the end ol s  period,

(

{1) For purposes of the formula Teritorial and Tribal Grantses may not poct must
apecified st parsgraph (a}2}i) of this receiva reallotted State funds. mﬁf‘m :I?I?.‘oi:og:.. :tb:;;nu o
saction, the term, “YCF(" means the {1) Bach year, tha State shall report to  (b) Ths Seceatary retervas tha right to
Territory's Young Child factor aa tha Secretary either the dollar amount require financial reports lese uently
defined at paragraph (aX1)i) of this from the previous yeeragrant which it than apecified n paragraph (a) of this
SO 10 T

ot that & t
eyl i preggh (HEK oLt wilhechigued dwag s U7 Beh b naome 3. conroaions
Territory’s Allotmant P:opomon factor report must be poetmarked by April1at.  made by families directly 1o the Grantes

lory's Alll Based upon the reallo
as defined at {aX1){il) of this section. 2} upon the reallotment reporta  of aubgrantee for tha cost of care where
(b) An anount up to three percent of ::El'l'::'l;ldo:ky g::ah!;u“s«utnw will  tha Grantes of subgrantee haa made 8

the amount sppropriated for the Block full payment ta the provider, pursusnt to

Cran resery (i} If the total amount availabla for § 9n.42(a), thia income muat be reposted.
mb:.wfb:‘w 'dnl'::‘:::’:n reallotmant s $25.000 or mare, funds {d) Punda returned to Grantees or
(1) Except aa lpmod in paragraph will be resllotted to States dingto  subgrantees, pursuant to § s6.60(s){2}.
{aN2) of this section. granis to individust  the Stata allotment formula for the ahall be reported sa follows:
Tribal Grantees will be equal to thasum spplicable fiscal year's funds, pursuant (1) U the funde are returned befoce the
ok to § ve.m(b). close of the pericd covered bLﬂu

(1) A base amount aa sat by the {i1) If the amount avallabla for financisl repost, they should Included
Secretary; and reallotment ls less thun 825,000, the aa o not adjustment to lotal

{ii} An sdditional amount per Indian  Secretary "will not reallot any funds, and  expenditures in the report; or

under age 13 (or such similarage  such funds will revert to the Federal {2) f the funds are returned aftar

as de! the Secretary from the  governmant. aubmission of tha finel financial report,
best available data). which is {1i1) 1f an individusl resllotment award they should be reported on 8

determined by dividing the amount of t ! Socret repoti for the same and be
funde available, less amounte set asida :‘ﬁi'.: .',:'u."&f.'f:,".ﬁ?n': :nch fu,,'ﬂ included as a net adjusiment to totel

for M‘;‘:m mm 1o by the will ravert (o the Federsl govamment. expenditures.

""g: I&I hil I"‘"“" 1) If o State doea not submit a Audia.

:t“:lr ‘g'dﬁ reservations um o "Lle' report by the deadline for .zrhé Crantes must hava an audit
report subittel, the Secretery will  conducted aher the closs of sach

appropriate ares served by the Tribal either:

Grantee. pursuant to § 98.80(s). program period in accordance with
2) Gradts th {1) Determine that Stats doeanothava  OQMB Circular A-128
w(h,sdhn &mm .p':l'y":::::t any funds available for reallotment; or (b) Grantees are sesponsible for

of & consorti (it) In the case of @ received ensuring that subgrantees are audited In
§ n'm(bm":e-'ad be .ml tothesum oMef N;“ 1t any '“m"“"d lobe  ceordance with appropriata audit

ok available for reallotment shall revart o requirements.
11) A portion of the base amount. the Feders) government. {c) Not later than 30 days after he
purevant to w;'ﬁ (bX1){1) of this (b) Thae Secretary may withhold the completion of the sudit, Grentesa must
section, that bears the same ratio as the lmomlolmmlouumhasuloll aubmita of thetr audit report to the
pumbar of indiaa children [n the Tribe the Secretary determines that such Tegislature of the Stste o if applicable.
living on or near the reservation, of funds sre not needed to carry out lis to tha Tribal council{s). Grantess must
o&;:‘awhu asea served by the mﬂ- Mmlh‘? be d:l;!l’bl:ll'id to alo&:ubmn; copy of thelr audit report
Tribal Grantes, tto § 98.00(c other are al or to the HHS Reglonal
Tribal Grastes pursuantto §RNE) 1ogjotad funds. L0 e vvises sevponatble for the
{il) An sdditionsl amount per indlan (c) States receiving resllotted funds HHS region in which the Grantes [
child, pursant to parsgreph (BRINL) of  must obligate and axpend these funds [n  located, as wall as their cognizant
this section. accordance with § 98.60. The . if applicable.
(9) Tribal consortia will receiva grants realiotment of funds does not axtend the (d) Any amouns determined through
that are equal to the sum of the obnpuumbduhmmpoﬂnd anauditnuwhvabnnupmddh
Individual grants of their members. for axpenditure of such

accordance with thess statutory of

ERIC be
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regulstory provislons, or with the Plan,
and which are subsequenily disaliowsd
by the Deparimeat shall be repaid o the
Federal governmant, or the Secretary
will offset such amounta agalnst any
other Block Crant funds to which the
Grontes {s or may be antitled.

(0) Grantess must provide access to
sppropriste books, documents. papers
snd records to ellow the Secretary to
verify thet Blnck Grant funds have been
expended in accordance with the
ststutory and atory requirements of
the program. end with the Plen.

§9006 Olaallowance prosedurse.

(o) If the Agency. ea the result of an
audit or e financial or complience
review, finds that expanditures by e
Grantee should ba disallowed, the
Agency will notily the Grantee of this
decision i writing.

{b)(1) Uf the Grantew agrees with Lbe
hinding that amounta wers not sxpended
in accordance with the Act, these
regulations. or the Plen, the Grentee
shall fulfil) the provisions of the
#isellowance notice and repay any
zmounts improperly expended: or

{2) The Grantee may appeal the
firding by informing the Asaistant
Secrelary:

(i) Of the Grantec’s intent to contest
the decision and reques|
reconsiderstion; or

(i) By lol]owhunthe procedure in
paragraph (c) of this settion.

(=) A Grantes may appeul the
d.sallowance decison to the
Departmental Appeals Board in
accordance with 45 CFR pant 18.

(d) The Grantce may sppeal &
disallowance of costs thel the Afcncy
has determined 10 be unallowable under
aneward. This provision does not epply
to the determinetion of award emounts
or disposition of unobligeted balences.

{e) The Grantee's request for
rezonsideration in parsgraph (b)(2](i) of
this section must be postmerked ro lster
than 30 deys sfter the receipt of the
disallowance notice. A Graniee may
request an axtension within the 30-day
nmelm;l. l requeat for N
reconsideration. pursuent lo paregrap
(b}{2)(i) of this section. need not follow
any prescribed form, but it shall contein:

(1} The amount of the disallowance:

(2} The Grantee's reasans for
believing that the disallowance was
improper;

(2) A copy of the disallowance
decision issued pursuant to paragraph
(o) of this section.

{N(1) Upon receipt of e request for
reconsiderstion, pursuant to paragraph
(b)(2)() of this section. the Asalstant
Secretery of the Assistant Secretery's

ERIC
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designes will informa the Grentes that
the request ts nader review.

{2) The Assislant Secrelary or the
designee will review any matarial
submitted by the Grantes, and any other

meterial s
(3) i the nm(dlmlon is adverse o

the Grantes's poaition, the response will
include notificetion of the Grantes's

to the tal
pussuant to parsgraph
{c) of this section.

(@) U o Crantse refuses to n::y
amounts efter e final decision has been
mads. the emounta may be offset
sgatnst future payments to the Grantse.

Thae appeals process in this section
is not applicable if the dissliowance Is
the resuit of e compllancs review, the
gyndt:‘nga of which have bun.nppcd‘ﬁ

e Crantee, pursuant to § 96.91

(1) Disallowances under the Block
Crant progrem are subject to nterest
n%ulnuono 0t 45 CFR part 30. Interest
will begin to accrue from the dete of
notificotion.

$90.07 Fiocal raqul for

through 96.52 and the amount of funds
axpended for such wees {with refarence
to the uses specified in the Grantes's
Ap tion, pursuant to § 98.13(s}{9)):
an

{2) For the first two ysars of the
Grantee’s operstion of the program, if
axpenditure amounta reported are not in
complisnce with the requiremenis ot
§ 98.50{d}{2). provide an explanation
ond retionals for a0y @ tures
allowable undsr § d)N3).

{b) To the axtent date are reasonably
svailsble. contatn sveilabls date on the
mennar in which the child care oeeds of
families in the ares by the
Grantee are being Including
information conceraing

(1) The number of children beig
assisted with funds provided under the
Block Grent, and under other Fedaral
child care and pre-school programa;

{2) The and nursber of child care
programs, child care providers,
caregivers. and support personnel
located in the area served by the
Cranine:

and sgreements.

() Unless otherwise specified in this
part, contracte which entail the
expenditure of Block Grant funds shall
comply with the laws end procedures
generslly spplicable to expenditures by
the contracting agency of its own funds.

(b) Fiscal coutrol and eccounting
procedurce must be eufficient to permit:

(1) Preparstion of reports required
under § 98.64 and under subpart H. and

(2) The tracing of funds to e level of
exper.diture adequate 10 establish that
such furds heve not bern used in
violation of the provisions of this part.

Subpart H—Program Reporting
Requirements

§90.70  Annuel report requirement.

{a) Grantees thet receive sssistance
under the Block Grant shall prepare and
submit to the Secretery sn snnus!
repott. The report will be submitted by
December 31 and will cover the mont
recent progrem pertod which ended on
Se%mnlm 30 omul yeer.

(b) The first such report shall be en
interim report, covering expendilures
through September 30, 1082, and shall be
submitted no later then December 31,

1902
{c) Annual reports to the Secretery
;’ull include the information listed in
90.71.

§90.7¢ Ceontort of roport.
Al s minimum, e Grantee's report to
the Secretaty, se required in § 08.70,

shell:
(}{1) Specily the uses for which the
Crantes uponyded funds :::d« 1§ 0050

(3) Salaries and other compensation
paid 1o full- and peri-time staff who
pravide child care services: end

(4) Activities to encourage public-

rivale partnerships thet promote
Eusinen involvernent in meeting child
care peeds;

{c) Deacribe the extent to which the
affordability and evsilebility of child
care services bas increased:

(d) Il applicable, describe. in either
the fitst or second ennual report, ths
findings of the Grantes's review of il
licensing end reguletory requirements
and policies, pursuant to § 66.41(d),
including e description of actions taken
by the Granies in response to such
reviews;

{e) Contain, If spplicable. sn
explanation of any Grantee action
which reduces the lsvel of child care
standerds. es required in § 98.41(c):

(1) Describe the stendards and beslth
and sufety requirements sppliceble to
child care providers in the State or other
ares served by the Grentss. Including e
description of Grantes efforts to
improve the quality of child care; and

{§) Any edditional informetion that
the Secrelery shall requirs.

Subpart (—indien Tribes
§9050 Genarsl prosscures and
raquirementa.

An Indian Tribe o7 Tribal orgenizstion
(o8 defined ot §§ 98.2(c) ard 98.2{00))
may be awarded grants to plan and
e ine i evalenity. aordabi
increasl a8V ty, ty,
snd qunﬁy of child cars and chl.ldhooJ
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{c) A consorti

c| um representing more
then one Indian Tribe may be eligible to
receive Block Crant funds on behalf of &
particular Tribe if:

1) The conscrtium obteins and
subenits o resolution from each
participating Tribe suthorizing the
consortium (o receive Block Grant funds
on behalf of each Tribe or Tribal
orgenization in the consortium; and

{2) The consortium consists of Tribes
which each mest the eligi!

program aa deflued in this past, or which
would otherwise meet the eligibility
requirements if the Tribe o Tribal
organization hed at least 50 children age
13 or younger: and

{3) All the pasticipeting consortium
members are 'l:crompuc proximity to
one anothey (Including operation in &
multi-State ares) or bave an existing
consortium arrangement; and

‘(Ic.).'l‘ho coosortivin demonstrates that
it has the tchnical and

{a) For purposes of the Bock Ceant,
the determination of the number of
parageaph (o)1 of s secion,will
paragra| 1) section,
include indian children living on or neesr
reservations, with the exception of
Tribes in Alasks, California and
Oklahoms

RIC
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§00.87 Agppfication and Fian,
(e} In arder 0 recetve Block Grant

§ 90.2) must submit an Application (e
defined at § §8.13) which provides that:
(1) The spplicant will cosrdinate, lo
the maximum extont foasible, with the
lead agencyiien) i the Btste{s) in which
the spplicant will carvy out Block Grant
i
@ case of an t

in & State other than Alaske, Celifornis,
Ohklaboma,

[ Block
activities will be carried out o8 an
Indian ressrvadon for the beoefit of
Indiaa children.

{b) The (nitial Application under
paregreph {e) of this section must
include o Plan which maets the
provisions of this pert, and shall be for e
two-yuar period, pursuent tr § 98.17(b).
0082 Coardination

Tribel applicants will coordinata:

{a) To the maximum extent fessible,
with the lesd agency in the State or
States in which the applicant wil] cerry
out the Block Crant program: and

(b) With other Faderal. Stata, local,
and Tribal child care end chilthood

nt programs.

§00.55 Pequiremenis for Tribal programe.

{a) The Crantes must designate an
agency, I, or uitit to nct aa the
lead agenty to edminister the Blnck
S amconcl

With the exception .

c.u}omh. and Oklahoms, programs
and ectivities must be carried out onan
Indian reservation for the benefit of
indian children.

{c) In the case of a Tribal Grantee
which is 8 consortium, varistions in

Subpert J—ilonltering, Non-
compliance and Complainis
§90.90 Monliering.

(a) The Becretery will monitor
programs funded under the Block Grant
for complisnce with:

{1) Tha Act:

{2) The provisions of this pert; end

64

eemiace o the appmoptite sntty

8 te entity,
including ntevs and mu?cton.
upon reasonable requeat.

§90.91 Nen-complisnge.

(a) If after reasonable notice to &
Grantee, pureusat to §§ 88.90 or 90.9), o
final determination is made that:

(1) Thare bas been a failure by the
Grantes. or by an entity providing

with the Grantes, to comply
substentially with eny provision or
requirement eet foith in the Plan
approvad under § 90.1& or

(2) If in the operstion of any program
for funding is provided under the
Block Grant, thera 1s @ failure by the
Geantes, of by an entity providing
services undef contssct Of agreement
with the Grantes, to comply
substantially with any provision of the
Act o¢ this past, the Secretary will
provide to the Graniss & wrilten tiotios

of o finding of non-complisnce. This
notics will be lssued within €0 days of -
the preliminary notification in § 98.90(b). °
of within 65 days of the receipt of .
additional comments from the Grantes, ]
whichever is later, and will provide the :
opportunity for 8 hearing, pursuant to ;
part 0.

{b) The notios in paragraph (e) of thie
section will include all relevant W§
as well a8 any pensitios or sanctions $0 °
be applied, pussuant to § 90.82.

hesring include the finding of non.

compliance, as well as any penalties OF

;ancuom to be imposed pursuavt to
96.92
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of
penalties will be
! (1)"'Nuo.1mhu u.

paymen
Block Grant will be mads to such
Cranlee; or,
o It‘:o?duumad activity, o
rel . @ of , N0
oh?r.thnpcmnutomocnnmﬁllh
made with respect to such program or

activity.

{b) The penalty provided under
paragraph {e) of this section will
continue untl] the Secretary ls satisfied
that there 18 no longes eny such fallure
10 comply o thet the noncompliance
will be promplly correcied.

(c) In eddition 0 iziposing the
penaliies described in pasagraph (o) of
this section, the Secretary may impoes
other appropriste sanctions, Incl
mouml}l of money | operly,
expanded for purposes prohibited or not
authorized by the Act or the
implementing regulations. end
divqualification of the Grantee from the
receipt of further funding under tho
Block Grant.

{d) If e Grentee is subject to
additionsl sanctiona es provided under
paragraph (c) of this saction. epacific
identification of eny additiona
sanclione being imposed will be
provided in the notice provided pursusnt
to §98.01.

{e) Nothing in this saction, orin
1§ 98.90 or 98.91 will preclude the
Grantee and the Departiment from
informelly resolving e possible

pl issus without following ell
of the sieps described in §§ 98.90, 90.91
and v8.92. Penalties and/or sanctions, as
described in peragraphs () and (c) of
this section. may neverineless be
applied. even though the issue i
resolved informelly.

19683 Compieinte.

{8} Thie section spplies to eny
complaint (other then e compleint
alleging violation of the
nondiscrimination provisions) thet e
Grantee has failed to uss ite silotment in
sccordence with the terms of the Act,
the implementing regulations, ot the
Plan. The Secretary is not required to
cangider @ complaint unless it e
submitted as required by this section.
Complaints with respect to
discrimination should be referred to the
Office of Civil Rights of the Depariment.

(5) Complaints with respect to the
Block Grant must be submitted in
wriling to the Assisten! ®~<retary fot
Children and Pamilies, 370 L'Enfent
Promenade, SW.. Washington. DC 20447,

59

The complaint must identify the
provision of the Plan, the Act, or this

part thet vnulhzdl violated; must
specify the basts n(lqtn'ﬂn
violation(s); and must include elf
relevant {nformation known to the
psrson submitting it.

{¢) The Department shall prompt
furnish & copy of sny complaint lo
affected Grantee. Any commaenis
received from the Grentes within 60
days {or such longer period
[ upon between the
Department) shall be considered by the
Department in responding to the
complaint. The Depertment will conduct
an investigation of compleints, where
spproptiste.

{d) The Department will provide 8
written response to compleints within
180 days sfter peceipt. If o finel
resolution cannot be provided et thet
time. the response will stete the ressons
why additional time is necessary.

{e) Coenplaints which sre not
satisfactorily resolved through
communication with the Grantes will be
pursued through the process described
in §96.90.
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CONFERENCE REPORT PROVISIONS
(HOUSE REPORT 101-964)

Title IV-A At-Risk Child Care Program

Present law

Federal matching is available to States on an entitlement basis
to provide child care for AFDC parents who are participating in
the JOBS program, and to provide child care for a period of 12
months after the family loses eligibility for AFDC as a result of in-
creased hours of, or increased income from, employment.

House bill
No provision.
Senate amendment (Section 60438 of Senate amendment)

Funding for the existing title IV child care program would be in-
creased to provide $65 million for each of fiscal years 1991-1995 to
enable States to provide child care to low income non-AFDC fami-
lies that the State determines: (1) need such care in order to work;
and (2) would otherwise be at risk of becoming dependent upon

Capped entitlement funds would be allocated on the basis of
child population. Rules relating to Federal matching rates, reim-
bursement, standards, and fee schedules would remain the same as
in current law. States would be required to report annually to the
Secretary on child care activities carried out with funds under this
entitlement.

In addition, the authorization for grants (enacted in the Family
Support Act of 1988) to enable States to improve their child care
licensing and registration requirements and procedures, and to
monitor child care provided to children receiving AFDC, would be
extended to provide $35 million for each of fiscal years 1992, 1993,
and 1994 for these purposes.

Conference agreement

The conference agreement follows the Senate amendment, modi-
fied to provide $300 million for each of fiscai years 1991 through
1395. In addition, the conference agreement provides that all child

bb
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care providers that receive funds under this provision must be li-
censed, regulated, or registered. As in the Senate amendmant, all
child care paid for with these funds must meet applicable stand-
ards of State and local law. However, there would be no require-
ment that individuals who provide care solely to members of their
family be licensed, regulated, or registered.

It is the intent of the conferees that States will have maximum
flexibility in determining how these new grant funds are used.

The $35 million currently authorized for grants to improve li-
censing and registration requirements and procedures, and to mon-
itor child care %;ovided to children of AFDC recipients, is increased
to $50 million, beginning in fiscal year 1992 and extending through
fiscal year 1994. One-half of these funds are earmarked for training
child care providers. The remainder must be used for improving li-
censing and registration requirements and procedures, and for en-
forcement. Activities under the grant would apply to all children
receiving services under title IV-A, not just those receiving AFDC.

67
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Child Care and Development Block Grant Program

The Conference report includes the Child Care and Development
Block Grant Act of 1990. The purpose of this block grant program
is to increase the availability, affordability, and quality of child
care. The provision provides financial assistance to low-income,
working families to help them find and afford quality child care
services for their children. It also contains provisions to enhance
the quality and increase the supply of child care available to all
parents, ircluding those who receive no financial assistance under
the block grant program.

More specifically, the purpose of this block grant program is to
give parents a variety of vptions in addressing family child care
needs. Additionally, this provision is intended to build on and to
strengthen the role of the family by seeking to ensure that parents
are not forced by the lack of available programs or financial re-
sources to place a child in an unsafe or unhealthy child care ar-
rangement; to promote the availability and diversity of quality
child care services to expand child care options available to all
families who need such services; to provide assistance to families
whose financial resources are not sufticient to enable such families
to pay the full cost of necessary child care; to improve the produc-
tivity of parents in the labor force by lessening the stresses related
to the absence of adequate child care services; and to provide assist-
ance to states and Indian tribes to improve the quality of, and co-
ordination among, child care programs and early childhood devel-
opment programs.

The Conference agreement authorizes $750,000,000 for fiscal year
1991, $825,000,000 for fiscal year 1992, $925,000,000 for fiscal year
1993, and such sums as may be necessary for fiscal years 1994 and
1995. Block grant funds are provided to states in accordance with a
formula based on numbers of young children and of school lunch
recipients,
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Use of block grant funds for child care services

Each staie shall use 75 percent of block grant funds for direct
assistance to parents for child care services and to increase the
supply and to improve the quality of child care. Block grant funds
may only be used by the states for child care services and for ac-
tivities which directly improve the availability and quality of care
for families assisted under the Act. %:xaligy activities eligible for
funds under section 658E(cX3XBXii) should be the same type of

uality activities specified in the quality reservation in section
258G. Ii is the conferees’ intent that a preponderance of the block
grant funds be spent specifically on child care services and a mini-
mum amount on other authorized activities.

The managers believe that parents should have the greatest
choice possible in selecting child care for their children. Thus, par-
ents assisted under section 658(cX3XB) would have complete discre-
tion to choose from a wide range of child care arrangements, In-
cluding care by relatives, churches, synagogues, family providers,
centers, schools, and employers. All such providers may be paid
through grants or contracts or through certificates provided to the
parent. A parent assisted under section 658E(cX3XB) must be given
the option of receiving a certificate.

Use of 25 percent reserve of funds

Each state shall reserve 25 percent of block grant funds for
grants ‘~d contracts to providers of early childhood development
or befc- and after-school services, or both, and for activities to im-
prove the quality of child care. Of the 25 percent reserve, not less
than seventy-five per. :nt of this reserve shall be allocated to early
childhood developm2r.¢ and before- and after-school care activities;
not less than twent:. *-:rcent for quality activities with the remain-
ing five percent to i - used for either purpose. A state may assign
responsibility for the administration of early childhood develop-
ment and latchkey programs to an agency other than the lead
agency, such as an agency that has experience in the administra-
tion of existing education or preschool ongrams. Eligible quality
activities include establishing or expanding resource and referral
programs; making grants or loans to providers to assist them in
meeting state and local child care standards; improving the moni-
toring of compliance with, and enforcement of, state standards and
licensing and regulatory requirements; providing training and tech-
nical assistance; and improving salaries and other compensation
paid to child care staff.

General provisions

Families eligible for assistance for child care are those who earn
less than 75 percent of the state median income and who have chil-
dren: under age 13. The amount of assistance would be based on e
sliding fee scale established by the state. Nothing in this subchap-
ter is intended to prohibit the provision of services at no cost to
families whose income is at or below the poverty level. Providers
would receive payment at rates which would ensure equal access to
services comparable to those provided to children whose care is not
publicly subsidized.
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Parental choice and involvement are further enhanced through
provisions for unlimited parental access to children during the day
and within the care setting, for parental complaint procedures and
access to records of substantiated parental complaints, and for con-
sumer education.

The managers intend that the determination whether any finan-
cial assistance provided under this subchapter, including a loan,
grant or child care certificate, constitutes Federal financial assist-
ance for purposes of title VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d et seq.), title IX of the Education Amendments of 1972
(20 U.S.C. 1681, et seq.), the Rehabilitation Act of 1973 (29 U.S.C.
794 et seq.), the Age Discrimination Act of 1975 (42 U.S.C. 6101 et
seq.), all as amended, and the regulations issued thereunder, shall
be made in accordance with those provisions. bb

To receive funds, a state shall submit a plan that includes: desig-
nation of a lead agency; local consultation regarding development
of the plan; coordination with existing programs; use of funds for
child care services, including early childhood education and before-
and-after school care, and for activities related to quality and avail-
ability; supplement not supplant language: priority for very low
income children and children with special needs; and use of a shd-
ing fee scale. The managers intend that, to the maximum extent
practicable, the lead agency be a state entity in existence on or
before the date of enactment o this subchapter with experience in
the administration of appropriate child care programs.

All eligible providers shall be licensed, regulated, or registered
prior to payment and must comply with applicable state and local
licensing and regulatory requirements. The state plan shall de-
scribe minimum health and safety requirements established by the
state for all providers funded under this subchapter and ensure
that such providers demonstrate compliance with these require-
ments. These health and safety requirements include the preven-
tion and control of infectious diseases, building and physical prem-
ises safety, and a minimum health and safety training requirement
appropriate to the provider setting. The state shall conduct a one-
time review of state licensing and regulatory requirements and
policies, unless the state has done so within three years prior to
the date of enactment.

The state shall report to the Secretary of Health and Human
Services annually on the use of funds under this subchapter; data
on caregivers and children in care; activities to encourage public-
private partnerships which promote business involvement in meet-
ing child care needs; results of any review of state licensing and
regulatory requirements; a rationale for any state actions to reduce
the levels of state standards; state actions to improve the quality of
care; and a description of standards in the state.

The Secretary will report to Congress annually on use of all
Child Care and Development Block Grant Act funds in the states.
The report will include a summary and analysis of the above data
provided by the States to the Secretary and any recommendations
to Con on further steps necessary to improve access to quality
and affordable child care.
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The Honorable Louis W. Sullivan
Secretary of Health and Human Services
200 Independence Avenue, S.W.
washington, D.C. 20201

Dear Secretary Sullivan:

We are vriting to express grave concerns over the interim
final regulations issued on June 6th for the Child Care and
Development Block Grant. Our conments on the regulations are
limited to the 5 areas which we believe most egregiously deviate
fron the statute and from Congressional intent. Our comments
concern the regulatory language as well as the preamble, since in
pany instances it is the preamble’s detailed quidance in
h%apliqhtinq and explaining issues which ve find objectionable.
(Wiggins Bros., Inc. v. Department of Energy, 667 F.24 77 (1981) found
that in the construction of the Constitution of the United
States, statutes and regulations, federal rule permits amd
requires consideration of preambles in appropriate cases.)

1. Competing principles of federalism and parental choice.

Pirst and foremost, the preapble establishes incorrectly that
the law contains competing principles of federaliem and of
parental choice. The Department takes the position it must
arbitrate thess conflicting concerns.

The primary areas in guestion concern state and local
regulatory requirements (Section 98.40), health and safety
regquirements (Section 98.41), payment rates (Section 98.43) and
registration requirements (Section 98.45). "In each of these
areas®, the Department states in its preamble, "excessive and
{11-designed requirements or procedures could prejudice parental
choice" and would therefore not be acceptable. Moreover, the
rules countenance, "Block Grant funds will not be available to a
Grantee if State or local rules, procedures or other requirements
promulgated for purposss of the Block Grant significantly
restrict parental choice" (Section 98.30 (g)). Por example,
“Grantees may not set health and safety standards and
requiremants...that are inconsistent with the parental choice
safeguards® (Section 98.41(b)). We are alarmed not only by this
general premise, but by the specific guidance to states. One
particularly disturbing example that was brought to our attention
concerned faderal officials warning state officials that a
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criminal record check on providers subsidized by this program
could indeed jeopardize their funding.

In our view, your stated premise that parental choice and
federalisn ave competing principle; under this statute is a
faulty reading of the law. While a balance nust ke struck, the
notion that the statute’s commcrn sense principles are
incompatible with parental choice is misguided.

The statute requires block grant recipients to conform to
state and local child care standards and requires states to have
minimum health and safety standards in effect. These statutory
requirements offer a measure of safety for children when they are
under the publicly-funded care of someone other than a family
member. Safeguards of this sort are not intended to be onerous
to providers, or, more importantly, to eliminate choice for
parents. They are intended to help protect the public’s and the
family’s interest, much like safeguards in the food industry
protect the public against food-borne diseases.

The statute also provides for parental choice, giving parents
"the option either -- (I) to enroll such child with a child care
provider that has a grant or contract for the provision of such
services; or (II) to receive a child care certiticate..." This
section does not imply that parents’ choice is unlimited or that,
however desirable, parents will necessarily have a wide range of
options that simply do not exist. In a straightforward fashion,
it merely provides parents with the choice of several financial
arrangements -- and therefore types -- of child care.

We fully expect that regulations will eliminate child care
providers who have not met a State’s standards. It does not
logically follow, however, that choice will have been compromised
in the process, except for choice among "bad® providers. The
elimination of child care that is unsafe or of dubious quality
affirms choice by limiting the parental selection to just that
care which is reasonably safe.

As a final point, we believe the preamble and relevant
sections of the regulations take an unwarranted position against
states’ regulating their child care. Most states have moderate
or very lax standards for child care. The Department assumes the
reverse, however, and then proceeds to warn states against
overregulation.

We request that the Department make substantial revisions in
both the preamble and in the pertinent sections of the
regulations to more accurately reflect the law and to clarify
that choice and strony standards can coexist. The statute is
eminently clear in favoring strong gtandards. The statute
provides, "This subparagraph shall not be construed to prohibit a
State from imposing more stringent standards and licens ng or
regulatory requirements on child care providers.® (Section
658(c) (2) (E)). It then mandates that States establish health and
safety requirements. And finally, it admonishes states to,
*inform the Secretary of the rationale for such reduction™ of
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standards should that occur. These provisions iilustrate an
unequivocal commitment to upholding or increasing state
standards. By contrast, the Department has developed an
extraordinarily whimsical approach which effectively discourages
states from holding high standards in th. guise of protecting
parental choice.

2. Non-Discrimination.

Section 658N (a) (2) (A) of the Statute provides, *A child care
provider (other than a family child care provider) that receives
assistance under this subchapter shall not discriminate against
any child on the basis of religion in providing child care."
Sec. 658N(a)(3) extends this prohibition on discrimination to
employment in a child care setting.

The regulations extend the non-discrimination requirements to
ct.ild care providers that receive assistance through grants or
contracts. However, they specifically exempt child care
providers that receive assistance through certificates.

This interpretation is wholly inconsistent with the law. The
law is clear that the non-discrimination section applies to all
providers receiving assistance unde:: the act, with one exception.
That exception, family child care, is the only provider
specifically excluded from this requirement. Had we intended to
also exclude certificates from this requirement, we would have
done so explicitly. The practical effect of exempti
certiticates from religious non-discrimination provizgonl would
be to allow federal funds to subsidize discrimination against
children and child care staff based on their religious bsliefs.
For further direction on this issue, vWe refer you to item five
which follows. We respectfully ask that this language be changed
to compoxt with the statute.

3. Availability of certificates year-round.

The preamble to the regulations states, "a child care
certificate program must ensure that parents may obtain
certificates throughout the program year..."

We believe this sends an incorrect message to states. States
are mandated by statute to provide grants/contracts and
certificates for child care. How will states be able to conform
to this "parental choice" mandate if the rules requires
certificates, and only certificates, to be available year-round?
¥hy does the rule not provide for grants, contracts and
certificates to be available year-round? Short of this, how can
a state be reasonably expected to establish child care options as
mandated by law if they are instructed to hold an unlimited
amount of cash in reserve at all times for certilicates? We
suggest that this provision be deleted as it would create a
conflict by establishing a presumption for one financial
arrangement over others which were mandated by the statute.
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4. Payment rates.

The regulations accurately reflect statutory language on
assuring "equal access for eligible children to comparable child
care services" through payment rates. However, the accompanying
guidance provided in the prezmble vitiates this statutory

protection which allows reimbursement for high quality child
care.

The preamble limits the differing payment rates to categories
of care, rather than allowing differing reimbursements within a
single category of care. The preamble provides that "grantees
must differentiate between center-based, group home, family, and
in-home care providers....and that providers must be reimbursed
at the same rate as other providers in the same category",
Generally, quality costs more. A group-home with a low
child-staff ratio and a generous number of square feet per child
may be more expensive than other group-homes. This difference
should be accommodated for in the rates of reimbursement. Your
guidance does not allow for this. Moreover, we have heard that
some states are concerned about the effect of your guidance on
group-homes in their States, where some, but not all, group-hones
are regulated. These States argue that they would expect to
reimburse the regulated care at a higher rate, but according to
your guidance would be prohibited from doing so.

The statute stresses “equal access for comparable care®.
Comparable care doee not in any way imply a single level of care
within each category. By extending that reasoning, all children
served under this program could be relegated to the least
expensive child care of the community, thus segregating these
children from those whose parents can afford to pay mors. A
resulting two-tiered system of child care is precisely what the
statutory language was intended to prevent.

5. Legislative history.

The preamble states, "the bills which individually passed the
House (H.R. 3) and the Senate (S. 5) were not the basis for
crafting the compromise....As a result, there is relatively
little legislative history that is instructive in drafting
regulations that reflect the clear intent of the law."

We disagree with this conclusion. fThe final child care bill
was a compromise vehicle, crafted in the final days of the 101st
Congress to salvage some acceptable form of child care
legislation. Several Senators who negotiated the terms of the
final bill with the Aduinistration were also conferees on s. 5
and had been key players in the extensive Committee and floor
debates on this bill. 1In order to come up with a "solution" that
would be acceptable to the House of Representatives, to the
Senate and to the White House, the drafters certainly had to
consider the child care bills under active consideration. 1In
fact, Section 658N of the Child Care and Desvelopment Block Grant
incorporates word-for-word the compromise language of 8§, §
concerning religious non-discrimination. We therefore believe

1
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S. 5 and H.R. 3 may offer general guidance on the Child Care
Block Grant, with specific guidance on the relevant sections such
as the non-discrimination language cited above.

We would be happy to discuss with you any of these concerns
should you have questions or desire further clarification.

Wwith kind regards,

Sincerely,

WIilLiaM D. FORD MATTHEW G. MARTINE2
Chairman Chairman

committee on Education & Labor Subcommittee on Human Resources

cc: Assistant Secretary for children and Families
Attn: Mark Ragan
Child Care Task Force
Fifth floor, 370 L/’Enfant Promenade, S.W.
washington, D.C. 20447
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August 2, 1991

Ms., Jo Anne B. Barnhart
Assistant Secretary for
Children and Families
Department of Health and Humen Services
‘. Fifth Floor
370 L’Enfant Promenade, SW
Washington, DC 20447
Attention: Mark Ragan

Dear Assistant Secretary Barnhart:

We are writing to comment on the interim final rule for the
Child care and Development Block Grant (®"Block Grant")
promulgated in the Federal Register on June 6, 1991.

As you know, we were directly and intensively involved with
this legislation throughout the 100th and 101st Congresses, from
the earliest conceptual stages to the final discussions with
House conferees and Administration representatives regarding the
Conference report eventuvally enacted and signed into law. We
take pride in the final product and believe that American
families will benefit greatly from the infusion of new Federal
child care funds and from the emphasis on improving the quality
and availability of child care services in their communities.

We have reviewed the proposed regulations, taking into
account the legislative history and Congressional intent and
comments that we have received from our states and from
individvals and organizations involved with implementation of the
block grant. 1In general, we believe that the Department has
accurately reflected the provisions of the Block Grant statute in
the proposed text of the regulations which begins on page 26224
of Che Federal Register. 1In certain areas where the statutory
text is general and calls for more detailed interpretation, we
commend the Department for spelling out guidelipnes that will help
to improve child care services--for example, the broader age
eligibility for children with special needs.

In a number of areas, however, We find that the proposed
preamble and text are inconsistent with the statute and with
legislative history. Rather than submitting a lengthy list of
comments, we will focus on several key issues for which
modifications in the reqgulations are clearly warranted.

First, we ask that you revise the definition of *
"preponderance™ regarding the use of the 75 percent of Block
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Grant funds reserved for child care services. The proposed rule
interprets "preponderance® as requiring that at least 90 percent
of the funds be expended for services (85 percent in the first
two years) and that no more than 10 percent be expended for
activities to improve the availability and quality of child care
and all other non-service expenditures. The text of the statute
states that a state shall use the 75 percent for:

*{1) child care services, that meet the
requirements of this subchapter, that are provided to
eligible children in the State on a sliding fee scale
basis using funding methods provided fbr in section
658E(c) (2) (A), with priority being given for services
provided to children of families with very low family
incomes (taking into consideration family size) and to
children with special needs; and

(i1) activities designed to improve the
availability and quality of child care." ([Section
658E (c) (3) (B) )

According to the statement ‘of maasagers, "{i]Jt is the conferees’
intert that a preponderance of the block grant funds be speut
specifically on child care services and a minimum amount on other
authorized activities".

Certainly, the managers’ use of the term "preponderance"
conveys strong Congressional intent that the majority of Section
658F (c) (3) (B) funds be used for child care services. However,
nothing in the legislative history of the statute suggests a set-
aside as high as 90 percent. To the contrary, the final
statutory language for Section 658E(c) (3) (B) was designed to give
states maximum flexibility to allocate these funds for a variety
of activities based on the needs of irndividual states. Thus, we
would urge that you consider modifying this portion of the
regulations to require at least 70 percent of Section
658E (c) (3) (B) funds be used for services, with no more than 10
percent of the remaining funds to be used for administrative
costs.

This revision would better reflect Congressional intent and
would provide states with greater flexibility. Indeed, we have
learned that a number of states would have preferred to spend a
greater proportion of their Section 65S8E(c) (3) (B) allotment to
enhance quality and availability, but found their goals precluded
by this provision. Because some states historically have focused
state funds on payment for the cost of care, at this juncture
they seek the opportunity to use a greater proportion of Block
Grant funds for improvements in other areas also encompassed by
the legislation. It is our understanding that for many states,
ongoing administrative costs for the certificate program alone
will reach up to 15 percent. Thus, unless they are given greater
flexibility, virtually none of the funds under this portion of
the block grant will be used to improve availability‘and quality,
thus nullifying our intent.
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Second, we are deeply concerned that the Department’s
interpretation of the statute’s “parental choice® provisions may
preclude states from complying with statutory requirements
concerning minimum health and safety standards, payment rates,
and registration of providers. Section 98.30(g) of the
regulations effectively prohibits states from appiying health and
safety or other requirements that have the “effect of limiting
parental access to or choice®” from among categories of care or
"excluding a significant number of providers in any category of
care or of any type". *

Certainly one of our broad goals as sponsors of the statute
was to enact legislation that would enhance parental choice in
selecting appropriate child care arrangements for their children.
Equally clear was our strong commitment to ensure that child care
services funded by this program meet minimum health and safety
standards set by the states. Thus, the statute explicitly states
that all providers receiving funds (except grandparents, aunts,
and uncles) must meet minimum health and safety standards in
certain categories specified by the statute.

Nothing in the statute--or in the legislative history--
suggests that the requirement for minimum health and safety
standards is conditioned on some threshold of parental choijce.
To the contrary, the statute and legislative history convey an
absolute and unconditional requirement that states establish
minimum standards for providers receiving Block Grant funds.
Parents then should have the option to select a provider from
among thosa2 who meet these minimum state standards.

By definition, minimum health and safety standards provide a
floor of protection for children below which the care setting
simply is not safe. fThus, it would be a disservice to parents--
and contrary to the concept of state flexibility which is basic
to the Act--to effectively require states to fund care which
state governments have determined is unsafe. We urge the
Department to modify the regulations by deleting Section
98.30(qg) .

Third, the regulations misconstrue the nondiscrimination
provisions of .ection 658N of the statute. Sections 98.46 and
98.47 of the regulations state that the statutory provisions
barring discrimination on the basis of religion in admissions and
in employment apply only to child care providers that receive
assistance through grants and/or contracts. This interpretation
contravenes statutory language which applies these
nondiscrimination provisions to all child care providers (other
than a family child care provider) that receive assistance under
the Block Grant. This is in contrast to the Section 658M
limitations on the use c¢f Block Grant funds for sectarian
purposes, which apply only to assistance provided thrbugh grants
or contracts.

) '7 i’
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The legislative history on these two sections is extremely
clear. Both S§.5 and H.R. 2 were passed with language virtually
identical to these sections; very little modification occurred in
Conference. The S$.5 nondiscrimination provisions were carefully
drafted so that religious providers could utilize preferential
admissions and employment policies sufficient to accommodate
their needs. Throughout the legislative history, from
introduction through enactment, the nondiscrimination provisions
covered all forms of assistance. By contrast, the provisions
limiting use of funds for sectarian purposes initially covered
all forms of assistance, but were modified during Senate floor
consideration to exempt providers funded through certificates.
We urge the Department to revise Sections 98.46 and 98.47 to
state that all providers receiving assistance under the Block
Grant, including assistance in the form of certificates, are
subject to the nondiscrimination provisions.

Fourth, we ask that certain operational provisions be
clarified and adjusted. Section 98.30(a) (3) of the proposed rule
contains a requirement that the choice of a certificate be
available anytime that child care services are available under
the 75 percent allocation. This is an interpretation of the
statutory requirement in Section 658E(c) (2) (A) (1) that parents be
given the option either "to enroll such child with a child care
provider that has a grant or contract for the provision of such
services or to receive a child care certificate",.

We agree that states should not adopt policies which unduly
restrict the availability of certificate funds. But the
regulatory requirement that certificates be available "anytime"
will impel states to limit their use of contracts out of concern
that certificate funds will otherwise be exhausted. A state may
operate a successful certificate program (as well as a
grant/contract program) but only have funds sufficient to pay for
certificates during part of the year. Such a state should not be
required either to shut down other grant-funded services once the
certificate funds are exhausted or to artificially stretch
certificate funds out over the entire year. 1In addition,
providers paid through grants and contracts often serve children
from low-income families, or with special needs, or who live in
rural areas. The intent of the statute is to support such
programs and thus to expand families’ access to a full ran e of
care. Without the predictability of grant/contract fundiny,
these critically important programs are in jeopardy. The
regulations should be clarified to permit a state to allocate
portions of funds for grant/contract services, as long as thei:
overall system provides parents with a choice of certificates or
grants/contracts.

The modificaticns that we suggest would provide greater

flexibility for states in determining how best to meat families’
child care needs. Many states wish to improve the quality of
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child care options for children and families, but the regulations
as currently drafted restrict their ability to do so. Were these
restrictions reflective of the language of the statute and of our
Congressional intent, we would have no argument. Because the
proposed rule works well in so many ways, we hope that the
Administration will look favorably on our comments and revise the
regulations accordingly.

Thank you for your consideration of thpse comments.

Sincerely,
]
S
C STOPHER J. DODD ORRIN G. HATCH
United States Senator United States Senator

EDWARD M. KENNEDY
United States Semétor
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Rnited States Senate

WASHINGTON, DC 20810

August 26, 1991

Dear Ms. Barnhart:

I write to express my strong suppvrt for the day care

‘rules recently promulgated by the Admin.stration for Children

and Families. These rules would safeguard the right of
welfare families to make their own decisions about day care
without excessive government interference.

If we are to help poor people escape welfare dependency,
we must make it possible for them to find the services they
need. In practice, this means permitting choices for services
like day care, and assuriny access to them.

Welfare mothers have varied day care needs. They may
want to take night courses at a vocational school, or work at
a part-time job. They may change activities several times as
they struggle to {Mnd the best avenue out of poverty.
Sometimes these needs can be met by a licensed day care
center; other times they are best met by a neighbor ox a
friend. In that respect, they are like the rest of us. It
follows that they should have the same opportunities
available to the rest of us.

The issue is not whether we regulate day care. All of us
agree that minimum day care standards are needed. Rather the
issue is whether publicly-funded day care -- the day care
available to poor families -- should be held to a higher
standard than all other day care. Those who take this
position in effect are saying that society cannot trust the
poor to decide what is best for their children. So at the
very time we are trying to convince welfare recipients to
take control of their lives and start down the road to
financial independence, others would have us tell them that
we do not trust them to look after their own children. Therc
is in all this a considerable irony.
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In any ovent, I reject that view. I believe most poor
mothers are as concerned about the welfare of their children
as are all other mothers. And I believe the day care rules
should afford them the same choices and opportunities
available to everyone else.

Sincerely,

f\,QA«.o 3&; omﬂ

Daniel Patri

The Honorable Jo Anne Barnhart
Administration for Children & Families
Department of Health and Human Services
Washington D.C. 20447
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August 20, 1991

Ms. Jo Anne B. Barnhart

Assistant Secretary

Administration for Children and Families
U.S. Department of Health and Human Services
Sixth Ploor

370 L’Enfant Promenade, S.W.

Washington, D.C. 20447

Dear Ms. Barnhart:

I am writing to provide you my initial comments on the
Department’s proposed regulations for the two State grants for
child care that vere authorized as part of the Omnibus Budget
Reconciliation Act of 1990.

Generally, the proposed rules conform to the statute and
match Congress’ intert. I have, however, several serious
concerns with the regulations which I have outlined below.

Grants to States Under Title IV-A for Child care

Most of my concerns with respect to the new child care
grant authorized under title IV-A of the Social Security Act
relate to unauthorized reductions in the flexibility of States to
design their child care programs. State flexibility is the major
concept underlying the statutory language for the grant program.
The conference report also includes language which clearly states
that "it is the intent of the confecrees that States will have
maximum flexibility in determining how these new grant funds are
used."

257.41(u) (2) Applicable standards

Of greatest concern is the Administration’s interpretation
of the statute’s provisions relating to child care standards.
Here the Department seeks to elevate a concept that is not even
implied in the legislation (parental choice) above a concept that
is clearly expressed in the statute (State flexibility). The
statute allovs each State to determine what child care standards
will apply to a particular day care arrangement.

O
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Ms. Jo Anne Barnhart
August 20, 1991
Page Two

Yet, under the banner of "parental choice® the regulations seek
to limit the ability of States to require higher standards for
publicly subsidized child care than for privately arranged care.
I strongly urge that the final regulations be revised to mirror
the statute with respect to this matter.

257.41(b) (2) Registration

In adcition, the regulations regarding standards would
1imit a State’s flexibility in developing its registration
process. The statute requires that all providers of care: (1)
meet applicable standards of State and local law, and (2) be
licensed, regulated or registered. However, the proposed
regulations provide that only licensed or regulated pr:viders can
be required to meet standards, thereby limiting the ability of
States to impose standards on providers through the registration
process. There is no statutory basis for this approach. It is
neither Congress’ intent nor the statute’s effect to limit the
ability of States, at their option, to: (1) require that
providers meet certain conditions as part of the registration
process or (2) collect information from registered providers that
would enable the State to screen out those providers that meet
the requirezments of the program. I .:trongly urge that final
regulations set out the minimum requirements for a State
registration process, but not limit the ability of States to
include additional requirements.

257.40 Methods of providing child care

The regulations would limit State flexibility in another
area where there is no statutory basis for the limitation, again
under the banner of "“parental choice." Whereas the gtatute gives
States unlimited authority to choose among a range of methods for
providing child care under the program, the proposed regulations
seeh to limit State flexibility by requiring that each State
Yestablish at least one method by which self-arranged child care
can be paid." 1In this matter, I strongly urge the Department to
revise the proposed regulations for the program, and the final
regulations promulgated pursuant to the enactment of child care
provisions under the Family Support Act.
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Ms. Jo Anne Barnhart
August 20, 1991
Page Three

257.63 Allowvable expenditures

Finally, the Department’s regulations would permit States
to set a Statewide limit on child care payment rates under the
grant. However, the statutory language for the program, unlike
that for the child care program under JOBS, does not include
authority for a Statewide limit. wWhile I am sympathetic to the
discussion in the preamble regarding State budgetary and planning
control, the statute is clear that States nust pay an amount
equal to the lesser of the actual cost of care or the applicable
local market rate.

child care and Development Block Grant

98.30(g) Parental choice

Unlike ths title IV-A child care grant, requirements
relating to parental choice are included in the Child Care and
Development Block Grant. However, these requirements apply only
where they are expressed, and are subject to limitations. Yet
agalin, the regulators seek to elevats the concep of 'parontal
choice" where it is not even expressed. The regulations threaten

State child care funds if regulation in the State is found to
“gignificantly restrict parental choice."

As established in the child care and Development Block
Graut, parental choice is the ab111t¥ of parents to choose a day
care provider from among eligible child care providers; i.e.,
providers that meet certain State and local regulatory
requirements, among other requirements. Thus, under the statute,
States and localities have the authority to establish the
regulatory requirements, and the Federal government has no
authority by which to limit them. The Department’s assumption
that the statute creates competition between two principles --
State flexibility and parental choice -~ is not correct here, and
the limitations in the proposed rules on State regulation of
child care should be deleted.
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Ms. Jo Annc Barnhart
August 20, 1991
Page Four

I would like to add that, in addition to contradicting ths
statutory language and congrsssional intent, these proposead
regulations are unworkable as drafted. The Departmsnt has not
defined how it would measure such vague outcomes as "having the
effect of limiting parental access or choice from among
categories of care or types of providers.® The net result would
be to discourage States from improving their child care
standards, a result, no doubt, that would please few day care
providers, but would work to the detriment of thc health and -
wellbeing of children in care.

I plan to hold hearings on the proposed regulations for the
two block grants in September shortly after Congress reconvenes.
No doubt, in the course of the hearings we will receive detailed
testimony on specific improvements needed in the proposed
regulations for the two child care grants. I will forward coples
of the testimony to you, including statements received for the
record, and I urge that you consider the recommendations
carefully.

It is my hope that ws can work togethsr to ensure greatcr
access to safe child care for low-income families, without
excessive limitations on the flexibility of States to design
their child care programs.

Sincerely,

Al

Thomas J. Downey
Acting Chalrmanl

TD/yc
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August 26, 1991

The Honorable Louis W. Sullivan, MD
Departuent of Health and Human Services
200 Independence Avenue, SW

Washington, D.C. 20201

Dear Mr. Secretary:

The Department has once again moved with dispatch in
publishing regulations to guide the implementation of complex
legislation, this time in the case of the two day care grants
enacted by Congress last year. I speak for many of my
colleagues, probably including some on the cther side of the
aisle, in noting with admiration the timeliness of your
implementation of these two important grants.

the general thrust of both
parental choice precisely
The statute creating the Child

1 am alsc in agreement with
proposed rules. The emphasis on
reflects the intent of Congress.
Care and Development Block Grant explicitly states this
preference. I can tell you from my own experience that both
Republicans and Democrats were intent on insuring the maximum
degree of parental choice in selecting care. Even a cursory
review of the statute reveals that Congress went to extraordinary
lengths to insure parental choice. We even went so far ag to
prohibit states from ‘giving parents certificates of lower value
than the amount paid to centers and other providers {see Section
658E(c) (2) (A) ).

Based on my experience in working for passage of this
legislation, I would guess that you will receive both comments
that your regulations go too far in trying to insure parental
choice and that your regulations do not go far enough, although
the former will almost certainly exceed the latter in number.
any case, I think you have done a good job of charting a middle
course between these two extreme positions.

In

As you state in the preamble to the Block Grant regulations,
both statutes contain provisions that emphasize parental rights
and states rights. The importance of state flexibility in
insuring good day care for parents has been recognized for many
years in Congressional legislation. These two grant prograns are
similar to both Title XX and the JOBS program in supporting state
day care regulations and standards by requiring that federal
funds be used to purchase care that meets applicable standards of
state and local law.

58
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Even so, as often happens in laws passed by Congress, tiie
provisions for parental choice and states’ rights are potentially
in conflict. One can easily imagine state day care regulations
that would make it extremely difficult for parents to choose the
type of care they prefer. For example, a member of my staff has
called to my attention the certification rules for "Type B"
family day care homes in the State of Ohio. The document must be
50 pages in length, is full of bureaucratic jargon, and would
almoat certainly scare an unsophisticated applicant to death. A
young mother thinking of taking in a few children would have
second-thoughts if someone happened to drop a copy of these
regulations on her tos.

As it happens, a recent issue of Public Welfare, the
professional journal of the American Public Welfare Association,
contains an article by a former official who worked in Governor
Celeste’s Democratic Administration in Ohio. He argued that day
care regulations like the ores mentioned above were in fact
interfering in parental choice. He argues that Ohio, by
requiring welfare mothers to use only state-approved care, has
created a situation in which ranilies are having difficulty
finding care. By contrast, California, which allows parents nuch
greater flexibility in choosini, care, has enrnlled thousands of
mothers in welfare-to-work programs and the mothers have had
little difficulty making their own day care arrangements. Here
we had good evidence that the potential conflict betwaen parental
choice and state’s rights is an actual problem in at least one
state.

But I have a feeling that barriers to parental choice exist
in many states besides Ohioc. I am therefore very attracted to
the clear position your regulations stake out: when parental
choice and state’s rights conflict, both the statute and the
regulations require that parental rights prevail.

Though I am no great expert in interpreting regqulations, it
does seem to me that the potential conflict between parental
choice and states’ rights has been somewhat blown out of
proportion. u¥ reading of the proposed regulation for the
At-Risk Grant is that, with the exception of relative care,
states can have whatever regulaticns they want -- as long as all
care is subject to the same laws and rules. What your
regulations prohibit, as I believe they must if they are to
faithfully follow the statute, is requiring families using
federal dollars to use care that meets additional requirements
that do not apply to families using non-publicly funded care.

Having agreed with the scope and intent of your emphasis on
parental choice, I can nonetheless understand that some states
may think the proposed rule has the effact of requiring them to
weaken their regulations or to halt ongoing movement toward

&Y
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stronger regulations. I personally do not agree that your
proposed rule actually has this effect, but I recommend that HHS
nake reasonable efforts to help states avoid this mistaken
impression.

There is now lots of talk, for example, about criminal
background checks. As I undarstand the issue, some states are
claiming that it might require a couple of months to complete
crininal background checks on child care providers. They are
clainming that your proposed rule would allow HHS to prohibit this
procedure bacause the waiting period would constitute a barrier
to parental choice. Csrtainly it should be possible to work with
states and allow them to grant temporary registration or
licensing pending the receipt of background checks.

Perhaps it would be possible for the experts on your stafft
to identify ‘similar areas in which some flexibility could be
granted to states vhile still preserving the predominant
inportance of parental choice. Along with most of my Republican
colleagues, I am a strong believer in sgtates’ rights. One of the
few times I would support not giving states maximun flexibility
is when state actions restrict parental choice. Even in these
cases, however, I would wvant to make it clear that this is the
exception that proves the ruile.

Again, congratulations on your exceilent and tirmely
regulations. If there is anything I can do to help support thenm,
please let me know.

Sincerely,
ALY ).

E. Clayfshaw, Jr.
Memberpof Congress

J0
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August 23, 1991
***4‘*

Aeeiatan: Secretary for
Children and Fanilies

Attn: Mery Ann Higgina

OFA/JTF, Fafth Flour

370 L'Enfant prome.iade, S.W.

Waeshington, D. C. 20447

Dear Ms, ¥ienins-

Approvil of the Child Care and Development Block Grant and the Title
IV-A At-Riak Child Care projram heralded a aignificant atep forwvard
in increzaing the eupply of quality child care and for making child
care mor: acceasible for the nation’'e children. The WNational
Governore' Aaeociation pPlayed a major role in asecuring paseage of the
legialation cnd ie nov providing technical asaistance to states as
they implement thiee programs. Wh'le ve applaud HHS's diligence in
issuance of the cegulations for the CCDBG and tho At-Risk program in
euch & timely assnner, ve, and the atates, are con.érned that the
propossd rulea for doth programs aeriously undermine etate efforte to
improve the quality of child care for disadvantaged children.

Comments have ‘'ean eubmittsd previously on the CCDBC. We take thie
opportunity to agsin exnreas our concern regarding the provieions
that appeat to diacourage states from impoaing minimum standards to
ensurs that ¢11 children receive quality care. The apecific
proviaions are Zollovwed by our commente.

Resulation

§285.4(c}(2) "The care meeta applicabls etandarda of State and
local lav, snd/or Tribal lavw, vhere applicabla. Applicable
standarde ars licensing or regulatory requirementa vhich apply
to care of a particular type in the State, lozal ares, or Indian
ressrvation regardlesa of the source of payment of the care.”

$257.41(a)(1) "Child care provided wvith funde under thie part
must meet applicable atandarde of State and local lav, and/or
Tribal ‘av.

(2)Applicable etandarda are licensing or regulstory requirsmente
which apply %o care of a particular type in ths State, local
ares, or Indian reeervaticn, regardleea of the eource of payment
for the care.

J1



Mary Ann Higgins
Auguat 23, 1991
Page Two

(b)(1)Al1l providers of care who are not reguired t: mect spplicsble
standards as provided in peragraph (s) of this section and who are not
individusls providing csre solely tc members of the individual's family,
must be registered by the State¢ or locality in which the care is provided
prior to receiving payment.

(2)Registration procedures wist:

(v)Not excluds or have the effect of sxcluding any categories of child
care providers."” :

Comments

Q
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The statute lisits funding for child care services to care which meets
spplicable standards of State and local lsv and where the provider is
licensed, regulated, or registered by the Staste or locality in which the
core ie provided. Yhere is no indication in the stetute nor in the
conferance seport that Congress ntended that ststes forege or eliminate
meaningful registration requirements for child care provided thraugh Title
IV-A.

The preamble to the regulations justifies the Administrstion‘'s position in
terms of maximizing pareantal choice. The preamble firther suggests thst
if the state vishes to resgulate child care funded through Title IV-A they
must impose such standards on all child care provided in the state. While
this is an adairabls goal and one vhich many ststes are striving for, the
regulations prohibit the uae cf theae funda for scervices to improve the
quality of care, including trsining for child care providers and licensing
activities. Toe presamble suggeats that statean may use the CCDBGC and the
Child Care Improvement grants for these purposes. The interim finsl
regulaticons for the CCDBG 1limit funding for quslity sctivities znd
sdministration to ten percent of the 73 percent; the resaining 25 percent
aust be split batveen quality activities and before- and sfter-school
programs. Similarly, limited funding under the Child Csre Improvesent
grants further restricts the states ability to regulate all child care.

The preaxble further suggests that chould a stste's existing registration
process fsil to meet the requirements under the proposed rzgulations, that
these processes will have to be modified. At the sawe time, the praamble
diecusses the concept of a “seamleca system of child care servicea.” Both
the statute and the regulstions for the CCD3G and the Social Services
Block grant allov states to impose nigher stsndards on publicly fundad
child care than those lmposed on other types of care. The stated goal of
the CCDBG 1s to improve the “availability, offordsbility, and quslity of
child care services.” Since both legislative bhills were argued and
spproved at the same time, ve do not believe thst Congres# intended ther
recipients of AFDC or those at risk of being on AFDC receive less than
quality care.

32
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The proposed regulstions coupled with the lsngusge in the preamble raise
the specter that funds msy be denied to a state if potentisl providers
claim thst they would be unable to comply and, thus, psrental choice is
restricted. The vsgue wording in Section 257.41(b)(2)(v) hss the
potential to discoursge states from mandating even the most bssic heslth
and safety standsrds, including home visits, smoke detectors, hest, and
running vater. Similarly, the proposed regulations would sppesr to plsce
ststes st the mercy of providers vho might object to estsblishment and/or
naintenance Oof meaningful registration requirements, e.g., criminsl
backgrount checks or checks against child abuse registries.

We urge HHS to give states maximum flexibility to establish or maintsin
meening/ul registrstion processes and to psintain or estsblish minioum
lealth and ssfety standards which will ensure quality child csre for sll
children, We support the concept of parentsl choice for sll fanilies. We
believe that registration processes which sre overburdensone can be
monitored through the stste supportive service plsns.

The proposed regulstions have weveral positive festures. The regulations
sllow and the presmble encourages stste IV-A sgencies to contrsct wvith other
entities to parfors sdministrative functions, including determination of
eligivility. This should encourage those {individusls who feel uncomfortsbls
approaching the welfsre office to use the new program. Making the state plan
for At-Risk Child Care sn amendment to the state's supportive services plan
will reduce the sdministrative burden on ststes. We also note ths provision
to sliov families to continue their child care arrsngements vhile the psrent
is betveen jobs and to sccess child care services prior to actuslly going to
work, but after s job offer has been made and accepted.

We appreciste the opportunity for lnput into the final regulstions.

Sincerely,

Ra @ C. ScheppUZIQ
Exec

ive Directnr

O 93
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APMA

AMERICAN PUBLIC WELFARE AMMOCIATION

James L Solomon e Prevdent
A sdney Johason 11 Executne Director

msouxnanumnmnon
CHILL CARE AND DEVELOPMENT BLOCK GRANT

Rligibility ror Services (section 98.20 of the regulations)

lasue: mnmmmmmmmmm'
children

The regulation indicatss that to be eligible a child must resids
with a parent or parents, or leqal quardian, or other person
standing in loco parentis whose incoams does not sxceed 75 pearcent
of the state’s median incoms. The regulztion does not define
“loco parsntis" and, as such, does not appear to take into
consideration that in some states whsn a child is placed in
foster cace ths "state" is considered to be "in loco parantis®.

Many statss rsimburse the cost of child care for children who
recsive protective services or resids with a foster parsnt
regardlsss of the income of the family or foster parsnt. This
provision would limit access to child cars services undsr the
block grant for many children rsceiving or needing to rsceive
protsctive ssrvices in those states. We are also concerned that
the definition of "loco parsntis" would preclude foster parents
in some states from eetablishing eligibility on behalf of a child
placsd in thsir care.

Recommendation

Clarify in requlation that foster parents may be considered "in
loco parsntis® and allow states the )ption of defining any child
in protective services as a family of one.

Parental Choice (section 98.30 of the regulations)

Issue: Cextificates must always be availabla.

Section 98.30 (e) of the regulations etate that child care
certificates must be made available to any parsnts offsred child
care services. The prsambls interprsts this section to mean that
child cars certificatss muat be available througiout the year and

-1~
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aa long aa Block Grant funds are available for child care
aervices Granteea muat ensure the continued availability of
certificates as an alternative to contracted servicea.

This provision severely limits state flexibility on the methods
by which Granteea provide child care aervicea and effectively
eliminates the usa of contracts in the praoviaion of child care
services under the block grant. The requlation implies access to
child care certificatea is an "entitlement®. 1In addition there
is no statutory basia for the reatriction on the use of
contracta.

Recommendation

The requirement that certificatea be available throughout the
year ahould be deleted.

If this recommendation is not adopted we propoae an alternative
to the recommendation and the interim final regulation: We

propose:

(a) Grantees assure in their state plan that child care
certificates be available throughout the year.

(b) Grantees would be considered meeting the requirement to make
certificates available throughout the year even if the supply of
certificates vere depleted prior to the end of the year as long
as the Grantee made & good faith effort to comply with the
assurance.

(¢) A good faith effort to comply would be substantiated based on
a review and approval by HHS of a Grantee’s initial estimate and
method of estimating need and/or demand lor certificates and
contracta included aa part of the annual application.

{d) If a Grantee’s supply of certificates ia deplsted during the
year, HHS could require the Grantes to aubmit a reviaed
eatimating msthodology in the following year’s application.

() In no case would there be a fiscal aanction or requirament to
tranafer funda from contracts to certificates if a Crantee runs
out of certificates and resourcea are still available for
contracts.

() If a Grantee cannot comply with tha year-rcund certificate

requirement, the regulations should provide for a walver of the
requirement. via the atate plan or amendment to the state plan.

Bealth and Safety (section 98.41), istration Requirements
(section 98.45), and Complaints (ssct 98.93)

Issue: Conflicting Diraction about Pareantal Choice and Health
-3
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and Safety and Registration Requirement/Resolving Complaints

The ro?ulation- specify that Grantees assure in their state plan
that minisum health and safety requirements apply to providers of
child care services except for grandparents, aunts, and uncles.
The preamble :0 the regulations state that guch requirements may
not be so prohibitive as to limit parental choice. The
regulations also require that Grantees assure that providers of
child care services who are not licensed or regulated be
registered with the Grantee prior to receiving payment. The
registration process must be simple and timely and consistent
with the safeguards for parental choice.

APWA and the states strongly support implementation of health and
safety requirements that ensure adaquate protections are in place
to protect the health and well-being of children in child care
settings under the Block Grant. We commend HHS for providing
states great latitude in establishing such requirenents in the
regulation.

We also commend HHS for providing states with great latitude in
establishing a provider registration process. Requirements to
establish a simple and timely process appear to facilitate
provider access to the child care delivery system.

APWA and the states are concerned, however, that in the spirit of
maxinizing parental choice the regulations create potentially
serious conflicts for Grantees in their efforts to balance
quality and choice. Many are particularly con~rned that the
regulations emphasize parental choice at the expense of ensuring
adequate protections for children in care. There is also concern
about what constitutes whether state or local rules, procedures
or other requirements "significantly" restrict providers or
parental access to a wide range of child care options.

Recommendation

Modify the regulation to provide that only a Grantee’s policy on
health and safety and registration can be determined to
significantly restrict parental choice or provider access.
Disputes or complaints with respect to a Grantee’s policy in
implementing the requirements under 98.30 and 98.41 and any
complaints under 98,93 (we would also include under 98.40) must
first be submitted to the Grantee who shall set up a process for
review and disposition of disputes and complaints. The procass
should include a right to appeal of a Grantee’s disposition to
the Assistant Secretary for Children and Families.

Payment Rates (section 98.43 of the regulations)

Issue: Payment rates cannot be differentiated for requlated vs.
unregulated provider

e

J6




92

The regulation states that payment rates for child care must
differentiate between categories of care (center-based, group
home, etc.) and to children of different age groups, and the
additional costs of providing care for children with special
needs. Such payment rates cannot ba based on the type of
provider, such as sectarian care providers, relatives, for- v
protit providers, and non-profit providers. The regulations do -
not allow Granteas to distinguish batween regulated or :
unregulated providers within a category of provider.

APWA and the states believe that flexibility should be provided
to Grantees to pay different rates to regulated vs. unregulated
providers in the same general category of care. If not alloved,
the regulations would force states, for example, to pay the same
rate for care provided in family day care settings even though
the settings, health and safety or regulatory requirenents, and
cost of providing care may be different. _

Recommendation

The regulations should provide that Grantees have the option to
set lower or higher rates of reinbursement for providers within
the same category of care if a provider is subject to different
requirements than other providers.

Child Care Services (section 98.50 of the reqgulations)

1ssue: mmmd!nnnntmnmn:mm

The regulations require that during the first ¢two years of the
Block Grant, Grantees must spend at least 85 percent of the funds -
on child care services and at least 50 percent of the funds on
child care services each year thereafter.

States support congressional intent--as reflected in the
Conference Report to the block grant--that a »prepornderance” of :
funds be spent on child care services, but .ongly disagree that -
preponderance be defined as 85 percent of ti funds in the first .-
two years and 90 percent of the funds thereafter. This
requirement severely limits state flexibility to operate the
prograa based on state and local need. Spociticallx, it limits
flexibility to allocate resources on activities to improve the
availability and quality of child care and to support

administrative activities under the program. Both activities are B

essential if states are to assure parental choice and implement
and maintain a child care certificate systenm, -

APWA and the states believe there should be greater balance
between investing in child care services and improving
availability and quality care than alloved under the regulation. .
Greater recognition should also be given to the costs of
administering the block grant given the requirenent for

g
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implementing and maintaining an eftective and efficient
certificate system. Spending of a preponderance of funds on
child care services as intended by Congress implied that states
spend a "greater" amount of funds on such services or an amount
that was larger than what should bes spent on improving
availability or quality child care. It is argued, therefore,
_that a state could spend 51 percent of its funds on child care
. services and technically comply with the intent of Congress.

3f¢!nco-ondation
APWA and the states recommend that the preponderance requirement

'be’changed to provide that states spend a *greater" port.on of
- their funds under the 75 percent set aside. In this regard, we

. propose that preponderance be defined as: no less than 73 percent

" of the 75 percent set aside ba spent on child care services and

-:}=ﬁfthat no more than 25 percent be spent on activities to improve
a”;_avaﬁlability and quality and to administer the progranm.

. .Zer child care under Title IV-A.

" ‘The preamble ‘states that Grantees may not use block grant funds

"’ to subsidize rates for child care under Titlae IV=A. The basis

.. for this prohibition, according to the preamble, is that federal
‘appropriations law. would ba violated: "Using block grant funds

" .to contravene the funding limits in the IV-A programs would

.

violate Federal appropriations law, including the axiom that an
a?oncy“capnot do ‘indirectly what it is not permitted to do
;pc;ly;!*((od;-nog,,pq. 26209)

f.Duriiq'APwAﬂnoitinQ| dn the block grant regulations, a number of
. ’states expressed concern that, as a matter of principle, this
~‘prohibition severely restricts state flexibility on the use block

fﬁi-qrane funds for child care services. Others argued that, as a

.mattor of practice, this prohibition would prevent any efforts to
. develop a uniform payment rate structure in support of the
.Adairistration’s goal for the program to provide a “"seanless
service" to families and providers. States felt that given the
fac: that federal funds under the Block Grant are "capped®, that
is, not an open-ended entitlement as under Title IV-A, federal
‘expenditures would not increase as a result of Grantee’s policy

“' to use block grant funds to subsidize payment rates under Title

. .IV-A. “The preamble also fails to take into consideration that
.. parent access to child care would be enhancsd since rates,

“_regardless of the funding source, would be the same. This would

" eliminate any potential for providers to discriminate against
g ta-1119l basod=pna|oqrco of payment.

= R.col-ndgtion

-Tho.proalblo'and tinal regulations should clarify that states
have the option to use block grant funds to subsidize rates under
Title IV-A. “The preamble should also clarify that Block Grant

5=
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funds may be used to supplerent rates under Title IV-A up to the
75th percantile.

Mnainistrative Activities (section 98.52 of tha regulations)

Iasus: Defininag administrative comts for child care services.

Section 98.52 of the regulations specify that the Grantee must
provide an estimate of the total funds that will be used for
administrative activities under the block grant by the Grantee
and subgrantees. This section identifies a list of possible
administrative activities states may include in the list and
estimate of administrative costs.

The preamble to this section of the regqulation states that
Grantees are allowed flexibility in defining administrative costs
and that there is no exclusive list of administrative activities
from thich Gran-ees must charge to administration. Yet, the
regulation includes a list of activities that may be included as
administrative costs in the administration and implementation of
the program. Both the preamble and regulation fail to
distinguish between those costs associated with administration of
the program, plan development, monitoring, automation systens
development, etc., and those costs assoclated with the provision
of child care services, such as eligibility determination,
consurner education, health screening, referrals for child care,
authorizing payment of child care via child care certificates, or
resolving parental complaints.

Recommendation

Eliminate the regulatory language under pection 98.52 (b) (1).
Allow Grantees, as stated in the preamble, to determine
appropriate administrative costs and to identify a list of
administrative activities and the costs associated with such
activities in the annual application. Grantees should not be
required to list those costs associated with the provision of
child care as an administrative cost, such as eligibility
determination, consuser education, health screening, referrals
for child care, authorizing payment of child care via child care
certificates, or resolving parental complaints.

Program Reporting Requirements (sections 98.70 & 98.71)

Issue: Compatibilitv ©f reporting reacuirements

Both the Block Grant and the At-Risk child care programs require
states to report substantial program and financial information in
addition to what is already required under Title IV-A. States
are very concerned about the lack of compatibility with reporting
requirements across the various child care programs and the
potential for having to respond to requirements for different

-6=
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data elements, definitions, and reporting formats. Exacerbating
the problen is that few states have the management informaticn
system capability t¢ meet the reporting requirements for all the
programs.

Recoumandation

The Administration for Children and Families should immediately
begin to work closely with states to develop compatible program
and financial reporting requirements for the Block Grant, At-
Risk, and Title IV-A/Family Support Act child care programs. ACF
should also expand efforts to provide information and technical
assistance to states in the planning, development, and
implementation of child care management information systenus.

Complaints (section 98.93)

Issue: Complaints must be submitted in writing to the Assistant
Secretary ACE.

The regulations require that any complaint {(presumably from any
interested party) about a Grantee’s failure to use Block Grant
funds as required by the Act must submit the complaint in writing
to the Assistant Secretary for Children and Families. Grantees
and states are furnished a copy of the complaint and may provide
comments to the department within 60 days.

APWA and the states are concerned that the Assistant Sscretary,
and not ths Grantee or governor, is the initial recipient of a
complaint under the complaint process in 98.93. Further, the
regulations provide no guidance or parameters outlining the kind
of complaint or dispute a Grantee must respond to. This
unstructured process could result in Grantees being forced to
respond to Vvirtually any complaint regardless of the seriousness
of the complaint and vhether it was frivolous in nature.

Recommendation

Grantess should have responsibility for establishing a complaint
process for resolution of disputes or complaints relating to
matters of a Grantee’s policy implementing the requirements of
the Act. The role of the Assistant Secretary should only be to
respond to appeals from interested parties where final resolution
vas not achieved through the Grantee’s complaint process.
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AMERICAN PUBLIC WELFARE ASSOCIATION

James L. Solomon, Jr. President
A. Sidney Johnson I, Executive Director

COMMENTS OM P!DP:::D REGULATIONS
on
AFDC AT-RISK CHILD CARE PROGRAM

Child Care Standards for AFDC and Transitional Child Care --
Section 255.4(c)(2) and Child Care Standurds for At-Risk child
Care -- Section 257.41(a)(2)

The proposed regulation defines applicable standards as licensing
or regulatory requirements that are generally applicable to care
of a particular type regardless of the source of funding for the
care. According to the preamble (56 Fed. Reg. 29056) this means
a state may not reject a parent’s choice of child care provider
under title IV-A because that provider does not meet licensing or
regulatory standards for that particular type of care if those
standards are not generally applicable to that typs of care. The
preamble (56 Fed. Reg. 29066) aleo notes that the provision will
have limited impact on states because: & zcate could extend
standards for publicly-funded care to all care; there is no
requirement to develop standards or require standarde be uniform
across all types of care; and states have been paying for care
that does not meet publicly-funded care requirements for years
via the AFDC disregard.

APWA strongly opposes this proposed change. FPirst, the
regulation yill have a major impact on states ae it fails to
recognize the long-standing policy of ‘most states to apply
greater protection to child care subsidized with public funds.
According to a recent survey conducted by the Children’s Defense
Fund: only five states allow state funds to go to unregulated
family day care without requiring such care to meet any
requirements at all; of the 14 states that fully or partially
exempt religious-based programs, 11 require these programs to
meet all licensing requirements in order to receive public funds;
and more than half of the states that pay for relatives through
their subsidized child care program require relatives to meet
health, safety, or quality ruquirements of some kind. As such, we
strongly disagree with the department’s interpretation that this
propoeed change does not have a significant federalism effect
under Executive Order 12612. ’

We also question the logic behind the rationale in the preamble
-1-
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(56 Ped. Reg. 29066) that states have been paying for care that
does Not meet state standards for publicly-funded care for years
under the AFDC disregard, and therefore, this proposal would not
conflict with existing applicable standards. The AFDC disregard
is a deduction of a recognized child care expense and not a
“payment" or reimbursement Of such an expense. While the
department may be accurate in its assertion that expenses were
for care that did not meet standards for "publicly-funded care",
your assertion fails to also recogn!=e that such care, in some
casses, probably did not meet any "aj, ' -“le standards of state
and local law.®” This is because "publ .- :nds were not used and
therefore state and local law did not apply.

Second, while the preamble is accurate that states could extend
standards for publicly-funded care to all care, the cost of doing
so would be prohibitive given the extensive expansion of staff
that would be neaded to license providers and monitor compliance
of standards. The burden of this cost would be borne by the
astates since Section 255.4(f) (2) of the regulations specify that
administrative costs for licensing are not considered an
allowable IV-A cost. And, funding levels for grants to states to
improve child care licensing and registration requirements under
Section 402(g) (6) would be insufficient to cover the increased
cost of licensing. First there is no guarantee that Congress
will appropriate funding for these grants, and second, sven if
funds were appropriated up to the increased levels provided under
OBRA 1990, half of the funds must be spent for training of
providers.

Finally, and most importantly, it is our belief that it was
Congress’ intent that federal funds not bs used to pay for
illegal child care under APDC, Transitional child Care, and the
At-Risk Child Care programs. This is different from the question
of whether a state should be allowed to apply higher standards
for APDC and At-Risk care than apply to private arrangements. In
fact in the case of At-Risk care Congress did intend to allow
states to impose additional standards and requirements on
unregulated providers other than those providing care solely to
the family of the individual as evidenced by the requirement that
providers who are not licensed or regulated must be registered.

Recommendation

Allow states to determine which state and local standards apply
to IV-A child care. Such standards may be limited to publicly
subsidized child care.

State IV-A Agency Administration--Section 257.10

The proposed regulations allow the state IV-A agency to enter
into contracts or agreements with other entities to perform
administrative functions, including the detarmination of
eligibility, and provide services under the At-Risk Child Care
program. This provision does not relieve the state IV-A agency

we
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of its overall responsibility for administering the program.

APWA and the states strongly support this provision. It provides
the flaxibility needed by states to administer and operate the
program in a manner consistent with a state’s organizational and
adainistrative child care structure. It also facilitates
operation of a seamless system of child care at the state and
local level.

Recomsendation
Retain this provisiun in final rule.
Eligibility--Section 257.30(a) (3)

Section 402(1) (1) of the At-Risk statute provides that states may
provide child care "...to any low-income tanll{ that the State
(emphasis added) determines in not receiving aid under the State
plan approved under this part; needs such care in order to work;
and wvould be at risk of becoming eligible for aid under the state
plan approved under this part if such care were not provided.® .
The proposed regulations require that the state must make a
further determination that the family meets this criteria by
ioquirlnq the state to define "at rigk" other than in terms of
ncome.

APWA and the states are opposed to the requirement for an
additional condition of eligibility other than in terms of
income. We disagree with the preamble {56 Fed. Reg. 29058) that
Congrass intended to require states to establish this additional
test. Pirst, the statutory language explicitly refers to the
wgtate” as having the authority to make the determination wvhether
any low-income family would be at risk of becoming eligible for
APDC if child care were not provided. This was not intended as a
requirement for states. Second, APWA vas actively involved in
the development of this legislation. We were provided oral
assurances from Congress’onal staff drafting the legislative
language that it vas the explicit intent of Congress that states
were to be provided maximum flexibility in defining "low-income®,
“in order to work®, and “at risk". This assurance vas affirmed
in Conference Report language that states have maximum
flexibility in determining the use of the funds for the program
(H.R. Rep. No. 101-964 pg. 922).

Recommandation

Delete the proposed requirement that the state define “at risk®
beyond income eligibility. The proposed roTuiroIont should also
be deleted from 257.21(b)(1) of the regulations.
Eligibility—section 257.30(b)(2) (1)

The regulations allov the state to provide child care "“for any
child (age 13 and over) in the family who neads such care and vho
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... is physically or mentally incapable of caring for himself or
herself, as verified by the State based on a determination of a
physician or a licensed or certified psychologist...”

APWA and the states oppose this requirement on the basis that:

1) verification of incapacity as specified is an administrative
burden to bd>th the stata and parenta; and 2) it presents a
barrier to operation of seamless system of child care as there is
no comparable requirement with the Block Grant.

Recommendation

Elininate language in the final rule that incapacity be verified
b{ the state based on the determination of a physician or
licensed or certified p-ychologint. Allow states to determine
the extent of verification of incapacity. Similarly, we strongly
encourage the department to amend 255.2(a) and 256.2(a) of the
ra-11¥ Support Act regulations by deleting the requirement that
verification of incapacity tor child care under the Act be
consistent with the verification requirements at 250.30(b) (3) for
determining exemption from JOBS participation basad on capacity.

Eligibility —- Section 257.30(c)

The proposed regulations define "in order to work" as including
child care necessary to accept employment or to remain employed.
This includes providing child child care if child care
arrangements would otherwise be lost for up to two weeks prior to
the start of employment or for up to one month during a break in
onpioynont if subsequent employment has been arranged within that
period.

We commend the department for recognizing the importance of
providing child care during temporary periods of unemployment.

We are concerned, however, that child care as required at
2%7.30(c) (2) can be provided using At-Risk funds only if
employment is scheduled to begin within the one month period. We
are concerned about the individual’s ability to maintain
continuity in her child care arrangement in those circumstances
where she has not secured employment within the one month pericd,
but is actively looking for work.

Recommendation

Amend the requirements under 257.30(c)(2) to allow states the
option of providing up to one month of child care assistance
under the At-Risk program for those unemployed individuals who
are actively seeking employment and whose child was previously
enrolled in the program.

Allowable Expenditures--Section 257.63

The proposed regulations restrict federal financial participation
to payments within the 75th percentile of providers or slcta.

-g
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The preambls states that federal appropriations law prohibit
supplementing the 75th percentile with federal funds, but doss
not state vhether federal funds can be used to supplement costs
up to the 75th percentile.

We opposed this provision under the proposed and final
rogulations iaplementing the child care provisions of the Family
Support Act on the basis that it: 1) restricted parental choice;
and 2) contributed to provider reluctance to accept subsidized
children because of lovwer payment rates. Providing this same
limitation under the At-Risk program will only further exacerbate
the problem. In addition, given there is no similar requirement
under the ¥lock Grant, attempts to implement a seamless system of
child care will be thwarted and continuity of child care
arrangements unnecessarily dierupted for those families changing
subsidy programs.

While ve understand the department’s rationale for limiting Frp
to the 75th percentile under FSA was ar attempt to control
federal expenditures under an uncapped entitlement program, this
same rationale would not seeam to apply under the At-Risk progran
since it is a capped entitlement.

Recommendat ion
Eliminate the 75th percentile limitation for the At-Risk progranm.

Clarify vwhether federal funds may be used to supplement other
federal funds if supplementing FFP under the 75th percentile.
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JOHN MARTIN
SPEAKEA OF THE WL 38
wame
PRISIDENT. NCTL

WILLIAM RUSSELL
July 9, 1991 CHEP LEGILA™IVE COR VAL
' YERMONT

The Honorable George fush SYART CHAIN L

President
The White House
washington, D.C.

WILLIAM POLND
EXECLTIVE IR0

Dear Mr. President:

We are writing to express our disappointment at several
recent policy decisions made by members of your
Administration. These decisions raise serious questions
about the Administration's view of federalism and ite
approach to relations with state governments. We are
particularly frustrated with these initiatives because they
are contrary to your own public statements about the
partnership between the federal and state governments.

AS you know. the National Conference of State Legislétures
endorsed the consolidated grant concept that you proposed in
your State of the Union address in February. We welcomed
your call for greater flexibility for state governments and
for protecting the states' ability to be laboratories of
democracy. We responded promptly and responsibly with a set
of principles for structuring the package and with an
illustrative lis: of programs that could be included. We
supported your proposal because it was consistent with
NCSL's fervent belief in the capabilities of state
governments to solve public problems. It was compatible,
too, with our stiong opposition to unfunded federal
mandates, preemption, and invasion by the federal government
of traditional state revenue sources.

We hoped that, even if your consolidated grant proposal were
not adopted immediately by Congress, it would establish a
framework for other decisions and initiatives taken by
members of your Administration. It could, we believed, be a
strong and unequivocal signal to officials throughout the
federal departments and agencies to look for ways to promote
state innovation and flexibility, to avoid mandates and
preemption, and to protect state revenue sources.

176
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The Honorabhle George Bush
July 9, 1991
Pags 2

Unfortunately, very much the opposite has occurred. Therxe
have been at leaast five examples in recent weeks in which
federal agencies have reached decisions or launched
initiatives that would severely restrict state flexibility,
ampose mandates, preempt, and place additional, unwarranted
financial burdens on state goveraments. The examples are in
the proposed child care regulations, the voluntary donation
and provider-specific tax issue, the Clean Air permit
regulations, the medical malpractice package, and the
mandatory social security regulations.

Child Cere Regulations. Dpuring the negotiations regarding
the child care legislation adopted last year, srate
legislators from states as diverse as Illinois, Mi‘souri,
Oklahoma, Louisiana, and Connecticut were instrumental in
removing unfunded mandates and cther federal .standards from
the legislation. NCSL based its support of the legislation
on the flexibility it provided states to respond to the
specific child care needs of their citizens. Regulations
offered by the Department of Health and Human Services on
June 5 drastically limit state program flexibility, add
mandates and administrative burdens, and circumvent state
authority.

Most egregious of the changes offered in the regulations is
the requiremsnt that states spend 908 of the /5% fiexible
setaside funds on child services. By drastically limiting
states’ authority to choose between expanding services and
improving quality, the regulations directly violate the
terms of the agreement achieved during negotiations over the
legislative package.

The regulations address two politically delicate issues that
concern us, not for their substance or goals, but rather for
their preemption of state laws and authority. Although NCSL
does not have a position on your educational choice
initiative, we are concerned that the provision in the
regulations #ncouraging parental choice in child care would
preempt state authority to establish standards for health
and safety. And, in redefining the definition of public
funds so they can be used for sectarian purposes, the
regulations may preempt state constitutional and statutory
provisions that restrict this use of public funds.

Our other objections include (1) a requirement that would
forbid states from restricting the number of child care
certificates even if federal funds are exhausted; (2) a
requ’ ~ement that narrows the definition of *supplanation,®
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(3) selection of September 1990 as the base year for the
grant.

Medicaid (Voluntary Contributions and Provider-8pecific
Taxes). While the federal and state governments continue to
seek creative and responsible solutions to the nation's
health care problems, the cost's of financing health care
escalate at an alarming rate. Among ways that many states
pay a portion of the.r share of Medicaid expenses are
provider-specific taxes and voluntary contributions or
donations., Although both are legitimate under federal law,
Richard Darman, Director of the Office of Management and
Budget, has attacked them as a °scam® and officials in the
Health Care Finance Administration apparently are drafting
regulations that would prohibit use of voluntary
contributions and possibly limit use of provider-specific
taxes. If the OMB and HCFA campaigns are successful, they
would Severely restrict states' revenue-raising authority
and limit their ability to meet their obligations under
Medicaid and to provide health care to their poor and
elderly populations.

Clean Air Regulations. Proposed rules on operating permits
under the Clean Air Act severely restrict and preempt state
authority. Our objections relate to the following: minor
permit amendments, stringency of programs, and fees.

The proposed regulations on minor permit amendments give
states only seven days to evaluate a modification to a
source's permit authority. If a state fails to perform the
evaluation in seven days, the emission increase is
automatically approved.

The proposed regulations forbid states from instituting
aspects of permit programs more stringent than those in the
Clean Air Act. This provision, which clearly would preempt
state laws and authority, violates legislative intent and
traditional EPA practice to allow states to exceed minimum
federal standards.

The provisions regarding fees would require that states base
permit fees on actual emissions, rather than allowable
emissions. This would create a costly and cumbersome
bureaucratic burden on the states that would involve, among
other things, continuous monitoring to prove actual
emissions.,

1,8
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Medical Malpractice. The proposal you put forward in May

to reform the medical malpractice system would significantly
preempt state tort laws. Included as preemptions in theThe
proposed legislation are the cap of $250,000 on awards for
non-economic damages and a requirement that states sliminate
joint and several liability and the collateral source rule.

Mandatory Social Security Coverage. Final regulations
izsued by the Internal Revenue Service interpreting the
Social Security Section of the 1990 Grnibua Budget
Reconciliation Act impose significant administrative and
financial burdens on state governments. It is our view that
these regulations far exceed congressional intent,
particularly in requireients concerning minimum benefit
rules and immediate vesting. )

It is our hope, of course, that these examples are simply
aberrations from your goal of offering greater flexibility
to states and reducing unnecessary administrative costs. We
hope that you would use your office to reverse these five
specific decisions and to reemphasize throughout the federal
agencies the spirit embodied in your consolidated grant
prop. 3al.

Thank you for your consideration of our request. We would
be happy to meet with you to discuss this critical matter
and to assist in developing mechanisms within the regulatory
process to protect against similar decisions in the future.

Sincerely, ﬂ“/j: é ;‘

U
Martin Paul Bud Burke
SpeaRér of the House President of the Senate
Maine Kansas
President, NCSL President-Elect, NCSL
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WASHINGTON OFFICE. 448 NORTH CAPITOL STREET. v W SLITE 00  WASHINGTON. DC 30001

01414-500  FAX. 21.7)-1069
August G, 1491
JOHN VARTIN

Assistant Secre for Children and Families SPLARER OF THE HOLSE
Attention: Mark At
Child Care Task Force, 5th Floor ALHOANT 1L
370 L'Enfant Promenade, SW . ,
Washington. DC 20447 <m:.":: IAM ALSSELL
CAILATINE COLNE
Dear Mr, Ragan: vERuONT

SYAPP CHAIR. \CHL

On behalf of the National Conference of State Legislatures (NCSL), | WILLIA POLND
submit the following comments on the interim final rule on the Child " 0
Care and Block Grant of 1990, 42 U.S.C, 9801, The

Rejulatlons contain provisions that raise serious questions about the
e eeonmcat NGSL ooy alevs s e capities

ederal and 9 .

of state governments to solve public problems. Last year's bi ,

child care agreement in the Omnibus Budget Reconciliation of 1490

was hailed by NCSL because it provided states the flexibility to

to the specific child care needs of their citizens without ed

mandates or federal standards. The undermine rather than

interpret the t of that agreement. circumvent state authority,

drastically Umit flexibility, and add unfunded mandates and

administrative burdens on the states.

in particular, NCSL objects to the use of an interim final rule for major
policy initiatives. This undermines state policvmaking and does not
allow time for comment prior to implementation of the Act. The
regulations were published after the close of the ty of state
legislative sessions. State lawmaxers will not have the opportunity
to enact measures to comply with the interim final rule. NC&lun

agreement with HHS' concemn for quality child care and the need for new
child lcarelslou. We believe that these policies are best decided at the
state level.

There are certain of the in which we belleve HHS
does achieve its Wm% ties to
designing and under the Block Grant wi
constraints of the Act." It is clear that HHS does recognize state
flexibiity in certain aspects of s
s D e g s scalon. In sctting peyment rates. and
ow R
in eligihili mln

establis z
for testing solu to the needs of families
program. %
the activities within the qu:lln?r funds. We appreciate that
market rate for reimbursement
definitions of state median tncome, family structure and “very low
income” are maintained,

110 SAOADRAY  (UITL @ DENVER. COLOAADO $0362  MI-0)eL0m  Fax 11-86) 000)
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However, we believe that for the most part, these regulations appear to
legislate, rather than tnterpret the enacted statute. We agree with the
regulations that “By its very nature, a block grant provides great
flexibility in program design.” Unfortunately. we believe that these
functions are constrained. 4% CFR Part 96 indicates that state
determinations are sufficient In a block giant if they do not violate
federal statutes.

We are greatly concerned by the Rule’s preamble s1'ggestion that there is
little legislative history for the Block Grant. Surely, the negotlauons
between the Administration and the Congress to form the bipartisan
comprorise could not have occurred unless earlier versions of child care
legislaticn had been contemplated. evaluated and put up for a vote.
Speeches and communications were sent by the President and
Administration officials to set out the Administration's child care
principles. This included flexibility for states and no federally mandated
standards for child care. The Senate decision to drop this provision from
S.5. The Act for Better Child Care. signified a turning point in the
success of the legislation. The regulations, however. do not correlate to
the absence of federal standards and mandates in the statute and
attempt to preempt state authority.

It was the Administration {n February 1991 that came forward with a
budget proposal calling for expanded block grant activity. The proposed
regulations are conl to proposal. stripping states of their
flexibility and their authority to determine who and which institutions
should be regulated and to what extent. They determine for the states
for what purposes funds must be used, contradicting both legislative
intent and basic block t principles. Contrary to the regulations, we
believe that state flexibility is the key to any "block grant” pro, .
Nothlné in the statute suggests that the Child Care and Development
Block Grant I8 no less a block grant than the Soclal Services Block Grant
_(Title XX of the Social Security Act). The statute describes a block grant
with minimum requirements, most on the distribution of the 25% qgﬁ!g
Grant suggests the intent that the distribution of these funds were at the
state's authority, Clearly, as the regulations note. administrative funds
are not mentioned in the statute and were essential to implement the
program. NCSL urges tgmx to restore the nature of this grant and return
the apportionment of the 75% funds to the states.

Federalism

The regulations address two politically delicate issues that concern us,
not for their substance or goals, but rather for their preemption of state
laws and authority. Although NCSL does not have & position on your
educational choice initiative, we are concerned that the provisioh in the
regulations enco parental choice in child care would pl'e:zpt
state authority to es h or enforce standards for health and safety.
And, in redefining the definition of public funds so they can be used for
sectarfan purposes, the regulations may preempt state constitutional
and statutory provisions that restrict this use of public funds,

2.
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Executive Order 12612 on Federalism

Section 2(e) of Executive Order 12612, reaffirmed by President Bush.
states: “In most areas movemmental concemn. the States uniquely
possess the constitutional authority, resources, and the competence to
discern the sentiments of the people and to govern acco .* The
regulations do not sufficient credence to the states, This is
particularly true with child care, where states have delibera

established standarda for the delivery of child care services. Most of
these stand?rdl ared ! Mroteglththe m and nfetyofc:hmedren
-- and are o oun ce. There onsfo?md core
concerns of the statute to create a supenedlni au ty of "parental
choice". This concept is not addressed in the Act as the controlling factor
in ensuring initial and continued block grant funding for states, nor as
superseding the critical component of state health and safety laws. The
flaw In the re tion is that it limits states’ ability to decide the level
importance of health and safety regulations and parental choice.

Section 3(c) of Executive Order 12612 urges that "the States (be granted)
the maximum administrative discretion possible. Intrusive federal
oversight of state administration is neither necessary or desirable.” The
statute fulfilled the Egal of administrative discretion and oversight: the
regulations provide the o ite. The Act did not dis h between
contract and certificate child care services in asserting state laws on
health and safety (and even those more stringent) were to be primary.
This was a deliberate change from the proposed federaﬂg;Mm mandated child
care standards In the original Act for Better Child Care that
initiated the Congressional child care debate. NCSL aug rted child care
legislation only when state authority was maintained. earlyér'ental
choice plays a roie in state decisions. The Act acknowledged s the
regulations undercut state authority and flexibility.

The potential for claims of liability against the states and the federal
overnment for not protecting children exists., We are disturbed by the
amage that also could be done by withholding statewide funds to coerce

states to change their statute to accommodate parental choice. In

particular, this provision would penalize states for exclu a type or
category of care by its standards, Interrupted fun disrupt and
jeopardize child care services in the states. This would undercut the
general purpose of the statute and is a coercive mechanism to
undermine state authority. It places states in a tion of self-denial of

their inherent authority to protect vulnerable from 8

threatening, or bast unhealthy conditions and situations. it

may lead to equating parental choice with risk, negligence, and personal

peril.

Section 2(f) of Executive Order 12612 states that individual states and

communities are free to experiment with a variety of to
S, S e i S
asic d .

Therep lations close off options for broad use of discretionary

funds y:rplm%a%lockhot‘“ nary” funds for “mandatocy”

direct services. The regulations cut off state discretion to use block grant

funds for improved quality and existing slot substdies. The regulations

-3-
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deny state flexbllity to switch funding priorities with its supplantation
mandate. All of these suggest denial of freedom to experiment with what
are supposed to be flexible dollars. All of these go beyond the
requirements of the statute.

Section 3(d) of Executive Order 12612 states: “Refrain to the maximum
extent possible from estab uniform national standards for
programs. and, when possible, defer to the states to establish
standards.” This Administration argued vociferously against national
standards for child care in many Department of Labor and President
Bush statements, but now contends it needs these regulations to
su%:rirx‘npose policy preferences to supersede, and even control, state
authority. )

As recently as June 18, 1991, the Supreme Court reaffirmed the federal
ggxernment's limited power to preempt state law under the 10th

endment and Guarantee Clause of the Constitution. In Gregory v.
Ashcroft. Justice O'Connor in the majority opinion states the importance
of federalism. Accountability, responsiveness and innovation are hurt by
federal preemption. according to the majority decision. Further, the
broad scope of the Supremacy Clause gives great advantage to the
federal government. A plain statement of the intention to preempt
should be a prerequisite of preemption. The statute does not provide the
plain statement requiring preemption. In fact, the statute studiously
avolds preemption that the tration now seeks to impose,

Limits Use of Flexible Block Grant Funds

In hiz 1991 State of the Unic 1 address, President Bush lauded the
“innovative power of states as laboratories”. He proposed to tumn
programs over to the states in a block grant “to allow states to manage
more flexibly and efficiently, and to move power and decision-making
closer to the mﬂle." The prggooed child care regulations thwat these
oﬁ{ecuves. e ting state ability to manage more flexibly and

e

ciently by mandating percentages of a discretionary grant for specific
purposes. :

The child care legislation s cally set-aside 25% of the block ?'nnt for
early childhood education, before and after school services, and for
quality. The remaining 75% of the block t funds was intended to be
used at the state’s discretion to fund care services and activities to
improve the availability and quality of child care.

The regulations, however, would require that 90% of the 75%
discretionary block grant funds be spent on direct child care services for
new slots, thus preventing states from funding lmBroved quality
initiatives and mmm?:ubudlu for existing care slots, The
remaining 109 of the 753 is to be used for availability, and quality, and
administrative costs. This cap should be eliminated. The nw
need to clarify how the term “preponderance” came to mean of the
funds for child carz services. No in the statute suggests a 80%
delineation of funds for services. er, the statute does not indicate
that the service funds are only for new slots. States should be allowed to
decide how to distribute the funds and to reimburse existing slots ata
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higher rate to retain provtden.

States are in the bes uon to determine the cmm
between funding su ding other care needl Con
to the regulations, we belleve thnt state ﬂadblm.y is the
Be rant” program. Nothlulnthesmute ts that .aemd
velopment Rlock Grant is no less a b g::lt_lthln the Social
Services Block Grant (Title XX of the Social Act). The statute
describes a block grant with minimum requirements, most on the
distribution of the 25%0?“]1 funds. We believe that the absence of
mandates within 75% of the Grant suggests the intent that the
distribution of these funds were at the state’s authority. Clearly, as the
regulations note, administrative funds are not mentioned in the statute
and were essential to implement the program. NCSL you to restore
ttgeull\at\:;: of this grant and return the apportionment ol the 75% funds
e states,

The legislation recommends five types of activities to improve the quality
of child care, which states will be unable to fund under this restriction:
resource and referral, training, salary improvements, assistance in
meeting standards. and monltorlng of compliance and enforcement with
licensing and regulato ulremenu Earmarking a block grant
violates the very design of le money for states. NCSL repeatedly
communicated to the COngm the White House its ardent
opposition to re social services block grant to provide child
care funding. We refused to sugport any legislation that earmarked a
block grant as an encroachment on state authority. 45 CFR Part 96
indicates that state determinations are sufficient in a ofnnt they
do not violate federal statutes. Conslderlng the multitude
administrative and reporting requirements in the regulations and the
expense in implementing a certificate program, states are left no room to
support qQuality improvements.

In addition. the prohibit states from udnﬁ?elock t funds
to subsidize rates for child care under IV-A (AFDC) rate is
limited to the 75th percentile of the local market rate and has resulted in
shortages in the supply of chﬂd care. We suggest that states be allowed
to subsidize rates at their discretion to ensure seamless service
for all clients. is, states should be allowed to detetmlned the best
market rate so that there will not be a two-tiered child care system. This
restriction is only mentioned in the Preamble, not in the regulatory

language.

State Use of Public Funds

NCSLobectstobmnduuﬁ scope of the preemptive of the
Act relati'n to the l‘\m‘:les by uecl:amnpmu tions. Under
:h et?ttattlute. s'n. rwaﬂom once t.i'i'm“g': WM law g‘y not only
nstitutions. s

forbidding that states prohibit such expenditures, but also by preventing

the states from tm reguhﬂon that might limit the expenditure
orfundsfornee'.nrﬂ:m‘my states to retain thewto
regulate the use of funds is in aceordanee wlth federalism principles.
(See Mechthild, Fritz, “Religion in a Federal System: Diversity Versus
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Uniformity" 38 Kansas Law Review 39, 70-77 (1989)).

Under the First Amendment of the United States Constitution and
comparable state constitutional provisions. the distinction between
N e 4440, The regulations Ragran disregira o tia
ec . PP. \ ns

important distinction. While state and federal laws ormly forbid the
use of public funds for sectarian mgocu to varying de some do
%e’rmtt expenditures at sectarian tutions for non- mom

e regulations, citing a distinction between certificate and con -
based child care services that does not exist in the statute, cross the wall
separating states from sectarian practices and commands that states
allow nditures for sectarian purposes. The method by which this is
accomplished goes-mond the statute. Federal funds that are
explicitly not individual tance ts in the statute are defined,
when a certificate is used. as individual assistance grants. The language
of this regulation was clearly intended by its authors to stretch the
meaning of the statute beyond recognition.

This provision requires states to segregate state and federal funds, if
necessary. to ensure that a state constitution or law does not prevent
federal block t funds from being expended for the purposes provided
in the Act. without limitation. This surely will not help implement HHS's
goal of "seamlesa* child care service, as funds and. ulumaaly. services
are segregated. Furthermore, HHS regulations administrative costs
and states may have to spend more than allotted for start-up,
lmPIemenumon and continued block grant operation. States may not be
able to spend state money if the above preemption of state constitutional
requirements apply.

State Authority and Parental Cholce

NCSL has no explicit policy on educational or parental choice, However,
as we have stated . we are concerned that the provision in the
regulations en parental choice in child care would preempt
state authority to es or enforce standards for health and safety.
And. Ia redefining the definition of public funds so they can be used for
sectarian purposes, the tions may preem?t state constitutional
and statutory provisions restrict this use of public funds.

The legislation states that all providers must comply with all licensing or
regulatory r ments applicable under state and local law; providers
not required to be Ileanseﬂ or regulated under state and local law must
be registered with the state.

The regulations state that although grantees (states) have flexibility to
establish state or local rules in licensing standards, registration, health
and safety requirements and payment rates. such requirements must not
significaritly restrict parental choice. State and local rules,

requirements, policies, and procedures cannot either explicitly or
operationally result in slaLLg_nt restrictions in the range of child care
options. language implies that a state cannot n compel
licensure, regulatory oversight, registration, or health and safety
requirements of caregivers.
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Block grant money will be withheld if parental choice is restricted. As we
stated earlier, we are disturbed by the damage that could be done by
withholding statewide funds to coerce states to change their statute to
accommodate parental choice. In particular, this provision would
Penallze states for euludln":lgpe or category of crre by its standards,
nterrupted funding would pt and child care services
provision in the states. This would undercut the general purpose of the
statute and is a coercive mechanism to undermine state authority.

Many states curren that public funds be

o et propd ownied e coried, e Pt e -
claims of lial 8

protecting children exists. '

Chio. for .muwunumnform care, to
insure that are w on care, while
encounﬂng(menhl choice. lhorequuulleenﬂdlndly
care homes receive government lundng California, a

of providing for parental choice through their voucher program,
grovmers exempt from licensure, requires that

ngerprints for a criminal records clearance.

examination or ofa test.

allowed to refuse to for care either through contracts or certificates if
the care is wbeprumedbypmswhohanmmnulm«m
health imperils a child in care. We are concerned that the proposed

)

regulations have the potential of children at risk and preven
pagrents from making safe Mmputung ting
Standards

The legislation states that all child care providers %munme
under this block grant must meet all applicable state and

regulatory or registration requirements, Providers not required to be
licensed or re; must be tered prior to payment made.
And‘t":r:’he;.m State is not ted from imposing more stringent
standards or regulatory requirements on child care
providers uwvﬁmmummumtmmoulmpuedm
other child care providers in the state.”

The legislation also states to provide assurances that certain
health and safety ts are in effect within the state: prevention
and control of diseases, including immunization; building and
physical premises and minimum health and safety training
appropriate to the setting.

The re mummmwmmwuw
ad; ‘aprovlmnﬂnt of states to set standarde,
or

t care regulations, however,
e federal government in ‘and all manner of state
child care regulations as contrary choice. Current state
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safety requirements such as fire extinguishers, smoke detectors, criminal
Faclgré)‘ggél checks, tuberculosis tests, and safety inspections may all be
eopar. .

This condition of “family choice", in conjunction with the

regulalto%c:p 10% :nb m lmpmmt& a':d tog

severe nder states’ su provements

pmmf- choice. The statute mﬁ require either of these

provisions., By imposing an arbitrary imit on funding for administration

and Quality improvement, the'mnﬂonlmthenbﬂmyofmm

- address quallzén that not impair tal choice.
an example cf regulations: "State or regulations or

policies in aress such as credentialing, schooling or training. space, and

staffing ratios cannot significantly limit a_genu choice from mon!

categories of care or :ﬂ:rov!dm.“ limits imposed here, wi

the prohibition on tiaf payment rates for licensed and unlicensed

care. remove regulatory requirements and

to improve the ty of their child care and the capacity for parents to
choose safe child care,

The proposed regulations open the door to litigation o, state and
loc regglatmns. while suﬁeecul? state to potential ma child is
injured in a publicly-funded chil se .

developing performance standards for Head

these regulations prevent states from setting standards for the block
oty ucuors parental choior apply? We bot
requirement can uces paren ce app! e belleve
this should be at the states’ discretion.

Vouchers

The proposed regulations would create severe fiscal and constitutional
problems for states,

The regulations forbid states to restrict the number of child care

certificates, As long as block grant funds remain available for child care

bemng pi paéem waiting list, This nqu&’tm promises state fiscal
in aced on a com

pl;n%&g authority. States will not know when federal funds will be

exhausted. how many certificates to plan for. or the effects on contract

programs,

While the legislation permits funds to be used in sectarian

institutions. furnds must not be used for sectarian or activities.

The regulations seem to compound this preemption of state constitutions

by redemlxulgf eerununt: as w to pugtru thus circumventing
tate prohibitions on the use funds for sectarian X

Elea:grefer to this letter’s ucuo;wu on Federalism and State %se of Public
undas.

Finally. the tone of the regulations a preference for certificate
assistance over contract assistance. was also reiterated the
HHS-sponsored child care fora in Washington, D.C. and San

when lgl?ls panelists suggested that while states must have a

J
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system, they need not run a contract system at all. The statute does not
make any distinction between systems to satisfy parental choice.

Supplementation of Funds

The legislation requires block grant funds to supplement, not supplant,
the amount of federal, state and local funds spe':l‘: on chﬂc;w m.pp

The regulations narrow the definition of supplantation, using the states’
Yrevlous funding year as the base (for example, mber 1350 for FY
991, September 1991 for FY 1992, etc), thus a state’s decision
. to increase state child care funding a permanent appropriation.

The regulations are unclear whether state budge problems and
across the board cuts affect the supplantation ent. Economic
conditions are beyond the control of the state, as well as fiscal
constraints brought on by other federal mandates, such as Medicaid. In
addition. Department reorganizing could lead to funds dropplnﬁ below
the base level, A state that reorganizes its child mmm be more
efficient could be penalized. Head Start funds not be included in
a state's base, even If a state funds early childhood development. While
linking Head Start and child care is a goal of the states, we believe that
supplementation should be limited to child care.

Payment Rates

The regulations require states, in estab payment rates, to consider
variations in the coats of providing child care between different categories
of care (center-based. group home, family and in-home). However,
payment rates may not be on the type of provider, i.e., sectarian,
relative, for-profit, or nonprofit providers.

_ The regulations appear to prohibit states from pay%hlgher rates for
higher quamr programs. States would then be prohibited from paying
highner rates lor licensed or regulated care or nat accredited
settings. This restriction on states’ use of higher payment rates removes
the incentive for child care providers to improve tivuand thus
promote parents’ access to quality services. Many states currently
practice this differential payment system, either in lieu of mandatory
requirements or to su state requirements. This has served as an
incentive for providers to improve quality. The statute does not provide
for this circumstance, which is prohibited in the ns. Once
again, states should decide whether this practice its parental cholce
or restricts child care providers. Furthermore, states will continue to use
this practice for their other child care programs, both federal and state,
and once again, the HHS goal of seamless service will not be attained,

The regulations interfere with scate rights to estab.ish separate lundlna
standagrds for child care financed by public funds despite language in the

legislation: A State is not prohibited from imposing more stringent
standards and licenaing or regulatory requirements on child care
providers receiving assistance under this grant than those imposed on
other child care providers in the state.

9.
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In Rhode Island, the state has found that centers have been forced to
limit the number of “state” slots (substdized siots) that they can afford to
have. Raising the reimbursement rate i3 a method of increasing staff
salaries. and contributing to quality child care. At current rates,
child care workers salaries and benefits are grossly tnadequate, leading
to high turmover and low levels of staff trai . Inadequate rates of
reimbursement are limiting the accessibllity of child care to those eligible
for the sliding scale program. States should be allowed to use block
grant funds to increase reimbursement rates to provide high ty child
care for the gnteet number of children and provide children in the
subsidized state system fair access to quality care.

The regulations should expressly provide that states may use block t
funds to sugplement payment rates in other local, state, and feder.
funded chiid care funding streams.

The regulations require that payment rates be sufficient to provide
access "comparable” to those receiving unsubsidized care, for center
based. group home. family and in-home child care. Please clarify the
definition of cornparable access.

Comprehenstve federal child care has been an NCSL priority for the last
two sessions of Congress. States have enacted and tmplemented
numerous child care programs, including those to enhance child care
quality. We believe that states. when given sufficient flexdbility, can
create innovative programs to meet the department of Health and Human
Services' child care goala. Accountabllity. responsiveness and innovation
are hurt by federal preemption. As Justice O'Connor stated in the
majority opinion of Gregory v. Ashcroft, “{Iin the tension between federal
and state power lies the promise of liberty.”

Thank you for your consideration of NCSL comments. We would be
happy to meet with you to discuss this critical matter.

Sincere y‘.”\_(.’__

william T. Pound
Executive Director, NCSL
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