ED 342 181

AUTHOR
TITLE

INSTITUTION

SPONS AGENCY

PUB DATE
NOTE

AVAILABLE FROM

PUB TYPE

EDRS PRICE
DESCRIPTORS

IDENTIFIERS

ABSTRACT

DOCUMENT RESUME
EC 300 940

Morris, Michael W.; Golinker, Lewis A.

Assistive Technclogy: A Funding Workbook. Part I, A
Road Map to Funding Sources. Fart 1I, An Qutline of
Federal Laws and Rules. 1991 Edition. RESNA Technical
Assistance Project.

RESNA: Association for the Advancement of
Rehabilitation Technology, Washington, DC.

National Inst. on Disadbility and Rehabilitation
Research (ED/OSERS), Washington, DC.

91

337p.; Some reprints will not reproduCe adequately
due to broken print, but are available elsewhere.
RESNA, 1101 Connecticut Ave. N.W., Suite 700,
Washington, DC 20036 ($25.00).

Guides ~ Non—-Classroom Use (055) -- Collected Works -
General (020)

MF01/PCl14 Plus Postage.

*Assistive Devices (for Disabled); sDisabilities;
Early Intervention; Educational Legislation;
Elementary Secondary Education; Federal Aid; =»Federal
Legislation; Federal Regulation; =»Financial Support;
Preschool Education; »Special Education; State Aid;
State Federal Aid; Supported Employment; Technology:
sVocational Rehabilitation

Medicaid

This compilation on assistive technology devic~s and

services aims to improve understanding of funding streams and
creative ways to eliminate funding barriers in Medicaid, special
education, and vocational rehabilitation. The first part comprises a
workpbook titled "A Road Map to Funding Sources."™ It assists in
creating a systematic a2pproach to identifying public and private
funding streams for assistive technology in a state. It attempts to
identify entry points for a particular funding source, bridges to
other funding options, and ways to avoid detours and stop signs that
delay or deny reimbursement for assistive technology. Following
discussions of the major financial assistance systems and their
values, the workbook outlines 14 problem-solving challenges to expand
ungerstanding of what is possible with public and private funding.
These challenges address the areas of interagency coordination,
agency responsibility, private insurance, and others. The workbook
also provides excerpts from relevant federal regulations and data on
state allotments for assistive technology projects. The second par:,
'Outline of Federal Laws and Rules," describes specific sections of
federal laws and rules relating to the Medicaid program, special
education {including early intervention), and vocational
rehabilitation (including supportes employment) that are resources
for asegistive technology funding. This information covers mandatory
and optional services, statutory and regulatory terms, program
criteria supporting funding, program criteria serving as funding

barriers, and eligibility criteria.

(JDD)




TION
lm "A (TR Nm"l." oF EDUCA
Otthce of Eucanonan Rasearch st !WATm
EDUCA“OML RE SOURCES INFORM!
A N, e SR

mASE {0 MHe
L Mypgr (hanges Raee Deer ma
- egroguCton quity
Lkl Yo 4]
ynty Oof wiew O ammune saled mtm gl
anl GO 00l NECEINRONY ILI3IE
’!:Rl DOSTIDO U oKLY

TO THE EDUCATIONAL RESOQURCES
INFORMATION CENTER (ERICY

=

w PEAMISSION TO REPRODUCE THIS
MATERIAL, ﬁAS BEEN GRANTED BY

ﬁ ‘Lo za

N . SRR . W

<H

ASSISTIVE TECHNOLOGY:
A FUNDING WORKBOOK

PART 1. A Road Map To Funding Sources
PART II. An Outline Of Federal Laws And Rules

RESNA

1101 Conneciicut Avenue, N.W.
RESNA Sue 70
Washington, DC 20036
PRESS 203/853-1199

.. . BESTCOPY AVALABLE

JEE



ASSISTIVE TECHNOLOGY: A FUNDING WORKBOOK
1991 Edition

developed by: ' o
The RESNA Technical Assistance Project, 2 special project of RESNA, an interdisciplinary
association for the advancement of rehabilitation and assistive technologies.

In association with:

RESNA PRESS

Department 4913
Washington, D.C. 20061-4813
202-857-1199

Authored by
Michael W. Morris
Lewis A. Golinker

Editors
M. Nell Bailey
Karen L. Moore

The RESNA Technical Assistance Project is a federally funded project of the National
Institute on Disability and Rehabilitation Research (NIDRR), Office of Special Education and
Rehabilitative Services (OSERS), U.S. Department of Education (ED). This document does
not necessarily reflect the views or policy of NIDRR/ED and no official endorsement of
the material should be inferred. For er information contact: RESNA Technical
Assistance Project, 1101 Connecticut Avenue, NW, Washington, D.C. 20036; 202-857-1140.




Cover designed by: Karen L. Moore. The three ring binder was provided so that
pertinent information about funding for assistive technology services and devices could be

added.

Copyright (), 1991 RESNA PRESS, Washington, D.C.

All rights reserved. No part of the material may bz reproduced, or transmitted in any
form or by any means - electronic, mechanical, photecopying, recording, or otherwise -
without prior permission of the copyright owner. Printed in the US.A.

Permission to reprint the various letters of inquiry, the response to the inquiry, and OSEP
Memoranda was granted by the publisher of Education for the Handicapned Law , LRP
Publications, 747 Dresher Road, P.O. Box 980, Horsham, PA 19044. For more information
on Education of the Handicapped Law Report or any other special education product published
by LRP Publications, call 800-341-7874.

ERIC

Full Tt Provided by ERIC.




ACEKNOWLEDGEMENTS

When Congress passed the Technology-Related Assistance for Individuals with
Disabilities Act of 1988 (P.L. 100-407), it recognized that assistive technology
devices and services can enable persons with disabilities to become more
independent, productive and integrated members of society. Sadly, though, many
individuals who could benefit from available assistive technology do not have
access to it because some consumers, family members, professionals and state
agency personnel do not fully understand federal funding streams available for
assistive technology services. These individuals also may lack the knowledge of
how to work within their state agencies to access these services.

Development of this publication resulted from technical assistance requests by
"Tech Act” funded state personnel. It is our hope that this publication will
facilitate a better understanding of funding streams and creative ways to eliminate
current funding barriers in Medicaid, special education and vocational
rehabilitation.

The RESNA TA staff and our consultants found creating this publication an
exciting adventure. We learned a great deal about funding for assistive technology
services. Most fascinating has been the advances made at both the federal and
state levels resulting in increased funding for assistive technology services since
we started working on this publication a year ago. These strides include the new
policy directives from the Department of Education in vocational rehabilitation
and special education services and court decisions, such as the ones in New York
and Oregon, which came about only due to the efforts of consumers and advocates.
It is our hope that this publication will help more individuals to become part of
this exciting system change process occuring nationwide.

Many thanks to the authors, Michael Morris and Lewis Golinker, for sharing their
vision and expertise in system change and funding for assistive technology
services. Without them this publication would never have come to fruition.
Thanks also to Carol Cohen, Project Officer, and staff at the National Institute on
Disability and Rehabilitation Research for their continued support for the work at
the TA project. Thanks is 8 small word for the big job done by Xaren L., Moore,
Project Assistant, who had the patience and sense of bumor to work through the
many edits and changes to make this publication readable. Nell Bailey, Project
Associate, deserves a special thanks for her time and effort in coordinating the
production and editing of this book. And finally, my deepest appreciation to the
State Directors and staff for their inquiries which sparked the idea and creation
of this book and for their patience in receiving it.

Karen Franklin, Project Manager
RESNA Technical Assistance Project




A ROAD MAPTO
FUNDING SOURCES

JANUARY 1991

1101 CONNECTICUT AVENUE, N.W.




AR d W | s RN AR

TECHNICAL ASSISTANCE 55000 s
PROJECT

A ROAD MAP TO FUNDING SOURCES

This workbook was created by :

¢ MICHAEL W, MORRIS
CONSULTANT TO THE RESNA TECHNICAL ASSISTANCE PROJECT
AND
DIRECTOR OF COMMUNITY SERVICES
UNITED CEREBRAL PALSY ASSOCIATION, INC.
1522 K STREET, NW
SUITE 1112
WASHINGTON, DC 20005
(202) 842-1266




ASSISTIVE TECHNOLOGY

. | FUNDING

A USER FRIENDLY WORKBOOK

Y m

BALANCING COMPETING INTERESTS




_h
ey RESNA Technical Assisisnce Project
e ——
. TABLE OF CONTENTS
PART 1
INTRODUCTION ... .. ..ttt ittt ensennseaeeeneenananannns |
PART 1
UNDERSTANDING THE SYSTEM .. ...... ...ttt tiernennennaceranerenss 3
PART In
VALUES .. it i it ittt teaeaeaeaeatonsnaesesuaananeans 10
PART IV
PROBLEM SOLVING CHALLENGES . ........ ... ...ttt ienronnnnnan. 14
Challenge Number One
The Most Common EXCUSES . .. ... ... .n'iinecnnneennscensaeaneans 15
Challenge Number Two
The Funding Universe . ... ... ... ... ittt ennneeeenenneneenns 16
Challenge Number Three
Dol ONS ... .. ..... .ttt et it ettt a et 21
Challenge Number Four
Reading A State Plan . ... ... . . ... ... ..ttt inieireanennnns 25
Challenge Number Five
The Curent Map . ... .. ... it ittt ieere s nneannnenonans 26
. Challenge Number Six
Changing the Menu . .. ... ... ... .. .. trerrenneennneneaneanns 35
Chalienge Number Seven
Individual and Systems Change . ... ...........c¢c0t it ivenneonnnnnnsn. 37
Challenge Number Eight
The RoBd MaD . ..o i i i i et e e, 41
Challenge Number Nine
Intenagency Coordingtion .. ......... ...t iinirmne s e, 43
Challenge Number Ten
Who Has The Responsibility? .. ... ittt tee e o e e, 44
Challenge Number Eleven
PrvalE InSUIINCE . ... ... ... et e e 46
Challenge Number Twelve
Writing the Justfication . ... ........ .ttt ittt e 48
The JuStfiCRbON . . ... ... it r e e 50
Challenge Number Thineen
Which Is Easier To Dol . .. ...ttt ittt it e e e e 52
Chalienge Number Fourteen
Federal Discretionary Granis ... ... ............00iittnmnnnnnnnnnn. 53
PART V
INFORMATION RESOURCES
A Key Regulalion ReSOUMTeS . . ... ..ooii it mnn it nieeneenennnnnnn. 56
B. Swmie Allotments and References . .......... ..ot vnnnnn.. 57
C. Other Informabion SUPPOM . .. ......0ovitvnn et reene e, 58

_____m
A Road Map To Funding Sources

Q




RESNA Technical Assistance Project

PART 1

INTRODUCTION

L

o A Road Map To Funding Sources ,
10



Assistive Technology is redefininz what is possible for children and adults with a
wide range of cognitive and physical isabilities. In the home, the classroom, the
workplace, and the community, assistive technology is providing creative solutions that
enable individuals with disabilities to be more independent, self-confident, productive, and
integrated into the mainstream.

Assistive technology is adapted toys, computers, scating systems, powered mobility,
augmentative communication devices, special switches, and thousands of commercially
available or adapted solutions to improve an individual’s ability to leam, compete, work,
and interact with family and friends.

In every state children and adults with disabilities are searching for assistive
technology solutions that will respond to individualized needs and enhance independence.
Interviews with parents, individuals with disabilities, and professionals across the country
remind us that the major problem we face today is not primarily the research and
development of new technologies, but instead the linking of already existing assistive
technology soluzions to the problems faced by persons with disabilities as they leam and
engage in daily living activities.

With the passage of the Technology-related Assistance Act (P.L. 100-407) in 1988,
. children and adults with disabilities have a new set of expectations about assistive
technology service delivery that is more available, accessible, and responsive to consumer
needs. In every state parents and professionals are still leaming about ar.d refining "best
practices” in the delivery of technology-related assistance. These is no one, definitive
mode! or exemplary program that can or should be copied as states anempt 10 meet their
new mandate.

Increased awareness of what is possible and the delivery of services in a
muludisciplinary approach, will enable individuals with disabilities to be pant of the
decisionmaking team to identify the most appropriate technology to enhance function.
Assistive technology is 8 means 10 rather than an end in itself. Adapted switches to
activate a 10y is a means 1o more independent play, gaining an understanding of cause and
effect, =nd expanded social interaction with other children and family members. An
adapied keyboard, a computer, and an augmentative communication device is a means 10
compete in the work force. Through experience we have leamed assistive technology is
more than #n adaprive device or special equipment. Assistive technology application
involves awareness, assessment, identification of appropriate solutions, training, practice,
skilled professionals from multiple disciplines, follow up support and maintenance. What
will make assistive technology devices and services possible for you on an individual level,
on a local service agency level, and on a systems basis? The obvious answer is funding.

What is not so obvious is where do I go to secure funding. This workbook is a
first effort a1 increasing awareness and understanding of what might be possible with state

. and federal public funding streams. There is no single answer 1o solving the assistve
technology funding problems in your state. No two states will develop funding solutions

- e e ]
o A Road Map To Funding Sources . 1

ERIC 11

Full Tt Provided by ERIC.




L

mvmmm

on an individual or sysiems level that are identical. What this workbook will assist you to
do is creatc a road map for your state. The key markers to be identified are public and
private funding streams. The challenge we share is 10 clearly identify the entry points for
apnﬁculuﬁmdingmbﬁdgesmomrfnndingopﬁm.mdmyswwoiddem
and stop signs that delay or deny reimbursement for assistive technology.

Uﬂﬂmmtypicdmdmp.ﬂﬁsmmymdupdaﬁngmmnm.n
we collectively work on changing regulations, amending state plans, refining intsragency
agrecments, developing new policies and procedures, and finally revising dey-to-day
practices as it affects the individual technology uscr. To develop the comprehensive road
mpfaymnmm.wﬂlmqmmeinvolvemmmfmpoundﬂmkehddmmlu&ng
individuals with disabilities, parents, providers, professionals, technology manufacturers and
dealers, and state agency officials.

As a final thought, you probably remember the classic children's tale of Alice in
Wonderland.

"You may recall that Alice, in the very earliest stages

of her advenmures in Wonderland, came upon an exwemcly
small entrance to a very lovely garden. How she longed
wgeronxofmcdarkhallmdwand:rabom.mgm
beds of b ight flowers and cool foumains yet, she could not
even get her head through that doorway. What poor Alice
had 1o do 1o enter that garden was truly a distracting
experience of potions and cakes and telescopes and tears.”

There is a paralle] between Alice's adventure and the search now going on by
thousands of persons with disabilities and their families for assistive technology funding.!
(Testimony by Mary Ann Carrol, UCP of New York City before the House Select
Education Committee on May 10, 1988.) The possibilities of greater independence through
technology are within reach but too often inaccessible because of the tortuous unmarked
path to funding. The mandate of PL. 100-407, the Technology-related Assistance Act is to
establish a road map that is easy to follow for the potential technology user.

W
A Road Map To Funding Sources 2
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HOW A BILL BECOMES A LAW
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AS AMENDED ON
AS INTRODUCED A&m IN SECOND READING
%“ -3—' \ )

AS ENACTED AS FUNDED BY JOINT  AS MPLEMENTED BY
BUDGET COMMITTEE THE STATE AGENCY

r
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1
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AS REPORTED BY THE AS UNDERSTOOD BY WHAT WAS ACTUALLY
MEDIA THE PUBLIC NEEDED

Unfornmeiely, we do not know who cresied this caroon,
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I Understanding the System

"We believe equel opportunity, equal access, and greater
rconomic independence must be more than slogans ...

We must encourage the provision of rehabilitation and
mhueompehensiwmicesuienmwdmwmdwepmdcm
within the context of family and community. For only
Mughoppcmmiﬁesmuscmefunmngcofmﬁﬂ

will our disabled citizens anain the independence and
dignity that are their due.”

President Ronald Reagan,
November, 1983

Most individuals with disabilities and families with children who have significant
disabilities cannot afford 1o purchase assistive technology devices and services they need.
ﬂmmﬁnumajwsymmsmindividualwfmﬁlymylook to for financial assistance:
federal-state government funded programs, private insurance, or nonprofit agencies with 8
mix of public-private support.

M
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Funding Sources

Private Insurance

Federal and State Programs

Other Funding Resources

FUNDING ROADBLOCKS
Lack of coordination
Multiple funding sources
Finding the true payor
Learning who makes funding decisions

Discovering the factors in funding decisions
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The focus of this workbook will be on state-federal government funded programs
and the necessities of coordination with the other two systems. The choice of this
approach should not imply less interest or imporance of the other two systems. The
coordination of public, private, and public-private parmerships in terms of financial
TesOurces remains & very important goal However, what is most possible through the stare
coordinating task forces established as a result of PL. 100-407 is a re-examination of
funding policies within state-federal government funded programs. The key stakeholders
involved in implementing P.L. 100-407 have the authority to make policy changes that will
substantially improve the public funding picture. Any policy changes made in the public
system will drive changes in the other two systems.

In the past twenty-five years, Congress has established over thinty (30) programs
that affect Americans with disabilisies. There are over a dozen (12) agencies on the
federal level charged with the responsibility of managing these programs, interpreting
Congressional mandates, and monitoring state implementadon. Although sometimes
described as a patchwork quilt of existing policies and programs, federal support for
individuals with disabilities continues to grow and becomes more complex each year.

It is casy to become intimidaied by the complexity and fragmentation of inierests.
However, it is important 10 realize that the variety of program options provide the
technology user with multiple opportunities for funding and reimbursement.  If together we
draw the road map. we can Jeam how 10 master the financial maze of diverse federal

mandates,

L T e e o ]

A Road Map To Funding Sources 17



ERIC

RESNA Technical Assistance Project

STEP ONE - UNDERSTANDING STATE-FEDERAL RELATIONSHIPS

It is important 1o understand how government operates or. & federal level and the

critical relationship between the federal and state levels of government.

Note:

CONGRESS

l

DESIGNATED FEDERAL AGENCY

|

STATE AGENCY

1

LOCAL SERVICE AGENCIES

$

INDIVIDUALS WITH DISABILITIES

A state receives Federal dollars conditioned by assurances to comply with
federal program mandates - that define eligibility, scope of services,
individua! program planning, procedural safeguards, and complaint resolution.

A Road Map To Funding Sources 5
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Types of Faders! Programs
Mmhh&kmdﬁuﬂm.mmjuiydmmmwlmhdumﬁ
approval of & stase plan. A second type of assisance is seceived directly by individuals. Am:ypdminmiwd}wr
bylmuwﬂsm..u&mﬁmammﬂknﬁyn&n|Miﬂi¢u|nﬁdmﬁun¢m
Mm-Mquhnwmfwmhm.pdﬁ:mm.
nwmmrnmmmmmm
(FISCAL YEAR 1989)
1. Sopplemestal Somrity J0ome (SST) . . . cocer et s a e $125 hillico
2. Social Security Disabilty Insursnee (SSDD) .« ..o cvnnviasremnaen ettt $NS billim
’-m-...... -------------- R R s“ m
@ MOBERE oo .ovovveeroneenecernsesansssossssseasesseessenrenseennesenonsstss 392  billien
S. Bducation of Handicapped Children Act
Pan B oPL S0IMR) o .cucvmrrnnsrcornsnnsssesenssosr rsorrrsresrnsrannrnsnats $1.5  billion
6. Voosional Rebabiliution .
7 g:;x-mmm; ...................................................... $15  billion
(Basic Sue Grants - Pan HPL 99457) o .. oo onenvrannrnrnrnnm s nnnsr s sn o nnes S0 million
& Disabiliues )
e S R $6! millian
9. Disabilisy (DD) _
Prosection and AVOCAtY SYREMS .. . ..oconcoorssara s 52) million
10. DD University-Affilissed PIOGINDS . . ..o ooovnnrenmsnsmoso s rsrn et $13  milon
11, Tide XX Social Serwioe BIOck GIEIE . v vvnvseennemnnrnssonsnssrsonsssssrsrs $27  bilbon
12, Matemal and Child Health Block GIBL . .. .oorcrnnorae e rnrmr et £553 milbon
13, Camers For Independemt LiVIng ...« -coocsooeremrsrnssnss s aonmmrsserrrss s insnins $26 milbon
uwm:«wm
R R R EE R R AR R $13  million
18. T Assistance Grants
PL 00807 ....ocuoceeecnecnonnarnsssssnen ssesanaane st 315 million
16. Job Training Parmership AQL ..o .ovocrrnsoncsnransensrsns e srrmrrr s i $1.8 billion
17. Projects With IMORIY .. .ccoouerrnrnarsens s cosenscosana s smnt e $18.7 million
18. Nationa! Ingitute en Disabiliry and
- e R TR R $843 million
19. Spocial Recrestion PYOGIMIS . . . oo ovconernaansa s sanns s s $26 million
20. Teansition and Sccondaty Bducation PrOgiams . .... ... cecccrraanrs e ot n 0 S 58 million
21, Seame Programs - Special Eduvostion
PL B.313 ...\ nruccnraromnanrae e e et $146.4 million
22, Preschool Education GIsts .. ...co-oeonueroonseornemaasoneseommreerssorssnirss $251.5 million
23. Severely Handicapped Demaonsration Precss . .. ... o ovennmeann s $5.8 milkon
26, Vocauonal EQUCHION .. o .. .oceconssss e e moasaersan i aessss s T $850 millon
25 National Instsiic of Child Heahth and Homan Developmend . ... o oonvremvemnrnemme e roons $442.9 million
26. Rehabilitation Demonsiraion PROJECtS ...« .o occnrvvrrero e an e et 27 pidion
27. Supponad i e R R E R R §$77.6 milion
28. Special Educatron Technology Gramts .. ......coonnnnrrnnnrrrerene st 35.4 milbon
20. Possscondary Education Demonstraion Gramis . . ... ... cccnnncrnn et e et 365 million
30 MMMWM ............................................... $23.7 milbon
I T I R I I $1.4 billion
32 UMTA Vehicle Parchase 16(X2) Program Gmnis ... ... conehvuonrnnrrrrn s ornces $349 milon
33. Howning Development Loan Program
e I R R R R R 3430 million
34. Independent Living for Otder Blind Individuals . . ... o voevnvrnnnnerr e rn 559 milion
NGTE:mnm%ﬂmmmyubymquﬁmm»om#ndﬂmﬂqnq()oal
mmmaﬁm.s:ussmumwuwmmummmm.m
Mmd'm.mpﬁmwnw&a)mmmu—dmgmuumvnkd.mmd
foderal govermment agencics.
Nﬂﬂdhf*ﬂmsﬁﬂnn:hsmmmww.hdmmwn
wm%hm Facton omnsidersd include:
. Jeval and type of disadility
. aducstional pevformance
.wm
. functional skill Jevels
. income Jeve) of individua) or family
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. FEDERAL AGENCIES OF IMPORTANCE TO PERSONS WITH DISABILITIES
Office of Special Educaion Programs Nationa! Instinse of Mental Health
330 C Steer, SW Public Inquiries Section
Washingion, DC 20202-2736 5600 Fishers Lane, Room 13C-05
(202) 732-1007 Rockville, MD 20857
(301) 4434513
Rehabilitative Services Administration
Departmen: of Education
330 C Soeet, SW, Rm. 328, Swiner Bidg. Nationa) Instiine of Neurological Disorden
Washingion, DC 20202-2531 National Instinste of Health
(02) 732-1282 9000 Rockville Pike, Bidg. 31A, Room 8AN6
Bethesda, MD 20892
Social Security Admmistration (301) 496-5751
6401 Security Boulevard
Baltimore, MD 21235 Head Start
(301) 9650486 ACYF
330 C Sotreer, SW, Room 2310-B
Administration on Developmental Disabilities Washington, DC 20202
OHDS w (7202) 2450562
200 Independence Avenue, S _
Room 356-D, HHH Building Office of Human Development Services

Washingion. DC 20201
(202) 245-2890

Health Care Financing Administration
Public Information

Hubert H. Humphrey Building

300 Independence Avenue, SW
Room 4248

Washingion, DC 20201

(202) 245-6113

Office of Maternal and Child Health
$600 Fishers Lane

Rockville, MD 20857

(301) 443.2350

National Institute on Disadbility and Rehabilitation

Research
Department of Education
400 Maryland Avenue, SW

Washington, DC 20202-2645
(202) 732-5066

Nationa! Institute of Child Health and Human

Development

Office of Research R
Bidg. 31, Rm. 2A.32
Bethesda, MD 20892
301) 496.5133

National Institute on Deafness and Other

C scation Disord

National Instinste of Health

9000 Rockvilie Pike, Bidg. 31A, Room 1B62
Bethesda, MD 20892

(301) 496-7243

&m of Health and Human Services
200 Independence Ave., SW, Room T24-F

Washingion, DC 20201-0001

(202) 755-4560

Architecnural and Transporistion Basmriens Compliance Board
1111 18th Sweet, NW
Suiee 501

Washington, DC 20036
(202) 653-7834

Nationa! Council on Disahility
800 Independence Avenue, SW
Suite Bi4

Washington, DC 2059]

(202) 267-3846

President's Comminee on Employment of Persons With
Disabilities

1111 20th Sveet NW

Suite 636

Washingion, DC 20036-3470

(202) 653-3044

President’s Commitiee on Menial Retardation
North Building, Room 4057

330 Independence Avenue, SW

Washington, DC 20201

(202) 245-7634

Section mdm Hmsm.:’md Equal Oppernmity Office
- 3 ity

451 ‘hh Steet, SW

Washington, DC 20410

(202) 708-3735

U.S. Administration on Aging
Department of Health and Human Services
330 independence Avenue, SW
Washington, DC 20201

(202) 245-0641
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THREE TYPES OF FEDERAL PROGRAMS

State agency provides directly or
delegates authority to local public or
private agencies 10 provide services
and benefits to individuals according

to federal requirements.

" ..

S AN FASS co

Dollars or program benefits flow
directly to the individual from the
Social Security Administration
without state agency involvmeni o7
intervention.

A A R PR SN

Federal agencies announce request
for proposals based on selected
program priorities. There is no state

FEDERAL PROGRAMS
Funds To States Based On |
Al Approval Of State Plans _,.
(Medicaid, Special Education, Vocational :
Rehabiltation, Developmental Disabilities,
Maternal and Child Health)
Directly to the individual & mo—
(SS1, SSDV) ‘ <
C Discretionary Grant Competitions
_— —

Grants Awarded to Universities,
Non-profits, State Agencies and
School! Districts for :
Demonstration, Training and Research

agency paricipation required.
Successful grant applicants receive
funds for three to five years to
demonstrate new program concepis.
train professionals or consumers, or
conduct research on selected topics.

B AT AR G T ST RIS - o 9 - e AN S e e b e SR e
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STEP TWO - UNDERSTANDING STATE PLANS

Most federal laws that direct funds be expended require a staie 10 submit a state plan
for approval by the assigned federal agency. Each federal law will list requirements to be
met by the state and to be described in the st plan. A typical list of requirements
include the following:

1)  designate the state agency to administer the plan;

2)  describe the scope of services to be provided;

3)  describe service goals and prioritics;

4)  provide assurances that individual program planning and meeting requirements
are met,

5)  provide for financial paricipation by the state; and

6) provide assurances that procedural safeguards and an appeal process as required
by law will be implemented.

It is most imponant we gain an undersianding and appreciation of:

A)  What the law and regulations require at both the federal and state level.

(To receive funds, a siate must provide cenain services and follow specific
procedures);

B) What choices a state may have as prescribed by law and regulasions (A staie
selects from a menu of service options, and who will be eligible for services);
and

C) What is not required by law or regulation, but has become a custom Or
practice in a state based on decisions made by the lead siate agency.

22
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Il THE A,B,C 'S OF POSSIBILITIES 'I

E A. LAW AND REGULATIONS
4 MUST BE DONE
7 As a condition of receipt of federal funds, states must comply with

federal program requirements. Failure to comply is an
enforcement issue that should be the responsibility of the
designated federal agency.
B. LAW AND REGULATION
STATE HAS CHOICES

As a condition of receipt of federal funds, a state has discretion to
choose from a menu of program choices and must indicate them
in their state plan. Expanding state plan options should be a
focus of advocacy (i.e., in Medicaid the inclusion of such optional
services as speech and physical therapy).

C. CUSTOM AND CURRENT
PRACTICES

»
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Problems with accessing services or the scope of coverage may E
not be a problem of federal law or reguiation. it may be state §
policy or practice. The focus of advocacy should then be on state
government not the Congress or the designated federal agency.

R R & 1

WHEN YOU ARE TOLD NO
YOU SHOULD RESPOND:
IS IT A LAW?
IS IT A STATE POLICY?
IS IT SIMPLY CUSTOM OR LOCAL CURRENT PRACTICE?
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Consumer interest, expectation and advocacy when organized can change laws,
policies, and practices. There are different approaches for changing a current practice Or
policy. A director or supervisor may have the authority to do 50 at a local or state level.
G:mginghwswngm&omwﬁlnkemﬁmemdmdthcsuppmofmymdmdum
and groups with similar interests. It is simple to blame the federal govemment for all
problems. Some problems will be appropriately resolved at a local or staie level.
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RESNA Technicsl Assistance Project

Values

Assistive technology is more than a means to improve function. As a means to
enhance mobility, communicarion, Jearning, productvity, and independence, assistive
technology can open the doors of communiry life to people with disabilities.

Integration should not be considered an unusual experience or some type of
demonstration project. It is not something you eamn or prepare for. We should not ask the
question why or when. The question we must answer is how to make integration work in
our schools, in the work place, and in neighborhoods. Technology can be the great enabler
and equalizer of opportunity. Technology can help bring together children with and
without disabilities to share social and educational experiences.

It would be a memendous waste of resources to identify ways assistive technology
can help a child 1o communicate or learn in a separate school without further examining
approaches to supporting & child in 2 regular classroom environment. It would be of
similar concern in a time of limited or finite resowrces to focus technology creative
problem solving ability on finding ways for individuals in a sheltered work environmeni to
be more productive when there are diverse opportunities for work site adaptations and

. accommodarons in an integrated competitive work environment.

Integration 100ls for individuals with severe disabilities may include:
. motorized wheelchairs

. communication devices with voice outputs
. computer leaming or work stations
. velcro

. adjusting the height of desks or tables
. adapted switches
software
priniers
screen reading device with voice output
environmental control devices
adapted writing instruments
adapted eating utensils
Although there are still conflicting goals that drive some federal funding streams, the
Developmental Disabilities Assistance and Bill of Rights Act (P.L. 100-146) articulates
what has become a nationwide :onsensus viewpoint of what should be our goals for all
persons with disabilines: Independence
Productivity
Integration

* » L] L ] ] »
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The term "independence”™ means the extent 10 which persons with disabilitics exert
control and choice over their own lives.

The term "productivity” means- o
"(A) engagement in income-producing work by a person with disabilities which is
musmedthtwghimpmvememsinincmlevcl.employmmsms.ajob
advancement, of

"(B) engagement by & perso. vith disabilities in work which contribuies to a
household or community.

The term “integration™ means-

"(A) the - (i) use by persons with disabilities of the same community resources that

are used by and available to other citizens”, and

(ii) participation by persons with disabilities in the same community

activities in which nonhandicapped citizens participate, together with regular contact
with nonhandicapped citizens,” and
“(B) the residence by persons with disabilities in homes or in home-like settings
which are in proximity to community resources, together with regular contact with
nonhandicapped citizens in their communities.”

There are four components of total integration:

1) Physical integration. The individual is placed in a building where "regular”
acrvities go on (e.g., school, classroom, community center bowling alley, group
home). Effectiveness is measured by amount of time the individual is physically
present (e.g., 60 percent of the school day).

2) Social inegration. The individual has opportunities to interact with able-bodied
persons. [Facilizated interactions occur in naturalistic settings (e.g.. the playground,
McDonalds, the classroom). Effectiveness is measwed by the quantity and quality of
interactions (e.g., amount of time interacting, speech acts, number of parmers,
amitudes of partners, etc.). The emotional components involved are very
individualistic and hard 10 measure.

3) Academic or vocational integration. ‘The individual participates in a structured
Jearning or work environment with facilitation and support. Effectiveness is
msmedbyhowmuchmdwhuiskamedmdammplished.

4) Societa! integration. The individual participates in community activities, i.c.,
Jeisure, vocational, living arrangement, public transportation, politics, etc.
Eﬁccﬁvmssismcasm'edagainnmm,mchas“howmuchﬁkenallifeitis."
(Blackstone and Montgomery, 1989)

/
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RESNA Technical Assistance Project

As you begin to develop your assistive technology roadmap, ask these questions:

THE INTEGRATION IMPERATIVE

1) HAS YOUR STATE TASK FORCE OR COORDINATING COUNCIL ADOPTED
INTEGRATION AS A CRITICAL OUTCOME MEASURE TO EVALUATE THE
DELIVERY AND FUNDING OF TECHNOLOGY SERVICES?

2) WILL TECHNOLOGY RESOURCES BE FOCUSED ON ELIMINATING
d BARRIERS TO INTEGRATION?

3) IDENTIFY BARRIERS AND POTENTIAL STRATEGIES TO ACHIEVE AN
INTEGRATION OUTCOME OBJECTIVE AS A CRITICAL FACTOR TO
DECIDE WHETHER OR NOT ASSISTIVE TECHNOLOGY SERVICES WILL

BE PROVIDED. ASSIGN RESPONSIBILITIES. ESTABLISH
TIMELINES.

. A Road Map To Funding Sources
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PART IV
PROBLEM SOLVING
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This section of the workbook outlines fourteen problem-solving
challenges that should expand understanding of what is possible with public
and private funding streams. They are challenges that will work most
effectively as a group activity for parents, consumers, professionals, and

administrators.

.A Road Map To Funding Sources 14
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RESNA Technical Assistance Project

CHALLENGE NUMBER ONE

1)
2)
3

4)
3)

9,

7)

8)
9)
10)

1)
2)

3

The Most Common Excuses

The law says we can’t help you.
We would like to provide you funding, but we have limited resources.

We are payer of last resort, so come back 1o us after you have exhausted all other
resources.

We don't agree these needs could be met by assistive technology.

What you want costs 100 much! We have limits on what we can spend on a single
client.

You are not eligible for services from this agency.

Although this kind of device would be optimum for your needs, we are not required
to provide that level of service.

Talk to your insurance company. That is who should assist you!

We can put you on a waiting list.

Our professional experts don’t agree with your assessment of needs.
Action To Be Taken

For each excuse, list thrze effective responses.

For each excuse, assume a child of school age with a disability is seeking the
support of assistive technology. List an effective response for each excuse.

For each excuse, assume an adult with a disability is seeking assistive technology
support. List an effective response for each excuse.

.A Road Map To Funding Sources
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CHALLENGE NUMBER TWO

Knowledge is power. It is important that we leam about all possible funding
streams.

A. Please list all possible federal and state programs that could help fund assistive
technology services and devices for young children, children of school age, adults,
and individuals who arc elderly.

A Road Map To Funding Sources 16

| 33
ERIC

Full Tt Provided by ERIC.



RESNA Technical Assistance Project

CHALLENGE NUMBER TWO (continued)
m tate and Federal Fundi ions

1.  CHILDREN LESS THAN THREE
YEARS OLD

10.

A Road Map To Funding Sources 17
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. CHILDREN OF PUBLIC
SCHOOL AGE (3-21)

10.

A Road Map To Funding Sources 18
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Ill. ADULTS

RESNA Technical Assistance Project

10.
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IV.) INDIVIDUALS WHO
ARE ELDERLY

10.

N
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Cl&LENGE NUMBER THREE .

Definitions

Assistive technology is an intimidating term not well understood by parents, professionals, and persons with disabilities.
Increasing basic understanding of a common definition of assistive technology will be a first step in building a statewide

policy of enhanced fun'ing options. P.L. 100-407, the Technology-Related Assistance Act includes a broad definition of
assistive technology services and devices.

Action To Be Taken

1)  Work cooperatively with individsai potential funding sources to explore the parameters of their working definitions for
assistive technology services and devices.

Key Phrases What Is Not
Funding Stream Definitions or_Terminology Likely to be Included
A)
21
34
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What is not
kel be Included

. Key Phrases
Funding Stream Definitions m
B)

0).

40
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' Key Phrases What is not
Funding Stream Definitions or_Terminology Likely to be Included
D)
E)

2)  Compere the definitions with those in the Tech Act on the following page and begin to explore the possibilities of an
expanded definition.

23
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————————EEE———————e——————  RESNA Technical Assistance Project

TECHNOLOGY RELATED ASSISTANCE FOR INDIVIDUALS
WITH DISABILITIES ACT
(P.L. 100-407)

DEFINITION - ASSISTIVE TECHNOLOGY DEVICE

“"Any item, piece of equipment, or product system, whether ncqmmd commemal.ly
off the shelf, modified, or customized, that is used to increase, maintain, Or 1mprove
functional capabilities of individuals with disabilities.” (P.L. 100-407).

DEFINITION - ASSISTIVE TECHNOLOGY SERVICE

"Any service that directly assists an individual with a disabilly in the selection,
acquisition, or usc of an assistive technology device. Such term includes -

(A) the evaluation of the needs of an individua! with a disability,
including a functional evaluation of the individual in the
individual’s customary environment;

(B) purchasing, leasing, or otherwise providing for the acquisition of
assistive technology devices by individuals with disabilities;

(C) selecting, designing, fitting, customizing, adapting, applying,
maintaining, repairing, or replacing of assistive technology
devices;

(D) coordinating and using other therapies, interventions, or services
with assistive technology devices, such as those associated with
existing education and rehabilitation plans and programs;

(E) twaining or technical assistance for an individual with
disabilities, or, where appropriate, the family of an individual
with disabilities; and

(F) . training or technical assistance for professionals (including
individuals providing education and rehabilitation services),
cmployers, or other individuals who provide services o, employ,
or are otherwise substantially involved in the major life
functions of individuals with disabilities.” (P.L. 100-407).

A Road Map To Funding Sources 24

44

ERIC

Full Tt Provided by ERIC.




RESNA Technical Assistance Projact

CHALLENGE NUMBER FOUR

Reading A Siate Plan

1. Pmmtheappropﬁmsmagcncy,sccmawpyofﬂxecmtmwplm:

8) Vocational Rehabilitation PL. 99-506;

b)  Education of Handicapped Children - Special
Education P.L. 94-142;

¢) Early Intervention PL. 99-457;

d) Medicaid or Medical Assistance

e)  Developmental Disabilities

f)  Maiemnal and Child Health

g) Independent Living

2.  With each state plan, identify answers to the following questions:

. a)  who is the designated lead agency - name of director, address, phone number

b)  list who is eligible for services and any priorities for service eligibility

¢) describe factors to be considered in determining eligibility

d) iist the services 10 be provided

e) identify any individual program plan requirements

f)  develup a chart that simply explains the process of appeal with timelines when
a consumes or family does not agree and wants to challenge individual
program plan decisions regarding:

denial of eligibility

disagreement with what services should be provided
scope of services

payment for services

location for services to be delivered

] ] L L] »

3.  State plans can and often are documents with over & hundred pages. Don’t be afraid
10 ask questions. Be persistent in your search for answers that you understand.
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CHALLENGE NUMBER FIVE
The Current Map

1.  Identify the state agency who administers the following federally funded programs:
Federal Funds State Agency

1.  Early Intervention Name
Key contact
Address
Phone number

2.  Special Education Name
Key contact
Address
Phone number

3. Vocational Rehabilitation Name
Key contact
Address
Phone number

4. Office for the Blind Name
Key contact
Address
Phone number

s Matemal and Child Health Name
Key contact
Address
Phone number

/
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RESNA Technical Assistance Project

Federa! Funds State Agency

6. Dewvclopmental Disabilities Name
Key contact
Address
Phone number

7.  Medicaid Name
Key contact
Address
Phone number

8.  Indcpendent Living Name
Key contact
Address
Phone number

9. Aging Name
Key contact

. Address
Phone number

r-————
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2.  Obtain a copy in writing of each agency’s procedures for funding technology services
and devices. Who is the administrator responsible for technology service and funding
determinations?

Federal Funde State_Agency

1.  Early Intervention Name
Key contact
Address
Phonc number

2.  Special Education Name
Key contact
Address
Phone number

3. Vocational Rehabilitation Name
Key contact
Address
Phone number

4. Office for the Blind Name
Key contact
Address
Phone number

5. Matemal and Child Health Name
Key contact

Phone number

M
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RESNA Technical Assistance Project

Federal Funds State Agency

6. Developmental Disabilines Name
Key contact
Address
Phone number

7.  Medicaid Name
Ke: -ontact
Addiess
Phone number

8.  Independe-t Living Name
Key contact

. Address
Phone number

9. Aping Name
Key contact
Address

Phone number

A Road Map To Funding Sources 29
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3.  Develop a current menu of technology services for each funding stream in your state:

Panded Technology Bigititay Limits Mandatory or
Fonding Siream Services & Devices Facton oost, SrOpe discretionsry

1. Specis! education

2. Vocational rehabilitation

e @ ®
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Funding Stream

Fonded Technology
Services & Devices

Limnits
oSt soope

oy

to
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Panded Tochmology EXigibitiey Limvis Mandstory of Peyor of Appes!
Funding Sweam Services & Dr sices Factors cost, scope discretionary fan resornt procedure
5.
6.
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RESNA Technical Assistance Project

CHALLENGE NUMBER SIX
ngi e nu

Cenain services must be provided according to the law established by Congress. If the
state is 10 receive federal funds, the state plan submitied to the designated federal agency
must provide assurances the mandated services wil arovided to all eligible
Thmmalsosewicesasmchasﬂmupﬁonmindudcbasedmnmupfmthe

The first step in developing an advocacy strategy to expand the service menu mcluded in a
state plan requires an understanding and knowledge of what is possible by studying the law
and regulations.

Action To Be Taken

1)  From a public library, the designated state agency, your state Developmental
. Disabilities Council, or your Congressman and Senators, secure 8 copy of current
federal law and regulations, for the following programs:

- Early Intervennon (P.L. 99-457) (Part H)

- Special Education (P.L. 94-142) (Pant B)

- State Operated Programs (P.L. 89-313)

- Vocational Rehabilitation(P.L. 99-506) Title 1 & VII
- Maternal and Child Health (PL. 74-271) Title V

- Medicaid (ICF/MR and EPSDT)

2)  For each law and accompanying set of regulations identify the list of mandatory and
optional services authorized by Congress.

xample:
Medicaid
ndato Optional

Early Periodic Screening, clinic services
Diagnosis, and Treatment (EPSDT) physical therapy
Inpatient and Outpatient occupational therapy
Hospital Services assistive technology
Physician Services devices and services

speech therapy

A Road Map To Funding Sources 35
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————————————————————seeeess RESNA Technicsl Assistance Project

3) With each funding stream, please compare the list of services identified earlier by review
of the appropriate state plan with the optional list of services identified by review of the
law and regulations.

Example:
Title VII of PL. 99-506 Independent Living Services

tate Plan Options Ip Law
1. No discussion 1) prosthesis and other
of technology services assistive devices

2) home site modifications

4) In coordination with consumer and advocacy groups, develop an agenda for changing the
service menu in each state plan. Utilize the mandates of the Tech Act (PL. 100-407) 10
push for sysiem change and new Jevels of interagency coordination to expand funding
options for assistive technology. Who will take the lead? What will it take for a greater
percentage c';,f funding to be allocated to assistive technology service without new federal! or
state dollars?

A Road Map To Funding Sources 36
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CHALLENGE NUMBER SEVEN

Individual and Systems Change

There are four federal mandates that have as a critical ingredient of service provision the
development and implementation of individual program plans.

The four mandates are:

Program Plan

. Early Intervention Individual Family Services
Plan (IFSP)

. Special Education Individual Education Plan
(IEP)

. Vocational Rehabilitation Individual Written Rehabi-

. litation Plan TWRP)

. Medicaid JCF/MR) Individual Habilitation

Plan (IHP)

Thousands of children and adults with disabilities in each state are the f.cus for
discussion of unmet needs as part of the development of one of these four plans on an
annual basis.

Action To Be Taken

1) Review the development and implementation policy and practices for each of these four
types of individual program plans: For each of the four plans:

a) Are technology needs routinely considered and documented? (communication,
mobility, assisted learning, environmental control or modification)

b) If not, are these policies in writing that specifically prohibit consideration of such
needs? (Secure a copy of such 8 policy document)

c) If the prohibition is not 8 policy but a common practice or custom, ask the lead
agency official to describe the practice in writing for your records.

d) Is their a standard(s) to assess need for assistive technology devices or services?

¢) Secure a copy of the standards in writing and learn whether it is a state policy or just
a common practice

4. "
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ﬂlfﬁemndardofmdhasbeenmet,winmkadagmcyﬁmdummtﬁn
recommended assistive technology services and devices?

g) Is the funding stream a payor only of last reson?
h)mmmmplawdmmwindividwmﬂmscopcofsﬁviceswbe
provided?

i) Are the services time limited?

j) Do I have the right to refuse co-party payments by my iasurance company? Under
what conditions?

k)Amlmtiﬂedtomind:pendemevaluaﬁmofneed? Who bears the cost?

1) Can 1 appeal the decision cmmningmed.eligibiﬁty.miccmpewdmﬁm?
m) What is the appeal process? Am 1 entitled to the disputed services pending appeal?

2) In each state, a systems advocacy agenda can be refined in response 10 the answers t0
the above questions regarding cach of the four federal mandates. It is my professional
opinion from analyzing each of the four federal Jaws and accompanying regulations that:

1) Consideration of assistive technology needs cannot be presumptively prohibited.

2) Needs must be identified on an individual basis with the involvement and
participation of the individual with disabilities, family members, and a qualified
multidisciplinary team of experts.

3) Although each of the four mandates have different standards of need, services and
dcviccsmnstbepmvidedatnoeosxtoﬂwindividnalifmesmda!d(s)mmﬂ.

4) Failure to implement such a policy statewide consistently would be in violation of
the law and jeopardize continued federal funding.

3) The critical questions will focus on:
2) the standard to cross the need threshold; and
b) the competencies of the plan team to adequately assess technology need.

Both issues require the focus of effort from consumers, parents, and professionals.

#
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AMPLE ADVOCACY AGENDA

1. No IFSP will be completed until the following question is answered:
"Have we addressed the technology needs of this young child?”

2. No IEP wall be completed until the following question is answered:
"Have we addressed the technology needs of this child?”

3. No TWRP will be completed until the following question is answered:
"Have we addressed the technology needs of this individual with a disability?”

. 4. No IHP will be completed until the following question is answered:

"Have we considered technology needs for this individual as pan of the definition of
“active treatment™?"

RESNA Tachn!cal Assistance Project

. A Road Map To Funding Sources
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FEDERAL PUBLI 1

1. Increased Funding for PL. 100-407
2. Passage of Medicaid Reform with a phase-in of mandated assistive technology services
3. Full Implementation of the Rehabilitation Technology Amendments of P.L. 99-506

4. Enforcement of a child with a disability’s right to a frec appropriate public education
including assistive technology devices and services
5. Coordination of Technology Discretionary Funding
* NIDRR, OSEP, RSA
* NASA
* VETERANS ADMINISTRATION
* OHDS

A Road Map To Funding Sources
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RESNA Technical Assistance Project

CHALLENGE NUMBER EIGHT
e d Ma

The road map approach is based on the following premises:

a) There are over twenty federal funding streams that could pay for assistve technology
devices and services.

b) There are situations where more than one funding stream will reimburse for assistive
technology needs for an infant, child, teenager, or adult with a disability.

c) There are gaps in the funding picture for individuals of a cenain age, with different

types of disability, cerain types of technology services, and length of time support will
be provided.

The most critical challenge facing the potential technology user is to be able to find their
way and successfully sccure assistive technology services and funding. Where do 1 stan?
How do I avoid long delays, detours, roadblocks?

. Action To Be Taken

1) Identify three distinct cities or communities in your state that could be distinguished
from each other in size, service options, economic conditions, eic.

2) The objective is to develop a consumer or potential technology user road map that
clearly marks funding options and identifies roadblocks, bridges, and tunnels. For each
of the three locations, draw a separate road map for: a child of preschool age; 8 child of
school age; and an adult,

xample

Macon, Georgia

1) Identify points of contact for poicntial funding (name, address, phone numbers). For
each potential funding source, identify (a) eligibility requirements and standard of need;
(b) approach to assess eligibility and meeting the need standard.

2) Attempt to map the coordination between funding sources.

m
A Road Map To Funding Sources 4]
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3) Identify barriers to timely delivery of assistive technology services and devices.
4)Is there a written policy regarding funding of assistive technology devices or services?

If not could the current procedures and practices be put in writing?

Map for a Child of School Age

EPSDT SSI
Medicaid
Public MCH
School
Tite 1 Independent DD
Living

N
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CHALLENGE NUMBER NINE

n inatio
1) Coordination between agencies may be improved by:

a) adopting 8 common definition of assistive technology devices and services.

b) adopting the use of a intake form with a standard format that operationalizes the
definition.

c) agreeing to a multidisciplinary approach to assess and identify need.

d) agreeing to a common fee structure,

¢) agreeing to use the same quality indicators and outcome measures.

Action To Be Taken

. 1) Identify a lead agency and specific individual to coordinate the development of the
common definition and intake form. Secure the commimment and involvement of the
major funding sources.

2) Identify a lead agency and specific individual 10 coordinate issues related 10 assessment
Secure the commitment and involvement of the major funding sources.

3) Afier completion and agreement 1o implement the results of the above two ohiectives,
select a lead agency and specific individual to coordinate the development of a possible
fee structure. Secure the commitment and involvement of the major funding sources.

4) Select a lead agency and specific individual to develop a set of quality indicators and
performance measures. Secure the commitment and involvement of the major funding
sources.

In all four work groups; it is critical that persons with disabilities and parents be
involved in shaping the system response.
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CHALLENGE NUMBER TEN
Who nsibility?

Who has the responsibility 1o assist persons with disabilitics and their families obtain
funding for assistive sechnology services and devices? We all do. We as a local nonprofit
service agency, the vocational rehabilitation counselor, the local public school, state
agencies, manufacturers and dealers, and independent liviny =448,

The SMART Exchange, a federally funded project ¢. the Natior! Institute on Disability
and Rehabilitation Rescarch (NIDRR) and United Cerebral Palsy * ssociations, developed a
set of quality indicators to assist individuals and agencies piun, implement, and evaluate
technology services. One of the major responsibilities identified for an agency who is
delivering technology services must be 2 commitmient to assist consumers in obtaining
funding.

40 Procedures for Assisting Consumers in Obtaining Funding.

4.1 The organization demonstrates the knowledge of established funding options
and has written guidelines for its use.

42 Specified staff have the responsibility 10 coordinate funding procedures and
explore cooperative funding alternatives.

43 A commitment has been made to assist consumers, their families and/or their
advocates through an appeal process which is germane 1o the available funding

stream.

4.4 If third party payment is not available, the organization is commitied to
locating funds from additional sources.

45 Innovative options are used to expand availability of technology services and/or
devices (i.c. through loan programs and/or equipment recycling, etc.).

4.6 The organization provides information and mraining t0 funding sources and
clected officials regarding the benefits of assistive technology services and
devices.

4.7 The organization has made a commitment 10 learning about new funding
options and shares this knowledge with others.

M
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Action To Be Taken

1) State agencies need to make a commitment to clearly define their reimbursement
practices. Each agency should seiect an individual to be responsible for clarifying
reimbursement policy conceming assistive technology and provide multiple approaches to
insuring that agency staff at a local and regional level are knowledgeable and informed
about the process.

2} Local nonprofit agencies should make a similar commitment by identifying a staff
member 0 coordinate technology funding practices and explore cooperative funding
options in the public and private sector.
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CHALLENGE NUMBER ELEVEN
Private Insurance

mpbmw:wmmwmt&dﬁmnguﬁngmdﬁcmqf
health services. Mostmmgeindudesadeducﬁblemmtdmmnmmbepmdby
the individual and family before the insurer reimburses 8 percentage of remaining heglth
care costs. A typical policy covers 80% of the costs of physician and ancillary services.

It is unlikely for the insurance benefits plan 10 specifically list such services as
rehabilitation engineering, or assistive devices. However, you may find listed coverage of
physical and occupational therapy and therapeutic aids or medical devices prescribed by a
physician. There is, in most instances, 8 fair amount of discretion allowed the claims
adjuster and supervisors to interpret the intent of the employer agreed to insurance Comwract
and the scope of services covered.

The important issues to focus on include:

. the reliance on an individual for decision making

. thcsmnda:dstobemetmcmssthcﬂuesholdofnwdtobeemitledmabeneﬁt

. the value or cost-effectiveness of reimbursement for a particular type of device or
service.

Action To Be Taken

1) Cultivate 8 relationship with the various payer representatives in your service area.

2) Review carefully your benefits package described in your group health insurance
package. Try 10 identify options that arc broadly defined and could include assistive
technology coverage.

3) Try by phone or better yet in person to meet with a claims supervisor to discuss
possible coverage of specific types of assistive devices and services. Leam the steps in
ﬂwenppmvalpmcessuwmnmpommofﬂlmcdocmnmﬁmnwdedmappmthis
type of claim. Additicnal coverage of assistive technology may be possible through
liberal interpretation of the current insurance agreement.

——#
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4) As the parameters of curmrent coverage are defined, you may want to meet with the
appropriate individual at your place of employment (personnel office) to discuss possible
expanded coverage. Expanded coverage need not necessarily greatly increase the cost to

your employer.

There are many factors that are involved in determining the cost of a policy including
number of individuals on the plan, type of benefit, extent of risk, and percentage of
reimbursement. A coverage change may be of benefit o other employees and members
of their family. You need not work on additional coverage alone.

5) Local service agencies and state agencies should also have a strong interest in clarifying
the coverage of private insurance. Several major federal funding streams that flow to
states and are available to provide assistance to individuals require co-payments. Many
federal programs like Medicaid are payors of last resort. Only if all other funding
options are exhausted including private insurance will Medicaid reimburse for a
particular service.

State and local agencies working together could help educate payor representatives of
private insurance companies about assistive technology services and devices. Working

. together, there could be developed common definitions, an acceptable process to assess
need, and a clearer understanding of cost-effectiveness and other benefits.

oo e s . _______________________________J
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CHALLENGE NUMBER TWELVE

Writing the Justification

Reimbursement for assistive technology from public funding sources and private insurers
will most often succeed or fail depending upon the ability of the applicant to:

2) prove essential need according 10 the agency standard; and
b) writc an accepuable justification.

Different funding streams have distinct orientations that will require wording the
justification for the same device or service in different ways. For vocational rehabilitation
funding, an individual with a disability must convince or justify 1o a rehabilitation
counselor that acquisition of a particular assistive device will be a critical element in
securing competitive employment. If the funding service is Medicaid, this device must
respond 10 a8 medical problem and be prescribed by a physician. An augmentative
communication device can be a prosthetic device 10 justify Medicaid funding. Terminology
used in an application to a funder could spell the difference that results in success or
failure in the authorization process.

Action To Be Taken

1) Set up meetings with:

a) local special education director;

b) local vocational rehabilitation office director; and
¢) your group health insurance claims supervisor

d) other key potential funders

(Meetings in person are berter than by phone).

2) Obmain copies of the basic intake form and learn about the justification process for
assistive technology. Give examples of devices and types of services.

3) Work together to develop an appropriate justification statement that includes:

a) a description of the equipment in relationship 10 the potential user;
b) the benefits of specific features of the device 1o the particular user;
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e - ]

¢) detail the assessment process including the credentials of the assessment team, all
devices considered, cost, and why the particular device was chosen; and
d) match the benefit from the device with a specific benefit covered by the funder.

Know and become an expert on the process. Many funding streams require application,
and authorization before acquisition can be made. Other funding streams work on 8
reimbursement basis. Keep informed of changes in the process, the scope of coverage, and
timelines. Always, be knowledgeable about an appeals process.
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Program
1. Special Education

2. Vocational Rehabilitation

3. Early Intervention

THE_JUSTIFICATION
(Several examples)

the child needs the services to benefit from
special education

anysupplcmemalaidmserviccﬂmwmld
cnable a child be placed in a regular
education environment

related services includes transportation and
such developmental, corrective, and other
supportive services as are required to assist
a handicapped child 1o benefit from special
education

case by case basis

rehabilitation technology services 1o render
an individual with a disability employable

telecommunications, sensory, and other
technology devices

case by case basis

functional needs of child relaied 1w
performance of self-help skills, adapuve
behavior and play, and sensory, motor, and
postural development

adaptation of the environment selection,
design and use of assistive devices to
promote the acquisition of functional skills

frequency, intensity, location, and method
of delivery of services

case by case basis

#
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4. ICF/MR
. 5. EPSDT
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CHALLENGE NUMBER THIRTEEN
Which Is Easicr To Do?
This discussion would be appropriate for 8 meeting of your state Developmental
Disabilities Council or 8 Coordinating Task Force set up 10 implement your state’s
to the Technology-Related Assistance Act, P.L 100-407. A rcpresentative of the
following funding steams should be in anendance:
Vocational Rehabilitation
Medicaid
Special Education
Early Intervention
Matemnal and Child Health
Independent Living
Action To Be Taken
1) The focus of discussion is which is easier 10 do:
A) Create 3 new program
B) Establish a new system
C) Reallocate resources within an existing system
D) Accept no responsibility at this time without new funding
E) Draft interagency agreements detailing coordination of funding and process
F) Implement interagency agreements
G) Fund demonstration programs

H) Include the private sector (insurance, nonprofits, dealers, manufacturers) as an integral
part of the funding system

I) Establish permanent systems change

2) After this disc assion, draft a systems change agenda with the assignment of specific
~esponsibilities and the establishment of timelines.

f
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CHALLENGE NUMBER FOURTEEN
eral Di iona

Mmsevualfedcmlngmciesﬂmwhyeuuﬁumominthckdnﬂkegism
availability of funding for training or demonstration programs specifically focused on
assistive technology. Eligible nonprofits will usually have 30 1o 60 days to respond to the
request for grant proposals which are evaluated by independent review pancls.

Although these gmmsmlimiwdtypicallytotluecycmmdminfundinghvels
from an average of $50,000 1o $200,000 annually, they can influence significantly the
continued evolution of technology-service delivery in your state and the level of
understanding and knowledge of professionals, parents, and consumers. Grant funds can
not be applied for by individuals or families. Eligible applicants are typically state
agencies, nonprofit agencies, and universities. The time limited benefits may well result in
system change with the involvement and interest of state agencies.

Action To Be Taken

1) You can contact the following federal agencies 10 be put on a mailing list for grant
announceinents:

1. Merle McPherson, Director

Division of Services for Children
with Special Health Care Needs

Office of Maternal and Child Health

Room 6-05

5600 Fishers Lane

Rockville, MD 20857

(301) 443-2350

2. Janc DeWeerd, Handicap Specialist
Head Sian
ACYF
330 C Sgeet, SW, Room 2310-B
Washington, DC 20202
(202) 245-0562

A Road Map To Funding Sources 53

ERIC 78

Aruitoxt provided by Eic:



3. Judith Schrag, Director
Office of Special Education Programs
330 C Street, SW
Washington, DC  20202-2736
(202) 732-1007

4. James Hamilton, Branch Chief
Early Childhood Programs, DES
Office of Special Education Programs
330 C Soeet, SW
Washingion, DC 20202
(202) 732-1084

S. William Graves, James Reswick, Carol Cohen
National Institute on Disability and Rehabilitation Research
10 C Sceet, SW
Washingion, DC 20202
(202) 732-1134

6. Deborah McFadden, Commissioner
Administration on Developmental Disabilities
OHDS
200 Independence Avenue, oW
Room 356-D, HHH Building
Washington, DC 20201
(202) 245-2850

7. Nell Camey, Commissioner
Rehabilitaton Services Administration
Deparmment of Education
330 C Street, SW, Room 3028
Switzer Building
Washington, DC  20202-2531
(202) 732-1282

8. Many Kaufman, Director
Office of Special Education Programs
Division of Innovation Development
330 C Steet, SW, Room 3529
Washington, DC  20202-2341

(202, 742-1064
¢ ________________________________________________________________ = ]
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9. Susan Parker
Associate Commissioner for Disability Policy
Office of Disability
Social Security Administration
Room 545 Altmeyer
6401 Security Blvd
Baltimore, MD 21235
(301) 965-0486
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INFORMATION RESOURCES
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1. Early Intervention Final Regulations Excerpts.
Pl. 99-457

2. Education of Handicapped Children Act Final Regulations Excerpts
Pl. 94-142.

3. Vocational Rehabilitation Final Regulations Excerpts
P.L. 99-506.

4. Medicaid: ICF/MR Final Regulations Excerpts.

S. Early Periodic Screening Diagnosis and Treatnent Staturory
1.anguage and Legislative History.

o—_———
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Part 1l

Department of
Education

34 CFR Part 303

Early intervention Program for infants
and Toddlers With Handicaps; Final
Regulations

.
A




Federal Registar / Vol 84, No. 119 / Thursday, June 22, 1969 / Rules and Regulaticas 28300

uggestions for meeting specific legal Asssssnent of Educational Inpect Subpert D=0t Appiagtion for 8 Gramt
roquirements. Whare forth N |

"""‘m"' ’“w"d;.'m"'?l uh' : &un-ﬁ?&chm 00300 Ceaditions of sssistance.

nay gua.umrmm regulations would requise trenamisaion  308.301 How the Becrwiary disapproves ¢

NM‘*&M of iniormation that s being '
gatbered by Siste’s spplication er stasement of
any other agency or authority of ke SSPUTRDENS.
w-mn-:'m United States. Public Purticipetion
Part H recognizes ue and Based on the response to the NFRM Cenaral requirsmsents sad timelions
,..u.mhmmmmum and on its own review, the Departmeant m:mem d
t of infants and toddiere bas determined that the regulaiions in 303.111 Notioe of poblic hearings and
who are under this Part. t s this document do not require opporiaaily o SORIBen..
both the ctatute and the gansmission of information thet is being 303332 Puldiic bearings.

mhmmot&munm gathered by or is available from any 30113 Reviswing and reporting on public

Coagrews intended for families toplay other agency or authority of tha United wEmBemt
aa active, collaborativs rois in the States. Sisament of Assuresewe
maﬁ:‘m'r:;llm List of Subjects Ia 36 CFR Part 308 :: Reports sad recerds.
regulations. which aie consistent with Education. Education of the 303.123 Control of fusds and property.
the requirements of Exscutive Ordar handicapped. Grant program educetion, 353123 Prohibition gainst communglng.
12008—The Fumily-—should bave & madical parsoansl, Stats sducational 203.13¢ Prohiditios supplanung.
positive mpact oa the family, becauss  agencies. 200.129 Yiecal
they strengiben the suthority and Datod: May 13 1008, 303.120 Peyor of isst meont.
epcoursge the incressed participation of of Foderal Dumestic Aseistance 200127 Assurance regarding expenditure of
parents i the early intervention gmumhﬂymm fanda
oeeds of thetr for Infants and Teddlers with Handicape) Genaral Reguiremants for 8 Siste Application
Exscutive Order 12813 Leure 7. Covasen, %3.140 Gemeral |
These final regulations bave been ~ Secretaryof Bducstion. ol b e prii
developed {1) to be responsive to the The Secrelary amends Title 34 of the 308.143 mﬂw“dm
averarching reguest &y bundreds ol Cods of F Ragulanons by addings  303.3¢¢ Descyiption of use of funds.
m?.?;n:mhu pew Part 303 to read as follows: 303.348 * Information sbout pubbic
T e b asiotes: sith b PANT J00—ZANLY WTEAVENTION 30108 Bquitable disyibution of rescurces
principles of Exgcutive Order 12012—  PROGRAM FOR INFANTS AND Spucific Seirommants for ¥
ngmmmm TODDLERS WITH HANDICAPS e e ondTooreetee Y
to sasurs that. to the sxtant possibls,
B i L B e o0 s of  Papnn gy o
ty to o , and Other Genarel
this part in sccordance with that State’s  Provisiem B T T PPy sdopuen
mxwmmmmtm o for the third year.
to developmant, 203150 Pourth applicatons.
and taticn of the statewide 2033 Pwpoee of e sarly intervantion year
yetam of sarly yerveation servioes Prowrem fo falents and todders with R piember . 1900 1 serwe chijires with
remain with the Siate. 3033 Wigible applicants for an sward. from birth.
Exscutive Ovder 12291 S03.3 Actvities that may be supporaad mas A’plh_"nhmlﬂndn:h
These regulations bavs bean reviewsd this part . )
2084 Applicabls regulations. Agplicstion Roguiremants for Yoars Fons,

in accordance with Exscutive Order
12201. They are 8ot classified as major

|
|
g
!

because they do not meet the criteria for 3003 Ast
major regulations eatabliahed in the 2008 Case management m“ State dafinities of devsicpmental
order. :." mw" 200361 Camtral directory.
Intargovarnmanial Review 088 Deys RIS Timetables for serving all shigible
children.
prograzm is subject 0030 Developmental delsy

i hafi;.lmﬂn%::rm 20813 Barly intervestion program. & wm“"'ﬁ":’“
and the regulations in 34 CPRpart 78. 31 Rarly inlarvantion services. 20184 Comprabensive child fiad syatem.
Tha cbjective of the Exscutive Orderjs 30833 Health parvices. sond.acrinins tory
to fostar intergovernmental ey B i mchtt 23108 Incividualised family service plans.
and a strengtbened Fedaralism by 20818 and wits 303187 Comprehensive sysiss of personnel
e T e T2

=3 30038 Puent

g‘ﬁd.':‘.m F 208.30 w 303170 Sepervisios and monitoriag of

I accordance with the order, this 8.2 w‘ y s Laed (
document is Intended to provide sarly 30821 Sum. agency procedures for
md:ndmwn specific 30333 Tremsportstios. m"‘d.'“'l “‘"‘""‘I and tures related 1o
plans and actions for this program. anM EDGAR defninaw dat apply, Anancial maners.

54




RS

25310 hd-dlqhulVoLégng1n[nmy,;mnmllﬁ.ndlqﬂlm
m

RIS hiswgeory agreementy: recolrtion
of iadividaal disputse.
30.17¢ Policy for contracting or otharwise

arranging for oervices.
X173 Deis eollection,. *
Participetion by the Secretary of the ismrier

300180 Eugbility of the Secretary of the
Intenor for assiatancs.

Subpart C—Frocagures for Making Grants

9 Stuiwm

303.200 Pormula for Swase allocatons.

X3 Dambdunon of allotments from noo-
partGpating Siusms.

303202 Minsum grant st a Stato may
receive.

303200 Peyments to the Secretary of the
Intenor.

31204 Peymapts to the jurtedictivng,

Subpart
Components of & Istowkse System of
Earty interveniion Sorvisee

Ganaral

m:: Siate definition of dewiopmental

117

303301 Cantral directory.

3083507 Timutables for serving all aligible
chuldren.

ldestificstisn sad Bvalnaticn

A0 Public awarenans

W03 Camprebansive child sysism.

303322 Evaluston and assscament.

303.12) Noaduscnminatory precadures.

Individuatived Family Sarvice Plans (VM)

AN Canerel

WI. M1 Mesting the ISP equirenents for
yoars four and fiwe.

W32  Procedures lor IFSP developmant
nview. and evalugtion

.3 Parvapanis i IFSP mesttags and
pertodic reviewy

303.344 Content of IPSP.
03343 Provisioe of services before
evalustion and assasmount are

compivted.
303348 Responsibility and scoounmebility.
Persannsl Training and Maadacds

38300 Comprebensive oystem of pervonoal
developmant
303381 Fersonnal standards,

Subport E—Frocscursl Ssfoguarce

Gunernl

05.40 GCapsral rewpooatbility of isad
agency for proosdurs! safeguarda.

303401 Definitions of conssol sative
{anguage. and parsonally identifiadis
infwrmaton

0.4 Opportunity to examine records.

a3 Pror ootior: dutive language.

o -oh Pernt consest

Do 08 Somogate paneats

Impartial Procadsres for Resclving individual

Qalld Camplaints

IV AW Administrative resolublon of
individual child complaints by en
fapartial decision-maker, .

A &N Appuintment of an impartial person
A2 Parent rights i sdmicstredve

@ —-

WAS Cosveadce ~f sressadings:
timalines.

e Owll ectisn

N4z Swtws of child dwring proceedings.

Ceafidentiality

30300 Conldentiality of information
Subpart F--Stats Aniniptruiden
General

203500 Leed agency sstabkshmant ov

designation
X257 Supsrvimon and meaitoring of
progrume.
Laad Agancy Procsdisres for Rensiviag
Camplaints

303.5310 Adopting complaint procedures
A 811 As ergsatzation ar iadividual may

serviooe.

Une of P for State Adinistretion
XA Uwe of hande by the laad aganry.

Subpert C—-5tate imeragancy Ceordineting
Councll

CGenaeal
SN0 Estadlishmant of Councdl,

0.1 Composition.

N Use of funds by the Council.

803 Mastings.

2am.008 Coallict of interest

Panctions of the Coumed

30880 Ceseral

881 Advisiog and asaigting the Jead
agency & 1t adeninistretive dutiss.

300683 Applicaticas.

JGBASS Anzual report to the Sscretery.

Rxduting Councils

AL Use of asting couaclls

Autharity: 20 UL C 3471142 xnless
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Subpart A=Qenarai
Purposs. Eligthility, and Other Genecal
Provisians

§305.1 Rurpose of w sarly brterveniion
program for infants and tocders wkh
hanloape.

Ths purpose of this part is to provide
flnancia gssstancs to States io—

Y

Dowelop aad implement &
-&Lﬁ.mmu
multdisciplinary, txterageacy program
of sarly intervention servioes for infantsy
and toddiers with handicupe and their

b} ch&mmm‘mm of
peyment tervention services
from Pederel Stata, local wnd private
sources fincluding public and private
{nsurence coverage): and

{c) Enhacce the States’ capecity to
provide quality intervention
sarvices and and tmprove
existing sarly intervention eervicea
baing provided to infents and toddlens
with bandiceps and Gietr familiss.

(Autharity: 0 USC 160

§ 2082 Enghis applicants fer on swery

Eligible applicants aclude the 50
States. Pusrto Rico, the District of
Columbia. the Secretary of the Intenor,
and the following juisdictions: Cuam
American Samoa, the Virgin Islands. :be
Republic of Palau and the .
Commonwealth of the Nartbern Man,g,
1slanda. The future sligibility of the
Republic of Palzu will be governed by
the tarms of the Compact cf Fres
Association.

{Aubarty: 0 USC 1488)

§ 3053 Actvities thet mey be supportas
wndor s pert.

Punds under this part may be used {or
the following activities:

{n] To plaa. develop. and impleerez: 4
statawida systam of sarly intervennan
servicas for children eligible undas w.
part and their familiss.

(b} For direct aarvices for eligbls
children and thair families that are act
otherwise provided from other publuc
l”Ihm'l" axpand and improve

{c) Te en
sarvices for aligible childrer and theo
familiss that are otharwise avaiiaba
coasistent with § 3.8,

{Avihority: 0 ULL 1473 1¢7)

§ X34 Appicabie roguistions.
() The foliowing regulations spyy »
this part

1} The Bducation t
Gc(a-nl MMm
{(EDGARY), including—

wocept for § 78108
(i} M&Wﬁm that Apply
(itf) Purt 72 (Intorgoveromenta)

fiv) Part @ n':um At:;mﬂ“"
Requirumants for Grunts
Coopsrstive snts to Saate usd
Aﬂ‘;’;
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of personns! listed in paragrepb {e) of

{it5) In conformity with an
individualized family service plan: and

{iv) At oo cosL as. aubject to
§ 309.520{b)(3). Federal or State law
proviLas e system of payments by
families. inzluding & schedule of sliding
fees: and

{4) Meet the standards of the State,
including the requirements of this part.

(b} Location of services. To the extent
approprists, surly intervention services
must be provided 1o the types of settings
tn which infants and 1oddlers without
handicaps would participate.

(c) Generol role of service providers.
To the axtent appropriata, service
providers in each area ofe
intervention services incl in
paragraph {d) of this section are
rasponaible for—

{1) Cenaulting with parents. other
service providers, and representatives of
appPropnale Communitly Agencies o
snsure ihe effective providiod
services in that area;

(2) Training parents and others
~egarding the provision of those
services:

{3) Participating fn the
multidisciplnary team's assesament ofe
chuld ané child's family. and tn the
devalopment of integratad goals and
outcomes for the indivicdualized family
sarvice plan. .

(d) Types of services: definitions.
Foliowing are types of servicas tncluded
under “sarly intervention ssrvices.” and,
if appropriata. dsfinitions of those

sarvices:

{1) “Audiclogy” inclades—

{i) 1dantificanca of children with
suditory {mpairment. using &t risk
criteris and appropriate audiologic
screening techniques:

(i) Datarminstion of the range. na.ur.
and degres of bearing loss and
communication functions, by use of
sudinlogical evalustion procedures:

{i4i) Referral for medical and pther
services necessary for the habilitation o¢
rebsbilitation of children with suditory
impairment
{iv) Provision of suditory truining.
sural rehsbilitation. spaech reading and
listening device orientation and training.
and other services

{v) Provision of services for
prevs ation of hearing loss: and

{vi) Determinstion of the child's need

means assistance and services
by & case manager o8 child eligibie

undar this part and the child', family
that are in addition (o the functions aod
sctivities included under § 303.8.

(3) "Family training. counseling. and
home visits" means servioes ‘
as appropriate. by social we
peychologsts. and othar qualified
personnel 10 sssist the {amily of s child
sligible under this part in undersunding
thupocidnndnomnchﬂdund
. the chuld’'s development

{¢) “Haslth sarvices” {See :w 303.13).

diagnostic or svaluation purposes”
:;nu ur\riz provided :{n'e licenaed
ysician to deiermine & ‘s
tal status and need for sarly
intervention services-

{6) “Nursing services” includet—

{1} The assessmant of boalth status for
the purposa of ding sursing care.
inciuding the idsotification of patterns
of human response to actusl or potential
health problema;

(i) Provision of pursing cars 0
prevent health problema. restors o
improve functioning. and promois
optims! health and development; and

(iii) Administration of medications,

and regimens prescribed by

ician.
{7) “Nutrition services™ includep—
(i) Canductng individual assessmanis

[T

{A) Nutritiooal history snd distary
intake:

{B) Asthropometric. biochemical. and
clinical blss:

varnia
{C) Feeding skills and feeding
lems: and
(D) Food habits and food prefersnces:
(4§} Devsloping and toring

under this part. based
paragrapb (bH7)I) of this section; and

{ii1) Making referrals 1o appropriate
gommunity resourcas 1o casTy out
nutrition goals.

{8} “Occupational therapy” includes
parvices to uddress the functicnal needs
of a child related to the performance of
self-beip skills, sdaptive bebavior asd
pluy. and sensory, motar, asd posturel
development These servicas are
designed to improve the child’s
functicaal ability to perform lasks {n
bowms. school and community estings.
snd include—

(i) ldantification. ssseasment. and
intsrvantion:

(i) Adsptation of the savironment.
and selection. des'gn and fabrication of
asaistive and orthotic devices to
facilitste devslopment and promots the
acquisiticn of funcuonal skills: and

{iii) Prevention or musumuzation of the
impact of initial or future 1mpairment.

H6

delsy tn development, or loss of
functional ability.

() “Physical therepy” includes—

(i) Screentag of infants and toddlers o
!ﬁnufymdymﬂ'

viate movement d
related functional problems: and

(iii) Providing services to prevent or
allsviate movament dysfunction and
related functional problems.

(10) “Peychological ssrvices™
"0 Adaiat

(1] tering peychological and
devalopmental testa, and other
assessment procedures:

(i) Interpreting assessment results.

(iii) Obtsining, integreting. and
interpreting information about child
behavior, and child and family
conditions related to Jearning. menta!
health. and development and .

{iv) Planning and managing s program
of paycbological services. including
poychological counseling for children
and parenta. family counseling.
consultation on child development.
parent training, &1d education programs.

{11) “Social work e: sices” includes—

{i) Making bome wisits to evaluaie s
child's conditions and patterns of
paraat {ntaraction:

(i) Preparing a psychosocial
developmental assssament of the chiid
within the family context

{iit) Providing individual and famuly-
pr counseling with parents and otber

amily members, and sppropnate social
skill-building sctivities with the child
and parents;

(iv) Working with those problems in &
child's and family's living situabon
{homas. community, and any cenie:
where sarly intervention services are
provided) that affect the child's
maximum utilization of early
intervantios sarvices; and

{v) identifying mobilixing and
coordinating community resources and
services to enable the child and famuly
to recsive maximum banafit from early
intervention services.

{12) “Special instruction”™ includer—

{1) The design of learning
environments and activities that
promots the child’s scquisition of shulls
in a variety of developmsental aress.
including cognitive processas and socs!
interaction

{ii) Curriculum planning. including the
planned intsraction ::rhoml
matarisls, sod time asd space. tat
leads to achisving the ouicomes 10 the
:?.ﬂnd'l individualized family service
plan:
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h}m Providing families with

to ﬂhl:g. m Mm;d

the child: and e
{iv) Working with the child to enbance

the child's devel:pment.

(13) “Speech-la ~
o nguage pathology

{i) Identification :rfd children with
communicative or pharyngesl
disorders and delays in development of
communication skills. including the
diagnosis and appraiss! of specific
disorders and delays in those skills;

(ii) Re{arral for medical or other
professional servicas for the
Labilitation or rebabilitation of children
with communicative or oral pbaryngeal
disorders and deleys in development ol
communication skulls: and

(ili} Provasicn of servicas for the
babilitstion. rebabilitation. or
prevention of communicative or orel

disorders and delays in
devslopment of communication okills.

{14) “Transportaton™ (esee § 303.23).

(¢) Qualified personnel. Early
intervention services must be provided
by qualified personnel. including—

(1} Audiolomsts:

{2} Nurses:;

{3} Nutntonists:

{4} Occupational therapists

(5) Physical therapista

(7) Paychologists:

{8) Socia! workers:

(8} Special educators: and

(10) and langusge pathologists.
(Autbority: 0 US C. 1472(2))

Nots 1 With respect to the requireman! in
paregraph (b} of thus section. he ApRropriate
location of ssywices for some infants and
toddisrs sught be s hospital setting—chiring
the peniond 1d which they Rquire extessive
medical intervannon. Mowsver, for these and
other aygble chuldren, it ta tmpartant that
efforu be Dade ic pronide edrly intarventicn
servioss tn sertngs and facilites that do pot
removs the chuidren from natursl
envirvamenis {8.§. the home, day care
cantem. ar olber community settings). Thua i
is recommended that servioes be community-
based. ard not isulate an sligible child or the
child's family from semings or activities in
whuch chuldren witdout handicape would
partcpate.

Note £ The list of services in paragraph {d)
of thus sscoon 18 oot exbaustive and may
inclugds other types of services, such as visioa
services, and the provision of respits and
other famuly support services. There alsc ars
olber types of persornal who may provide
servioes ander thus part including vision
specaalists. parsprolessionals. and parent-to-
paren! suppon
§ 30313  Mealth services.

{a] As used in this part. “heslth

SErVICAs” DEANS SEIVICES DECASIATY 10
enatle & child to benefit from the other

early intorvention services under this

part the time that the child is
recsiving the otber aarly intervention
sarvicas.

(b} The term includeo—

{3) Such services as clean istermitient
e e of Aress g o7

ng o or
osteotomy collecuon bags. and othsr
bealth services; and

{2) Consultation by physicians with
othet service providers concering the
:manl bealth care nseds of sligibls

drep that will need to be sddressed
in the cousee of providing other early
intervention services.

(c) The term does not include the
following:

{3) Serv ces that ave—

(i) Surgical ip nature {such e claft
palat surgery, for club foot. or
th: sbunting of b ). or

{:{}) Purely medical in neture {such as
hosoitalization for management of
congenstal heast allmsnta. or the
prescnibing of medicine or drugs for any
purpoee).

{2} Devices necessary 10 control or
treat s medica! condition.

{3) Medical-bealth servicas {such as
{mmurusations and regular “well-ba’y”™
care) that are routinsly
for all childran

(Authortty: 30 US.C 3€72(2))

{3043 FRP.

As uved i this part, “TIPSP” means the
todividualised family service plan, as
that tarm is defined to § 303.360(b).
{Autbority: D USC 107}

§333.15 inciusl; INGANING.

As used in this part. “includs” or
=including™ means that the ilsms named
are not all of the possidle itams that are
coversd whether like or unliks the onas

{Authority: 0 US.C. 144)

§253.1¢ intants ang tedders with
handicape.

(=) A» used in this part “infants and
toddlers with bandicaps™ means
tndividuals from birth through age two
who need sarly inlervaohon servicas
because they—

(i) Cognitive development
(1i) Physicil development. inciuding
vision and bearing

{iii) Languags and speech
davslopment

{iv) Paychosocial development: or

(v) Self-belp skilla: or

(2) Have a diagnosed pbysical or
mental condition that bas & high
probability of resulng in deveiopmenta)
delay.

(b) The term may also include. at @
st::::;h discretion. 'hc:ddnn from b;n.h

two are atnsk o
having .muw developmental
delays {f sarly interventon services are
not provided.

(Authority: 0 US.C 1472())

Note L As used (o paragraph (a)2] of thus
secticn. "high prabability” 18 not inignded 10
be iewed a2 a statiatcal tarm Rader. tbe
phrase “bave & disgnosed physics! or mestal
condsoon that has & high probed:nty of
sosulting ia developmental delsy appliss to
conditions with known st:oiogies end
developmental consequances. Exampies of
thewe cxudiness inciude Down Syndrome
and other chromosomal abnomna.iues.
sensory tmpatrmants, including visioe and
bearing inbom srrore of metabol.am
i . syvgre atiachment Zisordery.
including fallure to thrive. sesure Qisorders.
and fatal alcohol myndrome.

Nets & With respect to paragraph fd! of
who are 8t Nsk mey be

Under this provigion, States heve the
suthonty o define whe would be “at sk of
baving substantial devalopmenicl delays
sasly intervantion servioss are nol provaded.”
In defining the “at riak"” populanon. States
may include well-knows hiolopical and other
factors that can be tdentified dunng tha

devalopmantal
aited lactors relating to tnfants include low
birth weight tory distress az 0
sewborn, lack of oxygen. brus hemorrhage.
sad infection. It abould be noted that these
factore do pot predict the pressnce of s
bamer © development. bus they may wadics‘s
childres who are at higher risk of
developmental dalsy thes chuldren snthous
thees problama.

§309.97 Shutidiecipiinery.

As used ip this part,
“multidisciplinary” means the
involvement of two or more disaplines
or professions in the provision of
integrated and coordinsted services
including evaluation and assessmen:
activities in § 308322 and deveiopmen:
of the [PSP in § 300342
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The lead

or
Impiementing an IFSP. the lead agency
shall resolve the dispute. or assign
responsibilty.

{Authority: 30 US.C W77)

Nets: In inatances where an sligible child
must bave both ad ISP and an

(a2} (c])

[ecesIary.
{2) The revisw may be casried out by
s meeting or by another means that is

scosptable to the parents and olher

participants. .

(¢) Annuc! meeting io evaiuate the
IFSP. A masting must be conductad on
at lsast an annual basis to evaluate the
IFSP for a child and the child's family,

m«mm
in conducting the svaluations
and assessments in § 3322

{v1) As appropriate, persans who will
be providing ssrvices 1o ths child or

h(.ﬁl)l{i a pervon listed in paragraph
{a){1){v) of this section is unable to

58

attsnd ¢ meeting. arrangements must be
mads for the perecn’s involvement

{1) Participating i a telephone
confsrence calk

(b) Periodic review. Each peniodic
review must provide for the .
P

participation of persons in paragra
{a){1){i) through {a}{1){iv) of s section.
}f conditions warrant. sions must
be mads for the tion of other

tives identified in paragraph
{a) of this section.

{Authortty: 20 US.C 1477(0))

§ 303344 Cortort of WFOP.

{a) Information about the chiid's
status. (1) The IFSP must include o
statsssent of the child's present levels of
&WM development {including vimon.

and health statua). cogrutive
development. language and speech
development psychosocial
dﬂumbgnt and seli-help skulls.
statement in apb ()1}
of this section must be :ud on
professionally accepiable objecove

critaria.

() Family information. With the
concurrence of the family. the IFSP -
facluds a statsment of the famuly's .
strengths and needs related 10
sabancing the dsvelopment of the child

(c) Outcomes. The IFSP must include a
ststament of the major outcomes

to be achieved for the chuld
and family, and the criteria. proced.ses.
and timelines used to determine—

{1) The dagres to which progress
toward achisving ths ouicomes 1 being
made: and

{2) Whethar modiBications or res .a:ons
of the oulcomes or seTvices are

DEOENARTY.

{8) Early intarvention services i)
The ISP must include s stateme i of
the specific sarly intsrvantios sences
Decesan’y to mest the unique neecs of
the child and ths [amily to achieve the
outsomes identilled in paragraph (.} of
this section,

(i) The frequancy. intensity. ioce*.on
S“M of dalivering the ser .ces

{t!) The paymant arrang:men's. .f any

(2) As ased in paragrapb (d)1}1.; of
this section—

i) and “intenaity meun
the number of days or sessions that o
ssrvice will be provided. the leng1a of
time the service is provided dur=y
session. and whether the service o .
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w--mﬂnm
‘uﬂ “Lacston” means. subfect o

303.25(0}. where g ssrvics is providad
$~ i the child's bome. early
{ntervention eentere. hospitals sad
claica. or other settinga. as appropriate
to the age and needs of the indavidusl
child); amd

[iii} “Method " means how a servica s

{e) Other services. (1) To the extent
appropniste. the 'SP must mciude—

(i) Medical and other services that the
chuld needa. but that are sot requred
under this part and

(ii) i cocassary. tha stepe that wall be
undartaken to secure those services
through public or privais resources.

{2) The requirement in paragrspb
{=)(1) of this sectica doss 20! apply to
routine madical servicas (e 8-
tmauusavoas and “well-baby” care)
unisss ¢ child ceeds those ssrvices and
Ihob:nnaum:otm avaueble
or being provide

(f} Datex: duration of services. Tha
IFSP must (nclude the projectad dates
for iutiatian of the asrvices in
pangraph (d)X1) of this section. and the
anticpatad duration of thase servises.

(g} Case monqger. (1) The IPSP oust
include the name of the case manager
from tha profsssion most (mnedisiely

relevan: 1o the child's or family’s oseds,
will be for the
lesaentation of the ISP and
ination with other agenciss and

peTeons. .

{2] Io meeting the requirementa in
paragrsph (g)(1) of this section. the
public agency may—

(i} Assign the same Care DASKPE IC
be responsible for implementing &
child's and family’s IFSP who was
appointed st the tms that the chila was
inutially referred for svaluation: or

{ii) Appoint a new Case manager.

{3] As usad in paragraph {g}(1) of this
section. the torm “profesnion”
“cass management”

(k) Transition ot age thres. (1] The
IFSP must incdude the stepe to be Wien
to support the racsition of the ld,
upan resching age thres. 10—

{{) Preschoo! services under Purt B of
the Act 1o the extec! that those sarvices
are considered appropriate: oy

{Hi) Other seyvices that may be
avai'abis, if approprista.

{2) THw stepe required {n paregraph
)1} of thiv saction include—

{i) Discussions with, and train® g of.
parents regarding future placemments and
other matters ralated 1o the child's
transitionx

#} Procedures 10 prepare the child for
‘ms 1o service deltvery. incloding

|
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-zz
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LI
E’a‘i{ﬁiiig’
5&4?533!%
JTHLE
%Etisgzgi

s
|
i
E

Ris
tmportast for & State's procachures under this
©

wicrmacon about each of he ams o

paragraphs (b) through (b) of this asction, this
g 'N!&amnu!ha

that oddvuss ench of the pomts In the
paragruphs coder thts section It 8 tnporiact

(,(a

v O FIF Rl v bw shar chowt ? wheg
saxvime oo & bo vl ) G astiing
that aw o bo wins by @ o EaEag o
icinting thens corvams. ool o) What eumg,
'ﬁzel i lar the lnad cqgung
is imperuaat
to take staps 0 snmwe ¢ amooth and affag,,
tanaition of chiidren aligthis uader this pay
®© special educetion and relatad amrvicne
undar Purt B of the Act Thin s arpecialdy
entical U the isad agency and the T
educaticos! agency (GEA] are a0t he man
agency b a Suata o this MOMGSD. GPreamey;
betwaen the rwo sgsnces regariing the
responsibilities of aach epency dunng the
vansition partod ¥ VETY MRpCTADL
Agreenn s sould be 12 the form of axtruag
ornew o apreaments. Kxampion of

such agreamenis inciuds the followng

1. The assignment of fnannal and other
mb&ﬁmdﬂ:mmm
tho (s} performanee of svalustions. (b}
deveiopmisn! of indivadaalinsd educeten

pragrams (IEPs] Ut oot the

s
34 CPR 30,340 through 30048 -

Sarie

& Procadures o esiure & soooth vease
of respon v Jiites Srom loca) service
sroviden "o lecal aducetonal agencas
{LEA2). ' ciading aay requramenis for
oontuAued aErviend under Gus part he! arn
the rempanaibility of the LEAS.

5 Ondar provisions necsssary % cosuwe
effective tansition of children under bus pax
10 proschoo! servioes under Purt B of e At
Agresnnnt thet e Tude butwees the twe
agmoes 2and 1 be Sexible sacugh 10 casare
thet gape ih sarvioss will Dot eoomr.

32048 Proviaion of asrvioss datare
ovihustion snd SRNRGENGI Ire SOMREFDG.

Barly intervantion sarvices for an
eligibis child and the child's family may
sommancs bafore the completon of e
evaluation and assesamen:! in § A2
Uf the following conditions are met

{s) Parental consent is shiained

{b] An ioteriza IPSP is developad that
includep—

(1) Ths nems of Do cess Mmaneger who
will be veepenslbia. cscaistent vib
§ 3:03.34€3z). for impleasnmtion of O
ipterim PSP and eoovdination with
other agencies and perecus: and

{2) The carly bxtwrvsntion services
that have been detarmined to bs seeded
M‘lﬂh tely by the child and the ctuid

(e}ﬁanﬂmﬁnn&ammm
within @is time period
reguired i § XS.5220e).
[{Authortty: 3¢ USC. 1477ch)

Neox This sction & Ssianded to
“MMMr"ﬂ:‘h
facilitate o provisios of ssmncat o the
evan! tha! a child bas sbvidue sntwdiste
paeds that are idantiBied even st tha tiw of
refrral {0 8. 8 physician recommends Bt o
aixtld erith covwbrn! paivy bogin reartnusy
pirysiexd hevapy 53 soun s pomdie? sod T
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PART 300—ASSISTANCE TO STATES

fOR EDUCATION OF NANDI
CAPPED CMUILDAREN
Subpert A—Danavel

PURPOLL. APPLICASILITY. AND QENERAL
PROVISIONRS RSCULATIONS

4

3001 Purpme.

300 2 Apphicabdility 10 State, local. and pri-
vale agencies.

300.3 Regulations that apply t0 assutance
w0 States for sduceiion of handitappad
children,

Subpert B==Stute Annvel Progrun Plane and
Lomi Applisctions

ARWUAL PROCIAN FLANS-—ORERAL

300.310 Condition of anslatance.
300.11¢f Conwrdw of plan.

AFFUAL Proaian PLANI—CONTENTS

300.131 Right @ a free agpropriate public
eduoation.

300.172 Timelinoss and ages for free appro-
priate public sducation.

300.133 Pull sducetional appoartunity goal.

300.15¢ Full educational oppeortunity
goal-4als requirement.
esducational

300.125 Ml opportunity
gon)-timetable.
300.128 PFull opporiunity

edusational
goal—{acilities, pereonnel, and servioss.
300.127 Pricrities
300.1%38 ldentifimtion. jlomstion, and eval-
uation of handieapped chlldren
$00.139 Confidentiality of persanally jden-
tifiable information
300.130 Individualized sdusation Programa
300.13! Procedurn! safeguards
300.132 Least restrictive sovironmant.
m.:u Frolaction in ewilualion prooe
ures.
300.134 Raspoosidility of Bale educational
agency for all adusationsl programa
300.138 [(Ramerved)
20.134 1mplementation procedures—istate
ehxmiional agency.
300.137 PFroosdures for consultation.
300.138 O¥her Pederal prograna

34 CPR Ch. M (7-1-88 Belivion;

300.130 Comprehensive systom of person-
nel development.

200.1¢0 Private schools.

300.141 Recovery of funds for misclamified
children.

$00.141=300.143 [Reserved)

300.i4¢ Heanng on application.

300.145 Pronibition of commungling

300 148 Annual evaluation.

300.147 State advisory panel.

300.148 Policies and procecuras for use of
Part B lunds.

300 149 Descripiiovn of use of Part B funds

300 130 (Reserved]

300.181 Additichal tnfarmation if the State
educalional agency proviges direct srv-
e

Local, EDUCATIONAL ACENCY APPLICATIONS —
Qewzaal

300.180 Subdbmimon of application.

300.18! [Reserved]

300.181 The excass cost fequirement.

300.183 Meeting ths excess €06t require-
ment.

300.154 Kxcess cosls—COmPUtAtion of mini.
mum amount.

300.18% Computation of exresi COsSta~—CON-
solidated application.

300.)88 KExcess tosis—limitation on use of
Part B funda.

300.1900 Conaolidated applicstions

300.191 (Raeserved]}

300.192 Swate regulation of consolidated
applications.

300.193 State educutional agency sppro-al.

disapproval.
300.14 Withholding.
ioca: EpUucarional ASENTY AFFLICATION =
Corrarre

308.220 Child tdantification.

300.231 Confidentiality of persenally igen-
tifiable information.

300.21273 Pull educational oppeortunity (al
timetable.

Provodural safeguards
O of Part B funds.
[Raserved)

Other requirements.



ON. of Spec. Bduc. and Rehad. Sorvices, Bducation

APrLICATION PROM SSCANTARY OF INTENIOR

360200 Submission of annual application:
approval.

300 261 Public participation.

300.283 Applicabie regulations.

PuaLic ParTiciraTion

300 280 Public hearings defore adopting an
annual program plan.

300 28¢: Notice.

300.282 Opporiunity 10 perticipate. com-
ment period

300 283 Review of public commena Mefore
agopung plan

300 28¢ Publication and availadiity of ap:
proved pian.

Subpart Cotorviens
FaEx Arrzoraiate Puatic EpvcaTion

300300 Timeliness for free appropnate
public education.

Free appropriate public educa-

uon--methoda and paymenta.

Residential placement.

Proper functionung of hearing aids.

Full educationa! epportunity goal.

ProgTam opliona.

Nonacsdemic services.

Physical education.

Pasoriries in T Uss or Pant B Fows

300320 Definitions of “first priority chil-
dren’’ ang “socond priority children.”

300321 Prnorilies.

300322 st pnornity chlldren—achoo! year
1977-1978.

300.323 Services to other chlldren.

300.32¢ Appiteation of Jocal educstional
agency o we funds for the oecond prios-
fty.

IFRIvIDUALIEED EDUCATION PROGRAMS

300.5340 Definition.
Sm.rml Stats educational agency responal-
Y.

300.3¢2 When individualiced edutalion
ProgTam: NIUS be in effect

300.343 Meetings.

300.3¢¢ PFarticipants in mastings

300.344 Paren: participation.
. of Individuniised sduce-
Lion program.

300.347 Privais achoo! plasements.
300.348 Handicapped children tn parcchial

Dmaacr Bxxvics 3y 7R3 Brars Dyvcarionas
AsEwcy

I A0 Um of looal sdusationsal agency al-
Joaation for direct sarvions.
300381 Nature and lomation of ssrvices.

Part 200

300.3T0 Use of Staie educational agency al-
location for direct AR UPPOTL seTvioml.

300.371 State matching.

300.372 Apphicablilty of nansupplanting re-
Quirement.

Comraguewsive Syiteu or PERiORNwEL
Devoiorewy

300 380 Scope of system

300381 Parucipation of oiher agencies and
nstitutions.

300.382 Inservice tramning.

300.43 Personne! gevelopment dlan.

300.084 Dnsasminat:on

J00.308 Adopluoh ¢ clucalional praclices.

300.38¢8 (Reserved)

300.387 Technral assstance (o local educs-
tional agencies.

Sobport D—Privete lehosh

Harpicarrsd CILDARN IN PRIVATE SCNOGLE
PLaCED o REFERRID 8Y PUBLIC ACENCIES

300400 Apphcadiiity of §1 300.401-300.-

403.
300 401 Responaidiiity of State educational

agency

300402 Implementation by State educs-
Lional sgency.

300 403 Placement of children by parents.

Bamnscarrsd CHNLIAEN Tw Privarti ScRooLs
NotT Piacsd oa Rormase» ay Pomiic
AcEwcisa

300480 Definition of “pnvate achool
handicapped chlldren.”
m:a: State sducational agency respons!-
Y.

300452 Local educational sgency responst-
dlsty.

Peocsouras roa By-Pass

300.480 By-pam—genenl.
300481 Proviaons for services under a by-

pam.
Doz Faocess Paocotan

300.422 Notice of intant 10 implement » by
pAm.

300.453 Raequest 20 show caum.

300.484 Show sause hearing.

300485 Dwcinion.

3004 Judicial review.

Subpart §eolrocsterei Seloguerds
Doz Paccans PROCEDURES FOR PARENTS AXD
Cxioaen

300.500 Definitions of “consent”. “evalus-

aAgenTien.
300.302 Opportunity to sxamine records.



300.500 HMearing deciaion: appeal.

300.810 Adiminatrative appeal. impariial
review,

300811 Civil action,

300512 Timeliness and convenlence of
hearings and reviews,

300813 Chud's status Suring procesdings.

300.81¢ BSurrogate parenta.

PaoTecTioN In Evaivation PROCEDUAES

300830 Oencrual.

300.5331 Preplacement evaluation.
300.852 Evaluation procedures.
300.513 Placement procedures.

ApDrTonal PROCSOUVRES FOR DVALUATIFG
Araconc Luasnisc DIsASILITIES

300540 AGAlttonAl SIS MEMbETS.

300341 Criteris for delermining the exist-
ence of a gpecitic learning disability.

300542 Obesrvation

300.543 Writien reportt.

1LAArT RMTAICTIVE ENVIROWMENT

300880 Oeneral.

300581 Continuum of allernative piate-
oenta.

200.553 Flacements.

300,583 Nonacedimit sstiings.

3003584 Children in pubiic or private Instl-
tutions.

300335 Technica! assistance and training
activitias.

200.588 Monitoring artivities.

CONPIDENTIALITY GF 1NPORMATION

300.580 Definitiona.

300.581 Notite 10 parwnta

300 542 Accem righta.

300.563 Record of adcess.

300.864 Racords on more than one child.
300.58% List of types and locations of infor-

300568 Pues,

300367 Amendment of records st parent’s
reguest.

300 588 Opportunity for a haaring.

300 58% Resuit of hearing.

300570 Hearing procedures.

300.571 Consent.

$00.572 Bafegusrds.

300.373 Desiruction of information

300.57¢ Children’s nghts

300.875 Enforcement.

300.578 Deparument.

DErazTHyT FaccinTRS
300580 [Raserved)

34 CFR Ch. Wi (7.1.08 Sdition)

Usz or Pumse

$00.620 Federal funds for State adminisre.
tion.
300.82) Allpwable costa.

STATE APVISORY Parms.

300.680 BEstadlisiment

300.631 Memberehid.

300.632 Adveory pans! functions.
300653 Advisory panel prooedures.

Sehport O—Alosntian of funde; Raporns

ALLOCATIONS
300100 fpecal definition of the ierm
State

300701 State antitiemment: formula.
3007102 limitations angd exclusions.
300.793 Ratabla reductiona.
300104 Hold harmiess provision.
200.708 Allocation for Biate In which
bypam ia impiemented for private school
chlidren

hangicapped

300708 WithinState distridution. Pircal
yeur 1970 and aAlier.

300707 Local edurslional agency sntitle
medta; formuls

300.708 mm of joca) educational

agency .
300700 Paymenis to Secreiary of Interior.
$00.710 DEntitiements 10 furtsdictions.

Revoxrs
300130 Annual repom of ehildren served—

report requiremnt.

380751 Annual report of children sarved—
information required in the repon.

300732 Annual report of children served—
esntification.

S00.733 Annual report of children served—
criteria for oo nting children

$00. 784 .Annual report of children servad—
siher ~aponsibliitiss of the Siate sduce-
ticnal agenty.

Arvenix A—-{RzzavEn)

Arroroiz B—1spex 70 Pant 300

Arrewois C~NoTicn oF INTERFRETATION

AvTmoarTY: 0 DS.C. 1411-1420, anlem
otherwiae noted. ,
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§300.10 Parent

Az used in this part. the twerm
“parent” means a parent, s guardian. a
pemnwun;usmmo!lchud,or

mumdmmtmmmsuuif
the chlld is a ward of the State.

tAuthority: ° UAC. 1410

MM&mmwt"th
incluge persona ecting in the places of &
parent. such as & grandmother
ent with whom & child lives. a8
mmmmﬂbmﬂm!«s:ﬂl“s
weifare.

#300.11 Public agency.

As used in this part, the term
“public agency” includes the State
sducational agency. local educational
age~-'=3. intermediate educational
units. and any other political subdivi-
sion of the State which are responsible
for providing cducstion to nandi-
capped children.

tAuthority: ® USC. 141XINDY S41E)
141%an

£200.12 Qualifted
As used In this part. the term “quall-
fied” means that & persod has met
State educational agency approved or
ceriification. licensing, reg-
istration. or other comparable require-
ments which apply to the sares in
which bhe or she i3 providing special
educatios or related services.

(Authority: 20 UE.C. 141T(dY

§300.13 Related serviess.

{a) As used in this part, the term
“related services” means LAnsporta-
tion and such developmental, correc-
tive, and other supportive services as
are required to amsist & bandicapped
child to benefit frem special educn-
tion. and includes speech pathology

34 CFR Ch. It (7-1-08 Rdition)

training.

(b} The terms used (n this definition
are defined as follows.

(1) “Audiology” includes:

(1) Identification of children with
hearing loss:

(i) Determination of the range.
mm.wmothmmu\-
eluding referral for medical or other
professional attention for the habilits.

(iv) Creation and administraiton of
programs for prevention of hearing
loss;

(v) Counseling and pguidance of
pupiis, parenta. and weachers regarding
hearing loss: and

(vi) Determunation of the child's
need for group and individual ampliti-
gation. selecting and fitting an appro-
priate ald, and evaluating the effec-

tiveness of ampiification.

(2} “Counseling " IMSAnNs
services provided DY Quallfied social
workers, ps ooun-

yebologista.
selors. or other qualified personnel.

(3) “Early identification” means the
implementation of & formal plan for
identifying 3 disability as early a3 pos-
sibie in a child's life.

(4) “Medical services” means services
provided by a licensad physician to de-
termine a child's medioally related
handicapping condition which results
in the child’s need for special educs-
tion and relatad services.

(8) “Oecupational therapy” includex:

9.



o mm t'hnum early inter.
vention, urther impalrment
or loas of funetion.

6) “Parent counseling and traintng”
means parents in understand-
ing te special needs of their child and
providing arents with information
sbout child arvelopment.

(7) “Physical therapy” means serv-
wes provided by a gualified physical
rtherapist.

t8) “Paychological services” inclh de:

(1) Administering psychological . nd
sducational tests. and other azsess-
ment procedures;

ti1) Interpreting assemament resulta;

{ii1) Odtaining. integrating. and tn-
rerpreting information about child be-
havior and conditions relating o
learning.

(iv) Conmulting with eother stall
members in planning schoo! prosrams
to meet the special needa of children
s Indicated by peychological testa,
interviews, and behavioral evaluations:
and

(v} Planning and managing s pro-
gram of psychological services, includ-
ing peychological counseling for chil-
dren and parents.

(9) “Recreation” includes:

(1) Assesament of leisure function:

(11 Therapeutic recrestion services;

(1) Recreation programs in schools
and community agenciss. and

(iv) Letaure education.

include:

(1) Preparing a social or developmen-
m“hhgm on & handicapped child;

(1) Group and individual counseling
with the child and family;

(i) Working with those problems ‘n
s child’s living situation (home. schaol
aagd community) that affect the child's
adjustment in achool: and

{iv) Mobilizing school and communi.
1y resources to snable the ehild to re-
ceive maximum benefit from his or
her educstional program.

{12) “Speech pathology” tneludes:

(1) ldentllication of chldren with
speech or language disorders;

(11} Diagnosis and appraisal of gpecif.
ic speech or languge disorders:

§ 300.14

(i) Referral! for medical or other
professional attention necemsary for
the hablliitation of speech or langunge
disorders;

(iv) Proviaions of speech and lan-
fuage services for the hrnbilitation or
prevention of communiestive diasor-
ders; and

tv) Counseling and guidanee of par.
ents, children. and teachers regarding
speech and language disordery.

(13) "Tranaportation” includes:

{1) Travel {0 and {rom school and be-
tween schoola,

(i) Travel in and around aschool
bulldingz. and

(i11) Specialized equipment (such as

(8) (1} As used in this part, the term
“special educstion” mesns specially

15



ns.

{2) The term includes speech pathol.
ogy. Gr AnYy Other related service, if ihe
service consists of specially designed
tnatruction. at no cost to the parenta,

handicapped child.

(b) The terms in this definition are
defined as follows.

(1) “At no cost” meads that all spe-
clally designed instruction is provided
without charge, but does not preclude
incidenta; fees which are 4
charged to non- students
grmwmnunsm‘;ottrnm
1ar educstion program.

{2) ~Physical education” is defined

as followa:
:» The terin means the development

of.

(A) Physical and motor fitness.

{B) Fundamental motor akills and
patterns; and

(C) Skius in sguatics, dance, and in-
dividua! and group games and sporus
(inciuding intramural and lfettme
sporia).

ti1) The term includes special physi-
cal education. adapted physical educs-
tion. movement education. and molor
development.

fAuthorty: 20 UB.C. 1401 {181

{3} “Vocational education™ means or-
ganized educational Programs which
are directly related to the preparation
of individuals for pald or unpaid em-
ployment, or for additional prepars-
tion for a career requiring other than
a caccalaureste 0T advanced degree.

tAutherity: 20 D.A.C. 1403 {18))

Comment (1) The Gefinition of “specia)
sduceiton”  » perucularly imporiant coe
under these revulstions. ainoe & child is oot
wum-nsormnmmu
sducation. (Se¢ the definition of “hAandi-

il
il
3§EE ; Ezs%
BRH

RE
i
g
8
é
g
E
R

tAuthority: 30 UA.C. 1233e0b1. 1412, M1D)

§300.111 Contents of plan.

Each annual program plan must con-
tain the provisions required tn this

subpart.
(Authority: 30 US.C. 1412 1413. 1332xb))

AWWUAL FROGRAM PLANS—CONTENTS

2900121 Right o s e spprepriale
public aducation.

(a) Each annua! program plan must
include information which shows that
the State has {n effect & poicy which
insures that all children
have the right to s free sppropriate
pubncnduanmﬂtmnmmmu
and timelines under § 300.122.

() ‘The information wmaust include a
copy of each Blate statute. sount
arder. State Attorney Oeneral opinion.
and other State document that ahows
the source of the policy.

(e) The informaticn must show that
the policy:

1) muuwmpummm
the State:

2 mmwmwm.
dren:

18
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§ 300.346

{Authority: 30 UAC. 1401010) 1413 (3XB),
142, €8); 1€14ta 28N}

The notice in paragraph )
could also inform parents that they may
bring olher people 10 the meeting. As indi-
tated In paragraph (£l the procedure used
10 Nolify parents (whether oral or written
or both) & lefc to the dlscreiion of the
agency. but the agency must keep a recond
of its efforss to contact parents.

300348 Content of individualized educs-
tion program.

The individualized education pro-
eTam for each child must incjude:

(a) A statement of the ehilds
present levels of educational perform-
ance;

(d) A statement of annual goals. in-
:lluduu short term instructional cbjec-

ves;

(c) A statemen?-of the specific spe-
cial education and related services o
be provided to the child. and the
extent to which the child wil] be able
to participate (n regular educational

ProgrAms:;

td) The projected dates for (nitiation
of services and the anticipated dura-
tion of the services. and

(e) Approprniate objective criteria
and evaluation procedures and sched-
ules for determining. on at jeast an
annual basis. whether the short term
instructional objectives are being
achieved.

tAuthority: 20 US.C. 120318 1412 (IXD).
t4). (8) 1414(pX5). Senalz Report No, M-
1688, p. 11 (19730

§ 300.347 Private achor! placements.

(a) Developing individualized educa-
fion propgrams. (1) Before s public
agency piaces a handicapped child in,
or refers a child 0. a private school or

cility aitends the meeting. If the rep-
reseniative cannot attend, the agency
ahall use other methods to insure par-
ticipation by the private achoo) or fa-
cllity. including individual or sonfer-
ence telephone calls,

(3} The public sgency shall also
velop An individualised educational
program for each handicapped child

$

34 CPR Ch. B (7-1-88 Bddtien)

who was placed in a private acheol or
facility by the agency before the sffec.
tive date of these regulations.

(D) Reviewing and revising individ.
ualized educafion programs. (1) After
s handicapped child enters & private
school or facility. any meetings o
review and revise the childs individ.
ualised education program may be ini-
tiated and conducted by the private
school or factlity at the discretion of
the pubiic agency.

{2) 1f the private school or facility
inftintes and conducts these meetings,
the pubdlic agency shall insure that the
parents and an agency representative:

(1) Are involved (n any decision
about the chlid's individualised sduca-
tion program; and

ti1) Agree to any proposed changes
in the program befcore those changes
are implemented.
{(¢) Responnibility. Even if a private
schoo! or facility implementa a child's

and the State educational agency.
(Authority: 30 US.C. 141 Maxex™n

$2300.348 Handicapped children in pare
chial or ather private schook.

ticipation by the private school, i
cluging individual or conference tele
phone calls.

(Autherity: 30 US.C. M1XaXeXA))

to a8 handicapped child in accordance



resouroes, supplies, oguipment;

(8) The budget for the project is rea-
sonable and adequate to support the
proposed ;

provides an appro-
Priate plan for the evaluation of all
phases of the project.
(Approved by the Offiee of Mamagement
%‘m under Contral Nummber 1520
tAuthority: 30 UAC. 781ate) and TRaXk )

830033 What are the prierities for frad-
ing under this pragram?
n)Mm.mmmwh
tadlish t0 BIPPOTt FESEAre
i s ‘e B 128
ing arceas of study:

rehabilitation eoun-
seling; social work: law; socia) and be-
havioral sciences: gerontology; or de-
mographics.

(d) The any
prioritiss under this section through a
notioe in the Frxoxnal REGISTER.
{Authority: 29 UA.C. 780-762)

Subpart §-—Whet Conditions Must Do
Mot Afer en Awerd?
1300.48 What b the reguired durstion of
the training?

34 CPR Ch. B (7-1-08 Beiion)

tAuthority: 39 UAC. 760-T8)

§350.41 What level of purticipation & n.
quired of truinem?

tAuthorty: ¥ UAC. 990-7183)

PART 241--THE STATE VOCATIONAL
REMABILITATION SERVICES PRO-

of spectal joint
381.12 Waiver of
381.13 Ceooperative programs invoiving
funds from other public agencies.
M1.1¢ BRaffing of the Biate's voeational re
habdiiftation proyram.
38013 Affirmative action plan for individ-
uals with handsaps.
381.18 Siaff develvpment.
35..17 Btate studies ARd evaluations.
381.13 Siaia plan and sthar policy deveiop-

ment consultation.
341.19 Cooperation with sther pubiic agen-

cloe.
38130 Extablishment and maintenance of
information and referral resources.
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ON. of Spuc. Bduc. and Rob ». Services, Sducation Port 361

m.‘:;&m pian for rehabilitation facil:
“lﬁs Utilisatson of rehadilitation fasil)-

34123 Reporw.

381.24 QCeneral adminisimative and fisral
requirementa.

361.2% State-imposed requirementa

S7atz PLan ContEnT PROVISION AND Scor:
or Sgavice

381 30 Proceming refermls and applica-

tions

381 21 Elgdhility for vocstonal renadilita.
tion services.

361.32 Evaluation of vocsiional renabliita.
tion mnnu Prelsminary diagnostic
study.

351.33 Evaluation of vocstional rehadilita.
uon potential. Thorough diagnostic

study.
361.3¢ Extended svaluation to determine
vecational .

381.38 Order of nneum mm

151.37 Services to civll employees of the
United State.

361.28 Services W handicapped American
Indiana

361.3% The case recond for the individual.

3681 40 The individuslisad vritien rebhabull-
tation program  Procedures.

381.4]1 The individuaimed written rehadill-
tation program. Content.

381 .42 Bcope of Stale unit program: Vocs.
sional rebabilitation serviose for inding.

wala.

361,43 Individuals determined 1 be rehs-
tilitated,

381.44 Authorization of services.

381 43 Swandards for Iacilities and provid.
73 of services.

38146 Kates of payment.

38147 PMnancial need. determination of
tne smualm: of somparadie services
and denefits.

361 48 Review of rehadilitation counselor
or CoOrdinator determinations.

381 ¥ Protection. use and relssde of per-
sonal \nformation.

J61.50 Scope of Stale unit program: Man-
agement services and superviuon for
small business snierprises for indivig-
vals with severe handicaps.

381.8% Scope of Btate unii program- Estad-
Lhshment of rehabdilitation facilities.

381532 Scope of State unit program: Con-.
struction of rehabllitation faciiities.

381.53 Scope of State unit pregram: Facili-
ties and servives 10r groups of Ingdivid-
uals with handicaps.

381 .54 Scope of Biacwe unit program. Tele:
COmMIDUNUCAtIOns sysiems.

30185 Scope of Biate unit program. shecial
materials for Biind (ndivisuals ano for

des! individuals.

1.88 Utilization of cOMMURILY PESOUTTES.

3157 Utilizsation of profitmaking SPgARI-
sationa for on-the-jod (ralning v con-
nection with selected projecis

381.08 Mmme!utm smploy-
ment 1n rehadlusatson facithiles.

Subport C—Fasnaing of Seate Vesstiensl
Sobubiltatias Pragrame

Frrenat Fisanciat PasTICIFATION

301 10 Effect of State rulms.
341 71 Vosations! rehadilitation asrvices 1o

inSividusla
81.73 lw services and supervi.
sion for small bumness enterprises for
tndividuals with severe handicaps.
$81.73 Estadiahment of rshabtintation Ia-
alitien

281.7¢ Conmrucuon of rehabllitation facill-

ties.

35178 Other vwocstional rehabllitation
services for the benelit of groups of indl-
viduals wiih handieads.

35176 Swale and local funda.

351. 77 Shared funding and administration
of JoiNL Projects Or prAErami.

351.70 Waiver of Blalswicdenass.

ALTHENT AND PAYNENT
381.85 Allotment of Federal funds for vo-

CALIONAl reNAbUItALIDD BErVICES.
393158 Paymenis for aliotments for vocs.

1.5 lmnddmmmmw

DAyments.
30150 Refuns.
381.90 Determining to which fiscal year ez

361150 Purpose.

341.131 Special project requirements.
381.182 Allotmeni of Pederal funds.
341.133 Fayments {rom allotmenta.

381.394 Methods of compuling and making

PAYTDENLS
381.13% Repona.

Sobpert O-—Prosadures for Nogrings on Sinte
Pion Confornity and Complianse
381 .170 General provisions.

381.171 Hov to reguast B hearing.
351.172 Hesanng usues

203
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(1) A part providing com-
mitmenta by the Secretary
that must be amended or reaffirmed

vided (0 assist an incressing number of
individuals with handicaps:

() A summary of the results of a
comprehensive assesament

pertinent reviews and studiss.
annual destription must
include:

ness of the program;

(i) Estimates of the number of ind}-
viduals erith handicaps who will be
served with funds provided under the

i) A description of the methoda

who apply)

(v) A description of the cutcome and
um:::hhtobem!w indi-
vi handicaps
ty category within the order of selec-
tion in effect in the State rnd the time
within which these goals may be
achieved. These goals must
those objectives., estadiahed by
State unit and consistent with
set Dy the Becretary in instructions
concerning the State plan. that are
messurable {n terms of service expan-
£ion or Profam improvement in speel-

fel

210
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§ 24131

tAuthority: Bems. 101tax®) of :
VAC. T2lane) . the Ao B

168 PR 3534, Jan. 10. 1001, as amended a2 83
PR 10003 May 12, 1008)

956131 Eligthility far vacational rehablli-
tation serviesa.

(a) Geneval provisions. (1) The State
plan must assure that eligibility re-
QuIrements are applied by the deaig-
nated State unit without regard to

excluded or found tneligible solely on
the dasis of type of dlsabllity. With re-
pect 10 age, State pln must

cational re may
benefit the individual in terms of em-
ployabdility.

tAuthority: Beca TIXA), 1Ke) 101ax®)
and 10itaXie) of the At 29 USC
TOKIXAY, Ti1ie), TRI(AXS), aDd TI1(AN14))

34 CFR Ch. M1 (7-1-88 Editien)

{68 FR 832¢. Jan. 19 1981, as amended al 33
FR 16631, May 11. 1088)

1381 smawm.
wmmmm
y.

(a1 Beasic conditions. The State plan
must assure that. in order to deter-
mine whether any individual {s eligidle
for vocationa! rehabilitation SeTViCeR.
there is a preitminary diagnostic study
to determine.

(1} Whether the individual has a
phyatcal or mental disabdility which {or
that individual constitutes or resulta
in a substantial handicad to employ-
ment: and .

(2) Whether vocational rehabiliia.
tion services mAy reasonably be ex.
pected to benefit the individual in
terms of employability, or whether an
extended ewvaluation of vocstional re.

State plan must assure that the pre-
iimtnary diagnostic study includes ex-
aminations and disgnoalic studies to
make the determinations specified in
B (a) of this section. In all
cases. the evaluation places primary
emphasis upon determining the indi-
vidusal's potential for achisving & voce-
tional goal.
(¢) Specific evaluations. The Blate
phnmmnhommtmmcwehl-
study includes an sp-
pnlnla!thcm&mmm
status of the individual based, to0 the
maximum extent possible. on avallabie
medica) information, and, &3 Appropri-
ate, evalustions by qualified personnel
of the potential to denelit from rehs-

tAuthority: Beas. 1) ant 10MaN)) of the
A1 29 UB.C. TO8D) and 130anin

140 F'R 5820, Jan. 19, 1931, as amended 2t B
R 18083, May 13, 1900)

220
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ON. of Spec. Sduc. and Rohah. Serviess, Sduestion

mmmmu
. met or

nmmummmm
mtwmotmmm
of. i3 appropriate. the
mmwmm
tive, mmmwmnm
to participate, individual &
lonlerpnlentmmm“tmm
vidual's whereabouts are unknown. or
the individual's medical condition i
rapidly progressive or terminal. When
the full pasticipation of the individual
or & representative of the individual
has been secured in making the deci-
mmmﬂmmﬂﬂd\Nmm
e mxo"’ ™

vocational certification of
ineligibility under § 381.35(e) is then
executed: and

(3) There will be & pert’ . review,

tAutharity: Becs. 101(aX®) ans 102 of the
Art. 39 DAC. 721(a X8 and 732)

148 PR 3504. Jan. 19. 1001. s amended at §3
FR .6502. 18958, May 13, 1088)

138141 T individualised written reha.
bilisation pregvam: Contont.

(a) Scope of conteni The State plan
must assure that each individualised
written rehabilitation program is
based on a determination of employ-
ability designed to achisve the voes-
tional objective of the individual and

progresa toward achieving rehadilita-
based upon objective
criteria, and 3 record of these reviews

&mmmmwg-
mmngmmmm the

joss, if any. and the sxtent to0 which
comparstie services and benelita are
avallable to the individual under any
other program;

101



§ 21.02

{10) An asurance that the individ-
ual with handicaps has been informed
of that individual's rights and the
meanz by which the individual may
expreas and seek remedy for any dis-
satizsfaction, including the opportuntty
for a review of rehabdilitation counsel-
or or coordinator determinations
under § 301 48;

t11) An assurance that the ingdivid.
ual with handicaps has been provided
& description of the avalladility of a
ciient assistance program established
under pection 113 of the Act;

112) The basis on which the individ-
ual has been determined to be reha-
bllitated undsr § 301.43; and

(13} The plans for the provision of
past-employment services after a suit-
abie employment goal has Dbeen
schieved and thes baais on which those
plans are developed. and. I appropri-
ate for individuals with severe handi.
cape, & statement of how these services
will be provided or arranged through
cocperative agreements with other
aservice providers.

() Supported employmeni ploce-
menia. Each individualised writien re-
habdilitation program must also con-
tair. for individuals with severe hand-
caps for whom a voostiona! objective
of supported employment has been de-
termined w0 be Appropriate—

(1) A description of the time-limited
servioea, ROt t0 sxoeed 18 months in
duration, to De provided by the Stale
unit; and

the Biate, Pedenal. or private pro-
frams that will provide the continuing
support, and a description of the basis
for detemmining that continuing sup-
port is avaliabi» in sccordance with 34
CFR 382.14(eX2).

{c) Cvordinalion with educofion
spensies When services are being pro-
vided t0o & individual who
{ alao eligidle ior services under the
Educetion for Handicapped Children
Act, the (ndividualised eritten reha-
bilitation program s preparsd in oo
ordination with the appropriate educe-
tion agency and includes & sunmary of
reievant elements of the individualised
eductation program for that individual.

34 CFR Ch. §1 (7-1-83 Biditien)

({Authority” Sees. 101 tax9), tax1i) 163 ang
€341a) of the Act: 29 US.C. T3 axy;,
(axli), 722, and T88m)

{48 FR §32¢. Jan. 19 1961, as amended at §3
FR 16008, May 12. 19881

§ 38143 Scope of Siate®Rit grogram: Vo
cations! rehabilitation services for in.
dividuale.

18) Scope of sevvices. The State plan
must assure that, as appropriate o
the vocational rehabilitation needs of
each individual. the following voca.
tional rehabilitation services are avsil.
able:

(1) Evaluation of vocational rehadd|).
tation potential, including disgnostic
and related services incidental to the
determination of eligibility for. ang
the nature and scope of services to be

provided;

¢2) Counseling and guidance. tnejug.
ing personal adjustment counaeling. to
maintain a counseling relationship
throughout the program of servieey
for an individual with handicaps. re.
ferral necessary o help individualy
with handicaps secure needed senvicy
from other agenties. and sdviaing cll.
enta and client applicanta about client
assistance

:
|
,'é
E

covery that individual's basic living -
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OF. of Spec. Rdue. and Rehead. Serviees, Bdvastion

penses. such as food. ahelter, clothing,
mﬁ other wm expensas which
Gre Necessary to surport and derive
the full benefit of the other vocational
rehabilitation services being provided:
8 tion. including neces-
SAry travel and related expenses in-
cluding subsistence during travel (or
per diem payments in lieu of subsist-
ence) in connection with transporting
individuals with handicaps and their
attendants or escorws for the purpose
of supporting and deriving the full
benefit of the other vocational reha-
bilitation aervices being prowvided.
Transportatin may include relocation
and moving expenses necessary for
achieving a wvocational rehabilitation
objective;
{T) Services to members of an indi-

tion of the individual with Mndhu.

(8) Interpreter serviees note-
taking services for the deaf, !n:lum
tactie interpreting for deaf-blind indi-
viduals:

t9) Reader services, rehabllitation
teaching services. note-taking services
and orientation and mobility services
for the dling:

110) Telecommunications. sensory
and other technological aids and de-
vices:

{11} Recruitment and training serv-
fces to provide new employment op-
portunities in the fields of rehabdilits-
tion. health, welfare, public salety. law
enforcement and other appropriate
public service employment.

112) Placement in suitable smploy-
mens::

(1}) Fost-employment services neces-
SAry te¢ maintain or regain other suita-
ble employmens;

(14) Occupstional licenses. including
any license. permit or ether writien
authority required by a Siate, city or
other governmental unit to be od-
tained in order to enter an dccupalion
or enter s amall business. Lo0ls, equip-
ment, initial stocks (iocluding live-
sLock ) and supplies;

{15) Rehabilitation engineering serv-
{ces. and

(16) Other goods and services that
CAN readonably be expected 0 benefit
an individual with handicaps (6 terms
of employabllity.

§ 3148

{(d) Writiem policies. The Bilate plan
must also aasure that the State unit
estabdliahes and maintains eritten poll-
cies covering the acope and nature of
esch of the vorational rehabilitation
services specified in paragraph (a) of
this section. and the conditions, crite-
ria. and procedures under which each
service is provided.

{c) Specral requiremenis. In the case
of telecommunications, sensory. and
other technological aids and devicea,
the written policies must ensure that
individuslized prescriptions and fis.
tings are performed only by individ-
uails iteenaed in accordance with State
licensure lawa. or by appropriate certi-
fied profesasionais. Any hearing aid
recommended on the basis of an 2val-
uation of the anditory system must be
fitted in accordance with the specifics-
tions of the Iindings obdiained under
§ 361.23. Newly developed atds and de-
vices not requiring individualived fit-
tings must meet any engineering and
salely standards recogniced by the
Secretary.
tAuthority: Sees. 101(ax8) and 10Xa) of the
At 36 US.C. 721 Xd) and 723ta)

148 PR 552¢. Jan. 10, 138]. as amended at 33
FR 18982, 16580. May 12. 1908)

§351.Q3 Individualhh dotarmined to be e
habilitated.

(a) Minimum reguiremenis. The
State plan must assure that an individ-
ual determined to be rehabilitated.
must have beer. a2 & minimum:

{1) Determined to be eligible under
§ 381.3%a);

(2) Provided an avaluation of vocs-
tional rehabdilitation potential. and
counseling and guidance as essential
vocational rehabilitation services,

{3) Frovided appropriste and sud-
stantial vocational rehabilitstion serv-
ices in accordance with the individual-
fzed written rehabdilitation program
developed under § 381.40 and § 261.4];
and

{4) Determined to have achieved and
maintained a sulladble employment
goal for at least 60 days.

td) Post-employment services. The
State plan must aiso assure that after
an individual has been determined to
be rehabllitated, the State unit wil
provide posi-employment services If
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483.440 Condition of participation:
Active freatment services.

(a) Standard: Acrive treamment. (1)

Each client must receive & CONtNUOuUs active

treamment program, which includes aggressive,
consistent

(Continued on following page)
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ementation of a program of
gpeciohized snd genenc rmmng.
wreaument. hzalth services and related
services doescnbad wn tas subpart tat
1e directed toward=—

{1} The acquisition of the behaviors
necessary for the chent to Junction with
as much self dezerminanon and
inJependence as possibie: aad

(1] The prevenuon cr ¢>celerston of
regresnion ot loss of current opumal

functional status.

{2) Acuve vestmant does not clude
services to maintain generally
independent clients who ace able to
function wath Littie supervision orn the
absenca of a continuous active
treatment program.

I} Stondora: Admiasions. trans’ers.
ond discharge. (1) Chients who are
sdmitted by the facility must be «n need
of and recgiving acuve reatnient
SRIVICES.

{2) Admission dacisions must be
based on a prelimunaty eviluation of the
ciient that 1s cordusted or updated by
the facility or by vutside sources.

{3) A prelimunary svaluation must
contain background informaton as well
as currently valid assessman:s of
tuncuonal developmentai. behavioral. ~
social. haaiih and nuinuonal status to
determuna if the {acility can provide for
the client's needs and if the chient @
likely to benafit rom placementa the
faculity.

{¢} IT & client is to be aither translerred
or discharged. the facility mustie

(i} Have documeniaiion 1o the clisnt's
record that the chient was translarred or
discharged for good csuse: sad

{i:] Provade & ressonabis ume to
prepare the client snd his or her parants *
or guardian for the trans{er er cischarge
{excapt 1n smergencies).

{$1 At the tume of the d:scharge. the
faciity mustie

{1} Devaiop s final summary of the
clignt's de elopmental, beshavioral
social. health and numtiossl status and
with the conssnt of ths cliest parents (i
the client 1 & munor) or legal i
provide & copy to suthanzad persons
and agencaes: and

(1i) Provide s post-discharge plas of
care that will assist the clisnt to adjust
to the new living envronment

{c) Stendard: Ind:viduni program plon
{1) Each client must have £ mdividual
progrsm pian developed by an
interdisciplinary team that represants
the profesmons. disciplines or sarvice
aress that are relavant 10—

{i) 1desufying the clisni's nesds. as
described by thy comprehsnsive
functional esssssments requred in
paragraph (c)(3) of this section: and

{ii) Desigrung programs that meet the
cliant'a naeds.

83. No. 107 / Friday.

(2] Appropnate facility siaff must
participate i interdisciphinary team
meetings. Parncipstion by othar
agencies sarving tha chient 1s
sncoursged. Feencipation by the cl.ent.
his or har parent (if the chient s 8
mnor). or the client'a iegal guarcian 13
required onless that participation i3
unobtanable or inappropnata.

(3} Within 30 days after admission.
the interdiscaplinary laam muast periorm
sccarele assessmEnts Or reassessments
a5 needad 1o supplement the preliminary
svaluaton conducted pnor to
sdmission. The comprehannve
functional sssesament must take into
consideration the chent's age {for
example. chiia. young adult slderly
person) and the imphcations for acnva
treatment at sach stage. a3 appicable.
and must—

(i) idenufy the presenting problems
and disabiliies and whaere possibis.
their causes.

{ii) Idenufy the client's specific
developmental strengths:

(in) idennfy e client’s specific
developmental and bebavioral
management needx

(iv) idenufy the client's nsed for
sernces without regard 12 the acrusl
availability of the sarvicas naeded: and

(v} Inciuds phymecal development and
health autntional statua. scnsonmotor
deveiopmant. aflecuve development
speech and language development and
suditory functioning. cogmiive
development. sociai development.
adapuve behawars or indepencent
living shills necessary for the client 1o
ba abie o funchon s the community.
and as applicable. vocauonal skills.

{4) Withm 30 days after admussion,
the nterdisaplinary team myst prepare
for each clignt sn individual progrsm
plan that states the specific ohyecnves
Recassary 1o meet the client's needs. as
idennulled by the comprehansive
sssespment required by paragrsph (c)(3}
of this secrion. snd the planned
sequance for dealing with those
objectives. These objectives must—

(i} Be mated separately. w isrma ol a
single behavioral cutcomm

(ii) Be assigned projected complation
daies:

{lin Be in behaviora! tarms
that provide measurabls indicas of

performance;

{iv) Be organized to reflect e
devaiopmanta! progression spproprisis
1o the indindusl: gnd

{v} Be asngned pnonties.

(3) Each wnntan trainung program
designed to implement the objscuvas in
ths mdividual program plan must

» .
{1) The muathods to be used:

16
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(ii) The schadule for use of the
method.

{ui) The pereon responsibie for the
program: )

(v} The type of data and frequency of
Jdata collection necassary o de at.e o
assess progress toward the desirec
obisciives:

{v} The nappropnate client
bexavior{s). if applicable: and

{v1) Provision {or the «pproghiait
expresuion of behaveor &nd ihe
replacement of nappropnaie behavior
if applicable. with bahavior that is
adaptive or appropnate.

{6] The induvidual pregram pian Tus
also:

(1] Dascnbe relevant nier e 0N 19
suppor the individual toward
indepancencs.

{ii} Idenuly the location where
program stretegy informanion (wmech
must ba accasaible to any perscn
seaponsible lor inplementanon; can bz
found.

1.} Includa. for thosa cherts who 3Cx
them. training un personal sxills
essertial for prvacy and :ndependence
{1nctuding. but not hauted 10. tovlet
trainung. personal hygiena. denral
hygians. sell-feading. Sathing. aressing.

ing end communicaun of besc
needs). until it has been demonsirased
that the chant 1a davelopmeniaily
incapable of acquinng them.

(iv] Idenufy mechsnical suoports. J
neeced to achuave propar body pos:non.
baiance. or slignmant The plan must
specily the reason [or sach support. ne
siualions in wiiuch each 12 to be appued.
snd a schedula for tha use of sach
ugport.

{v) Provids thai clisnts who have
mulliple dusabling coaditions spend 2
major poruca of sach waking cay oul ¢!
bed and outmds the bedroom area.
moving about by vanoua methocs anc
devices whanaver possibis.

{iv} Ingluda epponunsuss for client
choice and sell-managemant.

(7} A copy of sach client’s indiv 1ol
program plan must be made avaiane 0
sil reiavant atall wncludung s1all of sirer
agenciss who work with the chient and
to the clisnt parents (il the client s 8
munor) or legsl guardian.

{d) Siandard: Program
implamantaton. (1) As soon as the
interdisaiplinary tsam has formuiated a
clisnt's indivadual program plan. sach
clisnt must recaive & CORLNLORS 4Cie 8
treament program conanung of nerced
intervanuons and sarvices in sullicent
sumber and frequancy io support he
achipvamant of the obiectivas idenuned
in ths wndividual program plea.

{2) The facility must deveiop an ac':ve
trastmant scheduls Lhat outlines he
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furnuahed «n rural areas than those furnished in metropolitan sta-
tutical creas.
t¢/ Payment rpor Crrrarvy Services v CERTaIN [EDERALLY-
FUNDED HEALTN CENTERS. —
(11 Coverace.—Section 1903ar}: of the Social Security Act
(32 USC 1396diax3) s amended by striking “and™ before
“18¢" and bv inserung brfore the semicolon at the end the fol.
loung: *, and tC) ambulatory services offered bv a health center
receiving funds under section J19. 330, or Ji0 of the Public
Health Service Act to a pregnant woman or individual under
18 years of age’. .
121 PAYMENT AMOUNTS —Section 1902(ai1JrE) of such Act 732
U.S.C. 1396ataxl3xE)) s amended by inserting *. and for par-
ment for seruices described in section 1505:ax2xC/ under the
plan.” after “provided by a rurcl Aealth clinic under the plan”
tds Errective Darg.—(1) The amendments made by subséctions
ra: and (b/ texcept as otherwuse provided in such amendmenis/ shall
take effect on tAe date of the enactment of thus Act.
121A) The amenfiments made by subsection fc/ apply fexcept as
provided under subporograph (B to payments under title XIX of
the Social Secunity Act for calendar quarters beginning on or after
-ulv ]. 1890 without regard to wheth:r or not final regulations to
carry out such amendments Aave been promulgated byvsach date.
1B/ In the case of @ Siate plan for medical assistance under title
XIX of the Social Security Act which the Secretary of Health and
Humoan Services determines requires State legisiation (other than
iegnsiation appropriating funds/ in order for the plan to meet the
additiona! requirements impased by the amendments made by sub-
section 1c:. the State plan shsil not be regorded as failing to comply
with the requirements of such title solely on the basis of its failure
to meet these additional requirements before thAe first day of the
first calendar quarter ning after the close of the first regular
session of the State ure that beqins after the date of iAe en.
actmeni of this Act. For purposes of the previous sentence. in tRe
case of a State thot has a £-year lepsictive session. each wear of
such session shall be deemed to be o separcie regulor seszion of the
Staie leguiature
SEC. 403 LARLY AND PERIODIC SCREENING. DIAGNO . AND .
MENT SERYICES DEFINED. DIACNOSTIC. 4 TREAT
tal In GENERAL —Section 1905 of the Social Secunty Act (4?°
L'.i'(.; 1395d) is amended by adding a: the end the following neu
subseciion

“Ir) The term ‘erly and periadlic screening. diagnostic. and treot.
man! services ' means tAe follouwnng items and services:
*vl) Screening services—
*TA) which are provided —

i “,f intervals whicA meet rn.m;?ﬂc standards of
medical o nlal procTicy. term Yy the
Staote after consuitation with recognuzed medical and
denial organizations nvoived in chiid health care. and

*Tii) ot such other intervals. indicated as medicaliy
necessary. o determine The existence of certain phvsical

or menial ilinesses or conditions: gnd

Sec. 6403
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(B} which shall at @ minimum include—

*ti) a comprehensive health and developmental Austo-
ry ancluding assessment of both physical and mental
heglth dcungpmuu.

“114 0 comprehensive unclothed physical exam.

“f114) appropniate immunizalions occoraing to age
and Ahsalth Autory, _

“fivi loboratory tests fincluding lead blood level as-
sessment appropriate for age and risk factors.. and

“{v; heaith education sncluding onticipatory guid-
ance).

“(2) Vision hser:m- ded

“‘A) whih gre provigcg—

i) at intervals which meet reasonable standards of
madica! practice. 8 datermined by the Sicte after con-
sultation with rec medicol organwzations in.
volved in child Aealth care. and

“ii) at such other intervals, indicated as medically
necessary. to determine the eListence of a suspetted uill-
ness or condition, and ‘

“YB) which shall at ¢ minimum include diagnosis and
treatmant for defects sn viswon, sncluding eyegiasses.

“(3) Dental services—

“{A) which are provided—

"v1) at intervais which meet ressonable standards of
dental practice. as determined by the Stote after con-
sultation with ueoxm’:ed dental organizctions n-
volved tn cAild heaith care. and

i) at such other intgrvals. indicated as medically
necessary, to determine the existence of o suspected sll-
ness or condition; end _ ‘

“(B) which shall at ¢ minimum include reliaf of pain
and wnfections, resiorstion of ieeth. and maintensace of
dental hecith.

e e wrovided

"TAl which are —

“fi) at intervals which meet reasonable standards of
mclﬁal m;:h“ as dmmmmc‘:l!d by‘u‘u State after con-
sultation with recognized ical organuations in-
volved in child Aeaith care. and

(iU at such other intervals, indicated as medicall
necesscry, to determing the existence of o suspecied ull-
ness or condition; and

B} whichA sholl at 8 minimum include diagnosus and
treatment for defects in hearing, inciuding heanng auds.

15} Such other necessary Asalth core, dicgnostic ssrvicss.
treaiment, and other measures described in Fnon ;%ffux to
corvect or ameliorate defects and physical and men nesses
and conditions discovered by the screening services. whether or
not such services arv covered under the State plan.

Nothing in thu nitle shall de construed as lumn% ;m::dcu of
ecrly and penodic scresning, dicgnostic, and irecimeni seruices o
providers who ary quali to provide all of the items ond services
described in the previous sentence o’ as preventing o prouider that is

Sec. 8403
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(C) CARLY AND PERIODIC SCREENINC. DIACGNOSTIC. AND TRIATMENT
SEAVICES DEFINED

Present law

States are required to cover early and periodic screenung. diag-
nostic. and treatment (EPSDT) services for most groups of Medicaud
beneficianes under age 21. Medicaid regulauons provide the

screenings must include s health and developmental husto-
ry. s comprehensive physical exam. vision and heanng tesung. ap-
propniate hhora:o? tests. and dental screening for chuldren over :
years old (or over ars old, wmith the Secretary’s approvall. The
reguiations require that States establish. in consultation with =ed-
ical and dental organizations. & “ronodm:y schedule” for screen.
ings. specifying services applicable at each stage of the denefi-
ciary's lufe. States must also provide treatment far problems or con-
dinions identified during screening. The regulations provide that. in
sddition to any treatment services normally covered under the
State Medicaid plan. the State must provide dental care. appropn-
ate immunizaticns, and viion and heanng treatment includung

eyegiassas and hearing auds.
House bill (section 4213/ .

Codifiss the current reguistions on mimmum components of
EPSDT screening and ireatment, with munor changes. Provides
that screenings must include blood testing when appropriate. as
well as haalth education. Eliminates the option of delsying dental
screening to age §. Requires distinct penodicity schedules for
screening, vision, dental, and hearing servicss. and provides tha:
services be furnished at intervals other than those specified in the
periodicity achedule when medicaily necessary to identify and treat
s suspected iliness or condition. Pronides that nothing 1n Medicaid
law should be construad as limiting EPSDT providers to those that
can furmsh all the required services Or preventing provid.
er3 qualified to furnish only a part of the EPSDT package from
participating in the program. Rcﬂ;a‘xm States to report annually to
the S-enng’ by April | after end of each fiscal year theqin.
ning with 80), oo the sumber of children receiving EPSDT
screens, the number referred for follow-up trextment. and the
aumber receiving dental services, by age 2nd basis of Medicad el
gibility. Effective on enactment.

Senats cmendmaent
No provision.

Conference agreemant

The conference agrvement foliows the House bill with the follow-
ing modifications: (1) States are uired to provide any service
that 8 State is allowed to cover with Federal matchung funds under
Modicaid that is required to treat a condition identified dunng a
screen. whether or not the service is included in the State's Medac.
aid plan; (2) the Secretary 13 reqiured to develop. by July 1. 1990,
and every 12 months thereafter. EPSDT participation goals for
each State, and States are required t0 inciude data on the extent w
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which they comply with these goals in their annual reports to the
Secretary; and (3) the provasion s effectve April 1, 1990.

(D) CXTENSION OF PAYMENT PROVISIONS FOR MIDICALLY NECESSARY
STRVICIS TO CKILDLEN IN DISPROPORTIONATE SMARL NOSPITALS

Present low

(1) States may sstablish ressonable durational limits on coverage
of inpatient hospital services, but may not unpose these limits on
medically necessary services to children under 1 year old
in hospitals serving a disproportichate pumber of low.ncome pa-
tients with al needs. . ) _ _

(2) If the State pays for inpatient gervices on a prospective basis
(under which paymeat rates are established in advance and may
not reflect the ﬁpnd'l actual costs for covered services), the
State must provide additional payment to disproporuonate share
hospitals for patients under 1 ysar old who are “outliers.” that us.
who incur exceptonally high costs or have long hospital stays.

House bill (section 4214) .

(1) Requires States w0 waive durational limits for medically neces-
BAry inpatient services gﬂmdod.by disproportionate share hospitais
to children under age 18. trph- to payments for calendar quar-
ters beginning on or after July 1, 1990.

(2) Requires States with pros ve payment systems o submit
to the Secretary. by April 1, 1990, a State plan amendment provad-
ing (or payment adjustments for servicas provided by disproportion-
ate hospitals after July 1. 1990, to children over age ] but
under age 18 who are outlier cases.

Senate amandmant
o provision.
Conference agreement
The conference agreement does not include the House bill.

(B) REQUIRING “'EECTION 2091(5)" STATES TO PROVIDE MEDICAL
ABSIITANCE 10 DISASLED CNILDREN RECEIVING 551 RENEIMTS

Present law

States are crdinarily nqnind»prwich-dinidtnmy?d.
blind, or disabled person receiving cash assistancs under the Sup-
plamentary Security lacome (SS]) program. However, section 209(b)
of the Secunity Amendments of 1972 (P.L. 92-603) provided
that a Stats could use more restrictive eligiblity standards for Med-
icaid than those ysed for SSI if the State was using those sandards
for Medicaid on January 1, 1972.

House bill (suction 42185)

Requires all States to provide Medicaid to pernons under 18 who
ars recaiving SSI banafits. Effective July 1. 1990.

Senate amendment
No provasion.
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cient time for a mother to make the transition from welfare 1o
Job that offers health insurance coverage for her and her children
To further encou welfare families to work. the Commitige
bill would allow the States, at their option. to extend ths current
12-month transitional mt!g:.nnd for an additional 12 month,
(or 3, 6, or 9 months, as the State slects). Thus, a State could offer
o o mape T2 mantataty. 12 optioaall. Under the B
i cove ' . .
changed. States could, at thair opti . im m.' —
Thus, States : o8, Unpose the same
incame related prem D ey et e 2ol mandaten DAl
t mon
il bmwld also repeal the sunset.
“':g. nlﬁ make some technical correctiong
to current law. It clarifies that Medicaid transition coverage term,.
natas at the close of the first month in which the family coases 1o
include a child, whether or not the child is & dspendent child under
part A of Title IV, or would be if needy. The Committee bill also
clarifies that families who, prior to April 1, 1990, are receiving
Medicaid extension coverage under the current law S-month prom.
sion are entitled to continue receiving this axtension coversge after
that date until their 9-month coverage period expires.

Section 4813—Early and periodic screening diognostic, and treat.

. ment serviom
o In —Upder curreat law, States are required to offer
early periodic scresning, dngnomc. and trestment (EPSDT)
services wchﬂdmundorrzl. tates are required to inform all
m‘:«'« "mlu!. i :hth.".ol.)”d' e .":ﬁ

or or provision of) screening services in
m%mmﬂn&.hmh(ﬁmﬂyw
through hnppmuhugnd-or i ) corTective
tnﬁ:nntfor-hichm bealth screening indicates a need.

health for Each State must ide, at a mini-
mum, EPSDT services: amsessments of haalth, devel.
opmental, and nutritional status; unclothed physical examinations;
immunizations appropriate for age and health hi ; Appropriste
vision, ing, and laboratory tests; dental screening furnished

direct refe wdnntht,bqiumfntln.lndmtnentfm
vision, bearing, and dental services found necessary acTeen

ing. These services are available to children undar even if
they are not available to other Medicaid beneficiaries under the

State’s El;sn
The DT benefit is not currently defined in statute. In the
view of the Committee, as Medicaid cove of poor children ex-
ds, both under current law and under the Committee bill, the
, benefit will bscome even more important to the health
. status of children in this country. The ittee bill would there-
fore define the EPSDT benefit in statute to include four distinct
elements: (1) screening services, (2) vision services, (3) dental serv-
ices, and (4) bearing services. Each of these service elements would
. bave its own periodicity schedule that meets reasonable practice
standards. These items and services must be covered for children

c1ed
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even if. under the State Medicaid plan, they are not offered to
other groups of program beneficiaries. _ o

Under the Committee bill, acreening services must, &t a mini-
mum. include t1) a comprehensive heaith and dcvelopmental histo-
ry uncluding assessment of both physical and inental health devel-
opment), 12) a comprehensive unciothed physical exam. ¢3) appro-
priate immunizations according to age and health history, (4)
ratory tests (including blood lead level assesstnent appropriate for
age and risk factors), and (5) health education (including anticipato-
ry guidance). The Committse emphasizes that anticipatory guid-
mawmeﬁﬂd(wmw:mmm}namﬁm
element of any adequate assesament. Anticipatory guidance
includes healgx education and counselling to both parents and chil-

n. . .
dr{.'nder the Committee bill, vision services must, at & minimum,
include diagnosis and treatment for defects in vision, mclydm, eye
glasses. Dental services must, at a minimyum, include relief of pain
and infections, restorstion of teeth, and maintenance of dental

health. Hearing services must, at a minimum, include diagnosis
and treatment for defects in hearing, including the provision of
ing aids. While States may use prior authorization and other
utilization controls to ensure that treatment services are medically
n , these controls must be consistent with the preventive
thrust of the EPSDT benefit. For example, States may not limit
dental care to m&vncy services only, Mitchell v. Johnston, 701 F.
24 337 (5th Cir. 1983). s
The Committee bill also clarifies the periodic nature of EPSDT
services. With respect to screening services, the bill requires that
they be provided at intervals which meet reasonable standards of
megx’cﬂ and dental practice, as determined by the State after cop-
sultation with recognized medical and dental organizations. The
Committee inlends that these health examinations be provided at
intervals that are no greater than those described for well-<child
care in the “Guidelines for Health Supervision” (1981) of the Amer-
ican Academy of Pediatrics. The Committee is informed that some
States use periodicity schedules for medical examinations to govern
the fr%:x:ncy with which children may receive dental examina-.
tions Committee intends that, among older children, dental
examinations occur with greater frequency than is the case with
phﬂi“’wm also requires States to provide i
screening
services at intervals other than those identified in their basic perio-
dicity schedule, when there are indications that it is medically nec-
essary to determine whether a child has a phywical or mental ill
ness or condition that may require further assessment, diagnosis,
or treatment. These interperiodic screening ezaminations ma
occur even in the case of nwhue.fhyucd‘mnul.ordeve-
opmental illnesses or conditions have aiready been diagnosed, if
there are indications that the iliness or condition may have become
more severe or has changed sufficiently, so that further examina-
tion is medically necessary. The Committee emphasizes that the de-
termination of whether an interperiodic screening is medically nec-
essary may be made by a health, developmental, or educational
professional who comes into contact with a child outside of the

ERIC
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during the Federa! fiscal year ending the previous September 30
(beginning with FY 1990).
Section 421§—Extension of payment provisions for madically neces-
sary services in disproportionate ehare hospitals

(a) Coverage of medicolly necessary services for children.—Under
current h?Sum may impose reasonable limits on ths amount,
duration, and scope of covered services. However, sffective July 1,

1989, States are prohibited from ing any fixed durational
atically Becesary inpe

ltidmit on Medicaid of m et tient hospi-
services provided to under

share hospitals. As of January, 1989, to the National As-
sociation of Childrens’ Hospitals and Related tutions, 12 States
imposed durational limits on inpstient hospital services for chil-
dren (Alsbama. Alaska, Arkansss, Florida, . Louisiana,
Mississippi, Missouri, Oregon, Tennessee, Texas, and Weat Virgin-
ia).

The urpooeofthecumnthwmpﬁonhﬁ;ddmﬁond
limits : to prohibit States from using arbitrary length of stay limi-
tations (e.g., 20 days per year) to reduce payments for medically
NECessAry services by hospitals, including mmhc
and childrens’ hosp that serve a n of
low-incorse patients. The Committee bill extand this current
law prohibition to any fixed durational limits on nt for inpa-
tient services provided to children under age 18 by
share hospitals. The requirement is effective for inpatisnt hospital
”(b.m . mu:; Jﬂ’ﬁl:' lm.nnt Aospital for

} Assuri payment inpcti ital services
children in disproportionate share hospitals.—Under current law,
States may reimburse hospitals for inpatient services on a prospec-
tive basis. If they choose to do so, must, offective July 1,
1989, provide for an outlier sdjustment in payment amounts for
medically necessary inpatient services provided by disproportionate
:hml ho-pit.s:lf inwl;inc uupthuﬂylhi;h e:‘u or sxceptionally
ong lengths or infants under 1 yaar of age. According to
the National A-.::;lm of Children’s and Related Insti-
tutions, as of January, 1989, a total of 44 States pey for inpatient
hoepital services on & ve basis; only 17 of these do not
make outlier adjustments high cost or hu-ﬂag cades (Als-
bams, Alaska, ia, Colorado, Connecticut, D.C., Florida,
Kentucky, Mississippi, Missouri, Nevada, New Hampshire, New
Mezxico, Oklahoma, Tennessee, Tezas, and W .

The Committee bill would extend this current law requirement
to cases involving children from age 1 up to age 18. States that pay
for inpatient hospital services on & prospective basis would be re-
guimdtocubmitwthm,mhterthmAprﬂl.lm.n

tate plan amendment that provides for an outlier adjustment in
paayment amounts for medically necessary inpatient services pro-
vided by dilir:lfortiomte share hospitals after July 1, 1990, involv-
ing exceptionally high costs or exceptionally long lengths of stay
for children age 1 up to age 18.
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RESNA Technical Assistance Project

B__State Allorments and References

1. What Legislators Need to Know: Publication of National
Conference of Staie Legislartures.

2. Federal Spending for MR/DD Services Chan of David Braddock,
University of Illinois a1 Chicago.

3. List of Contacts by State of State Medicaid Directors
Associaton.

4. Stre Allotments for P1. 89-313, EHA, Preschoo! Grant Program
and Part H Early Intervention.

5. Federal Special Education Contacts by State.

6. Survey of State MCH Program Activities.

A Road Map To Funding Sources 57




WHAT LEGISLATORS NEED TO KNOW ABOUT MENTAL RETARDATION
AND DEVELOPMENTAL DISABILITIES

by
Barbara Wright

National Conference of State Legislatures
William T. Pound, Executive Director

1050 Seventeenth Street, Sujte 2100
Denver, Colorado 80265

444 North Capitol Street, N.W,, Suite 500
Washington, D.C. 20001

. February 1990
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©  Early intervencion services (ages zero through two years). These services aim to help children
with handicaps catch up to other children their age and diminish the need for specialized
services later in life,

©  Preschool services (ages three through five). Preschool instruction typically may cover motor
development, communication, socialization, self-help, and cognitive development.

©  Special education services (school-aged children). Tailored to the child's disability, these
services focus on teaching age-appropriate skills. As the child grows older, instruction
focuses increasingly on developing community life and vocational skills.

QUESTION FOUR: WHAT FEDERAL ASSISTANCE IS AVAILABLE?

Significant federal money is available .o support persons with developmental disabilities. With careful
planning, states can put together a system to make the most of federal support and stretch state
dollars. The federal programs listed here are divided into categories of health care, home- and
communiz)-based senices, housing, job training and placement, income support, and education.

Hesalth Care

Medicaid. Medicaid is a federally matched, state-run medical assistance program for eligible low-
income persons. The program often is referred to as Title XIX because of its authorizing legislation.

The federal government establishes guidelines for the program and pays a portion of each state’s
medical assistance payments, ranging from a low of 50 percent to a high of 80 percent (see Table 1).

The federal government requires that certain groups be served under Medicaid, including recipients of
Supplemental Security Income, subject to state restrictions, and Aid to Families with Dependent
Children (AFDC). Some other categories of persons are eligible for Medicaid a1 the state's option.

For persons under 18 years of age with handicaps, parental income is counted as a resource available
to the child. This situation creates severe hardship for many families who want to care for their
children at home, but whose income makes them ineligible for Medicaid coverage. In fact, the policy
actually encourages out-of-home placement.

States may elect to offer Medicaid services to children living at home without considering family
income by modifying the state’s Medicaid plan in accordance with the Tax Equity and Fiscal
Responsibility Act (TEFRA) passed in 1982 (Section 134 of P.L. 97-35). The TEFRA coverage option
has been elected by 19 states. Many of these states, however, apply it to a very narrow range of
potential beneficiaries.®

Recent changes in Medicaid coverage that affect persons with disabilities include the following:”

o COBRA-85. The Consolidated Omnibus Budget Reconciliation Act of 1085 allows states
10 offer case management as an optional Medicaid-funded service.

0 OBRA-86. The Omnibus Budge: Reconciliation Act of 1986 authorizes state Medicaid
coverage of at-home respiratory care services for ventilator-dependent individuals.
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0 OBRA-87. The Omnibus Budget Reconciliation Act of 1937 requires nursing homes thay
. receive federal funds to place residents with disabilities who do not require 24-hoyr
nursing in less restrictive setings. Question Seven addresses this issue.

o Medicaid Technical Amendment of 1988 within P.L. 100-146. States have the option 1o
include special education-related services under P.L. 94142 and early intervention and
family support services under P.L. 99-457 in their state Medicaid plan in order to rece;ve
ngdcral matching funds. These two federal laws are described in this question under
*Education.”

Table 1.
Federal Medicaid Matching Rate for Medical Assistance by State (FY 1990)

State Rate Siate Rate
Alabama 7321 Nebraska 61.12
Alaska 50.00 Nevada 50.00
Arizona 60.99 New Hampshire 50.00
Arkansas 74358 New Jersey 50.00
California $0.00 New Mexico 7225
Colorado §52.11 New York 50.00
Connecticut $0.00 North Carolina 6746
. Delaware 50.00 North Dakota 6752
Florida 54.70 Ohio 59.57
Georgia 62.09 Oklahoma 68.29
Hawaii 54.50 Oregon 6295
Idaho 7332 Pennsyivania $6.86
Llinois 50.00 Rhode Island 55.15
Indiana 63.76 South Carolina 73.07
lowa 62.52 South Dakota 70.90
Kansas 56.07 Tennessee 69.64
Kentucky 72.95 Texas 61.23
Louisiana 73.12 Utah 74.70
Maine 65.20 Vermont 62.77
Maryland 50.00 Virginia 50.00
Massachuserts $0.00 Washingion S1.88
Michigan 54354 West Virginia 7661
Minnesota 52.74 Wisconsin 59.28
Missippippi 80.18 Wyoming 85.95
Missoun 59.18 District of Columbia $0.00
Montana 73135 Puerto Rico 50.00

‘ Source: U.S. Department of Health and Human Services, December 1989.
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Medicare. Medicare is a federal health insurance program covering services to persons aged 65 and
above, and to adults under age 63 and their offspring who have been receiving Social Security
Disability Insurance benefits or Adult Disabled Child benefits for ar Jzast 24 months.

Maternal and Child Health block grent. This block grant enables states to develop or enhance
systems to assure that children with special medical needs have access to primary health care services.
States are given wide latitude over structure, target populations, and services. Every four federal
dollars must be matched with three state dollars. Roughly 15 percent of the congressional
appropriation for this block grant goes to fund discretionary granis referred to as Special Projects of
Regional and National Significanre (SPRANS).®

Technology Assistance Act (P.L. 100-407). This 1988 act is an effort by federal lawmakers to stimulate
effective use of modern technology on behalf of all 43 million persons with disabling conditions.
including the four million persons with developmental disabilities. States may apply to the secretary of
the Depariment of Education for three-year grants of $50,000 per year to provide training and
assistance and to establish model consumer-responsive service delivery systems to help individuals
with disabilities use technology or devices.

Home- and Community-Based Services

Medicaid Home- and Community-Based Services Program (or the "2176 waiver"). Although originally
intended to provide only medical services, Medicaid dollars may be used fora variety of nonmedical
home- and community-based support services for recipients who otherwise would need more costly
institutional care through the Home- and Community-Based Services Program. This program was
authorized under Section 2176 of the Omnibus Budget Reconciliation Act of 1981. Federal support
for 2176 waivers grew from $L2S million in FY 1983 to ,33248 million in FY 19883! As of 1988, 36 states

offered services to 29,087 clients through this program.

Medicaid's Model Waiver Option. Similar in purpose to that of the home- and community-based
waivers, the model waiver allows Medicaid coverage of home care for individuals who otherwise would
be served in an institutional setting at an equal or higher cost. Most participating states use the model
wajver option to support home care for small numbers of targeted subpopulations. such as ventilator-
dependent children living at home. These waivers sometimes are referred to 2s Model 50 waivers.
Model 50,200 waivers, or Katie Beckett waivers. In many states, narrow eligibility criteria, complex
application procedures, and poorly adventised availability prevent people from applying.

Developmental Disabilities Act (P.L. 100-146). Reauthorized in 1987, this federa! act aims 1o enable
persons with developmental disabilities to achieve their maximum potential through three key
concepts, which have become goals for many programs serving this population nationwide:
independence, productivity, and integration into the community. The act provides grants for services
such &s case management, community living, and advocacy for persons with developmental disabilities.
Most important, the act requires states 10 establish a Developmental Disabilities Council and to give
the council planning authority to address the needs of persons with developmental disabilities. The ac
also requires each state 10 establish a protection and advocacy system funded by a separate line item
10 ensure legal rights for persons with developmental disabilities. States must devote 65 percent of the
federal grant to federal priority areas, such as family support services, to sirengthen the role of
families as primary caregivers.

Crisls nurseries and respite care. An extension of the Temporary Child Care for Handicapped
Children and Crisis Nursery Act of 1986 (P.L. 100-403), this program makes federal grants 10 staies 10
fund agencies and organizations that provide respite care services for children with handicaps and
nursenes for children in crisis because of abuse or neglect. Congress appropriated $5 million for this

«11-
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program in FY 1989. The program has the potential to become & more significant source of support
for children with handicaps in the future.®

Other federal programs. Assistance for children with disabilities also may be provided from the
Respite Care and Abandoned Infants Assistance Act and from Child Welfare Services.

Housing

Medicaid. The Social Security Amendments of 1971 authorized Medicaid to pay for 24-hour care
provided by licensed intermediate care facilities for the mentally retarded. Reimbursements for
ICF/MR services have become the largest federally financed program for persons with mental or
physical handicaps. In FY 1988, $3.38 billion in {ederal matching funds was allocategs to states for
ICFs/MR. Of that amount., 84 percent went to large facilities of 16 or more people.

I. .ter Care and Adoption Assistance (P.L 96-272). Foster home placement is one residential option
for children who have handicaps. Foster Care and Adoption Assistance {sometimes referred to as
Title IV-E based on its authorizing legislation) is a 100 percent federally funded program that makes
monthly payments to families who adopt or provide foster care for children with special needs. Each
s1ate receives an allotment based on the number of children receiving Aid to Families with Dependent
Children. The children automatically are eligible for Medicaic after adoption, regardless of the

adoptive family's eligibility for Medicaid.

Department of Housing snd Urban Development (HUD) Section B rent subsidies. Persons who earn
up 10 80 percent of the median income in their area are eligible for Section B rent subsidie.. Some
states have used a percentage of their Section 8 allocations for persons with developmental disabiities

Section 202/8 Direct Loan Program for Eiderly or Handicapped. This HUD program provides 100
percent direct federal loans for constructing, renovating, of acquiring housing to serve persons who are
elderly or handicapped.®

Job Training and Placement

The (Vocational) Rehabilitation Act of 1973 (P.L. 93-112). This act, amended in 1986 as P.L. 99-506.
authorizes over one billion dollars in federal support for services 10 help persons with mental or
physical handicaps find jobs. Services include evaluation of job potential, counseling. referral,
vocational training, transportation, interpreter services for persons who are deaf, reader services. job
placement, and postemployment services. Participating states are required to provide these services 10
individuals, emphasizing persons who are most severely disabled, on a case-by-case basis, as
determined by an individualized, written rehabilitation plan. State programs must conform to federal
law and regulations to be eligible for federal matching funds. The 1986 amendments created a new
funding stream devoted solely to supported employment programs.

Job Tralning Partnership Act (P.L. 97-300). The Job Training Partnership Act (JTPA) provides 100
percent federally funded job training for persons who are economically disadvantaged. They receive
classroom training in vocational skills and basic skills, as well as on-the-job training or other assistance
to help find employment. Provisions for supportive services include child care and transportation.
The Department of Labor allocates funds by formula to state jovernors, who allocate funds to local
market areas. Each area must establish a Private Industry C suncil to make decisions at the local level
In 1987-88. 46,350 adults with handicaps and 47,740 youth w.th handicaps were served under the

JTPAY
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Income Support .

Supplemenal Security Income. This 100 parcent federally funded program provides income _
assistance to low-income elderly, blind, and disabled individuals. Eligibility is Limited to persons with
disabilitics who are not capable of “substantial gainful employment® Persons with some income who
do no; qualify for the whole benefit may receive a partial =51 payment. No restrictions are placed on
how this money may be spent. In 1988, federal SSI payments provided roughly one million persons
with disabilities™ with two billion dollars in benefits.”

As of January 1, 1990, the benefit sward is $386 per month for single persons and 5579 for couples.
States may elect to supplement this payment and target specific needs of individuals with disabilities,
such as home care services or board and care. SSI automatically entitles the recipient to Medicaid in
all but 13 states: Connecticut, Hawaii, llinois, Indiana, Minnesota, Missouri, Nebraska, New
Hampshire, North Carolina, North Dakots, Ohio, Oklahoma, and Virginia*® These states have
additional requirements that SSI recipients must meet to be eligible for Medicaid.

Persons who live in institutions funded by Medicaid cannot receive the full SSI benefits. They can.
however, qualify for s reduced benefit of $30 a month to cover personal needs.

Adult Disabled Child Benefits. Adults who were disebled in childhood are eligible for Adult Disabled
Child benefits based on the earnings record of a deceased, disabled, or retired parent. This federal
program is funded by Social Security payroll deductions. The child allotment is an additional 50
percent above the parent's primary insurance amount, up to a family maximum of §1.200 per monih.
Adult children of a deceased worker receive 75 percent of their parent’s benefit. In 1988, Adult
Disabled Child benefits amounted to $1.8 billion.*!

Social Security Disability Insursnce. SSDM provides monthly benefits to workers who have paid into
the Social Security system but are unable to continue working because of a physical or mental
impairment. Average monthly payments are $508 for an individual and $919 for an individual with a
family. The program is totally funded by the federal government from payroll deductions. Recipients
are eligible for Medicare benefits after two years.

Persons with developmental disabilities who benefit from SSD1 include minor children with an eligible
parent who receives an additional monthly allotment for the child, and individuals who are eligible by
virtue of their employment history. Because persons with developmental disabilities experience their
disabiliry early in life, few accumulate the quarters of Social Security coverage necessary to qualify {or
SSDI. However, given the trend of more competitive and supported employment for persons with
developmental disabilities, professionals expect a growing number to carn at levels to make them
eligible for SSDL In addition, workers in nonprofit organizations are covered under SSDI.
Potentially, this means that persons working in sheltered workshops or supported employment and
earning as little as $400 per quarter could qualify for disability insurance and be entitled to cash
benefits, Medicare coverage, and retirement income.©

Food stamps and Ald to Families with Dependent Children. Food stamps and AFDC provide eligible
persons who have mental and physical handicaps with resources needed 10 survive in the communiry.
Food stamps are provided with federal funding to supplement consumer cash income. Residents in
group living situations who receive SSI benefits now are eligible for food stamps. AFDC authorizes
federal matching payments to states for providing aid and services to families with children who meet
the state’s eligibility criteria.




Education

The Education for All Handicapped Chlldren Act of 1975 (P.L. 94-142). This seminal act is intended
to guarantee all children between the ages of five and 21 with handicaps a free and appropriate public
education, including needed support services in the least restrictive environment. These services may
include transportation, speech pathology, audiology, psychological services, physical and occupational
therapy, recreation. counseling, diagnosis and evaluation, and early identification and assessment.

Federal funds are provided to states on a matching basis, with 75 percent of monies designated to local
education agencies for educational services and 25 percent provided to state education agencies.
Although the law provides for federal assistance to meet up to 40 percent of the excess costs of special
education. in reality, federal assistance is much less. In 1986, federal expenditures for special
education were $1.16 billion—substantially less than the estimated 12 percent of total education
budgets that jocal school districts spend xo  c2te students with handicaps.*’

Early Intervention Program for Infants and Toddlers (Title I of P.L. 99-457). The first piece of
federal legislation 10 recognize families as the primary caregivers for children with handicaps. this
federally funded program is a breakthrough in federal disability policy. The far-reaching legislation
provides funding for states to create a statewide, cpmprehenswc. coordinated, m_uludxscxplma_ry. inter-
agency program of early intervention services for infants and toddlers wizh handicaps and their
families by October 1, 1991. The final federal regulations issued by the Department of Education on
June 22, 1989, emphasize family<centered services rather than childcentered and agency-centered
services and contain a strong mandate for community integration. The regulations state that, where
appropriate, early intervention services must be provided in the types of settings in which infants and
toddlers without handicaps would participate. The program covers infants and toddlers from birth
through age two if they are diagnosed as disabled or are determined to be at risk.

. Federal Pre-School Program (Title IT of P.L. 99-457). This act extends the rights and protections of
the Education for All Handicapped Children Act to children with handicaps ages three 10 five by
schoo! year 1991-92. Just as the landmark Education for All Handicapped Children Act had a
profound effct on persons ages five through 21, this recent act is expected to have a similarly
significant impact on infants and toddlers.

Head Start. Project Head Start provides comprehensive developmental services 1o low-income pre-
school children. At least 10 percent of the enroliment must be children with handicaps.

QUESTION FIVE: WHAT STATE AND LOCAL SOURCES FUND SERVICES FOR
PERSONS WITH DEVELOPMENTAL DISABILITIES?

State Support

States are the centerpiece for providing and financing community services for persons with
developmental disabilities. In addition to maiching funds for many federal programs, states also
provide 74.6 percent of the money for community services from state and local funds, amounting to
$4.2 billion in 1988* (see Figure 1). The development of community services largely has been fueled
by state initiatives. States also collectively spend slightly over one-half of their operating budgets on
services 1o the more than 88,000 persons with developmental disabilities who still reside in state-
operated residential facilities.® Further, states influence mental health financing by passing laws that
. regulate staadards for public and private providers and third-party insurers.
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Local Support

Many local governments provide matching funds to support services for persons with disabilities. .
Matching funds act as an incentive for local governments to raise local dollars and to participate in

planning a cost-effective system of services for persons with developmental disabilities. In 1988, «

approximately 7.5 percent of the funding for community services was provided by local governments.

Funding for local/county services comprised more than 20 percent of total funding for community

services in six states: lowa, Kansas, Minnesota, Missouri, Ohio, snd Virginia. Local or county funding

was also a significant component of community resource spending in A;kansas. Illinois, Indiana,

Michigan, Mississippi, Nebraska, Pennsylvania, Texas, and Wisconsin.*

Figure 1.
Community Services Revenue for Perasons with Deveiopments! Disabilities

Locei/County Overmatch 5.8%

R - State SS! 5.6%
Stste Funds 63.2%

— Fed Walver SSI/ADC 2.0% .
— ji— Fed Other 1.1%

NS
RSN Fod MCBS Waiver 4.4%

Y

-

Fed Small Public 1.8%

Fed Small Private 7.9%

‘ \_\Mode! $0/200 Walver 0.1%
Other Titie XIX 4.5%

FY 1988 Tots! Spending: $5.637 billion Fed Mila XX/SSBG 3.7%

Source: Braddock eof sl. 7w Srate of me Siates o Devevopmental (xsdivtnes
Baitimora: Brooches Publishing Company, 1989, p. 510.

Note: BSee Me Gioasary and Acrenyma for definitiens.
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FEDERAL SPENDING FOR MR/DD SERVICES |
excluding SSI & SSDI

FY 1985 Total: $4.666 DBillion
MEDICARE

5.2%

SPECIAL EDU;:?;!ON GRANTS

SOCIAL SERVICES BLOCK GRANTS

.67

. VOCATIONAL REHzAg:I’LITATION GRANTS

43 OTHER PROGRAMS
71.9%

OTHER MEDICAID
17.4%*

_ICF/MR
5 .97.

* Other Medicold Includes the foliowlr;y.coio orles: Walver programs 2.27%,
day programs & personal care 2.5%, SNF/ICF 5.5%, & ocule care 7.27.

Adapled from Draddock, Universily of lilinols at Chicago, 1987, ossr-se
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. STATE MEDICAID DIRECTORS' ASSOCIATION

MEMBERSHIP PALL 1930

Ms. Carol Herrmann, Commissioner
Alabama Medicaid Agency

2500 Fairlane Drive

Montgomery, AL 36130

Commercial 205/244-2200

Fax Number 205/270-~1876

Ms. Kim Busch, Director

Division of Medical Assistance

Department of Health and Social
Services

P.O. Box H-07

~uneau, AK 99811

Commercial 907/465-3355

Fax Number 907/465-3068

Lecnard Kirschner, M.D., Director
izona Health Care Cost
‘:ontainment System (AHCCCS)
1 East Jefferson
Phoenix, Az B5034

Commercial 602/234-3655
Fax Number 602/256-6756

Mr. Ray Hanley, Director

Office of Medical Services
Division of Economic and Medical
Services

Arkansas Department of Human
Services

P.O. Box 1437

Little Rock, AR 72203
Commercial 501/682-8338

Fax Number 501/682-8013

Ms. Shirley Gamble

Assistant Deputy Director

Office of Long-Term Care

Division of Economic and Medical

Services

Department of Human Services

P.O. Box B059 - Mail Slot 400
ittle Rock, AR 72203-805%

‘m\ercial 501/682-848B6

®{x Number 501/682-8540

Mr. John Rodriguez, Deputy Director
Medical Care Services

Department of Health Services

714 P Street - Room 1253
Sacramento, CA 95814

Commercial 916/322-5824

Fax Number 916/327-4521

Ms. Linda J. Schofield, Director

Medical Care Administration

Department of Income Maintenance

110 Bartholomew Avenue

Hartford, CT 06106

Commercial 203/566-2934

Fax Number 203/566-7881
203/566-6652

Mr. Garry Toerber, Manager

of Medical Services
Department of Social Services
1575 Sherman - 6th Floor
Denver, CO 80203-1714
Commercial 303/866-5901

Fax Number 303/866-4214

Ms. Ruth S. Fisher, Administrator
Medical Services

Department of Health and Social
Services

Delaware State Hospital

New Castle, DE 19720

Commercial 302/421-6139

Fax Number 302/421-8253

Ms. I.ee Partridge, Chief

Office of Health Care Financing
D.C. Department of Human Services
2100 Martin Luther King, Jr. Ave.
Room 302

washington, D.C. 20020
Commercial 202/727-0735

Pax Number 202/610-3209

127

An affiliate of the Amernican Publc Welfare Association

810 First Street, N.E., Suite 500, Washungion. D.C. 20002-4205 (202) 6820100



Mr. Gary J. Clarke,

Assistant Secretary for Medicaid
Department of Health and
Rehabilitative Services

1317 Winewood Boulevard

Building 6§, Room 233
Tallahassee, FL 32399-0700
Commercial 904/488~3560

Fax Number 904/488-2520

Mr. Aaron J. Johnson, Commissioner
Georgia Department of Medical
Asgiuvtarce

Floyd Veterans Memorial Building
West Tower - 1220C

2 Martin Luther XKing,Jr.,Drive,S.E.

Atlanta, GA 30334
Commercial 404/656-4479
Fax Number 404/651-9496

Ms. Maria E. Medina, Acting
Administrator

Bureau of Health Care Financing
Department of Public Health and
Social Services

P.O. Box 2816

Agana, GU 96810

Overseas Operator:

671/734-7269 or /7264

Fax Number §71/734-5310

Mrs. Winifred Odo, Acting Health

Caxre Administrator Health Care

Administration Division

Department of Social Services and
Housing

820 Mililani Street, Suite Bl17

Honolulu, HI 56813

Commerical B808/548-3B55

Fax Number B80B/548-8122

Ms. Jean Schoonover, Chief
Bureau of Medical Assistance
Department of Health and Welfare
450 West State Street

Statehouse Mail

Boise, ID 83720

Commercial 208/334-5794

Fax Number 208/334~-5817

Ms. Theresa Stoica

Acting Administrator

Division of Medical Programs
71linois Department of Public Aid
201 S. Grand Avenue; East
Springfield, IL 62761

Commercial 217/782-2570

Fax Number 217/524-7232

Mr. Gary Kyzr-Sheeley

Director

Medicaid Director

Indiana State Department of Public
Welfare

100 N. Senate Avenue

State Office Building, Room 702
Indianapolis, IN 46204

Commercial 317/232-4324

Fax Number 317/232-4331

Mr. Donald W. Herman
Administrator

pDivision of Medical Services

IA Department of Human Services
Hoover State Office Building
Sth Floor

Des Moines, IA 50319-0114
Commercial 515/281-8794

Fax Number 515/281-45%7

L. Kathryn Klassen, R.N., M.S.,
Director

Medical Sexrvices Division
Department of Social and
Rehabilitation Services

State Office Building

Topeka, K8 66612

Commercial 913/296-3981

Fax Number 913/296-1158

Mr. Roy Butler, Commissioner
Department of Medicaid Services
Cabinet for Human Resources

275 East Main Street

Frankfort, KY 40821

Commercial 502/564~6535

Fax Number 502/564-3232




Ms. Carolyn Maggio, Director

‘:cal Assistance Division
rtment cf Health and Human

Resources

P.0. Box 94065

Baton Rouge, LA 70804

Commercial 504/342-3956

Fax Number 504/342-3893 (G-3)

Ms. Elaine Fuller, Director
Bureau of Medical Services
Department of Human Services
State House Station #11
Augusta, ME 04333
Commercial 207/289-2674

Fax Number 207/626-555%

Mr. Nelson Sabatini, Director
Department of Health and Mental
Hygiene

201 West Preston Street
Baltimore, MD 21201

Commercial 301/225-6535

Fax Number 301/333-5409

Mr. Bruce Bullen

Associate Commissioner for Medical
ents
rtment of Public Welfare

180 Tremont Street

Boston, MA 02111

Commercial 617/574~0205

Fax Number 617/727-0166

Mr. Kevin Seitz, Director
Medical Services Administration
Department of Social Services
921 West Holmes

P.O. Box 30037

Lansing, MI 48909

Commercimsl 517/335-5001

Fax Number 517/335-5007

Mr. Robert Baird

Deputy Assistant Commissioner

Health Care and Residential
Programs

Department of Human Services

444 Lalayette Road

St. Paul, MN 55155-3848

Commercial 612/296-2766

Fax Number 612/297-1539

Mr. James C. Lowery, Interim Director
Division of Medicaid

Office of the Governor

Robert E. Lee Building - Room 801

239 North Lamar Street

Jackson, MS 3%9201-1311

Commercial 601/359-6050

Fax Number 601/359-608¢

Ms. Donna Checkett, Director
Division of Medical Services
Department of Social Services
P.0. Box 6500

Jefferson City, MO 65102
Commercial 314/751-6922

Fax Number 314/751-7753

Ms. Nancy Ellery, Administrator

Medicaid Services Division

Department of Sccial and
Rehabilitation Services

P.O. Box 4210

Helena, MT 59604

Commercial 406/444-4540

Fax Number 406/444-1970

Mr. Robert Seiffert, Administrator
Medical Services Division
Department of Social Services

301 Centennial Mall South

5th Floor

Lincoln, NE 68509

Commercial 402/471-9330

Fax Number 402/471-9455

Ms. April Hess, Deputy Administrator
Nevada Medicaid wWelfare Division
Department of Human Resources
Capitol Complex

2527 North Carson Street

Carson City, NV 89710

Commercial 702/687-4378

Fax Number 702/687-5080
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Mr. Philip Soule’, Sr.

Administrator

Office of Medical Services

New Bampshire Division of Human
Services

Department of Health and Human

Services

6 Hazen Drive

Concoxrd, NH 03301-6521

Commercial 603/271-4353

Fax Number 603/271-2896

Mr. Saul Kilstein, Director

Division of Medical Assistance
and Health Sexvices

Department of Human Services

CN-712 Quakerbridge Plaza

Trenton, NJ 0B625

Commercial 609/588-2600

Fax Number 609/588-3583

¥r . Bruce Weydemeyer, Director
Medical Assistance Division
Department of Human Services
P.O. Box 2348

santa Fe, NM B87503-2348B
Commercial 505/827-4315

Fax Number 505/827-4002

Ms. Jo-Ann Costantino

Deputy Commissioner

Division of Medical Aussistance
State Department of Social Serxvices
40 North Pearl Street

Albany, NY 12243

Commercial 518/474-9132

Fax Number 518/474-5062

Ms. Barbara Matula, Director
Division of Medical Assistance
Department of Human Resources
1985 Umstead Drive

Raleigh, NC 27603

Commercial 919/733-2060

Fax Number 919/733-6608

Mr. Richard Myatt, Director

Medical Services

North Dakota Department of Human
Services

600 E. Boulevard Avenue

Bismarck, ND 58505-0250

Commercial 701/224-2321

Fax Number (701) 224-3000

Maria A. V. Leon Guerrero

Medical Administrator

Department of Public Health
and Environmental Services

Commonwealth of the Northern
Mariana Islands

Saipan, CM 96950

Commercial 670/234-8950 Ext. 2905

Ms. Kathy Glynn, Act. Deputy Director

Benefits Administration

Medicaid Administration
Department of Human Services

30 East Broad Street - 31st Floor
Columbus, OH 43266-0423
Commercial 614/466-3196

Fax Number (614) 466-1504 G

Mr. Charles Brodt

Division Administrator
Division of Medical Services
Department of Human Services
P.0O. Box 25352

Oklahoma City, OK 73125
Commercial 405/557-2539

Fax Number 405/528-4786

Ms. Jean I. Thorne

Director

Health Services Section

Adult and Family Services Division
Department of Human Resources

203 Public Service Building

Salem, OR 97310

Commercial 503/378-2263

Fax Number 503/378-2897

Mr. Richard lLadd, Administrator

Senior and Disabled Services Division

Department of Human Resources
313 Public Service Building
Salem, OR 97310

Commercial 503/378-4728

Fax Number 503/373-7823

Mr. Gerald F. Radke , Deputy
Secretary for Office of Medical
Assistance Programs

pepartment of Public Welfare
Room 515

Health and Welfare Building
Harrisburg, PA 17120
Commercial 717/787-1870

Fax Number 717/787-46239
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Ms. Agneris Guzman

gdicaid Director
alth Economy QOffice
partment of Health

Call Box 70184

San Juan, PR 00936

Commercial 809/765-1230
Fax Number (809) 766-2240

Mr. Robert J. Palumbo,
Acting Executive Director
Division of Medical Services
Department of Human Services
600 New London Avenue
Cranston, RI 02920
Commercial 401/464-3575

Fax Number 401/464-1876

Mr. Benny Clark, Deputy Executive
Director for Financial Management
Health and Human Services Finance
Commission

P.O. Box 8206

Columbia, SC 29202

Commercial 803/253-6100

Fax Number B803/253-4137

.. Dave Christensen

ogram Administrator, Medical
Services
Department of Social Services
Kneip Building
701 North lllinois Street
Pierre, SD 57501
Commercial 605/773-3495
Fax Number 605/773-4855

Mr. Manny Martins, Assistant
Commissioner and Director
Bureau of Medicaid
Department of Health and
Environment

729 Church Street

Nashville, TN 37247-6501
Commercial 615/741-0213

Fax Number 615/741-4501

Donald L. Kelley, M.D.

Deputy Commissioner for Health Care
Services .
Texas Department of Human Services
P.O. Box 2960, Mail Code 600-W
Austin, TX 78769

Commercial 512/450-3050

Fax Number(s)

512/450-4176

512/450-3017

Mr. Rod Betit, Director

Division of Health Care Financing
Utah Department of Health

P.0. Box 16580

Salt Lake City, UT 84116-0580
Commercial 801/538-6151

Fax Number B01/538-6694

Mr. Elmo A. Sassorossi, Director
Division of Medicaid

Department of Social welfare
Vermont Agency of Humran Services
103 South Main Street

waterbury, VI 05676

Commercial 802/241-2880

Fax Number 802/241-2830

Mr. Bruce U. Xozlowski, Director
Virginia Department of Medical
Assistance Services

600 East Broad Street - Suite 1300
Richmond, VA 23219

Commercial 804/786-7933

Fax Number B804/225-4512

Ms. Mariam James, Director

Bureau of Health Insurance and
Medical Assistance

Department of Health

Knud Hansen Complex 2

Government of the Virgin Islands

Charlotte Amalie, St. Thomas 00801

Commercial B0S/774-4624 or
B09/773-2150

Fax Number B09/774-4918B
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Ms. Leslie James, Acting Director
Division of Medical Assistance
Department of Social and Health 623
- 8th Avenue, S.E.

Mail Stop HB-41

Olympia, WA 98504

Commercial 206/753-1777

Fax Number 206/586-7498

Ms. Helen Condry

Bureau of Medical Care

West Virginia Department of
Ruman Services

1900 Washington Street, East

Charleston, Wv 25305

Commercial 304/348-89950

Fax Number 304/348-2059

Ms. Peggy Bartels, Deputy Director

Bureau of Hea.th Care Financing
D.va.sior. cf Health

Wisconsin Department of Health and
Social Services

1 west Wilson Street - Room 250

Madison, WI 53701

Commercial 608/266-2522

Fax Number 608/267-2147

Mr. Ken Kamis

Medical Assistance State Program
Manager

Department of Health and Social
Services

448 Hathaway Building

Cheyenne, WY 82002

Commercial 307/777-7531

Fax Number 307/777-5402

October, 1980
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REMABILITATIVE SERVICES

AL 13 1990

CFFICE OF SPECIAL EDUCATION PROGRAMS
CONGRESSIONAL NOTIPICATION OF GRANT AWARDS
Under The Hawkins - Stafford Elementary and Secondary
School Improvement Amendments of 1988
(Formerly referred to as the P.L. 89-313 Program)

We are pleased to inform you that a total of $146,389.000 for
fiscal year 1991 has now been alloca:ed to State agencies on

behalf of children with handicaps en*clled in schools operated or
supported by those agencies. These funds are authorized under
Section 1221 of Chapter 1, Title I of the Elementary and
Secondary Education Act of 19635 as amended by the Hawkins -
Stafford Elementary and Secondary School Improvement Amendments
of 1988. A State .isting of children counted and dollars

allocated is enclosed for your information.

The amounts listed include local educaticnal agency (LEA)
programs for children with handicaps who have left State~operated
or supported schools and are being educated in LEA special

education programs.

Among the many ways in which these Federal funds may be used are
the provision of enriched instructicnal services; employment and
inservice training of teachers, teacher aides, and cther proiect
staff{ members: preschool services; workstudy preograms; and parent

counseling.

Additional information about this program for children with
handicaps may be obtained from the coordinator for Chapter 1
(89-313) in your State educational agency or from Mr., William
Tyrrell, Division of Assistance to States, Office of Special
Education Programs, Washington, D.C. 20202: telephone: (202)

732-1023.

Your continued interest in this significant program for the
education of children with handicaps .s greatly appreciated.

Sincerely,

Robert R. Davila
Assistant Secretary
Enclosure
1°3

400 MAEYLAND AVE_ AW WASHNINGTON. DL 30303
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES
OFFICE OP SPECIAL EDUCATION PROGRAMS
Hawkins - Stafford Elesentary and Secondary School Improvement
Aznendmants of 1988
State Operated Programs for Handicapped Children
FISCAL YEAR 1981
HANDICAPPED

ALLOCA S TO STATE AGENCIES

STATE NUMBER OF CHILDREN TOTAL ALLOCATION
NATIONAL TOTALS 268,364 § 146,389,000.00
ALABAMA 838 338,287.00
ALASKA 3.02¢4 1.894,139.00
ARIZONA 1,888 733,228.00
ARKANSAS 3,427 1,431,039.00 .
CALIFORNIA 4.179 1,870,083.00
COLORADO 8,087 2,813.936.00
CONNECTICUT 4,376 2,866,293.00
DELAWARE 2,883 1,734,59%.00
DISTRICT OF COLUMEIA 3,140 1,966,818.00
FLORIDA 7.956 4,007,065.00
GEORGIA 2.911 1,225,887.00
HAWAII 1,132 548.532.00
IDAHO | 456 190,418.00
ILLINOIS 46,209 24,727,528.00
INDIANA 9,699 4,562,3%39.C
IOWA 1,438 744 ,82C




KANSAS
KENTUCKY
LOUISIANA
MAINE
MARYLAND
MASSACHUSETTS
MICHIGAN
MINNESOTA
MISSISSIPPI
MISSOURI
MONTANA
NEBRASKA
NEVADA
NEW HAMPSHIRE
NEW JERSEY
NEW MEXICO
NEW YORK
NORTH CAROLINA
NORTH DAKOTA
OHIO
OKLAHOMA
OREGON
PENNSYLVANIA

RHODE ISLAND

2,733
3.444
4.034
1,213
1,779
17,601
13,349
387
856
2,666
780
278
587
1.784
6,216
252
28, 7%4
2.319

742

gos

10,327

23,362

996
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1.379,9593.

1,438,158,

1,684.532

636,227.

1,114,322,

11,024,831

7,684,939,

210,321

387.451.

1,248,057.

408,818

134.648.
264 ,707.
986.227.
3,893,549.
113,5876.
18,010,794.
1,051,893,
319,975,
4,262,399,
337,407.
6,218,637.
14,323,380.

623,870.

00

00

.00

(o] 8)

00

.00

00

.00

00

00 -

.00

00
00
co
00
C0
v0
co
00
o0
o0
o]
00

o



SOUTH CAROLINA
SOUTH DAXOTA
TENNESSEE
TEXAS

UTAK

VERMONT
VIRGINIA
WASHINGTON
WEST VIRGINIA
WISCONSIN
WYOMING

PUERTO RICO
GUAM

AMERICAN SAMOA
NORTHERN MARIANAS
VIRGIN ISLANDS

TRUST TERRITORY {PALAU)

678
419
1,258
14.268
2,431
2,728
1,319
4,010
2,701
3,423
360
873
379
39

62
140

320

13¢

283,122.
174,967.
524.087.
6,262,838
1,023,497
1,708,752
677,988
2,039,688
1,278,779
2,016,295

225,485

225,004.
158, 264.
22,967.

25,890.

66,141

133,627.

00

00

00

.00

.00

.00

.00

.00

.00 .

l°°

.00

00

00

co

0o

.00

00




| state | FY 1990 Allocation | FY 1991 Estimste |

Dffice of Special Education Programs

Alabama

| Alaska

§ Arizona

Arkansas

i California

Colorado

! Connecticut

Delaware

District of Columbisas
Florida

:Georgia

-Hawaii

} 1daho

! I1linois

{ Indiana

| 1owa

Kansas

Kentucky

Part H Allocations

$ 1,163,960
388,764
1,249,449
677,333
10,061, 348
1,025,863
914,070
388,764
388,764
3,544,488
2,031,998
388,764
388,764
3,445,848
1,551,947
723,365
743,093
979,831

137

8 1,714,148
572,528
1,840,045
997,498
14,817,208
1,510,774
1,346,139
572,528
572,528
5,219,918
2,992,495
572,528
572,528
5,074,652
2,285,530
1,065,289
1,094,343
1,442,983



| State | F¥ 1990 Allocation FY 1991 Estimate

Louisiana
| Maine
Maryland
‘Massachusetts
:Michigan
§ Minnesota
Mississippi
| Missouri
Montana
Nebraska
Nevada
New Hampshire
| New Jersey
§ New Mexico
gNew York
ENorth Carclina
fNorth Dakota
Ohio
»;Oklahoma
Oregon
Pennsylvania

Rhode Island

$ 1,400,698

388,764
1,440,154
1,663,739
2,702,755
1,288,905

789,125
1,453,306

388,764

460,323

388,764

388,764
2,216,127

519,508
5,273,988
1,854,445

388,764
3,077,589

894,342

762,821

3,169,654

388,764

135

s 2,062,788

572,528
2,120,894
2,450,166
3,980,309
1,898,152
1,162,134
2,140,263

572,528

677,911

572,528

572,528
3,263,660

765,072
7.766,929
2,731,015

572,528
4,532,322
1,317,085
1,123,396
4,667,905

572,528

o vuegn (rum 72 e 7SS e e < B s e 12 £ 7 o a7t pre s 1 s L e




FY 1990 Allocation

FY 1991 Estimate

South Carolina

! South Dakota

Tennessee

Texas

Utah

Vermont

Virginia

! Wwashington

West Virginia

! wisconsin

!Hyoming

| Puerto Rico

: . American Samoa

;Northern Marinas

;Guam

EVirgin lslands

fPalau

Secretary of the
Interior

Totsl

$ 1,045,591

388,764

1,348,089
5,786,920

683,909
388,764

1,782,108
1,407,274

427,443

1,387,546

388,764

1,361,241

120,662
B8O, 441
321,764
241,323
31,010

971,911

78,520,000

134

117,108,300

s 1,539,827

572,528

1,985,312
8,522,316
1,007,183

572,528

2,624,486
2,072,472

629,489

2,043,419

572,528

2,004,681

177,697
118,464
473,858
355,393

45,668

1,431,320



Posted: Fri, Jul 20, 1990 10:40 AN EDT Msg: GGJA-4336-4963

rom:  SEP
.o . DIRECTORS

-C: SEP
Subj: CHAPTER 1 CONGRESSG NOTIFICATION

OFFICE OF SPECIAL EDUCATION PROGRAMS
CONGRESSIONAL NOTIFICATIOM OF GRANT AWARDS
Under The Hawkins - Stafford Elementary and Secondary
School Improvement Amendments of 1888
{Formerly referred to as the P.L. 85-313 Program)

o We mre pleased to inform you that a total of $146,389,C000 for
fiscal vear 1991 has now been alloceted to St=te agencies on
sehalf of children with handicaps enrolled in schools operated or
supported by those egencies. These funds are suthorized under
Section 1221 of Chapter 1, Title I of the Elementary and
Secondary Educetion Act of 1965 es emended by the Hauvkirs -
Stafford Elementary and Secondary School Improvemzaut Amu:dments
>f 1988B. 4 State listing of children counted »2ad do’lars

allocated is enclosed for your information.

The emounts listed include local educational sgency (LEA;
programs for children with handicaps who have left State-operated
or supported schools end are being educeted in LEA speciel

education programs.

..-\mong the many waye in which these Federal funds may be used are
the provision of enriched instructional services; employment and
inservice training of teachers, teacher aides, and other project
staff members; preschool services; workstudy pregrams; and perent

counseling.
Additional information about this program for children with
handicaps may be cobtained from the coordinetor for Chapter 1
{89-313) in your State educational agency or from Mr. William

Tyrrell, Division of Assistance to States, Office of Special
Education Programs, Washington, D.C. 20202; telephone: (202)

732-1025.

Your continued interest in this significant program for the
education of children with handicaps is greatly appreciated.

Sincerely,

Robert R. Davila
Assistant Secretary

Enclosure




UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

. ] OFFICE OF SPECIAL EDUCATION PROGRAMS
Hawkins - Stafford Elementary and Secondary School Improvement
Anendments of 1988
State Operated Programs for Handicapped Children
FISCAL YEAR 1991
HANDICAPPED

ALLOCATIONS TO STATE AGENCIES

“TATE NUMBER OF CHILDREN TOTAL ALLOCATION
'ATIONAL TOTALS 268,364 s 146,389,000.00
yLABAMA 858 358,287.00
.LASKA 3,024 1,894,159.00

) \R1ZONA 1,589 733,228.00

_ \RKANSAS 3,427 1,431,059.00
TALIFORNIA 4,179 1,970,083.00
*OLORADO 5,067 2,813,936.00
SONNECTICUT 4,576 2,866,293.00

JELAWARE 2,863 1,754,595.00
JISTRICT OF COLUMBIA 3,140 1,966,818.00
TLORIDA 7,956 4,007,065.00
SEORGIA 2,911 1,225,887.00
JAWATI 1,132 548,532.00
IDAHO 456 190,418.00
ILLINOIS 46,209 24,727,529.00
INDIANA 9,698 4,562,539.00
IOWA 1,458 744,830.00
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- QANSAS

2,733 1,379,593.00

EENTUCRY
LOUISIANA
MAINE

MARYLAND

MASSACHUSETTS

MICHIGAN
MINNISOTA
MISSISSIPP]
MISSOURI
MONTANA
NEBRASKA
.EVADA

NEW KAMPSHIRE
NEW JERSEY
NEW MENICO

NEW YORKL

NORTH CAROLINA

NORTH DAKOTA
OHIO
OKLAHOMA
OREGON
PENNSYLVANIA

RHODE ISLAND

17,601
13,349
387
B56
2,666
780

276

14:

~t

1,438,158.00
1,684,532.00
636,227.00
1,114,322.00
11,024,831.00
7,664,839.00
210,321.00
357,451.00
1,248,057.00
405,918.00
134,648.00
264,707.00
986,227.00
3,B93,549.00
113,576.00
18,010,794.00
1,051,893,00
319,875.00
4,262,359.00
337,407.00
6,218,657.00
14,323,350.00

623,870.00



SOUTH CAROLINA 678 283,122.00
SOUTH DAKOTA 419 174,967.00
TENNESSEE 1,255 524,067 . 00
TEXAS 13,268 6.262,838.00
UTAE : 2,451 1,023,457.00
VERMONT 2,728 1,708,752.00
VIRGINIA 1,319 677,988.00
WASHINGTON 4,010 2,059,688.00
WEST VIRGINIA 2,701 1,278,779.00
KTETAETY 3,423 2,014,295.00
WVOMING 360 225,495.00
PUERTO RICO 975 225,004 .00
CUAM 379 158,264 .00
AMERICAN SAMOA 55 22,967 .00
NORTHERN MARIANAS 62 25,890.00
VIRGIX ISLANDS 140 66,141.00
TRUST TERRITORY (PALAU) 320 133,627.00
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STATE DIRECTORS OF SPECIAL EDUCATION (11/90)

DR. BILL EAST
ALABAMA PROGRAM FOR EXCEP-
TIONAL CHILDREN & YOUTH
50 N.RIPLEY ST (GORDON PERSONS BLDG)
MONTGOMERY, AL 36130-3901

MR. JIM RICH

OFFICE OF SPECIAL SERVICES
ALASKA DEPARTMENT OF EDUCATION
PO BOX F

JUNEAU, AK 93811

MS. JANE FRENCH

DIRECTOR

SPECIAL EDUCATION
DEPARTMENT OF EDUCATION
PAGO PAGO, AM SAMOA 96799

DR. KATHRYN A. LUND, DEPUTY ASSOCIATE
SUPERINTENDENT, SPECIAL EDUCATION
ARIZONA DEPARTMENT OF EDUCATION
1535 W. JEFFERSON

PHOENIX, AZ 85007-3280

MRS. DIANE SYDORIAK, ASSOC. DIRECTOR
SPECIAL EDUCATION\DEPT. OF EDUCATION
EDUCATION BLDG, ROOM 105-C

#4 CAPITOL MALL

UTTLE ROCK, AR 72201

DR. PATRICK CAMPBELL, ASST. SUPT.
AND DIRECTOR, SPECIAL EDUCATION
CALIFORNIA DEPT. OF EDUCATION
721 CAPITOL MALL

SACRAMENTO, CA 95814

DR. BRIAN MCNULTY, EXECUTIVE DIRECTOR
SPECIAL EDUCATION SERVICES UNIT
COLORADO DEPARTMENT OF EDUCATION
201 E. COLFAX AVE.

DENVER, CO 80203

DR. DORIS A. WOODSON, ASST. SUPT.
DIv. OF SP.ED. & PUPIL PERSONNEL SVS.
D.C. PUBLIC SCHOOLS

WEBSTER ADM. BLDG-10TH & H NW
WASHINGTON,DC 20001

MR. GOODWIN K. COBB, lil, CHIEF
BRANCH OF EXCEPTIONAL EDUCATION BIA
ROOM 4646, MIB/CODE 523

1951 CONSTITUTION AVE. N.W.
WASHINGTON, DC 20245

DR. CARL M. HALTOM, STATE DIRECTOR
EXCEPTIONAL CHILDREN SPECIAL PROGRAM
DEPARTMENT OF PUBLIC INSTRUCTION

PO BOX 1402

DOVER, DE 19903

MR. ROBERT CONNORS, CHIEF

BUR EDUCATION FOR EXCEPTIONAL STUDENTS
FLORIDA EDUCATION CENTER

325 W. GAINES ST. SU 614

TALLAHASSEE, FL 323995-0400

DR. JOAN JORDAN, DIRECTOR

PROGRAM FOR EXCEPTIONAL CHILDREN
GEORGIA DEPARTMENT OF EDUCATION
1970 TWIN TOWERS EAST-205 BUTLER ST
ATLANTA, GA 30334-1601

DR. STEVE LSPENCER, ASSOC. SUPT.
DEPARTMENT OF EDUCATION
SPECIAL EDUCATION DIVISION

PO BOX DE

AGANA, GUAM 86910

DR. MARGARET DONOVAN, ADMINISTRATOR
DEPT OF EDUCATION\SPECIAL EDUCATION
STATE OF HAWAlI

3430 LEAHI AVENUE

HONOLULU, Hi 96815
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MR. FRANK LIMAURO, ACTING CHIEF
BUR OF SP ED & PUPIL PERSONNEL SVS
CONNECTICUT DEPT OF EDUCATION

25 INDUSTRIAL PARK RD
MIDDLETOWN,CT 06457

MS. GAIL LIEBERMAN

ASSISTANT SUPERINTENDENT

ILLINOIS STATE BOARD OF EDUCATION
MAIL CODE E-216, 100 N. FIRST
SPRINGFIELD, 1L 627770001

MR. PAUL ASH, STATE DIRECTOR
DIVISION OF SPECIAL EDUCATION
INDIANA DEPARTMENT OF EDUCATION
ROOM 229-STATE HOUSE
INDIANAPOLIS, IN 46204

tR 1 FRANK VANCE
SPECIAL EDUCATION DIRECTOR

IOWA DEPARTMENT OF PUBUIC INSTRUCTION

GRIMES STATE OFFICE BUILDING
DES MOINES, A 50319-2146

MS. BETTY WEITHERS

ACTING DIRECTOR, SPECIAL EDUCATION
STATE DEPARTMENT OF EDUCATION
120 E. TENTH ST.

TOPEKA, KS 66612

MS. LINDA HARGAN

KENTUCKY DEPARTMENT OF EDUCATION
OFFICE OF ED. FOR EXCEPT. CHILDREN
ROOM 820, CAPITOL PLAZA TOWER
FRANKFORT, KY 40601

MR. WALTER B. GATLIN, STATE DIRECTOR
LOUISIANA DEPARTMENT OF EDUCATION
SPECIAL EDUCATION SERVICES

PO BOX 84064, STH FLOOR

BATON ROUGE, LA 70804-9064

MR. DAVID NOBLE STOCKFORD, DIRECTOR
DIVISION OF SPECIAL EDUCATION

MAINE DEPT.OF ED. & CULTURAL SVS.
STATION #23

AUGUSTA, ME 04333

MR. MICHAEL LOWDER, STATE DIRECTOR
SPECIAL EDUCATION

STATE DEPARTMENT OF EDUCATION

650 W. STATE ST.

BOISE, ID 837200001

DR. MARY BETH FAFARD, STATE DIRECTOR
DIVISION OF SPECIAL EDUCATION
DEPARTMENT OF EDUCATION

3RD FLOOR-1385 HANCOCK ST.

QUINCY, MA 02169-5183

DR. RICHARD BALDWIN,STATE DIRECTOR
SPECIAL EDUCATION SERVICES
MICHIGAN DEPARTMENT OF EDUCATION
PO BOX 30008

LANSING, M! 48909-7508

MR WAYNE ERICKSON

DEPARTMENT OF EDUCATION

SPECIAL EDUCATION SECTION

812 CAP. SQUARE BLDG,550 CEDAR ST.
ST. PAUL, MN 55101-2233

MS. CAROLYN BLACK, BUREAU DIRECTOR
BUREAU OF SPECIAL SERVICES

STATE DEPARTMENT OF EDUCATION

PO BOX 771

JACKSON, MS 352050771

DR. JOHN B. HESKETT

COORDINATOR OF SPECIAL EDUCATION
DEPT. OF ELEMENTARY & SEC. ED.

PO BOX 480

JEFFERSON CITY, MO 65102

MR. ROBERT RUNKEL STATE DIRECTOR
OFFICE OF PUBLIC INSTRUCTION
SPECIAL EDUCATION DIVISION

STATE CAPITOL ROOM 106

HELENA, MT 59620

MR. GARY M. SHERMAN, DIRECTOR
SPECIAL EDUCATION

NEBRASKA DEPARTMENT OF EDUCATION
PO BOX 54987

LINCOLN, NE 6850943887
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MR. RICHARD STEINKE, STATE DIRECTOR
MARYLAND DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION

200 WEST BALTIMORE ST,

BALTIMORE, MD 21021-2585

MR. ROBERT T. KENNEDY, DIRECTOR
SPECIAL EDUCATION BUREAU

NH DEPARTMENT OF EDUCAT!")N
101 PLEASANT ST.

CONCORD, NH 03301-3860

DR. JEFFREY V. OSOWSKI, DIRECTOR
DIVISION OF SPECIAL EDUCATION
NEW JERSEY DEPT. OF EDUCATION
PO BOX CN 500-225 W. STATE ST.
TRENTON, NJ 08625-0001

DR. )M NEWBY, STATE DIRECTOR
SPECIAL EDUCATION

STATE DEPARTMENT OF EDUCATION
300 DON GASPAR AVENUE

SANTA FE, NM 87501-2786

MR.TOM NEVELDINE ASSISTANT COMMR.
NEW YORK STATE EDUCATION DEFT.

ED.OF CHILD. W/HANDICAPPED CONDITIONS
ROOM 1073, EDUCATION BLDG ANNEX
ALBANY, NY 12234-0001

MR. E. LOWELL HARRIS, DIRECTOR
DiviSION FOR EXCEPTIONAL CHILDREN
NC DEPT OF PUBLIC INSTRUCTION

116 W. EDENTON-EDUCATION BLDG #442
RALEIGH,NC 27603-1712

DR. GARY W. GRONBERG, DIRECTOR
SPECIAL EDUCATION

DEPARTMENT OF PUBLIC INSTRUCTION
600 E. BOULEVARD

BISMARCK, ND 58505-0440

MR. FRANK E. NEW

DIRECTOR OF SPECIAL EDUCATION
OHiIO DEPARTMENT OF EDUCATION
933 HIGH ST.

WORTHINGTON, O 430854017

MS. GLORIA DOPF,INTERIM DIRECTOR
SPECIAL EDUCATION

NEVADA DEPARTMENT OF EDUCATION
440 W. KING-CAPITOL COMPLEX
CARSON CITY, NV 88710-0004

DR. JIMMIE L V. PRICKETT

STATE DEPARTMENT OF EDUCATION
SPECIAL EDUCATION DIVISION

OUVER HODGE MEMORIAL BLDG..RM 215
OKLAHOMA CITY, OK 73105-4599

DR. KAREN BRAZEAU, ASSOC. SUPT.
SPEC. ED. AND STUDENT SER. DIv.
OREGON DEPARTMENT OF EDUCATION
700 PRINGLE PARKWAY SE

SALEM, OR 97310-0290

DR. JAMES TUCKER, STATE DIRECTOR
BUREAU OF SPECIAL EDUCATION

PA DEPARTMEN™ OF EDUCATION

333 MARKET ST.

HARRISBURG, PA 171260333

MRS. LUCILA TORRES MARTINEZ
ASST. SECRETARY OF SPEC. ED.
DEPARTMENT OF EDUCATION
PO BOX 759

HATO REY, PR 009180759

MR. ROBERT M. PRYHODA, COORDINATOR
DEPARTMENT OF ED./SP. ED. FROGRAMS
ROGER WILLIAMS BUILDING #208

22 HAYES ST.

PROVIDENCE, RI 02908-5025

DR. ROBERT S. BLACK DIRECTOR

OFFICE OF PROGRAMS FOR HANDICAPPED
STATE DEPARTMENT OF EDUCATION

100 EXECUTIVE CENTER DRIVE A-24
COLUMBIA, SC 29201

DR. DEAN MYERS, STATE DIRECTOR
SPECIAL EDUCATION SECTION
RICHARD F. KNEIP BUILDING

700 N. ILUNOIS ST.

PIERRE, SD 57501.2283
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MR. JOSEPH FISHER, ASSOC. COMMISSIONER

SPECIAL EDUCATION PROGRAMS
TN DEPARTMENT OF EDUCATION
132 CORDELL HULL BUILDING
NASHVILLE, TN 37219

MS. JILL GRAY, DIRECTOR

TEXAS EDUCATION AGENCY
WILLIAM B TRAVIS BLDG-ROOM 5-120
1701 N. CONGRESS

AUSTIN, TX 78701-2486

DR. STEVE KUKIC

COORDINATOR OF SPECIAL EDUCATION
UTAH STATE OFFICE OF EDUCATION
250 EAST 500 SOUTH

SALT LAKE CITY, UT 84111-3204

MR. MARC HULL, STATE DIRECTOR
DIVISION OF SPECIAL EDUCATION
120 STATE ST.

STATE OFFICE BUILDING
MONTPELIER, VT 05602-3403

MRS. PRISCILLA I. STRIDIRON

STATE DIRECTOR, SPECIAL EDUCATION
DEPARTMENT OF EDUCATION

PO BOX 6640 CHARLOTTE AMALIE,
ST.THOMAS VIRGIN ISLANDS 00801

DR. WILLIAM L HELTON,STATE DIRECTOR
SPECIAL & COMPENSATORY EDUCATION
VA DEPARTMENT OF EDUCATION

PO BOX 80

RICHMOND, VA 23216-2060

MR. JOHN PEARSON, STATE DIRECTOR
SPECIAL EDUCATION SECTION
SUPERINTENDENT OF PUBLIC INSTRUCTION
OLD CAPITOL BUILDING

OLYMPIA, WA 88504-0001

MS. NANCY J. THABET, DIRECTOR
OFFICE OF SPECIAL EDUCATION

WV DEPARTMENT OF EDUCATION
BLDG 6,RM B-304 CAPITOL COMPLEX
CHARLESTON, WV 23305

MR.VICTOR CONTRUCCI, ASST. STATE SUPT.

DEPT. OF PUBLIC INSTRUCTION
DIV.HANTACAPPED CHILDREN & PUPIL SVS
125 S. WEBSTER, PO BOX 7841

MADISON, W 53707-7841

MS. MARGIE SIMINEO, STATE DIRECTOR
WYOMING DEPARTMENT OF EDUCATION
HATHAWAY BLDG-2ND FLOOR

2300 CAPITOL AVE.

CHEYENNNE, WY 82002-0050

MS. MARGARET DELA CRUZ
COORDINATOR, DEPT OF EDUCATION
SPECIAL EDUCATION

LOWER BASIN

SAIPAN, CM 96950

TERUO KAMINAGA

SPECIAL EDUCATION COORDINATOR
DEPARTMENT OF EDUCATION

PO BOX 3, MAJURO

MARSHALL ISLANDS 88960

PETER ELECHUUS

SPECIAL EDUCATION COORDINATOR
PO BOX 278

KOROR PALAU 96340

YOSIRO W. SUTA, FEDERAL EDUCATION
PROGRAM SPECIALIST

NATIONAL GOVERNMENT

FEDERATED STATES OF MICRONESIA
KOLONIA, POHNPE! 96941
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STATE DIRECTORS OF SPECIAL EDUCATION (12/90)
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NAME

DR BILL EAST
MR JM RICH
MRS. JANE FRENCH
DR KATHRYN A. LUND
MRS. DIANE SYDORIAX
MR. GOODWIN KCO8B I
DR PATRICK CAMPRELL
DR BRIAN MCNULTY
MR. FRANK LIMAURO
DR CARL HMALTOM
DR DORIS WOODSON
MR. ROBERT CONNORS
DR JOAN JORDAN
DR STEVEN L SPENCER
DR MARGARET DONAVAN
MR MICHAEL LOWDER
MS. GAIL LIEBERMAN
MR PAUL ASH
MR FRANK VANCE
MS. BETTY WEITHERS
MRS. LINDA HARGAN
MR WALTER B. GATLIN
MR DAVID STOCKFORD
MR RICHARD STEINKE
DR MARY BETM FAFARD
DR. RICHARD BALDWIN
MR WAYNE ERICKSON
MS. CAROLYN BLACK
DR JOHN HESXETT
MR. ROBERT RUNKEL
MR GARY SHERMAN
MS. GLORIA DOPF
MR ROBERT KENNEDY
DR JEFFREY OSOWSKI
DR JiM NEWBY
MR. TOM NEVELDINE
MR LOWELL HARRIS
DR GARY GRONBERG
MS MARGARET DE LA CRUZ
MR. FRANK NEW
DR JIMMIE LV. PRICKETT
DR KAREN BRAZEAU
MR PETER ELECHUUS
DR JAMEZS TUCKER
MRS, LUCILA MARTINEZ
MR ROBERT PRYHODA
DR ROBERT BLACK
DR DEAN MYERS
MR JOE FISHER
MS. JiLlL GRAY
DR STEVE KUKIC
DR WILLIAM L HELTON
MR MARC MHULL
MRS. PRISCILLA STRIDIRDON
MR JOUN PEARSON
MS NANCY THABET
MR VICTOR CONTRUCC!
MS. MARGIE SIMINEO

SPNET USER NAME

ALSE
AKSE

OXSE
OREGONSE

PASE

RLSE
SCAROLINAOPH
SDAKOTASSE
TN.SE

TXSE

UT.SE

VA SE

VT.SE

WV.SE

WA SE
WMVIRGINIADSE
W1.SE

WY.SE

PHONE NOQ.

208/242-8114
907/485- 2070
684/633-1323

512/201-3178
913/206-4048
S02/584-4970
504/342- 263
207 /2095953
301/333-2490
817/T70-7488
S17/373- 433
$12/296-1783
6801/355- 3480
314/737-2068
408 /444-4429
402/471-2471
702/687-3140
603/271-3741
800/633-8833
S0S/827-6541
S18/474-3548
018/733-3821
T0V/224- 2277
814/468-2650
406/521-3331
503/378-3581
680m /588,

T47/7833-6013
808/764-8058
401/277-3808
003/737-8710
805/TT3-3315
815/741-2851
512/453-94 14
801/538-7708
804/225-2402
B802/828-3141
BON/775-5802
206/7536733
J04/348-2696
808/265-1649
07 /TI7. 7414

BEST COPY AVAILABLE
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FAX NUMBER

205/242-9708
007 /4855279

011-884/833- 2269

B02/542-1848
501 /682-4313
202/208-3312
P16/327-3953
303/830-0782
203/638-4218
302/739-3092
202/724-5094
904 /487-2154
404 /651-90416
671/4T7-0146
808/732-3701
208/334-2228
217 JTR20679
317/232-9121
515/242-5068
913/206-7633
802/564-5771
S04/342-7318
207 /2895900
01/323-8168
817 /TO T2
817/373- 7804
812/206-3272
$01/380- 2228
314/751-1179
A05/444-3924
A02/473-2701
702 /6878660
803/271-1953
600 /984-8422
808 /8276696
SIB/ATI- 917
918/7354T62
701/224-2481

614/425-9496
405 /5218285
SC3/378-8434

880-9-830.(1.5 days ¢if)

717/783-8139

401/277-8178
803/734-8524
605 /TTI-4855
815/741862368
512/480 3838
BO1/538-T891
804/371-0249
82/828-3140

206/386-0247
304 /348-0048
608/267-1052
307/TTT6234
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MATERNAL AND CHILD HEALTH

The Office of Matemal and Child Health was created October 1, 1987, but its roots go back more
than 75 years o the Children's Bureau, established by Federal starute in 1912 to “investigate and
repon....upon all matters periaining 1o the welfare of children and child life among all classes of our
people.” Among the issues the Buresu was instructed to look tnio were “the questions of infant
monality, the birth rate, . desertion. . .accidents snd diseases of children...and legislaion
affecting children in the several and terriries.” From these early inquiries Sowed a wealth of
information and new knowledge which influenced States to modemize their laws and encouraged the
child health community to develop and improve services for mothers and children.

TiueVofﬂ!SocialSecuﬁtyAct.mmdinl935.mmdunﬁmmm-8mm2mﬁpm
matemal and child health Fedenlmndswemglﬁdedforwnmofmmmm:
Matemal and Child Health Services, Crippled Children's Services, and Child Welfare Services. For
mmonmmSummvidedmnmmwhichmpidtoxbyomﬁmﬁonofmm
MmemSmMm.mwmmMmmvmmmﬂpmumm.
ugiﬂaﬁvemm:nﬁmﬁwcm;esmntpmmmumnwnmmdm
significant changes in the Nation. Among these were the large numbers of women entering the
wortfomdm‘n;Woﬂd\vunwimmcnsumngmedfordlymmmfmmm _
mim.mormwmomwmmunmdmmmmw
advances in the treatment and prevention of hmdscam&euﬂam. the post-war trend 10
urbanization, and the shortage and maldistribution of skilled health professionals.

Another significant change to Title V came in 1981 with creation of the Maternal and Child Health
Services Block Grant. In 1988, more than $525 million was appropriated for this . 85
percent of which wernt directly to the States. With it, and their own resources, the provide a
variety of services from wellchild clinics to family planning, immunizations to lead poisoning
prevention, services for children with special health care needs, eic.. which serve low-income and
minonty women and children and those who might have no other access o services.

The remainder. known as the Federal set-aside, is used by the Federal Governunent to wmspccm
projects of regional or nauonal significance (SPRANS), which include research; training; hemophilia

diagnosis and oeatment; genetic di screening, counseling, snd referral: and maremnal and child
health improvement project grants which demonstrate and test 8 variety of irtended
improve the health of and services delivery to mothers, infanzs, children. ado and children

with special health care needs. The Office of Maternal and Child Health also provides suppon for
pediatric AIDS health care demonstration projects and for emergency medical services for children.

Matemal and child health improvement project (MCHIP) grants Suppont projects which demonstrase
howSmundlocdagemisMummﬂﬁmmimpwwﬂzhwmmuofmometsmd:mmm
through the creative modificarion of their health care systems. For exam . they may expiore the
effectiveness of outreach techniques, apply innovative methods to identfy individuals at risk.
develop early and effective intervention echniques. or more effectively use primary providers and
specialty services. They may develop sysiems to gather, analyze, disseminate, and store data and
informason so as & increase their use by any pan of the materral and child health community.
SumssﬁﬂmcM&vdoMbyMClﬂ?mmmonldbeuplicableelscwmmmrlmm.

The Office of Matermal and Child Health invites potential applicants © inquire about applicadon
;:nm;n:&rﬁr;nnﬂummﬁummemMmmd and then o make application for

ding. Inquines about possible grant suppon. technical assistance. or programmatic i )
should be addressed 1o the Director, Office of Maternal and Child memMC}?R'SC ;’3{2":'3&
911, Parklawn Building, $600 Fishers Lane, Rockville, Maryland 20857. '

In addition w providing grant support, the Office of Maternal and Child Health is exploring
numerous efforts 10 improve matemal and infant health. For example, it is working closely with the
Health Care Financing Adminustration in a shared goal of cxpm\dmfo:ﬁgibility and the availability of
Medicaid funding for the care of women who are at risk of having low birthweight infants or other
pregnancy complications. ki is working with professional organizanions o encourage provider
panicipanon in publicly-supponed perinatal programs. The Office of Mazemnal and Child Health
provides leadersiup in matemal and child health through its parmership with the Sute MCH Block
Grant agencies. through the Federal grant programs, through its collaboration with other Federal
agenoies. and trough 1ts alliances with professicnal, voluntary and privaie organizauons.

The wisdom gained from the projects and activities supported by the Office of Maternal and Child
Health should be useful for the entire child health community and, when translated into prevenoon
programs and comprehensive health services. should snhance and protect the health of mothers and
children throughout the Naton.

1”-1 4



BUREAU OF MATERNAL AND CHILD HEALTHN AND RESOURCES DEVELOPMENT

OFFICE OF THE DIRECTOR
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OFFICE OF OFFICE OF PROGRAM
PROGRAM SUPPORT
OFFICE OF THE ASSOCIATE OFFICE OF THE ASSOCIATE OFFICE OF THE ASSOCIATE
DIRECTOR FOR MATERNAL DIRECTOR FOR SPECIAL DIRECTOR FOR HMEALTH
AND CHILD NEALTH PROJECTS FACILITIES

OFFICE OF MATERNAL AND CHILD MEALTN

OFFICE OF THE
ASSOCIATE DIRECTOR
FOR MATERNAL

AND CHILD MEALTH

———

DIVISION OF MATERNAL. DIVISION OF SERVICES FOR DIVIBION OF MCN PROGRAM
CHILD AND INFANT MEALTN CHILDREN WITN BPECIAL COORDINATION AND
HEALTH NEEDS SYSTEMS DEVELOPMENT
EARLY CHILDNHOOD MABILTATIVE SERVICES MCH RESEARCHK AND
=t HEALTH BRANCH ™ BRANUH I"| TRAINING BRANCH
CHILD AND ADOLESZE GENETIC SERVICES MCH PROGRAM SYSTEMS
pad  MEALTH BRANCH =4 BRANCM DEVELOPMENT AND
INFORMATION BRANCH
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Children’ ™ xme Gealth Network of Nllincis MCJ-173363
Univers’ « Nlinots Division of Services 07/01/85—06/30/88
for Crip, ed Children Project Director:
2040 Hills Meadows Drive Edward F. Lis. M.D.
sug:i:ﬂeld. L 62702

Sp

(217 738-2340

PROBLEM: Ventilattw-dependent children in Nlinois are deing considered for home discharge insiead
of continued hospitalization. The impect of this inensive home care on the healik, developmennl, and
peychosocial needs of both the patient and his or ber family is, by and large, unknown,

GOALS AND OBJECTIVES: The goa! of the (hildren's Home Health Network of lllinois is o
develop modzals of home health care for ventilator-assisted childres and their families in Illinois in
order 1o facilitate their discharge into the 'ecst /estnictive environment which supports their health,
developmenial, sad psychosocial needs.

METHODOLOGY: The sysiem used w0 implement this program is: a) 10 review litersmre on related
chronic conditions, complex medical technology, and home care; and b) o conduct an indepth
explorsiory survey sad interview of parents, siblings and ventilator-dependent children, equipment
vendory, physicisns. surses, home bealtd agenciss, and reimbursement providens.

EVALUATION: Evaluation will be based os ouicome criteris and reported annually 1o OMCH.

EXPERIENCE TO DATE: The first year of the project was service-oriented and facilitated the
dicharge of five veniilator-assisted children to Sicir homes. The sacond year was a year of transition
and reorganization of stall and objectives. The third year has been oriented towards exploring the
existing circumstances of pediatric bome ventilation and the developmen: of theoretical models, which
address the limitations of the current process of pediamric home ventlation. The extension ineo the
fourth year will consist primarily of the validation of the iheoretical models and networking with the
relevant health professionals, scute care facilities, and community resources which impect the lives of
venulawr-dependent children and their families
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Ventilator-Aasisted Care Program of MCJ-223289
Louisiana 07/01/83- 06/30/88
Children's Hospital Project Director:
200 Henry Clay Avenue A Joanne Cates. M.D.
New Orieans, LA 70118
(504) 899-9511, ext. 509

PROBLEM: When an individual requires long-ierm respiratory suppont through the use of a mechanical
aid for dreathing, for a period greeser than three months because of chronic respiratory failure or
insufficiency, that individual is considered o be ventilator-assisied. Ventilsior assistance is an
intervention designed to promotz Jptimal growth and development. When medical stability is achieved
while using the ventilator, intensive care is no longer necessary. Options o hospitalization, however,
are neither encoursged financially nor inclusive of the suppen sysiems necessary for long-term )
commumen:s by home caregivers and community providers.

The Veniilawr-Assisted Care Program (VACP) of Louisians is funded by SPRANS . Three
organizations founded the consoraum: Children's Hospual, Handicapped Children's Services Program,
and the Pediatric Pulmonary Center a2 Tulane Medical Center,

GOALS AND OBJECTIVES: The goals of the program have been to develop 8 model for care and
services, dsvelop and network service resources for ventilator-assisted individusls (VAls), and
coondinaie education and training resowrces. The objectives hove varied from year o year but have
included acuvitias designed 1o moet these goals as well a3 t0 provide for evaluation.

METHODOLOGY: During the curren: year, the organizational structure of personnal includes a full
ume program coordinaior and nurse consuliant. The direcwor. an interdisciplinary team of six other
hospital-based swafl, and = secretary are all pant-time. In sddition, there are two consultant medical co-
directors to the project, an education consultant, and s ¢ .sultant. The Core Inwrdisciplinary
Team (CIT) of piofessionals meets weekly. Ongoing acuviiies of the CIT include continustion of
model development, interdisciplinary problam-soiving, training and education, and research design.

An advisory council of 16 members representing State, private, and congumer concerns moets monthly
0 address the full specrum of service noeds. Council members consider solutions 10 saewide impact
regarding financial and liability questions; training, quality assurance, and servics provision; residential
and respite provisions, and other issues. The members have convinced the State of Louisiana Department
of Health and Human Resources 1o implement a service contracs 0 meet the needs of VAT's for case
management, truining and education, policy and advocacy, and respite and residential services. State
policy development and advocacy have also been pursuad through other formal linkages: the State
Deparonent of Education’s Low Incidence Neswork, and the Louisians Council on Developmental
Disabilities’ Group for Underserved Persons with Developmental Disabilities.

EVALUATION: Two evaluation projects are underway. The Center for Health Adminisoation
Studies (CHAS) at the University of Chicago is evaluating all three SPRANS for ventilator users. The
VACP provides annual site visits and atends executive and advisory meetings. Regular contact with
CHAS is mainuined, Reports of project activities are submined quanerly, as requested. The
mnﬂmemofﬁmﬂymkwummwnnymlunluinmimiondﬁomeomu
of the Louisiana populstion. The iniemal program evaluation has been opesative for two years
measuring ouicome (family stress, satisfaction, home care preparation, and community involvement),
and costs of care. Of the 43 families foliowndr3S are ivoived as volunieers in the study.
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TO DATE: The program has worked with 43 families. The populaion has increased
over 400 percent since the time of the onginal proposal. The VACP mode! of care and services
developed over the lgat three years emphasized coordinaied, interdisciplinary management of the many
issues and phases of hospitalization, in order 10 reduce length of stay (1.LOS) and subsequent costs in
financial and human resources. The LOS was associsted with ume required for medical stabilizauon,
discharge planning, family and caregiver zaining. and someumes, medical placement. The LOS for this
populsuion sverged 155 days per admission. This figure was based on the records of hospital
sdmissions for 20 VAls from 1978 so June 1985. More recent information on hospitalize. ons within
the third VACP yesr (July 1, 1985 w0 March 31, xm;mmmanwmmysm
Mwm:vmum.mwsmmmmmmnmam
discharged pasients. mummnMamLos-samm

il

Neither 8 sysiem of case management nor adequsie service in case management bas been o ‘shie for this
population in Louisians. The VACP Office has remained involved with families post-discl...ge,
assistance (0 work through problems and issues in amvices. Medicaid

interpersonal support, shared information regarding case management issues, advocacy, and project
consultation. Efforts to eacourage pareni-to-pareat support included: a) an informal network for
parent-to-parent contact; d) the coordinator's consuliation 10 astional SKIP (Sick Kids Need Involved

People): and c) a new, goneric, parent support program ai Children's Hospital, the Education and
Sum“n‘hom (ES?).anmhmw ific parent groups involving SKIP of Louisiana,
&

The program has generated ideas and interests for the developmen: of owher local programs (MCH or
oherwise funded) o meet the needs of children and adolescents with complex medical needs, and it
works in cooperation with these programs 1o carry out our mutual goals.
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A Model for Home and Community Care for Children

Who Are Technology Assisted MCHIP
Coordinating Center fur Home and Community Care MCJ-245023
{CCHCC) 10/ 1/87=6/30/90
P.O. Box 613 Project Dtrectoris):
Milersville. MD 21108 Joanne Kaufmnan
{301) 987-1048

SROBLEM: The drxmaiic medical advances enabling children with complex medical needs o remain alive

have been widely documented. Considerable professional and public anention has been devoied 1o recent

innovasions that have supporied the initial survival and continued progress of children who are assisied by

echnology.

The social and economic consequences of these innovations have been and continue to be debased by health

care planners and policymakers. These advances in medical technology and changes in heaith care policy have

enabled children who sre technology assisted, and have hisworically remained in hospaals, o receive care at

home. Dilemsmas in finding a balance between agempting to integrate the child with chronic illness inwo the

family while maintaining iniensive levels of medical care a1 home have stimulazed discussion regarding

family-ceniered, comprehensive care in the community.

As some children are assimilatad into their families and policies begin 0 be refinad, an additional ier of

; )

1. Public-privase collaboration for financing care at home:

2. Education of professionals and families in family-centered. community-tased care management: and

3. mmmmmmuwuuymmrummmwpnmu‘mnm
an opuon.

GOALS AND OBJECTIVES: The goals of the program are to:

1. Deveiop a mode! for public-privaie sector collabaration in the financing and application of medical care
management services, in onder to achieve maximum health benefits at home in a cost-efficient manner,

2. Develop a methodology for educating professionals in supporting and udlizing family-centzred,
comprehensive case management in order 0 maximize care for children with special health needs:

3. Idenufy and analyze the most desimabic options 10 the almost exclusive relisnce on hospitalization and
the child's biological [amily's home for care of the child with medically compiex needs in order 1o
maximize the child's growth, development, and health potential in the least reserictive sewng: and

4. Continue providing family-centered case management services 1o children funded by both Medicaid and
by third-party payers in order to maximize normalized psychosocial adaptation to home, growth and
development, and physiologic stability.

METHODOLOGY: The Coordinating Center for Home and Community Care is exploring four directions in
addressing these concerns. CCHCC is refining the public-private funding mux for delivery of case
management services and other needed services, educaning professionals in supporting and utilizing family-
centered, comprehensive case management, analyzing aliematives 10 exclusive reliance on a hospital or the
child's biological parenss’ home for care, and cononuing 10 provide quality-assured, cost-effective, and family-
cenizred care management.
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. EVALUATION: The evaluation plan for this project involves both process and ouicome evaluations. The
pmwmwmmnvolmmmﬂo{mpawpcnmwm:m. Exch objecove
and acton Sep has associated performance indicators and tmelines. Momioring how these objectives are me:
withun the esmblished timelines constitutes the process evaluauon.
Bmde\rllulﬁmobpcﬁmdmmjmmn:

1. MMNWMNﬂmmmMﬂmm‘mwmﬂtmm;

2. Documxlhmha'mdmdmmymmummmmnwenumetrpcsof
services they requure, on a county-by-county basis ;

3. Document the utilization and costeffectiveness of the case managemea: model;
mammmmm&mmmwmduuammmmm
mmmmmmmyhmummm

5 mmmmmmunmumumuthm
collaboranan in financing services for children who are technology assisied; and

6 mumrmm-mmrummhmmmmnm:

Over me.

EXPERIENCE TO DATE: The CCHCC staff assined the Maryland Assistance Program and Children's
MmmWﬁmmmdummwMNNMnﬂﬁA for an
mccuccmm.mqazsmmmmmamm those companies
with exisung case management practices with an emphasis oa children. Responses from the survey have
been annotated.
mcaaccmm-mmmm:mwwmmaNmmm
mmmm«mwmuw;mmmmmmm.mumuy
visits far the second month after discharge, and monthly visits thereafier for 3 months.

mccammmﬁmﬁmuommdwmcmmmmcm
mem.wu-mdmmmumnmdnmma
community living alternatives for children. The CCHOC conducied a liserature search and program review of
nzmydmmmwmammuwm. The CCHCC convened the panel of
experts fora 1-day "think tank" to discuss options, policy, darriers and consmraints, and the methods 10

The CCHCC is presently providing case management services for 86 children. Children served are funded
through mMmMWMMWﬁmMMMMTm-M Waiver,
and through privase third-party payers.
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RESNA Technical Asaistance Project
Suite 700. 1101 Connecticut Avenue. N.W . Washington. D.C 20036
202/857-1140 \ ce/TDD. FAX 202/223-4579

RESNA, an interdisciplinary assodation for the advancement of rehabilitation and assistive
technologies, has been awarded a contract by the National Institute on Disability and
Rehabilitation Research (NIDRR). The purpose of this contract is to provide technical
assistance and information to States on the development and implementation of a consumer-
responsive statewide program of technology-related assistance under the Technology-Related
Assistance for Individuals with Disabilities Act of 1988 (P.L. 100-407). The purpose of this
act is to provide discretionary funds to States on a competitive basis to develop such a
system.

States currently receiving funding under P.L. 100-407 are:

Alasxa Indiana  Maryland Nebraska North Carolina  Vermont
Arkansas  Jowa Massachusetts Nevada Oregon Virginia
Colorado  Kentucky Minnesota New Mexico Tennessee Wisconsin
Dlinois Maine Mississippi New York Utah

NIDRR will be funding additional states each year. It is hoped that all 50 stztes and territories will
be funded by 1995.

.‘n'u's contract provides RESNA the resources to:
*Develop technical assistance plans for the States receiving funding under P.L. 100-407;
Produce a directory of expert consultants in assistive technology services;

ePublish a newsletter A.T. Quarterly, and other written materials on the delivery of assistive
technology services;

eProvide States access to an electronic bulletin board designed to share information among states
and interested parties;

eDesign an evaluation package to analyze States’ progress towards the development of a consumer-
responsive assistive technology delivery system;

eHost three meetings especially designed to meet the needs of States as they develop their state
systems;

oBring together an office of professionals in the area of assistive technology who can provide on-
going support to States and individuals;

*Organize a library of information which will foster the development of assistive technology
services; and

eProvide technical assistance to states and other interested parties through visits, telephone or by
. mail on developing consumer-responsive systems of assistive technology.
Please feel free to contact our office if we can be of assistance to you.
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. INTRODUCTION

This is an outline of the federal laws and rules that define three programs: Medicaid,
special education (including early intervention), and vorarional rehabilitation. These three
programs are the principal sources of federa! support for assistive technology funding. This
outline identifies and interprets specific sections of the laws and rules that are resources for
assistve technology funding.

Understanding the scope of these laws and rules is essential. Every state participates
in these programs, and therefore, must follow these federal criteria. In addition, each
program requires states to submit a "state plan” that follows federal program criteria in
exchange for federa! financial assistance. They also must be reviewed and understood.

Reading and undesstanding this outline cannot substitute for reading the applicable
laws, ruler, and state plans. Instead, the outline is merely a tool to0 aid a careful and
comprehensive review of the Medicaid, special education, early intervention, and vocational
rehabilitation programs operating in each state.

Public Law 100-407, the Technology Related Assistance for Individuals with
Disabilities Act requires that these programs be reviewed. The "Tech Act” presents two
formidable challenges to the State and Federal governments.  Congress recognized that
assistive technology devices and ser-ices have enormous potental to improve the lives of
individuals with disabilities. Congress also recognized that access to assistive technology is
frequently blocked because of a lack of resources; of trained personne! to determine the
need for technology: of information about its potential; and of coordination among state

. and federal programs that may provide assistive technology funding. The Tech Act’s 1two
challenges are first to identify these bamiers, and then to eliminate them.

This outline will assist states funded under the Tech Act to meet both challenges in
relation to assistive technology funding: barrier identification and remowval.  First, it
provides a means 10 identify funding bamiers by supplying a standard -- the federal laws
and rules -- against which state and local laws, rules, interpretations and practces can be
measured. A companson will result in the identification of state- or locally- created
assist ve technology funding barriers; i.e., those state laws, rules, interpretations and
pracuces that create funding barriers where the comresponding federal laws and rules
support funding.

Second, the outhine will aid state Tech Act staff’s efforis 10 remove and/or overcome
these state leve] funding barriers. By providing information about the full scope of each
program in relation to assistive technology funding, Tech Act staff can negotiate the formal
climination of the barmers with responsible state and local government agencies and/or the
state legislature. Aliemately, through public education and recruitment and training of
advocates (another mandatory responsibility of Tech Act staff), these barmiers can be

overcome through advocacy.

. .-~~~ °~- -~~~ v - ]
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. E N 1

OUTLINE OF THE MEDICAID ACT & RULES
I. OVERVIEW

®*  Medicaid is the largest and perhaps the most important source of public funding
for assistive technology for many individuals with disabilities.

*  The Medicaid program was established in 1965 when Title XIX was added to the
Social Security Act. (42 U.S.C. Section 1396 er seq.; 42 CF.R. Pans 430 1o 456).

*  Medicaid is one example of "cooperative federalism,” in which the federal and
state (or federal, state and local) governments share vesponsibilities for providing benefits to
the poor, in this case: medical assistance. The federal government sets general program
criteria, and provides financial assistance to the states. The states, or state and local
governments, are responsible to administer the program, and meet part of the program’s
costs.

*  Medicaid will not directly supply medical services or a cash grant to recipients.
Instead, it operates by providing reimbursement to providers of covered medical equipment,
services and supplies to cligible persons. Emphasis is added because not all medical
services are included, and not all poor persons are eligible. State plan requirements
.penain.ing to individual eligibility and scope of coverage are discussed below.

. STATE PLAN REQUIREMENTS

¢  Swates must choose to participate in the Medicaid program. They do so by
submitting a state medical assistance plan to the Health Care Finance Administration within

the U.S. Deparment of Health & Human Services that meets criteria established by the
federal government. (42 U.S.C. Secton 1396a(a)).

*  The state plan must include more than four dozen provisions. Of greatest
impontance is that the plan assure that the Medicaid program be administered on a state-
wide basis (Section 1396a(a)(1)); designate a single state agency which will be responsible
for administration of the program (Section 1396a9a(5)); that persons eligible for services
have freedom of choice in the selection of their care or service provider (Section
1396a(a)(23)); and that it provide an opportunity for individuals to challenge the denial of
eligibility or coverage or the failure to make decisions in a timely manner (Section
1396a(a)(3)). The state plan also mus! provide assurances regarding the state’s financial
contribution to the program, and identify the services, both mandatory and optional that
will be part of the state’s Medicaid program.

o
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* If approved by the Secretary of HHS, the state becomes eligible to receive .
federal financial assistance 10 meet the costs of the program outlined in the state plan (42

U.S.C. Section 1396a(b)). The federal government’s share is between 50 - 80 percent of

the state’s total costs, based on the state’s per capita income (42 U.S.C. Section 1396b(a)(1);

1396d(b)). The state, or the state and local governments, must supply the balance of the

program'’s costs (20 to 50 cents of each dollar of Medicaid costs). Seec Chart on the

following page which lists the federal share of each state’s costs.

®  Despite the large number of federal program criteria, the states retain
extraordinery control over the operation of their Medicaid programs. This conwol includes
whether to participate at all; what services beyond the mandatory minimum to cover; which
groups of persons to include; enrollment of and reimbursement mate setting for providers;
all eligibility and coverage decisions; and the administrative process for reviews of
eligibility and/or coverage denials. In addition, there ure minimal requirements imposed on
the states when they seek to change their state plans, whether to increase or decrease
coverage.’

¢ The state plan is an important document to review. First, it must be reviewed in
terms of the federal program criteria: does it in fact comply with them? Second, the state
plan must be compared with the state’s day to day administration of the program: does
the smte in fact comply with the plan, i.e., the promises it made to the federal government
in exchange for federal financial assistance?

1. INDIVIDUAL ELIGIBILITY CRITERIA .

®  Under federal law, there are four groups of poor people who may be eligible for
Medicaid services. One group, the "categorically needy,” must be eligible for services,
according to the federal law. The other three groups, known as the "optional categorically
needy,” "medically ncedy,” and “"waiver” populations are made eligible if the states exercise
options made available in the federal law. Each group may include a different population,
and may be eligible for different Medicaid services. (Services eligibility and scope are
described in Secton IV.)

®*  The four groups all but defy simple description. They are defined in an almost
impenetrable mass of words and numbers found at 42 U.S.C. Section 1396a(a)(10); 42
C.FR. Pan 435. In general, they consist of two groups: families with children; and the
aged, blind and disabled.

'By being able 1o control provider enroliment and reimbursement rates, Medicaid's “statewideness”
requirement may be a promise pnfulfiiled. Care may be staled on the staic Medicaid plan, but not be
availabie or accessible decause no provider is willing to offer the service a the state-sel reimbursement rate.
mm.mmmmmmmmm&cnmﬁammmmnmm

persons.

Provider licensure and reimbursement raie are valid issues for Tech Act siaff and advocates w explore
where services are unavailable 1o large numbers of persons.
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© OBRA-87. The Omnibus Budget Reconciliation Act of 1987 requires nursing homes 1,
. recerve federal funds to place residents with disabilities who do not require 24-hoyr
nursing in less restrictive settings. Question Seven addresses this issue.

o Medicaid Technical Amendment of 1988 within P.L. 100-146. States have the option 1,
include special education-related services under P.L. 94-142 and early intervention ang
family support services under P.L. 99-457 in their state Medicaid plan in order 1o rece..
féderal matching funds. These rwo federal laws are described in this question under
*Education.”

Table 1.
Federal Medicaid Matching Rate for Medical Assistance by State (FY 1990)

State Rate State Rate
Alabama 7321 Nebraska 6112
Alaska 50.00 Nevada $0.00
Ariona 6099 New Hampshire 000
Arkansas 74.58 New Jersey $0.00
California 50.00 New Mexico 7225
Colorado 52.11 New York $0.00
Connecticut 50.00 North Carolina 6746
‘ Delaware 50.00 North Dakota 67.52
Florida 54.70 Ohio 59.57
Georgia 62.09 Oklahoma 68.29
Hawaii 34.50 Oregon 62.95
Idaho 73.32 Pennsylvania 56 86
[linois 50.00 Rhode Istand 55.18
Indiana 63.76 South Carolina 7307
lowa 62.52 South Dakota 70.50
Kansas 56.07 Tennessee 69.64
Kentucky 72.95 Texas 61.23
Louisiana 73.12 Utah 7470
Maine 6520 Vermont 6277
Maryland 50.00 Virginia 50.00
Massachuserts S0.00 Washington 5388
Michigan 5454 West Virginia 76.61
Minnesota 52.74 Wisconsin §9.28
Missippippi B0.18 Wyoming 65.95
Missoun 59.18 Districx of Cojumbia 50.00
Montana 7138 Puerto Rico S0 00

. Source: U.S. Department of Health and Human Services. December 1989.
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A. Cateporically Needy

*  Congress presumed that cerain “categories” of people will be unable to meet
the costs of their medical care needs. The Medicaid Act requires states to make these
"categarically needy” people eligible for services. The Act siates further that states must

offer 8 minimum list of medical services to categorically needy persons.

*  The categorically needy meet the family characteristics and financial
standards set forth in onc of two federal cash benefits programs. In general, mandatory
Medicaid eligibility is required for two groups: families with children, and the aged, blind,
and disabled.

1. Families with Children:

* recipients of Aid To Families With Dependent Children ("TAFDC")
cash assistance;

¢  persons who are not receiving AFDC because of small income or
recourse issues but who otherwise would be eligible;

*  children receiving adoption assistance or foster care maintenance
payments under the Child Assistance & Child Welfare Act of 1980
(Tide IV-E of the Social Security Act);

* g5 of April 1, 1990, pregnant women and children under age 6
with incomes not greater than 133 percent of the federal poventy rate.
Children covered under this provision are entitled to all Medicaid
services; coverage for pregnant women may be limited by the states to
prenatal care, and all pregnancy related care through delivery.

2. Aged, Blind & Disabled:

* recipients of Supplemental Security Income (SSI) disability
benefits, although some states, known as "209(b)" states, do not
automatically offer Medicaid upon SSI eligibility. Instead, they may
apply a somewhat sticter disability test. 3

i The 209b states are:

C X Mi . Ohi
Hawaii Nebraska Oklahoma
HMinois New Hampshire Uwh
Indiana Nonh Carolina Virginia

Minnesota North Dakots
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. B. Optional Cateporically Needy

¢ The Medicaid Act allows states the option of increasing the groups of
persons who may be considered “categorically needy.” This option grants states the
opportunity to incrementally increase the scope, and concurrently, the cost of their
Medicaid programs. If included in the state plan, these additional groups will become
eligible for the same services as the categorically needy (42 US.C. Sections
1396a(a)(10)(A)(ii); 1396a(e)).

*  There are now eleven groups of persons who may be considered “"optimally
categorically needy.” Common 10 all is that they meet the AFDC and/or SSI program
criteria (e.g., single women with children; aged, blind or disabled), but have family
characteristics that make them ineligible for cash assistance provided by these programs.
Thus, they may be as poor, and as unable 10 meet the cost of their medical care needs as
the categorically needy, but they do not “fit" those programs’ eligibility criteria.

C. Maedically Need

®*  The Medicaid Act also allows states the further option of expanding their
Medicaid programs 10 include groups of persons who may meet the family characteristics
of the categorically needy programs, but who cannot meet the strict financial limits on
income and resources imposed by those programs.

*  Because these people are viewed as having "excess” income, the federal law
allows states 10 impose a "spenddown,” a form of "deductible.” The medically needy may
be required t incur some medical costs prior 10 becoming eligible for Medicaid.

* In addition, the states have the option of offering different Medicaid services
to the medically needy than they do to the categorically needy (42 U.S.C. Section
1396a(a)(10)(C)).

D. Waivers

*  The Medicaid Act’s most flexible eligibility option is &8 waiver. This option
allows states to securc federal approval to "waive” certain program requirements, such as
financial needs tests, statewideness, or provider freedom of choice.

*  Waivers may targer specific groups of individuals as wel! as specific
services. Common to all, however, is that the waivers must be shown to allow individuals
or groups of persons (such as technology dependent children) who would otherwise be
eligible for institutional care to remain in the community; or who are currently in an
institutional serting to be discharged to the community (42 U.S.C. Section 1396n).

* OBRA in 1981 authorized the Home and Community Board Services Waiver
Program. Case Management and an amay of support services to maintain an individual
with mental retardation or related conditions (cerebral palsy, epilepsy, autism) in a

Outline O1 Federa!l Laws And Rules
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community living situation are authorized under this waiver program. Long term Suppons
t0 sustain a supporied employment situation and assistive technology devices and services
are also reimbursable under this waiver program sometimes referred to as the "2176
waiver”. Federal support for 2176 waivers grew from $1.25 million in FY 1983 10 5248
million in FY 1988. As of 1988, 36 states offered services to over 29,000 individuals with
developmental disabilities through this program.

* A second type of waiver option for states is the Medicaid Model Wuiver
Program. Similar in purpose to the Home and Community Based Waiver, this program
allows Medicaid coverage at home for ventilation dependent children in order to avoid care
in an institutional setting at an equal or higher cost. Technology devices and services arc
authorized for reimbursement under this waiver program. The Model Waiver sometimes
referred 1o as a Katic Beckett Waiver tends to have a narrow eligibility criteria. However,
it remains a visble option for pursuit by states secking 10 expand family support optons in
the home for children with severe multiple disabilities.

*  Waivers have significant potential 10 assist individuals with disabilites avoid
unneeded institutional care, and to assist states redirect their Medicaid costs. Barriers to
their use include a failure by staic Medicaid agencies to aggressively scek waivers, and
extraordinary burcaucratic barriers imposed by federal officials.

IV. SERVICES

*  The Medicaid Act lists mandatory services, which must be provided by the
states 10 the categorically needy. These services define the minimum Medicaid program
the states may operate. The federal law also states a long list of optional services, which
if included in the state plan will be eligible for federal reimbursement (42 U.S.C. Section
1396d; 42 C.F.R. Parts 440.; 44]1.; 442).

A. Mandatory Services for the Categorically Needy

*  The Act lists 11 services that states are required to provide as a condition of
participation in the Medicaid program. These services must be made available 10 the
categorically needy, and if included in the state plan, the optional categorically needy. The
mandatory services constitute basic medical care, including:

® inpatient hospital care; » family planning services
and supplies to individuals
of child bearing age;
* outpatient hospital care;
* physicians’ services;
* laboratory & x-Tay services;
* nurse midwife services;
® skilled nursing facility

services for persons over * home health services,
age 21; incivding medical supplies & equipment,
Outline O Federal Laws And Rules
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¢ carly, periodic screening,
diagnosis & treatment for
persons less than 21;

(42 U.S.C. Section 1396a(a)(10)(A)).
B. Optional Services:

* rural health clinic services

* services 1o pregnant women

¢ In addition to these mandatory services, the Act lists more than 30
additional services that states may choose 0 include in their Medicaid programs. These

include:

* Podiatrists’ Services

* Optometrists’ Services
* Chiropractors’ Services

* Other Pracritioners’
Services

*® Private Duty Nursing
* Clinic Services
. * Denial Services
* Physical Therapy
* Occupanonal Theraoy

* Speech, Hearing &
Language Therapy

* Prescribed Drugs

* Dentures

® Prosthetic Devices
* Eyeglasses

* Diagnostic Services

(42 U.5.C. Section 1396d).

* Screening Sevices
* Preventive Services
* Rehabilitation Services

* Scrvices for Persons Age 65
or Older in Mental Institutcns

* Intermediate Care Facility
Services

* Intermediate Care Facilities
for MR/DD Persons

* Inpatent Psychiatric Services
for Persons Under Age 22

& Christian Science Schools

* Skilled Nursing Facilines for
Persons Under Age 21

* Emergency Hospital Services
* Personal Care Services

* Transportation Services

o
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V. WHAT MAKES MEDICAID A RESOURCE FOR ASSISTIVE
TECHNOLOGY FUNDING ?

A. Introduction

*  The Medicaid Act can and should be viewed as the principal source of
public funding for assistive technology devices and services. It is one of the largest
programs in the federal budget, and one of the largest components of every stat budget.

¢ Medicaid also must be provided without limits set by appropriations. Unlike
most programs whose appropriations are express limits on spending, for Medicaid, these are
merely best guesses by the Congress and state legislatures. Eligible persons may &ccess
covered services, and providers may provide them without fear that reimbursement will be
denied by one of Medicaid’s funding parmers. None can deny their share of
reimbursement because the “cupboard is bare,” or the "appropriations have been exhausted.” ’

s  Another factor is that Medicaid is comprehensive in scope, with no express
assistive technology funding barricrs for persons who are eligible. Funding barriers in the
Medicaid program arise more from the lack of understanding about the proper scope of the
Act, and from the lack of advocates capable of forcing the program to meet its full
potental.

B. Reviewing Statuiory & Regulator rms

1. General Program Criteria Supporting Funding

®  The Medicaid Act contains four general concepts that should be
viewed as supporting assistive technology funding:

"Rehabilitation” "Amount, Duraton & Scope”

"Best Interest” "Diagnosis Based Decision Making”

*The “unlimited” or entitiement nalure of the Medicaid program should be reviewed carefully when

funding decisions sre made for assistive technology. In many cases, st officials can choose 1o secure the
from one of two or three programs (e.§.. Medicaid, vocational rehabilitation, special education)
with overlapping eligibility criteria.

Simply opting for the program with th: highes: federal reimbursement rate is not always the most
fiscally vesponsible choice. Vocational rehabilitation, for example, may have a higher federal reimbursement
raie (75%), but it is one thirtieth the size of Medicaid. Also, unlike Medicaid, vocational rehabilitation
services will be limiied by their appropriations. Thus, stale program administrators seeking 8 funding source
for mssistive fechnology must decide whether it is more cost effective 0 save a few state dollars by using far
more scarce federal vocationa! rehabilitation services, rather vhan allowing those funds to be put to other uses.
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2. General Program Criteria Perceived As Funding Barriers

l *  The Medicaid Act also contains two general concepts that are
perceived as funding barriers:

"Medical Need” "Prior Approval” or "Authorization”
3. Specific Medicaid Services Supporting Funding

*  Finally, there are ninc Medicaid services that can be viewed as
assistive technology funding resources:

"Rehabilitative "Occupational Therapy”
Services”

"Preventive "Physical Therapy”
Services”

"Prosthetic Devices” "Speech-Language Therapy”

"Durable Medical "Early, Periodic Screening,
Equipment” Diagnosis & Treamnent”

"Intermoediate Care Facility Services”
. Each of these terms is described below.

2. Rehabilitation

*  Congress established Medicaid:

For the purpose of enabling each state, as far as practicable under
the conditions in such state, to furnish . . . (2) rehabilitation and

other services 1o help [eligible] families and individuals anain or
retain_capability for independence or self care, [and that] there is

hereby authorized to be appropriated for each fiscal year a sum
sufficient to camry out the purposes of this subchapter. The sums
made available under this section shall be used for making
payments to States which have submitted and had approved by the
Secretary, State plans for medical assistance (42 U.S.C. Section

1396).

*  The term "rehabilitadon” is the single most important word in the
Medicaid Act . «gard to assistive technology funding.

Outline O Federal Laws And Rules
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. ® By including "rehabilitation” as one of the two purposes of the
Mcdiwd Act, it should be interpreted as a distinct goal of the Act, ie., one that is
incorporated into every Medicaid service.

*  Rehabilitation is the process of restoration of functional ability or of
functional improvement.  As a purpose of the Act, affecting every Medicaid service, this
means that every service should be provid=d in a manner that allows recipients to improve
their funcuoning.

* In addition, the Act provides the measure of how much improvement
should be supported by Medicaid services, i.c., how much rehabilitation must occur. The
Act should be interpreted to suppont the provision of each service in a manner that will
pemait the achicvement of independence or self care, or the highest level of individual
functioning shon of independence or self care.

®*  With this interpretation given to the term “rehabilitation,” it is easy to
sce how Medicaid will be a major source of funding for assistive technology. The
Medicaid Act is a program designed in part to improve the functional abilities, and
enhance the lives of individuals with disabilities.

*  Assistve technology, as Congress recently acknowledged in the Tech
Act, has enormous poiential 10 enable those goals to be realized.

*  One caveat: Section 1396 is an appropriations section. Generally such
provisions are not interpreted as sources of mandatory program criteria. However, the
rehabilitation goal of the Medicaid Act is not stated only in this section: other provisions
carry the rehabilitation goal to all Medicaid recipients and to all Medicaid services.*

b. Best Interests

*  One of the many assurances states must include in their state plans as a
conduition of Medicaid program participation is 10

provide such safeguards as may be necessary to assure that
eligibility for care and services under the plan will be determined,

and such care and services will be provided in 8 manner consistent
with simplicity of administration 8nd the best interests of the
recipients; (42 U.S.C. Section 1396a(a)(19)).

“The rehabilitation goal also may be stated in the gaie law creating the statie medical assisiance program.
In New York, for exampie, the term “medical assistance” is defined as

payment for part or all of care, services snd supplies necessary to prevent, diagnose,
correct or cure conditions of the person that cause acute suffering, result in iliness or
infirmity, interfere with capacity for normal activity, or threaien some significant
handicap. . . [New York Social Services Law, Section 365-a(2)).
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The "best interests™ assurance extends the congressional goal of
. rehabilitation to all Medicaid recipients. Medicaid services must enable recipients to
achieve mdcpcnd:nc: or self care, because such improvement most assuredly would be in
the recipients® best interests. Assistive technology must be provided by Medicaid to satisfy
this requirement. By contrast, states may not restrict services such that a level of
independence or self care cannot be achieved, because such a restriction could not be in
the recipients’ best interests.

c. Amount, Duration

*  The Medicaid Act does not direct states to provide any precise amount,
frequency or intensity of services. Instead, state plans must assure that

Each service must be sufficient in amount, duration and scope to

reasonably achieve its purpose. (42 C.F.R. Section 440.23((b)).

*  The "amount, duration & scope” provision complements the "best
interests” assurance by extending the congressional goal of rehabilitation 1o all Medicaid

services, including those that will suppon assistive technology.

*  Rchabilitadon is one purpose for which every Medicaid service is
provided; therefore, each must be provided in sufficient amount, duration, and scope t0
allow recipients 1o reasonably achieve that goal. If assistive technology is needed 10
achieve that goal, it too must be provided. *

d. "Diagnosis Based Decision Making"”

* A third assurance states must provide as & condition of Medicaid
participation is that there will be no denials of services because of “diagnosis based
decision making."

The Medicaid agency may not arbitrarily deny or reduce the
amount, duration & scope of a required service . . . to an
otherwise eligible recipient solely because of the diagnosis, type of
illness or conditon. (42 C.F.R. Section 440.230(c)).

*  Although this requirement states that it is applicable only to "required”
services, it has been applied to optonal services as well.

"One caveal: Medicaid operates to provide services to eligible persons, but it doss not guarsniee 8
particular scope of care or services o any one individual. For example, the "amount, duration & acope”
provision does not prohibit states from senting numerical limits on coverage for in-patient hospital treatment,
or conceivably, to other services as well. However, this provision will protect individuals by requiring states
to show that their limitations will siill ensble most of the persons who will need the service 1o achieve ils
goals. For this reason, the "amount, duration & scope” provision is a valuable too! 1o challenge limiis on
services that cannot be supporied by 8 comprehensive state-wide review of recipients’ needs.

-
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®  The prohibition on diagnosis based decision making is a particularly
valuable tool to ensure that states do not atempt 1o limit assistive wechnology because it is
perceived to be 00 costly. Oficn the limits are explicit: staies may omit technology from
lists of covered services, or add technology to lists of non-covered services. This provision
may be used to strike down lists of covered or non-covered items which exclude coverage
fur assistive technology. *

e. Medical Necessity and Utilization Control

_ *  Yet another assurance required as a condition of participation in the
Medicaid program is that the states

provide such methods and procedures relating the utilization of,
and payment for, care and services available under the plan . . . a5
may be necessary 10 safeguard against unnecessary utilization of
such care and strvices . . . (42 US.C. Scection 1396a(a)(30)(A)).

¢  This assurance is re-stated in the federal Medicaid regulations as
follows:
The agency may place appropriate limits on a sc.vice based on

sich criteria as medical necessity or on utilization control
procedures. (42 C.FK. Section 440.230(d)).

¢ Mazine, “or exampie, places Sugmentative communication devices on a list of pon-covered services.

New Hampshire presently is considening such an exclusion. Al the same time, however, both swates provide
speech and lenguage therapy as pant of their Medicaid prog 5. Kentucky, by contrast, offers augmentanve
communication devices only mpmmswilhmmm:emua.m.whﬂe Califomnia denies these devices 10
persons with cancer.

. H'mesed:mum: m;mmmwmm“mmnmmm.w
hnuungcovms;mmwmswciﬁc hnpaimm:sgmoumsmdiagmsis.typedimwmmdiﬁm
mdmmgemmmmamem. MMfmﬁmdmiscmlmimsmmmgmMedimid
program, which had similarly excluded communication devices while covering speech pathology, seitled a
lawsuit challenging the exclusion. These devices were added to the Oregon Medicaid program in July 1990.

.- Ugmentalive communication devices s spproprialely seen &s supplies and aquipment used i

speech/language therapy (42 CFR Section 440.110(cX1)). For this reason, by denying coverage for these
devmﬂmemdmvwhm! W_memksdmormwﬁchmykﬂmuﬁed
byggm_ggotma_(eg..wsmmwmmm.wwmmmnmu
URUMALC IjUrY), OF by LORGICR {¢.§-. persons wilh the most severe disabilities, whose ability to
mmmcbymnuﬂmemmismndﬁdmmwhommmlymmmgmuﬁn

power
Mm.mwwmmm.TmUmmvmmmwﬁnmmmbwno&
power wheelchairs ot all. vmmunmmuwmmmmmmmm;

_ Alldmmmviemanmamm‘mmndmmﬁm'mm‘mm:d
deciion mnhnx‘wnvin‘omofmcuedkaid program.

#__———_
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*  The "medical need” / "utilization control” provision enables states to
exercise a "gatekeeping” function over access 1o Medicaid services. The concepts of
"medical need,” "prior approval” or "suthorization” (the principal means of implemcnting
“utilization contrels”) and other services limits, require recipients, before a Medicaid service
is provided, to submit proof demonstrating that the care or service is in fact necessary to
address a medical condition or need, and that it is the least costly appropriaic means to
achieve the desired result.

¢  The presence of a "prior approval™ requirement is not in and of itself
controversial: it is not unrcasonable per se for 8 government benefits program to require
participants to apply, and to conduct a review prior to allowing access 1 program
resources. Prior zuthorization should be only the name given to that procedure; medical
need should be only 2 documentation requirement to gain access 1o Medicaid services.

i. Maedical Need:

*  The proper interpretation of "medical need” is one that respects the
congressional choices stated in the Medicaid Act. Medical need for assistive technology is
established by proof that the requested device or service will address a medical condition
and will promote greater independence or scif care. Greater independent functioning,
greater self determination, greater self care, and greater iniegration into society are all
medical needs for individuals with disabilides. ’

*  When this construction is applied to specific assistive technology
.dcvices. medical need for communication devices becomes independent of the identity of

the communication parmer, and independent of the communication subject. Prosthetics,
mobility and positioning devices (e.g., power wheelchairs; orthopedic car seats) become
independent of where the person will go and of the purpose for the travel. And, for
Medicaid services that are p=ople (c.g., nurses, home health aides, personal care anendants),
medical need is independent of the location where their services are provided, (ie., 'at
home’ limitations, or "do for,” but not 'do with’ limitations).

*  Establishing "medical need” for assistive technology, will require the
idennfication of a diagnosis, type of illness or conditon which the technology will address.
The medical need will be documented by a staternent of the functional limitations imposed

"This ~onstruction of the term “medical need” will permit Medicaid services recipients 1o consider “nexi
sieps,” in terms of both residence or program.  Medical need will be established if requested assistive
iechnology creates the poiential for the person 10 reduce the level of supervision received, the level of
Medicaid services received, or the effects of his or her impairments. Ofien these “next steps® also will
involve a significant decrease in total Medicaid costs. For example, for persons in intermediaie care facilities,
assistive technoiog; may enable them (0 move 1o a lower level of supervised Living, which may not even be
Medicaid funded.  For persons in day treatment programs, assistive technology may enable them 1o gain the
skills required to enier 8 vocational rehsbilitalion program or even competitive employment.  For persons st
home, assistive technology msy allow them 10 be left alene, decreasing the need for home health or personal

Care services.
Outline Of Federal Laws And Rules 12
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by the identified disability. There also must be a justification or explanation of how the
assistive technology will promote the rehabilitation of the identified condition, ie., how it
will change, or create the potential for change in the person’s ability to function; how it
will improve the person's life. The justification also will explain how the absence of the
tequelsftcd service interferes with the person’s ability to act or live independently, or engage
in self care.

*  In contrast o how medical need ghould be interpreted, the present
operation of the Medicaid programs in most states is significantly different. Medical need
mdprimappmvalmmostﬁeqmﬂyciwdasbmﬁerswevayMedicaidscnice.
including those that support assistive technology. They have gained bad reputations,
however, largely because they have been misused. Moreover, their misuse has persisted
largely because few people know how they should work, and even fewer know how to
correct their excesses.

¢  The most extreme abuse of medical necessity and prior authorization is
their use as limits on the statutory concepts of "rehabilitadon,” "best interests,” "amount,
duration and scope,” and "diagnosis based decision making.” If unchallenged and

unchanged, this abuse can pose a significant - even an insurmountable — bartrier
assistive technology funding.

¢  Medical need will be used as a limit of "rehabilitation” when states
impose more restrictive standards than the one stated in the Medicaid Act: "to amain or
retain . . . independence or self care. . . ." Probably the most common restriction is that
medical need is established only if the service is necessary for the person to receive
medical care. The rationale is tha: Medicaid is a "medical” program, not 1o be used for
“social. "educational,” "vocational,” or simply "quality of life” or "ccavenience” goals.

. Whﬂcﬂmscalmmategmlsarceasytolist,thcymnoteasytod:ﬁnc
in the context of a particalar service or the benefits it will provide. Courts and Congress
already have rejected any bright line distinction between a "medical” and “educational”
need for services provided 1o children in schools; and common sensc suggests that every
service will be intended 1o improve the recipient’s quality of life. *

* A second type of restriction will define medical need not only in the
context of receiving medical care, but also require proof that adverse medical consequences
have arisen or will arise if the service is not provided. This requirement will exist when
the state’s definition of medical need refers 10 emergency or “essential” care.

especially rue for assistive iechnology: a power wheelchair, for example, 1aay aliow the user to travel
mmuymmmm.menmnmemmmmmm The user
almmpmammumh{mmm-mediwpms. iikewisc, an augmeniative
mmhﬁm&viuwﬂdbw&emmmmwﬁwﬂammmm.hmmmbcm
restriction of the device o that it can only be used for such communication. Thai these assistive technology
devieeshavemepumnﬂmuddmssmmmﬂymwtediwmmedsismmmdmym
as pot medically necessary.
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* By focusing on actual or potential harm in the absence of the requested
service, this construction of medical need strays very far from rehabilitation, independence
or self care, the standards Congress included in the Act. There is no prerequisite of injury
or pain prior to receiving any Medicaid service. There is no threshold of suffering.’

ii. Least Costly

*  In addition to showing that assistive technology is medically necessary,
the stawes can require a recipient 1o demonstrate that the technology being requested is the
least costly that will meet the person’s needs. Cost control is a valid "utilization control”
under the federal Medicaid criteria.  Decisions, or discussions with program administrators
will state that Medicaid is not able to provide "luxuries,” or "Cadillac services,” or
"convenience” items.

*  Identifying least costly services is a proper task of the assistive .
technology evaluator. The professional must state whether alternative means, or aliernatve

technology is available 10 meet the person’s needs.

®  Care must be taken in identifying alternatives. Aliernatives are devices
that offer the same opportunities; they are not merely devices that address the same
impairment or condition. For example, in augmentative communication, many devices
exist, but few have the same characteristics and offer the same degree of communicarion
opportunitics. A "Vocaid” will not offer the same opportunities as a "Touchtaiker,” and
therefore, should not be considered an “alternative” 10 & person whose medical needs car

.bc met by the latter device.

. Outline O Federal Laws And Rules

Having stated the general program criteria that may be used to suppon
assistive technology funding, each individual staie Medicaid program must be reviewed to
identify the specific services under which assistive technology may be funded. In
reviewing these definitions, remember that none of them specifically identify assistve
technology as available. Instead, the outline provides a means to interpret the definitions

*The focus on adverse consequences if the servics is not provided leads 1o frequent denials of prior
authorization for persons residing in 24 hour care seitings. A "Cach 227 is presenied: there never will be
any unmet medical needs, because the wuiry identificaton of such needs will result in their being addressed.
In addition, because thess seutings (inerraediate care facilities, health related facilities, nursing homes, eic.)
have 24 hour professional staff, they are presumed to be gble 10 meet every resident's medical needs.

Neither assumption has any basis in fact. For a person lacking the ability to communicate, staff is
unlikely to have the ESP necessary 1 intit what the person may need or wanl. Often, the pressures of other
responsibilities force staff 1o decide the needs and wants of residents who cannot communicate. For residents
who -~k independent mobility, the same limitation is present Siaff is not available 0 push residents;
inst i} Laff may decide what resident movement is needed, and when it will occur.

A selated issue for persons in facilities is whether the facility should provide the technology as pan of
its reimbursement rate. Facilities are required 10 have some fypes of assistive technology in stock. However,
if an individua! needs 8 device for his or her exclusive use, or if the device needs 10 be modified {often
deflined as permanenty aliered) for the person’s use, then the technology should be provided by the Medicaid
program and not by the facility.
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to permit assistive technology to be included within the scope of these services.
The nine services that are assistive technology funding resources include:

f. “Rehabilitative Services”

*  “Rehabilitative services” is an optional service the states may choose
to include in their state Medicaid programs (42 U.S.C. Section 1396d(a)(13)).

*  The regulations define this service to include:

any medical or remedial services recommended by & physician or
other licensed practitioner of the healing arts, within the scope of
his practice under Staw law, for maximum reduction of physical or

ntal disabili ion_of ipient 10 hi ible
functional level. (42 C.F.R. Section 440.130(d)).

*+  This definition is a direct parallel to the definition of "rchabilitation”
stated in the Medicaid Act. As stawed in the definition, the goal of these services will be
to allow recipients to attain or retain the capability for independence and self care.

=  As of 1988, 36 states included rehabilitative services in their state
plans. When applying for assistive technology as a rehabilitative service, the justification
must explain how the technology will provide the functional restoration and improvement
that is part of the definition of this service.

g- Preventive Services

*  Preventive services is an optional service that the states may include in
their Medicaid program (42 U.S.C. Section 1396d(a)(13)).

*  The regulations define this service as follows:

Preventive services means services provided by 2 physician or
other licensed practitioner of the healing ans within the scope of
his/her practice under State law to ~

(1) prevent disease, disability, and other health conditions or their
progression;

(2) prolong life; and

(3) promote physical and mental health and efficiency.
(42 CF.R. Sccton 440.110(c)).

*  Assistive technology can serve an important preventive role. It may

directly address an existing impairment by preventing its progression, or slowing its pace.
It may prevent the onset of new impairments. And, it may prevent, or slow the progress
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.of "related” impairments. *

*  As of October 1988, 20 states included preventive services in their state
plans.

h. Prosthetic Devices

*  Prosthetic devices is an optional service states may include in their
Medicaid program (42 U.S.C. Section 1396d(a)(12)).

*  The regulations define this service as follows:

Prosthetic devices means replacement, corrective, or supportive
devices prescribed by a physician or other licensed practitioner of
the healing arts within the scope of his practice as defined by
State law to --

(1) anificially replace a missing portion of the body;

(2) prevent or correct physical deformity or malfunction; or
(3) support a weak or deformed portion of the body (42 CF.R.
Section 440.120(c)).

®  Assistive technology devices are most commonly considered prosthetic
devices. Minnesota, for example, identifies augmentative communication devices as
"prosthetic communication devices." However, the language of the definition does not
supply a precise “fit" with the functions served by many assistive technology devices.
Assistive technology may "substitute” for a non-working part of the body, and enable the
person to overcome the disabling effects of an impairment, but in many cases it will not
replace a part that is missing, correct a malfunctioning part, nr support 8 weak or deformed

pant.

*  The definition does supply a valuable "amount, duration & scope”
provision: the prostheses should be provided such that they "prevent or correct” the
malfunction, i.e., enable the user 1o be as independent as possible.

*  As of October 1988, 47 states included prosthetic devices in their
Medicaid programs. However, not all states include coverage for all prosthetic devices.
Whether such coverage limits are lawful, is discussed elsewhere. (See foomote 4, above.)

® Examples are easy 1o identify. A person with impaired Jower leg circulation snd an inability to
propel 8 manual wheelchair may require a power chair 0 preven! the onsel of gangrene that may result in
amputation of the lower legs. A person with full cognitive abilities following a stroke or head injury may
require an augmenialive communication device to prevent depression or withdrawal from rehabilitation. A
person with cercbral palsy may require 3 power chair and a8 commumnication device 1o prevent self abuse
arising from the frustration of the inability t move or 1o communicate. A person with severe allergies or
asthma may require an air filler or purifier 1o prevent increased severity of sympioms when medications have
been shuwn not 1o be effective.
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i ble Medical ipment

*  The Medicaid Act requires that states provide "home health services as
part of their Medicaid programs (42 U.S.C. Section 1396d(a)(7)). The federal law simply
identifies this service, without any further explanation of its purpose or scope.

*  The federal regulations define home health care services to include
durable medical equipment:

Home health services include the following services and items.
Those listed in paragraphs (b) (1), (2) and (3) of this sccnon arc
required services. . . .

(1) nursing service, as defined in the State Nurse Practice Act,
that is provided on a pari-ime or intermitient basis by a
home health agency . . . .

(2) home health aide service provided by a home health agency;

(3) medical supplies and equipment, and appliences suitable for
use in the home; (42 C.F.R. Section 440.70(b)).

*  Home care services as well as durable medical equipment are a self
evident source of assistive technology coverage. Human services, such as nurses, home
health aides and personal carc anendants, may make it possible for technology dependent
children to be cared for a1 home as compared to residing in an iniermediate care facility or
hospital. Other services provided at home may include physical, occupational, and speech-
language therapy; thus, assistive technology related 1o mobility, positioning, and
communication will be available as home care supplics and equipment, or as the supplies
and equipment associated with those services (see discussion below).

*  The Council on Scientific Affairs of the American Medical Association
(AMA) recently issued a report on "Home Care in the 1990s” which fully supports the
provision of assistive technoingy as adjunct to home care services under the Medicaid
program (Journal of the American Medical Association, 263, 9, pp. 1241-1244). The
rehabilitation goal which is stated here 1o be a valid goal of Medicaid provided home care
is acknowledged by the AMA 10 be an inherent pant of home care in general:

Home care can be defined as the provision of equipment and
services 1o the patient in the home for the purpose of restoring and

maintaining his maximal level of comfort, function, and health.

The goa! for rehabilitation therapy is pot merely independence at
home, but reintroduction into the socioeconomic life of the
community (263 JAM.A. at 1242, 1243).

Outline Of Federa! Laws And Ruies 17
151
Q
ERIC

Full Tt Provided by ERIC.



Qouncil Report s ————————————

Home Care in the 1990s

Counci on Scientfic Atairs

Home care is a rapidty growing fleid that is beginning to Al act greate” physician
Nlarst and parvcipaton. Cost-contunment pressures have iad 0 reduced
nsttubonahzabon in hosPals and nursing homes and o more patents, both
acutely ang chromcally il. being cared for in their own homes. Undergraduate
and gracuate Medical sduCSLON Programs are Geveioping home Care CuMmouia,
ANd academc Mechaing is DegMNIng 1o GEveiOD & NESSArch ageNnca. particularty
" e area of clinca! ouicoms measurements. Madical care in the home is ghly
diveraied and innovadve. The areas of preventhve, giagnostc, therapeulic,
mhadiiatve, and long-1enm Mamenance cam A all wel repressnied a8
Physacans ceveiop New Prachce Patiams in home cam.

BOXE care is currently one of the most
rapidly growng aress of the bealth care
symem. While bospital beds and ytilics-
Qo have dechned and purming-bhome

beds have ncruased by 2% annually, the

home bealth industry growth rate has
bees 20% per year for the last 5 years.*
Trad:itional phymeaas house ealls had

tons of Lthe nead for dome care services.
Thas stustion begun ¢ - change with the
osi-coniaament pressures of the 16808
as wmore acmely ill patents ware cared

gy P Sorct o Sowe’s A AmMErce Mec»
o At Crepge &

T OO w88 DORerEC B P'e "ouee f Dewpams &
O ATPER MKIER AMBOETT 18IR ATAE Ve
O B ¥ TRVEETE S0 # fe Sonm o Jowreis
AR

T SO0 & AR FTEs © R aruial & D e
& 5 AR ¥ Yo can  Rrowe ¢ "t SN
% GRSFTES ST Dens of B @ PO DN B ST
SEFIN PO I OV CEp VS 0% 5O B
LNAICE I SONic FTRAOGE 910 SCYVEREN SVIFE
oY GEDTE U RS SN Ve WXy g e
ey & Uik MRS B 9 A VI

D erve foreeraneyg 8§ "Ee ey ¢ fevve
sl Sven ¢ Ocage *av § 'O YR
% QWTY 0 8 AN R 204 Iy § pUS WM
Cewrar . & SMun ¢ low "roe
Copommm.

ey sl B Canct o Soweitc ANe. A
oo MesoR Asoay A3 & Destwen ), S, &
3318 e A sarmun. D) .

for at home under much clossr phymician
supervision than @ the past. Surpne-
ingly, recant surveys of primary

practioe, geoernl
medicine) hsve shown tha: 3% to RS
of tham maks bouse ealls* ) .
The growing demand for grealar phy-
sicas irvolvement in hane care is ™o

nqarenex v e new guristric fellow-
ship programs. Undergraduats medical
schoal programs are beginning to add

bome aare rotaticns.

Homs core can be defined as the pro-
visied of oqw and sarmioes to the
patant 1 the bome for the purpose of
restoring and mamtaning his or her
maximal leval of comfore, fuaction, and

Equipment that has been adapted eo-
pecally for bowe care ranges from blood
glucoss momitanag for the dabetie
through total anviree-
ments {or the disabied and mini-intan-
&ive aare udits with wastilators, santral
venous kines, and longdistance talam-
otry for the accialy il There is ad v
poning nage of sasistive deviems o
balp the padialit ovaroome LINPAIrIDEDLS

185

spacialised and compinters to
talking books and eaplinned welenmon
The m vad servioms that mxy be

1K

|
i
il
5',;
Eg?i

I
|

o L1131

Wil

fifil
Fipsid
i
4

!
ol
|
i}



ngmmuﬂmm*q\ﬁpmmm

Mymmwawwwm

mwwwtmdm.
Mﬁnm&ﬁoupﬂdm

congestive heart
ure, the many other possible com-
plications of an unstable

deh&mmmm
famnily, attention to family dynamics,

behavioral modifisation,
nndpmemedmicnmeomhzw
o treatment is an essential part of pre-
ventive home care. After stabilisation,
eardiac rehabilitation, inciuding phyw-
cal therapy. belps determine the max-
ms! leve! of functioping, the prevestion
of iovalidiam, and the maintenance o
bealth and well-being. ‘

eare in recent stody by Ramadelietal’
Twenty-throe percent of the pewly
found problems could have resulted in
death or significant morbidity. Thirty
percent of the pew problems. identified
only st bome, were medically related,

fry. -~

Thbe dingnostic valve of home visits
mnunhldimhelm!imdb
mmdﬁmwm
ment Statement on “Gerist-
gic Asscesment Hcthqtb for Clinieal




tient) down to half an hour per month
(to change & Fobley cotheter) Whereas

from daily visits for dressing clianges or
treatments 1o three times 2 week
s week, depending on patient
family peed. The determining fac-
in the frequency of vixita is oot caly
ienth condiuon but alw the abili-
Lant and family 10 learn bew
the beeded care thenelves.
of home care is 10 mak» the
ient and family self-suffizient. -
The involvement of patients and fa>-

43

I

134

.Mm “alter s iliness trajee-
ary.” A eareful stady of home vs bospi-
«a! gare for stroke patients abowed that
the bome program resulted 1o a quicker

JMA.WBXZJM-H& L

for the disabied child works toward the
goal of the childh antranee into & school

ties, and eventually, at adulthocd, intoa
Job snd pormal '
Voestional is an impor-

BEST COPY AVAILARLE

mum Ametional y. There ia no
yeason not to offer the elcerly pr.cent a

reutic progTam tha! stresses
eluding ériving » car). The physiological
srd. prychalogical of mobility

who gxperienss funetional lmitations
secondary to chronic disease procesaes,

#ome OCem—Douncl on Soertic Afers 1240



46% of those over 85 who live in the
community fall inte the frail elderly
grouping and are therefore i
for long-term maintenance home care.”
Children and adults who are disabled
(whether from congenital problems,
neuromuscular disease, or postirau-
matic injuries) may require supporuve
care assistance as well as intermitient
nursing and physical therapy services
10 ensure maintenance of their maxi-
murn functional eapabilities.

_The need for assistance with activi-
ties ol daily living such as eating, dress-
and walking ia often thought of & &
*social” need, not s “medical” one. Yet,
the provision of these services, either
by family members or a paid community
worker, ia crucial to the health and well-
being of the patient.

The first attempta st studying com-
munity-based long-term care have led

L contradictory findings as to pursing-
home or hospital use or total costa.”
although mest studies stressed the
“quality of life” improvement and satis-
faction reported by the patients. Stud-
jes by Hughes et al® on s carefully se-
lected “arget” population of fral
elderly show that provision of loog-term
are at home significantly lowers the
risk of permanent sdmission to shel-
tered or intermediste-level nurxing
homes (but not to skilled nurmng
bomes). There was no difference in mor-
tality retes between the comparison
group of frail elderly who received
meals-on-wheels and traditional med:
eal intervention and the study group
who received the long-term home care
program over the 4-year evaluation pe-
nod. However, there was & surprise
finding of imoproved cognitive function-
ing m the home care group sfter £
months, which was continued through
the 48 months of the study.” The study
eoncluded that the home care program
(which consisted primarily of visits by

home health aides with occasional visits
by social workers, nurses, and phymeal
and occupational therapista), when seen
as a"trestment,” had a “beneficial effect
on cognitive status.” The group receiv-
ing horoe care services also showed 8

r amount of social contact with
frends and better physical and mental
beslth assessment scores. This study
docurnents the “enhansement of care”
that is 90 cften referred 10 8a the mA)Or
benefit of home care.

Provision of supportive care can thus
be scen as “enhancing” the therspeutic
program, buot is it medically peceasary
for the suecess of the medical trestment
plan of care? One of the few studies
addreasing this issue was conductad by
the Wilder Foundation™ when they foi-

124  JAMA Marth2 190-VOIZBIL N §

8 A

Cors s tAs Home. Philadeiptua, Pa JB Lippmenet;
1051918

3 Sroek 1 Hoom mlls: sorves stats asd yetie-
sale. Am Fam Phyneesn. 190531106114

4 S & Phynass-dorectad lemgisre home

o) of 3 homa vists i the Saaanam ™yt of
M The T s, J A Gomaae Sac. 1931, ;24

w&hﬂnﬂ.mh—unmm
s and ehrweee Gioass. / Med

!
i
!
i

’f!lziigzi

i

P l*g E‘E
ig.u E g
IF i
it
(4F Fif



RESNA Technics! Assistance Project

j.  Occupstional Therapy; Physical Therapv; Speech-Language Therapv

] *  The Medicaid Act lists these services as optional which states may
include in their Medicaid programs (42 U.S.C. Section d(a)(11)). The Act lists, but does
not define these services.

*  The federal regulations define these services as follows:

Occupational therapy means services prescribed by a physician
and provided to a recipient by or under the direction of a qualified
occupational therapist It includes any necessary supplics and
equipment (42 CF.R. Section 440.110(b)(1)).

Physical therapy means services prescribed by a physician
and provided 10 a recipient by or under the direction of a
qualified physical therapist. It includes any necessary supplics
and equipment (42 CF.R. Section 440.110(a)(1)).

Services for individuals with speech, hearing and language
disorders means diagnostic, screening, preventive and
corrective services provided by or under the direction of a
spcech pathologist or audiologist, for which a patent is
referred by a physician. It includes any necessary supplies
and equipment (42 CF.R. Secton 440.110(c)(1)).

*  The ability of these services to support assistive technology funding is
tied to the inclusion of “"necessary supplics and equipment” in each definidon.”

*  The limitations that states have atternpted to impose on the scope of
these services, and the likely illegality of those limits, already has been discussed.

k. Early, Periodic Screening, Diagnosis & Treatment

®*  The Medicaid Act states that this service, known as "EPSDT,” is
required to be a pant of each stawe’'s Medicaid program. 42 U.S.C. Section 1396d(a)(4)(B).

* EPSDT is not a "service” per se, but a provision enabling children
below the age of 21 to receive services from the state’s Medicaid program. 42 C.F.R.
Sections 441.50 - 441.62. The key to EPSDT coverage is what services these children will

be enntled to receive.

' An augmenutive communication device will be necessary 10 provide speech, language therapy to 8
person who lacks or has Jost the ability 1o communicate by verbal or manual means. Orienting the person 1o
the device i1s a valid use of speech, language therapy services. Likewise, 8 similar analysis can be spplied 10
mobility devices and other types of technelogy.

Ouiline Of Federal Laws And Rules 18

154




I i — RESNATWWW

* EPSDT requires states to provide 8 screening that includes a health and
developmental history, 8 comprehensive physical exam, vision and heariny testing,
lsboratory tests, and dental screening for children over 3 years of age. States must
establish "periodicity schedules” that set out the frequency of screcning and provide
comrective treatment for problems identified during screening (42 C.F.R. Section 441.50 ¢t

sed).

*  As of April 1, 1990, far more specificity is required to be pan of the
EPSDT program. Individual periodicity schedules arc now required for general health
screenings, and vision, dental, and heanng services. The intervals must meet "reasonable
standards of medical and dental practice (42 U.S.C. Seciions 1396d(2)(4); l3?6d(r)).

* In addition, and of greatest imporiance to states that have minimal
Medicaid programs, or which have attempted to limit provision of assistive technology, the
Omnibus Budget Reconciliation Act ("OBRA 89") mandates that as of April 1990, states
must provide all “treatment” for which federal Teimbursement is available, "whether or not
such services are covered under the State plan” (42 U.S.C. Section 1396d(r)(5)). Thus, no
matter what the state may cite as coverage limits, none can be imposed on Medicaid

cligible persons below age 21.

*  The significance of the OBRA 89 provision is enormous. In shor,
persons less than 21 years of age have availabie to them all the assistive technology that
Medicaid will cover under any service. In addition, some children wiil be eligible for
services independent of their status as participants in a state Medicaid waiver.

I. Intermediate Care Facility Services

*  The Medicaid Act lists intermediate care facility services a5 an optional
service that states may include in their Medicaid programs (42 U.S.C. Section
1396d(a)(14)). The federal law also defines intrmediate carc facilides, and intermediate
care faciliry services (42 U.S.C. Sections 1396dc); 1396d(d)).

*  The key element of ICF services is the concept of “actve treatment. "

*  The federal regulations set .. th the services and equipment that
compriss "active treatment” and must be made available to residents of intermediate care

®  Active reatment is defined as “aggressive, consisient implemeniation of a program of generic training,
peatmenL. health services, and related services™. Included in an individual program plan must be “relevant
interventions to support the individual woward independence.”

Assistive 1echnology services and devices covered could include:
nmmmmﬂmwwmwmmmﬁm.m.umm.
moving sboul outside the bedroom area..
mchuﬂhnm&nbpnmmmmmﬁmbﬁcmm;
independent living skills necessary for the client 1o be sble to function in the community.

m
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faciliies (42 CF.R. Part 483). Like EPSDT, there are no unique services that are listed
under the ICF services definitions; rather, they are & vehicle for securing health, nursing,
rehabilitative, social, physician and other services, as defined in the general Medicaid
program, and 8s appropriate, assistive technology (42 C.F.R. Section 483).

*  As of October 1988, every state except Arizona included ICF facility
services as pant of its Medicaid program.

S 2 S S
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. SECTION @I

OUTLINE OF SPECIAL EDUCATION
LAWS & RULES

*  The Educaton for All Handicapped Children Act, enacted in 1975, and
substantially amended in 1986, is most commonly known as the EHA or as Public Law

94-142, 20 U.S.C. Scction 1400-1485.

*  The EHA creates three programs, each addressing a different age group of
children with handicaps. The largest program addresses the special education and related
services needs of children with handicaps who are between age S and 21. The second
addresses pre-schoolers, children aged 3 and 4. The third program is directed to “early
intervention” services that may be needed by infants and toddlers with handicaps. Part A
of the outline describes the programs for pre-schoolers and children 5-21 1ogether. Part B
describes the early intervention program.

Part A. Special Education Programs For Children Age 3 - 21

L Introduction

¢  The EHA programs for children age 3 - 21 are based on congressional findings
that more than one half of all children with handicaps in the nation were not receiving
appropriate educational services. Of this total, more than a million children were excluded
entirely from the educational system, ard countless others were in regular education
programs where they could not be successful, or were locked into totally segregated, and
oftien educadonally meaningless "special” classes. Congress also recognized that schools
frequently were not providing the support services these children needed. This forced
parents to seek the services from other sources, and at their own expense, or forced the
children o go unserved.

*  In 1o0tal, these EHA programs are estimated to address the needs of more than 8
million children with disabilities, including those who require assistive technology devices
and services.

¢  The EHA has as i, ot the principle of "equal protection” stated thirty-six years
ago, in Brown v. Board of Educarion. In Brown, the Supreme Court described public
school education as "perhaps the most important function of state and local govemments.”
It supplies the foundation onto which children will build productive lives. This statement
was made to supporn racial integration of the schools; through the EHA, it is equally
applicable 1o children with handicaps.

*  The EHA supplies children with handicaps the same promise of integration as
Brown offered to children of color. The EHA’s promise io children with handicaps is that
they no longer will be entirely excluded from school or its activities, or unnecessarily
scgregated from other children The EHA requires that children with handicaps be

a
ﬁ

Outline Of Federa! Laws And Ruies 21

Full Tt Provided by ERIC.

ERIC 1




——— BESNATMWW

S

integrated physically, academically, socially and societally, with other children in their local
school districts.

¢  Just as Brown required the physical integration of children into the same buildings
and classrooms, the EHA concept of physical integration includes educating children with
handicaps in school buildings where "regular” educarional sctivides are conducted, r=ther
than segregated settings.

*  The EHA further requires that physical integration be matched by academic
integration. Children with handicaps must be educated with other children in regular
classes, and they can be removed from those classes and placed in self contained sertings
only if supplemental wids and services have not been successful in allowing the child to
continue learning in the regular class. And, even if children are placed in a scparate class,
10 the maximum extent appropriate, they must be educated in "mainstream” or "regular”
classrooms with children who have no bandicaps.

*  Third, the EHA requires schools to ensure opportunities for social integration of
children with handicaps, to make all school facilities and activities availabie to them, and
t0 the maximum extent possible, 1o have the facilities and activities be shared wath children
who are not handicapped. Lunch, art, music, gym, asscmblies, field trips, clubs and after
school activities must be integrated and available to all students, and a handicapped child
can be excluded from participation in these activities only if th: school can demonstrate
he/she could not benefit frot 1 the social interaction they offer.

s Fourth, the EHA requires that the educational progrars offered children with
handicaps lay the foundation for these children to be integrated into the society beyond
school. School must be seen as part of an ongoing service system, not 8 unique
environment which ends when the child drops out, graduates, or "ages out.” Schools must
provide wraining for work; training for independent living; training for access 10 community
services, based on each child’s unique abiliies. 'The EHA requires educators 10 throw out
the stereorypes about the abilities and futures of children with handicaps and to devise and
implement new programs that will enable them 1o be as productive and/or independent as
possible.

*  Finally, through the early intervention program for infants and toddlers with
handicaps, the EHA requires educationai and health systems 1o become involved with
children at the earliest possible time. Early intervention and pre-school programs must be
used to eliminate potential handicapping conditions, or to lessen their effects prior t0 the
child’s arrival at school.

* The EHA refuses to accept the schools as they were before the Act was passed,
equally true, the EHA does not accept that handicapping conditions are "fixed” and not
amenable to preventive services. Rather, the operating principle of the EHA is that schools
can and must change 1o provide "appropriate” educational services, so that there will be the
greatest possible changes in children with handicaps.

Outline Of Federal Laws And Rules
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® In additon to the EHA, children with handicaps also have rights pursuant o the
Rehabititation Act of 1973. Section 5)4 of the Rehabilitation Act, 29 U.S.C. Section 794,
imposes a duty of "non-discrimination” on all recipients of federal financial assistance.
States and local school districts receive many different sources of federal financial
assistance, including EHA funds, making them subject to the provisions of Section 504,
The interrelation between the EHA and Section 504 also is discussed in Part C below.

* The “integration” requirements of the EHA and Section 504 force two types of
changes in existing educational programs and services: when the programs are deficient,
they must be improved; and when new needs are identified, new programs must be created.

¢  One limitation, however, is that neither the EHA nor Section 504 provide many
specific requirements for the improved or new programs. This is an important potential
barrier 10 the introduction and assimilation of assistive technology into the schools. The
Act merely states congressional "goals” for individualized and “appropriate” programs, and
"least resrictive environment.” It leaves extraordinary discretion to states and local school
officials in regard 1o their implementation. The EHA recognizes that historically,
responsibility for development and implementation of educational programs has been at the
local school district and state education department levels. Congress has not been
intimately involved in these education matters, and the EHA does not change that historic

division of responsibilities.

*  Nonctheless, the EHA and Section 504 already have and can condnue to promote
extraordinary changes in school programs, including the introduction of assistive
technology. The EHA and Section 504 create substantive rights to specific types ot

. programs and services. They also create procedural safeguards to ensure the programs and
ssrvices are developed and implemented properly and in a imely manner.

*  The EHA is a straightforward law 10 read and understand. It describes its
programs in very few words, and it is accompanied by clearly written and fairly
comprehensive regulations (34 C.F.R. Pant 300 (special education for 5-21); Part 301 (pre-
school programs); Pant 303 (early intervention)). In addition, the implementation of the
EHA has been largely a maner of public record at both the federal and state level. ?

¥ There are two principal resources for EHA information. These resources are required reading in an
effont to gain a solid understanding of the EHA, and to remain current in this very quickly changing field
They also are essential if Tech Act smafi hope Kk achieve reforms of current practices, such as inegrating
assistive technology into education programs.

The most comprehensive resource is the Educarion for the Handicapped Law Reporter ("EHLR), 3
multi-volume reponer published every two weeks. The EHLR is published by the LRP Publishing Company.
It contains a complete copy of all the applicadle federal laws and rules. It reporis interpretive and
enforcement materials issued by three U.S. Depi of Education offices that administer and oversee the EHA:
Office of Civil Rights ("OCR"); the Office of Special Education Programs (OSEP); and the Office of the
Assistan; Secreiary for Special Education & Rehabilitation Services (OSERS). The EHLR also provides the
full 1ext of selected stais Jevel adminisirative decisions, and many federal court opinions.

The second resource is & compilation of all final stare administrative decisions involving special
education. The staie government (or a puvaie publisher), may publish all final administrative decisions issued
by the stale Commissioner of Edvcation in regard 10 EHA (and other) issues. I published, these decisions
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*  Although the law and rules are clearly writien, there arc many potential traps &t
both the decision making level for an individual child and at the policy development level
for states and local school districts. Two contributing factors are that special education
decision making involves a lot of people at every decision making stcp. These
characteristics create enormous challenges to “outsiders,” such as staic Tech Act staff, who
seek to advance the importance of assistive technology to state education deparunent or
local school district officials.

*  Whether attempting to shape policy at the state or school district level, or when
discussing the benefits of assisuve technology for a particular child, Tech Act staff must
be able 10 demonstrate familiarnity withthcnﬂcsandpmcedmesupplicabkmspeciﬂ
cducation programs. Without a demonstration of both assistive technology and special
education expertisc, Tech Act staff most likely will have their recommendations summarily
dismissed at every level of the special education decision and policy making process.

1. ATE PLAN RE EMENT

s  The EHA, like Medicaid, operates through "cooperative federalism.” States that
agree to implement the EHA's requirements are eligible for federal financial assistance. To
receive federal funding, states must provide assurances in a state plan that all children with
handicaps in the state will receive special cducation and/or early intervention programs and
services consistent with the EHA’s requiremerts.

*  Sutes must choose to partcipate in the EHA. They do so by submitting an
annua! state speciai education plan to the Office of Special Educatios Programs in the U.s.
Department of Educadon. The annual state plan contents are set forth in the EHA (20
U.S.C. Sections 1412 - 1414; 34 CF.R. Scctions 300.110-.153; .220-.240).

* The annual plans must provide assurances that the participating stawes will provide
all the substantive and procedural rights stated in the EHA. They must assure that all
handicapped children between age 5 and 21 will be provided a “full eduvcational
opportunity,” as well as a "free appropriate public education ("FAPE")" (Section
1412(2)A);(B)). The full educational opportunity requirement means that handicapped
children must be allowed 1o participate and to benefit from all programs and services --
academic, non-academic, and extra-cwricular —~ that are available 10 non-handicapped
children (34 CF.R. Section 300.304-.307). The FAPE, described in Section III, is the
substantive right at the core of the EHA.

winbelnilablebymbsuipﬁon.mddsomﬁkelywbcfomdmu::ovumtmmmnmu
sections of university and/or public libearnies. Titles of these decisions may be “Opinions of the Commissioner
of Educstion” or "Education Depaniment Reports.” Unformunaiely, this compilation may not be available in all

stales.
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® To accomplish these goals, states must describe a comprehensive “child find"
system, in which all handicapped children in the state are identified, located, and evaluated.
(Section 1412(2)(C); 34 C.F.R. Section 300.300(Comment)).

®  States also must assure that once evalvated, handicapped children will be provided
8 FAPE consistent with an individualized education program ("IEP"), and that the
placement for that program be in the "least resmictive environment” appropriate to the
individual child's handicapping conaition (Section 1412(4)-(5)).

*  States must assure that all the EHA's procedural safeguards will be provided 1o
all handicapped children (Section 1412(5)(B)).

®*  Finally, states must assure that there are procedures that will promote the
development of sufficient numbers and types of trained staff and appropriate faciliies to
meet the needs of all handicapped children in the state (Section 1413).

¢  Although states must submit these plans, local school districts are primarily
responsible for the implementation of the EHA. Al the foregoing requirements also apply
at the school district level. A separate plan is required to be submitted by school districts
to the swate education agency as a condition of EHA funding being passed on to the local
level (Section 1412(4); 1414).

B. Special FEducation & Related Services To Pre-Schoolers Apge 3 and 4

. *  To be eligible for pre-school funding, states must submit 8 plan that extends to 3
and 4 year olds the same rights, programs and services that are applicable to children 5 -
21 years old (34 CF.R. Section 301.10 -.11).

*  The pre-school program allowed states to initiate its program in two steps: first,
to receive EHA funding in fiscal years 1988, 1989, and 1990, states had 10 assure that
special education and mlated services would be available to children age 34. By FY 91,
all children age 3-4 must be assured a complete free appropriate public education ("FAPE")
as is available to children age 5-21 (34 C.F.R. Section 301.10).

IIl. INDIVIDUAL ELIGIBILITY CRITERIA

*  The individual eligibility criteria for the EHA programs for children ape 3-21 are
quite simple. The EHA secks 1o open the doors to an appropriate education 1o all
handicapped children: the full name of the EHA is the Education for Al Handicapped
Children Act

¢ In addition, one of the central concepts of the EHA is an entitlement to a Free
Appropriate Public Education; there are no financial eligibility criteria. Handicapped
children with & wide range of impairments, and from both rich and poor familics may
participate in and benefit from EHA programs and services.

o
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¢  Subpart B of the EHA, ("EHA-B") describes the program for children age 3 ‘o
21. This program has only two eligibility criteria: that the child be between age 3 and 21,
and that the child be "classified” as handicapped.

*  Once classified, the child will be eligible for all the substanuve and procedural
rights stated in the EHA.

A. Handicapped Children
*  The definition of handicapped children has two parts: first, 8 child must be

evaluated and found to have a specified impairment. Sccond, because of the impairment,
the child must need special education and related services.

The EHA lists 9 impairments:

*  mental retardation; ¢ :riously emotionally
* ard of hearing: isturbed;
¢ ::af;o " »  orthopedical’ mpaired;
*  gpeech or language *  other health impaired;
impaired, *  specific leamning
*  visually handicapped; disabilities; (20 U.S.C. Section 1401(a)D)).

The EHA regulations include two additional impairments:
®*  deaf-blind *  mult-handicapped

The EHA regulations also state definitions of all 11 listed impairments (34 CF.R. Secton
300.5).

*  An important limitation of the EHA is that it does not have any “catch-all”
definition 1o permit children with conditons not specifically listed in the law or fules 10 be

classified. ™

*  If a child has one of the listed conditions, the sccond classification criterion also
must be satisfied. It requires the child to demonstrate that because of the condition, s/he
requires special education gnd related services. The EHA regulations expressly state that a

" 'msBnmjwﬂawmdamjorhmy:mtpﬁncimlpuwxo!mcw&mmmm
developmont of individuslized programs siuted 0 each child’s unique needs. The EHA expressly forbids
cmmmmkuduMﬁmMMmm&mmamcmmnvuiwdmmz
dm.mcmAfwbidsmmmdphcemdaciszhemsolelymthedﬂd'shmdiup. Yet in
ﬂ:ﬁmsepn&mmbnwhoiswm&dbyﬂ:%mdﬁcumgmimﬁmismum
lSmﬂwMWmMmmmmmmmMmmm
wngwmﬁunyndud&ﬁmwmmmm«muﬁmmuumwwmmtm
mﬂiﬁhuﬁw&eﬁphﬁw.hmyﬁmﬂmhammmwmmhﬁmwyw
mﬁdﬁvgmwﬂhﬁmntﬁem«i@dm Pending are amendments that would add suism,
mmwnhjm,mdmﬁmdcr:dtdimwwmnndwmmﬁm (Mos:
secently, the Education Depariment staled that ADD or ADHD fits under the existing definition of leaming
disability. 16 FHLR 961 (OSERS 1990))

M
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child who may have a listed condition, but who does not require special education, will

not be classified as a handicapped child under the EHA (34 C.F.R. Scction
300.14(comment)). *

* A child who has an EHA listed condition but who does not require special
education, or one who has a condition not on the EHA list, may still be entitied o the
services s/he requires through the provisions of Section 504 of the Rehabilitation Act of
1973, 29 U.S.C. Section 794. The rights and protections afforded by Section 504 are
discussed below.

*  Once a child between age 3 and 21 establishes that s/he is handicapped, there arc
no other eligibility criteria. Family income and resources are expressly not an eligibility
criterion. Public school education is available to ali children residing in a school district,
rich and poor alike. The EHA ensures that children with handicaps also have that night.

IV. PROGRAMS & SERVICES

*  The EHA does not state precisely what educational program must, or even what
can be provided to handicapped children. Elementary and secondary education always has
been administered by local and state authorities, with a minimal federul role. Also,
because the EHA requires individualized planning for each handicapped child, the resulting
variety of programs and services defies simple definition. For this reason, the EHA lists
only general goals as to its “integration” expectations.

‘ A. "Free Appropriate Public Education”

*  Once "classified” as handicapped, a child is entitled t~ receive a "free appropriate
public education” or "FAPE.""* A FAPE is mandatory for cach child with handicaps.

*  Both the EHA and regulations state that a FAPE consists of special education and
related services that

A) have been provided at public expense, under public supervision and
without charge;

B) meet the standards of the State education agency;

C) include an appropriate pre-school, elementary, or secondary school

Y The commen! staies:

(1) ‘The definitior of "special education” is a particularly imporant one under these
regulations, since a child is not handicapped unless he or she needs special education...

» A Free Appropriate Public Education is abbreviated here as FAPE for convenience. In
and conversation, this phrasc is shoried 10 "appropnate educanon.” It never is referred 10 as
FAPE (sounds like “tape®).

 — —
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education in the Swuate involved;, and
D) are provided in conformity with the child’s individualized education
program (20 U.S.C. Section 1401(18); 34 CF.R. Section 300.4).

*  In addition, each child’s FAPE must be provided in the “least restrictive”
educational setting, and be implemented by appropriately trained and qualified staff (34
CF.R. Sections 300.380 -.387; 300.550 - .555).

. FAPEisxhegemalmmgivenmADEHAmquimmmsowedmhmdicapped
children. Through its various component pans (free cducation, special education,
appropriate education, related services, least restrictive environment) children can receive
uﬁﬁwmmmuwuummrmmmmsm:wmembleMm
benefit from the EHA's physical, academic and social integration goals.

¢  Each of the significant terms within the definiton of a Free Appropriate Public
Education is described in Section IV.

B. Individusli tion P m

¢  The EHA rights of a free appropriate public education in the least restrictive
environment are stated for cach handicapped child in an "individualized education
program,” or "IEP." An IEP is the basic document used to plan and provide EHA
programs and services.

e An IEP is 8 written statement for each handicapped child. It must be reviewed
and updated at least annuaily. It must be prepared by a committee, whose membership is
outlined in the regulations (34 CF.R. Section 300.343(a); .344-.345). The IEP writing
committee (called by many differcitt names) will include 2 schoo! distict administrator, 8
teacher, a parent represeniative, 8 person trained in the evaluation of handicapping
conditions (often & schoo! psychologisi), the parents of the child, and any other persons
who have knowledge of the child's special education and related services needs. Each
state may set their own additional requirements for membership on the IEP committee.

*  The EHA and regulations state what must be contained in an IEP.
There must be:

(A) a statement of the present levels of educanonal performance of such
child;

(B) a statement of annual goals, including shor term instructional
objectives;

(C) a staterment of the specific educational services (special educaton
and related services) 1o be provided to such child, and the extent 10
which such child will be able to participate in regular educational

programs; - .
(D) the projecied date for initiation and anticipated duration of such
services, and

M
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(E) appropriate objec’ive criteria and evaluation procedures and
. schedules for determining, on art least an annual basis, whether
instructional objectives are being achieved (20 U.S.C. Section
1401(19); 34 C.F.R. Scction 300.340-.349).

V. What Makes The EHA_An Assistive Technology Funding Resource?
A. Introduction

*  The EHA expressly states that it is a resource for assistve technology devices
and services. First, in August 1990, the Office of Special Education Programs issucd a
policy statement that “assistive technology” must be considered as par of the process of
developing a child’s IEP. The OSEP position could not be more clear

A determination of what is an appropriate educational program for each
child must be individualized and must be reflected in the content of
cach child's IEP. Each child's IEP must be developed at a meeting
which includes parents and school officials (34 C.F.R. Section 300.343-
300.344). Thus, if the participants on the JEP team determine that

a_child with handi requi istive technol n_order t

receive [a] F nd_desi ch assistive nol ither
special education or a related service, the child's IEP must include
specific statement of such i includin nature and
amount of such services. 34 C.F.R. Secrion 300.346(c); App. C 10 34
. C.F.R. Pan 300 (guestion 51).

Leter dated August 10, 1990, from J. Schrag 1o Susan Goodman ("August 10, 1990 OSEP
Letter”™):

*  Then, at the end of the 1990 congressional session, the EHA was “reauthorized”.
The EHA Amendments of 1990 reinforce the OSEP letier by adding broad definitions for
both “assistive technology device™ and "assistive technology service™ (20 U.S.C. Secuons
1401 (a) (25); and (a) (26)). With these statutory definitions, advocates for children can
cite specific provisions of the EHA, as well as the OSEP letter 1o insist on having
appropriate assistive technology made part of the child's IEP.

The 1erm "assistive technology device” means any item, piece of equipment, or
product system, whether acquired commercially off the shelf, modified, or customized, that
is used to increa ¢, maintain, or improve functional capabilites of individuals with
disabilines.

The term "assistive technology service” means any service that directly assists an

individual with a disability in the selection, acquisition or use of an assistive

technology service. Such term includes:
(A) the evaluation of needs...including a functional evalvation...in the individual's

cuSIOmAary environment;

_m
Outline Of Federal Laws And Rules 29




UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL IDUCATION AND REMABILITATIVE SEXVICER

AUG 10 1990

Ms. Susan Goodman
Lawyar/Consultant
18182 Hesdwaters Drive
Olrey, Msryland 20832

Cear My, Goodman:

This is in response to your recent lattar t0 ths Office of
Bpecisl Educstion Programs (OSEP) concerning obligetiona of
public agancias under Part B of the Educrt.on of the Handicapped

ACt (EHA-B) to provide sssistive techneology to children with
handicaps.

SBpacificelly, your letter asks:

1. Can a school districe pPTesum, Cively deny assistive
technology to a handicapped studant?

2. Should the nasé for assistive technology be considersd
on an individuasl case-by-cass basis in the development
of the child's Infdividual Education Program?

In brief, it ig imparmissible under EHA-B for public sgencies
(including school districts) "to presumptively deny asassistive
technology” to 8 child with handicaps bafora @ dstermination is
meds ¢8 to whether such technology is an slement of & free
appropriate public education (FAPE) for that child. Thus,
consideration of & child's nasd for assistive technology mugt
Occur on e case-dy-cass basis in connaction with the dsvelopment
of a child's individualized education program (IEP).

We note that your inquiry does not define the tarm “assistivse
technology” and that the tarm is not used eithar in the EHA-B
statute or regulations. The Techno ogy=Related Assistance For
Individusls With Disabilities Act o 1988, Pub. L. 100-407,
contains broad definitions of both the terms “asuistive
technology device® and "sssistive technology service." Sese
Sscticn 3 of Pub., L. 100-407, codified as 29 V.8.C. 2201, 2202.
Our response will use "sasigtive technology” to encompass both
‘assistive technelogy s T™vices” and “assistive tachnology

‘ovmn .
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Page 2 - Ma. Sugan Goodman

Under EHA-B, Utate and local educational agencias have
Desponsiblility to ensure that eligible ahildren with hendicape
Tecsivae FAPE, which inscludes ths provision of spacisl educatior
and realated services without charge, in conformity with an IEP.
20 U.8.C. 1401(18); 34 CFR §300.4, (s) and (d). The term
"spscial education” is defined as "specially dasigned
instruction, at no cost to tha parant, to mset the unigque nesds
of s handicappad child . . . ." 34 CFR §300.14(a). PFurther,
“ralated sarvices” is dafinad as including "transportaticon and
such devalopmantal, corrective, and othsr supportive services as
are raguirad to assist a hanuicapped child to bsnafit from
spacial education.” 34 CFR §$300.13(ea).

The EHA-B regulation includes 8s eaxamples 13 servicas that
Qualily as "relsted sarvicss" under LiA-B. ag 34 CMR
$300,23(b)(1)=(13). We emphasize that this list "is not
exhaustive and may include other developmantal, coOrragtive, or
other supportive sarvices ... if they ars requirad to assist a
handicapped child to benefit from special educstion.” 34 CFR
$3C0.13 and « Thus, under EHA-B, "assistive tachnology"
couléd Qualify as “specisl education® or “"related sarvices.”

A determination of what is en appropriats sducstionsl program for
sach ghild must be individualized and must be reflectad in the
content of each child's IEP. Bach child's IEP must be devalopsd
at & meeting which includes parsnts and school officials. 34 CFR
§8300.343-300.344. Taus, 1€ the participants on the IEP tean
determine that a child with hardicaps requires ssaistive
technology in order to receive FAPE, and dasignate such assistive
technology as eithsr specisl sducstion or s ralatead ssrvice, the
child's IEP must include a specific statenant of such ssrvices,
including the nature and asount of such services. 34 CFR
§300.346(0); App. C to 3¢ CFrR Part 300 (Quas. 51).

EHA-B's least restrictive environmant (LRE) provisiona reguire
sach agency to ansura “[t]hat spacisl classes, separste schooling
or other remocval ©6f handicappsd children Irom the regular
sducationsl anvironment oosurs only whan the naturs or ssvarity
©f the handicap is such thai eduoation :n rasgular clesses with
tha use of supplamentary aids and ssrvices cannet be achievad
satisfactorily.” 34 CFR §300.550(b)(2); ses slso Anslysis to
Final Regulations published as Appandix A Part 121s,
42 F.R. 42511~-13 (August 23, 1977). Assistive technology can be
s fora of supplemantsry aid or ssrvioa utilized to facilitate a
child's educktion in a rsgular sducational environment. Such
supplementary aids and services, or modifications to the ragular
education program, must bes included in a child's IEP. 16.
Appendix C to 34 CFR Part 300 (qunqsﬁqg).

AL
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In sum, & child's need for assiutive technology must be
dsternined on a case-by-cas- bssis and could be spscial
educstion, related ssrvicas Or supplementary aids and services
for children with handicsps who are educatsd in regular clar > s.

I hopa the above information has been helpful. If wa may provide
further assistance, please let me know.

Bincerely,

% Q. Blekrop

Judy A. Schrag, 84.D

Director

Office of Spacial Bducation
Programs
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(B) purchasing, leasing or otherwise providing for the acquisition of assistive
. technology devices...;

(C) sclecting, designing, fitting, customizing, adapting, applying, maintaining,
repairing, or replacing of assistive technology devices;

(D) coordinating with other therapies, interventions, or services with assistive
technology devices, such as those associated with existing education and
rchabilitation plans and programs;

(E) training or technical assistance for an individual with disabilines, or, where
appropriate, [his/her] family...;

(F) taining or sechnical assistance for professionals (including individuals
providing education and rehabilitation services), employers, or other{s] who
provide services to, employ, or are otherwise, substantially involved in the
major life functions of individuals with disabilities.

*  The importance of these statements, first in policy and immediately thereafter in
the law, cannot be discounted. The EHA is one of the most important programs effecting
the lives of children. No other program offers services with comparable intensity and
duration. Children may participate in EHA programs for 5-6 hours per day (or longer).
180 days per year (or year round), from birth to age 21. These years consttute the
"developmental” period, in which the greatest amount of the child’s physical, cognitive,
social and emotional growth will occur. It also is the period in which the child will have
the greawst potental 1o develop skills and prevent or lessen their handicapping conditions.

*  Public school education programs have been recognized as the most important
.govcmcm benefit program in terms of creating opporntunities for persons with handicaps
to be integrated in both their local communities, and the economy. With the addition of
assistive technology, the potential benefits of EHA programs expand even further.

B. General Propram Criteria Supporting Funding:

*  The proper interpretation of the OSEP letter and the 1990 EHA Amendments is
that the EHA now expressly states it will fund assistive technology devices and services.

*  The EHA contains six programs, services and administrative provisions that
should all be viewed as suppornng assistive technology funding:

“Free Education” "Least Resmrictive Environment”
"Special Education” "Procedural Safeguards”
"Related Services” "Staff Development”

Each of these terms is described below.

O
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C. 1 y Perceived As Funding Barriers

¢  Even though the EHA must fund assistive technology, there still are potential
barriers for securing funding for any individual child. State Tech Act staff will face great
challenges in integrating assistive technology into state and local EHA programs. Three of

these potential barriers include:

"Appropriate Education” "EHA Funding Levels”
"A Lack of Basic *Ownership”
Knowledge™

Each of these issues is described below.

1. "Free Education”

®  The "Free" in FAPE is extremely significant with regard to children with
handicaps who may require assistive technology. As stated in the EHA and regulations, all
aspects of the special education and related services provided 10 a child must be “at no
cost to the parents.” This term is interpreted broadly.

®  The "at no cost” rule prohibits school districts from refusing to include
equipment, services or programs on the IEP based on its expense. And, once stated on the
IEP, the school dismict must provide the equipment, services, and program needed 10
provide a FAPE.

*  The only time "cost” can be taken into consideration is where two
alternatives exist that would each enable the child to receive an "appropriate” educaton. In
that circums:ance, the district may choose the less expensive option.”

*  If school districts must provide a FAPE in & cost-blind manner, immediate
attention will be directed 10 opportunities for cost-shifting to other sources. Among the
most obvious sources are the parents’ themselves, private health insurance policies, and

Medicaid.
a. Schools Cannot Require Parents To Pay For A Child's IEP

»  School districts cannot evade the "at no cost 1o parents” rule by ielling
parents they must pay for the needed equipment, services, or programs themselves. One
argument is that the time the service is provided is not jimporant; because it can be

vided after school, using community resources, the school is therefore not obligated 10
provide it This approach violates the “at no cost 1o parents” rule.

" This rule is anlikely 1o be acknowledged by school district or stale education officials. As noted, the
cost of special educabon programs will almost invariably enter into conversations about an individual child's
wogmn.mdnbonudr@disaiuuﬁwmeduwionpoﬁcy.
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. ~* Schools also cannot evade the "at no cost t0 parents” rule by refusing to
provide needed equipment on the basis that the child can bring the device from home.

* Likewise, schools cannot attempt to use the state truancy laws to force
parents to provide needed mebility devices or transportation, which if not provided would
result in the child's absence (see EHLR 213:211, OSEP April 20, 1989, annexed).

. Fmally. schools cannot claim that a particular service identified as an EHA
“related service” is needed, bat for "medical” as opposed to "educational,” reasons.
Congress identified 8 wide range of "health” services as educationally "related;” school
districts are not free to ignore or evade that designation. Once a service is identified as
being "needed” for the child to benefit from his/her special education program, then the
service must be provided by the schools (The only aliernative is for the school to argue
that the service is not needed at all).

b. chools Cannot Require Parents’ Health Insurance To Pay For A

Child's FAPE

*  Since 1980, the U.S. Department of Education has stated that school districts
are absolutely forbidden from requiring the parents of a handicapped child to use pnivate
insurance proceeds to pay for required services where the parents would incur a financial
loss. In addition, even if it could be established that no such loss would occur, coercion
still is forbidden: the use of insurance proceeds must be voluntary (Notice of Interpretation,

. 45 Fed. Reg. 86,390 Dec. 30, 1980).

*  The U.S. Deparmment of Education reported in rescarch findings that 73% of
all health insurance policies had lifetime dollar caps; 71% had annual or lifenime limits on
coverage for specific services; that claims use affected future insurability; and that claims
use raised future insurance costs. On the basis of this research, OCR restated the validity
of the 1980 interpretaton (see 16 EHLR 963 (OCR 1990); EHLR 213:211, OSEP April 20,

1989).

*  The possibility that a "cost” will be associated with use of an insurance
policy can be both explicit, and implicit. For example, a policy may cover durable
medical equipment, as well as other services that may be EHA related services. However,
the policy also may include caps on coverage, deductibles, co-payment responsibilities, or
other express or subtle limitations that would constitute a "cost” or "financial loss” if the
policy were used for services in school. Care must be taken to ensure that a policy does
not have such a limitation before 2 parent considers using his or her insurance to pay for
equipment or services that would otherwise be the responsibility of a local schoo! district.*

® In addition, insurance companics are well aware of the "at no cost 10 parents™ nule and its
implications for private insurance, Many have created barriers in policies 1o preclude their use for school
related equipment or services. These bamiers would make it impossible 1o access the policy for school relaled
services cven as 8 compleiely voluntary decision by parents. Among the restrictions that muy be stated in
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213:214
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-« Them letiars have heen edited 0 sliminaic rEiraneoas and Sroivvast matarisl.

person who is in the recipient's junisdiction.” 34 C.FR. Sec.
104.33(a) (July 1, 1987). Since the resident distrct has
ultimate responsidility for ensuring 'wt all handicapped
students who reside in its jurisdicuion receive appropriate
educational opponunities, it is thus unclear whether a staic
could require the district o delegaie this responsibility to
another district.

To fciliute “choice™ legislation being enacied in
Nebraska and other sates, it is ismortant that this conflici be
resolved. Accordingly, we are regaesting, an opinion from the
Department of Education regarding ‘vhether 8 statc can
require a resident district 1o delegate 10 1 non-sesident district
its responsibility to ensure that all hand icapped students who
reside in its jurisdiction receive appropriale ¢”ucational
opportunities. It would be belpful i we could meet with you
and representatives from your office 10 discuss this mate?
further. Wewﬂlcallywdﬁoeinhcncnfewdsysnsecif
such a meeting is possible. Thank you in advance for your
assisance.

Text of Response

Secretary Cavazos has asked me to respond 0 your
request 1o meet over the above-referenced matier. As dis-
cussed in the ielephone conversanion between you and Dr.
Chassy, we will study the ramifications of “choice ™ legisla-
von on compliance with Federal regulations goveming the
education of children with disebiliies. During our sudy we
will consult with all necessary Department personncl 10
ensure that the positions we develop refiect the broad and
varied concerns that have beanng upon this issue. Upon
conclusion of our study we will share with you our thoughis
and arrange 2 meeting with you at the appropriate level 10
address any issues you believe require further development

We appreciale your bringing this mager to the atiention
of the Department and the cooperation you and your col-
leagues have provided thus far. We Jook forward o reaching a
posstion on this matier that refiects the besi interests of your
client and of all children with disabiliues.

Pawicia McGill Smith
Acting Assistant Secretary

Inquiry by: John F. Siohrer
Division of Instructional Services
Burean of Specis! Education Services
101 Pleasant Sweet
Concowrd, NH 03301

Digest of Inquiry
(February 24, 1989)

e Isa digrict operating within the intent of EHA-B il
it requires 8 non-ambulatory child's atiendance using :
wheelkhair supplicd by a third-party insurer?

* 1sa district operating within the intent of EHA-B il
it enforces state truancy statuies for nonastendance due
10 parents’ refusal 10 supply an insurer-provide
wheelchair for student's in-school mobiliry?

Digest of Response
(April 20, 1989)

District May Not Require Use of Private Insurance for

Wheelchar

A dismict may not require the parents of 2 non-
ambulatory child 50 use private insurance proceeds K
pay for 2 wheelchair the student requires for in-school
mobility where they would incur 3 financial loss, but
the parents’ refusal o consent 10 use privalc insurance
proceeds does not relie ve the district of its obligauon 1o
provide a needed wheelchair,

District Mav Not Use Truancy Law 10 Make Parents

Provide Wheelchair

If the parents of a non-ambulatory student refuse to
supply an msurer-provided wheelcharr for the child's
in-school mobility, s district may not use a stale truan-
cy statutz © shiflt the responsibility for providing thus
relaizd service 10 the parents; the dismcet remains
obligaied w0 provide a wheelichair at public expense
and withow charge to the parents.

Text of 1nquiry

Thank you for your recent response o the inquiry
regarding the obligation of a distict when a wheelcharr s
necessary for a non-ambulatory child.

The second pan of the inquiry concerned the distnct's
obligation when a parent refuses to send the child’s wheel-
chair 0 school. You cite 3¢ CFR 300.13(b)X13)ii)iu) in
indicating that a a diszict 7. . . may be required 1o provade 3
wheelchair for Tansporiauon pwposes while the child is
receiving special education.™ Your response begs a further
question because of the provisions of 34 CFR 300301, which
permits aliernative sources of support in meeting the require-

ments of a free, appropriate, pubdlic education. Specifically,
< W rezulation suaees,
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Each state may use whaiever State, local,
Federal, and private sources are available in the
State 10 mozt the requirements of this par.

Nothing in this pan relieves an insurer or similar

third party from an otherwise valid obligation 10

provide or 0 pay for services provided to 8

handicapped child.

Assuming a nom-ambulatory child has been provided a
wheelchair by a third-panty insurer,

A. Is 2 district operating within the intent of P.L. 94-142
if it requives the child’s attendance using the wheel-
chair supplicd by the insurer?

B. Is a district operating within the intent of PL.94-142
if i1 eaforces Stale truancy statutes for non-
auendance resulting from parent refusal 1o supply an
exisung, insurer-provided wheelchair for in-schooi
mobility?

I recognize that issues become quite complex when

auempung o interpret statutes and regulations, but since that
15 our assignment and districls seek our counsel, we must

res .
‘:ur prompt auiention is apprecisted.

Text of Response

Thank vou for your letter with further questions regard-
ing the obligauon of a district, under Pan B of the Educaton
of the Handicapped Act (EHA-B), when a wheelchay is
necessary fora nen-ambulatory child Specifically, you want
10 know, assuming a non-ambulatory child has been provided
3 wheeichar by a third-party wnsurer.

(a) Is a distnict operaung within the intent of
EHA-B if it requires the chuld’s attendance using
the wheelchair supplied by the insurer? and

) Is a district operating within the intent of
EHA-B if it enforces Staie truancy stamtes for
non-atiendance resulung from parent refusal 1o
supply an existing insurer-provided wheeichaur
for in-school mobility?

EHA-B places an affirmative duty on school dismicts to
provide children with handicaps a frec appropriale public
sducation (FAPE), which includes special education and
related services al public expense without charge o the
aarent or guardian. 20 U.S.C. Sec. M12Q2)XB), 1401(18); 34
CFR Sec. 300.4(a). In meesing the " without charge™ require-

Siates may use whatever State, local, Federal, and
sources of suppor that are available in the Swaze for
meeting EHA-B requirements. 34 CFR Sec. 300.301(a).

10 1980, the Deparument issued a Notice of Inierpeeta-

uon on the use of parents’ insurance proceeds, published at

EDUCATION for the HANDICAPPED LAW REPORT
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= Thene fcttars have boun adiied t» sliminaic estrancous ond irvelevast malarial

4S FR 86390 (Dec. 30, 1980) (copy exciosed). [Not re-
produced.] Under this imerpresation, which remains the
Department's current policy, it is impermissible for public
agencies responsible for the education of 8 child who is
handicapped 10 require the parents of that child to use private
insurance proceeds to pey for required services where the
parenss would incur a financial loss. In addition, the use of 8
parent's insurance proceads ender these circumstances must
be voluntary. A parental refusal 10 consent o the use of
parents’ private insurance proceeds does not relieve the
puh&cmmﬂhkhtheedmuumm
the duty 10 provide required services included in the child’s
individuslized education program. Therefore, if 8 wheelchair
is found to be a required related service ander 34 CFR Sec.
300.13, the public agency must provide the service “at public
expense . .. and withow charge,” 34 CFR Sec. 300.4(a),
deuummmmm
wheelchair or can obuin one through the nee of insurance
benefits. Accordingly, 8 public agency is not permitied under
the EHA-B 10 use the Staie truancy stannes o shift respon-
sibility for providing related services 0 an eligible child's
parenss.

We have provided only these general comments on the
questions you posed becsuse the specific circumsiances
under which the wheelchair was oblained zre not provided in
yourr letier. Also, as we indicated in our earlier letier on this
topic, the due process procedures under EHA-B are available
10 the parent and the public agency 1o determine the relauve
rights and duties of school officials and perents in such cases.
See 34 CFR Secs. 300.500 - 300.514.

1 hope that the above information is of assistance. If this
office can be of further service, please ket me know.

Parricia McGill Smith
Actng Assistani Secresary

© 1988 CAR Publishing Company
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* This provision does not preclude school districts from asking parents whether they
have any insurance coverage, but school districts have no authority to require parents to
disclose those policies, or to permit school authorities to review them.”

¢. Schools Can Use Medicaid To Pav For A Child's FAPE

®  The interrelation berween the “at no cost to parents” rule, and a child who is
eligible for Medicaid is more complicated.

* Fn'st,anyuseofMedicaidfundswillbclimiwdwthoscchﬂdmnwhom
eligible for Medicaid. In addition, just as with the limitations on usc of insurance
proceeds, schools cannot force parents 1o state their children are Medicaid eligible, or force
them to use Medicaid 1o aid their child's education. Medicaid utilization must be
voluntary.

*  If Medicaid can be considered, there are wemendous opportunities for schools w0
shift the costs of many related services. Since 1986, Congress has enacted three laws that
create obligations for Medicaid to provide and/or reimburse school districts for the costs of
special education and related services for children who are Medicaid eligible.

¢ In Public Law 99-457, Congress acknowledged that funding systems other than
the EHA may be tapped to pay for the programs and services required by handicapped
children (20 U.S.C. Section 1412(6)). The House Repont accompanying Pubic Law 99457
stated:

Although Public Law 94-142 [the EHA] designated the state educational agency
8s [being) responsible for ensuring that handicapped children receive a FAPE .. it
did not make the educational agency solely financially responsible for all services
provided.

The House Repont went on to specifically identify Medicaid as one of the other financially
responsible programs.

policy are express coverage exclusions for ‘services that can otherwise be oblained at no costs to parents,’
"services that can be obiained during the hours when school is in session,” or services for "children between
the ages of 5 and 21." A recent federal coun chalienge 10 such policy exceptions as a violation of the EHA
was unsuccessiul.

® The limits on the use of insurance exist despite the language in the EHA regulations which might
suggest differen: conclusions. 34 CFR. Secaon 300.301(b) staies that

Each statc may use whaiever Federal, State, local and private sowrces sre available in
the State 10 meet the requirements of this part

Nothing in this pan relieves an insurer o7 similar third party from an otherwisc valid
obligauon to provide or pay for services provided to a handicapped child.
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® In the Medicare Catastrophic Coverage Act, Public Law No. 100-360 (1988),
Congress amended the Medicaid Act 1o expressly make Medicaid responsible to provide
reimbursement for all related services stated on a Medicaid eligible handicapped child’s
IEP, which also are covered services under the State Medicaid Plan (42 U.S.C. Section
1396b). (Although Congress later repealed most of the Medicare provisions of this law,
this Medicaid provision remained unchanged.)

*  The Omnibus Budget Reconciliation Act of 1989 ("OBRA-'89"), expanded
Medicaid’s obligations once again. OBRA '89 amended the terms of the mandsiory
Medicaid service known as “Early Periodic Screening, Diagnosis & Treatment™ or
("EPSDT"). Effective April 1, 1990, children younger than 21 are entitled to receive
Medicaid reimbursement for services beyond the state Medicaid plan, to include any service
for which the federal government would provide reimbursement (42 U.S.C. Section
1396d(r)).

*  Read together, the OBRA-'89 and MCCA amendments will enable school districts
tc obtain reimbursement for any related service on a child’s IEP that "could” be reimbursed
by the federal government, regardless whether the service is otherwise listed on the state’s

Medicaid plan.

®*  These Medicaid amendments make all the provisions of the Medicaid Act that are
supportive of assistive technology funding applicable to children between the age 5 and 21.
They will apply 10 related services that are human services, such as occupational therapy,
physical therapy, counseling, and speech pathology and audiology. It also will extend to in
school nursing, which may paralle] Medicaid home health nursing or privaie dury nursing®

® A caveat is required in regard 1o nursing services. Medicaid rules for these services include “at
home” only location restrictions, which have been interpreied literally so bar in-school nursing coverage.
These Jocation restrictions pro.cntly are a matter of significant controversy, and non-uniform rules exist
throughout the country. Tech Act staff must review each state’s Medicaid program carefully, taking into
consideration the numerous lawsuits, rules changes and interpreiations, and waivers that may affect nursing
SCIvicesS,

For example, in Massachusetts, the Medicaid private duty nursing regulations were amended in May
1990 10 permit nurses to go 1o school. In Maryland, children covered by 8 Medicaid waiver have the same
rights.

In addition, 8 lawsuit in New York has resulted in new rules that eliminate any Jocation restrictions on
Medicaid private duty nursing services. Because the decision was issued by the federal court of appeals,
these rules also will apply w0 children in Vermont and Conpecticut. Another lawsuit, in Connecticut, has
required Medicaid 1o provide an in-school nurse through the Medicaid home health nursing rules.

Unfortunately, the federal government refuses 10 apply these decisions nationally. For this reason, both
lawsuits are now being re-drafied as nation-wide class actions. Tech Act stafl must inquire whether their
particular state will apply the "at home" location restrictions for these nurses.

A separate conroversy exists regarding in-school nurses under the EHA. Lawsuits in New York,
Pennsylvenia, Obio and Michigan sought 0 have the EHA relaied service “school health services® be
inierpreied 1o require individualized nursing services for severely handicapped children. To daie, two
decisions have called nurses related services, and two have concluded they are 19 However, none of these
cases has been 2 class action, and all but the New York decision was decided & @ U.S. District Court. The
New York decision, which held nurses were not a related service, is applicable 10 thal state, and Vermont
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They also will apply to items of durable medical equipment, such as wheelchairs,
:;lg:ncntative communication devices, health monitoring equipment, hearing aids, vision
» CIC.

*  For states that have very limited-scope Medicaid programs, these three
amendments create significant expansions of the funding and services available to
handicapped children in school.

¢  Thesc amendments represent a poientially significant means for school districts 10
shift the costs of their related services. Nonetheless, schools may be hesitant o take
advaniage of the Medicaid program. Possible explanations include the duty of the school
to place the service and/or device on the child’s IEP. Schools may be hesitant to add
expensive new equipment, programs or services to an IEP, notwithstanding the present
availability of Medicaid. The school district is bound to implement the IEP as written, and
must provide all listed services and equipment. If Medicaid refuses to pay, or the child’s
Medicaid eligibility ceases, the school district will be required to pay.”

* A limiting factor regarding Medicaid is that it may not cover all of the costs of
the services and/or equipment. Medicaid services have state- or at times, locally-set rates
of reimbursement. School districts, by contrast, may contract with or pay rclated services
providers more than the Medicaid reimbursement rate. If so, then Medicaid will be able to
provide some, rather than all of the costs of the services. B

*  Another barricr is that the proof needed to establish Medicaid eligibility is likely
to be more demanding than the proof that would support having a service added to 8
child’s IEP. Resolving the differences between these two systems may be a significant
challenge. Also, if the school is to seck reimbursement for services it provides with its
own staff, then the school may have to apply to be a Medicaid provider and have a nate
se1 for its services.

*  An alternative to the schools® secking reimbursement from Medicaid services and
devices listed on the IEP is to ask the child’s parent 10 secure Medicaid services directly,
and simply have them be used at school. Such a request raises the same problems as if
the schoo! anempted to force a parent to pay for the service directly. However, the school
could overcome the problem by working with the parent, and showing how proceeding in
this manner will both secure the needed device or service for the child, and eliminate

and Connecticut. The other decisions, however, do not have mandatory stale- or region-wide cffect.

® Overcoming schools” hesitance 10 use Medicaid may ke some time. Tech Act siall may suggest
MxhookﬁmmMeds’caidmmmmfmmicesdmdymmm?.m“mmoml.m
physical therapy. HMupedemm.thkmybemmwﬂmmwﬁskm;upmdw
assistive technology devices o the IEP.

® The state Jegislature may impose other limitations on the rale of reimbursement In New Yok, for
eumple.m&hwmmmmmeweiwmlymefMMdMMMW.%
for that staie. The siate and local share will not be reimbursed 10 the school district
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administrative burdens on the school. For example, e child's IEP could state that 8 child
Teccive an augmentative communication device or a power wheelchair, and the school
could then seck Medicaid reimbursement. Or, the school could ask the child’s parent to
seek direct Medicaid payment for these items of durable medical equipment, and then have
the child take the devices to school.

*  Regardless whether there are any altemative funding sources, schools must
provide a FAPE at no costs to the parents, including any assistive technology that is stated
on the child's IEP.

2. Special Educnction
*  "Special education” is defined in the EHA as:

specially dsigned instruction, at no cost 10 parents or guardians, to
meet the quue needs of a handicapped child, mcludmg classroom
instruction, instruction in physxcal cducation, home instruction, and

instruction in hospitals and institutions (20 U.S.C. Section 1401(16)).®

*  The key pan of the definition of "special education” is that the instruction be
"specially designed” to "meet the unique needs” of a particular child. The word
"appropriate” is most often used to describe the individualization of the instruction.

*  Based on the child’s needs, the "special design™ may be quite minimal, or
extensive. For instruction to be "specially designed” the child does not have 1o be in a
scparate class. For some children, the specially designed instruction will be required for all
aspects of their education. For others, ¢.g., 8 child with a8 physical impairment, specially
designed physical education may constitute all of his or her special education. All the
remainder of the child’s education would be the same as that provided to all other students
(see 34 C.F.R. Appendix C (Gn. 47)).

® The EHA scgulations expand this definition to include:

The term includes speech pathology. or any related service, if the service consists of
specially designed instruction, al no cost to the parents, 1o meet the unique needs of a
handicapped child, and is considered special education rather than a relaled service
wnder siale standards.

The term also includes vocational education (e.g. industrial arts and consumer and
bomemaking education progmms) if it consists of specially designed instruction, al no
cost 1o the parents, o meet the unique needs of a handicapped child (34 CFR
Sections 300.14(a); 3003085).

The EHA regulations also state detailed definitions of “physical education.” Physical education

includes the development of physical and motor fitness, motor development (e.g. development of fundamental
motor skills and paltemns), movement education, and "adapied physical cducaum (34 CFR. Sections
300.14(b)(2). 300.307).

o
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*  Another characteristic of special education is that school districts do not
satisfy their duty to provide special education by attempting o rely on staff or programs
that presently are, or once were "available.” Rather, school districts must hire trained,
state-licensed staff, obtain equipment and services, and create programs that are based on
the needs of each handicapped child. That a particular district has never been called on to0
scrve a particular need, or that the district always has ‘donc it this way,’ is not consistent
with its EHA special education mandate.

*  The August 10, 1990 OSEP letter states expressly that a child's special
education may include the provision of assistive technology. The area of greatest potential
expansion is the use of computers in school. Specially designed instruction may be
available through the use of computer software, requiring the addition of & computer as
well as the program to the child’s IEP. The child’s special education can mclud.c both
instruction in basic operation of the computer, as well as the substantive instruction through
the software (sec EHLR 213:186, OSEP Dec. 14, 1988: 213:269, OSERS July 10, 1989).*

*  Many states have educational computing initiatives, with purchased and/or
donated equipment and software being distributed throughout the state. These initiatives
most often are described as aiding teachers and students meet the technological challenges
of the 21st century. Rarely, however, are they described in terms of the potental that
computers and software can have in meeting the integration goals of the EHA.

Ye: both the EHA and Section S04 require that children with handicaps, and the teachers
of these children have equal access to all computer services available in the state.

*  Computer aided education for children with handicaps can meet all of the
EHA integration goals. For example, this instruction may allow & child 1o be physically
and academically integrated in "mainstream” in "regular” education, leaming the same
materials as the rest of the class. This may apply to children with severe physical
handicaps, or severe learning disabilities. The computer will be able to put the curriculum
in a form the child can access: it can allow a child who cannot hear or cannot process oral
instruction 1o read lessons; it can speak to the student who cannot effectively read, sce or
process instruction presented in writien form; and it can allow a student who cannot write
t0 usc the computer as a notebook. The specially designed instruction for these students
may not require the adapiation of the content of the curriculum, only its manner of
presentation.

*  Another possible use of computer assisted educaton is to allow a child to0
remain physically and academically, and socially integrated by altering the content of the
curriculum. Children with varying degrees of intellectual handicaps can benefit enormously
from these opportunitics. The computer can become the child's weacher, allowing leamning
10 progress along the same lines as the general class, but at the individual child’s pace, or
level of understanding.

» Sd\ooldistri:lsmﬁvzmmdnpmSS.wOpaimmfmncweqnipmmtwimmtwekhm‘pﬁm
spproval” for any pirchase. Child specific compulter aided instruction, or most assistive technology, is
unlikely 10 reach that threshold (34 CFR. Secuion 80.32; 16 EHLR 962 OSEP 1990).

Outiine O! Federal Laws And Rules 37

™
e

©

ERIC

Aruitoxt provided by Eic:




213:186

EDUCATION for the HANDICAPPED LAW REPORT

= These lctiers have Deen wdited 1o climinate extrancous and irrclevant material.

Inquiry by: Departmen: of Special Education
George Peabody College for Teachers
. Vanderbilt University
Nashvillz, TN 37203

Digest of Inquiry
(November 1, 1988)

¢ May spcrial education and related services be
provided at no cost 10 handicapped students placed by
their parents in parochial schools and facilitics ever, if
the local education agency has madc available a free
appropriate public education?

® Under federal law, is there a mandaie 1o provide to
handicapped children specialized equipment or mate-
raals, other than that required for special ransporta-
tion?

® Do materials exist on reconciling special education
mandates with the Esbhishment and Free Exercise
clauses of the Constitution in regard w the planning
and delivery of special education and related services
to handicapped children in parochial schools and facil-

iues?
Digest of Response
(December 14, 1988)
.bh’c Agency Must Offer FAPE 1o Private School
Children

If 3 handicapped child has available a FAPE and the
parents place the child ina private school or facility, the
public agency is not required 10 pay for the child's
privaw education. However, the public agency is re-
quired to make services available as provided in the
Educauon Depanment's General Administrative Reg-
ulauons (EDGAR).

Funding for Equipmeni for Private School Children
The extent 1o which EHA-B funds are available to
provide specialized equipmemt 1o handicapped chil-
dren enrolled by their parents in private schools de-
pends largely on the needs of individual children for
such aids and the public sgency’s budget for its EHA-B
funds. For children provided a FAPE, a public agency
must ensure that they get the services and aids required
to assist them 10 benefit from special education and
placement in the leas: restrictive environment.

Services 1o Students in Seciarian Facilities
The U.S. Depariment of Education addressed plan-
ning and providing instructional and related services 1o
handicapped children in parochial schools and sec-
tarian facilities in 8 September 12, 1985 policy leter
g that since the Supreme Court has set no litmus
for permissible aid 10 stwdents in religiously-

Reprinted with permission from LRP Publications.

Q

oricnted schools, the Department believed that Chapter
2 funds may still be used for equipment and maienals
placed on private school premises. School officials
were advised 1o carelully review, and modify if neces-
sary, instructional scrvices provided on private school
premises under Chapter 2 in light of the Coun's deci-
sion in Aguilar v. Felton, barring instructional services
in private religious school buildings under Chapier 1.
Howcver, 2 ban sgainst on-premises instructional serv-
ices 10 private school children under EHA was not
favored since it might prevent the delivery of stat-
utorily required scrvices.

Text of Inquiry

My studcnts and | are trying to determine how related
scrvices can be delivered 1o children in parochial schools
consistent with the establishment and free exercise clauses of
the Ist Amendment.

1. Are we correct in determining that consistent with
their number and location special education and
related services must, without cost 1o the parents, be
provided 1o children placed by the parenis in par-
ochial schools and sectarian senings even if the Jocal
education agency has available free appropriate pub-
lic education in the public agency?

2. Other than specialized equipment required to
provide special transportation, is there a mandate to
provide specialized equipment or materials to hand:-
capped children pursuant 1o federal taw?

3. What sre the positions, guidelines, opinions, or other
materials you can provide us regarding reconciling
special education mandates with the establishment
and free excrcise clause in planning and providing
special education and relawed services to children in
parochial schools and sectarian senings?

Text of Response

Thank you for your letter concerning the rights of
pnivate school children who are handicapped to participate in
special education services. The regulations yOu Cite in your
lewer, 34 CFR. Secs. 300.403 and 300.450-300.452. are
suppicmented by 34 CFR. Secs. 76.651-76.662. which are
incorporaied by reference in 34 CFR. Sec. 300.45100).
These additional regulations, which are panof the Education
Depanument General Administrative Regulations (EDGAR).
deicrmine the rights of students enrolled in private schools 10
8 genuine opporiunity for equitable participation in public
school services. Here arc our specific responses 1o the ques-
uons you asked:

1. Arc we comect in determining that consisient with
their number and location special education and

€ 1988 CRAR Publishing Company



EHA RULINGS/POLICY LETTERS 213:187

I

=+ These betters have heent edlied 1o elim nals extrancous fnd irrelevant material.

related services mus. withoul cost 1o the parents, be Inquiry by: Randy Soffer, Ph.D. .
provided w children placed by the parents in paro- Texas Education Agency

chial schools and sectarian seitings even if the local Special Educanon Programs

education ugency has available free appropriate pub- 1701 North Congress Avenue

Lic education in the public agency? Austin, TX 78701-14%97

Response: If a handicapped child has available a free .

sppropriate public education (FAPE) and the parents Digest of Joquiry

choose 1o place the child in 8 private school or (November 30, 1988)

facility, the public agency is not required to pay for

the child’s education a1 the privase school or facility. e May panicipants in an [EP meeting mect via com-

Howeves, the public agency would have 10 make puter conferencing instead of face-to-face?
services available as provided by the EDGAR reg- e Is anyone currently using or exploring computer
ulations cited above. 34 CFR. Secs. 300.403(b). conlerencing for developing [EPs?
300.451(b) and 76.651-76.662.

2. Other than specialized equipment required to Digest of Response
provide special transporuation, is there a mandate to (January 26, 1989)
provide specialized equipment or materials w0 handi- IEP Meesing May Be Held Via Computer Conferencing
capped children pursuant 1o federal law? If Parties Agree
Response: Funds under EHA-B may be used for EHA regulations permit the use of alternative meth-
materials and, with prior approval of the grantor ods for including all required participants in IEP meet-
agency, for equipment. See 34 CFR. Pant 74, Ap- ings, so if the public agency, the child's parents. and
pendix C. The extent 1o which EHA-B funds will be any other required panicipants all agree, an IEP meet-
available o provide specialized equipment 0: maie- ing may be held via computer conferencing, if the
rials 1 children with handicaps enrolied in privale decision 10 use this aliernative method is made on a
schools by their parents will depend largely on the case-by-case basis. .

eds of individual children for those aids and the OSEP Knows of No Current Use of Compuier

arcumstances of the public agency with respect o
the amount and approved budgeting of its EHA-B
funds. In the case of children who are provided
FAPE. a public agency must meet that requirement
by ensuring that those children receive the services
and aids thar are required 1o assist them 10 benefit
froim special education and 10 be placed in the least
restrictive environment. 34 CFR. Secs. 300.13(2) Text of Inquiry

and 300.550. Linda Glidewell suggested that | write 10 you concermn:
3. What are the positions, guicelines, opinions,orother  ing an issue that has recently surfaced. 1 am inieresied in 2
matenials you can provide us regarding reconciling  clarification relaied W individualized educaiion program
special education mandates with the establishment (TEP) meeting requiremems. Specifically, ] am wondenng if
and free exercise clause in planning and providing it is always necessary for IEP meeting panucipants 1o meei
special education and related services o childrenin - face-to-face or is it possible, under the regulavons. for
perochial schools and sectarian semings? paTticipants t0 “me=1"" via s computer conferencing mode” If
Response: The position of the US. Deparoment of ~ Computer conferencing is accepuable, do you know of anyone

Education on this mater is addressed in former  USing or exploring this mode?
Secrewary Bennett's letter 10 the Honorable Wayne The reason these questions are being raised is that we
Teague (dated Sepiember 12, 1985). A copy of that are exploring some options for increasing the efSciency of
lenter is enclosed for your review [Not reproduced). school swaff planning activities and want (o enswe that ow
efforts are in compliance with federal regulations. | loak

Conferencing for IEP Meerings

OSEP is not aware of any agency that is currenty
using or exploring the use cf computer conferencing
for developing IEPs.

We bope you find this information heipful forward 10 hearing from you
G. Thomas Bellamy, Ph.D.
Director Text of Response .
Office of Special Education Programs

Thank you for your letter segarding the requirements in
Pan B of the Education of the Handicapped Acl (EHA-B ¥

2

Q s -
R | (" SUPPLEMENT 236 <t
MARCH 10, 1968




213:269

» There letiers Dave been edited 10 eliminate sxtransous snd irrrlevant maierisi

EHA RULINGS/POLICY LETTERS
Q.scopc of the LEA's responsibility includes those “private
ool handicapped children™ who reside in the LEA, if

the LEA provides public school programs to children with
handicaps in that age range. The nature of that
responsibility, however, is not the same as the LEA'
respdnsibility 1o publicly-placed children with bandicaps.

While a school district must make special education
and related services available 1o children with handicaps
enrolied in private schools who are not publicly-placed or
referred, the right 1o be provided special education ard
related services is not an individual right of every child
placed by parents in 3 private school. Fu—'..., an LEA
is not required by EHA-B 1o provide the full range of
EHA-B services to those children with handicaps enrolicd
in private schools it elects to serve. In sum, if a local schoo!
district services students with handicaps, and the students
are provided with speech services at the school they attend,
or are provided transportation to the site where services
arc available, the private school students receiving speech
services are entitled 10 transponation, if needed, to the
site where the services are provided.

Your letter also makes reference to an inquiry from
[ ] o which our response was pending. A copv of the
Department’s response 10 | ) is enclosed. For additional
information on how Mississippi implements the EDGAR
private school requirements you may contact Ms. Carolvn
Black at the Mississippi State Depantment of Education,
P-O.:ggsx 771, Jackson, Mississippi 39205; telephone: (601)

We hope you find this information helpful

Judy A. Schrag. Ed.D. Director
Office of Special Education Programs

Honorable Lee H. Hamilton
House of Representatives
Washington, D.C. 20513

Digest of Inquiry
{Date Not Provided]

® May districts spend monty on non-mandated
activities, such as recreation or music programs, whiie
spending less than the mandated amount for special
education programs”?

@ Are there federal reguiations concerning the use
of computers or other “cutting edge™ technologica!
ecquipment by disabled students; and are dis'ricts
required to provide disabled students with access to
computers?

® How does ED allocate EHA-B funds 1o states and
local districts; and how much flexibility do schoo!
boards have in expending these special education
funds®

® Are there any federal efforts underway 1o help
reduce the costs of equipment for disabled students;
and are competitive bids required for providers of
such equipmeni?

® Why are some distnicts able 10 meet the
requirements of the EHA while other #_.ricts are
not?

Digest of Response
(July 10, 1989)

Expenditure of EHA-B Funds

The EHA does not mandate specific amounts 1o
be spent on cenain types of special education and
related services provided 1o eligible children. Districts
submit EHA-B applications 10 SEAs for approval
of budgets and specific activities, and the federal
government audits expenditures of EHA-B funds to
assure that those funds are properly expended.

Compuiers May be Related Service

Computers may be related services necessary to
provide FAPE for some children. Also, ED provides
Part G grants for projects involved with the
development of technological equipment for disabled
studenis.

OSEP Explains EHA-B Funding Procedures
EHA-B funds are disbursed 10 states based on an
annual child count of the number of eligible children
who are receiving special education and related
services. Thereafier, the states make subgranis 1o local
districts based on a distribution formula and

SUPPLEMENT 255
DECEMBER 15, 1889

conditioned on the approval of a locsl application.

Repninied with permassion from LRP Publicanions.
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States May Receive Technology Relared Assisiance
Granis

EHA-B funds are gencrally not used for the
purchase of specialized equipment; however, the
Technology Related Assistance for Individuals with
Disabilities Act of 1988 will provide grants to states
to establish technology-related assistance programs.

OSEP Cites Factors Affecting State Comphance
with EHA

EDY latest Annual Repont to Congress lists two
major problems affecting district’s comphance with
the EHA: ineffective state monitonng procedures and
states’ failure to pr perly supervise local special
education progr-— . Another factor affecung
compliance is the la.s of appropriately trained special
education personnel in some siates.

Your letter addressed to former Assistant Secretary
for Civil Rights LeGree S. Daniels hes been referred 10
this office for reply. In your letter, you requested responses
1o a2 number of questions concerning the provision of sperial
cducation programs. Your quesion and our &nswers are
as follows:

Q. May school districts spend money on non-
mandated activities, such as some forms of
recreation or music programs. while a1 the same
time spending less than the mandated amount
for special education programs?

A_ ‘The primary Federal program that provides
financial assistance for the education of the
children with handicaps is Part B of the
Educauon of the Handicapped Act (EHA-B).
Under this program, the Secretary makes grants
to State educational agencies (SEAs) and,
through them, to local educational agencies
(LEAs) to assist in the provision of a free
appror 1e public education (FAPE) 10
children with handicaps. The EHA-B stawute
and regulanions provide that these Federal funds
must be spent on special education and related
services for children with bandicaps. The
Federal jpovernpment audits records of
expenditures of EHA-B funds to assure that
those funds arc expended for aliowable costs
and in accordance with program feguirements.
Two specific requirements relating to the use
of the EHA-B funds are found st 34 CFR
§§ 300.182-300.186 (regarding the excess cost
requirement) and 300.230 (regarding the
nonsupplanting requirement). LEAs submit
EHA-B applications to SEAs for approval of
activities and budgets. Otherwise, few specifics
are set forth in the EHA-E statute or regulations
regarding the types of special education and
related services to be provided under EHA-B
to chpibie children with handicaps.

Q. Does the Department of Educa ion have
regulations concerning the use of comniters of
other “cutting edge " technological equipment by
handicapped students? If handicapped students
are unable to generate enough free time to work
with computers, does a school district have the
obligation to provide students with access to
computers at another time?

A. The EHA-B reguiations do not specifically
address the use of computers or other
technological equipment. However, the EHA-
B does require that each child receive those
related services which will enable the child 1o
receive FAPE. Although computers and other
technological equipment are not specifically
included in the list of related services in § 300.13
of the EHA-B, for some children they ma)y be
related services necessary to provide FAPE.
Determinations of whether a computer or other
type of technological equipment is required 10
provide FAPE would bz made through the
individualized educational program (IEP)
procedures. 1f a parent and school district
disagree about what services are required to
provide FAPE, the parent may request a3 duc
process hearing. LEAs may, with prior approsal
from the State, provide such equipment with
EHA-B funds. LEAs may also use EHA-B funds
to provide computer time for students with
handicaps.

This Office also provides funding. under Part
G of EHA, for projects involved with the
development of “cutung edge™ technological
equipment. In addition, a number of studies are
under way tha arc examining how students with
handicaps usc iechnology and whether probiem:
of equity exist in this are?.

Q. How does the Depariment of Educanon
determine the Jevel of furding 1 sllocais. to
States and school districts for students with
handicaps? Once aliocated, how much flexibility
does 8 schoo! board have in determining how
funds for special education are spent?

A. Under the EHA-B program. funds are
disbursed 1o 8 State on July 1 for the foliowiny
fiscai vear. if the State has submitied & State
plan that is substantially appravable and a child
count. The amount of a State’s allocaiion i~
based on an annual count, taken December 1.
of the numbcr of children in the State witl,
bardicape. ages 3 through 17, 3f the Mate »
participating in the Section 619 EHA program
or ages 6 through 17 if the State » ™
parucipating in the Section 619 program. whe
are receiving special educanon and relared
services. M CFR 300 0}
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The SEA makes subgrants to LEAs for special
education services 1o children with handicaps
that are based on the formula for distribution
of these furds set out a1 34 CFR §§ 300.706-
300.707. Each LEA sezking EHA-B funds for
any fiscal year must submit an application for
approvalto the SEA. The applicationeach LEA
submits must inciude a budget that describes
how it will use the funds. LEAs can make budget
changes in accordance with the requirements at
34 CFR § 80.390.

Q. Are any efforts underway to help reduce
the costs of equipment for the handicapped (i.e.,
wheelchairs or special vans)? Are competitive
bids required for providers of handicapped
equipment?

A. Through its research programs, this office
funds projects involved with the initial
development of some technologies, and every
effort is made to focus on a product’s usefulness
and markeiability. A new Federsl program
which could have an impact on the cost of
equipment for individuals who are handicapped
is the Technology Related Assistance for
Individuals with Disabilities Act of 1988. Thus
program will provide grants 1o States, on a
competitive basis, to establish consumer-
responsive, statewide programs of technology-
rela;ed assistance for individuals of al] ages who
have disabilities. States may elect to purchase
or lend equipment 1o indsviduals or to provide
loans or other financing for individuals. Grant
applications will be due in July 1989, and awards
made the following September.

EHA-B funds, on the other hand, generally are
used to pay the salanes {or personnel providing
services to children rather than for the purchase
of specialized equipment. When procuring
senvices or equipment, LEAs must follow
procedures that are consistent with the
requiremnents of 34 CFR 80.36 of the Education
Depanment General Administrative Regula-
tions (EDGAR).

Q. Whatis your appraisal of why some schoo!
districts are able to meet the requirements of
the law regarding handicapped students while
other school districts are unable 1o meet these
mandates?

A. In assessing the effectivencess of effons to
educaite children with handicaps, this Office
analyzes information from a variety of sources,
such as reviews of EHA-B Siate plan
applications, studies of Siate efforis 10
implemert EHA-B requirements, and evaiua-
tions of educational programs provided by
Siawes and localinies SEAs engage in similar

SUPPLEMENT 255
DECEMBER 15, 1885

Q

pssessment procedures toc determine the
effectiveness of LEA effonis to meetr EHA-B
requirements. Qur findings in this regard are
contained in the Department’s Annual Report
to Congress on ine implementation of EHA.
In the latest of these reports, State
accomplishments regarding those cfforts are
highlighted as well as discussions of State
deficiencies. Two major problems cited to
explain why some Jocal districts have
compliance problems are: ineffective State
monitoring procedures and failure of the State
to meel its obligations for general supervision
of all special education programs in the State.
Another reason why some districts are not
meeting the mandates regarding children with
handicaps is the lack of approp.iately trained
personnel in some States.

I hope that the above information is of assistance
If you have any questions regarding this matter, please
contact Ms. Sandra Brotman in the Office of Special
Education Progra.ns ai (202) 732-103}.

Patricia McGill Smith
Acting Assistant Secretary

Ms. Jeanne Kincaid

Hearings Officer/Legal Specialist
Oregon Departmen: of Education
700 Pringle Parkway SE

Salem, Oregon 973100290

Digest of Inguiry
[Date Not Provided)

® When 8 disabled child moves from one staie to
another, i1s the sending school district required to
transfer the child’s educational records to the recenving
district?

Digest of Response
(July 10, 1989)

Districts Not Required to Transfer Education
Records

The EHA does not require that 2 sending district
in one state provide a receiving district in another
s1ate with education records, although such transfer
is permutted under both the EHA and FERPA.
Parents are the only parties guaranteed access to
education records and, also, there is nothing in the
EHA or FERPA thai obligates parents to provide

2is
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*  Increasingly, academic integration for children with cognitive impairments is
being pushed into middle and junior high schools, based on the successful integration of
these children in the primary grades. Rather than segregating them into self-contained
classes, computer aided instruction permits them to continue in regular education classes,
with their friends, in their neighborhood school. Success with this type of instruction
requires extra teacher preparation and coordination, but it is & clear direction for future
special education program design.

*  The definition of special education also includes "speech pathology, or any
related service, if the service consists of specially designed instruction” (34 C.F.R. Section
300.14(a)(2)). A child who requires an augmentatve communication device would receive
speech pathology in the form of special educan  finst, s/he would require specially
designed instruction in how to use the device: then the specially designed instruction would
expand to include how 1o assimilate the device into the child’s schoo!l and home
environment.

*  The definition of special education also includes adapted physical education.
Here, the role of assistive technology may be easier to identify because of the wide
availability of physical fitness apparatus for usc at home and health clubs. Less well
known may be the duty to make equipment available, and as needed, to adapt equipment 10
allow children with handicaps 10 use them. Then, school staff must specially design a
physical education program that will enable children with handicaps to gain the samec
benefits from use of the equipment as do other children without handicaps.

3. “Related Services”

*  Relatec services are an essential part of a handicapped child’s “appropriate”
education. As stated in the EHA, "related services” include, but are not limited to, the
following services:

L

transportation; medical services for

speech pathology:; diagnostic & evaluation purposes;
audiology; school health services;
psychological services; social work services;

physical therapy; parent counseling & training
occupational therapy; counseling services;

carly identificaton &

assessment of handicapping conditions

2 5 & % » & »
2 % % &

The term also includes any other developmental, correctve and suppoft services that may
be necded by a handicapped child. The EHA regulations expressly state that this list (in
contrast 10 the list of handicapping conditions), is not exclusive (20 U.S.C. Section
1401(17); 34 C.F.R. Section 300.13).

s  To receive a related service & child with handicaps must establish that the

M
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service is "required to assist a handicapped child to benefit from special education.™

. *  For some children, the dividing line between special education and related
services may be difficult to discern. The definition of special education, noted above,
acknowledges the overlap, and it is of no eligibility significance in regard to a child’s
program or services. Some children may have related services constitute the majority of
their educational program. As long as the proof demonstrates that the unique needs of the
child warrant such a program, the child is entitled to it

*  Equally true is that the need to show that the child requires the relatwed
service "0 benefit from special education” is pot intended 1o be a barrier to receipt of
special education or related services. The Act embodies a “zero reject” policy: no child is
too bandicapped to benefit from specially designed instruction. All children who meet the
EHA definition of handicap, regardless of the severity of their handicaps, are presumed to
have needs that can be addressed by specially designed instruction and are entiued 1o any
related services that will assist the special education to meet those needs.

*  As with special education, the specific related services a district must make
available to a handicapped child will be based on the child’s needs. Existing facilities,
staff, equipment, services, etc., and past or current practices are not the proper measures as
to whether a child can receive a particular related service. Also true is that school districts
cannot excuse a failure to provide a needed related service because the staff is alieged 10
be "unavailable.” Even in rural aress, a full complement of related services providers must
be available to meet childrens’ needs; the burden of making those providers available falls

.squamly and compleiely on the local or state education authoriies.

*  The August 10, 1990 OSEP letter also states that assistive technology can be
considered a "related service.” Stated below are the specific related services that may
support assistive technology. However, if the technology device or service does not "fit”
any of these categories, it still can be a related service. The list is not exclusive.

a. "Iransportation”

*  The EHA lists transportation within the definition of related services (20
U.S.C. Secton 1401(17)). The EHA regulations define transportation to include:

(i mravel to and from schoo! and between schools;

(ii) travel in and around school buildings; and

(iii) specialized equipment (such as special or adapied buses, lifts
and ramps) if required to provide special transportation for a

¥ The connection between related services and special education is a mandatory component of the EHA.
If the service is needed for reasons other than allowing the child 10 benefit from special education, then by
definition, the service is noi an EHA related service (see 34 CFR. Section 300.14{comment).
However, if the service is needed by a child with handicaps, but not for the purpose of benefitting from
special education, i.e., 1o enable the child 10 benefit from regular education, the service may be available
through the paralle]l provisions of Section 504 of the Rehabilitanon Act.

A R
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handicapped child (34 CF.R. Secton 300.13(b)(13).*

*  The EHA tansportation services arc available to children with any type of
impairment. The key, as with any related service, is to show that the transportation is
needed to enable the child to benefit from his/her special education program. Obviously, a
child who requires transportation services in order 10 get and from school meets this
test, as noted by subdivision (i) of the definition.

*  Handicapped children are entitled to receive wransportation services that are
different from those provided to other children. It includes door o door transportason,
while other children myhudu@Mm:poruﬁon,mbemquheqwgetm .
designated bus stops. For example, if physically handicapped or health impaired children
reside in walk up apartments, or live in homes where they are unable 1o get from their
front door to a curb, transportation staff will b required to lift and carry the child to a
school bus. For children who are unable to ravel by school bus, alternate vehicles may be
required.

*  Handicapped children who require mobility assistance within school can
receive whatever assistive technology devices or services will enable them to get around in
the school building. This includes wheelchairs, rails, guides, etc. The device or service
must be listed on the child’s IEP (see EHLR 213:209, OSEP Feb. 17, 1989).

b. Speech Pathology
* The EHA regulations define speech pathology to include:

i) identification of children with speech or language disorders;

(i1) diagnosis and appraisal of specific speech and language
disorders;

(iii) referral for medical or other professional anention necessary for
the habilitation of specch and language disorders; and

(iv) provisions of speech and language services for the habilitation
of communication disorders.

*  Communication skills are among the most important skills taught in school.
It is required for academic, social and socicial integration. Speech pathology services
provide a broad opportunity for assistive technology to be introduced into a school

program.

* It includes the acquisition and training on the use of augmentative
communication devices. Schools cannot say "we do not think this is necessary” for a non-
speaking child any more than Medicaid can say it is not "medically needed.”

» lnnddiﬁmtothscEHAdutic:.schooldisuicumusxmmptywhhoﬂmhmﬂmmmdau:shools
make their facilities physically accessible. Aschilecural barrier removal will complement the school district’s

EHA wansponation duties.
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initally provided special education and related services.”
.Jndct EHA-B, in the absence of a Smte law requiring
parental consent before a handicapped child is evaluated or
initially provided special education and related services, the
public agency uses the hearing procedures of 34 CFR Secs.
300.506-300.508 “t0 determine if the child may be evaluated
or initially provided special education and related services
without parental consent.” 34 CFR Sec. 300.504(c)(2). The
override provisions of 34 CFR Sec. 300.504(c) do not
specibically apply 10 consent requirements outside of those
for evaluations and initial placements. In keeping with the
Stazes’ general responsibility 1o ensure that the special educa-
tion and related services provided o children with handicaps
meet the requirements of EHA-B, and its regulations (see,
e.g.. 34 CFR Sec. 300.600), however, additional State con-
scnt requirements must provide for appropriate procedures,
consistent with EHA-B, including the right to request due
process al any time for resolving the disagreement between
parent and public agency. We recommend that States desig-
nate the EHA-B due process hearing procedures as the
appropriate mechanism for resolving disputes arising from
parental consent requirements for situations beyond evalus-
tions and initia! placements. Public agencies are not excused
from their obligation under EHA-B to provide a free appro-
priate public education because a parent has withheld consent
toa required procedure or action unless the public agency has
en the steps necessary 1o either resolve the mater through
tary means accepiable under EHA-B, or through those
procedures available for resolving parental withholding of
consent

Onr review of these issues and continuing requests for
guidance in this ares suggests that funher regulation on
maters addressed by Secs. 300.504(b)(2) and (c) might be
appropriale. We are continuing to review whether regulatory
changes in this area ought to be proposed.

Thank you for bringing this matier to our atiention. ]
have enclosed a copy of the EHA-B regulations for your easy
reference. [Not reproduced) If we may provide further assis-
tance, please let me know.

Parricia McGill Smith
Acting Assistant Secretary

SUPPLEMENT 242
GJUNE 2, 1980

Inquiry by: John Stohrer

Complaint Invesugator

Division of Insguctional Services
Special Education Bureau

101 Picasant Street

Concord, NH 03301-3860

Digest of Inquiry
(Inquiry Not Provided)

e Does Pub. L. 94-142 require districts to provide
wheelchairs for in-school use by nonambulatory stu-
dents?

* If parents refuse to send a stdent’s wheelchair 10
school, or say that a wheelchair is not needed at homc
because the child is moved by the parents when neces-
sary, what is a district’s responsibility?

Digest of Response
(February 17, 1989)

Wheelchair May Be A Related Service

The standard for determining if a8 wheelchair must
be provided as a related service is whether it is required
10 assist the handicapped student 1o benefit from spe-
cial education; related services include transporauon
for ravel in and around school buildings and may
include the provision of specialized equipment.
Wheelchair May Be Reguired for Education-related

Transportation

A district is not required 1o provide a wheelchair for
a student’s personal use outside of school, but 1t may be
required o provide 8 wheelchair for transporuation
purposes while the child is receiving special educanion

Text of Response

Thank you for your inquiry requesting responses 1o the
following questions:

1. Does PL. 94-142 require 3 school 10 provide a
wheekhair for in-school use by a non-ambulatory
child?

2. lfthe answer to number one is in the negauve. whai s
the school’s responsibility if a parent refuses to send
the child's wheelchair 1o school or says that 8 w heel.
chair at home is unnecessary because the chikd s
moved physically by & parent when the need anses”®

We have also received comrespondence from the pareni
involved with this issue.

EHA-B requires that all children with handicaps have
available 1o them a frec appropriaie public educauon (FAPE)
which includes special education and relaied services io mect
their unique needs. 20 U.S.C. 1412(2XB). Under the EHA B

Repninied with permission from LRP Publicanons.
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regulations, at 34 CFR Sec. 300.13(b)(13), “related services™
is Gefined w mean “transportation and such developmental,
corrective, end other supportive services as are required o
assist 8 handicapped child to benefit from special educa-
tion. . . .” The term “‘iransportation™ as defined under 34
CFR Sec. 300.13(b)(13) includes:

(i) Travel to and from school and between
schools,

(di) Travel in and around schoo! buildings, and
(1ii) Specialized equipment (such as special or
adspied buses, lLifts and ramps), if required to
provide special transportation for a handicapped
child.

The standard for determining whether a wheeichair
must be provided as a related service, g5 set out in the
regulation, is whether it is “'required to assist a handicapped
child 10 benefit from special education.” 34 CFR Sec.
300.13(a). In addition, related services includes transporia-
tion, which is defined  include travel in and around school
buildings and can involve the provision of specialized equip-
ment 34 CFR 300.13(bX13)iD), (iii).

Under the regulatory standards cited above, the school
district is not required to provide a wheelchair for personal
use outside the schoo! but may be required to provide a
wheelchair for transportation purposes while the child is

receiving special education. This requires an analysis of the
facts in each individual case. A parent raising this issue may
request 2 due process hearing or file a complaint with the
State. However, the Office of Special Education Programs is
£t in a position 1o analyze the facts in each individual case.

1 hope that the above information is of assistance. If this
office can be of funther service, please let me know.

G. Thomas Bellamy, Ph.D.
Director
Office of Special Education Programs

Inguiry by: David S. Tawel
Hogan & Hartson
Columbia Square
55S Thisieenth St, NW.
Washingion, D.C. 20004-1109

Digest of Inquiry
(March 10, 1989)

® Where state pernits parents to choose among school
dismricts, must disyrict of parents’ residence delegate

responsibility for appropriate special education serv-
ices to district where student receives services?

Digest of Response
(April 14, 1989)

OSERS Will Study SEAILEA Obligasions in "Freedom
of Choice™ States
OSERS will study ramifications of state measures
allowing parenis freedom (0 Ci:00S€ aMONg school
districts, including issue of whether home district may
delegate responsibility for delivery of appropriate spe-
cial education services to district where smdent re-

Text of Inquiry

We are writing 0 you on behalf of the Westside Com-
munity School District o ask the Departmen! of Education’s
opinion regarding an important issue raised by “choice™
legislation now being considered by the state of Nebraska
This issue, which relates 10 the ability of handicapped stu-
dents 1 participate in a program giving parents and students
expanded choices, has national implications since so0 many
stales are now considering similar legisiation,

The “choice™ legislation that the Staie of Nebraska
currently is considering would offer parents in one school
district an opportunity %o send their children to public schools
in another district. Consideration is being given to including
a provision that would allow a special education student W
transfer to a non-resident district and would require delega-
tion to the non-residems district of the resident distict's
responsibility for ensuring that a special education student
who transfers pursuant 1o the proposed legisisiion receives an
appropriate education. This delegation would include, for
example, the resident district delegating to the non-resident
dismrict responsibility for development of individual educa-
tional plans and for conducting evalustions.

Our client's concem is that while it is clear that under
federal law special education students must be allowed the
opportunity to transfer under any “choice™ legislation. st 15
unclear whether the proposed delegation of responsibuity
would create a conflict between state lsw and Section 508 of
the Rehabilitation Act of 1973, 29 US.C. Secs. 701, &7 sey
(" Section 504™) and Education of the Handicapped Act. 20
US.C. Secs. 1400, er seq. (“"EHA™). The possibie confixt
arises because EHA requires that each local educauon agen-
Cy must provide assurances that payments received by
under the federal special education program be uscd “for
costs directly azributable 1o programs which provide that al
children residing within the local education agency . . . who
are handicapped”™ receive appropriste educational oppor
tunities. 20 U.S.C. Sec. 1414(a)(1)XA). Similarly, Section 504
regulations provide that "'[a] recipient shall provide s frre
appropriate public education 1o each qualifed handicapped

N\ -~
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Communication is an essential part of learning and of being a member of society, and it
‘sems both educarional and medical goals (see EHLR 353:286, OCR May 17, 1989).

*  Speech and language services also are an important pant of the FAPE
provided to swmdents who have leaming disabilities that may impair their ability to receive
and process information from traditional oral and written sources. As appropriate,
equipment and/or devices that may aid these students may be included in the IEP, as well
as the follow-up services needed to ensure the child can use the device as intended.

¢ _Audiology
*  The EHA regulations define audiology services to include:

(i) identification of children with hearing loss;

() determination of the range, nature and degree of hearing loss,
including referral for medical or other professional anention for
the habilitation of hearing;

(1i1) provision of habilitative activiges, such as language
habilitation, auditory training, speech reading (lip reading)
hearing evaluation, and speech conservation;

(v) counseling and guidance of pupils, parents, and teachers
regarding hearing loss; and

(vi) determination of the child’s need for group and individual
amplification, selecting and fitting an appropriate aid,

. and evaluating the effectivencss of amplification.

® In addition, the EHA regulations contain a separate provision mandating that
as pan of a FAPE, schools ensure that hearing aids are functioning properly. The basis for
the rule is a 1976 study that concluded up to one-third of the hearing aids then in use
were malfunctioning (34 C.F.R. Section 300.303).

*  These rules make clear that assistive technology devices or services needed
by hearing impaired children can be a related service. These include hearing aids and
other amplification devices, sign language interpreters, special teacher training, and teachers
for the deaf.®

d. Physical & Occupational Therapy

®*  The EHA rcpulations define physical therapy in very general terms. It
includes "services provided by a qualified physical therapist” (34 CF.R. Section

P Onc caveat If a child with a hearing impainnent is able 0 maintain a regular class placement and
procee from grade o grade with her age peers without & sign language interpreter, then one will not be

uired. The Supreme Court, in the Rowley decision siated that aliemnate teaching methods thal are sensitive
the child’s heaning impairment were sufficient: it is enough that the child can be m regular education. It is
not required that the school “maximize™ her educational poiential.

.—_——-—-
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Education had not been made aware of the delay by
her staff. We find that neither of these reasons justifies
the extensive delay in deciding the appeal in this case.
Further, although the parents’ attorney did not forward
his memorandum in support of their appeal until some
time in October, there is no requirement than an appeal
officer delay his decision until one is filed or which
provides that the timeline for disposition of an appeal
be tolled until such a memorandum is received. There
is no evidence that any portion of the delay was due
to the appes! officer granting either party a specific
extension of time for any reason including filing a
supporiing memorandum. Such an extension is the only
method for extending the 30-day period for rendering
a decision in the State Regulations. Even assuming that
the appeal officer had specifically granted an extension
for the parenis’ attorney 10 file the memorandum
supporting their appeal until the end of October 1988,
a period of 141 davs elapsed beiween November 1, 1988
and March 22, 1989, the dav the appeal decision was
rendered, which was well in excess of the allotted time
penod.

Our investigation also established that during the
last two schoo! years, the WVDE has received a total
of 8 appeal requests. Of that total, only two or 25 percent
were decided within 30 days. Of the six appeals which
were not decided within 30 days, two were decided within
45 days, three were decided within 60 days and one,
the instant case, took 217 days to decide.

The WVDE acknowledges that there is no procedure
in place at the present time to ensure that the 30-day
timeline in the State Regulations is met. Thus, we
conclude that the WVDE violates Section 504 and its
implementing regulation a1 34 C.F.R. Section 104.36
by failing 10 render a imely appeal decision in the instant
case thereby effsciively denying the parents their
procedural safeguards. In addition, the WVDE's failure
10 take action 1o ensure that timely decisions are rendered
despite repeated instances of untimely reviews on appeal
subjects qualified handicapped persons 1o discrimination
and violates Section 504 and its implementing regulation
at 34 C.F.R. Section 104.4(b)4).

The WVDE has submitted assurances to OCR
concerning actions it will take to ensure that decisions
on appeals of local hearing decisions are rendered in
a timely manner so as 10 satis{ly the procedural safeguard
requirements of the Section 504 regulation. Based on
these assurances {copy enclosed), OCR finds the WYDE
currently in compliance with the Section 504 and its
implementing regulation at 34 C.F.R. Sections
104.4(b)}4) and 10«.36 regarding the issues of this
complaint. OCR will monitor implementation of these
assurances. Failure to implement the measures as stated
therein may provide the basis for a finding of
noncompliance in the future.

This concludes OCR's investigation of this
compiaint, and we are closing our case file effective the
date of this Jetter. This letter is not intended. and should

not be construed. to cover any other issues regarding
compliance with Section 504 which are not specifically
discussed herein.

Please be advised that retaliation against persons
who cooperate with or participate in an investigation
is prohibited under the Section 504 regulation at 34
C.F.R. Section 104.61, which incorporates by refereaces
34 C.F.R. Section 100.2%(e) of the regulaton
implementing Title VI of the Civil Rights Act of 1964.

Under the Freedom of Information Act, it may be
necessary to release this document and related
correspondence and records upon request. In the event
that OCR receives such a request, we will protect, 1o
the extent provided by law, personal information which,
if released, would consiitute an unwarranted invasion
of privacy.

This office is prepared to provide technical
assistance in response to questions raised that may arise
in the future regarding any of the regulations enforced
by OCR. If at any time you or a member of your staff
is interested in the technical assistance available through
this office, piease contact Mr. Robert Ford, Acting Chief,
Regional Technical Assistance Staff at (215) 596-6098.

We wish to thank you and members of your staff
for the cooperation and courntesy extended to the OCR
siaff member during the course of this investigation.
If you have any qQuestions, or if we can assist you in
any way. piease feel free to contact me or Mr. Theodore
G. Nixon, Director, Elementary and Secondary
Educauon Division, at (215) 596-6740.

Robent A. Smallwood
Regional Civil Righis Director
Region 111

LOGAN COUNTY (WV) SCHOOL DISTRICT
May 17, 1989

Complainant alleged district discriminated
against handicapped student with cerebral palsy
by failing 10 evaluate and place him in an
appropriate educational program and provide
services based on his individual needs.
Complainant contended that disirict, without
conducting its own evaluation, refused 1o
provide a communication device recommended
by an evaluation team, and a full-time aide
recommended by the students physician.
Complainant also alleged district failed to
provide physical therapy until six months after
the beginning of school, failed to implement the
student’s 1EP by refusing to integrate him in
music, P.E.. and lunch, and failed to provide
accessibie cafeteria facilities.

N Q:;for the complainant on all 1ssues.

-+ € 1989 CRRA Pubdlishing Company
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. District violated Sec. 504 and implementing
segulations by its failure to follow proper
evaluation and placement procedures to
determine and provide for student's need for
occupational and physical therapy, adaptive
P.E., communication device, and full-time aide.
OCR found that, despite repeaied requests from
the parents, district did not evaluate or
determine placement for 0.T. or adapative P.E.
District also failed to evaluate for P.T. until
six months after the beginning of 1987-88 school
year. District failed to follow up on an
evaluation and rccommendation for a
communication device for over a year and, at
the time of OCR's visit the device was
inoperable. Also, district failed to respond to
parents’ request and physician's recommenda-
uon for full-time aide for five months. This
failure to provide timely evaluations and
placements violated Reg. 104.35.

OCR concluded that district's failure to
institute truancy proceedings during student’s
fifty-five-day absence from schoo! denied him
a free appropriate public education, in violation
of Reg. 104.33.

District violated Reg. 104.34(a) and (b)
when it failed to implement student's IEP, which
provided for his integration in music, lunch, and

.P.E. Student had been excluded frc m music and
P.E. due to administrative error. Studeat could
not be integrated during lunch because of
inaccessible  cafeteria  facilities. Non-handi-
capped students ate lunch on 8 stage, while
handicapped students had food carried 1o them
at the bottom of the stage because of physical
barmiers such as stairs and a doorway. This was
s violation of Regs. 104.21, and 104.22(a) and
(b).

Mr. Wesley Martin
Suptniniendent

Logan County Schoo! District
P.O. Box 474

67} East Stratton Street
Logan, West Virginia 2560}

Complaint No. 03-89-1057

The Office for Cival Rights (OCR), U.S. Depanument
of Education (the Department) has compieted its
investigation of the above referenced complamnt which

tges that the Logan County Schoo! District (the

trict) discnminated on the basis of handicap.
cifically, the complainant, an advocaie, alleges that

SUPPLEMENT 250
OCTOBER 6, 1988

Q

the District discriminated against [ ] by its failure to:
(1) provide an appropriate evaluation and placement,
(2) provide educstional services during the 1985-89
school year until November 1988; (3) implement the
provisions of his individualized education Pprogram
(JEP), (4) provide integration with ponhandicapped
students for nonacademic subjects; (5) provide services
based upon [ ] individual needs; and (6} provide readily
accessible cafetena services.

OCR is responsible for enforcing Section S04 of
the Rehabilitation Act of 1973 (Secuion 504) and its
implementing regulation, 34 C.F.R. Pant 104, which
prohibit discrimination on the basis of handicap in
federally assisted programs and activities. The District
is a recipient of Federal financial assistance from the
Department and is, therefore, subject to Section 504
.nd its regulation as to the issues raised by this complaint.

Pursuant to OCR's enforcemen: responsibility,
OCR conducted an investigation of this complaint. The
investigation included a review of information submitted
by the complainant and the District and interviews with
District representatives, the complainant, and [ } parents.
Based on a thorough analysis of the evidence gathered,
OCR concluded that the Distnet violated Section 504
and the Department’s implementing regulation by failing
10: (a) implement proper evaluation and placement
procedures; (b) place [ ] with nonhandicapped students
to the maximum extent appropriate 1o hus individual
needs; (c) provide a free appropriate public education
by not providing an educational program and related
aids and services bastd upon his individual needs; and
(d) provide readily accessible cajeteria services. However,
we have concluded that the District complied with 34
C.F.R. Section 104.36 because it provided [ ] parents
with notice of their procedural safeguards. The District
has submitted assurances to OCR that correct the above
mentioned violations. Consequently, the District is in
compliance with Section 504 and the Department’s
implementing regulation with respect to the issues raised
in this complaint. The bases for our findings and
conclusions are summarized below.

The regulation implementing Section 504, at 34
C.FR. Section 104.33(a), provides that a recipient
operating & public elementary or secondary program
must provide a free appropriate public education to each
qualified handicapped person in its jurisdiction. The
regulation, at 34 C.F.R. Secction 104.33(b)(1), defines
an “appropnate education™ as the provision of regular
or special education and related gids and services that
arc designed 1o meer the individual educational needs
of handicapped persons as adequately as the aeeds of
nonhandicapped persons are met and are based upon
adherence to procedures that satisfy the requirements
of Sections 104.34, 104.35 and 104.36. The regulation,
at 34 C.F.R. Section 104.33(c)(1), further provides that
the provision of a free appropriate public education 1s
the provision of educational and related services without
cost to the handicapped person or 1o his/her parenis
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or guardian, except for those fees that are imposed on
nonhandicapped persons or their parents or guardian.
The iqterpmaxivc comments 3o the Section 304
regulation state that it is not the intention of the
Department except in extrasrdinary circumsiances to
review the results of individual placement and other
educational decisions, so long as the school district
complies with the “process™ requirements of the
regulation concerning identification and location,
evaluation, and due process procedures. (See Section
504 regulation, Appendix A, Subpart D.)

The Section 504 regulation requires recipients 10
provide for the education of handicapped students with
nonhandicapped students, to the maximum eXtent
appropriate to the educational needs of the handicapped
students. Thus, 8 recipieni must place a handicapped
person in the regular educational environment uniess
it is demonstrated by the recipient that such a placement
cannot be achieved satisfactorily with the use of
supplementary sids and services. 34 C.F.R. Section
104.34(a). The regulation, at 34 C.F.R. Section
104.34(b), also provides that in providing or arTanging
for the provision of nonacademic and extracurncular
services and activities, a recipient must ensure that
handicapped persons participate with nonhandicapped
persons in such activities and services to the maximum
extent appropriste 1o the needs of the handicapped
person in question.

The Sectiun S04 regulation also establishes
procedures designed to ensure that clildren are not
misclassified, unnecessarily labeled as handicapped, or
incorrectly placed, based on inappropriate selection,
administration, or interpretation of evaluation materials.
The repulation, a1 34 C.F.R. Section 104.35a). requires
thai an indsvidual evaluation be conducted before any
action is taken with respect either to the initial or any
subsequent significant change in placement of 2 chiid
who, because of handicap, needs or is believed to need
special education or related services. The regulation
requires a recipient to establish standards and procedures
for the evaluauon and placement of handicapped
students, 34 C.F.R. Section 104.35(b), and also requires
2 recipient to draw upon a variety of sources in the
evaluation and placement process so that information
from all sources is documented and considered by &
group of persons knowiedgeable about the child and
the placement options. 34 C.F.R. Section 104.35(c).

The Section S04 reguiation does not set forth & time
limit for the completion of evaiuation and placement
procedures. However, unreasonable delays in evaluation
and/or placement in special education constitute
discrimination against handicapped studenis because
they necessarily deny such children meaningful access
10 educational services provided 10 other children.

The Section 504 regulation requires recipients
operaung public elementary and secondary schoo!
proprams to establish and implement a system of
procedural safeguards regarding the idemification.
evaluation. or ¢educational placement of persons who,

because of handicap, need or are believed to need special
instruction or related services The system of procedural
safeguards must include, at a minimum, notice, an
opportunity for the parents or guardian of the person
10 examine relevant records, an impartial hearing with
opportunity for participation by the person’s parents
or guardian and representation by counsel, and a review
procedure. 34 C.F.R. Section 104.36

The regulation impiementing Section 504, at 34
C.F.R. Section 104.21, provides that no qualified
handicapped person shall, because a recipient’s facilities
are inaccessible to cr unusabie by handicapped persons,
be denied the benefits of, be excluded from participation
in, or otherwise be subjected to discrimination under
any program or activity to which this pan applies. For
“existing” facilities constructed prior to June 3, 1977,
the Section 504 regulation requires recipients to ensure
that cach educational program or activity, when viewed
in its entirevy, is readily accessible to and usable by
handicapped persons. The regulation does not require
a recipient to make each of its existing facilities accessible
1o and usable by handicapped persons. 34 C.F R. Section
104.22(a). The regulation, at 34 C.F.R. Secuion
104.22(b), provides that accessibility is not mecessarily
dependent upon structural alteration of existing facilities
but may be accomplished, among other methods, by
redesigning equipment, reassigning classes, ASSigning
aides or constructing new facilities.

Background

[ }is a [] year old student with cerebral palsy who
uses a wheeichair. He currently attends | ) Elementary
School in a [ } grade class. He is nonambulatory and
requires assistance in toileting, feeding, dressing and
personal hypiene. [ ] sprechis unintelligible. His present
means of Oommunication consists of gestures, f{acial
expressions, vocalizations, and usc of a picture and
sentence board. He was evaluated several times prior
to becoming a studen! in the District. Upon s arrival
at the District, [ ] initially was placed in a [ ] grade
regular education class for the 1987-88 schoo! year,
However, the District, in accordance with its procedures,
tesied and identified [ ] as @ person in need of special
educatizn in the fall of 1987, As part of its identification
process, the District engaged the | ] Center to conduct
occupational therapy, physical therapy and nonvocal
communication evaluations. In November 1987, the
school psychologist conducied & psychological
evaluation of him.

On November 23, 1987, the Director of the
Developmental Therapy Center, Inc., transmitied the
results of its evaluation to the District. Overall, these
evaluations indicated the types of equipment { ] required
to achieve an appropnate education, and not the type
of day-to-day educational services he needed. For
example, the occupational and nonvocal communication
evaluations showed that { ) needed & communication
device 10 give him the independence to andicate answers
in class and 10 communicate with those unable to

N € 1989 CRR Publishing Compeny
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.nd:rsland his verbal speech. Similarly, the occupational

nd speech therapists recommended that [ ] use a prone
stander, a scooter and a mat,

On December 10, 1987, a Placemenmt Advisory
Committee (PAC) was convened. Based upon the
evaluations, the PAC recommended continuation of
[ ) regular education program with modifications, which
included a full-time aide and use of a mat, and mukiple
choice tests. However, [ ] then underwent spinal surgery
10 have a device implanted to help control his spashicity
on January 7, 1988 and was placed on homebound
instruction for the remainder of the 1987-88 school year.
Consequently, another PAC was convened on January
28. 1988 10 determine [ ] homebound instruction for
the remainder of the 1987-88 school year.

[ ] and his parenmts rewurned to the Developmental
Therapy Center on March 9, 1988, 10 discuss | ] nonvocal
communication evaluation with two speech language
pathologists, an occupationa: therapist and @
representative from a vocal aid company. The evaluation
team recommended a panicular communication device
and submitted this recommendation to the District. The
District, however, did rot conduct any additional
evaluations or take any other action with respect 10 the
identification and purchase of an appropriate
communication device for the remainder of the 1987-
88 school year.

In preparation for the 1988-89 academic year, 8

‘AC met on June 8, 1988 to determine [ ] proposed

ducational placement. Using the evaluations from the
1987-88 school year, the PAC recommended 2 special
education placement in a Mildly Mentally impaired
(MM1) class. In addinion, the PAC, denying the parents’
request, declined to provide a full-time aide to [} The
parents objecied to this placement and refused to sign
the Individualized Education Program (1EP). Because
the parents refused to sign the IEP, schoo! officials
advised the parents that [ ] would remain in his current
placement. i.c., a regular education classroom.

Or Julv 18, 1988, prior 10 the commencement of
the schoo! year, [ ] surgeon wrote to the District and
“strongly urged that an aide accompany { ] during the
school days 10 insure that [ ] system [that is, the device
which was implanted 1o control his spasticity] is in no
way tampered with.™ The Districy, without conducting
its own evaluation, still declined to provide a fuli-ime
aide. Because the District recommended MMI placement
snd refused to provide [ ] with a full-time aide, his parents
did not return him to school until November 28, 1988.

Prior to [ ] retum to school on November 28, 1988,
two PACs met. On October 19, 1988, 2 PAC meeting
ended abruptly when the District refused the parents’
request for a single person (aide) to work directly with
[ ] throughous the 1988-89 school vear. Another PAC
met on November 2], 1988, with the parents and
complainant in attendance. The PAC developed in 1EP

t&th educanional goals and objectives but the parents

Q

fused 10 sign it because there were no goals and
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objectives for occupational therapy, physical therapy.
adaptive physical education and nonvocal communica-
tion. In addition, no agreement was reached on a
communication device, and the District refused the
parent’s request for an independent, nonvocal
communication evaluation in Baltimore, Maryland.
Despite their refusal to sign the 1EP, [ 1 parents returned
him to school on November 28, 1985.

On November 29, 2988, the parents presented the
District with a doctor's note indicating that | ] should
rece;ve physical therapy five times a week. The District,
however, did not conduct its own physical therapy
evaluation until February 14, 1989 The District’s
physician recommended biweekly physical therapy and
subsequently, during the week of February 20, 1989,
[ ] began biweekly physical therapy.

Although the [ ] Center assessed [ ] for 2 nonvocal
speech device in November 1987, the District did not
conduct a follow-up evaluation until November 29, 1988,
when the Assistant Director of Special Education and
the School Psychologist visited the Center. Based upon
the Center's recommendation, the District purchased a
communication device on February 7, 1989. However,
the communication device requires modificationsto meet
[ ] needs and at the time of OCR’s onsite investigation
was Still inoperable. Furthermore, the District, 1o date,
has failed to conduct occupational therapy and ada;uve
physical education evaluations for the 1988-89 school
year.

Discussion
A. ldentification, Evaluation and Placement

OCR found that the District failed to take appropriate
steps to identify and evaluate [ ] to determine his
needs for special education and related aids and
services for the 1988-89 school year. Specifically, the
District did not follow proper evaluation and
placcment procedures with respect to [ ] needs for
occupationz! therapy, physical therapy, sdapuive
physical education, nonvocal communication and
aide services. For exampie, the District has failed 10
evaluate or deiermine a placement for [ ] for
occupational therapy or adaptive physical education
for the 1988-89 school year. In addition, the District
did not evaluate [ ] for physical therapy, or begin
such services, until February 1989, six months into
the school year. Although the District contracted with
the { ] Center 1o conduct & nonvocal communication
evaluation in November 1987, OCR found that it was
not until November 29, 1988, a year later, that District
officials began to follow up on the Center’s evaluation
and recommendation. Based upon the Centers
recommendation, the District purchased a commu-
nication device on February 7, 1989. The
communication device, however, needs modifications
and s currently inoperable. Finally, the District did
not evaluate and determine [ ] need for an aide until

223 BESTCOPY AVAILEBLE
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November 1988. Although [ ] parents requested a
full-time aide in June 1988, and his surgeon wrote
to the District in July 1988 recommending a full-
time aide, OCR found no evidence to suggest that
the District conducted its own evaluation until
November 1988, when the special education purse
examined [ ] and determined that he, indeed, needed
a full-time aide. In the meantime, the District
continued 1o develop and offer proposed educational
placements for [ ] despite the lack of complete
evaluations in several critical areas. Accordingly, we
conclude that the District did not follow proper
evaluation and placement procedures and therefore,
violated the Section 504 regulation at 34 CF.R.
Section 104.35.

B. Least Restrictive Environment

OCR found that the District is not educating [ ] with
nonhandicapped students to thc maximum cxtent
appropriate to his needs. [ ] 1EP specifies that he
should attend lunch, music anc physical education
with nonhandicapped students. Our investigation
established that { ] eats lunch and attends music class
and physical education only with other handicapped
students. District officials admitted that { ] did not
attend music and physical education with
nonhndicapped children due to administrative error
and was isolated during junch because the regular
lunch time seating was inaccessible. (See Section E—
Prr _.am Accessibility) We, therefore, conclude that
the District is not educating [ ] with nonhandicapped
students to the maximum extent appropriate to his
individua! needs as required by 34 C.F.R. Section
104 34(a) and (b).

C. Free Appropriate Public Educstion

OCR found that the District is not providing [ ] free
appropriate public education because it has failed:
(1) 10 take steps to secure [ ] schoo! atiendance; (2)
to determine and provide an educational program
and related aids and services to [ ] based upon his
individual needs; and (3) 10 implement the provisions
contained in [ JIEP.

Because [ ] parents disagreed with his placement for
the 1988-89 school year, they refused to return him
to school until November 28, 1988. During his absence
from school, however, the District did not contact
truancy officials as required by i1s own truancy policy
or initiate due process proceedings in an effort to
have the student return to school. 1n total, [ ] was
absent for approximately fifty-five school days. The
District’s failure to altempt to secure [ ] atiendance
in school dunng this time period had the effec of
denying him 2 frec appropriate public education.

As previously discussed, the District failed to
implement appropnate procedures for identifying,
evaluating and placing [ ] in an appropriate
educationa! program with relaied aids and services

based upon his individual needs. (See Section A—
Identification, Evaluation and Placement). This
failure to implement proper identification, evaluation
and plscemen: procedures had the effect of denying
{ ] a free appropriate education.

The District also failed to implement particular
provisions of [ ] IEP. Despite the explicit mandate
of the 1EP, the District admittedly has not integrated
[ ] with nonhandicapped students for lunch, music
and physical education. (See Section B—Least
Restrictive Environment) This failure to implement
the student’s 1EP deprived him of a free appropniate
public education.

We, therefore, conclude that the District failza to
provide an appropriate education program to [ ]
because it did not adhere to procedures tha! satisfly
the requirement of 34 C.F.R. Sections 104.34, 104 32
and 104.36 in each of the arcas discussed above. Thus,
the District has failed to comply with the requirements
of 34 C.F.R. Sections 104.33(a) and (b)(1).

D. Procedural Safeguards

OCR found that the District complies with its
obligation to provide procedural safeguards to
parents. Specifically, the District provides notice to
a parent and/or guardian prior to conducting any
assessment and/or evaluation, in accordance with its
gstablished written procedures. In addition, the
District notifies parents of placement advisory
committee meetings and affords parents the
opportunity to participate in such meetings. The
District also provides parents with notice of annual
reviews. A copy of the District’s procedural safeguards
notice, Form DP-14, accompanies each notification
to the parent or guardian. This notice informs parents
or guardians that they have, among other things, the
right to (1} inspect and review all relevant records,
(2) meet with schoo! personnel 1o discuss the referral
and cvaluation procedures, (3) give or withhold
consent to the evaluation, (4) object 10 the evaluation
and request a hearing, and (5) request extended school
year programming for their children dunng the
summer months if their children are severely
bandicapped, lose skills previously learmned or have
great difliculty relearning skills.

In the insiant case, the District conducted a PAC
meeting which the parents attended on October 9,
1987. The PAC discussed the evaluations including
psychological, speech/language, physical and
occupational that were to be conducted 2and
incorporated the evaluations into the 1EP. The
parents signed the IEP authorizing the Disinict to
implement the provisions of the IEP. On the first
page of the 1EP where the parent/guardian signature
appears, it states, “1 have had my nights presented
to me and 1 understand these rights....” The District
also provided the parents with nouce of exiended

~ " € 1889 CRR Publishing Company
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. school vear programming. In addition, the District
provided notice and procedural safeguards (Form
DP-14) to the parents for the PAC meetings heid
on June 8. 1988, October 19, 1988 and November
21. 1988. Therefore, we conclude that the Dustnict
has complied with the procedural safeguard
requirements of 34 C.F.R. Section 104.36

E. Program Accessibility

The complainant alleges that caleteria services are
not readily accessible 1o { }. Although OCR relied
upon the accessibility requirements of the Section 504
regulation at 34 C.FR. 10422, OCR used the
American National Standards Institute’s (ANSI)
specifications and the Uniform Federal Accessibility
Standards (1JSAF) for the removai of barners for
children as guideclines.

The { ] Elementary Schoo! was constructed 1n 1960
and since then no modifications renovations have
been made to the cafeteria. The cafeteria and stage
are located at one end of the gymnasium and have
separatc doorways. Nonhandicapped students eat
lunch on the stage while [ ] and his handicapped
classmates eat lunch at the bottom of the stape since
the stage atself is not accessible 1o mooility-impaired
persons. The arcas that are accessible to mobility-
impaired persons include the gymnasium and
doorwavs to the gymnasium. The barriers 1o
accessibility for mobility-impaired persons include the
steps to the cafeteria and stage, the doorway 10 the
cafeieria and the cafeteria s tables, chairs, and service
line.

The applicable regulation at 34 CF.R. Section
104.22(b), does not require that each part of an
elementary school which is classified as an “existing
facility.” be made accessible or that all facihities.
equipment and furniture be made usable by
handicapped persons. Rather, the regulation requires
that a recipient make accessible a sufficient number
of arcas, {acilities, furniture and equipment so that
handicapped persons can parucipate in each of the
programs operated by the recipient. In addition, 1t
ts not always necessary 10 implement structural
changes to make a program accessible. In many
insiances. other equally effective methods may be
used. For example, a recipient does not alwavs need
to make its cafeteria accessible to handicapped
persons if equivalent food services are made availabic
to handicapped persons a! an alternative, accessible
I>cation so long as priority is given to the most
.Dtegrated setling appropnate.

Because of his mobility impairment, [ ] cannot get
to the food service area or the stage area seatng
Also. because of his spasticity, [ ] is unable to obtain
. his own lunch through the service line. Consequently.
[ ] as well as some of his special education classmates,
have had their lunchiime seating relocated to the area
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in front of the stage, and [ ] lunch 1s brought to
him by another student under the supervision of the
teacher. Under these circumstances, we conclude that
the method chosen by the District of making the
program accessible (i.c., food services in a scgregated
location) does not comply with the requirements of
34 C.F.R. Sections 104.2] and 104.22(a). In hight of
{ ] inability to use the food service line independently,
we find that another person carrying his meals to
him is an adequate aic. However, because the District
has relocated [ ] cating area to a location used only
by handicapped persons, and no adequate
justification for this isolation has been asserted by
the District, we find that the Distnct has failed 1o
select 8 method of achieving program accessibility
which provides for integration with nonhandicapped

persons.

We thercfore conclude that the District has failed
to provide readily accessible caleteria services. Thus,
the District has failed to comply with the requirements
of 34 C.F.R. Sections 104.21 and 104.22(a) and (b).

In summary, with respect to [ ] during the 1988-89
school year, the evidence demonstrates that the District
violated Section 504 and the Department’s implementing
regulation at 34 C.F. R. Sections 104.21, 104.22(a) and
(b). 104.33 and 104.34(a) and (b) by failing to: (1) implement
proper evaluation and placement procedures; (2) place
[ } with nonhandicapped students to the maximum exient
appropriate to his individualized needs; (3) provide a free
appropriate  public education by not providing an
educational program and reiated aids and services based
upon [ ] individual needs; and (4) provide readily accessible
cafeieria services. However, we have concluded that the
District complied with 34 C.F.R. Section 104.36 because
[ ] parents received notices of their procedural safeguards.
The District bas submitted assurances 1o OCR (copy
enclosed) that correct the violations identificd above.

Based on thr assurances that the District will
implement the remedial action set forth in the enclosed
document, OCR considers the District to be {ulfilling iis
obligations under Section 504 and its implementing
regulation with respect to the issues of this complaint. Thus,
OCR is closing this case effective the date of this letter.
Continued compliance, however, is contingent upon the
impiementation of the enclosed assurances. Failure to fulfill
the assurances may result in & finding of violation. As in
our standard praclice, compliance with commitments and
assurances will be monitored by OCR.

This letter of finding vnly addresses the issues lisied
above and, therefore, should not be interpreted as a
determination of compliance or noncompliance with
Section 504 regarding other issues that may exist and are
not discussed herein. Please be advised that reialiation
against persons who cooperated with or panicipated in
the investigation is prohibited under the Section 504
regulation a1 3¢ C.F.R. Section 104.61, which incorporates
by reference 38 C.F.R Seciion 100.7(e) of the regulation
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» These lzrtens have been edited 10 chiminate exiraneous and irvelevant material.

implementing Title V1 of the Civil Rights Act of 1964.
Under the Freedom of Information Act, it may be necessary
to release this document and related correspondence and
records upon request. In the event OCR receives such 2
request, we will protect, to the extent provided by law,
personal information which, if released, would constitute
an unwarranted invasion of pnvacy.

OCR is prepared to provide technical assistance in
response to questions which may arse in the future
regarding any of the regulations enforced by OCR. If &
any time you or 2 member of your staff is interested in
technical assistance available through this office, please
contact Mr. Robert Ford, Acting Chief, Regional Technical
Assistance Staff at (215) 596-6098.

We wish to thank you and the members of your staff
for the cooperation and courtesy extended to OCR staff
during the course of this investigation. We are particularly
grateful to Mr. Randolph Gilbert, Director of Special
Education, for coordinating our onsite visit and sesponding
1o our requests for informatior. 1{ you have any questions,
please contact me or Mr. Theodore G. Nixon, Director,

implement procedures to ensure that students
were referred for assessment to determmine
whether they needed comprehensive evaluations
as soon as the students were suspected of needing
special education or related services. Many
teachers were not aware that students must be
referred as soon as the need for specialized
education is suspected. Some teachers tried pre-
referral interventions for an entire grading
period before making a referral for evaluation.
During the on-site visit, OCR also fonund that
student records were kept in various locations,
so that no student’s complete file was in one
designated place. This practice effectively denied
parents an opportunity to review their child’s
education records.

Dr. Robert Dreibelbis
Superintendent

Curwensville Area School Distnict
650 Beech Street

Curwensville, Pennsylvania 16833

Elementary and Secondary Education Division, at (218)
596-6740.

CURWENSVILLE AREA (PA) SCHOOL
DISTRICT

May 24, 1989

Complainant alleged district discriminated
against studemt by disciplining him for actions
resulting from the student’s alieged handicap,
which included skipping class, being disruptive,
and being unprepared in class. ln addition,
complainant contended that District denied all
handicapped Students & free appropriate public
education by failing 10 provide timely
evaluations and 1o noufy parenis of procedural
safeguards.

HELD: for the parent on issues of
appropriate referrals, notice of procedural
safcguards. and review and maintenance of
educational records.

District was in compliance on issues of
improper disciphnary action snd failure fo
provide timely evaluations. District was in
violation of Section 504 and implementing
regulations because it systematically failed 1o
inform parents of procedural safcguards during
the pre-referral process, waiting instead until a
formal referral for evaluation had been made.
Parents were provided a wnitten notice of their
nights only after a child study team determined
that an evaluation was warranted. In addition,
OCR found that the disirici had failed to

Complaint No. 03-89-1063

The Office for Civil Rights (OCR) of the U. S.
Department of Education (the Department) bas
completed its investigation of the above referenced
complaint which alleges that the Curwensville Ares
School District (the District) discriminated on the basis
of handicap. Specifically, the complzinant, an advocate
for { ] alieges that the District discnminated against
[ ] by Qisciplining him for actions that resulied {rom
his alleged handicap. In addition, the complainant alleges
that the District denies all of 1ts bandicapped students
a {ree appropniate public education by failing to provide
timely evaluations and to motify parents of their
procedura! safeguards.

OCR is responsible for enforcing Section 504 of
the Rehabilitation Act of 1973 and its implementing
regulation, 34 CF.R. Pan 104, which prohibit
discrimination on the basis of handicap in federally
assisied programns and activities. The District 1s a
recipient of Federal financial assistance from the
Department and is, therefore, subject to Section 504
and its regulation as to the issues raised by this complaint.

Pursuant to OCR's enforcement responsibility,
OCR conducted an investigation of this complaint. The
investigation included a review of information submitted
by the complainant, the District, and the Central
Intermediate Unit #10 (the 1U) as well as interviews with
District and JU personnel, the complainant, and | ]
mother. Based on & thorough analysis of evidence
gathered, OCR concludes that, with respect 1o the
individual aliegation. the District did not disciphne

l') p; '3
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300.13(b)(7)).
. *  Occupational therapy is defined in functional terms:
@) improving, developing or restoring functions, impaired or lost

through illness, injury or deprivation;

(i) improving ability to perform tasks for independent functioning
when functions are impaired or lost; and

(iii) preventing, through early interventdon, initial or further
impairment or Joss of function.

: *  In addition, the EHA regulations define the physical education component of
special education to include motor development and movement education (34 CF.R.
Section 300.14(b)(2)(i)). Thus, occupational and physical therapy may be needed to assist
the child 1o benefit from special education to the extent the child will require instruction to
promote motor development or improvement movement.

*  Both of these services will permit a full range of assistive technology devices
and services to be incorporated into a child's IEP. Physical therapy services include
evaluations and recommendations with regard to seating, positioning, and mobility devices.
If they are needed for the child 10 benefit from special education, then they can be added
to the IEP as 2 relawed service. The "improving, developing or restoring” to be
accomplished through occupational therapy offers the same freedom. Any device or
equipment that would aid the child in notetaking, physical education, eating, toileting can

oh‘. included on the child's IEP and secured by the schools.

*  Schools cannot evade their responsibilities 10 provide these services by
claiming they are Zor "medical” and not "educational” purposes, or that they are for non-
academic purposes. Not only is it an impossibility as a maner of fact to credibly
‘istinguish 8 medical from an educational purpose for these services, the Office of Special
kwucaton Programs has concluded that these services are EHA related services even if
they serve both a therapeutc and educational purpose (OSEP Mem. 87-21; June 29, 1987,
reprinted in EHLR 202:372-374). The Office of the Assistant Secretary for Special
Education & Rehabilitation Services also has conciuded that a service that serves a non-
academic goal still can be an EHA related service (EHLR 213:118, OSERS March 25,

1988).
e. "Schoo! Health Services"

* The EHA regulations define school health services to include services
provided by a qualified school nurse or other qualified person (34 C.F.R. Section

300.13(b)(10)).

*  School districts have had different reactions 1o children with special health
carc needs. Some have accepted thewn and served their needs without fanfare or complaint.
Qthers react by anempting to exclude these children from school. However, schools should

.————_—-———'-
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OSEP MEMORANDUM §7-19

June 4, 1987

OSEP MEMORANDUM 87-21

June 29, 1987

«  Contact Person: Thomas B. Irvin

Telephone: (202) 732-1007

TO: Chief State School Officers

FROM: G. Thomas Bellamy, Ph.D.
Direciar
Clfice of Special Education

Programs
SURJECT: Pant BFunding Formula for the Insular Areas

Under Part H of the Education of the Handicapped Act
Amendments of 1986 (PL. 99-457), the U.S. Depantment of
Education has discretion 10 reserve one percent of the funds
appropriaied for Part H in any fiscal year for allocation to the
insular areas.

Several of the insular arcas have asked us 10 make the
full one percent aailable this year. The insular areas eligible
for funding under Part H are Guam, American Samoa, the
Virgin Islands, the Commonwealth of the Northemn Mariana
Is'snds, and the Republic of Palau.

After considering the level of need and the increased
focus on special education services in the insular areas in
recent years, we have decided 1o exercise that discvetion and
reserve one percent of the Part H appropriation for allocasion
10 the insular areas,

We are pleased to announce this funding decision.

Reprinied with permission from LRP Publications.

"GP 87-18
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Contact Person: Jeffrey F. Champagne
Telephone: (202) 732-1056

TO: State Directors of Special Education

FROM: G. Thomas Bellamy, PL.D.
Director
Office of Special Education Programs

SUBJECT: Questions from State Directors on Pant B of
the Education of the Handicapped Act

In connection with recent meetings with State Directors
of Special Education, the Office of Special Education Pro-
grams has solicited questions of interest to the State Direc-
tors. Some of these questions either were not addressed
during the meetings or warranted answers that were reiter-
ated in writing for broader use. In order to facilitarr the
effective implementation of EHA-B and to be responsive 10
questions raised, several of the questions are discussed in this
memorandum.

The first two questions relate to the development of
EHA-B policies and procedures; the third and fourth ques-
tions concerm OSEP's implementation of recent statutory
changes; and the remaining questions cover a variety of
scparste issues.

It is OSEP's hope that this will be the first in a series of
periodic memoranda addressing issues of interest raised
outside of the context of specific cases.

1. Question: When OSEP talks about State plan policies
and procedures, what does OSEP mean by “procedures™?
Whal is an “operational” policy or procedure?

Answer: Genenally, policies are statements of what 1s 10
be achieved and procedures are statements of how 10 achieve
it More specifically, procedures are the writien statement of
the s1eps that an agency will take (or require others to take) 1o
ensure that the sgency’s policies are understood and carried
out. Proper policies and procedures include a clear descrip-
tion of the actions 10 be taken, the person(s) responsible for
iaking the actions, and the timelines for complezing the
action.

In gencral, “operational” means “ready to use” or
capable of implementation without a need for further expla-
nation, For our purposes, it refers w0 policies and procedures
that are stated in 8 way that ensures that everyone involved
knows what is expecied of them and what is expected of the
sysiem. The attributes of an “'operational™ set of policies and

'2’57 Snn Publishing Company, Alsxandris, VA 22313-16¢:
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procedures include: a clear definition of the circumstances
!‘ | require that action be taken; specificity and clarity of the

1o be taken and the persons and timelines involved:;
~Omprehensiveness in the articulation of the issues and
actions o be taken in account; statement of the sieps in
behavioral terms, so that the persons with responsibility will
literally know what to do; a means of measuring whether the
tasks have been done consistent with the intent of the policy;
and a means of wacking and a way of actually measuring
perfommance.

The ultimate goals of a set of procedures are to ensure
that desired outcomes are achicved and improper outcomes
are avoided. Stating policies and procedures in operational
terms is & good way 10 do this.

2. Question: How does an SEA write procedures in 8
decentralized State?

Answer: This is an important question because — given
she many requirements of EHA-B and the fact that EHA-B is
a State administered program — States must play an active
role in implementing the statute at the Siate and local level.
This includes the responsibility of an SEA to set standards
and ensure local compliance. Some decentralization,
however, can be accommodated. If a State does not wish to
specify the details of all steps to be taken by relevant agencies
to achieve State objectives, it can carry out its responsibilities
through: (1) clear statements of policy as described above; (2)

son of the range of discretion it is giving the LEAs,
W, and sample methods; combined with (3)
ugh LEA spplications procedures and monitoring. The
thorough application and monitoring procedures should be
designed 1o ensure that, while the SEA has giventhe LEAs a
range of possible ways of implementing State policies, the
LEAs have in fact stayed within that range.

3. Quesdon: He ' are the EHA Amendments of 1986
(PL. 99-457) going to affect State plan requirements under
EHA-B? What do you mean when you say that OSEP will be
*funding under the statute™ this year?

Answer: The fatement that OSEP is “funding under the
statute” means that OSEP is using the standards contained in
the statute, rather than the standards in any proposed or
predicied regulations covering the 1986 Amendments. For
States, this means that, 10 the exient that a Stare plan
obligation clearly exists in the recen: statute, the obligation
must be fulfilled through a State pian amendment in order to
receive further EHA-B funding. Further definitions, guid-
ance, or explanations that might appear in future regulations,
however, necd not be reflected in State plans during 1987,

OSEP memorandum 87-3 discusses the impact of the
1986 Amendments on State EHA-B plans in more detail.
That memorandum discusses each section of the 1986

that amends Part B plan requireinents, and
ibes how 1o amend State plans 1o ensure funding in
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1987. The long-term impact will be articulated in a Notice of
Proposed Rulemaking (for public comment) and a final rule
amending 34 CFR. Part 300.

4, Question: What will happen if new regulauons are
finalized in the middle of the year?

Answer: Afier receiving public comment and making
any appropriate changes, OSEP will publish final regulations
reflecting the 1986 Amendments. EHA-B grants made prior
1o the publication of fina] regulations are govemed by the
terms of the statute, the pre-existing regulations, and OSEP
memorandum 87-3, rather than by any additional terms that
might be included in new regulations. The new regulations
will not be binding on a State until it receives a grant at some
point after the publication of the new regulation. This will be
true also for the preschool (Section 619) program and infants
and toddlers (Pan H) program. This means that, if a State
were [0 receive a grant prior to the publication of a final
regulation but then el=ct not o seck additional grant funds
after the final regulations are published, the new regulanons
would not spply to the earlier grant even if the State is
spending grant money after the final yegulation is published.

Mid-year State plan amendments will not be required. If
the regulations require elements that are not already in a
State's plan, the Stz plan would have 10 conform 1o the
regulation as of the time that the State wished (o receive 2
grant for 3 subsequent year. For example, if 34 CFR. Pant
300 isamended in October 1987, Swiz plans would have to be
amended prior 10 receiving a july 1988 EHA-B grant, but
mud-year amendments would not be necessary.

We expect that the regulations will not significantly add
10 the requirements of the statute and OSEP memorandum
87-3. We therefore anticipate that States conforming this year
10 the statute and to OSEP memorandum 87-3 will not have to
make significant State EHA-B plan changes in order to
receive a posi-regulation EHA-B grant

5. Quesrion: Will comrective action plans for States
monitored by OSEP have 10 be approved 10 get State plan
approval?

Answer: The general topic of the relationship between
monitoring reports and Siate plan approval was discussed in
OSEP memorandum 87-5. In response 1o this specific ques-
tion, we add that, if the corrective action plans are not yet due
when OSEP is otherwise ready 1o make a grant, the sbsence
of a comective action plan will not hold up the flow of funds.
States must, however, stay on an agreed upon schedule for
the planning and implementation of corrective actions in
order to get final plan approval and continued Federal pay-
ments.

6. Question: How can SEAs handle private school
placements when the placement is based on non-educational
reasons?

234 OSEP §7-21
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Answer: This question covers many possible factual
simations. Two of them arc addressed here.

If a placement is made for a non-educational reason that
is valid and there is no ability for the LEA 10 offer an
aliemative, the responsibility of the SEA and LEA is
basically to provide FAPE wherever the child is placed. The
typical exaniple would be a child in a correctional facility ora
hcspmwm“wlybcymdnmpomofm
educational agency will not be “held against™ the education-
al agency when compliance with the “'least restriclive en-
vironment™ provisions is assessed; such placements are just
“facts” with which the educators must work as they ensure
that FAPE is provided to the child.

Nxoﬂutypeofsimtbn'smehwhichﬂwmrem
places the child for non-educational reasons such as prox-
inﬁgrnmedhdmofﬂwmt'schmumwmtmm
seeks tuition payment from anLEA, the LEA shou’{ apply its
usual placement procedures. 1f the LEA makes or -ould have
made the same placement decision under the EHA-B reguls-
tions that the parent made for other reasons, the LEA must
provide FAPE as described in Regs. 300.400-300.402. If the
LEA makes or would have made a different placement
decision, the LEA's responsibilities are considerably less, as
described in Regs. 300.450-300.452. In either case, the
question turs on whether the LEA could have provided
FAPEinapublicxhqu.nmmwhmmemm’s:hoice
was considered “educational” or “non-educational.”

7. Question: What are the issues and requirements
related 1o suspension and expulsion?

Answer: This is 8 complex area in which we are cur-
rently better able to anticulate the issues than the answers. It is
also relevant that the Supreme Court has decided to hear a
case involving suspension and expulsion. Supreme Coun
review was requested by Superintendent Honig of California,
and will 1ake place some time after October 1, 1987.

OSEP's position is that a suspension or expulsion of

more than ten days® duration constitutez - ~hange in place-
ment which would trigger the procedures and proiections of
EHA-B. This would include the “notice (o parents” require-
ments in Reg. 300.50¢ OSEP has not developed 2 policy on
when a senes of shoner suspensions would sccumulate to
constitute a change in placement We encourage SEAs and
LEAs to be alent i the possibility that repeated discipline
problems may indicale that the services being provaded 10 a
panticular child should be reviewed or changed; we have not,
however, established a specific sule or guidance on how
mmymcmm;ﬁvtdaysdmcumimmachangc
in placement under EHA-B.

‘The formal comment o Reg. 300.514 says that, while 3
child's placement cannot be changed during the pendency of
any adminismative or judicial proceeding regarding a place-
ment, “this does not preclude the agency from using its
normal procedures for dealing with children who are endan-

~’ 87-21
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gering themselves or others.™ This would allow, forexample,
an LEA placement team to change the placement of an
endangering student without waiting for the resolution, in
administrative or judicial proceedings, of the dispute over the
appropriateness of the new placement under EHA-B. (The
applicability of the “‘pendency” provision is one of the two
isncsmheheaxﬂbyﬁzSnmmCmmmmume
nature of the SEA's responsibility when an LEA appears rot
to be serving a handicapped child appropriately.)

Some courts looking at the discipline issue under both
EHA-B and Section 504 have said that, when the mis-
behavior is unrelated 1o the handicapping condition, the child
mbedisciplinedwithomrewdwmefxtmnﬂaechudhas
2 handicap. This is of interst because the basis for this under
EHA-B is not entirely clear. While this may deserve further
thought, OSEP will not apply & rule or guideline conbary to
this in the absence of a generslly spplicable statement
distributed in advance to the States.

8. Question: What services come under related serv-
ices? If a student is not receiving special education services
but clearly needs related services such as occupational
therapy (OT) or physical therapy (PT), how do you developa
poli:ylndpmcedmmmvidcmhwdmices?

Answer: The ability to give OT and PT in the absence of
any other special education services while counting the child
as an EHA-B child depends on State standards. While OT or
PT clearly it within the definition of “'related services™ in 34
CFR. 300.13, they can also be part of *'special education”™
— and thus be the only special education services provided
where this is what is indicated in the assessment of the child.
This is because the definition of *special education” a1 34
CFR. 300.314(2)(2):

includes speech pathology, or any other related
service, if the service consists of specially de-
signed instruction, al no cost to the parents, ©
meet the unique needs of a handicapped child,
and is considersd “special education™ rather
than a “related service™ under State standards.
{emphasis added)

Thus, the first step is to ascerain whether the issue is
addressed in the Randards or policies of the Stake, These
standards or policies can include OT o PT &s special
education 10 the extent that the therapeutic services are also
instructional services with educational content; that is, they
must provide instruction direclly aimed at reaching educa-
tional goals in order 10 be considered special education under
State sandards.

9. Quec:ion: 1s 1eaching English as a second language
(TESL) s related service if the child has been identified as
handicapped and identified as being limied English profi-

ornt? £y °
cient! e ;&)
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~Mmﬂn-¢mmussamummmmc-m

complaint with the SEA on September 16, 1987, stating that
the Special Education Direcior would not discuss the need for

school year services for your client’s child.

investigation of your complaint was conducted by

The SEA determined that (1) the IEP developed for
ﬂtchﬂduﬂumnngywdmmedmtfwmnm
interim JEP written s0 that appropriate evaluations could be
conducted along with the prevision of services to determine
the child’s need for an exiended schoo! year program, and
(2) the only dispute with the fowr-month IEP was the duration
of services (see 34 CFR Part 300, Appendix C, Question and
AnnraS).TheSEAdxmcwdmeSpmalEdmmme
1o inform the child's parents of the availability of mediation
and due process procedures to resolve the dispute.

The Education Depanment General Administrative
Regulations (EDGAR), 34 CFR 76.781(c). under which you
sppealed the SEA's decision, provide for an opponunity for
complainants to request discretionary seview of state sgency
decisions 10 the secretary. Therefore, the secretary has the
authority to grant or deny the request for review. Section 207
of the Department of Education Organization Act delegaies
0 me the responsibility for adminisiering Part B of the
Education of the Handicapped Act (EHA-B). This includes
the responsibility for issuing decisions in appeals involving
meEHA-BﬁledmdermeEDGARmmonforsecmm
review.

We believe thar your complaint revolves around essen-
unvhmﬂmmmmmgmemmmmdevebpedfw

in this case. Genenally, requests for secretarial

granted only when the case presents an issue of
sgal intespretation rather than a factual issue. The decision in
his case to delsy the determination of whether this child
recded extended school year services for the period covered
'y the interim IEP does not indicate a systemic problem with
srpect 1o the exsended schoo] year issue in the siate of Rhode
sland. Therefore, pursuant 1o the above authority, a decision
as been made © deny your request.

Thank you for bringing this maiter 1o our anention.

Madeleine Will

Assistant Secrelary

Office of Special Education
and Rehabilitative Services

Reprinied with permussion from LRP Publicanons.
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Inquiry by: Mary Jo Butler
CO-AD, Ix.
1409 West Washington
Boise, ID 83702

Digest of JIoquiry
(November 16, 1987)

e May a school district limit the physical and occupa-
tional therapy provided a cerebral palsy student on the
basis that the need is medical rather than educational?

¢ Must prevocational or other skills needed in the
future be addressed in annual goals in the IEP?

® [s a physical therapist ar occupational therapist a
necessary participant at the [EP meeting?

Digest of Response
(March 25, 1988)

Therapeutic Services Required by EHA

Both occupauonal and physical therapy are related
services that may be required to assist a handicapped
child 1o benefit from special education; neither is
defined in EHA or its regulations as & medical service.

Time Period for Annual Goals

Annus! goals include those goals reasonably ex-
pecied 0 be completed in a twelve-month period. in
order to anain certain skills in the future, annual goals
may include schicvement of prerequisite skills.
Related Service Personnel Not Required ai IEP Mee!-
ing

While it is appropriate for related services personnel
to atiend the IEP meeting of a child with an identified
need for related services, EHA does not require their
presence, and their participation may be in the form of
wnen recommendanons.

Text of Inquiry

As you are aware, recent cases and opinions concerning
special education have atiempied 1o make distinctions be-
tween educational and medical services and have anempred
10 define the school’s responsibility for the provision of
relaied services that are necessary for the student to benefit
from special education. In Northern Idaho, this controversy
has centered sround the provision of physical therapy and
occupational therapy as related services. As a staff atioeney
for the 1daho Protection and Advocacy sgency, I am seeking
clarnification of these concerns on behalf of a client so that we
may have clearer guidelines to distinguish berween both
“educational” versus “medical” relaled services and aca-
demic versus nonacademic “special education.”

My client is an eight-year-old girl diagnoses as having
cesebral palsy with right spastic hemiparesis. She has limited

© 1988 CRR Pubiishing Company, Alexandria, VA 22313-1908
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= These lettors have boan aditad 1o eliminats cxtranesns and irrefevant mstarial.

use of her right hand and arm and, akhough ambulatory, has
difficulty with gait anl other gross motor skills. 1 have
enclosed copies of her recent evaluations by physical and
occupational therapists and her suggested physical therapy
goals as developed by a physical themapist.

The schoo! district personnel rejected all the suggested
physical therapy goals except for those under upper body fine
motor skills. The additional goals were rejected on the basis
that only the accepted goals related 10 academic needs. They
coniended the other goals were medical and/or nonacademic
and, therefore, not their responsidility.

34 CFR. 300.14 deines “Special Education™ to mean
*specially designed insruction . . . tomeet the unique needs
of a handicapped child. . . ." The term includes classroom
instruction, physical education and vocational education.
Related services are those necessary for her to benefit from
&ny type of special education. “Instruciion” for handicapped
students can include instruction in many areas outside ihe
traditions! realm of academics. Often this includes instruc-
mmmpwmm:u&mdummmm
ing, self-help skills, independent living skills and
prevocationa! skills, to name but a few areas. (Sec guideline
Nos. 12, 36, 47, 50, 34 CFR. Pant 300, Appendix C.)

1 would hope that you could provide clarification in this
area by addressing the following concerns:

1. Recognizing that most physical therapy and occups-
tiona! therapy goals could be considered both medi-
cal and educational, what criteria can be used 10
distinguish the terms and at what point can the school
district Limit their obligation 1o provide recom-
mended therapy?

2. If upper and lower body gross and fine motor skills
are needed for a stdent to benefit from physical
education, can the recommended goals be rejecied
either because they are not related o “academic™
instruction or because a student has the ability 1o
walk 10 the physical education class and be present in
the classroom?

[NOTE: My client panicipates in 3 regular physical
education class. Guideline 49(a) of Appendix C states that
physical education can be mainstream placernent with modi-

3 Hammmmsedmmdhwabody
mﬂﬁmmﬁiﬂ:nbmeﬁtﬁunprevw
tiona] instruction and vocational instruction whi.
will be offered in the future, is the school district
required 1o include these goals on the IEP?

4. If a student needs increased apper and lower body
gross and fine motor xkills to increase her overall
stamina and slertness and/or to enable her to panici-
msmudtaspoﬁblchnhoola:ﬁviﬁessnd
programs, is the school district required to include
these goals on the IEP?

S. May the school district personnel reject goals that are
related 1o upper and lower body gross motor skills
because they are oot related to “scademic™ instruc-
tion in the same way as upper body fine motor skills
are relaied 0 “academic” arcas such as cutting,
pasting and writing?

[NOTE: School district personnel have argued that
because the student is ambulaiory enough to move from class
1o class, the only physical therapy or occupational therapy
goals they are required to consider are those relating (o the
fine motor upper body skills ]

6. 1f a parent requess the presence of 3 physical thera-
pist or occupational therapist a1 a Child Study Team
meeting w0 determine which of the recommended
goals are acceptable under the “academic™ or “me
ical™ standards, is the phyzical therapisi a necessa
participant as required by 34 CFR. 300.344?

7. ¥ the school district denies reimbursement to the
physical therapist or occupational therapist for his/
her panicipation at the Child Study Team meeling ™
for developing recommended goals, is this effec-
tively denying the parents their right 10 a FAPE or o
having the necessary personnel develop the [EP?

1 would appreciate a response from your deparument as
soon as possible. As you are aware, the physical therapy
needs of students must be addressed as soon as possible and
become more difficult 10 remediate as time passes.

Text of Respounse
This is in response 1o your recent lester concerming the

ficstions as saied on the IEP .nd 34 CFR. 300.14(bX2)
defines physical education as the development of physical
and molr fimess and fimdamental motor skills and patierns,
school district personnel have argued that because ihe student
can walk to the gymnasium and panicipate at a reduced Jevel
of expectation, then they are not required to formulawe IEP
gnﬂsfminamcdmmskius.mwemdoespanicimh
the class but at a very limited level in comparison with other
students. For example, she holds on 10 one monkey bar whale
all the other students cross them several imes.)

obligations of school districts in 1daho to provide seTvices 1o
children with handicaps under Pant B of the Educasion of the
Handicapped Act, as amended (EHA-B). While your lener
raises concems regarding the content of a child's indivndu-
alized education program (IEP), which are most appropnais

for resolution at an EHA-B due process heaning, this letter
will provide general interpretive guidance in response Lo your
specific inquiries.

The firsi concern raised in your legter is the extent of U/

oblgauon of school districts in Idaho to provide phys: .
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= Thise ktters have bees adited io aliminate extraneows and irvelevant material.

and occupational therapy to children with handicaps.
to your jegter, these school districts have objected
ision of such therapeutic services to children with
handicaps because they characterize the children's needs for
the services as “medical™ rather than “educational.” We find
no support for this position in either the EHA-B stanute or
regulations.

School districss receiving EHA-B funds must ensure
that children with handicaps “have available a free appropri-
ate public education, which includes special education and
related services to meet their unigue needs.” 34 CFR.
300.1(a) and 300.4; see 34 CF.R. 300.2(b)(3) and
300.600(2)(2)(i). The term “'related services™ is defined as
“such developmental, corrective, and other supportive serv-
ices as are required (0 assist a handicapped child to benefit
from special education. . . " 20 U.S.C. 1401(17); 34 CFR.
300.13(a). Both the EHA-B stause and regulations specify
physical therapy and occupational therapy as examples of
related services that school districts can make available under
EHA-B. 20 U.S.C. 1401(17); 34 CFR. 300.13(bX5). (7).
Thus, the statute and regulations refiect the recognition that
required related services for & child with & handicap could
include services traditionally regarded as health-related serv-
ices, in circumswances where the child needs those services to
benefit from special education. Indeed, EHA-B mandates the
provision of therapeutic services, where such services would
e twachaldwuham:umhmdmppmg

t0 receive an appropriate education.

should be bome in mind that while the stawte slso
ecognizes a classification of related services known as
“medical services,™ that classification is limited to “such
medical services . . . for diagnostic and evaluation purposes

anly.” 20 US.C. 1401(17).*

\ The regulations for EHA-B furthex limit medical serv-
ces includable as related services i those *. . . services
wovided by a licensed physician io determine 2 child's
nedically related handicapping condition which results in
he child’s need for special education and related services.”
14 C.FR. 300.13(bX4). “Physical therapy,” howeves, is
iefined in the EHA-B regulations 10 mean “services
wovided by a qualified physical therapist™ 34 CFR.
00.13(bX7). EHA-B defines “occupational therapy™ by
:escribing only the nature of the services as:

() Improving, developing, or nsmng functions
impaired or lost through illness, injury or de-
privation; (ii) improving ability to perform tasks

While the courts have begun to addvess the nsture and scope of
arvices not expressly suthorized by statuie, but nonetheless within
e intexst of Congress (see Jrving Independens School District v.
- -84 EHLR DEC. $55:511 (1983) and relaled cases), these
not edify the clesr mien: of the law as it spplies to the
ted I your Jener.

2

for independent functioning when functions are
impaired or lost; and (iii) preventing, through
carly intervention, initial or further impairment
or loss of function. 34 C.FR. 300.13(bXS).

Thus, physical and occupational ther=py are clearly
includable related services under EHA-B, even where
qualified therapists must obuin certification from licensing
boards staffed with medical personnel.

In sum, the pextinent inquiry 1o be made in determining
the extent of a school districi's obligation to provide physical
and occupational therapy is whether the child needs the
scrvices in arder to bene”  from special education. Please
keep in mind that such an inquiry is dependent on the facts
and circumstances of a particular case and therefore mus: be
made on 3 case-by-case basis. Any disagreements your client
may have with the schoo! district's determination W deny
physical or occupational therapy services would be appropn-
ste maners for an impartial EHA-B due process hearing
under 34 CFR. 300.506(a). You may also be interested in
reviewing a reported case on this issue — Maurits v. Board of
Education of Harford Counry (1983-84 EHLR DEC. 555.364
(D. Md., 1983)).

Your letier also raises scveral questions conceming
standards for developing IEP goals and objectives. The
content of each child‘s IEP must be individua'ly determined
and is left 10 the discretion of the panicipants a1 the IEP
meeting. Appendix C t0 34 CFR Parnt 300 (Response w
Question No. 36) [hereinafter cited as App. C). The EHA-B
regulations provide that th child’s [EP include statements of
the child’s present levels of educational performance; annual
goals, including short-term instructional objectives; and the
specific special education and related services to be provided
the child. 34 CFR. 300346(a), (b), and (c). The Departmert
has emphasized that these components are interrelated and
can include both academic and nonacademic skills. See App.
C, Question No. 36.

One issue raised in your letter concems the time period
to which the annual goals mus: correspond. The Department
has suated that *[t}he annual goals in the IEP are staiements
which are designed to refiect what a handicapped child can
reasonably be expecied 1o accomplish within a 12-month
period . .," and must reflect the child's present level of
education performance. (/4. Question No. 38.) As is the case
with special education services, the annual goals for relased
scrvices must be developed 10 include instruction designed io
assist the child ©© benefit educationally. See Board of Educe-
tion of Hendrick-Hudson Censral School District v. Rowies,
458 US. 176 (1982). If proficiency in cerwain motor skills, for
example, is a prerequisite 10 merling & handicapped chald’s
unique neads, physical or occupational therapy, or both types
of services, may be required by & child with a particuls
handicapping condition and would, therefore, be reflecied »
the sistements of annual goals. There may, however, be 2

g © 1982 CRR Publishing Company, Alexandra, VA 22313-190¢
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-.annh-“na-hmmﬂml-w

legitimaze issue of timing in providing such services if the
child is in the early clementary grades and will not be
mdvhgmﬁmﬂﬂmﬁuﬂinmﬁwmﬁlm
date in the future, as referred 10 in your lenier. Thus, the
womdmmlgodsmfmdinmimNmSA.mdS
of your letter can ouly constinse permissible “'annual goals™
if they are related 10 the child's special education program
dur'mgummingwelvem:hpuindfuwhichm
gmnnmmmmwhmumu
phmﬂngwmisnmﬁmiwduam—ywmmh
the esusblishment of specific goals and objectives is 20
mmmummmﬁdmnmdhmmbemh
mmxsmﬂmmd,hmnbemndfwmn.h
iswimmmwsh;mlsmdobjecﬁmfwm-
mﬁnmmumtyw.mmned:mywnbe
mmumwm'smsm»mpmm
dkﬂa‘s&mhﬁmnmucmdkmmym
enxﬂadmnqmaduembminxmaﬂcrx.
300.506(a).
mmmmmmmml dis-
wict's obligation under 34 CFR. 300.344 10 include, & the
mﬂt‘: request, a physical therapist of occupational m

Howevu.ihdﬁldwiﬂummlnidenﬁﬁedmeﬂm
related services, it would be appropriate for the related
services personnel to stiend the meeling of otherwise be
Mvdb&vehpiumm?.mdnmdmdimuf
Memnﬁmhminmwnadfaﬂ:yﬁdwwmﬁmd

mmEHA-Bwoulquuhtunpublicasmﬁnmis
case. the school district] to pay expenses associated with such
provider's participation at the TEP meeting, if such person is
employed by the school district However, where the physi-
cahhu'apistumpaﬁmﬂmmpm'smmplmdhym
schoo! dispict, it would not be i
ﬂm»&emmmmm’smpﬁmu
the TEP mesting, regardiess of the parent’s request. Thus,
emmoughEHA-Bnﬁmmmmtamngmym
discrezion 1o bring & qualified service provider to an IEP
me=ting (34 CFR. 300.244(a)5)), we find nothing in EHA-
medmmathlﬁwiammmﬂmmfam
penicipation of a physical ar occupational therapist not
employed by the public agency.
mmmmammﬂumcm:‘s
Mﬁmbamdwymmyﬁd
mcnim(PE)mdeMﬁnchﬂdisamewy
mmmummpsm.wim modifications
pr-scribed in her IEP. The EKA-B regulations define spe-
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cilllyddpedﬁmhchld:.“daemmof...
wmumm"w-mmm motor skil'
and panierns.” 34 CFR. 300.4®)2)AXA)B). Thus. un .
EHA-B's definition of “special education,” specially Oc-
signed PE includes “special physical education, adapted
physical jon, movement education, and motor de-
velopment ™ 34 CFR. 300.14(b)(2)Xii). However, the EHA-
anmmm'chﬂdmmm&cipmina
mdwymﬁmm:md‘sw
specifies the need for such instruction. 3¢ CFR.
300.307(b)2). Otherwise, the regulations presume that the
mwmmwwnmywx
mo).mmmmmmmm
mumdhﬂlﬂ‘ﬂﬂ’.&mmpﬁm
mmmmmzhmvzm-s due
mmwycz& 300.506(a).

We hope that you have found the ghove responses
helpful in assisting clients. Thank you far bringing these
matiess 10 our

Madeleine Will
Assistant Secrelary
Office of Special Educasion
and Rehabilitmive Servi

Inquiry by: Charies A. Presto
Aucmey at Law
1886 Hallford Coan
Atlanta, GA 30338

Digest of Inquiry
(February 18, 1988)
® Mmﬂmhmﬁthm
mmwﬁhﬂdﬁh‘swml of the
handicapping condition?
e May a parent who dissgrees with the proposed
classifica. n be excluded from panicipaton in the [EP
meeting?

L Mlylheadunﬁwnlmdsnfupecmedmuon
gudent be released 1o an outside psychologist hred by
the diserict as an expert witness?

® MMlnylimimionsmu\emaﬂmm
byaxhooldiwim!uiukplfesin:duc proce-
hearing? .
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not be able to exclude any child with medical clearance to go to school. All the in school
health services the child may require, if not required to be provided by a physician, will be
related services.

*  School health services can be provided by a8 wide range of school staff other
than nurses. Aides with various skills are able 1o provide a wide rarge of scrvices
children with health services needs. However, schools cannot require parents to provide in
school health services or 10 be responsible for in school aides, nurses or supplies.
Likewise, schools cannot require parents 1o sign liability waivers as a condition of having
their child receive school bealth services.

*  To be a related service, the health services must be required during the
course of the school day. If the service can be performed before or after school, then the

school is not required to undertake the activity.

*  Also, the EHA contains a separate provision that limits the services of a
physician. EHA services that will be performed by a physician are limited 10 diagnostc
and evaluation services, as compared to ongoing treatment services (34 C.F.R. Section
300.13(b)(4), Medical Services). Ongoing treatment services are available as a related
service only if they can be performed by a schoo! nurse or lesser skilled staff (e.g., aid,

teacher, principal).®

*  To determine the scope of school health services, as well as the
qualifications of school nurses and health staff, other provisions of state law must be
reviewed. States may have professional licensure requirements for the health professions
(RN, LPN, nurses aides) and limit duties for each skill level. ® In additon, a review
should be performed of the typical services a school nurse or hzalth staff will perform for
children without handicaps. Some nurses provide very few services; others, a wide variety.
It is clear, however, that services provided to children without handicaps cannot be denied
to children with them.

*  Finally, consideration must be given as to whether the proposed service will
constitute an "undue burden” on the school district.

*  All of these considerations are based on the Supreme Court’s 1984 decision

in Irving Independent School District v. Tatro. In that case, the Court required the school
to perform a catheterization procedure on an elementary grade child. The Court noted that

® The fact that 2 physician is ultimately writing the nursing plan, or otherwise supervising the in-
school services is not grounds for invoking the “medical services™ limiaton. Al nursing services mus! be at
the direction of a physician. The limitation applies 10 services that only a physician can perform.

® Caution is required if attempis are made 10 compare cases reporting on the health care services
provided 1o children in different states. To date, none of these cases has considered whether the reason a
different level of skill is required to meet the child’s needs is that the stale "nurse practice act” mandailes it
Therefore, two children with similar needs could be viewed as different, because the child who requires the
more skilled person is mistakenly viewed as more severely impaired.

Outline Of Federa! Laws And Rules 43
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the services were needed to "permit a child to remain at school during the day {and] are
no less related to the effort to educate than are services that enable the child to reach,
enter, or exit the school.”

¢ Based on Tagrr_, and the EHA rules for "medical" and "school health™
services, school nurses and health staff have been ordered to administer medicatons,
conduct blood testing (e.g., for a child with diabetes), perform tracheostomy suctioning.
catheterization and other similar services.

. Todaxc.nocasehasfoundthatapaxﬁcnlarwviccwouldconsﬁmm an
"undue burden.” For example, just as schools have had 1o hire a wide range of specially
wrained staff to address she educational needs of children with handicaps, there is no reason
10 allow a school to claim its nurse has never done the particular service before, or that
the nurse is itinerant, serving more than one school per day. The school should be

required to hire an appropriately trained nurse or aide.

e If a child needs 1:1 services, no exception should exist: >ther children have
aides to assist with mainswreaming, for behavioral control, or other reasuns. No distinction
can be made between an aide who is present for health as compared to these other reasons.

*  Finally, cost never can be a justification denying a school health service.
For a health service, cost issues probably are a mask for other reasons related to the
unwillingness of the school to serve children with special health care needs. Most often,

any possible cost savings are illusory, or insignificant.

¢  Cost issues cannot factor into EHA decision making unless the two options
being considered are equally appropriate. There obviously can be no claim that it is
appropriate "not” 1o provide a needed health service. For this reason, cost consideratons
arise in terms of providing an in-school program, or home instruction, where the health
services are provided by a family member or other person. However, home instrucuon
never can satisfy the least restrictive setting rules if an in-school placement can be
considered. If a child is medically able to be in school, as noted by his/her physician,
then the school should be responsible for providing the supplemental health aids and
services that will maintain the in school placement.

*  Only a few cases have concluded that needed healih services were not
required: when the services of a physician were involved, and in two nursing cases, in
which exiensive procedures were required, and in which 1:1 constant monitoring was
involved. In both musing cases the courts likened the services performed 1o be those of 2
physician. These cases, which were prought in New York and Pennsylvania, have been
rejected by the fore Tecent nursing cascs, in Michigan and Utah, which hold 1:1 nursing
services are EHA related services.

* In Tarro, note was taken that the child was asking only for the
catheterization service 10 be provided, not the related equipment. However, no exception
exists 1o require the parent to pay for, or for insurance 1o pay for any equipment, including

f
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. equipment and supplies needed to perform a health related service. For example, a8 school
with a child with unstable diabetes, cannot require the parent to supply an "accucheck™
device to perform periodic blood testing.

f. Any Other Developmental, Corrective And Support Services That May
Be Needed

*  The related services regulatior. states that the list is not exhaustive (34 CF.R.

Section 300.13 (Comment)). If other types of services or personnel can be identified, and
can meet the requirement that it is needed to enable the child to benefit from special

education, then the service or staff should be provii'sd.

*  The addition of "sssistive technology devices™ and "assistive technology
services™ 10 the list of definitions in Section 1401(a) should be viewed as making them
both among the services that can be included in a child's 1EP as related services. Even
before they were expressly stated in the EHA, the OSEP letier made clear that assistive
technology could be a related service. The 1990 EHA Amendments make this conclusion

inescapable.

4. "Least Restrictive Environment"

*  The EHA integration mandates require special education and related services
to be provided in panicular settings. The educational setting or “placement” for a
handicapped child must be, “to the maximum extent appropriate, in the least resmictive
environment,” or "LRE."

*  "Least restrictive environment” uses as a comparison the educational
placement the child would be in if s/he had no handicaps. This most likely would be the
local school, closest o the child's home, in a regular education class with other children
who are not handicapped. Handicapped children also have the right to attend such schools
and classes, but may also be placed elsewhere, only if their needs require il.

*  The LRE requirement is one of the conditions of eligibility for EHA funding.
States must assure that

to the maximum extent appropriate, handicapped children, including
children in public or private institutions or other care facilities, are
educated with children who are not handicapped, and that special
classes, separate schooling. or other removal of handicapped children
from the regular educational environment occurs only when the nature or
scverity of the handicap is such that education in regular classes with
the use of supplementary aids and services cannot be achieved
satisfactorily....(20 U.S.C. Section 1412(5)(B); 1414(a)(1)(C)(iv)).

*  To implement the LRE requirement, school districts must make available a
"continuum of placements.” (34 CF.R. Section 300.550-.556). This means that 8 district
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must operate and/or contract for a wide range of educational scttings. The varicty of those
settings will be determined by the individual needs of the district’s students. These
sertings may include regular education classes, resource room classes, self contained classes,
private day schools, residential placements, and home and hospital instruction.

*  Of grearest impontance is that throughout the range of placements,
handicapped children must receive the special education and related services, as well as any
supplementary aids and services they may require.

® Ther is no definition in the EHA or regulations for the term "supplementary
aids and services." Thus, it is not clear whether the term is co-extensive with, or expands
upon the definition of related services. In any event, it is clear that the term is important
because it is specifically tied to the child's placement. Supplementary aids and services
can be viewed as the devices and services children require in order 10 achieve or most
closely approximate ihe abilities of children who are not handicapped.

e In addition, the LRE requirement must be applied to every course and every
activity. Supplemental aids and services may be available, or may not even be needed for
a handicapped child to participate in some academic subjects, "specials” (lunch, gym,
music, art, assemblies, field trips) or extra curricula: ectivites. A child’s IEP must state
the degree to which the child will be in regular education; LRE requires schools to
consider each picce of the school experience scparately.

*  The supplemental aids and services requircment is extremely important in
regard to assistive technology. The August 10, 1990 OSEP letter expressly states that
assistive technology can be considered an LRE factor. As an LRE factor, assistive
technology is specifically tied 1o maximizing the child’s ability 10 be in regular educaton,
and to participate in learning and other activities with children who are not handicapped.
LRE requires school districts to presume & handicapped child will be educated in a regular
class. LRE challenges the schools to find supplemental aids and services to keep the child
in that placement. Only if none are available 10 meet that goal can & child be removed
and placed in separate, sclf contained classes.

5. "Staff Development”

*  The EHA forces states and school districts to change the way handicapped

children are educated. New programs, new services, new ways of thinking are required.
The EHA also recognizes that 1o be successful, the insoructional staff, the administranve
staff, and the services staff all must be aware of the goals of the statute, be appropriately
trained 1o carry out its goals, and be awarc of, and amenable to replicating successful
programs in other districis. The EHA requires states, and school districts to assure that all
of these staff supports will exist (20 U.S.C. Sections 1413(a)(3); 1414(a)(c)(i); 34 CFR.
Section 300.380 - .387).

* The EHA’s staff development requirements are extremely important in regard
10 assistive technology. One of the greatest issues with regard 1o special education is the
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lack of knowledge about successful programs, and a failure 10 adopt new approaches and
techniques. Introducing and assimilating assistive technology into the schools is made
more difficult by this failure.

¢ The 1990 EHA Amendment adding "assistive technology service” should be
read in conjunction with the "staff development” duty. It includes training for professionals
as an assistve technology service (Section 1401(2)(26)(F)). Thus, individuals with
disabilities should be able to compel schoo! staff to become familiar with the potential of
assistive technology and then make it 2 pant of the IEP.

*  An essential funcuon of state Tech Act staff must be to educgtc siate
education department staff of their mandate under the EHA to provide training, in-service
training, and rescarch reports, about assistive technology. Tech Act staff also must remind

state staff of their duty to require the adoption of successful programs demonstrated
clsewhere. In pamicular, they must explain kow assistive technology can benefit -
handicapped children, and that staie education department staff must make this information

available to local school districts.

* At the local schoo! district level, the Tech Act staff must educat> local
school officials of their duty to consider assistive technology as a supplem:enial aid or
service before a handicapped child is proposed for removal from regular education and
placement in a self contained class. They must be informed of the ability of assistive
technology to modify the curriculum as well as the Jeaming environment for children with

handicaps, they must be informed how 1o conduct proper assistive technology evaluations,
and how tw develop in-school swaff skills to work with children who will be using assistve

tcchnology.

®  State Tech Act siaff also can wield a club: the EHA reguires swies and
local school districts 1o conduct trainings and in-service trainings, 10 hire appropriately
skilled staff, and to adopt successful programs. It is obvious that assistive technology has
been used successfully in many settings; Tech Act staff can insist that the siate adopt
policies and programs that will permit those programs to be reproduced throughout the
state.

6. "Procedural Safeguards"

*  All aspects of the educational program for a child with handicaps must be
developed according to a set of standardized procedures. These procedures are described
as "safeguards” because they ensure the special education program is both "individualized”
and “appropriate,” i.e., that it will teach meaningful skills and be taught with recognition of
the unique charactenistics of the child. The EHA rejects the past practice of school
districts offering “one size fits all” educational programs that may be meaningless to
children with handicaps.

*  The procedural safeguards serve an additional sole: they are designed 1o
create 2 high degree of uniformity and predictability despite the extraordinarily diverse
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characteristics of the children themselves and of the school districts throughout the United
States. Children with similar handicaps should be able to receive the same "Free .
Appropriate Public Education” regardless whether they live in 2 wealthy or poor, urban or

rural, large or small school district.

®*  The procedural safeguards address 5 issues:

(a) identification of the handicapping condition;
(b) development of the special education program;
(c) implementaton of the program;

~ (d) review of the program; and

(¢) resolution of disputes.

2. Jdentification of the Handicapping Condition

* The EHA imposes an affirmative duty on school and state education officials
to engage in a “child find" system to identify children who have handicapping conditions.
This is one of the assurances states must include in their State Plans (20 U.S.C. Secton
1412(2)(C); 34 CF.R. Section 300.300).

* At the local school level, staff and administrators are required to consider the
possibility of a handicap when they observe children performing or behaving poorly.

*  Parents, teachers, school administrators and physicians are all expected to
make & “referral” of a child to school authorities when they believe s/he may be
handicapped and require special education and related services. .

*  Once a referral is made, a8 meeting is scheduled with evaluadon swaff at the
local school district and the child’s parents to identify the types of information that will be
needed 1o determine if the child is handicapped. Among the things 10 be discussed are the
basis for the referral; the types of evaluations 10 be performed; and who and when they

will be performed.

* The EHA imposes no special data requirements for a child wo establish that
s/he is "handicapped.” No specific medical or other tests are stated in the Act or rules.
Instead, the Act and rules state the definitions of the conditions that will result in 2 child
being found “handicapped.” As long as the evaluations are professionally accepted, and
provide the required data, they should be sufficient. Of course, it is possible that the
results of tests and evaluations wiil differ, or be subject 10 different interpretations. In that
event, a separate procedural safeguard is available 1o resolve disputes.

®*  The EHA requires these evaluations 1o be conducted as expeditiously as
possible after the referral is made. A mandate for quick action will allow the child to
receive special education and related services as soon as possible after his/her handicapping
conditions are confirmed, their extent 15 established, and an appropriate program and
placement can be developed.
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®  The definition of "assistive technology service” now makes clear thar the
evaluations 10 be conducted can include an evaluation of the individual's nced for, and
poiential to benefit from assistive technology (Section 1401(a)(26)(A)). Individuals with
handicaps can now demand that they be evaluated under this provision, and then be
provided whatever devices and services are deemed appropriate as a result of those
evaluations.

b. Development of the ial Education Pr m

*  Once the evaluations are comple:z, 8 meeting must be scheduled with the
school district’s JEP Committee. The IEP committee is required to write, review and
revise IEPs (34 C.F.R. Section 300.343(a)).

*  Although, as noted above, the definition of "assistive technulogy service”

includes evaluaton, the EHA Amendments did not add an express requirement ti}:n_ a child
being considered for classification and the development of an IEP receive an assisove
technology evaluation. To obtain such an evaluation, it may have to be demanded.

*  Unfortunately, the absence of an express evaluation requirement may create a
barrier 10 the inroduction of assistive technology: neither the parents nor school officials
may be aware of the potential of assistive technology to assist children; also, parenis may
not be aware of their right, or be sufficiently skiliful 1o require a school district 1o conduct
such an evaluation, or to pay for an independent evalvaton.

*  Yer parents do have the right 10 demand an assistive technology evaluation,
or any other cvaluation that may help identify the existence or characteristics of a child’s
handicap. In addition, parents have the right 1o express their dissatisfaction with an
evaluation by requesting that the school dismict pay for an independent evaluation at its
own expense (34 C.F.R. Section 300.503). If the school refuses to perform an evaluation,
or refuses 10 consent 1o an independent evaluation, the parents can either request 8 heanng
to challenge the school’s decision, or secure the evaluation at their own expense and later
seck reimbursement from the school dismct.

* In addidon, as noted in the 1~ast Restrictive Environment section, before a
child can be considered for other than a regular classroom placement, an assistve
technology evaluaton should be a requirement.

*  Tech Act staff will provide enormous benefits to handicapped children
throughout their state if they can convince their state education department 1o onder such
evaluadons in ail their school districts, and can educate parents and advocates to demand
such evaluaton: at the local school district level.

c¢. Implementation of the Special Education Program
*  The workproduct of the IEP Commirttee is an IEP which states the special
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education and related services the child is to receive during that particular school year.
The IEP must then be implemented as written.

*  In addition, JEPs — 't bc implemented immediately after they are developed
(34 CF.R. Section 300.342(b). ,, Comment). Schools cannot tell parents that they must
wait for next year, or that there is no money, Or offer any other excuse that would delay
the full implementation of the IEP.

¢  Equally truc is that once implementation of an IEP has begun, the school can
make no unilateral changes to its terms under any circumstances. Services cannot be
changed in frequency or duration, or substitutions be made, and placements cannot be
changed without first notifying the parents and scheduling 8 meeting of the IEP committec.
Only the committee, with parent notice and participation can change an IEP.

d  Review of the Special Edu tion m

¢  School districts have an affimative duty t inform parents and the IEP
Commitiee when it recognizes that something in the IEP is not working; or that any
clement of the IEP is not being implemented as wrinten (4 C.F.R. Secton 300.504(a)).
Parents have the same right to reconvene the IEP Commitiee at any time i0 review the
implementation and continued appropriateness” of the IEP.

*  n addition, every IEP must be reviewed at least annually; usually, an IEP is
written in the spring (May or June) of one school year 10 be applicabie to the child’s
program for the next school year. School districts also are required to conduct
comprehensive re-cvaluations of all handicapped children at Jeast once every three years.

»  Parents who Jearn that assistive technology may be appropriate for their child
may reconvene the IEP committee at any tme to demand that an assistive technology
evaluation be conducted. Tech Act staff should make parents throughout their
state aware of this right, and monitor parent requests for assistive technology evaluatons.
Tech Act staff may have to develop lists of experts t0 conduct these evaluations.

e. Dispute Resolution

*  The EHA contains an exiensive set of procedures for resolving parent-school
disputes (20 U.S.C. Section 1415).

¢  First there is the IEP Comminee. That body has the authority to
recommenr any special education and related service any child may need.

@ If parents are dissatisfied with any aspect of the IEP, or if they do not
belicve it is being implemented as wrinten, they may request an impartial hearing before an
independent hearing officer. The hearing is 2 full wial type hearing, with the opportunity
for each side to have an anorney, 10 Teview records, to compel witnesses to appear, and 10
cross examine them. A verbatim record of a hearing is maintained, and a wrinen decision
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. will be issued.
*  If cither the parents or school district disagree with the hearing decision,
further review is available to the state Commissioner of Education, and/or to the state or

federal courts.

*  Of greatest importance is that the EHA dispute resolution process attempts 1o
take into account the importance that each child's program be "appropriate.” Therefore,
hearings must be decided not more than 45 days after they were first requested.

*  In addition, the EHA contains a “stay put" provision, meaning that as long as
8 dispute continues, the child's program and placement will continue unless the parents and
school district, or state education department agree to an alternative program or placement.
For a child who was in regular education and is being considered for a self contained
placement, the “status quo” provisions are extremely valuable. They protect the child’s
regular education placement until all questions about the availability of assistive technology

and other program adaptations have been resolved.

7. "Appropriate Education" Barrier

*  The EHA has vague standards in regard to the quality of the prograi~s and
services school districts must offer. Schools are not required to provide programs and
services that will "maximize” the learning or potential of children with handicaps. They do
not have 10 offer the "best” programs and services either. However, school districts should
not be permitted to claim assistive technology i1s "best” while not having access to these

devices and services is “appropriate.”

*  Schools must provide programs and services that arc "appropriate,” i.c., that
allow a child to "benefiL” Benefit is measured for children in regular education by the
ability to go from grade to grade. Ultmately, the measure of su for these children 1s
graduaton.

*  For children who are not in regular education, or for whom graduanton is not
an expectation, "benefit” stll must be & comparative term. Bui benefit in relaton to whai?
The answer is that there should be a long range goal for all of these children. As early as
possible in the child’s education, reasonable expectations for his or her future at the end of
his EHA entitement should be set. These expectations should not be rooted in outmoded,
biased, or stereotyped thinking, but should be realistic goals for the entire educational
experience. The 1990 EHA Amendments require that "transitional planning”, ie., planning
for the individual after his/her EHA entitlement expires, must be pan of an IEP no later
than age 16, or at any earlier age, if appropriate (20 U.S.C. Sectons 1401(a) (19) and (a)

(20) (D).

*  With a long range goal in mind, the concept of "benefit” is more clear: the
educational program must allow the child to make measured progress toward that goal in
every school year. Special education w.il move the child in thar direction; related services

Outline Of Federal Laws And Rules 51




RESNA Technical Assisiance Project

will enable the child to benefit from the special education. Assistive technology can be
part of those related services as well as part of the specialized instruction that comprises
special education.

® If that process has worked 1o date without assistive technology, how then can
assistive technology be introduced? The answer is that just as new services can be
introduced into a child's IEP, so to can the long range picame be changed. With assistive
technology, the child’s expectations at the conclusion of school may be far better than
before, and be far closer 1o the goals of non-handicapped students.

®  As the long range goal changes, so too can the special education and rzflatcd
services, including assistive technology, that are developed and provided 10 get the child
there.

8. "Lack of Basic Knowledge" Barrier

*  The FHA mandates that information about new ways to successfully educate
and integrate children with handicaps be distributed as widely as possible, and that
successful programs, equipment, and materials be adopted in other school districts (20
U.S.C. Section 1413(a)(3); 1414(a)(C)(i)). This mandate is an invitation for new
information to be dismibuted throughout the country about the important benefits assistive
technology can provide to handicapped children (Sec 20 Section 1401 (2)(26)(F)).

®  Yer this generally has not occurred. There are enormous differences in the
way handicapped children with similar needs arc educated within school districts, between
neighboring school districts, across the states, and around the country. Good programs arc
few and far berween, and information about them is not distributed or does not lead to

replication.

s  School district staff, regardless of the EHA mandates to the contrary, arc
unlikely 1o be subscribers to research journals, frequent antendees at conferences, or
otherwisc seek out or receive the waining necessary to intoduce assistive technology into
their schools. Local school districts vary greatly in thinking and practice about how
assistive technology can be used to maximize the physical, academic, social and societal
integration of handicapped children.

® At present, the size, sophistication, financial base, and geographic location of
the school districts, the financial and educational level of the parents, and their access 10
mrained advocates, all will have an important bearing on a child's ability to secure
appropriate, high quality special education services in the least restrictive setting, and in
panicular, assistive technology devices and services.

9. "EHA Funding Levels" Barrier

*  One explanation, but not a justification for the lack of school district and
state education department efforts to inroduce assistive technology into the schools is the
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perceived underfunding of special education in gencral. School disticts are likely to be
uniform in their complaint that EHA mandates are issued in total disregard for their costs.

*  The EHA is one of the least well funded federal programs for persons with
handicaps. The federal government once intended to provide funding capable of meeting
40% of the costs of special education programs and services at the local level, but in fact,
the federal share is between 8-12% of those costs.

¢ In addition, assistive technolcgy is perceived as expensive. It is rare that
school districts will voluntarily establish policies to promote assistive technology evaluation,
acquisitior and use. And, despite their status as a taxing authority in most, if not all
states, schoo] districes will claim they cannot raise schooi taxes to obtain the money for

*  Here, Tech Act staff must work with parents and advocates to force change.
Additional funding is not the answer, nor is insufficient funding the real issue. School
officials will readily say that the district provides whatever is needed to run the special
education program; that it is funded first, and if cuts arc 10 be made, they come from other
sources. If this is true, then assistive technology should be readily available, yet it is not.

* By pressing for assistive technology availability, cost can be seen as favoring
assistive technology use. Many school districts rely on cooperative programs among many
districts for the education of handicapped children. These services are provided by
contract, and are expensive. Any child who can remain in regular education with assistive
technology will save the district tens of thousands of dollars above and beyond the cost of
the 1echnology when measured against the number of years the child will be in school.
Even if the school operates its own special education programs, the costs of maintaining a
child in a regular class may be less than the cost of providing a self contained classroom.

10. "Ownership" Barrier

® A third barrier is the question of "ownership.” Schools may resist obtaining
assistive technology because a child ultimately will leave school, and leave behind a device
that was expensive 10 acquire, and potentially useless 10 any other child.

* A vanant is that the district may acquire assistive technology for children but
may claim that the devices must remain on school property, and must not be taken home
by the srudent afier school hours, on weekends, or during vacations.

*  These excuses arise from lack of imagination, and can easily be solved.
Schools can develop cooperative agreements with vocadonal rehabilitation programs,
employers, and others who will train or employ handicapped children after they leave
school. A child who used an augmentative communication device in school will most
cenainly have to obtain a new one from the vocanonal rehabilitation agency if the school
does not allow the child 1o graduate with it. No insurmountable bamier exists to prevent
the vocational rchabilitation agency from reimbursing the school for the device, rather than
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.

having to buy a second device, assuming it still is being manufactured. Tais example can
be applicd to any assistive technology.”

¢  The "school only" rule is likely to be a violation of Section 504. If a child
uses a computer as a notebook, or as a textbook, then as long as the school district gives
homework, or otherwise allows children to take books home, they also must provide the
same opportunity to a child with handicaps. Wheelchairs are likely to be less of a
problem: many children will have a second chair at home, or be able to get around on
crutches or with a scooter. The wheelchair is needed only to address the many location
changes and distances within the school setting. An augmentative communication device,
another typical assistive technology device, also scrves no purpose staying at school. A
child is expected to practice hisher lessons at home, and one of the goals on the child’s
IEP will be to increase speed and flexibility with the device. To say those goals can only
be achieved in school is incorrect.

*  Schools that adopt any of these practices should be challenged from both the
individual level, through impartial hearings; and from the state education department level
as a matter of policy.

Part B. Earlv Intervention Services For Infants & Toddlers

1. Introduction

® In 1986, Congress amended the EHA to add a new Pan H, an early intervention
program for infants and toddlers. The program will serve children from birth through age
2 (36 months). EHA Amendments of 1986, Public Law No. 99-457, adding 20 U.S.C.
Sectons 1471 - 1485.

*  Early intervention is a preventive services program. Congress concluded that the
carlier services are provided to handicapped children, or those at risk of developmental
delays, the greater the potential (a) to prevent the handicap ever from significantly limiting
the child’s functioning; or (b) to lessen the significance of any limitations that will arise.

The Congress finds that there is an urgent and substantial need-

(1) 10 enhance the development of handicapped infants and toddlers and
to minimize their potential for developmental delay;

(2) 1o reduce the educational costs 10 our society, including our
Nation's schools, by minimizing the need for special educagon and
related services afier handicapped infants and toddlers reach school
8ge;

(3) to minimize the likelihood of institutionalization of handicapped

® The federal regulations goveming equipment acquisition expressly permit disposal of equipment 10
other programs receiving federal financial assistance. Nothing should bar a school diswict from reaching an
interagency agreement with 2 staic vocational rehabilitation program 1o transfer assistive technology provided
as pan of a child’s FAPE (3¢ C.FR. Section 80.32(c)).
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. individuals and maximize the porential for their independent living in society;
and
(4) 10 enhance the capacity of families 10 meet the special needs of
their handicapped infants and toddlers (20 U.S.C. Section 1471(a)).

* EHA Pan H, the carly intervention program, was created to supply financial
assistance to States:

(1) to develop and implement & statewide, comprehensive, coordinated,
multi-disciplinary, interagency program of early intervention services
for handicapped infants and toddlers and their families;

(2) to facilitate the coordination of psyment for early intervention
services from Federal, State, local and private sources (including
public and private insurance coverage) and

(3) to enhance their capacity to provide quality carly intervention
services and expand and improve existing early intervention services being
provided to handicapped infants, toddlers and their families.

* Pan H is a unique program. It states three goals: to coordinate the many
services programs that currently exist, to ensure that infants, toddlers and their families
who need those services actually receive them, and where gaps in services exist, to provide

them directly.

*  Its rarger population also is unique: it addresses not only infants and toddlers with
handicaps, but their family. The law recognizes that families are instrumental in aiding,
and at times retarding the physical, cognitive, language and speech, psychosocial, and self
help development of children. Therefore, Part H focuses on the needs of families as well.

*  The core concept of Pant H is coordination of services. It operates at two levels:
state and local. The law requires states to designate a lead agency to address the state-
level coordination issues; it also mandates the assignment of a casc manager to each child
and family 1o coordinate the local level issues. (The lead agency for each state under Pan
H is annexed.)

*  Part H identifies 14 components of the state system:

*  state definition of *  personnel
developmental delay development system
*  central informanon *  personnel standards
directory
*  procedural safe-
¢ timetables for initiation guards
of services
*  designation of lead
agency
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*  public awareness program

*  contracting policy
*  child find syst=

*  cost reimbursement

* evaluation & assessment policy
* Individualized Family *  data collection
Service Plans

®*  Viewed in its entirety, Part H is an aggressive program that rejects the
inevitability of handicap. Assistive technology can definitely aid in achieving the goals of
this program. For this reason, assistive technology funding through Part H, as well as
through the many other service systems that will provide early intervention services, should
be viewed not only as available, but as mandated.

®  Unfortunately, Part H and its regulations are not written in 8 manner that is easily
understandable. The statute and regulations are a2 maze in which it is easy to become lost.
Yei, understanding these rules is essential for the state "Tech Act” staff: the carly
intervention program is extremely important to infants and toddlers with handicaps, and
Tech Act staff can have a significant role in seeing that its enormous potential is reached.

II. State Plan Requirements

* Pant H provides financial assistance to states for a five year period 10 create the
"statewide, comprehensive, coordinated, mulddisciplinary, interagency program of early
intervention services™ outlined in the EHA. Grants under Part H are tied to the state
progressing toward having a system in place at the start of the fifth year of funding.

A. First Two Years

* In the first two years, states are required 1o crcaie the administrative
structures that will impiement the early intervention program. Ewvaluations and services arc
not required in this period.

*  Instead, states must designate a lead agency to be responsible for planning,
developing and implementing the statewide sysiem (20 U.S.C. Section 1475(a); 1478(a)()).
The staie also must create an Interagency Coordinating Council which will serve as an

* advisory body to assist the lead agency (Sections 1474; 1478(a)(2); 1482. Sece 34 CF.R.
Sectons 303.141-.146; 147).

B. Years Three and Four

* By the stant of year three, the states must assure that it is the state’s policy
to develop and implement a statewide early intervention system as required by Part H, and
that the system will be in place not later than the stant of the fourth year of the gram (34
C.F.R. Section 303.148(b)).
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State Lead Agencies
@
State Lead Agency
Alabama Education; Rehabilitation; CCS
Alaska Health & Social Services; MCH
Arizona Economic Security; DD
Arkansas Human Services; DD
California Developmental Services; Community
Services
Colorado Education; Special Education Services
Connecticut Educaron; Early Childhood
Delaware Public Instruction; Exceptional Children &
Special Programs
D.C. Huraan Services, Early Childhood
. Development
Flonda Education; Early Intervention
Georgia Human Resources, MH-MR SA
Hawaii Health; CCS
Idaho Health & Welfare;, DD
Lilinois St. Bd. of Education; Early Childhood
Program Unit
Indiana Mental Health
Iowa Education; Special Education
Kansas Health & Environment; MCH
Kentucky Human Resources, MH-MR
Louisiana Education; Special Education
. Maine Interdepartmental Commuittee
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|
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State Lead Apency

Maryland Ofc of Special Secretary, Children, Youth
& Families

Massachusetts Public Health; Early Childhood

Michigan Education; Early Childhood Educarion

Minnesota Education

Mississippi Health

Missouri Elementary & Secondary Education;
Special Education

Montana Social & Rehabilitation Services; DD

Nebraska Educadon; Special Education

Nevada Human Resources; MH

New Hampshire Education; Specia) Education

New Jersey Education; Special Education

New Mexico Health & Environment; DD

New York Health; Early Intervension

North Carolina Human Resources; MH-MR-SA

North Dakota Human Services; DD

Ohio Health; MCH

Oklahoma Education; Special Education

Oregon Human Resources; MH

Pennsylvania Public Welfare;, MR

Rhode Island Interagency Coordinating Council

South Czrolina Health & Environmental Control;
Children’s Health

South Dakota Education & Cultural Affairs; Special
Education
2H5
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State

Tennessee

Texas

Utah

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming
Key
CCS Crippled Children’s Services
DD Developmental Disabilites
MCH Maternal & Child Health
MH Mental Health
MR Mental Reiardadon
SA Substance Abuse

Lead Agency
Educadon; Special Education

Interagency Council on Early Childhood
Intervention

Health; Family Health Services
Educaton; Special Education
MH-MR-SA; Children & Youth Service
Social & Health Services

Health & Human Services; Behavioral
Health Services

Health & Social Services; Community
Services

Health & Social Services; Comruanity
Programs

Sou ze: Early Childhood Reponer, Vol. |, Issue 1, at p. II (Jan. 1990).
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< The components of that policy must include the state’s laws and rules that
will becoms effective when the statewide system is implemented. Those laws and rules
must include the definition of the children and families who will be eligible for early
intervention services. Under Part H the states have discretior. to determine eligibiliry.
States must supply a definition for "developmental delay,” and at the state’s opton, “at
risk" children (34 C.F.R. Secuon 303.160; .300).

® By year four the state also must have 2 cental, statewide registry of all
services providers, evaluators, and other sources of assistance to parcnts (34 CFR.

Sections 300.161; .301).

®  The states must have in place a comprehensive "child find” system, capable
of identifying all infants and toddlers and their families who may be eligible for services
under the state program (34 CF.R. Section 303.164).

*  The states must also supply & timetable by which all of the components of
the state system will be in place (34 C.F.R. Section 303.162).

»  Another requirement is for the state to have created a program by which the
public will become aware of available early intervenrion services (34 CF.R Secuon

303.163).

* In addition, by year four, the statc must be providing all eligible children
and families timely cvaluations and assessments; preparing “individualized family services
plans” ("IFSP"); and providing case management services (34 C.F.R. Section 303.341).

C. Year Five and Thereafter

* By the fifth year of Part H funding, the state maust have the entire sysicm of
early intervention services in place, and operating (34 C.F.R. Secton 303.152).

*  The ultimate system must identify the existing programs which will provide
services, as well the services that the Pan H program will provide directly (34 CF.R.
Secuon 303.144(d)).

IM. Individual Eligibility Criteria

*  As noted above, Part H does not establish all the eligibility criteria for early
intervention services. The Act states that it is intended to benefit:

handicapped infants and toddlers, from birth to age two inclusive [age 0-
36 months), who need early intervention services because
they -

(A) are experiencing developmental delays, as measured by appropriaie
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diagnostic instruments and procedures in one or more of the following
arcas: cognitive development, physical development, language and
speech development, psychosocial development, or self-help skills, or

(B) have a diagnosed physical or mental conditdon which has a high
probability of resulting in developmental delay.

Such term may also include, a1 a State’s discretion, individuals from
birth to age 2, inclusive, who are at_risk of having substanual
developmental delays if early inervention services are not provided (20
U.S.C. Section 1472(1)).

*  The werms "developmental delay” and “at risk” arc not defined in the Act
Instead, each stawe is required to supply its own definition as a condition of funding (20

U.S.C. Section 1472(3)).

* In additon, there is no specific list of the conditons that will meer the criterion
in subpart (B). The Pant H regulations offer specific conditions as suggestons, but not
requirements (See 34 C.F.R. Section 303.16(note)).

A. Financial Eligibili iteria Can Fe Set For Certain Services

*  Unlike the EHA programs for children age 3 - 21, early intervention services
do not have 10 be provided “at no cost to the paren:.” The Part H rules require states o
develop funding policies that set out what early interveation services will be provided at no
cost (34 C.F.R. Sections 303.19; 520). If costs are to be imposed, financial eligibility
rules must be established.

*  Some services must be provided without cost. These include: the child find
effort, the evaluations and asszssments to determine the needs of the child and family; the
development and review of the IFSP; all case manz rement services; and all of the
procedural safeguards available to resolve disputes (24 C.F.R. Secrion 303.521).

*  In additon, both financial and other criteria may have 1o be met for
particular services that are provided by existing services programs funded by sources other
than Pan H. (e.g., Medicaid). The Act places a premium on interagency coordination, with
an emphasis being placed on agreements involving financial responsibility (34 CF.R.
Section 303.522-.523).

IV. Early Intervention Services

®  Pant H lists the services that must be pant of an early intervention system in two
ways. It describes the developmental areas with which Congress is concerned, and lists
specific services that must be pan of the state program (20 U.S.C. Secton 1472(2)).
However, the Part H regulations note that the list of services is not intended 10 be

exhaustve (34 C.F.R. Section 303.12 (Note)).
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*  Congress expressed concern for deveivpricntal needs in the following

*  physical development; *  psyciosocial development;

*  cognitive development; . £ helo skl
r2af help s.

*  language and speech
development; (20 U.S.C. Section 1472(2)(C)).

* In addition, Congress identified the following services as being likely to address
those areas of need and therefore being part of an early intervention system:

®  family training, counseling *  medical services
and home visits; only for diagnostic
or cvaluation purposes,

*  gspecial instruction;

*  specch pathology and * early identificaton,
sudiology; screening, and assessment
services,
¢  occupational therapy, *  physical therapy;
*  health services necessary to *  psychological services;

enable an infant or toddler to
benefit from other early
intervention services.

*  case management services (20 U.S.C. Section 1472(2)(ED.

A. Interagency Agreements

»  Pant H is premised on the assumption that there are some services currently
in existence 1o aid infants, toddlers and their families. Part H is not based on the same
findings of extreme neglect on which the EHA programs for children 3 - 21 are based.
Instead, Part H assumes the greatest need is the coordination of all the existing programs
that provide services to handicapped infants, toudlers, and their families, and 1o fill in gaps
with new, Part H funds. Congress intended that the state carly intervention sysiem would
be comprised of 8 interlocked nerwork of Federal, state, local and private services
providers. Formal interagency agrecments would create the neiwork (20 U.S.C. Section
1476(b)(9)(F); 34 C.F.R. Section 303.144; .523-.524).

*  These agreements are necessary to ensure each services provider in the state
system maintains its financial commitment to the child and family. Each program will

m
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continue to have its own responsibilities to provide services; Part H funds are available
only to "supplement” existing resources, not “supplant” them (20 U.S.C. Seciion 1478(b)(5);
34 CF.R. Scction .124). In addition, Part H mandates that in relation to the funds
available from every other program, its funds are to be used only as a last resort (20
U.S.C. Scction 1481; 34 CF.R. Section 303.527). Even programs like Medicaid and
vocational rehabilitation, which have their own "last reson” provisions, must be tapped
first, before Pant H.

B. Child Find, Referral & Evaluation

¢ Part H requires the lead agency to create a multi-agency, statewide child find
system capable of identifving all infants, toddiers and families who may be eligitle for
early intervention services (34 C.F.R. Section 303.164; .321). This will be similar to the
effort required under the EHA program for children 3-21, but must take advaniage of all
the interagency resources 1o be coordinated by the Part H lead agency (34 C.F.R. Section
303.321(c)).

¢ Following identification, the child and family must be referred for evaluation
and assessment of their early intervention services needs (34 CF.R. Sections 303.321(d)).
The Pant H regulations assign different terms to the inquiries to be made of the child, and
of the family. Children are to be "evaluated,” and the family is to be "assessed." Section
303.322 details the conents of the child's evaluation and family’s assessment

*  The referrals are required to be made not more than 2 working days after the
child and family are identified (34 C.F.R. Section 303.321(d)(2)(ii)). Evaluations, and the
mecting to develop the IFSP are required to be completed not more than 45 days after
referral, if public agencies are conducting the evaluations and assessments (Section

303.321(e)).
C. (Case Management Services

*  Case management is an entitlement under Part H. Part H requires states to
make case management services available 1o eligible children and families not later than
the stant of the fourth year of Part H funding (34 C.F.R. Section 303.341).

*  Each state is responsible for establishing the procedures for selection and
appointment of casc managers. The Part H regulations address this issue by requiring that
the case manager come from " the profession most immediately relevant to the child’s or
family’s needs...” based on the individual and family evaluations and assessments (34
C.FR. Section 303.344 (g)).

®* A case manager will be responsible for coordinating all the services a child
and family may require; to be a single point of cortact between the child, family and
services system. Case manzgement is designed to be an on-going process, with contact
continuing for as long as the child and family is receiving early intervention services (34
C.F.R. Secton 303.6).
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®*  The Pant H regulations also set standards for the case manager. Among the
qualifications for the position is knowiedge of the naturc and scope of services that are
available from all the services providers panicipating in the carly intervention system (34
CF.R. Section 303.6(d)).

D. Individualized Family Service Plan ("IFSP")

®  Each child and family eligible to receive early intervention services will
receive an individualized family service plan ("IFSP”). The IFSP, like the IEP for children
age 3-21, is the blueprint for all early intervention services to be provided to the child and
family. An IFSP is an entitlement, beginning in the fourth year of the stae’s Part H
funding; by the start of the fifth year of funding, the IFSP must be impleme~*~d in its

entirety.

e  The IFSP must be developed jointly by the parents, the persons v o
conducied the evaluations and assessments, 20 U.S.C. Secton 1477(2)(2). the Ca:s manager
appointed by the state lead agency, and if possible, the proposed services providers.
Parents also can have an advocate present, if they so desire (34 CF.R. Section 303.343).

*  The meeting to develop the IFSP must be held within 45 calendar days of
the initial referral of the child and family for evaluation and assessment (34 CF.R. Section

303.342(a)).

®  Part H and its regulations state what must be stated in an IFSP. The
contents of an IFSP are somewhat similar to the contents of an IEP. There must be

(1) s statement of the infant or toddler’s present levels of physical
development, cognitive development, language and speech development,
psycho-social development, and self help skills, based on acceptable objective
criteria;

(2) a statement of the family's strengths and needs relating to
enhancing the development of the family’s handicapped infant or
toddier;

(3) a statement of the major outcomes expected 10 be achieved for the infant or
toddler and the family, and the criteria, procedures, and timelines used to
determine the degree 10 which progress toward achieving the outcomes is
being made and whether modifications or revisions of the outcomes or
SCTvices are necessary,

(4) a starement of the specific early intervention services necessary to meet the
unique needs of the infant or toddler and the family, including the frequency,
intensity and method of delivering services;

(5) the projected dates for initiation of services and the anticipated
duration of such services;

(6) the name of the case manager from the profession most
immediately relevant 1o the infant or toddler’s or famly’s needs
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who will be responsible for the implementation of the plan and
. coordination with other agencies and persons, and
(7) the sieps to be taken supporting the wransition of the handicapped ioddler to
scrvices provided under the [EHA program for children age 3 - 21] w the
exten: such services are considered appropriate (20 U.S.C. Section 1477(d)).

* A feature of the IFSP that is different from the IEP is t:at the parents havc_thc
authority to make the ultimate decision as to whether they will receive early intervention
scrvices, and as to which services they will receive 734 C.F.R. Section 303.344(Note)).

®  IFSPs have a total possible duration of 36 months. During that period, they must
be reviewed every six months (34 U.S.C. Secton 1477(b)). In addition, an annual review

is required (34 C.F.R. Section 303.342(c)). The frequent reviews arc deemed necessary
because of the rapid changes that occur in children's development. Each review allows for
progress toward the IFSP "outcomes” 10 be measured and for strategics and services to be

altered as needed (Scction 303.342(b)).
V. What Makes Early Intervention An Assistive Technology Resource?

A. Introduction

®*  The early intervention program is both the coordinator of services provided
by other sources as well as a direct provider of services. In both roles, it is an important
resource for funding assistive technology devices and services.

. *  Congress created the early intervention program because it recognized the
value these services can have in preventing and reducing the effects of handicapping
conditions in children. In other legislation, i.c., the Tech Act, Congress recognized the
essential role assistive technology can have in the lives of persons with handicaps and their

families.

*  The coordination role of the stale lead agency under Part H must include
bringing togeths- these two congressional initiatives. State Tech Act staff must ensure that
the Pant H lead agency is aware of the imporiant opportunities assistive technology can
offer even to infants and toddlers.

*  As a services coordinaiion program, early intervention will apply the funding
potential that is present in the services provided by other programs. For this reason, Tech
Act staff must be familiar with the scope of other programs, particularly the staie Medicaid
program, 10 determine what assistive technology devices and services will be available.

B. General Program Criteria Supporting Funding

*  The state early intervention system that results from compliance with Pan H
will contain many components that should be viewed as supporting assistive technology
funding. Among them include:
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"Early Intervention Services”  "Interagency Agreements”
*Staff Development”
Each of these terms is described below.

C. General Program Criteria Perceived as Funding Barriers

*  Pant H contains no express bamiers to funding assistive echnology devices
and services.

*  Nonetheless, the early intervention program has many potential assistive
technology funding barriers. They include the following:

~part H Funding Levels”  “Implementation Schedule for ISSPs and Services”

*A Lack of Basic Knowledge"
Each of these terms is described below.

1. [Early Intervention Services

*  Congress listed the services that arc likely to comprise a state’s early

intervention system (20 U.S.C. Section 1472(2)(E); 34 CF.R. Section 303.12). Of these,
there are some services that previously have been described in the Medicaid and Special

Education sections as assistive technology funding resources.

*  Because so many of the early intervention system’s services will be provided
by the state Medicaid program, a clear understanding of its scope is essential. In addition,
state Tech Act staff should become familiar with the state’s Maternal and Child Health
program (sometimes called the Crippled Children’s program), which also may provide
services to infants, toddlers and their families. Maternal and Child Health funding is
provided to states through a "block grant™ from the federal government. (It is not
discussed in this funding manual).

a. Case Management Services

®  Casc management is perhaps the most imporant service within the carly
intervention services system. The person sclected 10 be the case manager will have
enormous potential 1o aid children and families in the design of a comprehensive and
effective program of services. Among the many services children and families may require
is assistive technology.

®  Case managers are required by the Part H regulations to have an
understanding of th~ infants and toddlers who are eligible for early intervention services,
and the namre and scope of services under the State’s early intervention system (34 CF.R.
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.Section 303.6(d); .12(d)(2)).

*  Because so much of the early intervention system will be provided by other
agencies, case managers must be aware of the extraordinary scope of programs such as
Medicaid. With such knowledge, case managers can plan assistive technology services
with families and assist in the advocacy tasks that will be necessary o secure funding. By
contrast, case managers who are not aware of the importance of assistive iechnology, and
of the sources of available funding will not be able to meet the true promise of Part H.

*  Suate Tech Act staff can play an imporant role by ensuring that case
managers receive training on both the potential of assistive technology and its funding.
Coordination of case manager training can be achieved by agreements between the Tech
Act staff and the state early inmtervention lead agency.

b. Nursing Services

*  The Part H regulations state that nursing services includes

(i) the assessment of health status for the purpose of providing
nursing care, including the identification of patterns of human

response 10 actual or potential health problems;

(ii) provision of nursing care to prevent health problems, restore or
improve functioning, and promote optimal health and
development; and

. (iii) administration of medications, treatments and regimens
prescribed by a licensed physician (34 C.F.R. Section
303.12(d)(6)).

*  Nursing services are an important assistive technology service. State "nurse
practice” laws and rules often mandate that certain services be provided by either
Registered or Licensed Practical Nurses. This includes services to "technology dependent
children” who require ventilators, IVs, and/or tube feeding. For these children and others

in similar circumstances, nurses will be a regular part of their lives.

*  Nursing services have been a matter of significant controversy because there
has been no agreement as to how "regular” the "lives” of technology dependent children
and others will be. For example, they have been controversial in the EHA programs for
children age 3-21, and in the Medicaid program because schools do not want to provide
sophisticated health services, and because Medicaid has attempted 10 deny nurses access 10

school, or anywhere other than the child’s home.

* The EHA limitation will not be relevant to infants and toddlers because they
will not be attending pre-school or school programs. Those begin at age 3 and 5,

respectively.

*  The Medicaid "at home” limitation, by contrast, will be an important concern
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in the Pant H program. One conflict is Medicaid’s "at home” restriction for nurses, and
the definition of "locations” in the Part H regulations (34 CF.R. Section 303.12 (b)). The
Part H rules state that early intervention services arc 1o be provided

in thc type of settings in which infants and toddlers without handicaps would
participate.

It is obvious that children without handicaps are not limited to their homes, or to any other
location. It is not clear whether the Pant H rules or the Mcdicaid restriction would take
precedence in relation to the scope of nursing services available 10 infants and toddlers.”

. TechActsmffcnnworkwithMcdicaiddimcwrs,mdtthmchad
agency to clarify the state’s position in regard to these "at home” restrictions. To date,
advocates for children have made few efforts to climinate the "at home™ restrictions.
Despite the lawsuits and recent proposed policy changes, clearly more can and must be
done.

c O ational The

*  The Part H regulations for occupational therapy expressly statc that assistive
technology is included within its scope. The regulations define this service as follows:

services 1o address the functional needs of a child related to the
performance of self help skills, adaptive behavior and play, and sensory,
motor and postural development. These services are designed tw
improve the child’s functional ability 1o perform tasks in home, school,
and community settings, and include --

@) identification, assessment, and intervention;

(i1) adaptation of the environment, and selection, design and
fabrication of assistive and orthotic devices to facilitate
development and promote the acquisition of functional skills;
and

(iii) prevention or minimization of the impact of initial or future
impairment, delay in development, or loss of functional ability.

» The Medicaid "al home™ restrictions on nurses, both private duty nurses, and murses
home health services currently are being challenged in court In February 1990, the federal court of appeals
in Ymtulbdﬁw'uhmne'maimubimmdmble.mdmhsi&. the ruled
anusmnnbcnblewgowﬁhmipimmmyma!lifemivitywheuuhormuduwndpiem's
bome. That decision affecied Connecticut, New York and Vermont. Deisel v, Sullivan, 895 F24 58 (2d Cir.
1990). Mmmﬂy,mmxmswopmmﬁmmm:mnnfmgnvemmempopasedm
climinate the "at home" restriction on privale duty nursing throughout the country. Pullen v. Cuoms.

Mmmmmpmmmm'mﬁmmmumﬁ&dsa'mmwmricc.
This reswriction is being challenged in Skubel v._Sullivan, which has been brought as 2 nationwide class action,
and curently is pending in the U.S. District Court in Connecticut.
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*  The regulation clearly states that assistive technology is to be part of the
early intervention occupational therapy service. The significance of this definition is that
the state lead agency must ensure that the state Medicaid and other existing services
g:o;_m that provide occupational therapy do so in a manner consistent with this

initon.

d. Physical Therapy
* The Pan H regulations define physical therapy to include:

4)) screening of infants and toddlers to identify movement
dysfunction; . . _
(id) obtaining, interpreting, and integrating information appropriaie

to program planning, to prevent or alleviate movement
dysfunction and related functional problems, and

(ii) providing services to prevent or alleviate movement
dysfunction and related functional problems (34 C.F.R. Section

303.12(d)(9)).

*  The regulation makes assistive technology a pant of physical therapy.
Services are to be provided to “alleviaie” movement dysfunction. Many different types of

assistive technology can accomplish this goal.

*  Siate Tech Act staff can serve an imporiant role to ensure all the participants
in the state early interventon program understand the scope of the physical therapy service.
Unlike occupational therapy, there is no express reference to assistive technology in the
rules. But by working with the Pant H lead agency, state Tech Act staff can help develop
interagency agreements that state expressly that assistive technology is to be a part of the
physical therapy service.

*  For example, as stated elsewiere in this funding manual, Medicaid will fund
assistive technology through its physical therapy service, either through the Medicaid
EPSDT service (which applies 1o children less than age 21), or simply as a pan of the
state medical assistance plan. It is possible, however, that the state Medicaid agency will
not recognize the potential for its physical therapy service 1o fund assistive technology.
But, an interagency agreement between the state Medicaid and Pant H lead agencies that
states clearly that assistive technology will be available to infants and toddlers through the
Medicaid physical therapy service can have a dual effect of clarifying the scope of the
Medicaid services, and extending an important assistive technology service 1o recipients of

early intervention.
e. Special Instruction

*  The Pant H reguladons define "special insguction” as

(i) the design of learming environments and activities that promote
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the child's acquirsition of skills in a variety of developmental
areas, including cognitive processes and social interaction;

(i) curriculum planning, including the planned interaction of
personnel, materials, and time and space, that lead to achieving
the outcomes in the child’s [IFSPj;

(i) providing families with information, skills, and support related
10 enhancing the skill development of the child, and

(iv) working with the child to enhance the child's development (34
C.F.R. Section 303.12(d)(12)).

*  The definition of special instruction should be viewed as offering the same
assistive technology opportunities as "special educarion” in the EHA program for children
age 3-21. As noted in that discussion, computers and other leaming aids can be an
appropriate means of providing instruction to children with handicaps, and both the
hardware and programs will have to be provided as parnt of the child’s "special education”.
Yet there is no minimum age at which a child becomes “ready” to use assistive
technology. They can be as integral a part of the development of infants and toddlers with
handicaps as they are for the instruction of older children. No barrier exists 1 hLaving it

be considered special instruction under Part H.

®*  State Tech Act staff have an important role to perform in relation to the
carly intervention "special instruction” service. They must work with the Part H lead
agency to identify the existing services program that will serve as the vehicle to deliver
"special instruction”. Although schools may be asked to assist in providing these services,
the EHA will not serve as the funding source: its scope is children age 3-21,

¢  State Tech Act staff will have to be creative to identify the source(s) of
special instruction funding. Among the agencies 10 inquire with include the state Maternal
& Child Health program, the state "Head Stan” program, Medicaid services for new
mothers, existing infant stimulation programs, mental retardation and developmental

disabilities programs, etc.

*  One caveat: providing "instruction” 1o infants and toddlers may not be within

the range of services provided by any existing program. To the extent special instruction
involves costs, such as for devices, equipment, or staff, Part H funds may be required 10

provide this service directly.

f. Speech Patholopy & Audiology

*  The Pant H regulatons define audiology to include:

(i) identification of children with auditory impairment, using at
risk criteria and appropriate audiologic screening techniques;
(ii) determination of the range, nature and degree of hearing loss
and communication functions, by use of audiological evaluaton
procedures;
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(iii) referral for medical and other services necessary for the
. habilitation or rehabilitation of children with auditory
impairment;
(iv) provision of auditory training, aural rehabilitation, speech
reading and listening device orientation and training, and other

services;
(v) provision of services for prevention of hearing loss; and
(vi) determination of the child’s need for individual amplification, including
lecting, fitting, and dispensin igte listening 8

vibrotactile devices, and cvaluating the cffectiveness of those devices
(34 CF.R. Section 303.12(d)(1)).

®  Speech pathology is defined by the Part H regulatons 1o include:

@) identification of children with communicative or oral
pharyngeal disorders and delays in development of
communication skills, including the diagnosis and appraisal of
specific disorders and delays in those skills;

(ii) referral for medical or other professional services necessary for
the habiliration or rehabilitation of children with communicative
or oral pharyngeal disorders and delays in development of
communication skills, including the diagnosis and appraisal of
specific disorders and delays in those skills.

(iii) provision of services for the habilitation, rehabilitation, or

. prevention of communicative or oral pharyngeal disorders and
delays in development of communication skills.

*  Speech pathology and audiology are clearly possible sources of assistive
technology through the early intervention program. The audiology regulatons clearly staie
that the provision of devices is included; the speech pathology regulations speak only of
services, but as is discussed in the Medicaid and special education sections, tha: term
should be read to include augmentative communization devices.

2. Staff Development

*  Pan H, like the EHA program for children age 3-21, require the states to0
undertake 8 comprehensive system of staff development (20 U.S.C. Section 1476(b)(8)).
The purpose for this requirement is to ensure that infants and toddlers with handicaps, and
their families, have access to skilled personnel who are able to provide the early
intervention services to meet their needs.

®  The Pant H regulations permit siates fo incorporaie the stafi development
procedures used for the other EHA program, or 10 devise a separate program for early
intervention (34 C.F.R. Section 303.167; .360).

*  Pre-service and in-service training in regard to assistive technology is an

.———-—————
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important staff development effort. Already discussed is the role State Tech Act saff can
perform in relation to the training of case managers. Yet this training is equally important
for all other early intervention staff. Case technology to aid individuals with handicaps,
how to conduct proper evaluations, how to assist in the selection and "fit" of appropriate
devices and services, and how to conduct follow up to ensure the children are using the
devices and services to their full potential.

*  Staw Tech Act staff have an imponant role here. If they are successful in
integrating assistive technology for children before school, then their efforts to educale
school district and state education department staff will lead to the smooth transition of
these children into pre-school programs at age 3. Such transitional planning is a separate
requirement of the early intervention system (34 C.F.R. 303.344(h)).

3. Interagency Agreements

*  As the states develop the various components of the early intervention
system, they are expected to enter into formal interagency agreements with other state
agencies (20 U.S.C. Section 1476(b)(9)(F); 34 CF.R. Section 303.523).

*  These agreements are an essential tool for assistive technology to become a
part of the early intervention program. State Tech Act sraff must educate lead agency staff
sbout the potential of assistive technology, and of the proper interpretation of the various
programs that will fund assistive technology, such as Medicaid.

*  The importance of the agreements is that they are expected to outline the
financial responsibility of each agency to meet the demands of the early intervention
system. For a program of the dimensions of Medicaid, the lead agency and Tech Act swff
together could resolve questions in regard to the medical need for assistive technology as a
matter of policy, thus making it infinitely easier for individuals 1o be approved for these
devices and services.

*  On the other hand, if no agreement as to policy is possible, individuals still
have the ability 1o fight for these devices and services on their own. Morcover, none of
the other state programs are able 1o redefine the scope of their programs more narrowly
because of the Part H program (34 C.F.R. Section 303.527(c)).

4. Part H Funding Levels

*  For early intervention to meet the promise stated in the law and regulations,
adeguate funding must be made available. Less than adequate funding may be a severe
barrier 10 having the early intervention program be one of great promise in regard to
assistive technology.

* 1In fiscal year 1989, the total national appropriation for Part H is less than
$80 million. (A list of stae by ~tate appropriations is annecxed). The current funding for
Part H is stll planning and development. As planning is transformed into direct services
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State

Alabama

Arizona

Califomia

Colorado

Connecricut

Delaware

Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky

Maryland

Estimated 1990
Appropristion

172,958
388,764
1,232,939
686,447
9,756,876
1,059,661
906,377
388,764
388,764
3452229
2,012,689
388,764
388,764
3,458,893
1,552,836
746,428
766,422
1,006,345
1,459,533
388,764
1,412,881

tat

Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
Nonth Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina

South Dakota

Estimated 1990
Appropriation
1.639.476
2,739,123
1,299,584
813,073
1,479,526
388,764
473,182
388,764
388,764
2,179,303
533,163
5,224,994
1,826,082
388,764
3,105,673
959,693
753,092
3,185,647
388,764
1,039,668
388,764



Tennessee 1,332,907

Texas 5.951,428
Utah 699,776
Vermont 388.764
Virginia 1,746,108
Washington 1.399.552
West Virginia 446,524
Wisconsin 1,416,546
Wyoming 388,764

USA TOTAL $ 79.520,000

Source: Early Childhond Reporter, Vol. 1,
Issue 3, at p. 9 (Mar. 1990).
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lcti\fitics. there will be a need for additional appropriations to fund those early intervention
services that are not part of any existing programs.

*  State Tech Act staff can perform an essental role by educating the state
early intervention lead agency, other services provider agencies, and state governors and
legislators that assistive technology is an important component of carly intervention, and
that adequate souwrces of funding must be available to make those services available to
infants and toddlers. 1t is not material whether the funding is made available by funding
for direct services through Part H, or by increasing or redirecting the funding provided
through other programs. The sole criterion for acquisition and use of assistive technology.

5. A Lack of Basic Knowledge

*  The last barrer to successfully integrating assistive technology into the lives
of infants and toddlers with handicaps has been addressed throughout this funding manual:
the lack of general information about the potential value of assistive technology throughout
state govemnment, and throughout the general population.

®  State Tech Act staff must take every opportunity to promots the potental of
assistive technology to government leaders, program staff, professionals serving infants and
toddlers with handicaps, and parents.

6. Implementation Schedule for IFSFs and Services

®  The Pant H regulations provide a schedule for states to develop their early
intervention programs. Two steps of that progression: the duty of the states to develop
IFSPs in year four, a full year before the services stated in the IFSPs have to be
implemented (in year five), is a potential barrier to the success of the early intervention

program in general.

*  No rationale was offered 1o suppont the bifurcation of these two steps. The
evaluations on which IFSPs are based will demonstrate immediate needs for services, yet
they may not be provided for a year. This delay raises the potental for parents 1o become
disenchanted with the early intervention program as a set of promises for which there is no
delivery.

®  This bamier is wrinen into the Pann H regulatons, but is not required to
cause this porennal adverse effect. Stwaie lead agencies, with the counsel of State Tech Act
staff, can work 10 ensure that as many services as possible that are identified and
incorporated on IFSPs are provided immediately to infants, toddlers and their families,
rather than in year five. This may be part of the interagency agreement process, or a
scparate effort involving the various agencies, the state governor, and/or legislature.

m
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Part C. Section 504 Of The Rehabilitation Act

1. Introduction

*  Section 504 of the Rehabilitation Azt of 1973, 29 U.S.C. Section 794, is 2 civil
rights statute that prohibits "discriminaton™ aga.ist persons with handicaps.

*  Sectior: 504 is an extremely important, yet poorly understood law in relaton to
children with handicaps in school. Section 504 most often is overlooked because the
attention and primary reliance is given to the EHA. However, Section 504 both
complements and supplements the EHA. At times the two laws overlap and their
coverage/protections are redundant. However, Section 504 also provides some proiections
that the EHA does not. ‘

*  Even though Section 504 does not provide any direct funding, it is an important
resource in regard to securing assistive technology to aid handicapped children in school.

II. Who Is Protected By Section 504?

A. Text of the Law and Regulations

*  Section 504 was enacted to extend to discrimination on the basis of handicap the
prohibition that previously had been stated for gender, national origin, race and religion.

*  Section 504 is only onec sentence long:
No otherwise qualified handicapped individual ... shall, solely by reason
of his handicap, be excluded from the participation in, be denied the

benefits of, or be subjected 10 discrimination under any program or
activity receiving federal finencial assistance...(29 U.S.C. Section 794).

1. "Handicapped Individual"

*  The Rehabilitation Act states the definition of “handicapped individual.” To
be “handicapped” an individual must have

(1) a physical or mental impairment which substantially limits
one or more of such person’s major life activities;

(11) a record of such impairment; or

(1ii) is regarded as having such an impairment (20 U.S.C. Secuon
706(7)).

*  Regularions add definitions to these terms. The U.S. Department of
Education Section 504 regulations are stated at 34 CF.R. Secton 104. The rules apply 10
all programs funded by the Department of Educarion, including the three EHA programs
(Secoon 104.2).
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*  The Section 504 definition of "handicapped individual” is based on the
presence of two characteristics: (1) a physical or mental impairment,” and (2) the
§u:ls‘1t:cnsﬁal limitation of "major life activities.” The term “"physical or mental impairment”
in :

(A) any physiological disorder or condition, cosmetic disfigurement, or

anatomical loss affecting one or more of the following body systems:

neurological; musculoskeletal; special sense organs; respiratory,

including speech organs; cardiovascular; reproductive; digestive, genito-

urinary; hermic and lymphatc; skin; and endocrine; or

(B) any mental or physiological disorder, such as mental retardation,

organic brain syndrome, emotional or mental illness, and specific

leaming disabilides (34 CF.R. Section 104.3()@)(): 104.3(1).

2. "Major Life Activities”
*  The term "major life activities” is defined as caring for one's self,

performing manual tasks, walking, seeing, i.caring, speaking, breathing, learning, and
working.

3. Protections Against Prejudi elated To Perceived Impairments

» In addition to impairments that actually cause limits to major life activines,
the Section SO« .egulations ensure that protections are extended for prejudice and
mispercepuon.

*  Secton 504 proiects persons who currently have a physical or mental
impairment, those who bave a history of, or even a misclassification of an impairment, as
well as those who are regarded by others (correctly or mistakenly) as having an
impairmen:. The “regarded as having” criterion is exmemely © uad. It includes any person
who

(A) has a physical or mental impairment that does not substantially
limii major life activities but who is treated as constiruting such a
limitation;

(B} has a physical or mental impairment that substantially limits major
life acavitics only as a result of attiudes of others toward such
impairment; Or

(C) has none of the impairments defined in para. (j)(2)(i), but is
wreated as having such an impairment.

4. "Qualified Handicapped Individual”

¢  Another Section 504 criterion is that it protects "qualified” handicapped
individuals. "Qualificd" is defined in the Section 504 regulations in relation to
employment, education and other services. With regand to primary and secondary
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. education, it covers any person:

)
(ii)
(iii)

S.

of an age during which nonhandicapped persons are provided
educational services;

of an age during which it is mandatory under state law to
provide such services to handicapped persons; or

to whom a state is required to provide a FAPE under the
EHA (34 CF.R. Section 104.3(k)).

Prohibited Discriminatory Actions
Finally, a comprehensive definition is supplied for “discriminatory actions”

that are prohibited by Section 504.

The definition is stated in six parts. The first two sectons are stated below:

(1)

(i)
(i1)

A recipient, in providing any aid, benefit, or service, may not, directly or
through contractual, licensing, or other amangements, on the basis of
handicap:

deny a qualified handicapped person the opportunity to participate in or
benefit from the aid, benefit or service;

afford a qualified handicapped person an opportunity to participate

in or benefit from the aid, benefit, or service that is not equal to

that afforded to others;

. (iii) provide a qualificd handicapped person with an aid, benefit, or

(iv)

(v)

service that is not as effective as that provided to others;

provide different or separate aid, benefits, or services to

handicapped persons or to any class of handicapped persons

uitless such action is necessary to provide [them] with aids,

benefits or services that are as effective as those provided to

others;

aid or perpetuate discrimination against 2 qualified handicapped person by
providing significant assistance to an agency, oOrganization, or person that
discriminates on the basis of handicap in providing any aid, benefit or
service 10 beneficianies of the recipient’s program;

(vii) otherwise limit a qualified handicapped person in the enjoyment of any

2)

right, privilege, advantage, or opportunity enjoyed by others receiving an
aid, bencfit, or service.

For purposes of this par, aids, benefits, and services, to be equally
cffective, are not required 1o produce the identical result or level
of achievement for handicapped and nonhandicapped persons, but
must afford handicapped persons equal opportunity to obtain the
same result, to gain the same benefit, or to reach the same level
of achievement, in the most integrated setting appropriate to the
person's needs (34 C.F.R. Section 104.4(b,).

Outine Of Federa! Laws And Rules

.o
-1
1

73



(3%

PESRNNNNNNNNNNE_————
e — RESNA Technical Ase'stance Project

{2

6. Recent Amendments Strengthening Section 504 Protections

*  Throughout the 1980s, the Supreme Court and Congress have differed on the
scope and proper interpretation of both the EHA and Section 504. This has led to three
amendments which were enacied to overturn Supreme Court decisions affecting Section
504. In addition, the pending reauthorization of the EHA contains an amendm=nt to
overtum a fourth Supreme Court decision that limited the scope of the EHA.

¢+ In the EHA Amendments of 1986, Congress restated that children with
handicaps could use the protections/rights afforded by both the EHA and Section 504 (See
20 US.C. Section 1415(f)). This amendment was necessary to overum &0 carlier Supreme
Court decision that concluded the EHA provided an exclusive remedy for children with

handicaps.

¢  In another statte, the Civil Rights Restoration Act, Congress makes clear
that if any federal financial assistance is received, the entire entity, i.e., school district or
state education department, must abide by Section 504. The CRRA overtumned a second
Supreme Court decision that would have limited the scope of Section 504 coverage to the
specific deparmment or program that received the federal financial assistance.

* In a third statute, the Rehabilitation Act Amendments of 1986, Congress
makes clear that states, like any other recipient of federal financial assistance, is subject to
federal court suit for violation of Section 504 (See 42 US.C. Section 2000d-7(a)(1)). This
amendment overruled yet another Supreme Count decision which held that states receiving
federal financial assistance did not waive their protections from being sued in federal court.
The protection from federal court suits are provided by the Eleventh Amendment to the
U.S. Constitution. The Cour concluded that a state could not be sued under Section 504

in federzl court.

# In the presently pending EHA reauthorization, Congress is proposing 1o
make clear that states receiving EHA funds expressly waive their Eieventh Amendment
immunity, and thus are subject to suits in federal court for violations of that Act. If
enacted. this amendment would overrurn a fourth Supreme Court decision that held the
EHA procedural protections provisions are not specific enough to constitute a waiver of the
state’s Eleventh Amendment protectons.

B. Compsrison of Section 504 and the EHA

s  Both the EHA and Section 504 create rights 1o a Free Appropriate Public
Education, an individvalized education plan, procedural safeguards, and least restrictve
environment. As noted above, the overlaps between the EHA and Section 504 regulations

gre exiensive.

*  However, Section 504 has three important differences from the EHA.
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1. Definition of "Handicap"

*  The EHA limits the definition of hardicap to 11 conditions stated in the
Act. Scction 504 does not. Section 504 will include all 11 EHA conditions, but will
cover many more. The Section 504 definition of handicap will embrace any physical or
mental impairment, a far broader definition than is ccontained in the EHA.

*  Not only does the EHA limit its coverage to listed conditions, the EHA also
requires there to be joinder between the existence of the condition and the need for special
education. Section 504 does not: it has no such requirement. Rather, Section 504 requires
that the impairment affect a major life activity, which has no direct connection to special

education.

*  Section 504 will cover children who are temporarily handicapped, assuming
it is severe enough, and long-lasting enough to require special education or related services.

2. Definition of "Appropriate" Education

*  The EHA states that a handicapped child is one who requires special
education and related services. The presence of the word "and” has the effect of
excluding some children from coverage under the EHA.

*  Those children, however, cannot be denied a Free Appropniaie Public
Education. As long as they have a handicapping condition, and need special education or
related services, they are entitled 10 have their needs met pursuant to Section S04.

*  The Section 504 regulations expressly state that handicapped children are
entitled to a Free Appropriate Public Education through Section 504. In additon, Section
504 will permit their needs 10 be met regardless whether they need special education and
related services. As long as they need one or the other, they are covered.

*  The Section 504 regulations, 34 C.F.R. Secrion 104.33(b)(1), define
"appropriate education” as follows:

(1) the provision of an approp-iate education is the provision of
regular or special educatior and related aids and services that (i)
are designed to meet the individual educational needs of handicapped
persons as adequately as the needs of nonhandicapped persons are met:

*  The Secton 504 regulations focus on the child’s "needs,” as well as the
"adequacy” of - program in comparison to the programs offered to others. Section 504
has at its heart an ongoing comparison between the programs, services and opportunities
offered 1o children with handicaps, and those that are offered to nonhandicapped children.
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3. There Is No Requirement That Related Aids And Services Are Needed
For The Child To "Benefit" From Special Education™

*  The EHA states that unless a related service is necded to allow the
handicapped child to benefit from his/her special education, then the service is not covered
by the Act Section 504 is different.

*  Section 504 makes no demand that a child even need special education. For
this reason, related aids and services do not have 1w allow the child to "benefit® from

special education.

*  Rather, the proof must establish that the service is needed 10 enable the
child 1 have an educational program that is equally effective as that offered to other
children.

L What Makes Section 504 A Resource For Assistive Technology

Funding?

*  Section 504 doecs not provide funding. It is a civil rights statute that requires
eaual access and equal opportunity to persons with handicaps.

*  In regard to assistive technology, Section 504 will make more children eligible
for a FAPE than are covered by the EHA. By this means alone, any assistive technology
available 10 children under the EHA also is available to all children protected by Section

504.

*  In addition, Section 504 will allow a child 1o receive assistive technology
regardless whether it is needed ro allow the child to benefit from special educadon. This
substantially expands the scope of possible assistive technology integration in the schools.

*  Secrion 504 also incorporates all the EHA concepts in relation to FAPE. Section
504 will prohibit a school district from insisting that parents use their insurance proceeds 10
pay for related aids and services. It also will prohibit a school district from forcing
parents to sign a liability waiver before any service is provided to their child, or before
their child is allowed in school.

s  Section 504 will prohibit schools from denying children the opportunity to take
home assistive technology devices if those devices are needed to enable those children t0
have an equal opportunity to participate in school. If a child receives instruction by
computer, or if a quadriplegic child uses a computer as a notebook, and other children
receive homework, then the child should be provided access 10 a computer at home, either
by having a poriabic computer avaiiable, or by providing a second one. Also, just as
children are expected to use their vocabulary skills, and to practice their Jessons at home,
0 100 must the child who uses an sugmentative communication device be allowed 10 take

it home.
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SECTION III

OUTLINE OF VOCATIONAL REHABILITATION
PROGRAMS

*  Vocational Rehabilitation ("VR") is a group of programs that will assist individuals
with disabilities increase the level of their productive activities. Becausc disabilitics span
an infinite range of severity, VR programs will assist individuals who can be employed
competitively, or in supported or sheltered employment, as well as those whose goal is 10
have greater independence in their community living oppurtunities. Based on this range of
services opportunities, it is hard to imagine how an individual could be found ineligible for

any VR services.

*  Congress has stated that the purposes of VR programs are to “maximize
[individuals with disabilities’] employability, independence and integraton into the .
workplace and the community.” These goals are to be achieved through “research, training,
services, the guarantee of equal opportunity, and comprehensive and coordinated programs
of vocational rehabilitation and independent living” (29 U.S.C. Section 701).

* Federal govemnment support for VR services dates back more than 70 years.
Publicly funded vocational rehabilitation came into being after World War ], and has been
the subject of legislation in every subsequent decade. More recently, VR programs have
been profoundly affected by the emergence of a civil rights movement for persons with
disabilities. In 1973, 1978, 1986, and in 1990, with the enactment of the Americans with
Disabilitics Act, the scope of vocational rehabilitation services, and/or the civil rights and
protections afforded to persons with handicaps have greatly expanded. The viumare goals,
however, have remained consistent throughout all these legislative amenriments:

to assure that all individuals with handicaps are able to live their lives

independently and with dignity, and that the compleie integration of all
individuals with handicaps into normal community living, working and

service panterns be held as the final objective...(Public Law No. 93-516,
Section 301(6)).

* VR programs are model programs with regand to assistive technology funding. VR
programs are the only federal funding programs that require an evaluation for assistive
terhnology as a routine part of the determination of services eligibility. They also state
repeatedly that assistive technology is onc of the services for which funding is provided.

* The "assimilation” of assistive technology into the various VR programs, i.c., the
routine consideration whether the applicant for services has the potential to benefit from
assistive technology, should be the goal for all federal funding programs for persons with

disabilites.

Outline Of Federal Laws And Rules 77

274



r
W
(33

gty —
T EE—————————evemes. RESNA Technical Assistance Project

* Four VR programs arc discussed here. They arc found in four subparts of the
federal Rehabilitation Act, 29 U.S.C. Sectdons 701 - 796. They include:

Vocational Rehabilitation Services (also known as Tite I), 29 vU.S.C.
Sectons 720 -732;

Projects with Industry, 29 U.S.C. Section 795g;

Supported Employment for Individuals With Severe Handicaps (a.k.a. Title
VI or Pant C), 29 U.S.C. Section 795j - 795q;

Comprehensive Services for Independent Living (ak.2 Title V11 or Pan
A). 29 US.C. Section 796a- 7964,

Federal regulations applicable to each of these programs can be found a1 34 C.F.R.
Pans 361 - end.

¢ 1ike Medicaid and special education, three of these VR programs are examples of
"cooperative federalism,” in which the feaeral and stawe (or federal, staie and local)
governments share responsibilities for providing bencfits, and for which a state plan is a
prerequisite (vocational rehabilitation, supported employment, and independent living
services). In addition, VR programs include a grents program for which project
applications are reviewed individually against eligibility criteria stated in the federal
regulations (projects with industry).

* VR programs can provide direct services, as well as cash grants for the purchase
of both services and equipment.

Part A. Title ]I Vocational Rehabilitation Services
L INTRODUCTION

¢ The origins of vocational rehabilitation services date back more than 60 years. VR
programs have been viewed as a means to legislase both good will and common sense.
VR has focused on the potennal for recipients, regardless of financial status, to enter,
remain or retum to the competitive economy. The underlying assumption is that by
providing temporary assistance to individuals with the potential to be competitively
employed, there will be a greater rerurn to the economy through their employment and
greater productivity. In 1986, Congress estimated the rewurmn as greater than ten doliars for
each one dollar of VR services provided.

* In 1974, Congress estimated ther~ were 7 million children and at least 28 million
adults who have menia' and physical handicaps and who may be able 10 benefit from
vocational rehabilitation services.
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. ~*  The key concept of the Title I VR program is gmplovability. Federal funding for
Tite 1 is provided to enable individuals with handicaps to prepare for and engage in
gainful employment to the extent of their capabilities (29 U.S.C. Section 720(a)).

¢ The Tite I VR program provides cash grants to individuals as well as funding for
the purchase of services and equipment.

II. STATE PLAN REQUIREMENTS

*  To receive federal financial assistance through Title I, which totaleu $ 1.5 billion
in FY 1989, states must submit a comprehensive rehabilitation services plan every three
years (29 U.S.C. Section 721(a)). The Act permits the consolidation of the VR services
plan with state plans required under other statutes, such as the Developmental Disabilites

Assistance and Bill of Rights Act.

* The state plan must establish that the state legislature has conveyed stat: statuteory
authority to a lead agency to carry out the details of the plan (34 C.F.R. Section 361.0d)).
It must identify the single state agency to administer the Title I VR program, except thai 2
separate agency may be authorized 1o administer programs for the blind and visually
impaired (Section 721(a)(1)(A)).

*  States must assure that they will meet their financial commitmeni, which now
equals 25% of the cost of covered services (Section 706(7); 721(a)(3)). States arc further
‘authoﬁzzd 10 divide their share with local govemments (Section 706(7)(D)). The federal
share of expenditures has decreased since 1988. Prior to that date, the federal share of VR
expenditures was 80%.

*  States must assure that the Title 1 VR program will be in cffect statewide, and
describe how the plan will be implemented: the plans, policies and methods of
administration of the program must be described (Section 721(a)(4); (a)(5)). The states
must describe their efforts 10 make a state-wide, comprehensive needs assessment of
rehabilitation needs among its citizens with severe handicaps and how they will expand and
improve services (Section 721(a)(5)). *

*  The state plan must describe an “order of selection,” which is a description of ti.e
policies and procedures 10 be employed if VR services must be rationed because of
insufficient funds. The Rehabilitation Act states that the first priority for services must be

2 The Act authorizes a "waiver” 10 the statewideness requirement.  The state may request 8 waiver o
allow it 10 serve a larger number of individuals with a particular type of handicap {34 CF.R. Secuon
361.1a)).
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for persons with the most severe handicaps (Section 721(a)(5)). ®

* The state plan must describe the VR services that will be provided. The
Rehabilitation Act lists the services that must be provided (Section 723). The Act states
that its list is notr exhaustive. ™

* The state plan must describe how the state will make use of "similar benefits,” ie.,
alternate funding sources for VR services (Section 721(a)(8)). The Act also requires the
state 1o seck agreements with other state and/or federal agencies that provide financial
assistance or programs for persons with handicaps (Section 721(a)(11)).

* The stale plan must assure that an individualized written rehabilitation plan (TWRP)
is developed for each individual with handicaps who seeks VR services (Section 721(a)(9)).

*  The Act also requires the states to provide ongoing staff development, 34 CFR.
Section 361.16. This is an imporant criterion, also present in special education programs,
based on the continuing, rapid evolution of rehabilitation techniques and methods.

® The Act also requires the state plans to address "rehabilitation engineering.” The
state plan must explain how the state will increase the number of individuals with
handicaps who will be assisted by rehabilitation engineering, Section 721(a)(S)XC); 34
C.ER. Section 361.2(b). This is the only specific vocational rehabilitation service that the
statc plan must specifically address.

III. INDIVIDUAL ELIGIBILITY CRITERIA

A. Introduction

* The cligibility criteria for Title I VR services are very liberal. In general, any
individual with a handicap who is presznt in the state, and who can demonstrate a
reasonable expectation that VR services will benefit his or her employability will be
eligible for Title I VR <ervices. Each of the component pans of this statement are
described further below.

*  Although that general eligibility statement is very broad, Title I VR services do not
operate through & “zero reject” policy. Nonetheless, the system discourages rejection for

® This is a characieristic unique 1o VR services among the programs described in this outline. By
contrast, insufficient funding is not 8 icgitimate basis 10 oeny services under either Medicaid or EHA

suppaned programs.

* The Rehabilitation Act list of services can be conmrasted with both the Medicaid Act and the EHA.
Unlike Medicaid, in which the prog..n includes both mandatory and optional elements, all the services
included in the Rehabiliation Act are mandatory. No "optional” services are idenlified, although the Act
expressly authorizes others to be provided. In this regard, the Rehabilitation Act list is more similar to the
tist of relaied services stated in the EHA.
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services by imposing numerous prerequisites. *

. ® The Act creates two sets of eligibility criteria. First, there are criteria applicable 1o
the Title I VR services program in general. Second, there is a requirement that an “order
of selection™ be stated, for times when demand for services is estimated to exceed available
financial resources.

* Eligibility criteria cannot categorically exclude persons based on age, or 1: o of
handicapping condition (34 C.F.R. Section 361.31(a)).

1. Financial Need Determinations

* The Act permits a person's finances to be considered in both sets of Titde I VR
services eligibility decisions. There are no federal criteria applicable to financial need (34
C.F.R. Section 361.47(a)(1)). However, the states are free 1o impose financial need cniena.
To do so, they must be in writing, included in the state plan, and must specify which
services will be exempt from financial need considerations ({d).

*  The federal rules require that no financial needs test be used to provide evaluation
of rehabilitation potential, counseling or placement services under Title 1 (34 C.F.R. Section
241.47(a)(3)). For all other VR services the state VR agency may examune whether the
person has the resources 1o pay for some or all of the cost of the services being
considered.

8. Similar Benefits

. * The Act acknowledges ihat some applicants for services may be eligible for other
services and benefits programs in addition to the Title I VR services program. These
benefits and sesvices programs also may provide similar coverage to the Title I program.

* As a means of conserving scarce Title I resources, the program includes
consideration of “similar benefits,” i.e., whether the person is eligible for any other
program that may pay for some of the required services. One caveat: the federal rules
restrict the consideration of similar benefits for six VR services:

(i) evaluation of rehabilitation potential;
(i1) counseling or guidance services;
(11i)  vocatioual training services;

(iv) placement;

® Prior 10 issuing a rejecuon, 8 person may be considered for a period of "exiended evaluation” in which
VR services are provided for up 10 18 months, and during which a8 Jstermination will be made whether the
person wil! “benefit” from ongoing VR services (34 CFR. Section 361.34). The regulations also reguire that
there be “clear evidence” that the person will nct “benefit” in terms of employability (/d). Another limitation
is that the grounds for a rejection must be stated in writing, and all such rejections must be reviewed not Jess
than once per year 1o determine if eligibility can be established upon re-review (34 C.FR. Sections 361.35;
361.40Xd)). Finally, even if a person is found ireligible for Title 1 VR services, the person must be referred
10 the indepzndent living rehabilitation program under 34 C.FR. Part 363 (34 CF.R. Section 361.34).
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(v} rehabiiitation engineering; and
(vi) ggst:_;nployn;cm services (29 U.S.C. Section 721(a)(8); 34 C.F.R. Section .
1.47(b)).

2. Individual With Handicaps

¢ The Act defines an "individual with handicaps” and “individual with severe
handicaps” (29 U.S.C. Section 706(8); 706(15)).

An individual with_handicaps means any individual who (i) has a physicai
or menta] disability which for such individual constitutes or results in an

substantial handicap to employment and (ii) can reasonably be expected to
benefit in terms of employability from vocatona! rehabilitation services ...

An individual with severe handicaps means an individual with handicaps,
as defined in 706(8) (i) who has a severe physical or mental disability

which seriously limits one or more functonal capacities (such as mobility,
communication, sclf-care, self- direction, interpersonal skills, work
tolerance, or work skills) in terms of employability; (ii) whose vocational
rchabilitation can be expecied to require multiple vocatonal rehabilitation
services over an extended period of time; . . ..

a. Physical or Mental Disability

*  The Tide I regulations define "physical or mental disability” in the broadest of .
erms:

& physical ur mental condition which matenially limits, contributes to
limiting, or if not comrected, will probably result in himiting an individual’s
employment activities or vocational functioning (34 CF.R. Section 361.1).

*  In addinon, the definition of “severe handicaps” includes » long lisi of
condinons that are examples of the physical or mental conditions which, if present, will

* There is no universally accepied procedure for conducting the similar benefits analysis. One view is
w0 look a1 the specific service being requesied, and 10 whether the individual is eligible 10 receive that service
from any other agency. Under this procedure, Title 1 VR services and Medicaid can be secn 10 have an
snormous overlap. However. such a comparison also raises the question of which of the two agencies, each
claiming to be the "last reson” for funding, is respousible 10 provide services.

Another view, accepied by some cowrts, is 10 narrowly interpret  Sections 721(a)(8) and (aX12). which
speak of "mmilar benefits™ and “any other appropnale resowce in the community,” 1o apply only to other
vocational rehabiliaton programs. Thus, an initial examination is required of whether the person is eligible
for any other vocational rehabilitation program. If yes, then that program is examined 10 determine whether it
will provide the needed service. If po, then there xre no similar benefits.

Under this view, the availability of the service, per se, is not material. For example, a college
studenl with & hearing impairment may be entitled 1o & sign language interpreter through the orliege's
obligations under Secuion 504, But the college provides an educational, not a vocational rehabilitation
grogram.  Thus, there are no similar benefits,

-_— @
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likely Iead 10 eligibility for Tite 1 VR services (See 29 U.S.C. Section 706(15)(A)ii).

b. Substantial Handicap to Employment
*  The Tide I regulations define this pant of the definidon as follows:

a physical or mental disability (in light of artendant medical, psychological,
vocational, educational and other related factors) [that] impedes an
individual's occupational performance, by preventing the obtaining,
retaining, or preparing for employment consisient with the individual’s
capacities and abilities (34 CF.R. Section 361.1).

c. Reasonably Expected To Benefit In Terms Of Employability

®  There is no definition of the phrase "reasonably expected to benefit” in the Act
or rules. This phrase, coupled with the opportunity for VR services 10 be provided during
an "extended evaluation,” 34 C.F.R. Section 361.34, should make it a rare casc that an

applicant is rejected outright for Title 1 VR services.

* In addition, the regulations state that before a person can be declared ineligible
for Title 1 VR services, there must be “clear evidence” that the person is incligible for
services (34 C.F.R. Section 361.35(c)).

*  Employability means a determination that "with the provision of vocational
rehabilitation services, the individual is likely 10 enter or retain, as a primary objecuve, . . .

employment. . . ."

*  The definition continues, stating that the employment can be any of the
following:

full tme or parn time, farm or family work

competitive work
sheltered employment

the practice of a profession
home based employment

self employment
supported employment

homemaking
other gainful work.

34 CF.R. Section 361.1.
d. Vocational Rehabilitation Services

*  The term vocational rehabilitation services is defined in the regulations to
include any of the services listed in Section IV, below (34 C.F.R. Section 361.1).
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3. Present In The State

*  Under either the general eligivility rules, or during the “order of selecton,”
residence requirements cannot be imposed as an eligibility pre-requisite (Secton
721(a)(14)). Presence in the state is sufficient (34 C.F.P. Section 361.31(a)).

4. Demonstrate A Reasonable Expectation . . . .

*  Applicants for Title ] VR services must be evaluated 10 determine their
rehabilitation potential. This process begins with a medical evaluation to determine the
presence of a mental or physical disability that constitutes a substantial handicap to
employability (3¢ C.F.R. Section 361.32).

* A second cvaluation is made of applicants’ vocational rehabilitation potential.
This stdy is of medical, psychological, vocational, educational, recreational, and other
factors relating to applicants’ handicaps to employment and rehabilitation needs. The goal
of these inquirics is 1o determine the nature and scope of services needed.

* A requirement of these studies is whether applicants require rehabilitatic
engineering services (34 C.F.R. Section 361.33).

* In some cases, predictive diagnostic or other studies will not provide sufficient
information to determine whether an applicant is eligible for Title I VR services. In such
cases, the applicant may be provided up 10 18 months of services as an "extended
evaluation” to determine rehabilitation potential (34 CF.R. Section 361.34).

IV.SERVICES
A. Vocational Rehabilitation Services

*  The federal regulations set forth a list of 16 services that states must make
available to perscns found eligible for VR services. The person is enutled to receive any
or all of these services based on his/her individual needs. e list is not exhausuve. It

includes:

~valuation services for vocatonal Reader services, note taking
poiential, including diagnostic services & other services
and related services incidental for persons with visual

o the determinauon of eligibility impairments;
for, and the nawre and scope of
services 10 be provided:

Counscling and guidance, including ~ Telecommunications, sensory
persona! adjustmen! counscling. & other technological aids &
refermal necessary 1o help devices.

recipients secure needed services
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Phy;ica.l & mental restoration Recruitment & training
SCIVICES necessary 0 cormect of services to expand employment
substantially modify a physical or poiential in rehabilitation,
menta! condition which is suabie health, welfare, & public

or slowly progressive. (These service positions;

senvices are descnbed below.)

Placement s¢ vice::
Vocational & other training
services, including personal

adjustment, books, tools, and Post employment services
other training matenals, necessary o maintain or
including training and training regain other suitable
services in institutions of higher employment;

education, so long as maximum
effonc —re made 10 secure funding
from other sources;

Mainienance payments for the costs  Occupational licenses, tools,

of syhsisience, duning the peniod equipment, initia) stocks &
of VR services both pre- and peit- supplies related 10 an
employment; occupation or small business;
Transporiation expenses, 10 enable

the person 1o receive the fu!] Rehabilitauon engineening
benefit of the other VR services services,

being provided,
.Sewiccs to farsily members when Other goods & services that

necessany for the vocational can reasonably be expecied 10

rehabilitation of th: individual; benefit an individual with
handicaps in terms of

Interpreter services and other employability.

services for persons who are

heanng impaired,

29 U.5.C. Sections 706(15), 723(a); 34 CFR. Sections 361.1;361.42(a).

1. Phvsical & Mental Restoration Services

* Physical and mental restoration services are services necessary to comect or
substanually modify a physical or mental condition which is stable or slowly progressing.

*  Physical & Mental Restoration Services include:
Medical, surgical, or Podiaoy;

correcuve treatment,
Occupational, Phyrical, Speech,

Diagnosis & meamment or heanng therapy,

for mental or emotional

disorders; Psychological services;
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Dentistry;
Nursing services;

Necessary hospitalization

in connection with surgery

or treatment, and clinic
services;

Convalescent or nursing
home care;

Drugs and supplies;

Prosthetic, orthotic or
other assistive devices
including hearing aids
essential 1o obuining or
retaining employment;
Eyeglasses and visual
services, including
examination, prescription,
and provision of glasses,
lenses, and other

special visual aids;

Therapeutic recreation services;

Medical or medically related
social services;

Treatment or either acute or
chronic medical complications

and emergencies related to the
provision of these services, or
which are inherent in the condition
being treated,

Kidney treamment, including
dialysis, ansplants, and
supplies;

An, dance and music therapy,
psychodrama, and other medical or
medically related rehabilitation
services.

29 U.S.C. Section 723(a¥(4); 34
CF.R. Sections 361.1; 361.42(a)(3)

2. Rehabilitation Engineering

* Rchabilitation Engincering was added to the list of Title I VR services in
1986. It is given preferential treatment in the Act, first by being a specific subject of
discussion in the Siate plan, by being a service that must be considered for all persons as
part of the Title I VR services eligibility process, and by being exempt from the
consideration of “similar benefits.”

* Rechabilitation engineening is defined as:

the systematic application of technologies, engineering methodologies, or
scientific principles to meet the needs of and address the barriers
confronted by individuals with handicaps in areas that include education,
rchabilitation, employment, ransportation, independent living, and
recreation (34 CFR. Section 361.1).
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B. Individualized Written Rehgbilitation Plan

. *  The Individualized Written Rehabilitation Plan ("TWRP") is the basic document
outlining the vocational objective the individual will be working toward, and all the Tite I
VR services that will be provided. If the person is to be given an extended evaluation, the
services 10 be provided during this period are 10 be listed (29 U.S.C. Secton 722; 34
CF.R. Section 361.40 - 361.41). (The IWRP is the equivalent for VR services to the IEP
and IFSP for special education and early intervention.)

*  The IWRP is to be developed jointly by the individual and the VR counsclor,
and the person’s VR services must be provided consistent with its terms. The IWRP is to
be reviewed as often as necessary, but not less than once per year (29 U.S.C. Section
T22(b)(2); Secoon 361.40(b); (c)).

* The IWRP must contain the agreed upon vocational objective the person will
be moving toward. The objective may be chosen from among any of the types of
activities thar fall witnin the term "employability” defined in 34 C.F.R. Section 361.1. The
objective is to be developed through consultation between the individual with handicaps
and the VR counselor. It may identify a particular job, or a more general vocational
objective. The IWRP must then break apart the vocational objective into intermediate and
long range goals (34 C.F.R. Section 361.41(a)).

*  The TWRP must list all the services o be provided under the plan, and state
the expected date by vshich each service is 10 be inidated. If rehabilitation engineering
services are to be provided, they too must be stated on the IWRP. 34 CF.R. Secton

. 361.41(a)(3); (a)(5).
*  The IWRP also must state whether, and if so, to what degree, the costs of
services will be borne by the person, or by "similar benefits” (34 C.F.R. Section
361.41(aY (D).

V. What Makes Vocational Rehabilitation An Assistive Technology
Resource?

A. Introduction

* The Title I VR program is a very imponant source of assistive technology
funding. It clearly states that fundu:g for assistive technology is available, and makes
consideration of the benefits of assistive technology a routine pan of the process by which
eligibility and services needs are determined.

*  For children now in school, the Tide I VR program should be considered as
pant of a continuum of services extending from the programs funded by the Education for
All Handicapped Children Act. The EHA also is 2 source of assistive technology funding,
burt its mandate expires when the student graduates from high school or reaches age 21
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For many students, the last years of education can and should consist of a combination of
education and vocational training programs, for which both the EHA and the Title I VR
program can be a part. In panicular, the two programs can address the student’s needs for
assistive technology, and determine which of the two will provide the necessary funding.

B. General Program Criteria Supporting Funding

* The Title I VR program includes 8 services that should be viewed as
supporting assistive sechnology funding:

rehabilitation engineering;

telecommunications, sensory
and other technological aids
and devices;

prosthetic, orthotic or other
assistive devices including
hearing aids, essential 1o

physical therapy;
occupational therapy.
speech or hearing therapy;
special services for the

treatment of individual[s]
suffering from end-stage

renal disease, including
wransplantation, dialysis,
artificial kidneys, and
supplies;

obtaining or retaining
employment;

eyeglasses and visual services,

including visual training,
on-going personnel
development.

Each of these services is described below.

C. Genersl Program Criteria Perceived As Funding Barriers

* The Title ] VR program contains no express barriers to funding assistive
technology devices and services.

*  Nonetheless, the Title I VR program has many potentially significant barriers
to its being used to its full potential as an assistive technology resource. State Tech Act
staff will face 2 significant chal’enge, similar to the one presented by the EHA, to ensure
that the Title 1 VR program operates as Congress intended. Five of these potential barriers
include:

A Lack of Basic Knowledge Title 1 VR Services Funding Levels

A Lack of Discretion Order of Selection

by the VR Counselor
Similar Benefits

W
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Each of these potential barriers is described below.
. 1. Rehabiiitation Engineering

* Congress added rehabilitation engineering to the Rehabilitaton Act in its 1986
amendments. It did so after hearing testimony about the significant benefits wechnology can
provide to persons with handicaps. The congressional report explaining the 1986
amendments discussed the importance of assistive technology at a number of places. These
comments arc valuable tools to show that Congress intended rehabilitation engineering to
play a central role in the provision of Title I VR services.

*  Three of these comments include:

. 1n this highly technological age, there are
:hlmxnﬁmuopmmuummdmlbehmnmof
individuals with disabilities; permitting a level of
Nmmy that could not even be conceived of ten years

Rehabilitation enginecring sexvices can dramatically
improve the employment potential of people with
dusabilities. The Commitiee believes that rehabilianon
mmncmng services should be sppropriately meuponwd
into the full spectrum of rehabiliaton services.
subsiantial commitment on the pan of the mnond
rehabiliation system is required to train rehabilitation
personnel, provide expernt advice and promote research in
the benefits end application of rehabilitation engineening.

Language i. also added to0 encoursge the use of
rehabilitation engineering services. The Comminse heard
tesumony about the success of melding engineering and
rehabilitation service delivery. Rehabilitation
Engmeemg services have been defined as the application
of engineering 10 “improve the quality of life of the
physically handicapped through a total approsch 10
rehabilitation combining medicine, engineening, and relatad
- services.” h also refers to the ‘provision of physical
devices or the adapauon of the physical environment W
enable physically handicapped persons o perform
everyday acovines in a workplace, in an educational
semng. or in a home or otha place of residence.

The Commitiee is aware that modern techaology has
revolutionizad the challenges faced by the rehabilitanon
sysiem. The success of these efforts bas been to
potentially increase the number of disabled people who
can participate in the jabor force. Technology bas iuself
been a major force in changing the disabled population.
Advances in science and medicine have increased the life
span and survival e of people with many different types
and severity of disabilities.

Tbus. the Commitiec believes that technology has
the poiential for improving the qusbty of life for people
with disabilities, including improving communicastion,
mobility, hdqmdmcc. :ndemwol ofonesmm:

worksites. As we approach the 2ist cenmry, further
advances in microcompulers, electronics and malenials
development can only fusther expand the frontiers of what
we even consider as b~ng possible ioday.

House Rep. No. 95-57L pp. 20.22.27, regrinted in [1986]
US. Code Cong. & Admin. News, p. 3471, 3450, 492,

3497.

* These congressional observations resulted in rehabilitation enginecring being
given a special status in the Title I VR program. At the state level, the state plan must
discuss how the state will increase the use of rehabilitation enginecering services in the
future. At the individual level, rehabilitation engineering must be considered in all
cligibility detcrminations, and then must be provided without regard 10 whether any similar

benefits may exist to address its COSts.

* For an individual, rehabilitation engineering services can take many forms,

including adaptive equipment to aid communication and mobility, modifications to vehicles,

(e.g.. wheelchair van controls, lifts, floor and ceiling modificadons), home modifications,

and/or worksite modifications.
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* In general, rchabilitation engineering services can be viewed s a limitless
opportunity for assistive technology devices to be provided to persons with hancicaps
through the Tizle I VR program. The key simply is to tie the rchabilitation engineering
service to the person’s vocational objective, i.c., one of the activities that comprise the
definition of "employability.”

2. Telecommunications, Sensory & Other_Technologicai Aids & Devices

* This service will overlap some with the scope of rehabilitation engineering. It
appears 10 cover any assistive lechnology device or service that will aid the ability of an
individual with a disability to communicate, or 10 be aware of and be able to control his or

her environment.

Prosthetic, Orthotic Or Other istive Devices Including Hearing Aids

¢  This service also will overlap some with the scope of both rchabilitation
engineering and the telecommunications aids and devices. It appears to cover orthopedic
prostheses, as well as communication devices and hearing aids.

* The key phrase included in this service: "essential to obtaining or retaining
employment,” actually is an inherent pan of all the services within Title I. Employment,
however, is tied not strictly to independent competitive employment, but to any of the
activities listed in the definition of "employability.”

4. Evepla nd Visual Services
¢ This service, like the preceding services, will overlap some with the scope of

rehabilitation engineering. It appears to cover any assistive technology devices or services
that will aid the individual see or read.

* The service snecifically covers the full range of corrective lenses that may aid
a person 10 see and read, as well as equipment that will aid in reading, such as a "personal
reader,” and scanners with speech synthesizers.

5. Phvsical, Occupational, Speech & Hearing Therapy

¢  These services are obvious sources of assistive technology. Professionals from
these disciplines will be required to provide evaluations and recommendations for most of
the assistive technology 10 be provided through rehabilitation engineering, and all the other
services listed here. In addition, direct services beyond evaluation and recommendation are

available through Title L

6. Kidney Services
* Tite I specifically lists special services for the treatment of individuel|s)
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suffering from end-swage renal disease, inciuding transplantation, dialysis, artificial kidncys,
and supplies.

* ‘That Title 1 will cover these services is extremely valuable. The individual's
insurance or Medicaid may not include the full range of these services. For example,
states have the option of covering organ transplants, although the statc may not then
choose some organs but not others.

* The key to eligibility for this service is that because it is provided the
individual will be able to secure or retain employment. There must be some connection
between the provision of these services 1o the increase in the person’s employability.

7. Ongoing Personnel Development

*  State plans must include a provision for staff development. This provision is
extremely important, particularly for rehabilitation engineering and assistive technology in
general. In the 1986 amendments to the Rehabit-ation Act, Congress noted that
technology is changing at such a rapid rate that rehabilitation staff must undertake

Lifirmative efforts to stay current with new developments.

*  Although this provision provides no substantive right to individuals seeking
Title 1 services, it is extremely important for State Tech Act staff. They should seek to
easure that this provision is faithfully followed.

8. A Lack Of Basic Knowledge Barrier

*  Vocational Rehabilitation programs are decades old. Historically, VR programs
served persons with a narrow range of impairments, and only a few employment related
goals. Only recently has there been attendon paid to she full range of handicapping
conditions, or a broad definition given to "employability.” This historically narrow focus
to VR programs can create a significant barrier among local VR agency staff, and state VR
program administrators to the adoption of assistive technology. or to finding persons with
challenging handicaps to be "employable.”

*  This lack of basic knowledge of rapidly changing rchabilitation methods and
technologies is further complicated by the varied “expertise” of the VR agency staff. Like
the EHA, the standard for eligibility for services is extremely subjective.

*  Overcoming the limited knowledge of VR agency staff has two dimensions.
First, State Tech Act staff must ensure that ongoing staff development occurs, as is
mandated by each state plan. Tech Act staff also must ensure that the state plan
requirement for discussion of ways 1o increase the use of rehabilitation engineering services
is more than an on-paper’ discussion. These plans must be put into effect in every VR

agency office in cach state.

—-—m
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_ *  Tech Act staff can look for reinforcement on these issues 10 the recently
published policy memorandum from Commissioner Nell C. Camey.

¢ Seccond, at the individua! level, applicants for VR services must be made aware
of their right 1o have a rchabilitation engineering assessment, and of the congressional
support for assistive technology in VR programs. They must be informed and directed 10
insist on having rehabilitation engineering, and any other service thal supports assistive

technology, included on their IWRP.

¢  Applicants also must be educated not to accept a rejection for services without
filing an appeal that will be heard by an independent hearing officer. The scope of
"employability" is simply too greal to Supgest that many people will be held to have no
rehabilitation potential.

* In addition, the Client Assistance Program, and Independent Living Centers,
which provide counseling and representation for Tite I VR services applicants, must be
educated conceming rehabilitation engineering and assistive technology. They too must be
encouraged to use every advocacy resource 10 ensure that neither complete, nor specific

services rejections are left unchallenged.
9. Lack Of Discretion By The VR unselor

* Individual VR counselors, who work with individuals with handicaps t0
develop TWRPs, in fact, may have very lile authority to commit the ageacy (O providing
any specific services. That authority ofien is reserved for more scnior mManagers.

*  One reason to restrict the discretion of ind* idual staff is that it is 8 means 10
exercise control over limited financial resources. The mgument favoring such conwol s
that allowing many persons to commit the VR program to provide specific services,
without regard to the activites of each other, precludes an awareness of the impact their
decisions have on the overall (limited) program budget.

* By limiting discretion of the staff, and concentrating approval authority in
managers who are removed from the individuals with handiccps, services are denied, and
vocational objectives are arbitrarily limited. Although the TWRP process is expected 10
Jook solely a1 what is the most beneficial equipment, programs and services for particular
individuals, the VR agency may apply very different criteria. VR counselors may create
rationales of denial or inappropriateness becausc managers do not authorize non-ordinary,
and/or expensive TWRP contents.

s The solution to this problem is the same as the lack of basic knowledge
barmier. State Tech Act saff, as well as CAP and Independent Living Center staff must
insist on the development of IWRPs consistent with the extraordinarily broad language
contained in the Rehabilitation Act and ruies. Becoming aware of the limits on the
discretion of individual counselors is the first step. Then reforming the decision making
process, as well as insisung on the application of the proper eligibility criteria in individual

M
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REHABILITATION
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WASHINGTON, D.C. 20202

TO:

SURBJECT:

BACKGROUND:

POLICY
STATEMENT:

1/ Unrder development.

POLICY DIRECTIVE
RSA-PD-91-03
RMH-2045 4/

DATE : Noverber 16, 1990

STATE VOCATIONAL REHABILITATION AGENCIES (GENERAL)
STATE VOCATIONAL REHABILITATION AGENCIES (BLIND;
RSA DISCRETIONARY GRANTEES

CLIENT ASSISTANCE PROGRAMS

RSA SENIOR MANAGEMENT TEAM

Policy Statement on Rehabilitation Engineering
(See 8lso RSA-TAC )

The 1986 Amendments to the Rehabilitation Act of
1973 (Public law 99~506) placed a new emphasis on
the provision of rehabilitation engineering
services. The term “"rehasbilitation engineering”
as defined in the Act means: "... the systematic
application of tachnologies, enginearing method-
clogies or scientific principles to meet the needs
©of and address the barriers confronted by
individuals with handiceps in areas which include
education, rehabilitation, employment, trans-
portation, independent living, and recreation.”
With the enactzment of Public lLaw 99-506, the
rehabilitation process reached a new milestone in
the continuum of services for individuals with
disabilities by expanding their opportunities for
a better gQuality of life.

It is the policy of the Rehabilitation Services
Adzinistration (RSA) to promote, encourage and
support the application of rehabilitaticn
sngineering technology in the provision of
services to pecple with disabilities.
Rehabilitation technology encompasses a range cof
services and devices which can supplement and
enhance jindividual functions. It also ancompasses
services whizh impact the gnvironment through
environmental changes, such as job re-design or
vorksite modifications. Rahabilitatien
technologists may employ one or both types of
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services in order to enhance eampioyment
opportunities for an individual. Any evaluation
of a client's need for rehabilitation technology
services must be performed by personnel skilled in
rehabilitation sngineering technology.

Application of rehabilitation engineering sesvicues
is especially important when making determinations
of eligibility. This is particularly so for those
individuals whose disabling conditions are of a
severity that cotherwise might lead to a ginding of
ineligibility. Application of these technologies,
sethodologies and principles are equally important
for those individuals who are:

o In extended evaluation to determina
rehabilitation potential

© Receiving services under an individualized
written rehabilitation program (IWRP) if
such services are appropriate

o Undergoing annual review when the case was
closed as too savere

© Undergoing annual reviev and re-evaluation
when the case is in exteanded employment in
rehabilitation facilities

¢ Receiving post-employmant services.

The Federal statute stipulates that the provision
of rehadilitation angineering servicaes by State
vocaticnal rehadbilitation (VR) agencies is not
conditioned on a detarmination that comparable
services and banefits are unavailable under any
other program. This does not mean, however, that
if such services are readily available to the
individual from other sourcas they should not be
utilized by VR agencies.

RSA is strongly committed to the utilization of
the expertise available through rehabjilitation
engineering. Each State VR agency must provide,
as an attachzent to its Thres Year State Plan
under Title I a description of how rehabilitation
engineering services will be provided to assist an
increasing number of individuals with handicaps.

Section’ 7(5) (M), and (12), Section 101 (a) (5) (c).
Section 101{a)(8), 101(a){9), 101(a)(16), Section
102(a) and (b) and (c), Section 103(a) (1) (A),
Section 103(a)(12), of the Rehabilitation Act of
1973, as amended
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34
34
34
34
34
4
34
34
k] )
34
34

CFR
CFR
CFR
CFR
CFR
CFR
CFR
CFR
CFR
CFR
CFR

361.1
361.2(b) (1) (1)
361.32({¢)

361.33(b)

361.34(b) and (e) (2)
361.35(d)

361.40{c) and (d)
361.41(a) (3)
361.42(a)(15) and (b)
361.47(b) (2) (V)
361.58

Upon issuance

None

Regional Commissioners

Nell

E4-F0
Puge )

. Carney

J

Commissioner of Rehabilita¢tiétn

Services Adninistration
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U.8. DEPARTIENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION
AND REEABILITATIVE SERVICES .
REEABILITATION BERVICES ADNINISTRATION
WASBINGTON, D.C. 20202

REA=TAC - 91-01
RSH-2040 1/
DATE: November 16, 1990

TO: STATE VOCATIONAL REEABILITATION AGENCIES (GENERAL)
STATE VOCATIOMAL REEABILITATION AGENCIEZS (BLIND)
CLIENT ASSISTANCE PROGRAMS
RSA DISCRETIONARY GRANTILS
REA BENIOR MANAGEMENT TRAM

BURJECT: Redhabilitation Engineering Technology (Ses also
REA-PD - 91-03)

BACKGROUND: The 1986 Amendzents to the Rehabilitation Act of
1973 (Public Lav 99-506) placed a new emphasis on
the provision of rehabilitation technology
services. The term "rehadbilitation sngineering”
is defined in the Act at Section 7(12) as: "the
systazmatic application of technologies,
engineering zmethodologies, or scientific
principles to meet the nheede of and address the
barriers confronted by individuals with handicaps
in areas vhich include education, rshabilitation, .
employment, transportation, independent living,
and recreation.™ With the addition of this
definition of rehabilitation engineering, and
other provisions regarding an assessment of the
need for rehadbilitation engineering services
throughout the rehabilitation procass incorporated .
into the ACt by Public lawv $9-506, it is clear
that Congress intended that grsater smphasis be
placed on the furnishing of rehabilitation
technology.

In an effort to provide information to the States
for training purposes regarding the Act and the
intent of Congress adbout the increased provision
of rehabilitation technelogy, the National
Institute on Disability and Rehabilitation
Ressarch (NIDRR)} funded a grant in October 1986 to
the University of Wisconsin-Stout for the
Thirteenth Institute on Rehabilitation
Issues (IRI) to develop a publication entitled

1 . This publication is
an excellent source of information and can be
purchased through the National Clearing House,
Oklahoma State University, 816 West &th 3Strieet,

‘)(ts
1/ Under development. ~
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Stillwater, Oklahoma 74078, or the Research and
Training Center, School of Education and Human
Services, University of Wigsconsin-Stout,
Menomonie, Wisconsin 54751.

Subsequent to enactment of the 1986 amendments to
the Rehabilitation Act of 1973, Congress passed
and the President signed Public lLaw 100-407,
Technology Related Assistance for Individualg with
Disabilities Act, known as the "Tech. Act". As of
this date, tventy-three (23) grants have been
awarded to States for the development and
implementation of consumer-rasponsive programs of
technology-related assistance for individuals of
all ages with disabililies. Of the 23 State
grants presently funded, 1) were awarded to State
vocational rehabilitation (VR) agencies as the
lead agency. In addition, NIDRR has funded a
national technical assistance contract to assist
States in implementing plans in the area of
technology. This technical assistance contract
wvas awvarded to RESNA (formerly the Rehabilitation
£ngineering Society of North America). TFor
further information contact Ms. Karen Franklin,
Prograz Director, RESNA, sSuite 700, 1101
Connecticut Avenue, NW, Washingtor.,, D.C. 200236.
Ms. Franklin's telsphene number is (202) 857-1140.

The dramatic growth of technology has added many
new devices, aids, and enhancements which can
effectively slinminate many barriers encountered by
individuals with disabilities. Rehabilitation
technology is available either to substitute for
functions lost through disability, or teo
supplenent or enhance existing functions in order
to expand enployment and independent living
oppertunities. Thus, it encompasses & range of
services which can supplement and enhance
dndividual functions. It also encompasses
services which impact the gnvirsnment through
environmental changes, such as job re-~design cor
worksite modifications. Rehabilitation
technologists may employ one or both types of
services in order to snhance smployment
oppertunities for an individual. Today, the use
of rehabilitation technolegy significantly
increases tuae ability of rehabilitation agency
clients in achieving independent and prnductive
lives. Rehabilitation technology greatly enhances
the effectiveness of other rehabilitation agency
services and activities.
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GUIDELINES AND SUAGESTED MNETRODS:

A. Evaluation of ote

Saction 103(a) (1) (A) of the Act requires that each State VR
agency when conducting an evaluation of VR potential (or
extended evaluation to determine VR potential) must provide
if appropriate, rehabilitation engineering services to any
individual with a handicap in order to assess and develop
the individual's capacities to perform adequately in a work
environment. An evaluation of a client's need for
rehabilitation enginsering services must be psrformed by
personnel skilled in rehabilitation engineering technology.
Rehabilitation sngineering services can be provided by VR
State agencies without consideration of the availability oa
corparable services and benefits from any other progran.
However, where rehasbilitation engineering services are
readily available to the individual from other sources such
resources should be usad.

B. Ihe IWRP

I¢ rehabilitation engineering services are an integral
component to the rehabilitation of an individual with
handicaps, the individualized written rehabilitation progran
(IWRP) must identify the specific —ehabilitation engineering
services to be providad to assist in the attainment of
intermediate objectives and long-range rehabilitation goals
for the individual [Sec 102(b)(1)(D)]. Such services are
exenpt from the requirement to use comparable services and
benefits available under any other progranm; however, where
rehabilitation engineering services are readily available to
the individual from other sources it is prudent to use such
resources at any point in the rehabilitation process.

c. Zcopomic Need

State VR agencies can not condition the provision of an
evaluation of rehabilitation potential, including diagnostic
and related services (which is part of the determination of
eligibility), on economic need. Under a progran of extended
svaluation to determine VR potential, rshabilitation
anginsering services, other than of a diagnostic nature, may
be subject to aconomic Need if & State so elects.

There is no Federal regquirement that the financial need of

an individual with handicaps be considered in the provision

of any VR services, including rehabilitation engineering

rervices. JIf a State VR agency establishes sn econonic

needs tes! for rehabilitation engineering services, or for

any other service for which an economic needs test is .




permitted, the State VR agency amust maintain written
pelicies identifying the criteria and methed= Zor
deterninating financisl need. Such policies Dust be aprlied
unifornly so that equitabls treataent is accorded all
individuals with handicaps in similar circumstances.

An econcmic needs test may be applied for the provisuion of
rehabilitation engineering services as & poat-amzloyment
service necessary for the individual to maintain or regain
other suitable employment. The nheaeds tast policy, however,
can be no more restrictive for a client who is receiving
rehadbilitation engineering as a post-employment service than
that which was applied to such service prior to the client's

having been determined reshabilitated.

D. Revievp

The IWRP nmust b reviewead as often as nhecessary but at least
on an annual basis. Each individual with handicaps or, as
appropriate, that individual's parent, guardian, or other
representative, must be given the opportunity to review the
IWRP and, if necessary, re-develop and agree to its terms
(Sec. 102(b)(2)). The utilization of rehabilitation
engineering technalogy may lead to & re-~development of the

. IWVRP with revised intermediate and long-range rshabilitation
nbjectives. :

When conducting an annual review of any case closed after
services were bagun because the individual was found to be
incapable of achieving a vocational goal and was therefore
no longer eligible, such review should, as appropriate,
utilize the expertise available through rehabilitation
engineering and related technology. The State VR agency is
responsible for initiating the first review of the ineligi-
bility decision. Any subseguent reviews should alsoc utilize
the expertise available throagh rehabilitation engineering
technology.

In meeting the requirsment for pariodic review and re-
evaluation, at least annually, of those individuals closed
in extended employment in rehabilitation facilities, maximum
uss of rehabilitation technology should be made in identi-

—=) fying and svaluating those individuals'’ capabilities for
competitive amployment.

E. pBtate Plan

Each State VR agency must provide, as an attachment to its

Title I Three Year State Plan, a description of how

rehadbilitation engineering services will be provided to
. 885ist an increasing number of individuals with handicaps.
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This attachment can address the methods undertaken by the
State VR agency to train professicnal staff in the
utilization of rehabilitation technology in aresas such as
(1) evaluating client needs:; (2) providing technical
assistarce {o anmployers to fostar job development, job
modificistion, and architectural accessibility: (3) providing
technical assistanca to public schools if there is a progranm
of trancitioning clients fro® schocl to work; and (4)
providing technical assistance to the business community in
creating employmant opportunities. This description should
be tied into the findings of Statevide studias and the
annual svaluation of the State VR agency's progranm 8s well
as the methods used by the State VR agency to expand and
improve sexvicss to those individuals who have the most
severe handicaps as required by attachment 8.4A of the State

plan.
F. wxitten Policy

As is the case with all other VR services for individuals,
each State VR agency must establish and maintain a written
policy on the nature and scope and the conditions, criteria,
and procedures under which rehabilitation enginesring
services are to be provided. This written policy should
sddress the need for rehabilitation engineering services at
any time in the rehabilitation process, including evaluation
of rehabilitation potential (preliminary and thorough
diagnostic study), extended evaluation, services provided
under an IWRP, annual reviews of ineligibility decisions,
annual reviews of axtended employment in rehabilitation
facilities, and post employment services.

In establishing its policies, State VR agencies have the
discretion under Section 101(a)(6)(A) of the Rehabilitation
Act and 34 CFR 361.42(D) to establish a resasonable fee
schedule and a maximum dollar limit on rsimbursement for a
particular service, provided the limit (1) is designed to
ensure the lowvest resasonable cost to the progran for such a
service, (2) is not so low as to effectively deny any client
& necassary service, and (3) is not absolute and permits
exceptions so that individual client needs can be addressed.

When applying these policies, State VR agencies' gquidelines
on “case services annual dollar limits™ and "specific
service dollar limits™ must take into account Zhe following
principles based in lawv and regulatioens.

1. Service decisions should not bs subject to arbitrary,
categorical limitations on expenditures when the
applicant is eligible and the service is otherwvise

appropriate.
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2. Raasonable fee schedules should be established:
howvever, fee schedules should be sufficiently flexible
to allow for exceptions to established limits based
urun appropriate justification of e client's individual

needs and circumstances.

3. Regulations contained in EDGAR (34 CFR Part 80.22(b) -
OMB Circular A-87) provide, in part, that costs to be
allowable under a grant progran pust ba necassary and
reasonable for the proper and efficient administration

of the grant progras.

4. There is an obligation to exarcise prudence in the
developmant of a client's IWRP. Employment objectives
nust be realistic and attainable within the constraints

of funds available to the VR progran.

These principles govern all goods and se_vices which are
available to eligible clients under the State agency's plan
of services for individuals with handicaps.

Additd

8455 Colesville Road, Suite 935
Silver Spring, Maryland 20910-3319.

NARIC produces a bibliographic databsse, REHABDATA, covering
disability related research literature. RERABDATA includes
citations to ressarch reports from NIDRR-sponsored centers
and other sources, scholarly papers, and selected journal
articles as wall as audiovisual materials and reference
documents.

ARLEDATA SERVICES

Newington Children's Hospital
181 East Cedar Strest
Newington, Connecticut 06111

ABLEDATA maintasins and updates a database of commercial
products for use in all aspects of independent living.

Job Accommodation Network (JAN)

West Virginia University

809 Allen Hall

Morgantown, West Virginia 26506
Project Manager: Barbara Judy
(80D) 526=-7234

iy gqv: A Guide to Sources and
Strategies for Blind and Visually Impaired Users by
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Steven B. Mendelsohn

Smiling Interface

Post Office Box 2792

Church Strest Station

New York, New York 10008-2792
{(212) 222-0312

This book develops strategies for financing rehabilitation
technology that is appropriate for the non-blind population
as vell.

M ials
816 Wast &th Street
Oklahoma State University
Stillwater, Oklahoma 74078
(405) 624=7650

STATUTORY AND REGULATORY CITATIONS!:

(1) Sections 7(5)(H), and (12), 101(a) (3)(C).,
101(a)(8), 101(a)(9), 101(a)(26), 102{a) and (b)
and (c)}, 103(a)(1)(A), and 103(a)(12) of the
Rehabilitation Act of 1973, as amanded

(2) 34 CFR Sections 361.1, 361.2(b)(1) (i) and
(2) (i44), 361.32(e), 361.33(d), 361.34, 361.35(d),
361.39, 361.40, 361.41, 361.42(a){15) and (b), ‘
161.47(a) and (B)(2)(V), and 361.58

INQUIRIES: RSA Regional Commissioners

72k —

Nell C. Carney
Comzissionar of Rehabilit&tion
Services Administration

cc: CSAVR
NAPAS
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. cases must follow.

10. Title I VR Services Funding Levels Barrier

* "It's too expensive” is a frequently cited reason 1o deny necessary and
appropriate services of all kinds to persons with handicaps of all ages. As to Tite 1 VR
services, the reason is not a valid excuse. The Act specifically describes an enormous
range of services that arc expensive, either individually, or collectively, yet they required to
be provided. If Congress, or the Rehabilitation Services Administration determined that
these expensive services are required services, the state VR agenCy, or an individual VR
counselor or manager has no authority to refuse to add it 1o an TWRP.

* Tite I VR programs are funded at approximately the same level as the EHA.
However, unlike the EHA, whose funds are spread among thousands of individual sclyool
districts, VR funding is concenwated among the sute VR agencies. What is needed is not
necessarily more money: funds could be saved simply by increasing the coordination
between the VR agency and the stare education department. This is particularly true in the
area of assistive technology, an expensive service, and one that ofien involves durable

equipment that will last many years.

* Increasing interagency coordination (i.c., to ensure the state receives the
greatest federal reimbursement for every expenditure) is encouraged in the Rehabilitation
Act (29 U.S.C. Section 721€a)(11)).

] . 11. Order of Selection

*  Congress has recognized that more persons may scck rehabilitation services
than there are funds appropriated 10 assist them. The result is the mandate that states
include an “order of selection” to go into effect whenever the state feels it will be
incapable of meeting all the needs of its applicants for services.

*  The order of selection is required to ensure that persons with the most severe
handicaps are served first. This may appear counterintuitive: in times of scarce resources,
the expectation would be that the states will seek to smeich the limited funds as far as
possible, i.e., to serve the maximum number of individuals with disabilides. Application of
these values leads scarce dollars 1o be devoted to the simple cases, which may yield
success in a shon ume.

*  However, the order of selection mandate incorporates a different set of values:
Congress recognized that a goal of maximizing the numbers of people served would result
in the denial of services perceived to be 100 expensive, or with 100 low a probability of
success. Most likely persons with more severe impairments would be denied services. To
prevent the exclusion of persons with severe impairments from access 10 Tite 1 VR
services, Congress mandated that the first priority for service under the order of selection
must be persons with severe impairments, even though their services needs may be more
expensive, and their IWRPs may defy a simple definition of success.

o
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* The order of selection, per se, should not be a barrier 1o the provision of
assistive technology. Often, persons needing assistive technology will be represent persons
with the most severe impairments. They must be served first. In addition, the order of
sclection addresses people, not services. Anyone who can meet the criteria for the first
priority should be given all the services s/ke requires.

12. Similar Benefits

*  The requirement that some VR services be provided only a“ter consideration
whether there are “similar benefits” available to meet their costs may be cited as an
excuse, but is not & valid reason to deny 2 service. The TWRP should still state that the
service is needed, and should still list the service as being provided. All that is required is

for the service 1o be paid for by ancther agency.

*  The value of including services on the IWRP that are paid for by agencies
other than the Title I VR agency is that the IWRP becomes a truc plan, not merely a
statement of the VR agency's responsibilities. It states the responsibilities of the VR
agency, the individua!, and other agencies as well, Taken together, if these services are
provided, the individual is expected to achieve the stated vocational objective.

*  The provision of rehabilitation engineering is exempl from the similar benefits
analysis. Thus, in regard to assistive technology, the all inclusiveness of rehabilitation
engineering will not be compromised by claims that an agency other than the VR agency
should/must pay for it.

Part B. Projects With Industry

) Introduction

*  Projects with Industry ("PWI") is a small grants program created in 1968. Its
purpose is to provide training and to create job opportunities in the competitive economy
for persons with handicaps. Congress stated that the purposes of this program are to

promote opportunities for competitive employment of individuals with
handicaps, to provide appropriate placement resources, 10 engage the talent
and leadership of private industry as partners in the rehabilitation process,
:0 create practical settings for job readiness and training programs, and to
secure the participation of private industry in identifying and providing job
opportunitics and the necessary skills and training to qualify individuals
with handicaps for compettive employment (29 U.S.C. Section 795g(a)).

For FY 1991, approximately $20 million is available for distribution (Section 795i).

*  In 1986, PWI served 14,000 persons, most of w'iym have severe handicaps. Of
this total, 12,000 were placed in competitive employment jobs. In addition 10 severe
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.haqdicaps, participants generally had no education beyond high school, and had a long

period of unemployment prior 1o entering the program. Despite their impairments and
unemployment, these persons were not viewed as "unable to work” or "disabled” by other
benefits programs. Approximately 25 percent had mental illness; 20 percent had orthopedic
impairme:us; and 15 percent had mental retardation.

*  Projects with Industry is a grants program. It is unlike any of the other federal
funding programs discussed in this manual. It is the only one that does not require a statc
plan, and it is not administered by a statc agency. Instead, it operates through cash grants
distributed directly by the U.S. Department of Education. Organizations submit proposals
in response to priorities established by the Rehabilitation Services Administranon. Through

a peer review process successful applicants are selected.

A. Overlap With Title I VR Services Program

. PWI complements the Title I VR services program in many respects. First, it 1s a
means by which employers, or others interested in expanding the competitive work
opportunities for persons with handicaps, to give effect to their ideas and goals. The
employer or taining organization is the principal actor in the PWI progrum, as compared
to the individual who is the focus of the Title 1 VR services program.

» In addition, the PWI program is designed to aid groups of individuals with
handicaps. Grants are unlikely to be approved to permit an employer to hire or
accommodate a single individual with handicaps. For a single individual, the Title I VR
services program should provide the devices or services required to gain or retain their
employment.

IL Individual Eligibility Criteria

*  Projects with Industry are one of 8 "Vocational Rehabilitation Services Projects”
identified in the Rehabilitation Act regulations in 34 CF.R. Scction 369.2. These rules
complement 34 C.F.R. Part 379, which describe the specific goals and eligibility critena for

this grants program.
A. Who Is Eligible For A Projects With Industry Grant?

s Any of the following organizations or entities are eligible to apply for a Projects
with Industry grant:

(a) designated state unit (the Titde I VR services agency),

(b) industrial, business, or commercial enterprise,

(c) labor organization;

(d) employer;

(e) industrial or community trade association;

() rehabilitation facility; or

(g) other sgency or organization with the capacity to amange, coordinate,
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or conduct training and other employment programs and provide
supportive services and assistance for individuals with handicaps in &
realistic work setting.

These organizations may be not for profit, as well as profit making enterprises (34
CF.R Secton 369.2(g); Section 379.2).

B. Reguired Contents of Grant Applications & Review Criteria

¢« Applications for funding are judged according to criteria set forth in Part 379.
Additional criteria have been stated for projects that require funding for more than one
year.

*  The rules state ten decision making criteria 1o judge inital applications for funding:

(a) Overall plan of operation. (d) Evaluation plan.

The application must contain a plan of Each spplication must conwin an internal
operation, including the project design; a review that will ensure the project is on track,
management plan: a descripiion of how the and continuing to move toward the project
objectives of the plan relate its purposes; an objectives. To the extent possible, objective
explanation of how the applicant will use its criteria should be included. For multiple year
resources and personnel to achieve each projects, L objective Criteria are siated in the
objective; and a description of how the regulations (Section 379.53 34 C.FR. Section
applicant will provide equal access 10 all 379.30(d). 369.31(d)).
program paricipants (34 CF.R. Section
379.30(a); 369.31(a)). (e) Adequacy of Resources.

(b) Quality of key personnel. Projects must describe the commitment of

The application must identify the project existing organizational resources to the
direcior and any other key personnel who are project, including facilities, equipment and
to be involved with the project. The supplies. This requirement complements the
experience, qualifications, and time personnel commitment which is separately
commitment to the project for all key evaluated (34 C.F.R. Seciion 379.30(e).
personnel will be judged (34 CF.R. Section 369.31(e)).

379.30(h): 369.31(b)).
(D  Achievement of compeiitive

(c) Budger & cost effectiveness. employment objectives.

‘The budget for the project must be The competitive employment objectives
sufficient 10 achieve its stated objectives, and for the individuals being served under the
the costs must be reasonable in light of those grant, as well as how those objectives will be
objectives (34 C.F.R. Section 379.3(Xc), achieved must be described.
Section 369.31(c)). These objectives should include placing a

substantial number of individuals with
handicaps in compelitive employment on 2
cost-effective basis; ensuring that individuals

M
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will be trained in occupations for which there
is a realistic demand in the competitive labor
marker, that the jobs created will offer career
development and advancement oppormnities;
and that when the participating individuals
complete their training. they will be employed
(34 C.F.R. Section 379.43(g).

34 CF.R. Section 379.3(Xf)).

(g) Coordination with service agencies

Proposed projects must describe how they
will coordinaie with the state
Tide I VR services agency, and other
community services agencies. Included
among the coordination tasks is the selection
of the individuals to be served, which is t0
be done with the state Title 1 VR services
agency (34 C.F.R. Section 379.43(f)) 34
C.F.R. Section 379.30(g)).

RESNA Technical Assistance Project

(h) Innovativeness of approach.

The final criterion is a review of the
creativity and innovatveness of the goals,
methods, and objectives of the proposal.
Does the project intend to bring
individuals with handicaps into an
industry in which they never have been
included; does the project intend to
employ them in ways never contemplated
before; does it intend to employ
individuals with particular handicaps who
have previously been excluded from the
industry, etc.? (34 CF.R. Section
379.31(h)).

. Additional requirements are stated in the form of “assurances” that all proposed
projects must provide as a condition of funding. Among them is that persons employed as
part of a PWI grant will receive all the benefits of other employees, and that no
segregation of individuals with handicaps will occur within the workplace (34 CF.R.

.Scc:tion 379.43(); (k).

. Another assurance is that persons employed under a PWI grant are paid the same
wages as any other trainees in the particular enterprise (34 C.F.R. Section 379.44(a)).

*  Projects with Indusory can be funded for a period of five years (34 C.F.R. Secton

379.43(h)).

* For projects that will continue for more than one year, the regulations state a set
of objective criteria that will be used to determine whether ongoing funding will be

provided.

The application of these criteria will determine whether an acceptable minimum amount of
progress is being made 1o permit continued funding. These cnienia include a review of the

following:

A minimum of 50% of the persons served
by the project must have severe
handicaps.

The application must state an expeciation
of the number of program parnicipants
who will be placed. For continued
funding, at least 50% of the projected
number of participants must be placed.

o OO
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A minimum of 50% of the persons being
served must have been uncmployed for at
least 6 months prior to entry into the

project.

Although the regulations smess serving
persons with severe handicaps, and those
who previously had been unemployed for
a long time, the rules state that the
average cost per placemen: cannot be
greater than $1600.

As part of the application, & projected
cost per placement must be stated. Upon
review, costs cannot be greater than 140%
of the projection.

At least 40% of program participans
must be placed in competitive
empioyment as a result of program

participation.

III. Covered Programs .. Services

RESNA Technical Assistance Project

Following program participation, i.c,
placement in the competitive economy,
the grant recipient must show that
icipants have increased their camings
by at least $75.00 per week above their
pre-participation income.

Just as at least 50% of program
participants must have severe disabiliues,
at least S0% of the persons placed must
have severe disabilities.

Just as S0% of program participants must
have long periods of prior unemployment,
at least 50% of the persons competitively
employed must have at least 6 months of
pre-participation unemployment (34 C.F.R.
Section 379.53).

*  There arc four principal types of activities that will be assisted through PW1

grants. These include:

(a) training and employment in a
realistic work setting;

(b) supportive services that are necessary
to permit individuals with handicaps 1o
continue 1o engage in the employment or
a related type of employment for which
they have received training under a PWI
grant;

(c) expanding job opportunities for
individuals with handicaps by analyzing
job demands and capabilities of the
individuals with handicaps and providing
for:
(1) the development and modification
of jobs 1o accommodate the special
needs of the individuals being trained
and employed under a PWI grant;

Outline Of Federa!l Laws And Rules

(2) the purchase and distribution of
special aids, appliances, or equipment
adapted to the needs of an individual
with handicaps for use at a jobsite;

(3) the modification of any facilities
or equipment of the employer which
are to be used by individuals with
handicaps under a PWI grant,

(4) the establishment of appropriate
job placement services;

(d) Providing for business advisory
councils that will identify available jobs
within the community and the skills
necessary to fill those jobs, and prescribe
appropriate training programs (34 CF.R.
Section 379.10).
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. * In addition, the regulations state seven types of costs that will be covered as pan
of the PW] grant:

job training, vocational rehabilitation purchase or modification of equipment or

services, and supportive rehabilitation facilities adapted for use of individuals

services; with handicaps and special aids and
appliances;

instruction and supervision of trainees; _
alieration and renovation appropriate and

training materials and supplies; necessary to ensurc &ccess to and

utilization of buildings by persons with
instructional aids; handicaps (34 C.F.R. Section 379.41).
insurance;

IV.  What Makes Projects With Industry An Assistive Technology
Resource?

. Projects with Industry are a potential resource for assistive technology for
individuals with handicaps. Although i1 is a small grants program, its regulatory provisions
make clear that it can be used to increase the employability and employment of individuals

ith handicaps who will require assistive technology devices and services.

A. General Program Criteria Supporting Funding

*  The PWI regulations state expressly that assistive technology is a covered
cost if needed to serve project participants. However, the regulations do not siate any
specific devices or services that can be funded. Instead, they describe activities for which
funding is available, and which can include assistive technology devices and services.

*  The funding of specific assistive technology devices and services need not be
part of the PWI grant. As noted above, program participants must be determined to be
appropnizie by the Title ] VR services agency (34 C.F.R. Section 379.43(f)). For this
reason, the PWI grant would not need to include the costs of any service that could be
funded through the Title I VR services program. As noted in Pant A, the availability of
assistive technology under the Title I VR services program is almost limitless.

* A review of the PW] program is required to determine where FWI does not
overlap with the Tite 1 VR services program, and whether any of the unique programs and
services support assistive technology funding. For example, two services listed under the
PW1 program clearly overlap with the Title I VR services program:

1.  supporive services needed for individuals with handicaps to secure or retain
employment, and

e —
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.. 2. purchase of special aids, appliances or equipment adapted 10 the needs of an
individual with handicaps.

*  There is on® unique PWI program criteria that can be seen as supporting
funding for assistive technology: modification, alteraton or renovation of faciliues or
equipment for use by individuals with handicaps.

This factor is described below.

B. General Program Criteria Perceived as Funding Barriers

*  There are no express assistive technology funding barriers stated in the PWI
regulations. However, onc factar can be seen as a potential barner:

coordination with the Title 1 VR services agency for the purposes of
participant selecrion.

This factor is described below.

1. maodification, slteration or renovation of facilities or equipment for use

by individuals with handicaps.

¢« A PWI grant can propose modifications to equipment and facilities that go
beyond the scope of the Title I VR services program. Instaliation of elevators, accessible
comidors, bathrooms, etc., may be required for an employer to add individuals with
handicaps 1o its workforce. This may be an appropriate use of PWI funds. Similarly, the
purchase of new equipment, with modifications enabling its use by individuals with
handicaps, also is a possible PWI subject.

*  For example, a manufacturing company may be considering the purchase of
new equipment, such as an industrial drill press or Jathe. If this equipment is available in
a configuration that will allow the employer to employ individuals with handicaps, then an
appropriaic PW1 project may be to train the individuals in the specific work tasks, and to
purchase the adapted equipment. In addition, if the employer needs to re-design plant
corridors, bathrooms, and the delivery sysiem for raw materials to the adapied worksites,
these facilities and equipment modifications also would be appropriate for a PWI grant.
Because the equipment and other worksite adaprations are not individual specific, they
would not be covered under the Title I VR services program.

3. Coordination with the Title ] VR Services Program for the purposes of

participant selection

*  The coordination with the Title I VR services program is 3 mixed
requirement. It benefits the potential impact of PWI grants by allowing extremely scarce
funds 1o be used for unique programs and services, for which there is no duplication in the
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.Tiuc 1 program.

. On the other hand, as noted in Part A, the Title 1 program does not have a
long or distinguished history in terms of serving individuals with severe disabilities.
Typically, these individuals were rejected for VR services becauss they were scen as
lacking rehabilitation potential. The history of the “"supported work program” includes
many individuals who were rejected for Title 1 VR services, yet were able to enter
competitive employment with appropriate supports.

*  The same conflict in vision may also impact negatively on the PWI] program.
The identfication of rehabilitation potential is extremely subjective, and the difference
between a positive or negative finding of employability may be "inches.” For persons with
severe handiraps, the decision is all the more difficult. Yet this is the precisc group of
individuals aat the PW] grants are designed to assist. An employer, or training program
may find _. difficult 10 win the support of the Tite I VR services program in regard to the
competitive employment potential of individuals with severe handicaps.

. To counter the potential for the Title 1 VR services program to negatively
influence a possible PWI grant applicant, the state Tech Act staff must undenake two
activities. First, it must seek to educate potential employers of the PWI program'’s
exisience, and to encourage as many as possible within given industries to submit joint
grant proposals. Also, because grants must demonstrate a low cost per placement (curmrent
experience is about $1600 per placement), Tech Act staff must be able to refer potental
PW1 applicants 1o expert rehabilitation engineers to develop least-cost means to modify
equipment and worksites.

. At the same time, Tech Act staff must work vigorously 1o educate Titde I VR
services staff 1o the potential employability of individuals with severe disabiliues.

Part C. Supported Employment

I. Introduction

*  Supponed Employment for individuals with severe handicaps is a small
formula grants program available to the states ($27.6 million appropriated for FY 89),
created by the 1986 amendments to the Rehabilitation Act (29 U.S.C. Section 706(18); 795j
- 795q; 34 C.F.R. Pant 363). It also is known as “supported work,” "Title V1," or "Pant
Cr

» Supporied work is extremely important because it is one of very few
programs that are designed to break the panerns of un- and under-employment experienced
by persons with handicaps, particularly those with severe handicaps. Before supported
work was conceived, these persons were compietely unproductive. Their days were spent
cither at home, in intermediate care facilities, or in day treatment centers. Or, they were
spending their days in sheltered workshops, not utilizing all their abilities, and not
receiving wages that reflected their abilities.
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*  Like the Titde I VR services program, supported employment is & joint
federal-state funded program, based on a state providing assurances of compliance with

specific federal requirements.

*  Prior 10 enactment of the 1986 Rehabilitation Act Amendments, & few
supported work demonstration projects were funded by the Department of Education, Office
of Special Education & Rehabilitation Programs, through demonstration project grants.
OSERS described supported work at congressional hearings held in regard to the 1986
Amendments. Supponted work was described as having four characteristics:

(1)  Service Recipients: Supported
employment is designed for individuals
who are served in day activity programs
because they appear to lack the potential
for unassisted competitive employment.

(2)  Ongoing Support: Supported

employment involves the connnuing
provision of training. supervision, and
support services that would be available
in a traditional day activity program.
Supponied employment is not designed t0
lead to unassisted competitive work.

(3) lovment_focus: Supported
employment is designed to produce the
same benefits for participants that other
people receive from work and these can
be assessed by normal measures of
employment quality, e.g., income level,
quality of working life, security, mobility
and advancement opportunity.

(4) Flexibility in_support strategies:
Supported employment incorporates 2
variety of wechniques and services to
sssist individuals obtain and perform
work. Examples include: assistance t0 a
service agency that pro sides training and
supervision at an individual'sworksite,
suppont to an employer to offset the
excess costs of equipment or training;
supervision of individuals with severe
disabilies; and salary supplements to a
coworker who provides regular assistance
in performance of personal care activities
while at work.

¢ Suppornted work provisions were then added 1o the 1986 Amendments, and
thereby becamne a separate “outcome,” like competitive employment, toward which
vocational rehabilitation services could be provided 10 an individual with handicaps.
Supponted work complements the Title I VR services program by offering services to
persons who historically were seen as too severely impaired to be competitively employed.

*  Specifically, supported work is designed to assist persons who will require

on-going post employment services, which typically have not been available. Suppored
work, as its name implies, provides the job training and initial on-the-job assistance these

persons require.
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. *  However, the extraordinary promise of supported work may not be realized

because scope of its funding is limited. Congress provided funding for initial on-the-job
assistance, but stated that funding for “extended” or on-going support services could not be
paid from Rehabilitation Act funds. Instead, Congress extended to suppornied work the
concept of time limited post-employment services found in the Title 1 VR services
program. Congress has challenged the states to find additional funds for supported work
extended services either through other federal funding, or non-federal sources (Sce
H.Rep.No. 99-571, 99th Cong. 2d Sess. 31-32, reprinted in [1986] U.S. Code Cong. &
Admin. News, 3471, 3501-02).

* By imposing this limit, Congress made success in the supported work
program dependent on other sources of fun<’z. Through this provision, supported work is
unique among the programs described in tn.. manual. Medicaid, special education, and
even the Tide 1 VR services program are all "complete” within their own statutory and
regulatory provisions. Although the laws and rules may promote cooperative agrecments
with other programs, or create overlaps of funding responsibilites, such as between
Medicaid, special education and early intervention, the programs still are able to functon

independently.

*  Supported work, by contrast, cannot. To be successful, participants in
supported work must be able to transition from VR program funding to programs funded
by other sources. Their opportunity to continue in their supported work positions will be
dependent on "extended services,” which must be funded by sources other than the state
supporied work program. State Tech Act staff have an imponant role to ensure their states
meet the exiended services needs of supporied work participants.

. Although it is both a relatively new, and small program, supported work is a
success. Thousands of persons with severe handicaps are now employed in meaningful
work and are receiving real wages for the first time. They have become taxpayers, instead
of just services and benefits recipients. Equally imponant, the employers who provide
worksites have valued, long term, reliable employees. One of the greatest benefits 10
employers is 1hat supporied workers have very low tumover rates, which significantly
reduce employer mcruiting, hiring and training costs.

1. State Plan Reguirements

* States are not required to produce and submit a separate state plan in order
to receive supported work funding. Instead, the supponed work program requires only that
the state prepare a "supplement” to the Title 1 VR services state plan (29 U.S.C. Section
795m(a)(1); 34 C.F.R Secton 363.10(a)).

. The supported work supplement requires the state 1o conduct a needs
assessment for persons with severe handicaps, just as the Tide 1 VR services program
required 2 needs assessment for persons with handicaps (29 U.S.C. Secdon 795m(b)(2)(A)).
Based on the needs assessment, the supplement must then describe the quality, scope and
extent of services 1o be provided (Section 795m(b)(2)(B)).
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*  Describing the scope and extent of services 1o be offered is a complex task. .
Because supported work is dependent on other programs for extended services funding,

there must be formal agreements with other agencies which will provide this funding.

Maximum use must be made of services from other public and private agencies (Section

795m(b)(3)(F); (b)(4)).

*  Specifically, these agreements must identify the agencies and organizations
that will "collaborate” with the supported work program, 34 C.F.R. Section 363.11(f), and
state the amount of funding to be provided by the exwended services providers, and an
estimaie of the number of persons to be served by these funds (34 C.F.R. Section 363.50).
The agencies to be involved in both the short term and ongoing services must then be
included in the individual’'s IWRP (34 CF.R. Section 363.11(e)(2)).

*  Another requirement is that the substance of these agreements must reach
cach supported work participant. The state must assure that before any applicant for
vocational rehabilitation services is found to have no rehabilitation potential, and therefore
be rejected for services, 2 supporned work assessment will be conducted. The assessment
must consider the applicant’s need for supported work, as well as the training and "post-
employment” services that will be required. Those services must be incorporated into an
IWRP, and the training and other services provided to applicants be in accord with their
IWRPs. There also must be periodic re-reviews of individual progress (29 U.S.C. Section

795m(b)(3)).

IIL INDIVIDUAL ELIGIBILITY CRITERIA .

A. Introduction

*  The eligibility criteria for supported work are as liberal as those for the Title
I VR services program. Supported work can be viewed as an extension of the Tide 1
program: any person with a severe handicap, who is present in the suate, and who can
demonstrate a reasonable expectation that VR services will benefit his or her employability,
including supported work, will be eligible for services.

1. Definition of Supported Work

*  Supponed work is defined in the Act and regulations as:
competitive work in integrated work settings

(A) for individuals with severe handicaps for whom comperitive
employment has not traditionally occurred, or

(B) for individuals for whom competitive employment has been
interrupted or interminent as a result of a severe disability, and
who, because of their handicap, need on-going support services to perform

b ...~~~ - -~~~ )
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such work. Such term includes transitional employment for individuals

. with chronic mental illness. For the purpose of this Act, supported
employment as defined in this paragraph may be considered an acceptable
outcome of employability (29 U.S.C. Section 706(18)).

. "Supported work"” is clearly a term of art. Its definition in the regulatons
covers a full page of single spaced fine print. Five of the component terms of this
definition are defined below.

2. Individual With Severe Handicap

*  The key pan of the definition is "individual with severe handicaps.” This
term is defined in the Act as

an individual with handicaps, . . . (i) who has a severe physical or mental
disability which seriously limits one or more functional capacities (such as
mobility, communicaton, self-care, self-direction, interpersonal skills, work
tolerance, or work skills) in terms of employability; (ii) whose vocational
rehabilitation can be expected to require multiple vocational rehabilitation
services over an extended period of dme . . .(29 U.S.C. Section 706(15)).

*  An "individual with severe handicaps™ has three principal differences from an
"individual with handicaps.” which is used in the Title I VR services program: greater
limitations; more complex services needs; and a longer duration of services. The
individual's “physical or mental condition” will impose greater limitations on employability
(severe, as compared to material). The greater limitadons imposed by the handicap will
require multiple vocational rehabilitation services (no such prediction is made for
individuals with handicaps). And, the multiple services will be needed for an extended
period of time.

3. "Competitive Work"

* Comperitive work is defined in the regulations as:

work that is performed on a full-time basis or on a part-time basis,
averaging at least 20 hours per week for each pay period, and for which
an individual is compensated in accordance with the Fair Labor Standards
Act (34 C.F.R. Section 363.7(a)(2)(i)).

4. "Integrated Work Setting"

& Integraied Work Setrings are alternately defined in the regulations as job sites
where:

(A)1) Most co-workers are not handicapped; and

(2) individuals with handicaps are not part of a work group of other
individuvals with handicaps; or

%)

Outline Of Federal Laws And Rules
105

317




RESNA Technical Assistance Project

(B)X1) Most co-workers are not handicapped, and
(2) individuals with handicaps are part of a small work group of not more
than 8 individuals with handicaps; or

© If there are no co-workers, ar the only co-workers arc members of a
small group of not more than 8 individuals, individuals with handicaps
have regular contact with non-handicapped individuals, other than

nel providing support services, in the immediate work setting (34

C.F.R. Section 363.7).

a. Services Deliv odels

*  These regulatory definitions translate into three principle service delivery
models:

i)  Individual Placement & Employment Supports: This model establishes
employment opportunities for individuals with severc handicaps in local employers
(industries. services, government) On 3 one person/one job basis. A trained employment
specialist (job coach, defined below) develops the position, matches the individual 10 the
job, trains the individual on the job, and provides on-going support to the individua! and
employer for as long as such services are required.

ii) Enclave: An enclave is 2 small group of not more than 8 persons with
severe handicaps who work for a single employer and who receive training, supervision
and on-going suppor provided by a community agency.

iii) Mobile Crew: A mobile crew of persons with severe handicaps who serve
as work crews to many local businesses and/or goveinment entties. The crews usually
consist of five persons with a supervisor. They all are employed by a community agency.

5.  Onpoing Support Services

* A person with severe handicaps who enters supported work will differ from
other workers because s/he will require "on-going suppont services.” These are to be
distinguished from “treditionally time-limited post-employment services” provided as a
service within the Title ] VR program.

*  Ongoing support services are defined as:

continuous or periodic job skill training services provided at Jeast wice
monthly at the work site throughout the term of employment to enable the
individual 10 perform the work. The term also includes other support
services provided at or away from the work site, such as transpornaton,
personal care services, and counseling 10 family members, if skill training
services are also needed by, and provided to, that individual at the work
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’ sitc (34 CF.R. Section 363.7(a)(iii)).

*  The specific ongoing suppon services to be provided by the state VR agency,
and by the interagency agreements for extended services must be included in the state plan
supplement. The regulatory definition makes no mention of which source of funding will
be responsible for these services in the short, middle, or long term.

*  The services that appear on the VR services agency list and on the list for
extended services, will in large measure deiermine the individuals with severe handicaps
who will bencfit from (i.c., participate in) supported work in that state. If a service needed
by a particular individual is not included in the state plan supplement, the individual may
not be able 1o take advantage of the supporied work program.

a. Traditionallv Time-Limited Post-Employment Services

*  Traditionally Tim-Limited Post-Employment Services are available to any
individual who receives vocat’ snal rehabilitation through the Title 1 VR services program.

These services are defined as part of that program as services "necessary to maintain or
regain other suitable employment” (34 C.F.R. Section 361.41(a)(13)).

. As part of the supported work program, the definition has an added criterion:
that the services be provided for a period not to exceed 18 months. At that time, a
transition will be required to extended services provided through a cooperative agreement
with another funding source.

l 6. Transitional Emplovment For Individuals With Chronic Mental Iliness

. As noted above, supported work was created to provide training and
employment opportunities 10 persons who have not traditionally been employed, or whose
employment has been interrupted or intermittent as a result of severe handicaps (34 C.F.R.
Section 363.7(a)(1)(iXA):(B)). Another characieristic of these individuals (and which may
in part explain their poor employment histories) is that they were excluded from the Tide 1

VR services program.

. Historically, one group of individuals with handicaps who have this type of
past-employment profile, and who have been excluded from the Title 1 VR services
program, is individuals with chronic mental illness. To remedy this practice, the
supported work program expressly incl.udes persons with chronic mental iliness, and
describes an employment program in which they may be able 1o benefit

* Transitonal employment for individuals with chronic mental illness
is defined as:

competitive work in an integrated work setting for individuals with chronic
mental illness who may need suppon services {(but not necessarily job skill
waining services) provided either at the work site or away from the work
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site to perform the work. The job placement may not necessarily be 8
permanent employment outcome for the individual.

*  Transitional employment may be of benefit to persons who are about 10 re-
enter the work force after a period of impairment related uncmployment. The employment
may be less than full time; it also may enable the individual to work at a setting that is
less smessful than the job the individual previously held. The final sentence of the
definition, mentioning that the placement need not be a "permancnt employment outcome”
means that the person does not have to use the supported work program to immediately

regain lis or her former position.
IV, Supported Work Services

*  There are four principal supported work services, funded by two sources.
Three are funded by the Rehabilitation Act, and for one, the funding must be provided by
other sources. The supported work services funded under the Rehabilitation Act include:

A. Evaluation of Rehabilitation Potential

¢  Applicants for all vocational rehabilitation services must be evaluated to
determine the nature and scope of their handicaps, as well as their rehabilitation potental.
For persons who may be placed in supporned work, an evaluation is most likely 10 be
vonducted as pan of the Tite I program, and will result in a finding that the person is not
capable of unassisted competitive employment. Rather than be rejected for services,
however, the person must then receive a scparate evaluation 1o determine his/her potential

for supporied work.

*  The supporied work evaluation must determine whether the person is
reasonably likely 1o benefit from a supported work placement, and if so, it must also
identify the types of services the person will require. The services assessment must
incluge both those for which funding will be provided by the Rehabilitation Act, and the
"extended services” the person will require (34 C.F.R. Secton 363.4(a)).

B. Job Development & Placement

*  Job development and placcment is likeiy to involve both the state VR agency
"rehabilitation counselor” as well as an individual employed in the role of employment
training specialist, more commonly known as a "job coach." Both persons may share
responsibility 10 work with potential supporied work employers and with the person with
scvere handicaps 10 develop the supported work job, and to arrange job placement.

C. Traditionally Time Limited Post Employment Services

*  Among the services that may be provided to persons in supported work
positions include:

M
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intensive on-the-job training and other training provided by skilled job
. trainers (job coaches);

follow-up services, including regular contact with employers, trainees with
severe handicaps, parents, guardians or other representatives of trainees,
and other suitable professional and informed advisors in order to reinforce
and stabilize the job placement, and;

regular observations or supervision of individuals with severc handicaps at
the worksite.

D. Extended Services

*  The post employment services described above may carry over beyond the 18
month coverage limit set forth in the Rehabilitation Act. At that time limit, these services
become part of the array of "extended services” provided to the person with severe
handicaps, and must be funded by other sources.

. The most likely sources of extended services funding are the state mental
rerardation and developmental disabilitics agency, and the state mental health agency, t0
pay for the services required by persons with £ .9se conditions. For persons with neither of
these conditions, the long term funding source may not be so easily identified. In addition,
persons with health care or medical needs, may seek services funding through the state
Medicaid program, other public benefits, or private insurance.

. E. Job Coach

* The job coach is an essential element of the supported work program. The
job coach is the equivalent of an "employment case manager” for a person with severe
bandicaps who is participating in supported work activities. The job coach is likely to be
a pant of all services provided to the person engaged in supporied work activities, including
those provided directly to the person with severe handicaps, and those that benefit the
person indirectly, such as through contacts with the employer, cther services providers, and
as necessary, the person’s family.

1. Job Find

*  Long before 2 person with severe handicaps begins a supporied work
position, a job coach is likely to be surveying the community, Jooking to identify potential
supported worksites. Industial sites, services providers, restaurants, and government offices
are all poiential places of supponied employment.  For example, a very short list of
supported work jobs currently being filled includes the following:

medical stasstician for hospital; telephone sales clerks;
file clerk in banks and other businesses. maintenance workers;
Outline Of Federa! Laws And Rules N
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food preparation workers; computer data entry clerks.

2. Task Analvsis & Job Placement

*  Once potential worksites are identified, the job coach must then undertake a
process of job or "task analysis.” This requires cach of the activitics that comprise the job
to be broken down into separate components. Then, the job coach must identfy both the
cognitive, physical, time, and other performance demands of each task.

®  As pan of the job devclopment process, the job coach will have 10 work
with the employer to adapt the job's activities, or perhaps its physical setting, or both, to
enable as many as possible of the job's individual tasks to be completed by the person
with severe handi-aps. The specific task and physical modifications will be negotated
when a supported work candidate is bein; matched with a particular employer and a
particular job.

*  The Rehabilitation Act states that supported work services are 10 be
considered "complementary” to the services provded under Title I (29 U.S.C. Section
795n(c)). Based on this provision, persons with severe handicaps should have available all
the rehabilitation engineering, and assistive technology devices and services that are
required to make a supported work placement a success. Altemately, these services can be
provided by the employer, or by other sources of funding, such as Medicaid, or private
insurance. A recent survey of UCPA affiliates which provide supported work employment
reported that 40% of the persons in supporied work positions utilized rehabilitadon
technology in one form or another.

3. Worker Training, Supervision & Support

*  The job coach will next be responsible for ensuring the person with severe
handicaps is capable of performing the job. The job coach will provide training and initial
supervision to the worker both out of the worksite, if needed (such as the development of
appropriate social skills; transponation skills; etc.) and at the worksite (social integration
and work related skills).

*  The underlying premise is that the job coach will be able 0 reduce his/her
services 1o the worker as the worker becomes more familiar with the job demands and

routnes.

*  The job coach's duties as a trainer/supervisor may require more than the 18

months permitted by the Rehabilitadon Act for the provision of “post employment
services.” If so, the job coach will then have to be funded by the "extended services”

funding source.

*  Supponed work comemplates that the worker will require continuing follow
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along services for the life of the job. These services may be provided by the job coach,
or at some point they may be assumed by the employer as pant of the supervision the
employer provides to all workers.

4. Worksite Health/Medical Services

*  Among the persons with severe handicaps who may be capable of supponed
work placements are persons with health or medical care needs. A simple example 1s a
person who requires toileting assistance during the day.

¢ Although the assistance required is not difficult to provide, it is also not
difficult to foresee problems in the identification of the source of the assistance. Does the
job coach help? 1Is the employer expected to designate a co-worker, planVfacility nurse or
aide, or supervisor to help? Or, should another service provider be responsible, and if so,

which one?

*  For many persons panicipating in supported work, onc of the “other service
providers™ will be Medicaid. Can Medicaid be asked to pay for an aide to provide
worksite based health care? Unformnately, the answer is not clear. Medicaid has stawed
that "home health aides,” the service that would provide comparable assistance 1C a person
at home, cannot provide services in settings other than the person's home. In addition,
most insurance policies set limits on the number of home health services that will be
covered in a calendar year that are insufficient 10 address worksite health care needs.

* A1 present, the Medicaid “at home only™ restriction for home health aides has
been set aside in 8 number of individual cases in New York, but none of these cases have
involved persons who sought to have their aides provide services in a workplace.

However, no reason exists for these decisions not 10 be applicable 1o worksites.

* A lawsuit that secks to comprehensively address the problem of "at home
only” restrictions on Medicaid home health services (including home health aides, LPNs,
RNs, and therapy providers) is now pending in the federal dismict count in Connecticut.
Skubel v Sullivan is a proposed nationwide class action which seeks to eliminare all "at
home only” restrictions on Medicaid home health services. Like Medicaid private duty
nursing scrvices, addressed in the Detsel and Pullen litigation, Skubel secks a court
determination that these services are “setting independent,” thereby eliminating the potental
problem for supported workers who have worksite health care needs.

s. Communitv Services Assistance

*  Another job coach responsibility is 10 assist the person with severe handicaps,
and the person’s family, as necessary, to secure the support services from other community
providers that are needed to make the supported work setting successful. Ofien this
involves transpurtation, but it may also include securing home health services, medical
services, home modifications, eic.
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V. What Makes Supported Work An Assistive Technology Resource?
A. Introduction

¢  Supported work is an extremely important opportunity for persons with severe
handicaps, a group which most definitely includes persons who will require assistive
technology devices and services in order to participate in the warkplace. It also is true that
there will be a broad continuum of both cost and sophistication of the assistive technology
that will be required by persons participating in supporied work.

B. General m Criteri ing Fundin

*  Because supponcdworkismquimdxobeacouabmﬁvceﬁ’onnmongmagy
agencies and programs, it should be viewed as offering the most compleic array of funding
possibilities for assistive technology. Suppornied work will be a success only if states make
the commitment to ensure panicipants will have access to all the services, including
assistive technology devices and services, they may require. The broad coverage rules
governing all the other programs discussed in this manual should be made applicable to
supported work candidates, thereby making available all types of assistive technology.
Supponed employment funds can also be used for purchase of assistive technology devices

and services.

C. General Program Criteria Perceived As Funding Barriers

*  There are no express assistive technology funding barriers in the
Rehabilitation Act supporied work provisions or in the accompanying regulations.

* The supporied work program does have some potential barriers to its ability

to reach its full potential as an employment program for persons with severe handicaps,
including persons who will require assistive technology. These barriers include:

Medicaid Restictons Lack of Funding

Conflicts of Interest Lack of Basic Knowledge
Among Services Providers

Each of these polential barriers is described below.

1. Medicaid Services Restrictions

2. "At Home Only" Restrictions

»  Already discussed in this section are the potential barriers cyeated by at
home only” restrictions in the Medicaid program that impact persons who require health
care or medical assistance during the workday. Among them are those whose assistance is
related to assistive technology.
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o b. Day Treatment Restrictions

* A second Medicaid barrier arises from restrictions on the use of "day
treatment” funds. Many persons who would be successful in supported work positions
presently are in day treatment or day activity programs funded by Medicaid.

Unfortunately, the federal Medicaid program administrator, the Health Care Finance
Administration (HCFA) has continually refused to allow Medicaid funds to be used for any
vocational or even pre-vocational services.

*  The effect of this exclusion is @ waste of both the lives of persons in day
treamment, and of a meaningful percentage of the more than $100 million/year of day
teamnent funds that coulc be far better spent for the “extended services™ costs for
supported employment. In addition, because persons in day treamment are considered
"served,” the stte supported work program is stecred away from addressing the needs of

the persons who have the most severe handicaps.

2. Conflicts Of Interest Among Services Providers

*  Persons who are potential candidates for supporied work are likely to
currently be at home, with no programs, in day treatment programs, or in sheltered
workshops. Sheltered workshops are funded by the federal and state governments as a
“transitional” vocational rehabilitation setting, a place where skills can be developed and
later applied in the competitive economy. But for many persons, sheltered employment is
2 permanent, dead-end placement, where workers are paid "pennies”, rather than real

wages.

*  Supporied work was designed in pan to remove persons from sheltered
workshops and to give them opportunities to participate in real jobs. Unfortunately, many
states have given supported work responsibilities — such as job development and
placement, and employment of job coaches - 10 the same community agencies that operare
sheliered workshops. This creates an obvious financial conflict of interest.

* Here again, the barrier is created by unresponsive funding rules. Sheltered
workshops receive greater per worker funding than does supporied work. Sheliered
workshops also receive funding for as long as a worker is there, unlike the 18 months of
post employment funding through supported work, and the possibly limited funds available
for extended services. Sheltered workshops also receive compensation through the
production contracts that workers fulfill.

®*  Viewed as a whole, these three financial conflicts create disincentives for
sheliered workshops 1o allow their most productive employees 10 enter supported work.
Likewise, if extended services funding is limited, sheltered workshops have a smong
disincentive to place in supported work positions persons who will require a significant
degree of permanent worksite services, based on the foresecable lack of future funds for
extended services. This may be paricularly true for workers who require assistive

OO O OO

Outline Of Federal Laws And Rules
325 13
R 3




S
s RESNA. Technical Agsistance Project
e

technology services, such as medical care.

. State Tech Act staff should be careful 10 identify the interrelationships among
the supporied work services providers. It may be appropriate to request the staic Attomney
General 10 investigate whether sheltered workshops ties to the supported work program
violate state rules regarding the fiduciary duty of not-for-profit corporations toward the
persons they serve.

3. Lack of Funding for Supported Work

»  Like Title I VR services program, the size of the supported work program
does not necessarily bear any relation to the number of persons in the state who may be
able 10 benefit from the program. These programs are able to lirpit services based on the
size of the funds appropriated, and when it appears the funding will be inadequate, “orders
of selection” can be implemented.

*  For supporied work, funding will be Jimited at two points. First, the funds
available through the supported work program are exremely small. This will limit the
opportunity for persons to get involved in the program. Second, the opportunity for
persons to continue in the program will be limited by the extent and scope of the
“extended services” interagency agreements.

*  For example, in New York, there are financial caps (limits) on the amount of
funding available to persons in supporied work, in both the initial and extended services
phases of the program. No explanation has yet been given w0 what will happen to
individuals when the funding runs out.

. It is likely to expect that these funding limits will cause persons with the
most severe handicaps to be excluded from supported work, Cost, rather than ability
factors are likely to control placement decisions: for persons whose initial costs may be
high, and who will require long term services that extend beyond the extended services
limits, there may be no effort to develop a supporied work placement. “Why bother,” or
"why invest the funds if the return will be temporary” are foreseeable responses. The
persons with severe handicaps will simply be left in their day program, sheliered workshop,
or at home.

»  Sie Tech Act staff can ensure this does not happen by seeking a strong
policy commitment to supporied work within the various participants in the siate
government. They may seck 1o work with the state iegislature 1o provide additional funds
for extended services, and to eliminate “caps” on services. If further research is needed
prior to the commitment of staic financial resources, Tech Act staff may sponsor or seck
sponsors for evaluations of supporied work programs to determine whether, like VR
services, there are net financial gains to the state that supporns these efforts. State Tech
Act staff must become involved in policy development in regard to this program. Tech
Act staff also can take the initiative in seeking non-public funding. For example,
persuading supported work employers assume the costs of services, or to seek "projects
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with industry” grants, which may provide sufficient funding for “post” extended services

o=
a. Supplementa! Security Income Barriers

* A frequent, yet wholly unnccessary and unlawful barrier to persons with
severe handicaps who engage in supporied work is the threat that their Supplemental
Security Income (SSI) disability benefits will be denied or terminated as a result of their
participation in supported work. Many persons with severe handicaps who may be
candidates for, or participants in supported work are applicants for or recipients of
Supplemental Security Income (SSI). SSI is a federal "welfare™ benefit provided to persons

who meet 8 federal definition of "disability.”

*  Asa welfare benefit, a person’s entitlement to SSI is based on his/her
income and resources. This means that as a person’s income increases, the amount of the
SS1 benefit will decrease according to a formula set forth in the SSI rules. If income
increases above a cenain level. the person’s SSI benefit can become zero.

*  The problem for supported work is that SSI also looks at the person’s
income in relation to his/her ability 1o work, in addition to simply being an offset to the
SSI amount. Because workers in supported work arc often paid the minimum wage or
more, their income may approach or exceed the monthly sum the SSI rules apply to find a
person “sble” to work, and therefore "not disabled.”

*  The intersection of supported work and the SSI finding of “able 10 work/not
‘isablcd" occurs frequently. It may result in a notice of denial or terminaton of SSI
benefits. Despite their frequency, these notices should not be issued. Income from
supported work can legitimately be an offset of SSI benefits, but should not result in a
decision that the person is able to work or not disabled.

* Stated most simply, supported work income 1s "subsidized” according to the
SSI rules. Therefore, special rules must be applied before a determination of "ability” to
work is made. Subsidized income is not counted as income equivalent 1o that camned by a
person with no handicaps. If a person earns a dollar, but receives the equivalent to a 50
cents subsidy, the person'’s "ability” to eam is only 50 cents. If the person’s total wages
are $600 per month in supponied work, for SSI's purposes, his/her real “ability” to eam is
only $300. Although the former total would be higher than the SSI sum used 10 determine
a person is "able” 10 work and not disabled, the laner total is significantly below that sum.
Thus, as a result of the supported work subsidy, the person would be able to continue on

SSL

* Also, many persons who participate in supported work live in supported
living environments, which are paid for from a combination of the person’s eamings and
SSI benefits. These "costs” are called "impairment related work expenses” ("IRWE's"),
and also reduce the amount of "income™ eamed through supporicd employment. IRWES
will affect both the amount of the SSI benefit, and the "ability 10 work" determination.

o
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*  First, a person with IRWEs can subtract the cost of the IRWE from his/her
monthly income before their SSI benefits rate is calculated. For example a person with a
monthly supported work income of $400, with a $150 IRWE for supponed living services,
will have an income for SSI purposes of $250. The effect of the IRWE is to reduce the
person’s monthly income, and increase his/her potental SSI payment.

»  Second, IRWEs also arc part of the determination of "ability to work.”
IRWE:s are simply a different form of subsidy. A person who can earn $600 monthly, but
has IRWE's of $150 has the "sbility” to earn only $450 per month. As in the exampie
listed above, the former sum is gmaterthantthSIsumnscdwdemmineapusonis
"able* to work and not disabled, but the latter total is below that sum. Thus, as a result
of the IRWE the person would be able to continue on SSI.

*  Smie Tech Act staff can help reduce the confusion and unlawful practices
employed by the Social Security Administration in two ways. First, it can directly
intervene with the state agency which makes the first two levels of administrative decisions
under the SSI programs. The agencies have many names, but are commonly called
“disabilty determination services,” ("DD5"). A call to any Legal Services office will get
the correct agency name in the state. The Tech Act staff can inquire whether the siate
DDS is aware of the special rules applicable to subsidized income and IRWE's, and
whether it has the latest policy statements from the Social Security Administration directly

applicable 10 supporied employment.

s State Tech Act staff also may seek an interagency agreement berween the
state VR agency and the DDS, or an executive order from the Governor, 1o commit the
agency to apply the subsidized camings and IRWE rules prior to issuing decisions for

persons engaged in supporied work.

» In addition, state Tech Act staff also may organize and direct 2 widespread
education program in the state - to supported work services agencies, to state VR services
program staff, to the DDS staff, 10 Legal Services, Client Assistance Program, Protection &
Advocacy staff, and others, to ensure that no person is wrongfully denied or terminated
from the SSI roles. In some states, (e.g., New York, Pennsylvania, Illinois) the state
government pays advocates 10 Tepresent persons secking o secure or retain SSI benefits
because it results in significant savings of state public assisiance or welfare funds. Yet
many of these advocates may not be aware of supporied work, or of the subsidies and
IRWEs that accompany it

4. Lack of Basic Knowledge

*  The techniques and assistive technologies for rehabilitation of persons with
handicaps continue 10 evolve rapidly. The pace of these changes, however, is likely to be
much greater than the rat. at which they are acknowledged and applied by decision
makers. This creates a "lacl: of basic knowledge" that is likely 1o be panicularly acuic for
persons with severe impairments who will benefit from supporiec work. It is reasonable to0
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.estimau: that the gap between the development of suitable rehabilitation techniques and

technology and the frequency of their application will be greatest for persons with the most
severe impairments. For this reason, persons who with severe handicaps face significant
barriers to being given the opponunity to participate in, and to benefit from suppored

work programs.

*  To reduce knowledge gaps, and to increase the rehabilitation services options
available to persons with severe impairments, state Tech Act staff can play many roles.
For example, Tech Act staff may consider serving as a clearinghouse to the state
rehabilitation services agency for assistive technology rescarch and information; providing
or sponsoring in-service trainings for rehabilitation services decision makers; and
highlighting model supported work programs. Information can be developed through
UCPA and other organizations taking a leadership role in supporied work, research
journals, rehabilitation counselor education programs at higher education institutions, elc.

Part D. Comprehensive Services For Independent Living

L Introduction

. Comprehensive services for independent living ("independent living services”)
is a very small formula grants program available to the states to assist persons with the
most severe handicaps. ($13 million appropriated for distribution in FY 89). The program
also is known as "Title VII" or "Part A." It is found in the Rehabilitation Act ar 29

‘U.S.C. Section 796-796d; and at 34 C.F.R. Part 365.

* The independent living program serves persons at the farthest end of the
impairment continuum, beyond persons who are eligible for either Title I VR services or
supponted work. In creating the independent living services program, Congress recognized
that some persons simply have no potential for employment, but may nonetheless benefit
from vocational rehabilitation services aimed at allowing them to live more indcpendently.
Thus, instead of "employability” as a key goal, the operative concept for this program is
"enhanced independent living” (29 U.S.C. Section 796).

» The independent living program can be viewed as the broadest of all the
vocational rehabilitation programs. Its services incorporate all the Title 1 VR services, and
then adds others. Its promise is to promote community integration of persons with the
most severe impairments, which may mean community based living as an aliemative 10
institurionalization, as well as increased independence for persons living at home.

®  Perhaps the most important characteristic to remember about the independent
living services program is its potential: its purposes are broad and extraordinarily important.
At the same time, attention must be directed to the efforts necessary for independent living
to realize its potential, including interagency coordination and adequate funding. State
Tech Act staff can serve an important role by working with the state vocational
rehabilitation services agency to ensure the state independent living program provides
comprehensive services, and uses its very limited funds in the most cost effective manner
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possible.
@

. State Plan Requirements

*  To receive funding under the independent living services program, states must
submit a three year state plan that meets the criteria set forth in the Rehabilitation Act, 29
U.S.C. Section 796d, and the federal regulations, 34 C.F.R. Section 385.2 - 365.16.

. The independent living services plan can either be submitted separately, or be
pant of a "consolidated rehabilitation plan,” which combines the state plans required by the
Title 1 program, and/or the Developmental Disabilities Assistance & Bill of Rights Act (34
CF.R. Secuon 365.2(c)).

*  The state plan must be bascd on a needs assessment conducted by the state
that identifies the types of services that are needed as part of the independent living
program. The needs assessment must include services that the state proposes to provide
that will “to the maximum extent feasible,” provide "meaningful alternatives to
institutionalization” (29 U.S.C. Section 796d(a)(2); 34 C.F.R. Section 365.8).

. The state plan must explain the scope and extent of services that will
comprise the independent living services program, based on the needs assessment and other
information available to the state (29 U.S.C. Section 796d(a)(3)(A)).

*  The Rehabilitation Act requires the states to provide assurances that each
person receiving independent living services receives an JWRP, and that the services
provided are in accord with those listed on the IWRP. In addition, the Act demands that .
the state coordinate independent living services with those provided by other programs, and
which appear in the person’s "individual habilitatdon plan,” ("IHP"), or "individualized
educanon program” (IEP) (29 U.S.C. Section 796d(a)(4)). The state also must provide
assurances that it will conduct periodic reviews of each person’s IWRP in the independen
living services program (Section 796d(a)(6)).

*  The state plan must explain the cooperative agreements made by the state
with other programs, both public and private, that provide benefits and services 10 persons
receiving independent living services (34 CF.R. Secoon 365.11 - 365.12).

*  Finally, the state plan must state the "order of selection” that will be
followed in selecting persons who arc 1o be eligible to receive independent living services.
The order of selection is needed to establish priorities among persons who meet the general
criteria for eligibility, because there are insufficient funds in the program 1o meet all their
needs (34 C.F.R. Section 365.34).

*  The regulations require the order of selection to enable persons with the most
severe handicaps to be served first. This must include homebound individuals, persons not
being served by the Title I VR services program, persons who are institutionalized, and
persons who are at risk of becoming institutionalized.
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.m Individual Eligibility Criteria

*  The Rehabilitation Act defines eligibility for the independent living services
program in part by making a comparison 10 the eligibility criteria applicable to the Title I
VR services program:

services may be provided under this title to any individual whose ability to
tngage or continue in employment, or whose ability to function
independently in the family or community, is so limited by the severity of
the disability that vocational or comprehensive rehabilitation services that
arc appreciably more costly and that are of appreciably greater duration
than those vocational or comprehensive rehabilitation services required for
the rchabilitation of an individual with handicaps are required to improve
significantly either the ability to engage in employment or the ability to
function independe~ly in the family or community. Prionty of services
under this part shi’l be given to individuals not serviced by other
provisions of this Act (29 U.S.C. Section 796a(a)).

*  The federal regulations translate this statement of eligibility into three general
critena:

A. Person With A Severe Physical Or Mental Disability

*  This term appears 1o be a composite of two definidons: "physical or mental
disability” found in the Title I VR services regulations, and "individual with severe
handicaps” found in the independent living services regulations.

1. Phyvsical or Mentai Disability

» The Tite ] regulations define "physical or mental disability in the broadest of
termos:

a physical or mental condition which materially limits, contribuies o0
limiong, or if not corrected, will probably result in limiting an individual's
employment activities or vocational functoning (34 C.F.R. Section 361.1).

2. Individual with Severe Handicaps

*  The independent living services regulations define "individual with severe
handicaps” as follows:

an individual whose ability to function independenty in family or community, or
whose ability to engage or continue in employment is so limited by the severity
of his or her physical or mental disability that it has been determined that
independent living rehabilitation services are required in order to enable

 r

Outline Of Federal Laws And Rules 119

331




RESNA Technica! Assistance Project

achieving 8 greater level of independence in functioning in family or community
Or engaging or continuing in employment (34 CF.R. Secton 365.1(b)). .

B. Severe Limitation of Independent Functioning
— *  The second eligibility criterion for independent living services is as follows:

The presence of a severe limitation in ability to funciion independently in
family or community or 10 engage or continue in employment (34 CF.R.
Section 365.31(b)(2)).

C. Ability to Benefit from Independent Livin

*  The third eligibility criterion for independent living services is stated as
follows:

A reasonable expectation that independent living rehabilitation services v 7'l
significantly assist the individual to improve his or her ability to function
independently in family or community or to engage or continue in
employment (33 C.F.R. Section 365.31(b)(3)).

*  The regulations state further what is intended with regard to "improvement in
ability to function independently in family or community.” Such improvement should be
capable of being measured in funcrional and behavioral terms, looking at either
improvements in independence or maintenance of independence (against possible losses) in

any of the following areas: .
self care; shopping;
activities of daily living; housckeeping;
driving; communicanng;
using public transportation; living more independently (34 CF.R. Section
365.31(b)(3)).

*  Determinations of whether a person with severe handicaps meets these critenia
must be based on an evaluation (34 C.F.R. Scction 365.32). As pan of the evaluation
process, a8 determination must be made whether the person is eligible, and if so, for which
services. Each state is able 1o define the specific objective data are 1o be considered in the
evaluation.

*  Based on these extremely broad eligibility criteria, it is hard to imagine the
impairments of a person who would not be able to benefit from independent living
services. Some persons, though, may be denjed services, allegedly because they cannot
“benefit.” But the regulations require that any such ineligibility decision be reviewed no
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. lsagrg‘gx(z:;)lz months after the original decision was made (34 C.F.R. Section 365.33(b)(3);

*  To reach its full potental, state independent living programs must be capable
of providing the services these individuals require. The state needs assessment which is
part of the state plan requirement, but be used to define the services that comprise the
independent living program. State Tech Act staff can work cooperatively with the stae
vocational rehabilitation services agency to ensure that the state does not restrict the
independent living program in ways that will exclude needed services, or restrict funding in
ways that will exclude otherwise eligible individuals.

*  Stuac Tech Act staff also must make a carcful review of the order of
sclection in the state plan. The order of selection should be avoided, if possible, by

having adequate funding be available to the independent living progrem. If those funds are
not available, the order of selection must assure that limited services are provided 1o those
persons who are most in need: including persons who are homebound, institutionalized, or

at risk of insttutionalization (34 C.F.R. Section 365.34).
IV.  Covered Independent Living Services

A. Introduction

*  The list of possible independent living seivices is extremely broad. The
Rehabilitation Act lists 12 services that may be funded, many of which are broad
categories of services with many components. The federal regulations set forth an even
more comprehensive list of services that are available for federal reimbursement. In
addition, all the services in the Title I VR services program that may be of benefit to a
person cligible for independent living services have be2n incorporated.

* However, none of the listed services is @ mandatory component of a siate’s
independent living program. The states are free 1o include only some or all of the services
in their independent living program. Obviously, the more complete the list, the closer the
program will be 10 reaching its full potential. Equally true is that a person who requires a
service that is not selecied as part of the staie’s independent living program will not be
able to claim that service as an entitlement.

B. Covered Services

* The Rehabilitation Act states that the term "comprehensive services for
independent living™ includes:

any appropriate vocational rehabilitation service (from the Title 1 VR
services program) and any other service that will enhance the ability of an
individual with handicaps to live independently and function within the
family and community and, if appropriate, secure and maintain appropriate
employment (29 U.S.C. Section 796a(b)).

e— 000009
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*  The Act then lists 12 services that may be included in the staie independent ®

living services program:

counseling services, including
psychological, psycho-therapeutic, and
therapeutic treatment;

housing incidental to the purpose of this
section (including home modifications);

job placement services;
transpornauon;

attendant care (defined in the regulations
at Section 365.(c)(3);

physical rehabilitation services;

RESNA Technica! Assistance Project

related services;

needed prostheses and other appliances
and devices;

health maintenance;
recreatic_.al services;

services for children of preschool age,
including physical therapy, development
of language and communication skills,
and child development skills;

preventive services 1o decrease the needs
of individuals for similar services in the
future (29 U.S.C. Section 796a(b)).

*  The federal regulations expand upon this list to increase the number and

scope of services available under the program:

counseling services is expanded to include
peer counseling and advocacy services;

physical & mental restoration services are
added, which include:

physical and mental medical rehabilitation
services; dendstry services; nursing
services; therapeutic peamment, such as
PT, OT, speech, language and hearing
therapy, therapeutic recreation, drama
therapy, music therapy, and an therapy:
health maintenance; eyeglasses and visual
services; prosthetic, orthotic & other
assistive appliances and devices;

reading services, rehabilitation teaching
services and orientation & mobility
services for blind individuals, were addrd;

Qutline Of Federal Laws And Rules

interpreter services for deaf individuals,
including tactile interpretation for deaf-
blind individuals were added;

vocational and other training services,
including personal and vocational
adjustment, were added;

referral services were added;

telecommunications, sensory & other
technological aids and devices were
added,;

services to family members if necessary
for improving the individual’s ability to
live and function more independently, or
the individual’s ability to engage or
continue in employment, were added;34
C.F.R. Section 365.37(a).
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. *  Because the Rehabilitation Act and regulations do rot set forth a list of
services that are mandatory components of the independent living program, state programs
that voluntarily include more of these services will be broader, and more capable than
those that choose to include fewer services. It is possible that states will not include all
the types of services that are needed by persons who may benefit from independent living
services. The challenge to state Tech Act staff and state vocational rehabilitation services
staff is 1o convince state governors and legislators that these services must be int’uded, and
sufficient funding provided.

. The selection of services 1o be included in the state plan does haye one
important limitation. The federal independent living regulations expressly require the state
plan to asswe that

no group of individuals is excluded from service solely on the basis of the
type of disability or on the basis of age (34 C.F.R. Section 365.31(a)).

This rile makes it important for states to explain the basis for their decisions whether to
include or exclude a specific service in their state independent living plans, particularly
when the service has been identified as being needed by some persons in the state
independent living needs assessment.

V. Are Independent Living Services An Assistive Technology Resource?

‘ *  The independent living services program should be seen as a vast resource
for assistive technology. The list of covered services includes many that will support
funding for assistive technology. These services are discussed in the Titde I VR services

section of the funding manual and the presentations are not repeated here.

*  In addition, many of the services that may be considered part of the state’s
independent living services program may be covered services under another funding
program, such as Medicaid, the EHA, developmental disabilities services, etc. Some of
these programs are discussed in this funding manual as assisdve technology funding
resources. Through the state plan requirement of "intcragency agreements,” the resources
of these public funding programs should be available sources of independent living services

as well.

*  State Tech Act staff, along with the siaff of the vocational rehabilitation
services agency must review all these programs, and create the necessary interagency
agreements 1o comprehensively Jetermine how to secure the maximum independent living
benefits from the hmited funding available from each one.

*  For example, there is a substantial overlap between the independent living
goals of the Title I VR services program, Medicaid and the independent living program
under the Rehabilitation Act.  Yet the amount of funding available under each program is
very different. Because of the overlaps and funding disparities, states must make careful
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decisions as to which program should be responsible for providing which service.

*  Despite the 90 percent federal reimbursement rate, 29 U.S.C. Section 796c(b),
a state must make difficult decisions about expending the extremely scarce independent
living funds instead of far more plentiful Title ] or Medicaid funds, partcularly for
potentially expensive assistive technology. By making these decisions carefully, and with a
comprehensive view toward funding, the limited direct funding for independent living may
be “stetched” 10 reach a broader number of services, and 8 greater number of individuals.
Despite the limited Titde VII funding, state Tech Act staff should stll encourage
expenditures for the delivery of assistive technology services or at the very least advocacy
and counseling on technology funding and device choices.

*  In addition 1o Pant A, Title VII includes Parts B and C, Centers For
Independent Living. The Centers For Independent Living (CIL; Program under Part B was
established in 1978. Nonprofit agencies nationwide compete for funds by submitting
applications to the Rehabilitation Services Administration. In Fiscal Year 1991, there are
146 federally funded projects in 196 locations across the country. It is estimated that
40,000 individuals annually receive services from CILs. Centers are authorized to provide
8 broad array of services to develop the advocacy skills of persons with severe disabilites,
1o provide peer counseling and to provide training to develop independent living skills. A
growing number of CILs are directing resources to improve awarcness, access, and training
regarding assistive tcchnoiogy devices and services. It is a challenge to Tech Act lead
agency staff to involve directors and staff of CILs in the planning and development of a
"statewide consumer-responsive” system of technology-related assistance.

*  Unlike Part B which authorizes Centers For Independent Living for
individuals across disabilities, Pant C provides funding for independent living services for
older blind individuals. First funded in 1987, grants are provided 10 designated statc units
which may then make subgrants to provide services. Services which may be provided
include: low vision aids, mobility training, reader services, and other appropriate
supportive services to assist older persons who are blind to live independently. There are
28 states now receiving funding under Part C with the average grant size being less than

$200,000.

» The states currently funded under Pan C are:

Alabama Indiana New Hampshire South Dakota
Arizona Massachusenns New Jersey Tennessce
Arkansas Michigan New York Texas
Colorado Minnesota North Carolina Vermont
Hawaii Mississippi Oregon Virginia
Idaho Missouri Rhode Island Washington
Ilinois Montana South Carolina Wisconsin
li Federal
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vidual with disabilities will receive independent living services under Pants A, B, or C.
pite the limited funding, the authorization exists under all three pans to dedicate
resources 1o increase understanding, access, and funding of assistive technology devices and
services. Technology is & means to achieve independence and integration. Demonstration
and raining opparmnities should be a pant of your stare’s comprehensive independent living
services program.

% *  The National Council on Disability estimates that only one of every ten

O
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