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Prcface

During the last several years across the country, pre-
school program after preschool program has opened. In the
last seven years, the number of children attending preschools
associated with Catholic elementary schools has more than
tripled. The projections indicate that during the 1990 1991
school year over 100,000 children will be in Catholic pre-
school programs.

The astounding growth of Catholic preselool programs
may be attributed to the fact that parents have always recog-
nized the soundmss of Catholic elementary schools. Parents
know that the educational programs in Catholic schools are
sound, that the teachers care about children, and that a safe
disciplined school environment reflects ir every aspect the
ideals Jesus presents .o all in the Gospel. Parents attribute their
hopes and greatest treasures in these Catholic school pre-
school programs. These programs are their choices.

Today's society places great demands on Catholic school
principals and on the administrators and teachers in Catholic
preschools. Therefore, these educators must clearly under-
stand their responsibilides and obligations, especially as they
relate to the health and safety of the children.

The Department of Elementary Schools Executive
Committee encourages the spread and expansion of preschool
programs associated with Catholic elementary schools.
However, it also seeks to insure that all these programs are of
the highest quality.

The Deparmient of Elementary Schools of the National
Catholic Educational Association presents Catholic Preschools:
Some Legal Considerations as an aid and guide to its mem-
bers who minister to the youngest of God's children.

Sister Mary Angela Shaughnessy is well known to the
NCEA family from her previous writings which include the
two books A Primer on School Law: A Guidefor f.ard
Members in Catholic Schools and School Handbooks: Some
Legal Considerations, her bimonthly column in NCEA NOTES
and her frequent presentations at diocesan and national
convendons.
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This publication looks at law as it affects preschool
programs and those conducted by nonpublic agencies. It
examines in great derail the obligations of contract and the
requirements of supervision. Finally, the author presents
many suggestions for items that should be included in parent
handbooks. All of this is done in a most readable style. A
detailed index makes the book especially valuable for quick
reference.

August 15, 1990

Bonnie Pryor
President

Robert J. Kea ley, Ed.D.
Executive Director

Department of Elementary Schools
National Catholic Educational Association
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CHAPTER ONE

Introduction:
What is a Preschool?

Preschools have experienced tremendous growth
during the last two decades. Reasons for this unprece-
dented expansion include the entrance or return of moth-
ers into the workplace while their children are under six
years of age. In the last few years, in particular, the
increase in numbers of young children because of the
"baby boomers" families, has provided more clients for
preschool programs. Catholic schools and parishes have
responded to the need for preschools. Mmthistration of
preschools requires expertise, planning, and knowledge of
legal responsibilities and liabilities.

/. basic question that must be answered is "What is a
preschool?" Some educators and parents consider any
placement in an educational setting occurring before the
child enters kindergarten as preschool education.

Others distinguish preschool from day care by defining
preschool as an educational experience for children between
the ages of three and five. Some educators seem to
believe that preschool is whatever one defines it as. Even
the government appears unclear as to what exactly consti-
tutes preschool. A number of lawsuits dealing with the
day care/preschool dilemma contain governmental defini-
tions of preschool.

One often quoted definition comes from the Wage and
Hour Administrator, WLH Publication 1364, pp. 1-2; R.R.
51-52; A.R. 59-60:
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The term 'preschool' includes any establishment
or institution which accepts for enrollment
children of preschool age for purposes of provid-
ing custodial, educational, or developmental
services designed to prepare the children.for
school in the years before they enter the elemen-
tary school grades. This includes day care
centers, nursery schools, kindergartens, head
start programs and any similar facility primarily
engaged in the care and protection of preschool
children.
Webster's Ninth New Collegiate Dictionag (1987)

offers this definition: "Preschooler is defined as a child not

yet old enough for school" (p. 930). Some courts and

state legislatures have taken a more conservative ap-
proach day care is infancy to age three; preschool is age
three and above.

The problem presented by these definitions is obvious:
if preschool indudes everything from day care to kindergar-
ten, there is no need to differentiate levels within the
classification. States, however, have much more stringent
requirements for day care operations than for preschools.
Indeed, a survey of the statutes of many states reveals
little, if anything, on the subject of preschools. On the

other hand, most states have explicit, detailed legislation

regarding day care centers. In the past, day care centers
have been viewed as providing it custodial function, a
place for the child's physical and emotional needs to be
met when the child cannot be with parents. Today, day

care centers are definitely concerned with providing more
than physical care and hugs; the day care center of the
1990s is involved in the developmental education of its

charges.
This book concerns preschools in the Catholic school

setting. The preceding discussion is included to demon-

strate how complex an issue preschool is; experts and
lawmakers have trouble defining its parameters. It is

important that Catholic schools beginning or continuing a

preschool program define their constituencies carefully.
Traditionally, preschools have accepted children

between the ages of three and five, with adjustments maue
at the upper end of the scale for those students who do

1 1
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not enter kindergarten at age five. The focus of this book,
then, is the legal concerns of the traditional preschool in
the Catholic school setting. The philosophy of an educa-
tional institution is supposed to provide the basis out of
which all policies and procedures are developed, and all
activities are planned. A philosophy answers the question,
"What do we as Catholic educators say that we are doing
in this school?" The philosophy for the Catholic school of
which the preschool is a part must provide guidelines for
the preschool. However, the preschool should also have a
p4ilosophy within a philosophy, a statement of its particu-
lar ministry within the school.

A preschool does not exist in a vacuum within a
parish and/or school. As the next chapter will consider,
preschools are part of both the canon law and civil law
structures of the larger body of which they are a part.

Specific governance structures for preschools should be
determined before the preschool begins operation. If the
preschool is housed in the same building(s) as the elemen-
tary school and shares the physical facilities with the
elementary school, a good management argument can be
made for having one principal or chief executive officer for
the building, with the preschool administrator reporting to
the principal.

However, in these days of religious education and
youth ministry programs occupying the same space as the
parish school, there are certainly valid arguments for
program autonomy. If the preschool director is to be
independent of the school principal, areas of authority and
responsibility should be determined , if at all possible. prior
to the commencement of the preschool. Whatever the
administrative arrangements, the preschool is part of the
parish in a parish setting, part of the regional and/or
diocesan school in that setting, and part of the institution
owned by a religious congregation or board of trustees in a
school owned by one of those bodies.

Day Care: A Word (If Caution
As indicated in the discussion above, there is a real

distinction between day care (for children ranging from
infancy to three years of age) and preschool (for children
from three to five years of age.) Day care is much more

2
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stringently regulated by the states than is preschool. State

health departmcnts, rather thr. state departments of
education, are usually charged with the licensing of day

care centers.
Some Catholic institutions are calling programs pre-

schools and accepting children from infancy through three

years and above. Although a case can be made for a

preschool including children of any age, administrators

must be sure that state law pennits such use of the term

"preschool." Operating what the state considers to be a

day care center in violation of state law can carty serious
liabilities for all involved in the administration of the

program.
If children in the traditional "day care" ages are

accepted into a preschool, administrators would be well

advised to adhere to all day care requirements and to seek

day care licensing. Operation of such a program should be

undertaken only after serious consideration of all potential

liabilities and after consultation with legal counsel.

In any case, "drop in programs," in which a parent

may drop off a child for a day with no previous meeting

or discussion with the administrator, should be scrupulously

avoided.
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CHAPTER TWO

Sources qf the Law
Applied to Preschool

Preschools are subject to the same laws, both church
and civil, to which any other educational mixture within
the Catholic Church is obliged.

CANON LAW
Canon or church law controls both the existence and

continuance of Catholic schools. A Catholic school can call
itself Catholic only with the approval of the bishop. A
preschool is no exception. In cases in which the preschool
is operating within a parish without a traditional school,
the preschool itself is sullject to the bishop in matters of
faith and morals and in any other areas governed by the
Code of Canon Law.

A thorough consideration of canon law is beyond the
scope of this work. It is important, though. to understand
that there are four kinds of Catholic schools in the United
States today: the diocesan school, the parish school, the
regional school and the school owned by a separate body,
a religious congregation or a board of trustees. A pre-
school may be one of these entities or a part of such an
endty. Although most Catholic preschools at this point in
time are either parish or regional schools, a brief considera-
tion of the four types may be helpful in describing the role
of canon law in the school.

1 4
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The diocesan school, which has traditionally been

associated with secondary education, is ultimately under

the jurisdiction of the bishop. Diocesan schools are gener-

ally established by the bishop and are directly under his

authority.
The parish grade school is a second kind of Catholic

school. Grade schools have historically been supported by

parishes which are governed by pastors who are the
ultimate authority in a parish, subject only to the higher
authority of the bishop.

The regional school is a hybnd of the parish and the

diocesan school. Today it is not uncommon to see a
number of parish schools consolidating and becoming

regional schools. Governance structures take different

forms in the regional school. Whatever the administration,
the bishop maintains direct authority over the school.

The fourth type of school is one owned by a religious

congregation or other independent body, such as a Board

of Trustees. These bodies are not as directly aligned with

the diocese as are the other three types of schools. While

a parish school is part of what canon law calls the juridic

person of the parish (juridic person is the canon law
equivalent of a civil law corporation), the independent
school is a juridic person in its own right or is parr, of the

juridic person represented by the religious congregation in

that diocese.
Those who administer preschools must understand

that they operate with the same constraints and responsi-

bilities as any other educational ministry sponsored by the

Catholic Church in a diocese.

CIVIL LAW
Civil law governs Catholic schools. The four sources

of that law are Constitutional law, contract law, statutes

and regulations, and common law.

CONSTITUTIONAL LAW
Constitutional law is the main source of the law

affecting public schools. Constitutional protections are

guaranteed by the government which pledges to respect

certain rights outlined in the Constitution. Since a public

z)
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school is a government agency, it is bound to the same
Constitutional requirements that bind any governmental
agency.

The Catholic school is a private agency, and such
agents do not have to enforce Constitutional protections.
Thus, one can legislate in a Catholic school what cannot
lawfully be mandated in a public school. For example,
dress can be regulated in a Catholic school by the require-
ment of uniforms. Speech can be regulated; Catholic school
students would probably not be allowed to make state-
ments or wear buttons promoting a position at odds with
that of the Catholic Church. Such restrictions would not be
permitted in a public school because the First Amendment
to the Constitution protects freedom of speech.

The Fifth and Fourteenth Amendments to the
Consdtution protect the due process rights of individuals.
Public school students, for e:ample, cannot be dismissed
without due process protections, the minimum of which are
notice and a heariv before an impartial tribunal. After
making the appropriate request, parents and students have
the right to confront accusers, cross-examine witnesses, call
witnesses, and have an attorney present. While Catholic
schools operating from the standpoint of Gospel imperatives
would certainly meet the three minimal elements before
imposing discipline, up to and including dismissal, there is
currently rio legal stipulation that any other procedures be
required in the private sector.

In effect, a parent enrolling a child in a Catholic
school surrenders Constitutional protections because a
Catholic school is not a government entity. The same
principle applies when a parent enrolls a child in some
other private institution, such as the YMCA. When one
enters a private organization, one leaves Constitutional
rights at the door. Those rights can always be reclaimed
when one leaves the private sector; while one is in the
private institution, sources other than the Constitution must
provide protection.

CONTRACT LAW
The main source of the law for the Catholic preschool

is contract law. In its simplest terms, a contract is an

6



8 Catholic Preschools: Some Legal Concerns

agreement between two legally competent parties in which

each receives a benefit and each incurs a detriment. A
parent is legally competent to enter into a contract with a
Catholic preschool for the education of children. The

parent incurs a detriment (paying tuition, abiding by school
rules) and receives a benefit (the education of the child).

The school incurs a detriment (educating the child) and
obtains a benefit (receiving payment). In the case of a
dispute. courts will look to the language of the contracting
documents to determine the outcome. Enrollment conaacts
and parent/student handbooks are parts of the contauct. It

is imperative that these two documents be in harmony.
Chapter IV will consider handbooks in greater detail.

STATUTES AND REGULATIONS
A third source of the law affecting education, both

private and public, is statutes and regulations. Legislative

bodies, both state and federal, pass laws which bind

citizens. Perhaps the federal statutes with the most impact
on Catholic schools are those concerning discrimination.
Catholic schools may not discriminate on the basis of race,

sex (unless a single sex school), national origin, and
handicap (if with reasonable accommodation the school
could meet the handicapped child's needs).

Religious Preerence
Catholic schools may discriminate on the basis of

religion and give preference to Catholic students. If such a
preference is used, it should be clearly stated in brochures,

handbooks, and other materials. For example, a preschool

handbook might state, "Preference in preschool admission

is given first to parish members, then to Catholics from

other parishes, and, space permitting, to all others."
A word of caution is in order. Some Catholic schools

are taking the position that non-Catholics who have been

appropriately admitted to the school may be required to

withdraw if a Catholic family moves into the parish and
wants to enroll a child in a class that is already full.

Although no such situation has yet been tested in the

courts, it is likely that there will be such a test in the
future. Certainly, there are iaoral and ethical questions

1 7
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involved in such a decision. At the very least, a school
intending to require non-Catholics or Catholics from other
parishes to withdraw if a parish student seeks entrance,
should make that position very plain in its admission
materials. In effect, a parent should be told that the child
is being enrolled subject to the continuation of spaces for
non-parish and/or non-Catholic children.

Sexual Discrimination
Sexual discrimination must be avoided. Catholic

preschools cannot seek to achieve some sort of boy/girl
balance by denying admission to an otherwise qualified
student because he or she is the wrong sex for the bal-
ance.

Staff hiring procedures must be sexually neutral;
male and female applicants must be evaluated on the same
basis.

Racial Discrimination
Racial discrimination cannot be tolerated in a Catholic

preschool. To this author's knowledge there have been no
lawsuits that have reached a court of record alleging racial
discrimination in a Catholic school. Racial discriminadon
can be extremely subtle; thus, it is important that all staff
members understand the importance of racial equality and
be given at least some minimal instruction in ways to
promote racial harmony and acceptance even among very
young children.

Handicapped Discfimination
Legislation protecting the handicapped may prove

particularly problematic for the Catholic preschool. Parents
of a handicapped child may implore administrators to
accept the child and provide whatever services the school
can offer the students. What was undertaken as an
attempt to meet needs can become tragic when the school
fails to accommodate certain needs, and the presence of the
child becomes disruptive to the program. Legislation regard-
ing the handicapped requires that all otherwise qualified
individuals be given the same consideration as all other
applicants if, with reasonable accommodation on the part of

1 8



10 Catholic Preschools: Some Legal Concerns

the school, the student can function in the environment.
A school is not expected, for example, to spend hundreds
of thousands of dollars to make a building handicap
accessible. Should the administrator, with the support of
the pastor and other appropriate supenrisoly personnel,
accept a student in a physical setting that is not equipped

to meet the needs of the handicapped child, it is possible

that a court could rule that, having accepted the student,
the school is obligated to do whatever is necessary to
allow the child to function.

A preschool is very often a child's first exposure to
the Catholic educational system. It is crucial that age-
appropriate testing be done to determine the child's readi-
ness for the preschool. If a physical or mental handicap
should preclude the child's functioning in the preschool
environment, the administrator has the right and the
obligation to deny the child admission.

An administrator may wish to admit a handicapped
child subject to certain restrictions. For example, an
administrator may enter into an agreement such as the
following with a parent or parents: "We will accept Johnny
or Judy on a trial basis. lf, subsequently, it becomes our
professional opinion that this preschool is not an appropri-
ate setting for the child, you will have to withdraw hint/
her." Such an agreement should be entered into only with
the permission of the pastor and other appropriate adminis-

trators. It is strongly recommended that preschool directors

considering such agreements seek advice from the parish or
diocesan attorney. It is highly advisable that such agree-
ments be written and notarized.

State Statutes and Regulations
While discrimination presents one of the best ex-

amples of stamtes and regulations, there are others. Pre-

schools will flnd that much of their existence is regulated
by state law. States may pass statutes concerning such

areas as preschool health examinations, certification of
teachers, lunch programs, et cetera. Additionally, the state
board of education, through its superintendent or other
administrative personnel, car issue regulations which are
binding on the preschools ari:4, their administrators. A state,

.1 19



Sources qf the Law Applied to Preschool ii
by statute or regulation, mandates the teacher/student ratio
in the preschool. Barbara D. Day (1988), commenting on
early childhood programs across the United States, observes
that most preschool programs follow the standards devel-
oped in 1986 by the National Association for the Education
of Young Children. NAEYC sets a staff/child ratio of 1:10
in a group no larger than 20 children. Day reports: "It
was found in the state survey that only five states permit
staff child ratios in excess of 1:10, and some states require
lower ratios in their prekindergarten programs" (p. 24).

In the same way that staff requirements are set by
state statute or regulation, space requirements may be
mandated as well. Before beginning a preschool program,
administrators should check with the state department of
education for all applicable rules and regulations.

The state or city health department mandates sanita-
tion requirements. More stringent regulations concern the
under-three-years-old group; however, administrators could
profit immensely by reviewing rules for the younger day
care age child and incorporating as many of them as
possible into the preschool setting.

A particular health concern is disease control. Stu-
dents who have communicable diseases should not be
allowed in school. It is important that parents understand
the constraints concerning the school attendance of sick
children. Suggested policies and wording will be discussed
in Chapter IV, Content of Handbooks and Brochures.

Child Al use
One final area of statutory consideration worthy of

note here is that of child abuse reporting. All fifty states
have laws requiring school employees to report child abuse.
For example, the child abuse reporting law for the state of
Kentucky is found in Kentucky Revised Statute 199.335
(2):

Any physician, osteopathic physician, nurse, teacher,
school personnel, social worker. . . child caring personnel .

. . who knows or has reasonable cause to believe that a
child is an abused or neglected child, shall report or cause
a report to be made in accordance with the provisions of
this section. When any of the above specified persons is

20
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attending a child as part of his professional duties, he shall

report or cause a report to be made. . .

Preschool administrators should request a copy of the

child abuse reporting laws for the state in which the
preschool is located. It is of the utmost importance that all

persons, both paid and volunteer, who render services in
the preschool, be given insetvice training in the identifica-

tion of child abuse and neglect.
It is probably advisable that the. preschool administra-

tor make all child abuse and/or neglect reports so that the

same individual is reporting all situations in that school
setting. Each staff member should urderstand that, if for

some reason the school administrator refuses to make the

report, the staff member must file the report. When a
superior fails to report suspected child abuse because the

superior disagrees with the concerned subordinate, it is still

incumbent on the subordinate to file a report.
If a preschool does not have a policy of the

administrator's making all reports and an individual staff

member files a report, the individual should immediately

notify the administrator that a report has been made. it is

legally risky and embarrassing for the school when social

workers and/or police appear to investigate and/or question

a child and the admiristrator knows nothing of the report.

It is not uncommon for police officers or other officials

to come to a preschool for the purpose of examining a

child. Administrators should decide on the appropriate
procedure in this situation before it arises. Many states
require that school personnel allow such examinations and
questioning; legal counsel should be sought to determine

the law governing this situation in a given state and to
detemine an appropriate policy. If the school pennits the

examination and questioning of a child, a school official

should always be present.

Police and Criminal Checks
Many states now mandate that persons who work

with children be fingerprinted; each applicant must also

authorize a police check of his or her name for any crimi-

nal arrests and/or convictions. Preschool administrators

must insure that all such requirements are met.

0 i
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Local Codes
A few words on the topic of local (town or city)

statutes and regulations are in order. The Catholic pre-
school is bound by these statutes and regulations. An
example would be a fire code prohibiting electric lights on
live Christmas trees. A preschool teacher could not decide
to ignore the ordinance and use electric lights on live
greens. The next chapter will discuss legal problems that
can occur when negligence results in injury to a student.

COMMON LAW
A fourth source of civil law affecting schools is the

common law. Common law is basically, judge-made law; it
has not been enacted by the legislature. Rather, it is the
body of legal decisions or precedents that have been
established. in the case of the Catholic school, the English
law of private association, as developed in English case
law, often applies. This common law standard has to do
with basic fairness: how reasonable individuals can be
expected to behave with regard to each other. The com-
mon law deals with the usually accepted standards for
human behavior; these standards have been enunciated by
judges hearing lawsuits over hundreds of years. In the
United States the system of common law includes not just
all cases heard in this country but also all cases heard in
England, as the U.S. system of common law is based on
the British system.

The Catholic preschool is thus subject to the laws of
both the church and the state. The administrator is often
involved in a kind of juggling act in attempting to meet
the requirements of both canon and civil law.
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CHAPTER THREE

Tort Law: Some Legal
Considerations for the
Preschool

A fifth type of civil law is that of tort law. A tort is
a civil or a private wrong. Black's Law Diaionag defines
a tort as: A private or civil wrong or injury, other than
breach of contract, for which the court will provide a
lemedy in the form of an action for damages. A violation
of a duty imposed by gereral law. . . . There must always
be a violation of some duty owing to plaintiff, and gener-
ally such duty must arise by operation of law and not by
mere agreement of the parties. (p. 1335)

Since a tort is a wrong that is not a breach of con-
tract, the law governing tort cases in the Catholic preschool
will not be contract law but will be the same law which is
applied in the public school, tort law.

Tort suits in schools can be generally classified in four
categories in schools: (1) negligence; (2) corporal punish-
ment; (3) search and seizure, and (4) defamation.

NEGLIGENCE
Negligence is the most common of all lawsuits filed

against teachers and school administrators (Gatti and Gatti,
1980). Even though negligence is the "fault" against
which administrators must most constantly guard, it is also
the most difficult case about which to predict an accurate
judicial outcome. What may be considered negligence in
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one court may not be considered negligence in another. It

is much better, edviously, to avoid being accused of
negligence in the first place than to take one's chances on
the outcome of a lawsuit.

Courts operate on the principle, "the younger the chiW
chronologically or mentally, the greater the standard of
care." This principle means that one is expected to take
the greatest care of the very young child. For example,
one might be permitted to leave junior high school students
unattended for a short period of time for a good reason. It

is difficult to imagine circumstances in which a preschool
teacher could responsibly leave children unattended. Courts

talk about a mythical creatme, the reasonable person, and
ask, "What would a reasonable person in the same situ-
ation be expected to do?" Preschool administrators need to
insure that all preschool staff members, both professional
and volunteer, understand the legal principles of greater
responsibility for younger students and of the "reasonable
person" standard.

Gatti and Gatti (1983) have defined negligence as "the
unintentional doing or not doing of something which
wrongfully causes injury to anotraer" (p. 246). There are
four elements which must be present before a legal finding
of negligence can be made. These elements, as defined by

many legal writers, are: duty, violation of a duty, proxi-

mate cause and injury. If any one of the four elements is
missing, no negligence and, hence, no tort can be found to
exist. Since negligence is the unintentional act which
results in an injury, a person charged with negligence is
generally not going to face criminal charges or a prison
sentence.

An examination of each of the four elements neces-
sary to consdtute a finding of negligence should be helpful.

First, the person charged with negligence must have had a
duty in the situation. Students have a right to safety, and
teachers and administrators have a responsibility to protect
the well-being of all those entrusted to their care. Teachers

have a duty to provide reasonable supervision of their

students. It is expected that administrators have developed
rules and regulations which guide teachers in providing for

student safety.
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Administrators should be aware of the fact that courts
may hold them responsible for student behavior and its
consequences occurring on school property before or after
school. P:eschool administrators need to understand that
children must be supervised from the time they arrive on
the school grounds until the time they depart; if parents
pick up children and arrive late to do so, a staff member
must remain with the child until the parent arrives. Pre-
schools can certainly charge fines and impose other penal-
ties for late pick ups but, in no case, may a child be left
unattended.

The second element involved in negligence is violation
of duty. Negligence cannot exist if the administrator or
teacher has not violated the duty. Courts expect that
accidents and spontaneous acrions can occur. If a teacher
is properly supervising students in a play area, and one
child picks up an object, throws it and so injures another
child, tb i! teacher will probably not be held liable. How-
ever, if a supervising teacher were to allow object-throwing
without attempting to intervene and a student suffered an
injury, the teacher would probably be held liable.

The third element of negligence is that the violation
of duty must be the proximate cause of the injury: "The
question asked is normally, 'did the educator's action or
inaction' have a material and immediate effect in producing
the injury?" (Permuth, Mawdsley and Daly, 1981, p. 13.)
In other words, would the injury have occurred if proper
supervision had been in effect? The jury has to decide
whether or not proper supervision could have prevented the
injury and, in so deciding, courts have to look at the facts
of each individual case.

Valente (1980) commented on the concept of proxi-
mate cause:

To be proximate, a cause need not be the
immediate, or even the primary cause of injury,
but it must be a material and substantial factor
in producing the harm, "but for" which the harm
would not have occurred. (p. 351)
The case of Smith v. Archbishop 9f St. Louis 632

S.W. 2d 516 (Mo. Ct. App. 1982) illustrates the concept of
proximate cause. In this case, a second grade teacher kept
a lighted candle on her desk every morning during May in

25
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honor of the Blessed Mother. She gave no special instruc-
dons to the students regarding the danger of a lighted
candle. One day a school play was to be held in which
the plaintiff played the part of a bird and for which she
had a costume partially composed of crepe paper. While

the teacher was helping some students in another part of
the classroom, the plaintifrs costume caught fire. The
teacher had difficulty putting out the flames, and the child
sustained severe facial and upper body bums, as a result of
which she underwent several operations and painful treat-
ments. Evidence indicated that she had sustained psycho-
logical as well as physical damage and that she would
need ongoing psychological therapy throughout her lifetime.
The trial court found for the child.

Although Smith involved a second grade teacher, it is
easy to see how a similar accident could occur in a
preschool. After Smith and similar cases, most school
districts quickly outlawed open flames in classrooms.
Elementary school children, as well as younger students,
are generally not permitted to L even birthday candles

to school. Candles are probably not to be found near
preschool classrooms today. However, other items are just
as dangerous: pans of food or liquid cooking on a stove;
art or any other materials that could be ingested: heavy
furniture that could be pulled over by a young child.

The teacher in Smith and teachers who might find
themselves witnessing unfortunate accidents in circum-

stances just mentioned are not the direct causes of the
injury. The object (burning candle, hot liquid, et cetera.)
is the direct cause of the injury. Smith's teather and
others can fInd themselves as the proximate cause. In other
terms, a teacher's negligence can be the proximate cause if

he or she did not do the thing that would have prevented
the injury or did do something (put a lighted candle ear
children) that contributed to the injury. The concept of

jareseeabilio, is important in this discussion. The Smith
court of appeals found:

Negligent supervision, like any other tort, involves a
breach of a duty defendant owes plaintiff which causes
plaintiff to suffer damages. . . . To recover, plaintiff need
not show that the very injury resulting from defendant's
negligence was foreseeable, but merely that a reasonable
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person c,uld have foreseen that injuries of the type suf-
fered would be likely to occur under the circumstances. (p.
521)

The Smith case illustrates the concept of foreseeabil-
ity. The plaintiff did no: have to prove that the defendant
could foresee that a pardcular injury (plaintiffs costume
catching fire) had to occur; the plaintiff had to establish
that a reasonable person would have foreseen the injuries
that could result from having an unattended lighted =Idle
in a classroom.

In another Catholic school negligence case. Sheehan v.
St Pefer's 188 N.S. 2d 808 (Minn. 1971), a student lost an
eye as a result of a playground scuffle. Evidence indicated
that the supervising teacher had left the students unat-
tended for several minutes; fighting and rock throwing had
been in progress for some time before the snident was
injured.

In upholding a verdict against the school, the court
found that if the teacher had been present as she should
have been, the accident would probably not have occurred:

We are of the opinion that the better reasoned cases
permit recover)/ if there is evidence from which a jury
could find that supervision would probably have prevented
the accident. Under [these] circumstances, a jury could
properly find that had the teacher been present she would
have put a stop to this dangerous activity before plaintff
was stmck. (p. 871)

In Sheehan then, the court finds that the teacher's
behavior (going into the school building when she should
have been supervising) was the proximate cause of the
injury; the teacher's violation of her duty of supervision
was the proximate cause of the student's losing her eye.

Courts have recognized that there are times when a
teacher can properly leave students unattended. Cases
involving such situations have arisen, particularly in the
elementary school. Keeping in mind the principle, "the
younger the child chronologically or mentally, the greater
the standard of care," one should properly conclude that it
would be the rarest of situations in which a preschool
teacher could leave students unattended. Preschool admin-
istrators should insure that teachers understand that chil-
dren should never be left alone. In the case of an emer-
gency, teachers should understand that courts will apply
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the reasonable person standard. Preschool administrators
should anticipate possible problem situations and discuss

with the staff approaches for handling them. Because of
the age of the children involved and the potential for injury

if left alone, administrators would be well advised to insure

that at least two adults are always within calling distance.
Administrators must understand that they can be held

responsible for the actions of their teachers under a doc-
trine of respondeat superior, let the superior answer. In

determining whether the administrator is liable for the
tortious actions of a subordinate, courts might pose these
questions: has the administrator developed a clear policy
for teacher conduct in dealing with situations such as the

one which resulted in a student injury? has the admLiis-

trator implemented the policy? has he or she supetvised
teachers to make sure they are following the policy?

The fourth element necessary for a finding of negli-
gence is injury. No matter how irresponsible the behavior

of a teacher or administrator, there is no legal negligence if

there is no injury. If a teacher leaves te?..1, preschoolers

alone on a playground for a half hour and no one is
injured, there can be no finding of negligence and hence,

no P-Kt. Any reasonable person, though, can understand
that no one in authority should take risks that may result

in injury.
Most negligence cases arise in the classroom because

that is where students and teachers spend most of their

tdme. However, there are other areas that are potentially
more dangerous than the classroom and, hence, a greater
standard of care will be expected from teachers and

adminismators supervising children in those areas.
Any activity that could be categorized as a laboratory

experience is potentially dangerous. At first glance one
may be tempted to consider laboratory experiences as the

domain of science classes. But any activity that involves

using materials such as kitchen utensils or appliances could

qualify as a laboratory activity. Simple gardening or plant

growing could also qualify. Teachers and administrators
are expected to keep all equipment in working order and to

render areas used by children free of unnecessary hazards.

It is also expected that students will be given safety
instructions regarding the use of potentially dangerous
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equipment. In Station v. Travelers Insurance Co., 292
So.2d 289 (La. Ct. App. 1974) school officials were found
to be negligent when injury resulted from the use of a
science lab burner known to be defective.

Another area of potentially great hazard is found in
athletics and physical education. Preschoolers participate in
physical education activities and in structured game play-
ing. In 1982 two authors, Clear and Bagley, writing about
athletic injuries, offer timely advice to teachers at all levels
of education:

First, it must be assumed that litigation can and will
arise from each and every injury that occurs. This creates
an awareness that much is at stake. Second, it must be
believed that the only way r avoid liability for injury is to
be completely free from cause relating to it. Third, no
action can ever be taken or not taken which results in
injury to a student. (p. 185)

Administrators clearly need to take an offensive
approach with regard to hazards, particularly in the pre-
school. Teachers should understand how serious the
ramifications of student injury can be; not only can a
student suffer pain, but also the school, the teacher and
the administrator can face grave consequences if a violation
of duty results in injury to a student.

Preschool administrators need to monitor carefully all
activities and to provide instruction and orientation con-
cerning procedures to all staff and volunteer members.

In developing and implementing policies for the
preschool, the administrator must keep in mind the rea-
sonableness standard and ask, "Is this what one would
expect a reasonable person in a similar situation to do?"
No one expects an administrator or teacher to think of
every possible situation that might occur. For example, a
court would not necessarily consider it unreasonable if a
school did not have a rule prohibiting throwing chairs; the
court could expect, though, that there wculd be some sort
or rule, consistently enforced, encompassing the possibility
of such an activity such as, "Children are not to throw
objects."

Foreseeabiliol is a key concept. Should this particular
type of harm have been foreseen? No one can foresee
everything that might happen, but a reasonable person can
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assume that certain situations could be potentially danger-

ous. The teacher in Smith should have foreseen that
children might be injured by an unattended open flame;

the teacher in Sheehan should have foreseen that leaving
students unsupervised on a playground might result in

harm.
The best defense for an administrator in a negligence

suit is a reasonable attempt to provide for the safety of
those entnisted to his or her care by the development of

reasonable policies and rules. The reasonable administrator

is one who supervises teachers in their implementation of

rules. Where negligence is concerned, the old adage, "An
ounce of prevendon is worth a pound of cure," certainly

applies.

CORPORAL PUNISHMENT
Corporal punishment is perhaps one of the most

controversial topics in education today. Most states allow

corporal punishment in public schools. However, persons

administering corporal punishment which results in injury

to the student can be liable for civil torts of assault and

battery.
It is indeed rare that corporal punishment would be

found in a Catholic preschool. However, it is important to

note that corporal punishment has been construed by some

courts to mean any punitive touching. Pushing, shoving,

pulling hair or limbs, and the like can be corporal punish-

ment. Fear of lawsuits has caused some public school

districts to pass regulations forbidding teachers to touch

students.
It is hard to imagine a preschool administrator's

deciding to forbid teachers' touching of students in the

preschool atmosphere. Touching, hugging and other types

of contact are very much a part of a preschool experience.

While paranoia is certainly to be avoided, preschool admin-

istrators must insure that teachers understand what kinds

of touching are appropriate.

3o
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SEARCH AND SEIZURE
A third tort often arising in the school setting is that

of search and seizure. In the public sector, the Supreme
Court has ruled that a school official need only have a
reasonable cause to search a student's belongings (New
Jersey v. T.L.O. 105 S. Ct. 733 (1985). No cases have
been brought involving Catholic schools. It would seem
that Catholic preschool administratots should follow the
reasonableness standard from the standpoints of both civil
law and Gospel imperatives. Children are to be respected;
they are not without rights simply because they are small
and young.

Safety requires that school officials be allowed to
search students' belongings when there is a legitimate
need. Today it is not uncommon to read of small
children's bringing weapons to school. Preschool adminis-
trators may well believe that children's belongings should
be examined daily so that no problems will arise from
students' possession of dangerous items. Preschool hand-
books should contain clear statements concerning examina-
tion of student property in the preschool setting.

DEFAMA270N OF CHARACTER
Defamation is an unprivileged communication. It is a

statement about an individual to another indMdual who is
not privileged to receive it. Black's Law Dictionag defines
defamation as: {T}hat which tends to injure the reputation;
to diminish the esteem, respect, goodwill or confidence in
which the plaintiff is held, or to excite adverse, derogatory
or unpleasant feelings or opinions against him. . . A
communication is defamatory if it tends so to harm the
reputation of another as to lower him in the estimation of
the community or to deter third persons from associating or
dealing with him. (p. 375)

There are two types of defamation of character.
Slander is oral defamation; libel is written. Obviously, it is
much easier to prove libel than it is to prove slander.

Traditio., ally, only untruthful statements were classi-
fied as defamation. A leading writer on tort law, William
Prosser, (1971) has observed that defamation can encom-
pass a wide range of remarks; almost anything negative
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said about someone could be construed as defamatory since
it could affect a person's reputation or the esteem in which
the person is held.

The tnith is not an absolute defense. Several experts
have observed that truthful statements can be defamatory
(Gatti and Gatti, 1983). The tnith is a valid defense only if
the statement was made without malice.

Slander, because it is spoken rather than written, is
much more difficult to prove than is libel. Preschool staff
must be extremely pmdent in their comments to parents
about children other than the parents' own. Preschool staff
should communicate about children only to those persons
who have a legitimate, legally defensible right to know.

The numbers and kinds of records kept concerning
preschool children constitute ripe ground for lawsuits.
Parents can and do allege that both they and their children
have been harmed by what is contained in a written
record. Preschool staff members must be extremely careful
in their writing of reports and records. Any documents
must be both accurate and protective of the rights of the
individual whuse behavior is being recorded. Situations, for
example, in which a child is expelled from a preschool can
be most problematic if records of the disciplinary or other
problems are not objective and factual.

Teachers and administrators should measure what
they write against a standard requiring that what is written
be specific, behaviorally-oriented and venyable. It is
better to say, "Johnny has not yet mastered the skill of
tying his shoes," than it is to say, "Johnny is uncoordi-
nated and may never be able to tie his shoes." A state-
ment such as, "Within this two-week period, Mary Ann
has been involved in twenty physical altercations with
other students," is preferable to "Mary Ann is a real
righter. If there's a right, you can be sure Mary Ann is in
the middle of it."

Preschools often issue parent reports concerning skills
mastery by the child. Focusing on behaviorally-oriented,
objective statements will enable staff to oiler needed
information to the parent while protecting the school
legally.

32
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The following is one such checklist from a Catholic
pre-school:

Marking Code: S Satiffactool N Need Imprwement

Motor Development
1. Walks on tiptoes

2. Jumps
3. Hops on one foot
4. Balances on one foot
5. Catches ball
6. Throws ball
7. Works puzzles
8. Uses scissors
9. Holds pencil/ crayon correctly

(Campbell, 1989)

Tort law affects Catholic preschools. It is a wise
administrator who studies the requirements of the law,
makes those requirements known to staff members, and
monitors staff performance in efforts to prevent torts from
occurring in the preschool.
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CHAPTER FOUR

Contents cif
Handbooks: Legal
Protection for All

As discussed earlier in this work, preschool hand-
books, brochures and advertising materials can be viewed
by a court as part of the contract between the preschool
and the parent. It is imperative that preschool administra-
tors and their superiors insure that all communications
concerning the preschool be accurate and factual. What
cannot be provided should not be promised or even sug-
gested.

Many preschools are located in elementary school
buildings. The preschool can be legitimately seen as part
of the school with which it coexists. In such a situation,
the preschool handbook should be in harmony with that of
the elementary school. Differences will exist, but there
should be no substantial disparities except those required
by age and program differences. (For a detailed discussion
of parent/student handbooks in the elementary sc000l,
readers are directed to the author's work, School Hand-
books: Some Legal Considerations published by the NCEA
in 1989.)

The preschool handbook binds both the school and
the parent. Parents enrolling children in the preschool
should be required to sign a statement that they have read
and agree to be governed by the handbook. If a parent
cannot or will not sign the statement, his or her child
should not be admitted to the preschool.
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Pl?.ESCHOOL PARENT HANDBOOK
The remainder of the chapter will be devoted to an

outline of items which should be included in a parent
handbook for the Catholic preschool. The checklist which

follows may help the preschool administrator judge what is
needed in the preschool parent handbook and what specific

additions, deletions, and/or revisions would strengthen a
handbook already in use.

What Should a Preschool
Have Concerning?

What Does My
School Need?

Philosophy/
Goals

Admission
Polcies

Academic
Policies/
Curriculum

Communication

Discipline
Code

Field Trips

Health and
Safety

Emergency
Procedures

Nutrition

Single Parent/Other
Relative Considerations

Visitors

School's Right to Amend
Parent(s) Signed Agreement

t)
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Philosopfiy/Goals
The philosophy answers the question, "What do we

as Catholic educators say that we are doing in this pre-
school?" Thf preschool's philosophy should be similar to
that of the elementary school or parish in which it is
located, with appropriate distinctions because of age differ-
ence. A preschool's philosophy should tell parents what
the school and its staff believe about children and how
they learn.

Goals and objectives are the ways a philosophy is
"fleshed out." The following is an excerpt from the hand-
book of an early education center located in a Catholic
university:

Spalding University's unique Early Education Center
provides an integreted approach to [education], addressing
the intellectual, emotional, physical and social aspecm of
children 3 to 5 years of age. This center offers a complete
educational program of skills development, creative growch
and social integration, with no regard to race, creed,
religion or econoinic level. (V. May, 1989)

Oljectives
We believe that it is the responsibility of the Early

Learning Center to:
1. Realize that children must be tTeated as individuals.
2. Guide, protect and encourage children to learn at

their own rates.
3. Provide activities that are flexible for both large and

small groups.
4. Provide materials for learning that relate to each

age group.
5. Provide informal '1 to parems concerning the

welfare of the child and activities in the school
environment.

6. Meet all state and local requirements.
(V. May, 1989)
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Admission Policies
The bases for admission must be clearly stated. If

tests ate required. the handbook should explain what tests
are given and how the results are used in admission

decisions.
A statement that the school does not discriminate on

the basis of race, sex, national origin, handicap (if student

can function in the environ,-.aent), and religion, if appropri-

ate, should be included.
Fee requirements and policies regarding refunds should

be stated.
A simple, step-by-step admission process should be

outlined. The following is taken from the handbook of a
preschool located in a Catholic school:

Children will be admitted into the program on a first-
come, first-sewed basis, depending upon available space in
the program for your child's age level. Children attending

all day (full-dme) have preference.
Steps:
1. Parents visit the center with the child before
applying.
2. The Director holds an interview with the
parent(s), and upon request, will provide the
necessary forms for registradon.
3. The Parent Handbook will then be discussed and
given to the parent(s).
4. The parent must complete all registration forms,

have the child's doctor rill out the medical
form, and pay the registration fee and deposit.
5. Acceptance is finalized after a two-week
probationary period. The Director may require
the parent(s) to withdraw a child if, in his/her
opinion, placement in the preschool is not in
the child's and/or the preschool's best interests.
(Vieira, 1989)

Academic Policies/Curriculum
This section should tell parents about the curriculum

the child will experience. If there is a state-mandated
preschool curriculum, the Catholic preschool should try to
follow it so that the school's legal status will not be
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compromised. Types of activities should be outlined for
parents. A list might include: games, art, field trips, play,
language development exercises, instruction in rudimentary
foreign language, physical fitness exercises, handwriting
and others.

This author knows of no state which mandates that
all children attend preschool. Therefore, there are no
stringent requirements of "passing preschool" before mov-
ing to kindergarten. When the preschool is housed in an
elementary school which contains a kindergarten, students'
meeting of preschool standards may be important in
obtaining admission to the kindergarten. In any case, the
preschool administrator would be well-advised to include in
the parent handbook a list of those skills which should be
mastered before a student is recommended for kindergarten.

Communication Code
Parents should be told how and when the preschool

staff will communicate with them. For example, many
preschools require the parent or the parent's designate to
deliver the child personally to the teacher and to report any
situations of which the school should be aware. A short
written report concerning behavior, moods, achievement
may be given parents at the end of the day.

Regular conference times should be noted. Procedures
for making longer appointments should be outlined.

Discipline Code
Parents have legal and moral rights to know what

will be expected of their children in the way of behavior.
Preschool administrators have the responsibility to protect
their programs, institutions and students from the problems
that can result from serious behavior problems. Parents
must understand that attendance at a preschool is a privi-
lege, not a right. Parents must cooperate in insuring that
their children behave in a manner appropriate to the
preschool setting.

Preschool handbooks should contain a statement
concerning the kind(s) of discipline that will be imposed
upon preschoolers. A clear statement of disciplinary
procedures utilized in the preschool should be given. One

'3 s
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preschool offers a simple explanation of procedure:
Discipline
I. Steps for correcting behavior

A. Child sits near teacher
B. Teacher provides another activity for child
C. Teacher changes tone of voice
D. Child is placed in time out area for a short

period of time
E. Good behavior is reinforced

II. If problems persist, a parent/director/child
conference will be held. ( V. May, 1989)
Parents must understand that continuing serious

behavior problems can result in the child's dismissal from
the preschool. Therefore, parents need to be told in the
preschool handbook that such a possibility exists. One
preschool handbook offers an excellent explanation of the
procedures that will be followed before a student will be
dismissed from the preschool:

Procedure/or Expulsion from the Program
I. When a behavior problem occurs in the classroom,

"Time Out" (2-3 minutes of sitting quietly away
from the group) is given to the child, then appro-
priate behavior is discussed. The staff will remind
the child of the rules and allow the child to join
the group.

2. Regular behavioral problems are reported to the
parent(s), and they are asked to help correct the
situation. A written warning may be given to the
parent(s) with the approval of the director.

3. The problem is related to the Director.
A. A conference will be held between the parent(s)

and the director to develop a method of treat-
ment for the problem and/

or
B. The director offers names of appropriate local

support services to the parent(s).
C. Written warning may be given to the parent(s)

at this time.
4. After the above procedure has been followed, a

child may be removed from the program if:
A. The child poses a threat to self, staff or other

children in the program.
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B. The child behaves in manner that is difficult to
manage in a large group.

C. The child or parent(s) uses abusive language or
threaten other children or staff.

D. The child or family continue to act against
preschool policies as explained in the parent
handbook.

E. The director's professional judgment is that the
child can no longer function effectively in the
program and/or the program is being adversely
affected by the child's presence.

5. It is the policy of the preschool to notify the
parent(s) of a child with a written warning letter
when infractions of policies occur and to hold a
conference to discuss the problem before a child is
removed from the program. However, some
situations may occur that jeopardize the welfare of
the children and/or staff. The director reserves the
right to dismiss a student immediately if such an
incident occurs.

7 . A parent may appeal a decision made by the
director by filing a written grievance with the
school principal. (Vieira, 1989, p.9)
Preschool administrators may fear that a statement
such as the one above will cause parents to hesi-
tate to enroll their children. The safety of all
children must be a paramount concern; the pre-
school administrator should stress that fact in a
pre-enrollrnent interview.

Whatever the manner of presentation, due process
demands that parents understand school rules and the
consequences, including expulsion of the child, for behavior
problems that interfere with the well-being of others.

Preschool administrators, like all school administrators,
must insure that students and their parents are treated in a
manner consistent with the requirements of civil law and
the demands of the Gospel. The rudiments of Christian
due process must be met: notice (the parent and the child
are told what the child has done or is accused of doing),
hearikg (parent and/or child is allowed to present the
child's side of the story); before an impartial tniwnal
(courts assume that school administrators are impartial and



31 Catholic Preschools: Some Legal Concerns

will act in good faith). An avenue for appeal (such as the
one described above which allows an appeal to the building
principal) should be in place.

Field Trips
Field trips can pose many dangers for the preschooler.

Although most accidents occur in classrooms because
children spend most of their time there, off-campus activi-

ties pose greater dangers. Thus, preschool administrators
must take the utmost care in the planning and conducting

of field trips.
Faced with the potential for lawsuits arising from field

trips, many school attorneys are advising school adminis-

trators to discontinue offering them to students. Such a
policy is surely the safest legal course. Educators, how-

ever, know that all activity is dangerous, but that educa-
tion requires exposure to the world outside the classroom.

At the very least, preschool administrators should be

sure that every field trip has an educational purpose. Since

preschoolers are very young, it is not difficult to find an
educational purpose in most off-campus activities.

In planning for preschool field trips, administrators
should bear in mind the previously mentioned princspie,
"The younger the child chronologically or mentally, the

greater the standard of care." Inherently dangerous activi-
ties should be avoided. Parents must be informed of any

potential dangers. Field trip permission forms should be
required for all field trips.

It is possible to use a standard form giving "blanket"

permission for field trips during the year, provided the trips

are all to U. same place. For example, if there is a park
across from the school, a parent might be asked to sign a
form giving permission for the child to go with his or her

class to the park whenever the class goes to the park.
For all other trips, separate permission slips should be

used. The following format or a similar one is strongly

suggested:
I/We, the parent(s)/guardian(s) of

request that the school allow my/our son/daughter to
participate in (insert activity/). We hereby release

and save harmless the school of
and any and all of its employees from any and all

41
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liability for any and all harm arising to my/our
son/daughter as a result of this trip. (Shaughnessy,
1989, P. 47)
If both parents have custody, then both shoudd sign

the permission form. If one parent is out of town or
otherwise unavailable, that fact should be noted on the
form.

As far as possible, school buses and/or leased buses
should be used for field trip transportation. Because of
potential liabilities, the use of private cars should be
avoided. In actuality, there are occasions in which private
cars are the only possible form of transportation. If private
vehicles are used, parents should sign a separate statement
on the field trip form agreeing to the mode of transporta-
tion.

if parents are driving private automobiles, they should
be told whether the school has insurance covering them in
the event of an accident. If there is no school coverage,
parents should understand that they can be held personally
liable in the event of an accident. It is advisable to ask
parent volunteer drivers to furn!Ih the preschool adminis-
trator with proof of possession of insurance. The same
cautions apply when teachers use their own cars. Thus,
the use of teacher cars should be avoided.

Preschool administrators should consult with their
insurance carrier concerning coverage for field trips and for
any special requirements of the policy or company. For
example, it is not uncommon for insurance carriers to
require that volunteer drivers be at least twenty-five years
of age. Since it is entirely possible that some parents of
preschoolers are une,,lr twenty-five years of age, adminis-
trators need to unaerstand the parameters of the insurance
policies and to see that those parameters are met. It

should be noted, however, that restrictions concerning
parent volunteers may not be identical to those for paid
staff. It is possible that preschool teachers will be under
twenty-five years of age; the twenty-five year age restric-
tion may not apply to them.

The ratio of children to adult chaperons for off-
campus field trips should be stated in the preschool hand-
book. Many experts recommend one adult to every ten
children in the primary grades. With preschoolers one

4 2
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adult to evety five children would be an advisable policy.

Preschool administrators must insure that parent
volunteers understand their duties. A brief orientation
should be held before each trip begins. It is highly advis-
able to have written directions for every trip.

A student who does not have a signed permission slip

should not be allowed to go on the trip. Parent phone
calls should not be accepted in place of the signed form.

A non-standard form such as a handwritten note stating
"Johnny can go with you today," should not be accepted
as a parent could always maintain that he or she was not
aware of the true destination. To help avoid these prob-
lems, administrators ma :,. wish to include a sample form in

the preschool handbook. Parents who have forgotten or
mislaid the proper form can then copy the appropriate form

from the handbook.

Health and Safev
Although health and immunization forms are required

for admission to preschool programs, it is advisable to state
again what forms are necessary and what updating of
information is required for continuance in the preschool
program.

A policy should be included which states that children
who have any sort of communicable disease will not be

permitted to attend the preschool. Procedures for contacting
parents of children exhibiting signs of illness during the
school day should be clearly explained.

Procedures for dispensing medication must be outlined.
Prescription medicine should be administered only when the
medicine is in a prescription container with the child's
name on it. Dispensing of both prescription and non-
prescription medicine should require written permission
stating the dosage and time(s) of day when medication
should be given.

Types of toys which will not be accepted must be

listed. Many preschools do not allow any kind of toy
weapon. A statement in which the director reserves the

right to determine the appropriateness of the toy should

be included.
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Emergency Procedures
The handbook should explain how parents will be

contacted in the event of an emergency, illness or other
problem. Parents should be called at home and/or at work.
If the parent cannot be reached, emergency contacts
indicated by the parent on the emergency or registration
form should be contacted. The absolute minimum of
emergency contacts permitted should be two.

It is a good idea to include a disaster plan in the
handbook. For example, should the building housing the
preschool be evacuated, where will the children be taken?
flow can the parent(s) contact school officials in the event
of evacuation?

Nutrition
Handbooks should include some information concern-

ing the importance of good nutrition. If parents are re-
quired to provide breakfast and/or lunch for a child, sug-
gestions as to appropriate food choices should be made. If
the preschool provides meals and/or snacks, the types of
foods should be discussed. Menus should be posted in the
preschool classroom or otherwise made available to parents.

Acceptable snack and/or "treat" items should be
stated. Administntors must provide dear instructions as to
what will be accepted as birthday treats. For example, will
such foods as candy, cookies, cake and the like be ac-
cepted? Or are parents expected to provide more nutritious
treats and/or non-edible items, such as small favors?

Single Parent/Other Relative Considerations
Preschoolers are particularly vulnerable to disputes

between parents. It is not uncommon for a separated or
divorced parent to instruct the school that the other parent
is not to be allowed access to the child. Since the law
holds tht non-custodial parents do not cease to be parents
when they no longer have custody of their children, it is
important that preschool administrators include in hand-
books the policies and procedures of the preschool with
regard to non-custodial parents.

One of the most sound legal procedures is for the
school to require that all divorced parents furnish the

4 4



3'3 Catholic Prachoolc: Some Legal Concerns

school with a notarized copy of the custody section of the

divorce decree. This informanon will enable the school to
determine when, if ever, a child can be released to a non-
custodial parent. (For example, some non-custodial parents
have weekend visitation rights. It may be entirely appro-
priate for the parent to pick up the child at the preschool

on Friday afternoon.) If there are questions, the preschool
administrator should, of course, contact the custodial

parent; if in doubt as to the appropriate course of action,

the school or diocesan attorney should be consulted before

any action is taken.
The Buckley Amendment, also known as the Family

Educational Rights and Privacy Act, gave parents the right

of access to student records. Although no court of record

has yet heard a case involving Catholic schools and pa-
rental rights of access to records, this author believes
Catholic schools would be well-advised to follow the
requirements of the Buckley Amendment. A statement
such as the following could be included in the preschool

handbook:
This school abides by the provisions of the Buckley

Amendment with respect to the rights of non-custodial
parents. In the absence of a court order to the contrary, a
school will provide the non-custodial parent with access to

the academic records and to other school-related informa-

tion regarding the child. If there is a court order specifying

that there is to be no information given, it is the responsi-

bility of the custodial parent to provide the school with an

official copy of the court order. (Shaughnessy, 1989, p. 61)

Such a statement puts the parent on notice. Of

course, the preschool will do everything within its power to

protect the child and the custodial parent. But parents

must understand that the burden of notifying the school of

changes in custody status is theirs.
Other relatives can sometimes provide a problem for

the preschool. Only parents, and those they designate,

should be allowed to discuss the child with school officials.

This requirement applies to aunts, uncles, cousins, and

grandparents. Relatives sometimes wish to give information

and sometimes, particularly if a divorce or separation is

pending, to obtain infonnation. All such relatives should

be referred to the preschool administrator who may listen

4 "-
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to comments but who should not provide any information
to the relatives without the consent of the parent.

ViSitors
Preschools should, as far as possible, have an open

door policy with regard to parent visits. The plethora of
child abuse cases brought against preschool providers
should indicate to administrators the importance of avoiding
even the slighwr hint of impropriety.

Parents should always be welcome. The school may
make regulations regarding non-interference with other
children and with the preschool program, as these are
appropriate. Conversely, preschool administrators should
insure that only parent visitors or their designated repre-
sentatives are Mowed in the preschool unless on appropri-
ate official business; in such a case, the visitor should be
accompanied by a school official at all times.

School's R4tht to Amend
it is always advisable to add a provision stating that

the preschool administrator and/or the school retains the
right to amend the handbook for just cause and that
parents will be promptly notified in writing if changes are
made.

Parent(s)° Signed Agreement
For the protection of both the school and the parent,

parents should be asked to sign a statement such zs, "We
have read and agree to be governed by this handbook."
Such a sratement can help to avoid problems that could
arise if parents state that they did not know such a policy
or regulation existed.

A preschool would be well advised to refuse to admit
a child until such a signed agreement is submitted. Since
a handbook is part of the contract existing between the
school and the parents, it is legally wise to insure that the
parent has read the handbook and has agreed to be
bound by it provisions.
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A FINAL WORD
Jesus said, "Suffer the children to come unto me."

Catholic preschools have the opportunity to lead little
children to Jesus. Lessons learned in the early, formative
years of preschool will be the seeds of adult life and faith.

The law is a parameter inside which the Catholic
preschool, like all other schools, operates. The Gospel
demands that we "render unto Caesar the things that are
Caesar's and unto God the things that are God's." The
Catholic preschool is one of the first places outside the
home where children learn responsibility and experience
love outside the home. The privilege of sewing in a
Catholic preschool is an awesome one. In an atmosphere
in which children are protected and nurtured, in which
their good is uppermost in the minds of adults, there can
be little doubt that the demands of both the Gospei and
civil law are being met.
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