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. Preface

This Handbook for Contracting with Nonpublic Schools for Exceptional Individuals is
intended to serve as a basic guide to effective practices in the use of contracted nonpublic
school or agency services to provide a free appropriate public education to eligible handi-
capped children. It is not intended to serve as a legal analysis of all laws and regulations
which affect contracted special education and related services in California. Except where
statutes or regulations are referred to or form the basis of any statement, this information
is merely exemplary and compliance is not mandatory.

This handbook is also not intended to serve as a sole resource for field professionals in-
volved in the provision of special education and related services to eligible pupils. Rather, it
is designed to assist public and nonpublic school or agency professionals in their common
understanding and effective use of the contract process to appropriately serve pupils and
their families.

Public and private professionals working together can be very effective in providing excel-
lent services to handicapped children. Without this necessary partnership between profes-
sionals, parents and children are deprived of the cooperation they deserve in their search
for an appropriate program.

This handbook is also intended to provide guidance on the effective and appropriate use of
contracted special educati, . and related services pending the completion of several
changes in law, regulations, and state policy advisories issued to the field. Therefore, it is
anticipated that several areas and procedures described in this handbook may be subject to
change.

Finally, this handbook is designed by its loose-leaf format to accommodate changes in both
state and fcderal laws, regulations, and policies which tequire further clarification to public
and nonpublic school and agency field professionals. It is hoped that these updates for fur-
ther clarification can be completed with the same level of public and private sector part-
nership and cooperation which made this document possible.

SHIRLEY A. THORNTON PATRICK CAMPBELL
Deputy Superintendent Director, Special Education
for Specialized Programs Division
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ALLAN SIMMONS
Administrator, Compliance

Assistance Services
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Introduction

Contacting for the provision of special education and related services for exceptional
pupils in California nonpublic, nonsectarian schools (NPS) and agencies (NPA) is made
under three basic provisions of law:

o Eligible pupils are those for whom aa Individualized Education Program (IEP) Team
determines that there are no other appropriate public school programs available that
meet the pupils' needs, as specified by the IEP.

o Each placement is made through a contact between the local education agency (LEA)
making the placement and the appropriate NPS or NPA.

o The nonpublic school or agency must be certified by the State Department of
Education.

Since the enactment of the Master Plan for Special Education in 1980 by Senate Bill
1870 (Rodda), special education and related services provided by nonpublic schools and
agencies have served an integral role in the full continuum of special education and related
services available to districts, county offices of education, special education local plan
areas, and parents.

Consistent with both federal and state !aws, the role of contracted nonpublic school and
agency services continues to be one of the options of last resort for the LEAs meeting the
federal mandate to provide a free appropriate public education to all eligible exceptionai
pupils in the state.

When the three basic provisions of law are met in considering a nonpublic school or
agency placement through the development of the pupil's individualized education
program (IEP), the contracted services provided by the NPS/NPA are considered a free
appropriate publicly provided education by the local education agency.

As cir.ages in both public and nonpublic school/agency personnel occur, there is a
continuing need to provide training and technical assistance for such personnel to ensure
their conformance to federal, state, and local requirements for the appropriate use of
contracted special education and related services provided by California state certified
nonpublic, nonsectarian special education schools and agencies.

As numerous state requirements have been modified in the appropriate use of contracted
NPS or NPA services since the original enactment of the Master Plan, it was essential
that the state provide leadership in providing field technical assistance and a Handbook
for Contracting with California Nonpublic, Nonsectarian Schools and Agencies to
Provide Special Education and Related Services to Exceptional Individuals for both
public and nonpublic school and agency professionals.
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The purpose of such a handbook would be to provide a procedural guide on how to ap-
propriately provide contracted special education and related services to exceptional indi-
viduals with state certified NPS/NPA.

Furthermore, the objectives for this handbook are: (1) to clarify existing legal require-
ments concerning the appropriate contracted use of NPS/NPA to serve exceptional pupils
in California; (2) to clarify provisions regarding the state certification of nonpublic,
nonsectarian schools and agencies; (3) to clarify provisions relating to state
reimbursement of the contracted cost of tuition for a nonpublic school or agency placement,
including, but not necessarily limited to, "extraordinary" circumstances under which
placement may be required to include educationally necessary related services.

The Handbook's Development

In the spring of 1989, the California Association of Private Specialized Education and
Services (CAPSES) submitted a proposal to the State Department of Education, Special
Education Division, to implement the development of the handbook. More specifically, the
objecdve of the proposal was as follows:

Objective: That the Department develop, adopt, and publish a hand-
book through the efforts of a field working committee composed
of State Department of Education staff, local districts, county
offices, and nonpublic school and agency representatives
throughout the State.

Collaborative discussions between public and nonpublic school professionals in southern
California o: er the need for such a handbook had been occurring regularly prior to the
submission of the project proposal. It w_s proposed that the model of the existing south-
ern California committee of LEAs and nonpublic school representatives, who had already
begun efforts to develop a handbook, be replicated to include similar working efforts in
northern and central California.

Since the efforts in southern California had already resulted in a written draft of a pro-
posed handbook, developed by the Orange County Department of Education, it was felt
that planning for such expanded discussions in selected areas where difficulties in
NPS/NPA contracting are frequently addressed by the Department would be less cumber-
some and time consuming to complete.

It was felt that the handbook must also be brief and easily read, while addressing the di-
verse issues and questions relating to specific contractual policies and procedures for
nonpublic school and agency special education services. Therefore, this handbook was de-
veloped in a three-ring, loose-leaf format with brief descriptions of law or recommended
best practice for effective field use.

Wayne K. Miyamoto, contracted Executive Director for the California Association of
Private Specialized Education and Services (CAPSES), served as the Project
Coordinator. As such, he assumed responsibility for co, -dinating meetings of the field

5/90 - 2-
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working committees and writing the proposed handbook, using the input and review of the

41 field working committees and editorial guidance provided by the Department.

Timeline of Project Activities

Approximately ten full-day meetings with field working committees throughout the state
were planned, with the expectation that a draft of the proposed handbook could be final-
ized for publication not later than October, 1989. The following timeline of project activi-
ties was developed for the completion of the handbook:

April 1May 31, 1989: Literature review and coordination with state organizations
concerned with special education programs in California and the appropriate use of
nonpublic school and agency programs to serve exceptional individuals.

June 1, 1989: Final selection of members of the project field working committee, with
southern, central, and northern California representatives or public and nonpublic school
professionals who are directly involved in nonpublic school or agency contract
placements. Finalize the contents and scope of the handbook.

July 1, 1989: Submi f. first comprehensive written draft of the proposed handbook for
administrative, program, fiscal, and legal review and input by the Special Education
Division and other divisions of the California State Department of Education, as neces-
sary, the State Advisory Commission on Special Education, and interested California
local educational agencies.

September 1, 1989: Submit final draft of the proposed handbook to the Special
Education Division and other divisions of the California State Department of Education,
as necessary, based on the input received in the prior 60 days.

Acknowledgments

The Project Coordinator and the California State Department of Education thank the indi-
vidual members of the project field working committee and the staff of the Department for
their insight and assistance in making this handbook a reality. A list of the members of
the project field working committee follows.

Special recognition is also given to Michael Byrne, whose leadership and initiative in de-
veloping an initial draft of the Guide to NPSINPA Services was responsible for establish-
ing the need for this project.
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Chapter 1

Overview of Requirements for Nonpublic, Nonsectarian
Special Education School and Agency Services

California nonpublic, nonsectarian special education school and agency services are gov-
erned by legal requirements of federal and state laws and their implementing regulations.

The federal implementing regulations for the Education of the Handicapped Act of 1975
(20 U.S.C., Sections 1400 et seq.) specify requirements for state and local educational
agencies to ensure the equitable participation of eligible handicapped children enrolled in
nom, iic elementary and secondary schools when an eligible handicapped child is:

kl) Referred and placed in a nonpublic school by a state or local educational agency in
order to receive a free appropriate public education; and

(2) Not referred or placed in a nonpublic school by a public education agency. [See
Appendix B.]

Federal Revirements Relating to Children Placed
in Nonpublic Schools by Public Agencies

Implementing regulations for PL 94-142 require that before a public agency refers or
places a handicapped child in a nonpublic school or facility, it must:

o Initiate and conduct a meeting to develop an IEP for the pupil as if he or she were
enrolled in a public school proggam.

o Insure that a representative of the nonpublic school attend the IEP meeting.

o Use other means to ensure the participation of the nonpublic school, which include
individual or conference telephone calls.

After a handicapped child enters a nonpublic school, meetings to review and revise the
child's individualized education program (IEP) may be initiated and conducted by the pri-
vate school at the discretion of the public agency.

If the nonpublic school or agency initiates and conducts the IEP mcting, the local educa-
tional agency is responsible to ensure that the parents and a representative of the LEA
attend the meeting.

Even if a nonpublic school or agency implements the pupil's IEP and has the delegated
authority to review and revise the IEP, responsibility for the pupil and compliance rests
with thc contracting local educational agency. [34 CFR 300.347 et seq.]
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Federal regulations further specify that the state ensure that a child placed in or referred
to a nonpublic school or facility by a public agency:

(1) Is provided special education and related services according to an individualized
education program at no cost to parents at a school or facility which meets the
standards that apply to state and local education agencies; and

(2) Has all the rights of a handicapped child who is served by a public agency. [34
CFR 300.401]

In order to implement these requirements, the state educational agency is required to:

(a) Monitor compliance through procedures such as written reports, on-site visits, and
parent questionnaires;

(b) Disseminate copies of applicable standards to each nonpublic school and facility to
which a public agency has referred or placed an exceptional pupil; and

(c) Provide an opportunity for those nonpublic schools and facilities to participate in
the development and revision of state standards which apply to them. [34 CFR
300.402]

If an eligible pupil has available a free appropriate public education, as outlined by an IEP,
and the parents choose to place a child in a nonpublic school or facility, the LEA is not re-
quired to pay for the child's education at the nonpublic school or facility. The LEA may,
however, make services available to the pupil under procedures outlined in Appendix B.

Disagreements between a parent and an LEA regarding the availability of an appropriate
program for the pupil, in addition to the question of financial responsibility, are subject to
due process procedures outlined in federal and state implementing regulations.

State Statutory Role of California
Nonpublic, Nonsectarian School and Agency Services

Since prior to the implementation of the California Master Plan for Special Education in
1980, nonpublic special education school and agency service alternatives have served an
integral role in California's efforts to meet the federal mandate of the Education of the
Handicapped Act in providing eligible children with a free appropriate public cducation
according to their individual needs.

Through enactment of the Master Plan for Special Education by Senate Bill 1870 (Rodda),
Chapter 797-1980 Statutes, the role of nonpublic, nonsectarian special education school
and agency programs serving exceptional pupils in California. was specified in several
provisions of Part 30 of the California Education Code. Some of the major provisions of
state law relating to the role of NPS services include, but are not necessarily limited to,
the following:

5/90 1-2
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o Legislative intent which specifies that educational programs are coordinated with
other public and private agencies, including preschools, child development programs,
nonpublic nonsectarian schools, regional occupational centers and programs,
postsecondary and adult programs for individuals with exceptional needs. [Section
56001(k)]

o Requirements for the Superintendent of Public Instruction to promote innovation and
improvement in the field of special education at public and nonpublic, nonsectarian
school, district, county, and state levels. [Section 56361(d)]

o Requirements which specify that each district, special education local plan area
(SELPA), or county office ensure that a continuum of program options be available to
meet the needs of exceptional individuals for special education and related services.
Additionally, other provisions of that Section further specify that "Nonpublic,
nonsectarian schooi services pursuant to Section 56365" are included in the continuum
of program options which must be available to exceptional individuals. [Section
56361(d)]

o Legislative intent specifies that the role of the nonpublic, nonsectarian school be
maintained and continued as an alternative special education service available to
districts, special education local plan areas, county offices, and parents. [Section
56366]

o Requirements which specify that no contract for special education and related services
provided by nonpublic, nonsectarian school or licensed children's institutions be
authorized for state reimbursement unless such schools or institutions are certified by
the California State Department of Education. [Section 56366(c)]

Since implementation of the Master Plan, the role of nonpublic special education school
and agency programs has continued to focus on appropriately meeting the unique needs of
students for whom there are no other appropriate public school programs available.
Education Code requirements specify that nonpublic school and agency services must be
provided under a contract with the district, special education local plan area, or county of-
fice to provide the appropriate special education facilities or services required by the ex-
ceptional individuals when no appropriate public education program is available. [Section
56365(a)]

Considering the needs of pupils who are enrolled in nonpublic school or agency programs
to receive a free appropriate public education, several nonpublic school and agency pro-
grams are also approved and utilized by other state and local public noneducational agen-
cies in California. Depending on the location of particular counties or regions in the state,
several programs are concurrently approved to provide specific noneducational services
with state and local departments of mental health, social services, probation services,
health services, and developmental services.

In recognition of the specialized role of nonpublic school and agency programs in meeting
the diverse needs of California exceptional individuals, the Legislature enacted later laws
which further maintained such service options for appropriately serving exceptional pupils.
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Some of the major legislative efforts include the following laws which specify a role for
nonpublic special education school and agency services:

o In 1984, the Interagency Responsibilities for Providing Related Services to
Handicapped Children Act was enacted into law as Chapter 26.5 of Title 1 of the
Government Code. Among other provisions, this state law required that the
Departments of Health Services and Mental Health provide such services as required
by an Individualized Education Program (IEP) Team either directly or by contracting
with another public agency, qualified individual, or state certified nonpubi:c,
nonsectarian school or agency. [Government Code Sections 7575(c) and 7576]

o In 1985, the Early Intervention Services Act was enacted to direct the interagency
coordination of services to handicapped and high risk youth by public and nonpublic
schools and agencies. This state law also included requirements to maximize services
by the coordination of existing ear'y intervention services provided by state and local
public and nonpublic schools and agencies. [Education Code Section 95002]

o In 1987, the preschool handicapped early education program was expanded in order to
enable California to participate in the federal grant assistance program set forth by
Title II of Public Law 99-457 in providing special education pmgrams for children ages
three through five. Among others, provisions of this state law specify that the
appropriate setting for these services include a public or nonpublic, nonsectarian
preschool program. [Education Code Section 56441.4] Later revisions to this jaw
clarified funding mechanisms used in contracting appropriate nonpublic preschool
services.

Other Requirements Concerning the
Operations of California Nonpublic Schools

In addition to those requirements specified by Part 30 of the Education Code (commencing
with Section 56000), nonpublic, nonsectarian schools which are certified by the State
Department of Education to provide special education and related services to exceptional
individuals are also required to comply with the following basic legal requirements for all
California nonpublic elementary and secondary schools. These prerequisites include:

Annual Affidavit Required

The provisions of Education Code Section 48222 provide for the exemption of children
from attending public schools "who are receiving instruction in a private, full-time day
school ty persons capable of teaching." The exemption under this Section are valid only
after certification by the attendance supervisor of the local public school district that the
private school has complied with the provisions of Education Code Section 33190,
which requires that the private school owner or principal officer annually file a Private
School Affidavit (Form R-4). Although the affidavit should not be construed as a
license, it does verify the pupils' enrollment and allows the private school to receive
appropriate pupil records from the last school of attendance.

5/90 1-4
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The Private School Affidavit (Form R-4) can be obtained from, and is returned to, the
office of the county superintendent of schools in which the nonpublic school is located.
The coun y office of education forwards copies of the completed affidavit to the State
Superintendent of Public Instruction and the local school district in which the nonpublic
school is specifically located, and that office retains a copy for its records.

In addition to providing other prescribed information in the affidavit, the person signing
the document certifies compliance with local ordinances governing health, safety, and
fire codes.

The affidavit also specifies the location of pupil attendance records, the courses of study
offered, and the names and addresses of the owners and adminisrators of the nonpublic
school. For additional information about Required Courses of Study for Pupils Enrolled
in Full-time California Private Day Schools see Appendix H. The nonpublic school's af-
fidavit must be made available to the parents and guardians of all pupils enrolled in the
school and to any parent or guardian considering enrollment of their child in a nonpublic
school.

Information submitted by all California nonpublic schools are published in a California
Private School Directory by the State Department of Education. For further information
about the Private School Directory, inquiries should be directed to the Bureau of
Publications, State Department of Education.

Personnel Employment Requirements for Nonpublic Schools

The Private School Affidavit also includes a provision that the nonpublic school require
each employee hired to work in a nonpublic school on or after July 1, 1985, on a regular
paid full-time or regular paid part-time basis who will have contact with minor students
and not possessing a valid state teaching credential to obtain a Criminal Record
Summary from the Federal Bureau of Investigation and the State Department of Justice
as a condition of employment. [Education Code Section 442371

Licensure of Nonpublic Preqchool Programs

The State Department of Social Services, Community Care Licensing Division, is re-
sponsible for the licensure of all private nursery or nonpublic preschools within
California. Any program for children under four years and nine months of age is desig-
nated a preschool program and must, therefore, be licensed. Provisions contained in the
California Code of Regulations (CCR), Title 22, Division 2 contain the regulations for
the licensure, evaluation, and employee qualifications for such programs. The require-
ments for appropriately qualified staff for the provision of special education and services
are in addition to the CCR, Title 22 staff qualifications for preschools.

5/90 I-5
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Nonpublic Extended Day Care

Extended day care programs must be licensed by the Ccimmunity Care Licensing
Division of the State Department of Social Services. Public and nonpublic schools which
sponsor and staff an extended day care program before andior after school for school-
age children are exempt from licensure by the State Department of Social Services
when all of the children receiving care and supervision are also enrolled as pupils at the
school.

Health and Safety Reporting Requirements

Section 324.2 of the California Health and Safety Code requires that every private
school which has children enrolled in first grade shall report by January 15 of each year
to the Child Health and Disability Prevention (CHDP) Program the following informa-
tion:

(a) the total number of children enrolled in first grade;
(b) the number of children who have had a health screening examination; and
(c) the number of children who have signed a waiver of the health screening

examination.

For further information, inquiries should be directed to the Child Health and Disability
Prevention (CHDP) program located in the local county Department of Health offices.

Transfer of Permanent School Records

Education Code Section 49068 requires that whenever a pupil transfers from one school
district to another or to a nonpublic school, or transfers from a nonpublic school to a
school district within the state, the pupil's permanent record or copy must be trans-
ferred by the former district or nonpublic school upon request by the local district or
nonpublic school in which the pupil is enrolled.

Licensure of Residential Components of Certain California Nonpublic Schools

Certain California nonpublic school programs include residential, nonmedical services.
In those instances, the residential component of the program is subject to the licensure
requirements of the Health and Safety Code and administered by the State Department
of Social Services, Community Care Licensing Division. The Community Care Licensing
Division is responsible for the licensure and auditing of foster family homes, group
homes, and residential treatment centers in California.

For residential programs serving developmentally disabled individuals, the resickmtial
program is subject to requirements established by vendoring regional centers.
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Chapter 11

Overview of State Certification Requirements for Nonpublic,
Nonsectarian Schools and Agencies

The purpose of state certification requirements for nonpublic, nonsectarian special educa-
.tion school and agency programs is established by federal laws and regulations. In short,
state certification of nonpublic school and agency services is intended to provide assur-
ance that the program meets minimum state standards which are required of public school
special education programs, as specified by PL 94-142.

In addition, state laws require state certification of a nonpublic, nonsectarian school,
agency, or licensed children's institution in order for the contracting local school district or
county office to be eligible for state reimbursement.

State laws also specify that the state certification of nonpublic, nonsectarian schools and
agencies are subject to rules and regulations issued by the State Board of Education. The
rules and regulations governing the state certification of nonpublic, nonsectarian schools
and agencies are specified in Section 3064 of Title 5, California Code of Regulations
(CCR) governing special education programs.

Procedures for Nonpublic School Certification

A private school desiring to obtain state certification as a nonpublic, nonsectarian school
(NPS) must meet specific requirements and file an application with the State
Superintendent of Public Instruction. An appiication packet is available from the Special
Education Division of the California State Department of Education.

The State Department of Education will accept applications throughout the year from in-
terested applicants. Although the Superintendent may issue a certificate to an applicant
school or agency for up to five years, NPS programs are reviewed annually.

In pursuing state certification as a nonpublic, nonsectarian school, the school should fol-
low certain suggested activities, which will help ensure that the establishment of the NPS
program is smooth and timely:

o Prior to submitting an application for certification, the school owner or director should
contact the appropriate city or county authorities to determine the applicable
ordinances involving the business licensing, safety, law enforcement, and property
use/zoning requirements which affect the operation of a private school.

o When contemplating the establishment of a private school and applicatio.n for
nonpublic school certification, it is recommended that the owner or director contact the
local school district, county office of education, or special education local plan area
(SELPA) to discuss his or her planned program.
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o The application packet requires specific information about the school, such as a copy of
the by-laws of the new school as a corporation or evidence of partnership or sole
ownership.

o When filing an application for state certification, the applicant must attach a
nonrefundable application fee in the form of a certified check, money order, or cashier's
check made payable to the California State Department of Education. The application
fees are determined by the number of pupils enrolled at each site.

Also included in the application packet is a Fire Safety Inspection Request (Form STD
850), which must be completed by the applicant. The Special Education Division pro-
cesses all fire clearance inspection requests directly through the State Fire Marshall. The
State Fire Marshall directs the local fire district to make an on-site inspection of the pri-
vate school or facility, as needed.

Required Nonpublic School Operating Policies

The initial application of a nonpublic school should provide a comprehensive program plan
for the school as follows:

o Admission and Discharge Procedures.

o Instructional Program Description, which includes tkt school program's mission, in-
structional goals and objectives, a written course of study designed to provide
adequate credits for high school graduation, and a written instructional program
evaluation policy and procedures.

o Pupil Reports and Records, which include written procedures for reporting pupil
progress and ensuring the confidentiality of pupil records.

o School Personnel Policies, which include an administrative organization chart; written
formal staff evaluation procedures; staff development activities and opportunities;
personnel job descriptions; a list of all staff with their required licenses and
credentials; and other personnel policies.

o Fiscal and Attendance Reports, which include policies and procedures for reporting
pupil attendance and absences; preparation of the school program's annual operating
budget; billing and invoicing procedures; and policies for other fiscal reports as may be
required by other contracting public or private agencies; e.g., annual independent
audits by certified public accounting firms.

o School Facility Description, which includes a written description of the school
facilities, classrooms, and other activity areas; a map of the facility's street location;
and a map or plot plan of the school's facilities. Policies for health, fire, and building
safety inspections; seismic safety; and asbestos abatement, when applicable, are
included.
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On-Site Certification Reviews

On-site certification reviews of all nonpublic schools are conducted prior to the initial
certification. The initial on-site visit for a new nonpublic school is scheduled once all doc-
umentation required by the application is complete.

The Special Education Division of the California State Department of Education contracts
with independent on-site reviewers to coordinate and conduct on-site evaluation of the
nonpublic school program. Occasionally, local public and nonpublic school personnel will
be requested to assist in the on-site review because of the unique experiences and train-
ing that they may possess, which further enhances the effectiveness of the review.

The nonpublic school is always given prior notice before the en-site review visit. The per-
son serving as the review team chairperson confers with the school administrator prior to
the on-site review to discuss the procedures and the number of days that may be required
to complete the review. The chairperson indicates the persons who will participate in the
on-site review visit.

State regulations specify that the Superintendent will make a determination on each
application for NPS certification within 120 days of the receipt of the application. The
Superintendent will act on applications received by taking one of the following actions:
[See Appendix H, Sample State Notice of Nonpublic School Certification.]

o "Approved" status generally means that the applicant has met all minimum standards
for state certification for a period not exceeding five years and usually renewable each
year.

o "Conditional" status generally means that the applicant has met all minimum stan-
dards but with some difficulty, delay, or dispute, which usually requires follow-up on-
site visits to the program for a period not exceeding a year.

o "Denied" status means that the applicant has not been able or wiiling to meet all
minimum standards for state certification. At the time of notifying the applicant of this
action, the Superintendent must also state the reasons for the denial.

If one of these actions is not taken within 120 days of receipt of the application, the non-
public school or agency is automatically given conditional certification for a period ending
on August 31 of the current school year.

Renewal of Nonpublic School Certification

The California State Department of Education forwards application materials for the re-
newal of state certification to all nonpublic school programs each year. As with submitting
an initial application for NPS state certification, application fees are required to be in-
cluded with the application.

5/90



Suspension and Revocation of Nonpublic School Certification

The Superintendent of Public Instruction may also suspend or revoke NPS certification for
the following reasons:

o Committing, aiding, abetting, or permitting the violation of any applicable state or fed-
eral rules and regulations of the Superintendent or the State Board of Education.

o Falsification or intentional misrepresentation of any elements of the application, pupil
records, or programs presented for state certification purposes.

o Conduct in the operation of maintenance of the NPS which is harmful to the health,
welfare, or safety of any student.

o Breach of contract when the NPS fails to comply with any component(s) agreed to in
the contract between the nonpublic school and local district or county office.

o Failure to notify the Department of Education of changes in credentialed staff, owner-
ship, management, and/or control of the NPS; major modification or relocation of facili-
ties; or significant modification of the program presented for state certification.

o Failure to implement recommendations and compliance requirements subsequent to
program reviews.

o Failure to provide appropriate services, supplies, equipment, or facilities for a pupil, as
required and agreed in the individualized education program.

o Failure to notify the Superintendent within ten days of any revocation of any license or
permit, such as residential care license, business license, or facility use permit.

Within 20 workdays following the nonpublic school's receipt of the notice of certification
denial, revocation, or suspension, the nonpublic school may file a written petition, which
may include a written argument and/or request to present an oral argument.

Within 30 workdays of the receipt of the written petition, the Superintendent or designee
must review the decision and the applicant's petition in order to render a written reasoned
decision, which shall be the final administrative decision. The designee of the
Superintendent shall be impartial, unbiased, and shall not have participated in the
Deparcment's decision to revoke or suspend the nonpublic school certification.

Any public education agency which contracts with the certified nonpublic school may re-
quest the Superintendent to review the status of the NPS. Such requests must be in
writing and a copy sent to the nonpublic school.
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Procedures for Nonpublic Agency Certification

Procedures for the state certification of nonpublic, nonsectarian agencies are similar to
those for nonpublic schools except that these providers do not provide a full school day of
curricular services. Rather, nonpublic agencies are individuals, agencies, institutions, or
organizations that provide related services authorized by the federal law and designated
instruction and services authorized under California laws to exceptional pupils. These
services include, but are not necessarily limited to, occupational therapy; language,
speech, and hearing development and remediaton; adapted physical education; physical
and occupational therapy; counseling and guidance services, and others specified in the
CCR, Title 5, Section 3051 et seq.

Since the majority of state certified NPA programs are individuals providing such services
on pul)lic school sites, on-site facility inspections are limited to those nonpublic agencies
or institutions which provide designated instruction and related services in free-standing
private facilities.

For those desiring certification as a nonpublic agency, an application must be completed
and a copy of the individual's applicable credentials or licenses for providing services
through the proposed nonpublic agency must be attached.

While nonpublic schools are certified to provide for a full day of instruction, which includes
special education and related services for exceptional students, a nonpublic agency is
certified to provide specific services that may not be composed of a full school day of in-
struction needed by pupils.

WI.en all required application materials and supporting documentation are complete. the
Superintendent or designee issues one of the three previously described actions on the
application. [See Appendix I, Sample State Notice of Nonpublic, Nonsectarian Agency
Certification Status.]
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Chapter III

Provisions for Contracting with Nonpublic,
Nonsectarian Schools and Agencies

The principal statutory authority governing contracted services between California local
educational agencies and nonpublic, nonsectarian special education schools and agencies
is found in the provisions of Education Code Sections 56365 and 56366. Some of the major
requirements affecting LEAs contracting with nonpublic, nonsectarian special education
schools and agencies that are found in these provisions follow:

o Included with the contract should be the authorization, through state certification, for
LEAs to use contracted nonpublic, anisectarian school or agency services when no
appropriate public education program is available to meet the individual needs of ex-
ceptional pupils enrolled by the local educational agency.

o Eligibility requirements for LEAs to receive state reimbursement for special education
and related services provided to exceptional students through the NPS/NPA contract.

o Requirements that local educational agencies pay to the nonpublic school, in accor-
dance with the contract, the full amount of the tuition for exceptional pupils enrolled in
programs provided by nonpublic, nonsectarian schools and agencies through the con-
tract.

o Requirements that no contract for special education and related services provided by
nonpublic schools or licensed children's institutions (LCI) will be authorized unless
the school or institution has been certified as meeting those standards related to the
required special education services and facilities for exceptional pupils in the public
schools.

o Procedures and timelines for mediating contract negotiation disputes with either the
county superintendent or State Superintendent of Public Instruction.

o Procedures and timelines for local education agencies to make timely payments to
nonpublic, nonsectarian schools and agencies that have been contracted for services.

o Authorization for a state waiver of NPS/NPA certification or contract requirements
governing nonpublic, nonsectarian schools and agencies under unique and
extraordinary circumstances.

Additional guidance is also provided under the provisions of Section 3066 of Title 5,
California Code of Regulations (CCR), Governing Special Education Programs, relating to
Determining Appropriate Nonpublic School or Nonpublic Agency Services.
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Contracting for Appropriate Services

It should be noted that both federal and state laws governing special education programs
provided to eligible students allow for contracting with state certified nonpublic school and
agency programs. California statutes further require that school districts, county offices of
education, and special education local plan areas make every effort to appropriately serve
such children in public school programs before making such placements in a state certified
nonpublic, nonsectarian school or agency. An Individualized'Education Plan (IEP) Team
may, however, determine that there are no other appropriate public education programs
available to meet the pupil's needs. If the child's parents.or guardians are in agreement,
the responsible LEA must then make placement in a state certified nonpublic, nonsectar-
ian school or agency which is appropriate to the pupil's needs and is able to implement
the pupil's IEP, which authorizes the NPS or NPA contrict services.

Consistent with state law and regulations, the contract must include, but is not necessar-
ily limited to, the following requirements:

o General provisions relating to contract modifications, waivers, contract disputes, sub-
contracts and assignments, independent contractor status, conflicts of interest, contract
termination procedures, procedures for the inspection of records and audits, compliance
with applicable state and federal laws and regulations, attendance accounting and
record-keeping, and other progress reporting requirements.

o Contract payment provisions and schedules.

o Indemnification and reasonable insurance requirements.

o Procedures and fiscal responsibilities for reporting attendance and excused or unex-
cused absences.

In many cases, an NPS or NPA may be providing special education and services to sev-
eral pupils, through a contract with an LEA, who are referred and placed in the NPS or
NPA program throughout the school year. In those instances, it is recommended that a
Master Contract Agreement, which includes all of the above provisions, be established
between the NPS or NPA and the local educational agency.

Once the Master Contract Agreement establishes the general terms and provisions be-
tween the LEA and the NPS or NPA, the contract placement process can be streamlined
to focus largely on the services needed, their frequency and duration, and the specific
costs of such services, which is contained in an Individual Services Contract for each
pupil. The Individual Services Contract enables the LEA and NPS or NPA to make appro-
priate placement in a timely manner and with a minimum of administrative burden.
Suggested samples of the Master Contract and Individual Services Contract are provided
in Appendixes C and D, respectively.

Chapter IV provides further information about the development of the NPS or NPA
Master Contract and Individual Services Contract
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Placing Children in Special Facilities

The. state laws governing licensed children's institutions (LCIs) when a special education
student is placed by a court, a regional center for the developmentally disabled, or public
agency other than an education agency are found in Article 5 of Part 30 of the Education
Code beginning with Section 56155. Las are defined as being a residential facility which
is licensed by the state or other designated agency to provide nonmedical care to children
and include the following:

o Group homes which serve six or more children are defined by Section 80001(a) of Title
22 of the California Code of Regulations (CCR).

o Foster family homes which serve not more than six foster children, including excep-
tional pupils, and include small family homes defined by subdivision (a) of Section .

1502 of the Health and Safety Code.

In Section 56157 of the Education Code are more specific provisions relating to procedures
for a nonpublic, nonsectarian school placement when the exceptional pupil resides in a li-
censed children's institution in which the NPS is also located.

While Education Code Section 56157 addresses more specifically the added circum-
stances or procedures which LEAs must follow in the determination of the LCl/nonpublic
school program being appropriate for each eligible pupil, Sections 56365 and 56366 remain
the controlling statutory provisions for such placements' applicable contract negotiation
procedures.

In some instances, certain eligible children may require the provision of special education
in conjunction with treatment received in a hospital or other health facility. Assuming that
the child cannot leave the hospital grounds, there are two ways that the pupil can receive
appropriate educational services:

o Under Education Code Section 56157, the LEA in which the hospital or medical facility
is located is responsible for providing the instruction.

o Under Education Code Section 56168, if the hospital or medical facility also operates a
nonpublic school program, the local education agency in which the parent of the pupil
resides may determine, through the IEP process, that the NPS program is appropriate.
If this occurs, the district of residence contracts with the nonpublic school program and
remains fiscally responsible for the pupil.

If the former option is followed, it is the district in which the hospital or medical facility is
located that is fiscally responsible for the pupil. In no event is placement in a hospital
considered an educationally necessary placement, as defined by the federal requirements
of 34 CFR 300.302.

Specific provisions for contracting with private, nonprofit preschools or child development
centers to provide special education and related services to infant and preschool age ex-
ceptional individuals are contained in Education Code Section 56431. The Superintendent
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of Public Instruction is required to develop procedures and criteria for districts, SELPAs,
and county offices of education to use in contracting for the provision of such services.

When Ixal education agencies c:ontract with a state certified nonpublic school or agency
program to provide a free appropriate public education to eligible students, the nonpublic
school or agency program is considered, in many respects, an extension of the public
schools. Students who are placed through a contract with a local educational agency are
"deemed students enrolled in public schools" [Education Code Section 56366] and re-
ceive state average daily attendance (a.d.a.) credits, which are included in the LEA's
state reimbursement for the NPS or NPA contract placement costs.

Throughout the nonpublic school placement, these students are entitled to the same rights
and procedural safeguards as are provided to those pupils whose IEPs are implemented in

a public school program.

Establishing Special Education Eligibility and Placement

Given the identification of pupils' eligibility for special education, public schools must en-
sure that appropriate modifications have been made to the regular educational program
before considering students for referral and assessment to determine their exceptional
needs. The local district in which a student resides is responsible for conducting assess-
ments on all students referred as potentially in need of special education and related
services.

At any time, a pupil's parents or guardians or teacher may refer a child suspected of hav-
ing a handicapping condition for assessment of eligibility for special education and related
services. Once the referral to special education is made and the parents' consent is re-
ceived, the local educational agency begins the assessment process.

The child is assessed in all areas related to the suspected disability. The severity and
complexity of the handicapping condidon is determined by a multidisciplinary team of pro-

fessionals, which may include:

o Language and speech specialist
o Special education teacher
o School nurse
o School psychologist
o Adapted physical education specialists
o Audiologists
o Other professionals, as appropriate

The assessment is required to be completed within 50 days of receiving the parents' con-
sent. The parents may submit any recent evaluations done by qualified professionals.

The child's school history is examined to determine past educational progress, the steps
taken to help the child in areas of difficulty, and the results of such assistance. The
interaction between the teacher and classmates with the child is also studied. Cultural
and language differences which affect school performance may al:o be considered.
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Determining Appropriate Options

When the assessment and related reports have been completed, the parents are given
written notice of an IEP Team conference to discuss the results of the assessment, the
educational recommendations, and the reasons for these recommendations.

Upon reviewing the assessment results, the IEP Team will make final determination of
the student's eligibility for special education and make recommendations for the appro-
priate placement of the student. The IEP Team may recommend placement in one of the
service options contained in the continuum of special education program options autho-
rized by law. These may include, but are not necessarily limited to:

o Continued Regular Education Placement
o Designated Instruction and Services (DIS)
o Resource Specialist Program (RSP)
o Special Day Class or Center (SCC)
o Nonpublic, Nonsectarian School or Agency (NPS/NPA)
o State Special Schools

California statutes and regulations require that school districts, county offices of educa-
tion, and special education local plan areas make every effort to appropriately serve such
children in public school programs before making placement in a state certified nonpublic,
nonsectarian school or agency to receive special education and related services.

When them is documen )1e evidence that other public school options have been consid-
ered and determined to i inappropriate, a state certified NPS or NPA located in the state
must be considered before those located outside the state. Programs located outside the
state may also be certified by the California State Department of Education to serve eli-
gible pupils.

Reviewing Appropriate NPS or NPA Program Options

When a pupil's need for a nonpublic school or agency placement is reviewed, the IEP
goals and objectives for special education and related services are used as a primary
reference guide in considering one or more comparably appropriate NPS or NPA
placement options. Only state certified nonpublic, nonsectarian school and agency
programs which meet minimum state standards can be considered.

The availability of appropriately credentialed, licensed or other qualified personnel to pro-
vide the appropriate special education instruction and related services must be assured.
The availability of specific related services required by the studente.g., vocational
education and trainingis also to be considered.

When a district places preschool age pupils in NPS settings because it does not have
appropriate programs, it is important to consider ways of creating a mainstreamed or
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integrated program to the extent possible for the individuals involved. Special education
services may be provided in the following settings:

o Regular public or private nonsectarian preschool programs
o Child development center or family day care home
o The child's regular environment, which may include the home
o Special site where preschool programs for both handicapped and nonhandicapped

children are located close to each other
o Special education preschool program vi ith nonhandicapped children
o Public school setting which provides an age-appropriate environment, materials, and

services.

Assuming that two or more comparable NPS or NPA programs with equally appropriate
placement options are being considered, the location of the program closest to home and
its ability to provide opportunities of interaction with nonhandicapped students must also
be considered. The less costly of comparably appropriate nonpublic school or agency
options is also considered when determining the final placement of a child in an NPS or
NPA program.

It is also important that the appropriate nonpublic school or agency program employs
agency policies and procedures which ensure nondiscrimination of all exceptional individ-
uals served. Such policies and procedures include, but are not necessarily limited to, the
referral, admission, and discharge procedures of exceptional pupils served.

Chart A is provided to outline the major steps involvei in an LEA's consideration of NPS
or NPA options leading to placement.

Involving Parents in the Process

Throughout the IEP development process, parents serve an essential role in reviewing
and determining an appropriate nonpublic school or agency program option. Besides their
agreement with the IEP Team's determination of what is appropriate, the parents must be
able to work with the staff of the appropriate NPS or NPA program once their child is en-
rolled.

As members of the IEP Team, parents should be consulted early in the process of review-
ing appropriate NPS or NPA program options. They should be encouraged to meet with
the appropriate nonpublic school or agency staff and visit the facilities before the actual
placement decisions are made.
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Chart A
NPS/Agency Placement Process

IEJ) Team determines that
student is eligible for Special
Education services.

District program NOT available.

.
LEA seeks state-certified NPS
altematives.

Ai Placement in district pmgram.

Placement in public program
----" 41 OUT of district

..--

LEA and parent select NPS.

LEA reconvenes IEP meeting
with NPS representative to
verify/determine appropriate
placement.

Student placed in NPS.

..... ......

LEA/NPS negotiate contract.
(Renewal contracts are to be
renegotiated prior to June 30.)

L-01 LEA Board reviews contract.

Contract approved by LEA
Board.

LEA sends copy of contract to
county superintendent to estab-
lish accounting procedures to
authorize payments.

V

LEA monitors contract/IEP
implementation and pupil
progress.

LEA pays NPS on receipt of
invoice and attendance records
(within 45 days).

Annual IEP review of NPS
participation.

Student returns to public school
program.
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Expanded IEP team to include
MH for SED students being
considered for residential place-
ment.

Parent/NPS Orientation
Residence change
Attendance reports
Invoice payments
Progress reporting

LEA reports to SDE/SPI initial
placement costs exceeding
$20,000.

SDE approves placement (if not
denied within 10 days, it is
automatically approved).

State Department recommends
alternatives.
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Legend

CCRCahfornia
Code of Regulations

LEALocal education
agency

IEPIndividualized
educational program

NPSNonpublic
school

SDE/SPIState
Department of
Education/Superin-
tendent of Public
Instruction

SEDSeriously
emotionally dis-
turbed

Appeal and Due Process
Procedures

1. When there is a
disagreement relative
to the appropriate-
ness of the education
program and serv-
ices, the mediation
and hearing process
is used

2. Complaints are filed
when there is an
alleged violation of
law or regulation.



Parents should also be encouraged to participate in discussions about their child's ex-
tracurricular interests and abilities, which could be met through certain nonpublic school or
agency placement options.

The final decision for the appropriate placement of exceptional students rests with the IEP
Team. Appropriate placement decisions are made once the IEP goals and objectives are
specifically written and agreed to by the parents or guardians, based on their child's indi-
vidual needs. It is the LEA's responsibility to determine administratively the specific site
location for services once the IEP Team has determined the need for NPS or NPA place-
ment. In addition, the IEP Team and LEA must consider the distance of the pupil's
classroom or school assignment from the child's home or the public school he or she
would normally attend if it were determined that the child was ineligible for special educa-
tion.

In order to avoid difficulties in the timely implementation of the child's IEP, the IEP Team
and LEA should consider the space availability of the appropriate nonpublic school or
agency program and acceptance from the NPS or NPA for enrollment when finalizing the
placement.

As with preplacement considerations, parents serve an essential role in ensuring a
smooth and timely placement of their child in an appropriate nonpublic school or agency
program. Therefore, it is essential that the parents agree to the operating policies and
procedures employed by a prospective nonpublic school or agency program. In some
cases, NPS or NPA programs require a minimum amount of parent or family counseling to
be provided in conjunction with the special education and related services they provide.
Some nonpublic schools or agencies may offer opportunities for parents to participate in
family support group meetings, effective parenting classes, or other opportunities which
may be optional and yet helpful in meeting the parents' needs.

LEAs that are contracting for services should ensure that all NPS service charges directly
or indirectly involved in a pupil's IEP placement in the program are known prior to their
negotiating the final contract. If there is disagreement between the parents and the non-
public school program, the local education agency is responsible for exploring other ap-
propriate program options on behalf of the parents.

Parents also need to be informed about their obligation to inform both the contracted non-
public school or agency and the contracting school district, county office of education, or
special education local plan area if they change residences during the school year or term
of placement.

When parents have a complaint about either the nonpublic school or agency program or
the local education agency's compliance with the law, the parents should be encouraged
to resolve their concerns with both the NPS or NPA and the local educational agency. If
resolution cannot be reached, the parent may submit a formal complaint to the State
Department of Education for mediation and resolution. Similarly, when either a nonpublic
school or agency program or a local educational agency has concerns with a parent(s) of
an exceptional pupil, the parent should be consulted and resolution sought amicably.
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Involving the NPS/NPA Early in the Process

The role of the nonpublic school's or agency's professionals in determining an exceptional
pupil's appropriate placement depends on their role in the initial referral and assessment
process for determ:ning the child's eligibility for special education. When the NPS or NPA
has been directly involved in a child's prior placement or in conducting specific evaluations
which had been considered by rTh IEP Team, the nonpublic school or agency will have
often gathered significant amouucs of data about a child's needs which should be
considered in determining an appropriate placement.

If a nonpublic school or agency program is being considered without its prior involvement,
a representative of the NPS or NPA should be consulted to confirm the school's or
agency's ability to provide the sell/ices identified in the pupil's IEP and to meet the needs
of the pupil.

The nonpublic school or agency program can provide substantial information regarding the
NPS or NPA program to assist a local educational agency and the IEP Team to determine
the appropriate placement for a specific pupil. However, it is the LEA's responsibility to
detemine the actual placement that is appropriate to each excriptional pupil's needs.

ederal requirements are clear in that before a local educational agency refers or places a
child in a nonpublic school, it must initiate and conduct an IEP meeting and ensure partici-
pation of the appropriate NPS or NPA. This includes individual and conference telephone
calls if necessary. These requirements also state that, once a pupil is placed in an NPS or
NPA, "meetings to review and revise the child's Individualized Education Program may
be initiated and conducted" by the nonpublic school at the discretion of the local educa-
tional agency. [34 CFR 300.347]

Examining Special Circumstances of NPS/NPA Placement

Other Public Agency Involvement

In 1984 the Interagency Responsibilities for Providing Related Services to Handicapped
Children Act was enacted with the passage of Assembly Bill 3632 and amended the fol-
lowing year by Assembly Bill 882; the provisions of the bills appear in Section 26.5 of
Title 1 of the Government Code. These provisions include requirements that the
Departments of Mental Health and Health Services provide related services, as required
by an "expanded IEP Team," either directly or by contracting with another public agency,
qualified individual, or a state certified nonpublic nonsectarian school or agency.
[Government Code Sections 7575(c) and 7576] Final regulations to implement Section
26.5 of the Government Code are pending issuance by the affected state agencies.

Dual Er rollment in Public and Nonpublic School Programs

When an exceptional pupil who is placed in an NPS or NPA program has made sufficient
-progress to the point where it is believed that his or her return to a public school program
should be planned, concurrent dual enrollment in a public and NPS or NPA program is

an effective way to transition students into the public program. The necessary con-

W
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tracts related to dual enrollment are negotiated between the LEA and the nonpublic
school or agency, as necessary.

Unilateral NPSINPA Placements by Parents

Federal requirements specify that, "If a handicapped child has available a free appropriate
public education and the parent chooses to place the child in a private school or facility,
the public agency is not required by this part to pay for the child's education at the non-
public school or agency." [34 CFR 300.403] Such placement decisions made solely by a
parent without first consulting with the LEA are considered "unilateral placements."

Federal requirements also specify that disagreements between a parent and a public
agency regarding the availability of a program appropriate for the child and the question of
financial responsibility are subject to due process procedural safeguards established by
federal and state laws and regulations.

Parents' Change of Residence

The parents are responsible for providing notice of a change in residence to both the
former and new public school district and the contracted nonpublic school or agency cur-
rently implementing the student's IEP. Failure on the part of the parents to provide timely
notice of a change in residence may result in the parents' being held responsible for the
contract costs of their child's placement.

The contracted nonpublic school or agency is also required, on receiving such notice from
the parents, to immediately notify the superintendent of the public educational agencies in
both the former and new local district in which the parents' residence is located.

The former local educational agency is required to notify the new LEA of the exceptional
pupil's change of residence and the pupil's IEP and other related school records, including
the contract for services currently provided by the nonpublic school or agency. Within 15
days of receiving this information, the receiving LEA must complete its review of the
pupil's MP and the NPS or NPA contact in meeting the pupil's needs.

The new public school agency may make an interim placement if it believes it has a com-
parable public school program that it believes can meet the pupil's needs for services, as
identified by his or her IEP; or the public school agency may allow the pupil to remain at
the nonpublic school or agency during the time necessary to complete the review of the
pupil's individualized education program. [Section 3067, CCR Title 5 Regulations]

Waivers That Apply to Services

There are two types of waivers which apply to services provided by state certified non-
public, nonsectarian schools and agencies. One relates to the waiver of requirements
pertaining to the appropriate use of substitute teachers. As outlined by Section 56061 of
the Education Code, an NPS or NPA must submit an application to the State Department
of Education for the Superintendent's approval when their services need to be extended
beyond the 20 cumulative school day limit.
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The other waiver relates to the authority of the State Superintendent of Public Instruction
to waive one or more of the requirements governing nonpublic, nonsectarian school and
agency services, as described by Section 56366.1 of the Education Code, through a peti-
tion filed by a district, special education local plan area, county office of education, non-
public nonsectarian school or agency, or licensed children's institution.

This petition is completed by the local educational agency or nonpublic school or agency
with reasons stated for the request. The petition must include sufficient documentation to
demonstrate that (1) the waiver is necessary or beneficial to the content and implemen-
tation of the pupil's IEP (2) the waiver does not abrogate any rights prdvided to excep-
tional individuals and their parents or guardians under state and federal law; and (3) does
not hinder the compliance of the district, special education local plan area, or county office
of education. [Education Code Section 56366.1] A sample of the Justification to
Accompany Request for Waiver of Nonpublic Schools/Agencies Certification
Requirements is found in Appendix J.

Expulsion Procedures

Based on federal court decisions and related legal advisories issued by the State
Department of Education, a special education pupil cannot be expelled for misconduct
without determining whether the behavior is a manifestation of the pupil's disability or the
result of an inappropriate placement. This determination can be made only by the pupil's
IEP Team.
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Chapter IV

Nonpublic School/Agency Contract Procedures

In addition to those program provisions outlined in Education Code ctions 56365
through 56366.5, the basic requirements for contracting with a nonpublic school or agency
to provide special education and related services for exceptional pupils are specified in
Section 56366 and include, but are not necessarily limited to:

o General provisions relating to contract modifications, waivers, disputes, subcontracts
and assignments, independent contractor status, conflicts of interest, contract
termination, inspection of records and audits, compliance with applicable state and
federal laws and regulations, attendance accounting and recordkeeping, and other
reporting requirements.

o Contract payment provisions and schedules.

o Indemnification and reasonable insurance requirements.

o Procedures and fiscal responsibilities for attendance accounting and reporting and
verifying unexcused absences.

o Contract term being commensurate with the length of time for which nonpublic
services are specified in the pupil's IEP.

o Changes made in the contracted educational instruction, services, or placement on the
basis of revisions in the pupil's IEP.

Often, an LEA may place several pupils in a nonpublic school or agency throughout the
year. In those instances, it is recommended that a Master Contract Agreement with the
nonpublic school or agency be executed to ensure that all general provisions for the
placement of pupils are established between the contracting LEA and the non!), blic
school or agency. The LEA should also include with the Master Contract a copy of the
status of the NPS/NPA's current state certification.

Once the general terms and provisions of ihe contracted placement for all pupils referred
and placed by the LEA in the NPS or NPA are established, an Individual Services
Contract is executed to specify the special education instruction and related services
which must be provided to each pupil, as outlined by his or her written individualized edu-
cation program (IEP).

Chart B is an outline of the specific components involved in the development of a contract
between a local education agency and a state certified nonpublic, nonsectarian school or
agency to provide special education and related services to exceptional individuals who
are referred and placed by an LEA. Suggesmd samples of the Master Contract and
Individual Services Contract are provided in Appendixes C and D, respectively.
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Chart B
Samp le NPS/Agency Contracting Procedures

District detemrines need for NPS/Ailency.

District verifies that NPS/Agency is certified
by the State Department of Education.
1. Ask for a copy of the certificadon.

or
2. Confirm the certification with the State

Department of Education, Special
Education Diviskm.

District program administrator negodues
conuict.

1. Muter Contract and
2. Individual Service Contract negotiated

for each student.
(Model Contracts for district use are provided
on request from the State Department of
Education, Special Modem Division.)

Local board approval

Contract is forwarded to the county office.
1. Special Educatine Unit Review

a. Vetification of certification
b. Verification of local board approval

2. School Financial Services Disbursements
a. Establish a district file.
b. Receive district warrants.
c. Return approved warrants to district.

Master Contract Renewal
1. Master Contracts are to be renegotiated

prior to June 30 of each year for the new
year (CCR 3066(a)).

Master Ncepublic School/Agency Contracts

July 1 Ans. Sept. Oct. Nov.

1111 11111110 ONION&
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Review of Placement Costs

Education Code Section 56342 requires that, "Prior to recommending a new placement in
a nonpublic, nonsectarian school, the individualized education program team shall submit
the proposed recommendation to the local governing board of the district, special educa-
tion local plan area, or county office for its review and recommendation regarding the cost
of such placement."

The local board must complete its review and make recommendations regarding the pro-
posed NPS or NPA placement costs, if any, at its next regular meeting. Parents or their
representative are entitled to appear before the board and submit any written and oral
evidence regarding the need for nonpublic school placement for their child. Any recommen-
dations of the board must also be considered at an IEP Team meeting to be held within
five days following the board's review.

A 50-day total timeline is allowed to complete the development of a pupil's individualized
education program, which includes assessments for special education eligibility and
placement. The time limit for dr.telopment of the MP may be waived for a period not to
exceed an additional 15 days to permit the local board to meet its review and recommen-
dation requirements.

Contract Disputes, Mediation, and Timeline

Requirements and procedures for resolving nonpublic school and agency contract disputes,
mediation, and the timeline for resolution are contained in Education Code Section
56366(b). This section requires that if a pupil is enrolled before the NPS or NPA reach
agreement on a contract with a district, special education local plan area, or county office,
the public education agency is required to issue a warrant for an amount equal to the num-
ber of creditable days of attendance at the per diem rate agreed to prior to the enrollment
of the pupil. This provision is allowed for 90 days during which time the contract thall be
consummated.

If after 60 days the contract has not been finalized, either party may appeal to either the
county superintendent to negotiate the contract if the county is not participating in tilt lo-
cal plan involved in the NPS/NPA dispute; otherwise, to the State Superintendent, to ne-
gotiate the contract. Within 30 days of the receipt of this appeal, the county superinten-
dent or the State Superintendent, or their designees, as applicable, "shall mediate the
formulation of a contract which shall be binding upon both parties."

Ongoing Responsibilities for Nonpublic Schools and Agencies

Contracted nonpublic schools and agencies share responsibility with public education
agencies for ensuring that the special education instruction and related services provided
are in conformance with federal and state legal requirements protecting exceptional
pupils' right to a free appropriate public education. They are encouraged to conduct self-
reviews and monitor services provided to ensure their conformance to each pupil's IEP.
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Contracted nonpublic schools and agencies are also held responsible to the specific pro-
visions of Master Contracts and Individual Services Agreements for the contracted ser-
vices they provide.

It is essential that administrative requirements, such as the current status of staff cre-
dentials and 7icenses or adequate insurance coverages, be continually monitored by the
nonpublic school or agency.

The following are basic areas of on-going responsibilities of NPS or NPA programs that
are contracted to provide special education instrucfion and relate services:

o Pupil expulsion and suspension procedures
o Change of residence notification procedures
o Change of NPS/NPA placement transition and mainstreaming procedures
o Written pupil progress evaluations and reports
o Procedures for transferring and awarding high school course credit
o Procedures for high school graduation and pupil proficiency evaluations
o Pupil behavior management procedures
o Procedures for evaluating the appropriateness of curriculum, instructional materials

and equipment, staff development and training, and so forth
o Procedures of how to resolve contract disputes with LEAs
o Confidentiality of pupil records

Nonpublic schools and agencies must ensure that timely notification of any changes in the
program, personnel, facilities and clearances, staff licenses and credentials, or the pupil's
residence is given to contracting LEAs. Each of these and other responsibilities which
contracted nonpublic schools and agencies assume by their provision of a free appropriate
publicly provided education to exceptional pupils ensure compliance to law and the effec-
tive provision of necessary services.

Ongoing Responsibilities of LEAs

Districts, county offices, and SELPAs contracting with nonpublic schools and agencies
have ongoing responsibilities to ensure that services are provided in conformance with
state and federal laws regarding a free appropriate public education for all exceptional in-
dividuals.

Contracting local educational agencies must verify the current state certification status of
the NPS or NPA program providing special education and related services to exceptional
pupils whom the LEAs have placed. The contracting local educational agency is ultimately
responsible for the provision of an appropriate education even when such services are
provided through a contract with a state certified nonpublic school or agency. Therefore,
the local educational agency must monitor IEP services which are provided to pupils who
are contractually placed in the NPS or NPA program. The contracting LEA has the re-
sponsibility for regularly monitoring the progress of each pupil placed by a contract in a
state certified nonpublic school or agency program.

Nonpublic schools may be monitored by the state and contracting local education agencies
at any time and without prior notice when there is reason to believe that there is an im-
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mediate danger to the health, safety, or welfare of a child or group of children. State regu-
lations require that the Superintendent must document the concern and submit it to the
nonpublic school at the time of the on-site monitoring visit. The State Superintendent is
also required to request a written response to any noncompliance or deficiency found at
the time of the on-site monitoring visit.

Contracting local public school agencies must also coordinate the procedures required of
nonpublic schools and agencies, as outlined in law and Master Contracts which include,
but are not necessarily limited to:

o Pupil expulsion and suspension procedures
o Change of pupil Itsir7-421Ce notification procedures
o Change of NPS/NPA placement and mainstreaming transition procedures
o Written pupil progress evaluations and reports
o Procedures for transferring or awarding high school course credit
o Procedures for high school graduation and pupil proficiency evaluations
o Procedures for transfer of records and confidentiality
o Procedures for accurate attendanc:e accounting and timely billings
o Confidentiality of pupil records

Each year, the contracting local public educational agency is responsible for an annual re-
view of each contracted pupil's individualized education program. Pupil observations,
evaluations, and progress reports conducted by the nonpublic school or agency should be
considered in the annual IEP meetings held for each contracted exceptional individual.

When an exceptional pupil is determined to require interagency services provided under
Section 26.5 of the Government Code, which involves the coorcination of residential,
mental health, and special education instruction, the local educational agency must coordi-
nate such arrangements with the other affected public agencies, the nonpublic school or
agency, and the parent.

If the child is a dependent of the court or if the natural parent(s) cannot, after masonable
effort, be located and identified as having "educational responsibility" for the child, the
local educational agency is responsible for assigning a surrogate parent to act in the inter-
ests of the pupil. The local educational agency is required to select a surrogate parent
according to the following criteria:

o The individual has no interest that conflicts with the interests of the child he or she
represents.

o The individual has knowledge and skills that ensure adequate representation of the
child.

o The individual assigned may not be an employee of a public agency which is involved
in the education or care of the child.

Surrogate parents have all the rights in making educational decisions on behalf of the child
that would be available to the pupil's natural parents.
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In some cases exceptional pupils are dependents of juvenile courts or regional centers.
New state legislation is pending to clarify surrogate parents' provisions and potential
conflicts of interest which may exist when a noneducational agency is designated as the
legal guardian or custodian of the exceptional individual.

When an IEP Team believes that an exceptional pupil requires mental health services to
benefit from special education, the local county mental health department may either pro-
vide such services directly or contract with another public agency, qualified individual, or a
state certified nonpublic, nonsectarian school or agency.

When an "expanded IEP Team" determines that an exceptional pupil requires out-of-
home residential services in order to benefit from special education, the local county wel-
fare department will be able to pay only for residential service-providers and facilities
when a rate is set by the State Department of Social Services, Assistance to Families of
Dependent Children (AFDC) Program. When appropriate, residential providers who have
been approved and recognized as vendors oy a regional center may also be contracted to
serve developmentally disabled individuals.

Final regulations for implementation of interagency services to exce?tional individuals un-
der Section 26.5 of the Government Code are pending issuance by the State Department
of Education and other affected state agencies.

When an IEP Team determines that a preschool-age exceptional pupil requires an NPS or
NPA program, the LEA must first determine whether the pupil is considered to need
"intensive special education and services," as defined by the State Board of Education
[Education Code Section 56026(c)(2)]. Pupils identified as having nonintensive needs for
special education and services will have their programs funded through the instructional
personnel services units (IPSUs) received for their preschool program rather than through
the state reimbursement provided to LEAs for NPS or NPA placements.

Although the contract procedures for pupils in nonpublic preschools remain similar to
those for other pupils enrolled in a nonpublic school, it is necessary to determine whether
the nonpublic preschool program can provide the required services of the pupil's IEP at
the cost of the local education agency's IPSUs. Further clarification of nonpublic preschool
program contract procedures are pending.
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Chapter V

Funding Provisions for Contracting Nonpublic
School and Agency Services

The basic funding provisions for contracting with state certified nonpublic, nonsectarian
schools and agencies are specified in state laws, and they include, but are not necessarily
limited to, the following:

o Requirements that districts, county offices, and SELPAs contract with state certified
nonpublic school and agency programs as a condition of receiving state reimbursement
for a portion of the NPS or NPA tuition.

o Requirements that local public educational agencies contracting for services pay to the
nonpublic school the full amount of tuition for exceptional pupils enrolled in programs
provided by the NPS or NPA through the contract.

o Provisions that pupils placed by a contract in nonpublic school or agency programs be
considered enrolled in the public schools for purposes of generating basic units of
a.d.a. aid for the pupil's education.

o Provisions for the state reimbursement of the costs of services provided by nonpublic
school or agency programs when the contracting local educational agency receives at
least 70 percent of the excess costs of the nonpublic school or agency tuition.

o Provisions for the state reimbursement of the costs of services provided by a
nonpublic school or agency serving pupils who reside in licensed children's
institutions, foster family homes, hospitals, and other similar medical facilities.

o Provisions for state funding of assessment provided to exceptional pupils who reside
in licensed children's institutions, foster family homes, hospitals, and other similar
medical facilities.

Fiscal reporting of contracted nonpublic school and agency costs are required of contract-
ing local districts, county offices, and SELPAs. The following sections are intended to
provide information on specific procedures and requirements which should be addressed
by both LEA and NPS/NPA personnel.

NPS/NPA Attendance Accounting and Billing

The nonpublir school or agency is required to keep accurate attendance accounting records
of exceptional pupils placed in their programs, according to procedures outlined in the
State School Register. This includes accurate recording of absences, illness, and holidays,
with original documentation of telephone contacts and parental notes. The NPS or NPA
cannot claim attendance when the pupil is suspended, expelled, or otherwise not in atten-
dance without an excuseci absence, as defined by Education Code Section 46010. A sug-
gested sample Register of Daily Attendance is provided in Appendix F.
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In preparing an invoice and Register of Daily Attendance, the NPS or NPA must report on
the basis of a calendar month unless otherwise stipulated by the LEA in the contract.
Creditable days of attendance are actual days of attendance or excused absences, as de-
fined by law and specified by the Master Contract or Individual Services Contract. A sug-
gested sample of a Nonpublic School/Agency Monthly Invoice is provided in Appendix G.

Each page of the invoice and register must be signed by the authorized nonpublic school
or agency staff member. If a stamped signature is used, it must be authenticated by the
initials of the authorized person's designee. Unsigned or improperly signed invoices will
be returned to the nonpublic school or agency and may delay payments.

The nonpublic school or agency must complete the invoice and register and forward them
to the contracting local educational agency for payment at the end of each calendar month
after services have been provided, unless otherwise specified in the contract.

On receipt of a request from the nonpublic school or agency for payment of services pro-
vided under a contract, the local educational agency may, according to the provisions of
state law, take one of the following actions:

o Notify the contracted nonpublic school or agency within 10 working days of any reason
the requested payment shall not be paid.

o Send a warrant for the requested amount invoiced by the nonpublic school or agency
within 45 days of receipt of the invoice.

Failure by the local educational agency to comply with one of the above actions may result
in the LEA's being held responsible to pay to the NPS or NPA an additional amount equal
to 1.5 percent of the unpaid balance for each month that full payment is not made.

Chart C highlights the NPS/NPA billing process for special education and related ser-
vices that are provided under a contract with a local educational agency.

State Reimbursement for NPS or NPA Services

State reimbursement to local public educational agencies for part or all of the costs of
providing special education and related services under a contract with a state certified
nonpublic, nonsectarian school or agency is authorized by Section 56740 of the Education
Code.

The State Superintendent of Public Instruction apportions to each district and county office
serving exceptional pupils in nonpublic, nonsectarian schools and agencies under
Education Code Sections 56365 and 56366 an amount equal to 70 percent of the cost of
the NPS or NPA tuition "in excess" of the revenue limit and applicable federal funds re-
ceived for such pupils. As specified in state law, "excess cost" is the amount of the NPS
or NPA tuition less the funds apportioned to each district or county office of education for
the number of exceptional individuals served (a.d.a.) and applicable federal funds for
which the pupils are entitled, such as those funds provided under PL 94-142.
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Chart C
NPS/Agency Billing Process

Contractor provides services, as specified in
the student's IEP.

Contractor bills district on a monthly basis.

District receives billing from contractor.
1. Invoice of services provided
2. Attendance register
3. Local board approval of warran:
4. Local district auditing process

4
District sends warrant, invoice, and attn-

dance record to county office for a review
of the legality of the payment.

1. School financial services disburse-
ments
a. Process warrant verifies local

board approval.
b. Auditing of warrant, auendance,

and ccintrac.

4
County office sends warrant to distict

District sends payment to contractor.
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Invoice
The State Depanment of Education provides
model invoice SE V. Districts may use any
form that contains the following elements:
1. School district's name and address
2. NPS/Ageney's name and address
3. Student's name
4. Contracted rate, days, extension, and

amount due
5. School/Agency approval signature
6. District approval signature
7. Billings art for the calendar month

Attendance Record

It is the local school district's responsibility
to ensure that the rate of payment and
services provided by the NPS/Agency
conform to the Master and Individual Service
Contracts.

Bill payment

Auditing

Auditing is the process of verifying and
tracking services provided against the
maximum limits approved by the LEA's
board on an individual student's contract



If the exceptional individual resides in a licensed children's institution (LCI) or foster
family home which is not located in the district of residence of the parent who retains
educational responsibility for the pupil's education, the State Superintendent apportions
to each district and county office serving such pupils an amount which is equal to 100
percent of the excess costs of the NPS or NPA tuition. When the location of the LCI is
also the district of residence of the parent who retains educational responsibility for the
pupil, the district or county office of education is apportioned 70 percent of the excess cost
of the NPS or NPA tuition.

As a condition of receiving NPS or NPA apportionments, local school districts and county
offices of education are required to report to the State Superintendent when the cost of a
pupil's NPS or NPA placement exceeds the average costs of serving a pupil in the district
or county special day class by more than 100 percent. The computation of the average
district and county special day class costs must include both instructional and support
costs, including transportation and designated instruction and services. If the district or
county office does not operate special day classes, the average costs are based on those
of special day classes in the special education local plan area.

Reimbursement for costs of transportation between the local educational agency and the
parent is allowed under the nonpublic school or agency provisions of law. Transportation
services, as required by an IEP, may be included in the contract and tuition rate negoti-
ated and agreed to with the nonpublic, nonsectarian special education school or agency.

The report on excess costs must be submitted on forms provided by the State Department
of Education for the purposes cited above and include the following information:

o The name of the nonpublic, nonsectarian school in which the exceptional pupil is
placed.

o A brief description of the services provided to that pupil.

o The total costs of the placement for that individual.

Additionally, districts and county offices, as a condition of receiving an NPS/NPA ap-
portionment, must submit to the State Superintendent an annual report of the individual
contracted program placement costs for providing special education, transportation, resi-
dential, and designated instruction and services to exceptional pupils placed in nonpublic,
nonsectarian schools and agencies. This report shall show the placement costs in cate-
gories which include, but are not necessarily limited to, the following:

o Full-day placement
o Partial-day placement
o Residential placement within the state
o Residential placement outside the state

Other than the state apportionment for NPS/NPA tuition, the State Superintendent is
prohibited by law from apportioning funds for the cost of NPS or NPA placements claimed
by districts or county offices of education if the increase claimed from one year to the next
exceeds the statewide average percentage inflation adjustments for school district rev-
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enue limits or the percentage specified by the Budget Act, unless the Superintendent
makes a specific and individual finding that a greater increase is warranted.

State Reimbursement for Nonpublic Preschool Placements

Education Code Section 56441.10 requires that early education services provided to ex-
ceptional pupils, ages three through four, who are defined by law as not reouiring inten-
sive special education and services shall not be funded through the previously described
NPS/NPA tuition reimbursement procedure unless a waiver is approved by the State
Superintendent. The waiver request must include the following information in order to be
considered for approval:

o Number of children to be served in the NPS/NPA placement

o Types of handicaps to be served in the NPS/NPA setting

o Cost effectiveness of the NPS/NPA tuition reimbursement service delivery mode

Local educational agencies serving preschool pupils who "require intensive services "
need not submit a waiver request to receive tuition reimbursement for the costs of an NPS
or NPA placement.

Local education agencies serving pupils who do not require intensive services may use
preschool instructional personnel services units (IPSUs) to purchase services from non-
public schools and agencies to serve preschool pupils. The use of special education IPSUs
to purchase NPS or NPA services for handicapped preschoolers does not require a waiver
from the State Superintendent.

Fiscal Reporting Requirements, Procedures, and Forms

Local educational agencies are required to submit certain fiscal reports to the State
Department of Education regarding the costs of special education and related services
provided to exceptional pupils. The first and second state apportionment reports (P-1 and
P-2) are made by the State Superintendent of Public Instruction each year in the fall and
spring, respectively. Included in these reports are th c. costs of all special education pro-
grams in kindergarten through grade twelve, including nonpublic, nonsectarian school and
agency services. The data for these reports are gathered by a packet of 3-50 forms, which
require that NPS and NPA comract services' costs be reported on worksheets contained
in the packet.

Once local district and county superintendents have signed and certified the P-1 and P-2
reports of special education costs, the State Superintendent issues a report to the State
Legislature, the Department of Finance, and the Office of the Legislative Analyst. The
special education cost information gathered by the first and second apportionment reports
provides a basis for planning legislative state budget proposals for special education
funding each school year.
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Since the 1986-87 school year, the State Superintendent of Public Instruction has estab-
lished a Financial Management Advisory Committee (FMAC) composed of legislators
and their staffs; fiscal experts, Department staff, the State Department of Finance, and
others to establish uniform accounting standards to report the costs of public education
programs in kindergarten through grade twelve.

Through the efforts of the FMAC, local education agencies also submit fiscal reports, re-
ferred to as the 3-380 report for local school districts and the 3-580 for county offices of
education, to report the costs of all public education programs. Nonpublic school and
agency contract costs must also be reported as part of the J-380/3-580 worksheets for the
costs of local special education programs provided to exceptional individuals.

State laws enacted in 1981 also require that the state Superintenthnt of Public Instruction
review any new nonpublic school and agency placement costs which exceed $20,000 per
year. The 1981-enacted provision of law also provided that the $20,000 NPS/NPA cost
threshold should be cumulatively increased by the cost of living adjustment (COLA) per-
centage of the State Budget Act.

In the 1989-90 school year, the NPS/NPA placement cost threshold was approximately
$32,787. For further information about the $20,000 NPS/NPA cost report, inquiries should
be directed to the State Department of Education, Special Education Division.
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Chapter VI

Other NPS/NPA Questions and Answers

Given the statutory role of NPS or NPA programs contracted to serve eligible pupils when
there are no appropriate public school programs available, effective contract procedures
are often a question of interpreting existing laws and regulations for implementation pur-
poses. However, there are several areas relating to contracting with nonpublic,
nonsectarian schools and agencies to provide special education and related services
which current laws or regulations do not address directly. This chapter is intended to help
clarify for public and nonpublic special education program professionals information
regarding the appropriate use of contracted services for exceptional pupils. The order of
the following questions and answers is not intended, however, to reflect a rank ordering of
such issues in any way.

A. Appropriate Use of the Superintendent of Public Instruction's Waiver of
NPS/NPA Requirements Under Education Code Section 56366.1

1. Is a waiver under Education Code Section 56366.1 necessary to appropriately
serve a student under a contract between an LEA and nonpublic school or
agency which is not certified under Education Code Section 56366(c), when
the LEA desires state reimbursement for the costs of placement and tuition?

Answer: Yes, when filing the petition with the Superintendent of Public
Instruction, reasons must be given for the waiver, including "sufficient
documentation to demonstrate that the waiver is necessary or beneficial
to the content and implementation of the student's IEP and that the
waiver does not abrogate any right provided individuals with exceptional
needs and their parents or guardians under state or federal law, and does
not hinder the compliance of the district, SELPA, or county office with
Public Law 94-142, as amended; Section 504 of Public Law 93-112, as
amended; and federal regulations relating thereto."

2. If a certified nonpublic school program cannot find an appropriately credentialed
full-time teacher or substitute teacher for special education instruction pro-
vided under a contract with a local educational agency, is a Superintendent's
waiver necessary in order for the NPS to receive a.d.a. credit and for the LEA
to receive state reimbursement under Education Code Section 56740?

Answer: State regulations require that each student placed by an LEA in a non-
public school or agency receive special education and related services
from personnel who are "qualified" and meet federal and state certifica-
tion, licensing, or other comparablt requirements which apply to the area
of service provided. If an NPS or NPA program provides special educa-
tion or related services to pupils by employing persons who do not meet
credentialling requirements, a petition to waive such requirements may
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need to be requested, with sufficient documentation to demonstrate its
benefit or necessity to the pupil's IEP.

B . Contracting with Noncertified NPS/NPAs

1. If a local educational agency determines the need for an NPS or NPA place-
ment to appropriately serve a pupil but can identify only "noncertified" non-
public schools or agencies within its special education local plan area, does
Education Code Section 56366(c) prohibit the LEA from contracting with those
noncertified programs, unless a waiver is secured from the Superintendent of
Public Instruction?

Answer: Yes, Education Code Section 56366(c) states that "No contract for spe-
cial education and related services provided by nonpublic, nonsectarian
schools or licensed children's institutions shall be authorized under this
part unless the school or institution has been certified as meeting those
standards relating to the required special education services and
facilities for indviduals with exceptional needs." Furthermore, Education
Code Section 56366.1 states that "a district, special education peal plan
area, county office, nonpublic, nonsectarian school, nonpublic,
nonsectarian agency, or licensed children's institution Lt..; petition the
(state) superintendent to waive one or more of the requirements of
Sections 56365 and 56366. The petition shall state the reasons for the
request and shall include sufficient documentation to demonstrate that
the waiver is necessary or beneficial to the content and implementation
of the pupil's individualized education program and that the waiver does
not abrogate any right provided individuals with exceptional needs and
their parents or guardians under state or federal law and does not hinder
the compliance of a district, special education local plan area, or county
office with Public Law 94-142, as amended; Section 504 ofPublic Law
93-112, as amended; and federal regulations relating thereto."

2. If a court determines that an NPS or NPA that is not certified by the state un-
der Education Code Section 56366(c) is the appropriate placement for a pupil,
and the NPS or NPA program refuses to be certified, is the state obligated un-
der the provisions of Education Code Section 56740 to reimburse the LEA for
such placement tuition costs?

Answer: No, the State is not automatically obligated to reimburse a local educa-
tion agency for costs incurred as a result of a court decision to place an
exceptional pupil in a nonpublic school program which is not certified as a
nonpublic, nonsectarian school or agency. The LEA will need to pursue a
waiver under Education Code Section 56366.1.

3. If an LEA and parent mediate a resolution to a dispute wherein the appropriate
placement is a noncertified nonpublic school or agency program, is the LEA el-
igible for state reimbursement of such placement tuition costs under Education
Code Section 56740?
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Answer: No, the local educational agency cannot receive state reimbursement,
according to Education Code Section 56740, unless the nonpublic, non-
sectarian school or agency has been certified as meeting those standards
for special education and related services under Section 56366(c). Since
the LEA and parent cannot negotiate an unlawful mediation agreement,
the local educational agency must work with the NPS to obtain state
certification or seek a waiver of those requirements. It would also be un-
lawful for the LEA to place a pupil in an uncertified NPS and to use local
funds since it does not meet state standards and by definition would,
therefore, be inappropriate.

C. LEA Designation of NPS/NPA Pupil Surrogate Parent

1. Under current provisions of Education Code Section 56156, does a public
agency mean a placing agency (e.g., probation department, welfare department,
local mental health department, etc.) which is responsible to identify the indi-
vidual responsible to represent the interests of the child for educational and
related services?

5/90

Answer: Yes, however, proposed legislation to define more specifically the proce-
dures for designating a surrogate parent for pupils who are war& of a ju-
venile court is pending the 1990 Legislative Session.

2. Can a court designate a surrogate parent for a pupil placed in a residential non-
public school program to represent the educational interests of the child?

Answer: No, a court may not appoint a surrogate parent for an exceptional individ-
ual. Federal law is clear that the appointment of a surrogate parent is an
LEA responsibility. Although a court may appoint a guardian or conser-
vator, if the pupil is a ward of the court, the LEA must appoint the surro-
gate parent to represent the child.

3. Is there a conflict of interest when a local noneducational public agency social
worker (e.g., probation services, welfare services, etc.) serves as surrogate
parent for a pupil placed in a residential nonpublic school program?

Answer: Federal regulations require that "a person assigned as a surrogate may
not be an employee of a public agency which is involved in thd education
or care of the child." Proposed legislation to define more specifically the
procedures for designating a surrogate parent for pupils who are wards of
a juvenile court is pending approval in the 1990 Legislative Session.
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D. Suspension or Expulsion of NPS/NPA Pupils ,

1. Under Education Code Sections 56365 and 56366, can the principal of a certified
nonpublic school serving pupils under a contract with an LEA suspend a con-
tracted pupil without prior notice or approval of the contracting LEA?

Answer: Education Code Section 48911.5 provides that "the site principal of a
contracting nonpublic nonsectarian school providing services to individu-
als with exceptional needs under Sections 56365 and 56366 shall have
the same duties and responsibilities with respect to the suspension of
pupils with previr;usly identified exceptional needs [as those] prescribed
for the suspension of pupils under Section 48911." Education Code
Section 48911 further specifies the procedures and circumstances through
which the suspension of a pupil must be implemented. Provisions for
prior notice and approval of a pupil's suspension by the contracting local
educational agency, if desired by either party, should be established by
the contract between the LEA and NPS or NPA program.

2. Can the principal of a certified nonpublic school serving pupils not under a con-
tract with an LEA under Education Code Sections 56365 and 56366 suspend or
expel pupils enrolled in the program?

Answer: Requirements for the suspension or expulsion of exceptional pupils
placed in nonpublic schools or agencies affect those individuals who are
placed under Education Code Sections 56365 and 56366 et seq. by a local
education agency in order to provide that pupil a "free appropriate public
education." If the nonpublic school serves pupils placed by other public
agencies, the principal should consult requirements imposed by those
agencies. If the nonpublic school serves pupils placed by their parents or
guardians, placement agreements made between the parents or
guardians and the nonpublic school should be consulted.

3. Should specific procedures and policies for the suspension or expulsion of
pupils under contract between an LEA and nonpublic school or agency program
be specified in the contract?

Answer: Although there is no statutory or regulatory requirement to do so, it is
recommended that the contract agreement between a contracting local
educational agency and nonpublic school or agency program include pro-
cedures and responsibilities of both parties whenever contracted pupils
are suspended. Since expulsion is tantamount to a change of placement,
the LEA should ensure that the NPS agrees in the contract to abide by
the "stay-put" requirements. Otherwise, the LEA would find itself in
immediate noncompliance if the pupil's placement were changed during
the due process proceedings, and the NPS or NPA could jeopardize its
state certification status.
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4. If a nonpublic school principal believes that a pupil should be suspended and
the contracting LEA believes that the pupil's placement should be changed
entirely, what procedures are available to resolve the disagreement?

Answer: The decisions about the appropriateness of placement in a nonpublic
school remains with the pupil's Individualized Education Program Team.
Disputes between a contracting local educational agency and nonpublic
school relating to the appropriateness of the nonpublic school placement
are resolved through the parent's right to due process procedural safe-
guards, as outlined in state law and regulations.

5. Is there a limit to the number of times a pupil who resides in an LCI while at-
tending a public school special educaton program can be suspended before an
IEP Team must be convened to consider expulsion or a change of placement for
that pupil?

Answer: Education Code Section 48903 establishes a limit of 20 school days of
suspension in any school year. In addition, a recent program advisory is-
sued by the State Department of Education states that after the "second
suspension during the same semester, it is advisable to reconvene an
IEP Team to determine whether a change in placement, program, or
services is warranted." Based on the federal court decision of Doe v.
Honig, the advisory does not separately address pupils who reside in
LCIs as opposed to those who do not.

E. NPS/NPA Insurance Liability Requirements

5/90

1. What are reasonable requirements for liability insurance to be provided by a
nonpublic school or agency that contracts to provide special education and re-
lated services to pupils referred and placed by local educational agencies?

Answer: Current law and regulations require that a contracted and sate certified
nonpublic school or agency possess "reasonable insurance," Ls stipu-
lated by the contract, when determining the appropriateness of the non-
public school's or agency's services. These requirements also provide
that the contract shall indemnify the local educational agency against
loss or liability.

The level of reasonable insurance is a matter for negotiation between the
contracting local educational agency and nonpublic school or agency in
which a pupil's placement is being considered. While the level of insur-
ance felt to be necessary varies from LEA to LEA, the specific level of
insurance needed will depend on the LEA's or NPS/NPA's liability ex-
posure. The premium cost for the liability insurance required is also con-
sidered in the final determination of what level of insurance is reasonably
needed and affordable by the LEA and NPS/NPA program.
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F. Impact of Butterfield V. Honig Settlement on AB 3632 Services

1. Does the settlement in the decision of Bunerfield v. Honig impact othercoun-
ties besides Los Angeles County?

Answer: The Butterfield v. Honig litigation was settled by a Consent Decree issued by
the federal district court to requite the Los Angeles County Mental Health
Department to provide mental health services to eligible pupils who reside in
Los Angeles County. The settlement has no direct effect or impact on other
counties in California, other than clarifying the role of the State Department of
Education in assuring that the provisions of the Education of the Handicapped
Act are carried out. (For the provisions of the Butterfield v. Honig settlement
see Appendix K.)
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APPENDIX A

A GLOSSARY OF COMMONLY USED TERMS
RELATING TO CALIFORNIA'S SPECIAL EDUCATION PROGRAMS

APPROPRIATE EDUCATION: As in "free appropriate public education," is an educa-
tional program and related service(s), as determined on an individual basis, which meets
the unique needs of each individual with exceptional needs. Such an educational program
and related service(s) shall be based on goals and objectives as specified in an
individualized education program and determined through the process of assessment and
IEP planning in compliance with state and federal laws and regulations. Such an
educational program shall provide the equal opportunity for each individual with
exceptional needs to achieve his or her full potential, commensurate with the opportunity
provided to other pupils. (CCR 3001)

ASSESSMENT PLAN: A document which is appmved by the parent and describes all
assessment instruments that the LEA intends to administer to the pupil. The assessment
plan also includes a description of all recent assessments conducted, including any avail-
able independent assessments and any assessment information the parent requests to be
considered. The document must indicate the student's primary language. The parent must
grant written permission before assessment may begin and may rescind an agreement
whereby assessment procedures would stop immediately.

APPLICANT: An individual, firm, partnership, association, or corporation that has made
application for certification as a nonpublic, nonsectarian school or agency. (CCR 3001(a))

CALIFORNIA CODE OF REGULATIONS (CCR), TITLE 5: The regulations adopted
by the State Board of Education to govern special education programs for California's
individuals with exceptional needs.

CALIFORNIA EDUCATION CODE (EC): The state laws passed by the State
Legislature and signed by the Governor.

CERTIFICATION: Authorization by the Superintendent for a nonpublic school or non-
public agency to service individuals with exceptional needs under a contract pursuant to
the provisions of Educadon Code Section 56366(c), (CCR 3001)

CONTRACT: The legal document which binds the public educational agency and the
nonpublic school or nonpublic agency. Often referred to as a Maver Agreement or Master
Contract, a contract is a document negotiated between the LEA and contracmd state
certified nonpublic schools or agencies. The contract includes the terms by which the
district and the NPS/NPA operate within the school year. (EC 56366)

CONTRACTING LOCAL EDUCATION AGENCY: School disnict, special education
local plan area, or county office of education.
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DUAL ENROLLMENT: A term used to describe a student who, in order to meet the
goals and objectives specified in the IEP, is enrolled concurrently in a public and a non-
public school or agency. (CCR 3066)

EXPANDED IEP TEAM: Means an Individualized Education Program Team which
has been expanded to include a representative of the local county mental health depart-
ment or designee when an individual pupil is believed to have needs for mental or other
noneducational related services, such as residential or health services.

FEASIBLE: As used in Education Code Section 56363(a) means the Individualized Edu-
cation Program Team has: (1) determined that the regular class teacher, special class
teacher, and/or resource specialist possesses the necessary competencies and creden-
tials/certificates to provide the designated instruction and service specified in the individ-
ualized education program; and (2) considered the time and activities required to prepare
for and provide the designated instruction and service by the regular class teacher, special
class teacher, and/or resource specialist. (CCR 3066)

FREE APPROPRIATE PUBLIC EDUCATION: The provision of education and
related services at no cost to the student or to his or her parents. Appropriateness is
defined by the individualized education program (IEP) as designed to meet the student's
learning needs. (USC 34 CFR 300.300)

IEP TEAM: This team must consist of the following members: the parent(s) or legal
guardian; school personnel providing services to the student, including the teacher, and
the LEA administrator. (EC 56341)

INDIVIDUAL SERVICE AGREEMENT: A binding document which is part cf the
Master Contract or Agreement executed between the contracting LEA and NPS/NPA for
each pupil placed in the NPS/NPA. It specifies the services required by each pupil's IEP
and the specific payments to the NPS/NPA for providing those services. (CCR 3022)

INDIVIDUALIZED EDUCATION PROGRAM (IEP): A written document prepared
for each special education student which addresses the educational needs of the student.
It includes statements of special education and related services which are to be provided
to the student. The components are: (1) statement of present levels of education achieve-
ment; (2) annual goals and short-term objectives; (3) related services and anticipated
duration; (4) extent of participation in regular education; and (5) annual review. The
program option is determined from the IEP document. (USC 34 CFR 300.340)

INSTRUCTIONAL DAY: Shall be the same period of time as constitutes the regular
school day for that chronological peer group unless otherwise specified in the individual-
ized educational program. (CCR 3001)

INTENSIVE SPECIAL EDUCATION AND SERVICE: Instruction and services with-
out which the pupil would be unable to develop the skills necessary to achieve educational
goals appropriate to his or her developmental and cognitive level or potential. Such in-
struction and services may be provided in any of the program options described in
Education Code Section 5636. (CCR 3001)
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LEAST RESTRICTIVE ENVIRONMENT (LRE): The guarantee that education for
handicapped students will be provided with nonhandicapped students to the maximum
extent appropriate. LRE also means that there must be a continuum of alternative set-
tings in which a student may be placed, ranging from regular classrooms to more intensive
settings, such as special classes on a full- or part-time basis, special schools, or residen-
tial institutions.

LICENSE: A valid license issued oy the Board of Medical Quality Assurance, Board of
Consumer Affairs, Board of Behavioral Sciences Examiners, or other state licensing office
authorized to grant licenses which may be applicable to providing services for individuals
with exceptional needs. If a license is not available through an appropriate state licensing
agency, a certificate of registration with the appropriate professional organization at the
national and/or state level which has standards established for the certificate is equiva-
lent to the license. (CCR 3001)

LOCAL EDUCATIONAL AGENCY (LEA): A local school district, special education
local plan area, or county office of education that is responsible to provide educational ser-
vices to public elementary and/or secondary pupils.

MULTIDISCIPLINARY TEAM: Qualified persons who are able to use testing and
assessment materials and procedures for the purpose of assessing and deciding on
program options of the student so as not to be racially, culturally, or sexually
discriminatory. This team functions together at the IEP meeting. (CCR 56320)

NONPUBLIC AGENCY (NPA): Any private, nonsectarian establishment or individual
providing related services to exceptional pupils. (CCR 3001)

NONPUBLIC SCHOOL (NPS): Means any private, nonsectarian school enrolling indi-
viduals with exceptional needs and employing at least one full-time teacher holding an
appropriate credential authorizing special education services, and certified by the State
Department of Education. The nonpublic school shall meet those standards as prescribed
in CCR Section 3062.

.4

NONSECTARIAN: Nonsectarian status means a nonpublic school or agency that is not
owned, operated, controlled by, or formally affiliated with a religious group or sect,
whatever might be the actual character of the education program or the primary purpose of
the facility. (CCR 3001)

OTHER PUBLIC AGENCIES: Educational programs and services administered by
other public agencies which provide educational programs and services to individuals with
exceptional needs shall adhere tc .he provisions of federal and state laws and regulations
relating to individuals with exceptional needs. (Education Code Sections 56000, 56100(1),
56500: 34 CFR 300.2, 300.11, 300.600, CCR 3010)

PLACEMENT: The specific physical location or school site selected for the implementa-
tion of the pupil's IEP.
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PRESCRIBED COURSE OF STUDY: As used in Education Code Section 56026(c)(4),
means the course of study that is established by the local school district governing board,
pursuant to Education Code Secticn 51000 et seq. (CAC 3001)

PROGRAM OPTION: The specific programs available to special edurmtion pupils: (1)
Resource Specialist Program; (2) Designated Instruction and Services; (3) Special
Classes and Centers; (4) Nonpublic, Nonsectarian Schools or Agencies; and (5) State
Special Schools.

PUBLIC LAW 94-142: Education of All Handicapped Children Act of 1975, as amended
by Public Law 94-142.

QUALIFIED: Means a person who has met federal and state certification licensing,
registration, OT other comparable requirements which apply to the area in which he or she
is providing special education or related services, or, in the absence of such requirements,
the state education agency's approved or recognized requirements, and adheres to the
standards of professional practice established by federal and state law or regulation, in-
cluding standards contained in the California Business and Professions Code. Nothing in
this definition shall be construed as restricting the activities in the services of a graduate
needing direct hours leadine to licensure, or of a student teacher or intern leading to a
graduate degree at an r.c.credited or approved college or university, as authorized by state
laws or regulations. (CCR 3001(t))

RELATED SERVICES: Services which are needed by the student to support the special
education classroom instruction. Related services include transportation and other sup-
portive services, such as speech pathology and audiology, psychological services, physi-
cal and occupational therapy, and medical and counseling services (except those medical
services that must be used for diagnostic and evaluation purposes only that may be re-
quired to assist a student to benefit from special education). (34 CCR, Part 300.13)

SELPA: Means a special education local plan area in California which is referred to as an
intermediate educational unit in PL 94-142.

TEAM APPROACH: PL 94-142 regulations specify that the IEP is to be developed 1../ a
representative of the district who is qualified to provide or supervise the program, the
teacher, the parent(s), other individuals at the discretion of parents or agency, evaluation
personnel if student has been evaluated for the first time, and the student, when appro-
priate.

TRANSDISCIPLINARY TEAM: Chapters 4.4 and 4.45 of the Education Code describe
a transdisciplinary team for services to infants and preschoolers ". . . as a group of
professionals from various disciplines and parents who shall share their expertise and
otherwise work together to provide these services . . . ."
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APPENDIX B

FEDERAL REQUIREMENTS RELATING TO CHILDREN NQI
PLACED IN SCHOOLS BY SEA/LEAS

Implementing regulations specify requirements for state and local educational agencies'
responsibility for appropriately serving eligible handicapped children who are placed in
private schools by parents in accordance with 34 CFR 300.403, as follows:

"( a) If a handicapped child has available, free, appropriate public education and the
parent chooses to place the child in a private school or facility, the public agency
is not required by this parent to pay for the child's education at the private school
or facility. However, the public agency shall make services available to the child
as provided under Regs. 300.450-300.460.

"(b) Disagreements between a parent and a public agency regarding the availability of
a program appropriate for the child, and the question of financial responsibility,
are subject to the due process procedures under Regs. 300.500-300.514 of
Subpart E.

"(c) To the extent consistent with their number and location in the State, provision is
made for the participation of private school handicapped children in the program
assisted or carried out under this part by providing them with special education
and related services; and,

"(d) The other requirements in 34 CFR 76.651-76.663 of EDGAR are met."
[34 CFR 300.452]

For local educational agencies, the regulations specify that "each local educational agency
shall provide special education and related services designed to meet the needs of private
school handicapped children residing in the jurisdiction of the agency." [34 CFR 300.452]

As a federal state assistance grant program the Education of the Handicapped Act be-
came subject to the Education Division General Administrative Regulations (EDGAR) in
April, 1980. EDGAR specified, among other provisions, requirements for the participation
of all eligible handicapped children enrolled in private schools. As the recipient of federal
PL 94-142 funds provided by the act, state and local educational agencies are required to
"provide students enrolled in private schools with a genuine opportunity for evitable
participation" in the benefits of the act [34 CFR 76.651(a)(1)] which is consistent with
their needs, number, and location in the state, by providing them with special education
and related services.

EDGAR further specifies that, in the development of state and local plans for the educa-
tion of the handicapped children, state and local educational agencies must meet specified
requirements to "consult with appropriate representatives of students enrolled in private
schools during all phases of the development and design of the project c. ered by the
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application" [34 CFR 76-652(a)] and before any decision is made "that affects the
opportunities for those students to participate in the project." [34 CFR 76.652(b)]

In preparing their special education local plan, as required under PL 94-142, local educa-
tional agencies are also required to ensure private school participation by including the
following information in their plan, after consultation with appropriate private school
representatives in their jurisdiction:

"(a) A description of how the applicant will meet the Federal requirements for
participation of students enrolled in private schools.

"(b) The number of students enrolled in private schools who have been identi-
fied as eligible to benefits under the program.

"(c) The number of students enrolled in private schools who will receive bene-
fits under the program.

"(d) The basis the applicant used to select the students.

"(e) The manner and extent to which the applicant complied with Regs. 76.652
(consultation).

"(f) The places and times that the students will receive benefits.

"(g) The differences, if any, between the program benefits the applicant will
provide to public and private school student, and the rcasons for the differences." [34
CFR 76.656]

In addition, EDGAR provisions require LEAs to:

1. Not use program funds for classes that are organized separately on the
basis of school enrollment or religion of the students if the classes are on the same she
and include students enrolled in public and private schools. [34 CFR 76.657]

2. Not use program funds to finance the existing level of instruction in private
school or to otherwise benefit the private school. Local educational agencies are allowed,
however, to use program funds to meet the specific needs of students enrolled in such
schools. [34 CFR 76.658]

3. May use program funds to make public school personnel available in other
than public facilities: (a) to the extent necessary to provide equitable program benefits
designed for the private school students; and (b) if those benefits are not normally
provided by the private school. [34 CFR 76.659]

4. May use program funds to pay for scrvices ofan employee of a private
school if (a) the employee performs services outside his or her regular hours of duty; and
(b) the employee performs such services under the supervision and control of the local
public agency. [34 CFR 76.660]
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5. May place equipment and supplies in a private school for the period of time
needed for the project, but must keep title to and exercise continuing administrative
control of all equipment and supplies acquired with program funds. [34 CFR 76.662]

6. Shall ensure that program funds are not used for construction of private
school facilities. [34 CFR 76.662]

Other related requirements of the EDGAR provisions for the "equitable participation" of
private school handicapped children were made through the EHA Amendments of 1983,
Public Law 98-199, involving a U.S. Secretary of Education's "by-pass" of state and
local Pducational agencies in order for special education and related services to be pro-
vided directly to those students, as appropriately identified by their IEP.
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Revised 8/89
APPENDIX C

SAMPLE
Contract No.

MASTER CONTRACT
FOR NONPUBLIC. NONSECTARIAN SCHDOL/AGENCY SERVICES

(Education Code Sections 56365 et seq.)

THIS AGREEMENT made and entered into this day

of , 19 , between
(Local Public Education Agency)

county of ,

(address)

hereinafter referred to as the "DISTRICT" and
(Nonpublic School/Agency)

, hereinafter referred to as "CONTRACTOR"
(address)

for the purposes of providing special education or related services to individuals with excep-
tional needs under the authorization of Education Code Sections 56365 et seq.

The Governing Board of the DISTRICT desires to provide special education and/or
related services to the pupils pursuant to Education Code Sections 56300, 56365, 56366, and
56740; and

The DISTRICT determined that the need for such services exists; CONTRACTOR
is a nonpublic school or agency holding all required certificates and licenses; and that
CONTRACTOR is capable of and willing to provide such services.

Attached hereto and incorporated herein by reference is the form of "Individual
Service Contract for Nonpublic, Nonsectarian School/Agency Services" which
CONTRACTOR will be required to execute with DISTRICT with respect to each pupil for
whom CONTRACTOR is to provide services.

In consideration of the mutual promises contained herein, it is mutually agreed be-
tween the parties as follows:
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GENERAL PROVISIONS

I. MDDIFICATIOM AND AMENDMENTS;

This contract may be modified or amended by a written document which complies
with legal mandates, executed by CONTRACTOR and DISTRICT. Changes in the educa-
tional services or placement provided under the contract may be made only on the basis of
revisions to the pupil's individualized education program. At any time during the term of the
contract, the parent, nonpublic school, or school district may request a review of the pupil's
individualized program, subject to all procedural safeguards. Changes in the administrative or
financial agreements of the contract which do not alter the educational services or placement
may be made at any time during the term of the contract, as mutually agreed in writing by the
nonpublic school and the DISTRICT.

2. NOTICES:

All notices provided for this contract shall be in writing and shall be delivered by
certified or registered mail, postage prepaid. Notices to DISTRICT shall be addressed to

to

. Notices to CONTRACTOR shall be addressed

The effective date of notice shall be the date of receipt by addressee.

3. DISPUTES:

Disagreements between DISTRICT and CONTRACTOR concerning the
meaning, requirements, or performance of this contract shall be submitted to the County
Superintendent of Schools or to the State Superintendent of Public Instruction when the
County Superintendent of Schools is participating in the local plan involved in this contract.
The determination of the County Superintendent or Superintendent of Public Instruction shall
be made in writing and shall be binding on both parties.

4. SUBCONTRACT AND ASSIGNMENT.,

CONTRACTOR shall not enter into subcontracts for any of the work con-
templated under this contract without first obtaining written approval from the DISTRICT.
Such approval shall be attached and made part of this contract. Subcontracts may be entered
into only with nonpublic agencies certified by the California State Department of Education.
This contract binds the heirs, successors, assignees, and representatives of CONTRACTOR.
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5. 2:DEPENDENT CONTRACTOR STATUS:

This contract is by and between two independent agents and is not intended to
and shall not be construed to create the relationship of agent, servant, employee, partnership,
joint venture, or association.

6. CONFLICTS OF INTEREST:

CONTRACTOR agrees to furnish on request to DISTRICT a valid copy of the
most recently adopted partnership agreements or bylaws and articles of the corporation and
also a complete and accurate list of the Governing Board of Directors (or Trustees or
Partners) and to timely update said information as changes in such governance occur.
CONTRACTOR promises and attests that the CONTRACTOR and any Board of Directors of
the CONTRACTOR shall avoid any actual or potential conflict of interest including, but not
limited to, employment with DISTRICT.

7. TERMINATION

This agreement may be terminated for cause. Cause shall include nonmain-
tenance of current nonpublic school/agency certification. To terminate this contract, either
party shall give 20 calendar days written notice. Upon termination without default of
CONTRACTOR, DISTRICT shall pay, without duplication, for all services performed and
expenses incurred to date of termination. In consideration of this payment, CONTRACTOR
waives all right to any further payment or damage and shall turn over to DISTRICT
everything pertaining to its services hereunder, possessed by CONTRACTOR or under its
control at the time of termination.

Individual Service Contracts may be terminated without advance notice if both
parties agree to do so. The DISTRICT shall not terminate Individual Service Contracts
because of the availability If a public class initiated during the course of the contract unless
the parent agrees to transfer of a pupil to a public school program.

8. INSPECTION AND AUDIT:

CONTRACTOR shall provide access to or forward copies of any books,
documents, papers, reports, records or other matter relating tl the contract on request by the
DISTRICT, except as otherwise provided by law.

9. INDEMNIFICATION:

CONTRACTOR shall defend, save harmless, and indemnify DISTRICT' and its
officers, agents, and employees for all liabilities and claims for damages for death, sickness,
or injury to persons or property, including without limitation all consequential damages from
any cause whatsoever arising from or connected with its service hereunder, whether or not
resulting from the intentional or negligent acts of omissions of CONTRACTOR, its agents, or
employees.
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10. INSURANCE:

During the entire term of this contract and any extension or modification thereof,
CONTRACTOR shall keep in effect a policy or policies of liability insurance, including cover-
age of owned and nonowned automobiles of at least $ for each person and
$ for each accident or occurrence for all damages arising out of
death, bodily injury, sickness, or disease from any one accident or occurrence, and
$ for all damages and liability arising out of injury to or destruction ofprop-
erty for each accident or occurrence. Not later than the effective date of this contract,
CONTRACTOR shall provide DISTRICT with satisfactory evidence of insurance, naming the
DISTRICT' as additional insured, including a provision for a 20 (twenty) calendar day written
notice to DISTRICT before cancellation or material change, evidencing the abovc-specified
coverage. The CONTRACTOR shall at its own cost and expense procure and maintain insur-
ance under the Workers' Compensation Law of California.

11. No charge of any kind to parents shall be made by CONTRACTOR for
mandated educational and designated instruction services, including screening or interviews
which may occur prior to a pupil's enrollment, under the terms of this contract.

12. For the purpose of the contract, a parent is the natural or adoptive parent or legal
guardian.

13. CONTRACTOR shall provide appropriately credentialed teachers or licensed
personnel consistent with the California Code of Regulations, Title 5, the California Education
Code, and DISTRICT requirements, as specified, to provide service(s) to pupils under this
general contract, unless a written waiver has been granted by the Superintendent of Public
Instruction. CONTRACTOR shall be responsible for verification of credentials and licenses
held by its employees, agents, and subcontractors. Credentials shall be on file at

DISTRICT/COUNTY OFFICE

CONTRACTOR shall immediately notify DISTMCT/COUNTY and provide
copies of appropriate credential(s) and/or license(s) if change of staffoccurs which directly
affects the pupils.

14. DISTRICT shall provide CONTRACTOR with copy of each pupil's individualized
education program. CONTRACTOR will provide pupils a program of instruction within the
nonpublic school or agency which is consistent with each pupil's individualized education
program, as specified in the Individual Service Contract/Agreement. The program of instruc-
tion shall be described in writing and a copy provided to DISTRICT prior to the effective date
of this contract.

15. GRADUATION REQUIREMENTS:

If the pupil is of secondary school age, the DISTRICT will list the course require-
ments to be satisfied by the CONTRACTOR leading toward graduation and specify levels of
proficiency in basic skills, as meastned by DISTRICT' approved proficiency tests.
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s The public school maintains responsibility for verification of fulfillment of the
graduation requirements; therefore, at the close of each semester during grades 10, 11, and
12, CONTRACTOR shall prepare transcripts and submit them to DISTRICT. DISTRICT shall
evaluate pupils' transcripts to approve progress toward completion of diploma requirements.

16. CONTRACTOR shall allow periodic monitoring of the prpil's instructional pro-
gram by DISTRICT and shall be invited to participate in the review of the pupil's progress by
the DISTRICT. Representatives of DISTRICT shall have access to observe the pupil at work,
to monitor the instructional setting, to interview CONTRACTOR, and to review the pupil's
progress. CONTRACTOR agrees that DISTRICT representatives may make unannounced
monitoring visits on presentation of identification at site office.

17. CONTRACTOR will provide for reasonable parental visits to all the school facili-
ties including, but not limited to, the instructional setting attended by the pupil, school and
recreational activity areas, and pupils' living quarters.

18. CONTRACTORS operating programs with residential components shall cooper-
ate with parent(s') reasonable requests for pupil visits in their home, including, but not lim-
ited to, holidays and weekends.

19. CHANGE OF RESIDENCE:

CONTRACTOR shall notify DISTRICT in writing of pupil's changes of residence
within three days after CONTRACTOR becomes aware of said change. CONTRACTOR shall
notify parents in writing of their obligation to notify CONTRACTOR of changes of pupil's
residence. If CONTRACTOR neglects to follow these procedures, costs for services deliv-
ered after CONTRACTOR becomes aware of a pupil's change of residence to another
DISTRICT shall be assumed by CONTRACTOR.

e

20. CONTRACTOR shall immediately report to DISTRICT if a pupil is removed from
school by the parent or if the pupil absents himself or herself from school without permission.

21. No later than the (not to exceed ten [10]) consecutive
(No. of days)

days of a pupil's absence, CONTRACTOR shall notify DISTRICT in writing of such absence.
DISTRICT shall be responsible for payment for no more than consecutive days

(No. of days)
of excused absence unless a written time extension is granted by DISTRICT.

22. CONTRACTOR agrees to provide a written accident report to the DISTRICT
when a pupil has suffered an injury that requires medical attention.

23. Progress reports and other data required for review shall be sent by
CONTRACTOR to DISTRICT no later than

,

. An updated report shall be submitted
if there is no current progress report when pupils are scheduled for a review by the
DISTRICT's Individualized Education Program Team or when a pupil is terminated.

5/90 C-5
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24. CONTRACTOR shall not discriminate on the basis of race, religion, sex, national
origin, age, or handicap in employment or operation of its programs.

25. PAYMENT PROVISIONS:

CONTRACTOR shall keep attendance of each pupil daily and shall report atten-
dance monthly to DISTRICT. Such attendance shall be kept on attendance registers approved
by DISTRICT, and the original and copies of such registers shall be filed with monthly in-
voices to DISTRICT within thirty (30) days of the close of the school month. Separate atten-
dance registers must be submitted for all related services, as specified on individuaiized
education program. Original attendance registers submitted to the DISTRICT with invoices
for payment must be completed by the service provider whose signature must appear on said
register. CONTRACTOR is responsible for verifying accuracy of said registers and for
informing service providers of their personal responsibility for the completion and accuracy of
said attendance registers. CONTRACTOR shall permit DISTRICT representatives, on
reasonable notice, to meet with staff of contractor for the purpose of auditing attendance
reporting.

26. A unit of service for payment purposes is one day of attendance or excused
absence as defined in Education Code Section 46010. DISTRICT shall not be responsible for
payment of services for days on which a pupil's attendance or absence does not qualify for
reimbursement under state law. Per diem rates for pupils whose individualized education
program authorizes less than a full instructional day may be adjusted.

27. RATE SCHEDULE:

Educational service(s) offered by CONTRACTOR in accordance with the
individualized education program and the charges for such service(s) during the term of this
contTact shall be as follows:

A. Basic Education Program Ra.11 Period
(Specify)

B. Related Services

(1) Transportation

(2) a. Counseling - Group

b. Counseling - Individual

(3) Adapted Physical Education

(4) Language/Speech Therapy

5/90 C-6
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(5) Room and Board

(6)

(7)

(8)

28. PAYMENT DEMAND:

Per

per

Per

per

CONTRACTOR shall submit written demand monthly for payment. Said demand
shall be made in the manner prescribed by the DISTRICT. CONTRACTOR shall submit said
demands for payment for services rendered no later than thirty (30) days from the end of the
attendance accounting period in which said services are actually rendered. On approval of
said payment demand, DISTRICT shall make payment in an amount equal to the number of
creditable days of attendance multiplied by the agreed on unit amount. Payment shall be made
within 45 days of receipt by the DISTRICT of invoices properly submitted.

29. RIGHT TO WITHHOLDz

DISTRICT may withhold payment to CONTRACTOR, on ten (10) working days
written notice of such withholding, when in the opinion of the DISTRICT: (a) CON-
TRACTOR'S performance, in whole or in part, either has not been carried out or is

110
insufficiently documented; (b) CONTRACTOR has neglected, failed, or refused to furnish
information or to cooperate with the inspection, review, or audit of its program, work, or
records; (c) when service is provided by personnel who are not appropriately
credentialed/licensed or whose credential(s)/license(s) are not on file as specified in Item 13
of this contract; and (d) when properly submitted payment demand is not received by
DISTRICT within thirty (30) days from the end of the attendance accounting period. If
DISTRICT gives said notice of intent to withhold, CONTRACTOR shall have fourteen (14)
days from the date of receipt of said notice to correct such deficiency. On written request from
CONTRACTOR documenting reasonable justification, DISTRICT shall agree to an extension
of fourteen (14) days for correction.

30. AUDIT EXCEPTIONS;

CONTRACTOR agrees to accept responsibility for receiving, replying to, and/or
complying with any audit exceptions by the DISTRICT or by appropriate state or federal audit
agencies occurring as a result of the CONTRACTOR'S performance of this contract.
CONTRACTOR also agrees to pay to DISTRICT within thirty (30) days of demand by
DISTRICT the full amount of DISTRICT'S liability to the state, if any, resulting from any audit
exceptions, to the extent such are attributable to CONTRACTOR'S failure to perform prop-
erly any of its obligations under this contract.
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31. COMPLIANCE WITH LAWS.,

During the term of this agreement, CONTRACTOR shall comply with all
applicable federal, state, State Board of Education, and local statutes, laws, ordinances,
ivies, and r 4ulations relating to the required special education services and facilities for
individuals with exceptional needs.

The parties hereto have executed this agreement by and through their duly authorized agents
or representatives.

This contract is effective on

and terminates at 5:00 p.m. on

unless sooner terminated as provided herein.

-CONTRACTOR-

(Name of Nonpublic School/Agency)

(Contracting Officer's Signature) (Date)

(Type Name and Title)

Approved by the Governing Board on

5/90

-DISTRICT-

(School District)

(Signature) (Date)

(Type Name of Superintendent)

(Date)
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Revised 8/89
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APPENDIX D

SAMPLE

INDIVIDUAL SERVICES CONTRACT FOR

NONPUBLIC. NONSECTARIAN SCHOOL/AGENCY SERVICES

(Education Code Sections 56365-56366.5)

THIS SERVICE CONTRACT is made and entered into this day

, 19 , between County of
(Local Education Agency)

, hereinafter referred to as "DISTRICT" and

, herein referred to as "CONTRACTOR" for
(Nonpublic School/Agency)

(Name of Pupil) (Address of Pupil)

(Date of Birth) (Sex) (Elem./Sec.)

hereinafter referred to as "PUPIL," who is a resident of

Pupil's school of residence is

Name of Parent:

Address of Parent: Phone Number:

1. All terms and conditions of the current Master Contrac: for Nonpublic, Nonsectarian School/
Agency Services, herinafter referred to as the Master Contract, previously executed by the
parties hereto, are incorporated herein by reference. The CONTRACTOR will implement the
individualized education program (IEP) and will request an IEP review prior to any change in
the service program.

2. This contract is authorized for up to days and/or
minutes or as specified in the individualized education programsessions

of
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3. Subject to the performance of this contract, DISTRICT will pay CONTRACTOR
$ per unit, as defined in Item 26 of the MASTER CONTRACT.

4. The pupil's teacher/service provider will hold the following credential/license:

5. The class size for the pupil will not exceed , and/or the therapist/pupil ratio will
be

6. The length of the instructional program will be per day,
Monday through Friday. (minutes)

7. DISTRICT graduation requirements, including differential proficiency standards, if appli-
cable, shall be implemented as attached, or as specified in the IEP.

8. AUTHORIZED educational services, as specified in the IEP, shall be provided by the CON-
TRACTOR up to the amount specified.

A. BASICEDUCATION PROGRAM

Number of Days X Per Diem $

MAXIMUM TOTAL BASIC EDUCATION COSTS (A) $

B. DESIGNATED INSTRUCTION AND SERVICE/RELATED SERVICES

SERVICE

Provider Total
Minutes Per

Session

Cost Per Session
-

Maximum
Number of
Sessions

Max. Total Cost
For Contract

PeriodLEA NPS
Other

(Identify) Hrlt Daily Wkly

1.Transportation

2. Educ. Counseling - Group
Educ. Counseling - Individual

3. Adapted Physical Education

4. Language/Speech Therapy

5. Onentation/Mobility Trng.

6. OT/17

7.

8.

9.

10.

5/90

MAXIMUM TOTAL RELATED SERVICES COST (B) S

MAXIMUM TOTAL BASIC EDUCATION AND RELATED SERVICES COSTS (A+B) S

MAXIMUM PER DIEM FOR BASIC EDUCATION AND RELATED SERVICES $

(Total amount divided by number of days)
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9. Other provisions as necessary:

5/90

The parties hereto have executed this contract '.- and through their duly authorized agents or
representatives.

This contract is effective on
and terminates at 5:00 p.m. on
unless sooner terminated as provided herein.

-CONTRACTOR- -DISTRICT-

(Name of Nonpublic School/Agency) (Name of School District)

(Contracting Officer's Date (Signature) Date
Signature)

(Type Name and Title) (Type Name of Superintendent)

APPROVED BY THE GOVERNING BOARD ON

Date
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APPENDIX E

REQUIRED COURSES OF STUDY FOR PUPILS ENROLLED
IN CALIFORNIA PRIVATE FULL-TIME DAY SCHOOLS

Private schools are required to "offer instruction in the several branches of study required to
be taught in the public schools of the state" (Education Code Section 48222). Courses re-
quired to be taught in grades one through twelve in public schools are as follows:

Areas of study; grades one to six (inclusive) (Education Code Section 51210)

(a) English, including knowledge of, and appreciation for literature and the lan-
guage, as well as the skills of speaking, reading, listening, spelling, handwrit-
ing, and composition.

(b) Mathematics, including concepts, operational skills, and problem solving.

(c) Social sciences, drawing upon the disciplines of anthropology, economics,
geography, history, political science, psychology, and sociology, designed to fit
the maturity of the pupils. Instruction shall provide a foundation of understand-
ing the history, resources, development, and government of California and the
United States of America; the development of the American economic system,
including the role of the entrepreneur and labor; man's relations to his human
and natural environment; eastern and western cultures and civilizations; con-
temporary issues, and thc wise use of natural resources.

(d) Science, including the biological and physical aspects, with emphasis on the
processes of experimental inquiry and on man's place in ecological systems.

(e) Fine arts, including instruction in the subjects of art and music, aimed at the
development of aesthetic appreciation and the skills of creative expression.

(f) Health, including instruction in the principles and practices of individual, family,
and community health.

(g) Physical education, with emphasis upon the physical activities for the pupils
that may be conducive to health and vigor of body and mind, for a total period of
time of not less than 200 minutes each 10 schooldays, exclusive of recesses
and the lunch period.

(h) Other studies that may be prescribed by the governing board.

Areas of study; grades 7 to 12 (inclusive) (Education Code Section 51220)

(a) English, including knowledge of and appreciation for literature, language, and
composition, and the skills of reading, listening, and speaking.
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(b) Social sciences, drawing upon the disciplines of anthropology, economics,
geography, history, political science, psychology, and sociology, designed to fit
the maturity of the pupils. Instruction shall provide a foundation for
understanding the history, resources, development, and government of
California and the United States of America; instruction in our American legal
system, the operation of the juvenile and adult criminal justice system, and the
rights and duties of citizens under the criminal and civil law and the State and
Federal Constitutions; the development of the American economic system
including the role of the entrepreneur and labor, man's relations to his human
and natural environment; eastern and western cultures and civilizations; human
rights issues, with particular attention to the study of the inhumanity of geno-
cide; and contemporary issues.

(c) Foreign language or languages, beginning not later than grade seven, designed
to develop a facility for understanding, speaking, reading, and writing the
particular language.

(d) Physical education, with emphasis given to such physical activities as may be
conducive to health and vigor of body and mind.

(e) Science, including the physical and biological aspects, with emphasis on basic
concepts, theories, and processes of scientific investigation and on man's place
in ecological systems, and with appropriate applications of the interrelation and
interdependence of the sciences.

(f) Mathematics, including instruction designed to develop mathematical under-
standings, operational skills, and insight into problem-solving procedures.

(g) Fine arts, including art, music, or drama, with emphasis upon development of
aesthetic appreciation and skills of creative expression.

(h) Applied arts, including instruction in the areas of consumer and homemaking
education, industrial arts, general business education, or general agriculture.

(i) Vocational-technical education designed and conducted for the purpose of
preparing youth for gainful employment in such occupations and in such num-
bers as appropriate to the manpower needs of the state and the community
served and relevant to the career desires and needs of the students.

(j) A utomobile driver education, as follows:

(1) Automobile driver education, designed to develop a knowledge of the
provisions of the Vehicle Code and other lawc of this state relating to
operation of motor vehicles, a proper acceptance of personal respon-
sibility in traffic, a true appreciation of the causes, seriousness, and
consequences of traffic accidents, and to develop the knowledge and
attitudes necessary for the safe operation of motor vehicles. A course in
automobile driver education shall include education in the safe operation
of motorcycles.
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(2) A course in automobile driver education shall also include instruction in
vehicular air quality control and inspection, the maintenance and func-
tioning of automobile emission control devices, and the applicable fed-
eral and state warranties pertaining thereto, the proper handling of ga-
soline vapor recovery equipment, and vehicle fuel efficiency techniques.
This additional instruction shall be conducted within the regular instruc-
tional period.

(k) Such other studies as may be prescribed by the governing board.

Automobile driver education; driving while intoxicated (Education Code Section 51220.1)

In addition to the requirements specified in subdivision (j) of Section 51220, automobile
driver education shall be designed to develop a knowledge of the dangers involved in con-
suming alcohol or drugs in connection with operation of a motor vehicle.

Requirements for graduation (Education Code Section 51225.3)

(a) Commencing with the 1988-89 school year, no pupil shall receive a diploma of
graduation from high school who, while in grades 9 to 12, inclusive, has not
completed all of the following:

(1) At least the following numbers of courses in the subjects specified, each
course having a duration of one year, unless otherwise specified.

(A) Three courses in English.

(B) Two courses in mathematics.

(C) Two courses in science, including biological and physical
sciences.

(D) Three courses in social studies, including United States history
and geography; world history, culture, and geography; a one-
semester course in American government and civics; a one-
semester course in economics.

(E) One course in visual or performing arts or foreign language. For
the purpose of satisfying the requirement specified in this
subparagraph, a course in American Sign Language shall be
deemed a course in foreign language.

(F) Two courses in physical education, unless the pupil has been
exempted pursuant to the provisions of this code.

(2) Such other coursework as the governing board of the school district may
by rule specify.

5/90 E- 3
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(b) The governing board, with the active involvement of parents, administrators,
teachers, and pupils, shall adopt alternative means for students to complete
the prescribed course of study which may include practical demonstration of
skills and competencies, supervised work experience or other outside school
experience, interdisciplinary study, independent study, and credit earned at a
postsecondary institution. Requirements for graduation and specified
alternative mot.es for completing the prescribed course of study shall be made
available to pupils, parents, and the public.
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Contractor shall keep attendance of each pupil daily and shall report attendance monthly on
this form to the district. Submit one (1) copy to each district. Written documentation of any
absences (i.e., note from parent on illness or staff member's summary of telephone contact)
shall be maintained for audit.

INSTRUCTIONS FOR RECORDING ATTENDAACE;

1. All entries must be in black ink and be legible. Corrections are to be clearly
indicated. All entries should be in alphabetical order, listing last name first.

2. Symbols to use:

a. Basic daily attendance:

(1) Pupil present: 100 is recorded each day
(2) Excused illness absence: 100 is recorded and circled

b. Related Service:

(1) Pupil present: Number of minutes of instruction recorded (i.e.,
15, 30, 60)

(2) Excused illness absence: Number of minutes of instruction
recorded and circled.

c. Holiday: H is recorded

d. Unexcusa:d absence: A is recorded

e. Entering/Leaving student: E to represent first day of attendance*
L to represent last day of attendance

3. Definition of Excused Illness Absence (Education Code 46010)

a. Student's illness
b. Quarantine under the direction of a county or city health office
c. For purposes of having medical, dental, optometrical, or chiropractic

services rendered
ci For purposes of attending funeral services of a member of student's im-

mediate family
e. For purposes of jury duty in the manner provided for by law

Exclusion from school for lack of proper immunization (Health and
Safety Code Section 3381) for not more than 5 days

*When entering a pupil during the month, leave several lines in the name column to indicate
new enrollee during month (out of alphabetical order). On the next month's report, rearrange
all names in alphabetical order.
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Office of Special Education Appendix G
Revised 4/90

Invoice
Nonpublic School/Agency

0 charges for the month of 19

To the Governing Board of:

From:
Name of Nonpublic Sdlool or Asency

Street address Contactperson

(I)
Contract
unit rate

(2)
Total

aeditable da

The signature of a nonpublic school/agency official certifies under
penalty of ptrjury that the above information is true and correct.

Signature of Nonpnbhc School/Agency Official

Tnle Date

5/90 G d

Approved for payment by:

Telephone

(3)
Amount billed

to district

Total

Diana ReFesentanve Date

Board Authorization (For District Use Only)



INSTRUCTIONS

Complete and submit one (1) copy of this invoice every month for each school district. List
all students from the district in alphabetical order, with last name listed first.

(1) Contract Unit RateColumn 1: The rate is defined in Item 26 of the
Master Contract: "A unit of service for payment purposes is one day of
attendance or excused absence as defined in Education Code Section
46010," and in Item 3 of the Individual Services Contract.

(2) Total Creditable DaysColumn 2: Creditable days are the total number of
days of attendance, including days of excused absence (as specified in
Item 21 of the Master Contract) as permitted by state law, and are those
reported on the monthly "Register of Daily Attendance." The maximum
number of days/minutes authorized for the contact year are specified in
Item 2 of the Individual Services Contract.

(3) Amount_Billed to DistrictColumn 3: The amount is calculated by
multiplying Column 1 by Column 2.

5/90 G-2
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APPENDIX H

CALIFORNIA STATE DEPARTMENT OF EDUCATION

721 Capitol Mall: P.O. Box 944272

Sacramento, CA 94244-2720

13111 Honig

Superintendent

of Public Instruction

Notice of
NONPUBLIC SCHOOL CERTIFICATION

1989-90

NAME OF SCHOOL

SITE

CITY

( ) State Certification is approved

( ) State Certification - Conditional Status

E1-1±CTIVE DATES
From:

To:

This notice verifies authorization for contracting under the provisions of Section 56366 et
seq. of the Education Code when Certification is checked "approved" or "conditional."

The next Onsite Review for this program is due not later than

NOTE: CERTIFICATION IMPLIES ONLY THAT THE NONPUBLIC SCHOOL MEETS MINIMAL
STANDARDS AND IS NOT AN ENDORSEMENT OF THE SERVICES OFFERED,

Paul Starkovich, Consultant
Field Services, North Unit
Special Education Division
(916) 445-0777

5/90 H-1
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TO:

FROM:

APPENDIX I

CALIFORNIA STATE DEPARTMENT OF EDUCATION

721 Capitol Mall: P.O. Box 944272

Bill Honig

Superintendent

Sacramento, CA 94244-2720 of Public Instruction

DATE:

Allen G. Coltharp, Consultant Effective Dates
Field Services North FROM:
Special Education Division TO:
(916) 323-4760

RE: CERTIFICATION STATUS
Approval Signature

This notice provides you with the current status of your application for certifica-
tion as a nonpublic agency.

State Certification is approved.* ( ) New

Certification is pending receipt of the checked
items. (Please return a copy of this memo with
your reply.)

( ) Renewal

) Fire Clearance (required annually)
) Health Clearance to
) Safety Clearance to
) Affirrnation of Secular Status
) Combined Statement of Assurances
) Civil Rights Compliance Assurances
) Licenses (copies)
) Tuberculosis Clearances (copies showing negative findings)
) $65 Processing Fee
) Other

AGENCY SERVICES AUTHORIZED:

(1)

(2)

(3)

(4)

*NDTE.,

5/90
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APPENDIX J

California State Department of Education
Special Education Division
Nonpublic Schools/Agencies Certification
SED-01D (Rev. 10/89)

Department Use Only

Date Rec'd:

If approved
effective from:

to:

Not approved:
date returned:

JUSTIFICATION TO ACCOMPANY REQUEST FOR WAIVER OF
NONPUBLIC SCHOOLS/AGENCIES (NPS/A) CERTIFICATION

Education Code Section 56366.1

Date of Request School Year

Name of County Name of District

Name of SELPA Name of NPS/A

Address Phone #

1. Education Code Section(s): Title 5 CCR Section(s):

2. Reason for waiver request (Explain the services needed and why such services cannot be
provided in the SELPA.):

3. Name of student(s) in need of service.

4. List Certified schools/agencies which have been contacted for placement and why each has
been unable to provide the services.

5. Name and address of noncertified school or agency to provide services.

6. Describe why this school or agency is appropriate to provide the needed services.

7. How does the local education agency plan to monitor the provision of service(s) to pupils?

5/90 J- I
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Page 2.

8. If reason for waiver request is because staff lacks propel credentiais, describe qualifications
of existing staff that would providt services to named student(s).

9. Attach either (a) a completed nonpublic school application for determination of qualifications
for certification or need foi waiver; or (b) ll the documents listed on the reverse of this page.

A request for waiver will be considered if the nonpublic school/agency submits documenta-
tion showing:

1. Fire clearance valid within past 12 months.

2. Health clearance valid within pasi. 36 months.

3. Structural safety clearance valid within past 36 months.

4. Qualified staff (unless 8 above has been completed).

5. Tuberculosis clearance or. all staff having contact with contracted pupils.

6. Written agreement from the nonpublic school/agency to allow the local educational agency to
monitor periodically the provision of services to contracted pupils.

7. Required Affirmations and Assurances. The nonpublic school/agency shall file the following
documents (see application packet) to verify compliance with:

1) Civil Rights Act of 19o4, Title VI [45 U.S.C. 2000 (d)].

2) Public Law 94-142 [20 U.S.C. 1401 et seq.].

3) A copy f the current private school affidavit (applicable only to schools).

4) An affirmation of secular status.

5/90 J-2



APPENDLX K

BUTTERFIELD v. HONIG SETTLEMENT BY

FEDERAL DISTRICT COURT CONSENT DECREE

CAUFGOWIA SIWITINEPARTNIENTOFEWCATION &Mont
721 CapitelMettP.O.-Box944272 Supenntendent

Sacramwtto. CA 94244-2720 of Pubft ,Insfruchon

July 12, 1989

All Special Education
Directors in Los Angeles
County

Re: Upset of the pntterttelt litigation and Consent
Decree

Dear Director:

This is to notify you that the Butlsalitld case has settled.
The settlement is called a Consent Decree and you are all
.affected by it.

Although your district may not have been named a; a
defendant in the lawsuit, its resolution does have a bearing
en all L.A. County school districts for two reasons: (1)
This is a class action on behalf of all special education
pupils in L.A. County who are or may be eligible to rezeive
services from Los Angeles County Mental Health (LMM), and (2)
LMN's procedures have changed pursuant to the Consent Decree
and those changes apply to every LEA with whom it does
business.

The enclosed documents will be your primary source
references. The NOTICE OF SETTLEMENT is a short description
of t: t bove-mentioned procedural changes. You may want to
review it before wading through the Consent Decree.

It is my understanding that the SDE's Special Education
Division will be scheduling a .meeting somewhere in L.A.
County, sometime next month, at which time we will respond to
all of your questions.

If you have any questions during the interim, please call the
Service Assurance/Compliancc unit (Dr. Clyde Chantry) at 916-
323-4742.

Sincerely,

'WRY LOTAR
Sta2f Counsel

5/90 K - 1
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NOTICE QE SETTLEMENT

A settlement has been reached in the case Butterfield At L. 112121.2 Al 411/
Al., a class action, which requires that special education mental health
services, including assessments, psychotherapy and other outpatient services,
and residential services, be provided in a timely fashion to students
eligible for sptcial education. The settlement, which %bill remain in effect
until August 31, 1992, requires the following:

A. ?Fenzel Health Xssessments Shall BA Completed With_n
the Decal, Timelines.

1. An Individualized Education elan (/EP) meeting shall be scheduled
by the school district within 60-70 days of the date that the parents consent to the
release of records to Les Angeles County Department of Hental Health (LACDMH).

2. WithiE one day Of the parents consent to the release of records.
the school district shall forward the referral to LACDHH.

3. Within 15 days of receivinw the consent and documentation from the
school district. LACDMH shall

a. determine if an assessment is necessary and

b. if so. provide an assessment plan to the parents for
signature.

4. No later than 20 days pvior to the scheduled IEP meeting. LACDMN
shall determine whether or not the assessment will be completed in time for the
meeting. If not, no later than 20 days prior to the scheduled !EP meeting. LAC:MN
shall notify the school district which will arrange for an assessment by a private
mental health professional/agency from an approved l'st sutmitted by LACDMH. The
assessment shal:. be completed prior to the SEP meeting.

S. If LACDMH determines that a referral is inappr.wriste. LACCMH
shall immediately notify the school district as to the reasons why the referral is
ina.....eriate. The school district shall hold an IEP meeting within 15 days of
receipt of such notification by LAMM. The IEP tam shall notify the parents that
LACCMH found the referral inapnropriate. If the ESP team woes with tho
determination by LAC:MN that the referral is not appropriate the LEA shall notify
the parent of the right to appeal.

B. Besidential servizes_ shall at provided ja A Timely
rashion

1. An expanded IEP team meeting shall be hell within 15 days of the
date that any member of an IEP team recommends residential placement for a special
education student identified as seriously emotionally disturbed (SEM.

2. Prior to attending an xpanded IEP meeting. the LAC:MN
rOpreSentstivis shall review the case file and if deemed necessary, shall contact the
school district. the parent and the pupil.

3. If. at the xpanded ZIP team meeting. the LACDMH determines that
additional assessments re necessary, they shall proceed with the provisions sot Out
above.

EXHIBIT A

5/90 K-2 S )



4. LACDMM shall finalize the pupil placement plan within 15 days of
the date of the xpanded IEP team's decision to place th pupil in a residential
facility.

S. Whenever LACDMM is unable to place the pupil within 15 days of
finalising the pupil placemer plan. LAMM shall notify the responsible school
district and the stat Department of Education (SDE). Such notification shall state
in writing the efforts by LAMM to locate a residential placement. including
facilities contacted and rasons for their inability to accept the pupil for
placement.

6. If within 15 days after notification by LACDMX. the SDE or the
school district is unable. with LACDMH. to locate an appropriate placement which is
willing to ccept the pupil, the IDE shall immediately take steps to resolve the
problem.

7. If an appropriate residential placement. identified by the school
district and/or LACDMM. accepts the pupil and LACDMM fails to make the placement.
the school district shall make the placmient and LACDMM shall be responsible for
authorizing payment of the State approved rate for the residential costs.

C. Psychotherapy Ana pther Mental jfealth Services Shall
p r ovi d ed j Timely Fashion

1. LAMM shall*commence the psychotherapy and/or other mental health
services as designated ou the up within 1S days of the IEP decision.

2. Whenever LACTMM is unable to timely commence these services.
LAMM shall notify the responsible school district. specifying in writing the
facilities contacted and reasons for their inability to accept the pupil for
services. The school district shall attempt to locate appropriate services.

3. If. vithin IS days after notification by LACDMM. the LACEM and
school district.are unable to locate the appropriate psychotherapy and/or mental
health services willing to accept the pupil, the school shall notify the SDE. The
IDE shall immediately talc* steps to resolve the problem.

4. when LACMIN is unable to provide services and the school disirict
identifies a qualified provider, and if upon request LAMM does not asscrie
responsibility for costs of the provider, the school district shall arrange for the
services.

D. Ihs, /1 72sponsible EIL Assuring That a2yisions 21.

'kg LEA ALL Carried Q.
1. The SDE will meet its responsibility by mcnitoring. investigating

complaints, enforcing corrective actions and by providing 41ervices.directly. when
necessary.

E. Information glaudina Mu Settlement tlAy 111 pbtained
/Ix Contactino Yollowino Attorneys Z. IlLt Plaintiffs And
Class Members.

5/90
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NANCY M. SHEA
JAMS PREIS
Mental Health Advocacy Services Inc. i

L
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os Angeles, California 90014 1 i

650 South Spring Street, Suite ,Ir
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CATHERINE BLAKEMORE
Protection & Advocacy Services, /nc.
230 North Maryland Avenue, Suite 107
Glendale, California 91206
(818) 546-1631

VALERIE VANAMAN
Newman, Aaronson, Krekorian & Vanaman
14001 Ventura Boulevard
Sherman Oaks, California 91423
(818) 990-7722

FILED
MAY I 5 SS

CUM. UAL MAIO mat
Crew. Dogma or cAurolusA

rt. DfRtry

Attorneys for Plaintiffs
(Attorneys for Defendants listed on Page 3)

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

JASON BUTTERFIELD; et Al., on behalf ) 88 02355 RG (Kx)
of themselves and all others )

- iitmlarly situated, ) CONSENT DECREE
)

18 Plaintiffs, )

)

19 v. )

)

20 BILL HONIG, in his official capacity )
as State Superintendent of Public )

21 Instruction: AI Al., )

)

22 Defendants. )
)

24 /

25 /

26

27

28
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BILL HONIG, in his official capacity )
as State Superintendent of Public )

Instruction: sai Ja . )

)

Cross-Claimants, )
V. )

)

CALIFORNIA HEALTH AND WELFARE, )

AGENCY; JaiJao. )

)

Cross-Defendants. )
)

)

LOS ANGELES UNIFIED scHoop DISTRICT, )
)

Cross-Claimants, )
v. )

)

CALIFORNIA STATE DEPARTMENT OF )

EDUCATION, fa Al.. )

)

Cross-Defendants. )
)

)

NORWALK-LA MIRADA UNIFIED SCHOOL )

DISTRICT. )

)

Cross-Claimant, )
v. )

)

BILL HONIG, in his official capacity )
as State Superintendent of Public )

Instruction: 21 21., )

)

Cross-Defendants. )
)

)

COUNTY OF LOS ANGELES, At Al.. )

)

Cross-Claimants, )

v.- )

)

BILL HONIG, in his official capacity )
as State Superintendent of Public )

Instruction; SI Al., )

)

Cross-Defendants. )
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DE W/TT W. CLINTON, County Counsel
RCBERTA M. TESLER, Assistant County Counsel
LEELA A. ICAPUR, Senior Associate County Counsel
548 Hall of Administration
500 West Temple Street
Los Angeles, California 90012
(213) 974-1827

Attorneys for Defendants and Cross-Claimants County of
Los Angeles, Board of Supervisors, and Roberto Quiroz

JOSEPH R. SYMKOWICX, General Counsel
PARRY ZOLOTAR, Staff Counsel
JOYCE 0. EMMEN, Staff Counsel
California Department of Education
721 Capital Mall
P.O. Box 944272
Sacramento, California 94244-2720
(916) 445-4694

Attorneys for Defendants and Cross-Claimants Bill Honig and
California Department of Education

RON APPERSON, Legal Advisor
HOWARD FRIEDMAN, Assistant Legal Advisor
Office of the Legal Advisor
Los Angeles Unified School District
1450 North Grand Avenue, Room A-339
Los Angeles, California 90012
(213) 625-6606

Attorneys for Defendant and Cross-Claimant Los Angeles

Unifed School District

DIANA K. SMITH
LYNNE KELLY
Lozano, Smith, Smith & Woliver
901 "E" Street, Suite 250
San Rafael, California 94901
(415) 459-3008

Attorneys for Defendant and Cross-Claimant Norwalk
La-Mirada Unified School District
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ARTIqLE /

This action was filed by plaintiffs on April 27, 1988

and an amended complaint was filed on May 10, 1988 alleging

failure by the defendants to provide plaintiffs with a free

appropriate public education as guaranteed by the Education

of the Handicapped Act, 20 U.S.C. sectioh 1400 *I sea.; the

Rehabilitation Act of 1973, as amended, 29 U.S.C. section

794 and section 794a (section 504); and 42 U.S.C. section

1983. Plaintiffs alleged that mental health assessments

ware not being conducted withia the statutory time periods;

that residential placements and related mental health

services were not being provided as required; that required

interagency agreements at the local level and effective

State regulations had not been drreloped as required; and

that the State Educational Agency had failed to develop an

effective monitoring and enforcement system for assuring

the provision of mental health services pursuant to

Government Code sections 7570 Al gsg, and had failed to

provide services directly, when necessary as required by 20

U.S.C. 51412 and 31414(d). Plaintiffs brought this action

on behalf of a class of handicapped pupils similarly

situated in Los Angeles County. Plaintiffs sought

declaratory and injunctive relief and an award of costs,

disbursements and reasonable attorneys' fees.

5/90
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Each of the named defendants filed timely answers,

generally denying responsibility for the alleged failures.

Tbe Superintendent of Public Instruction and the State

Department of Education filed a cross-claim against State

and County Mental Health defendants seeking declaratory and

injunctive relief and indemnity pursuant to Fed. R. Civ. P.

13(g). The local school district defendants filed cross-

claims against the State defendants and County Mental

Health defendants seeking indemnity and other relief.

County Mental Health defendants filed cross-claims against

*the State defendants and Los Angeles Unified School

District seeking indemnity and declaratory relief.

On September 19, 1988 with no opposition by the

Defendants, the Court certified a class consisting of:

"all handicapped individuals ages birth to 22

years, living in Los Angeles County and entitled

to an education under the Education of the

Handicapped Act (ERA), 20 U.S.C. 661400 et,seq.,

who have been or will be referred to Los Angeles

County Department of Mental Health for mental

health services, including assessments,

outpatient programs and residential care,

pursuant to the provisions of California

Government Code ff7570 et seq.: and whose rights

and benefits under the EHA have been or will be

- 5
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5/9.0

denied by Defendants' refusal to comply with the

requirements of the ERA."

The parties to this settlement are the five individual

plaintiffs, the two organizational plaintiffs and the Class

members (hereinafter Plaintiffs), Bill honig, in his

official capacity as Superintendent of Public Instruction

and the California State Department of Education

(hereinafter "SDE"), Los Angelez Unified School District

and Norwalk-La Mirada Unified School District (hereinafter

LEAs), and the County of Los Angeles, Board of Supervisors

of the County of Los Angeles, and Roberto Quiroz, in his

official capacity.as Director of Los Angeles County

Department of Mental Health (hereinafter LACDMH). These

parties recognize the difficulties in resolving the complex

issues raised by the actions herein. Desiring to avoid the

costs and delays of protracted litigation, these parties

have therefore consented to the entry of this decree as a

full settlement of the Complaint and Cross-claims filed

herein as between these parties. This decree is not

intended to effectuate a settlement between any of these

parties and the California Department of Mental Health, D.

Michael O'Conner, the California Health and Welfare Agency

or Clifford Allenby.

- 6 -
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ART/CLE I/

The parties to this settlement agree to settle the

issues raised by this litigation with prejudice to the

claims which are set forth in Article I above and Which

precede the entry of this decree; except that this

settlement shall not'affect the rights of the parties,

including class members, with respect to any future claims,

or the rights of individual plaintiffs in the event that

this settlement does not provide them with the related

mental health services which they have sought in this

action. Nor shall this settlement affect the rights of any

of the parties in their complaint or cross claim against

the California Department of Mental Health, D. Michael

O'Conner, the California Health and Welfare Agency or

Clifford Allenby. Parties are agreed that their assent to

this decree shall not be construed as admission of any

allegations set forth in the Complaint, First Amended

Complaint, Cross-claim(s) or any other pleading filed

he An.

ARTICLE I//

The parties agree that, pursuant to 20 U.S.C. section

1412(6) and Governr-mt Code section 7570, the SDE is

responsible for assuring that provisions of the Education

- 7
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for the Handicapped Act are carried out, and that all

special educational programs, relnted services, and related

residential placements will ble under the general

supervision of the Superintendent of Public Instruction.

These programs include all mental health assessments,

psychotherapy and related mental health services, delivered

by LACDMH under regulations and guidelines promulgated by

the State Department of Mental Health (SDMH), which

allocates funds for the aforementioned services. All

parties shall abide by the state standards established in

relevant state laws and regulations governing such programs

and services. The Superintendent of Public Instruction

shall meet this obligation through monitoring,

investigating complaints, enforcing corrective actions and

-0

by providing services directly, when necessary, in

accordance with U.S.C. §11412 and 1414(d). (See: jggs

by Gonzales v, Maher (9th Cir. 1996) 793 T.2d 1471 aff'd

Ponio V. Doe (1988) U.S. , 108 S.Ct. 592).

The SDE shall investigate directly all non-compliance

cemplaints filed in accordance with Title 5, CCR, section

3081 regarding mental health services required to be

delivered pursuant to Government Code section 7570 It sea..

Where non-compliance is found, the SDE shall develop a

corrective action order which shal be implemented by the

appropriate agency within the time specified in such order,

pursuant to 5 C.C.R. 3081. The SDE shall take appropriate

- 8 N.
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14 The parties agree that the terms of this decree shall

15 govern implementation of sections 7570 It sea, of the

16 California Government Code with respect to the delivery of

17 mental health services, including assessments,

18 psychotherapy and other related mental health services, and

19 related residential placement, to students eligible for

20 such services in Los Ancreles County. The parties agree

21 that the terms of this decree shall be contrroling from the

22 date of entry through August 31, 1992, except that LACDMH

23 shall have 30 days following the entry of this decree to

24 enter into contracts/agreements with qualified

25 professionals and provide local educational agencies with a

steps to enforce the corrective action order if the orders

are not implemented by the appropriate agency by the date

specified in the corrective action ord/r and shall provide

services directly, when necessary, in accordance with

20 U.S.C. 11412 and 11414(d); (See: Doe by Gonzales v.

raher aff'a sonic: v. Doe, sumra). Furthermore, the SDE

will notify the Court of any corrective action orders that

are not implemented by the appropriate agency to which such

order is directed, within 15 calendar days after the date

specified in the corrective action order.

ARTICLE /17.

26

27

28 - 9
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list of contractors, as specified in Article V of this

decree.

In the event that there is any change in applicable

law which would affect the terms of this agreement, any

party may demand a meeting within 15 days, with the other

parties, to re-negotiate this agreement. If the parties

are unable to satisfactorily resolve any issues which have

arisen from the change in law, any party may petition the

Court for modification or rescission of this Consent

decree. During this process thc. terms of the agreement

shall remain in effect.

ART/CLE v

A. When the individualized education plan (IEP) team,

or the LEA initiates a referral to LACDMH for an assessment

for mental health services, the LEA shall have the parents

sign an LEA approved consent form for release of reccrds

and observation, and propose a date for an IEP meeting. A

tentative IEP meeting date shall be st betveen 60 and 70

days from the date of the parents consent to release

records. Nothing in this provision shall preclude the LEA

from scheduling an er-lier IEP meeting if LACDMH notifies

the LEA that the assessment has been completed or that no

assessment is necessary. The LEA shall mail the executed

parent consent form, and the required documentation

5/90 K-13
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pursuant to section 60040(c) (1) of Title 2 of the

California Code of Regulations, to LACDMH within one day of

receipt.

B. Within 15 days following the receipt of said

consent and documentation, the LACDMH shall determine

whether an assessment is necessary and if so, provide an

assessment plan to the parents for signature. If LACDMH is

unable to complete the assessment, LACDMH shall immediately

notify the LEA, but in no event later than 20 days prior to

the scheduled IEP meeting. The LEA shall promptly arrange

for a private mental health professional/agency from an

approved list subnitted by LACDMH to complete the

assessment under LACDMH contract. LACDMH agrees to enter

into contracts/agreements with mental health

professionals/agencies. LACDMH will submit said list to

LEA. LACDMH shall remain responsible for timely completion

of all mental health assessments.. The mental health

assessments shall be completed within the legal timelines.

C. If LAMB determines 04it a referral is

inappropriate, LACDMH shall immediately nctify*the LEA by

telephone and in writing as to the reasons why the referral

is inapprepriate. The LEA shall hold an /IP meeting within

15 dayn of receipt of such notification by LACDMH. The IEP

team shall notify the parents that LACDMH found the

referral inappropriate. If the IEP team agrees with the

determination by LACDMH that the refe -al is not

K-14
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appropriate, the LEA shall.notify the parent of the right

to appeal. Nothing in this provision shall preclude the

LEA from conducting a mental health assessment pursuant to

the procedures contained in the Education Code f156320

ARTICLE VI

A. An expanded IEP team meeting shall be held within

15 days of the date that any member of an IEP team

recommends residential placement for a special education

student identified as seriously emotionally disturbed (SED)

pursuant to 34 C.F.R. 300.5(b)(8). Prior to attending an

expanded IEP meeting, the LACDMH representative shall

review the case file and if deemed necessary, shall contact

the LEA, parent and pupil. If, at the expanded IEP team

meeting, the LACDMH determines that additional assessments

are necessary, they shall proceed with the provisions set

out in Article V above. LAO= shall finalize the pupil

paacement plan within 15 days of the date of the expanded

IEP team's decision to place the pupil in a residential

facility. Whenever LACDMH is unable to place the pupil

within 15 days of finalizing the pupil placement plan,

LACDMH shall notify the responsible LEA and the SDE. Such

notification shall state in writing the efforts by LACDMH

to locate a residential placement, including facilities

- 12 -
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contacted and-reasons for their inability to accept the

pupil for placement. If, within 15 days after notification

by LACDMH, the SDF or LEA is unable, with LACDMH, to Licata

an appropriate placement which is willing to accept the

pupil, the SDE shall immediately take steps to resolve the

problem. The SDE shall notify plaintiffs° counsel of the

aforementioned efforts.

B. If an appropriate residential placement facility

*dentified by the LEA and/or LACDMH accepts the pupil and

:...ACDMH fails to effectuate the placement, the LEA shall
1

11 make the placement and LACDMH shall be responsible for

12 authorizing payment of the State approved rate for the

13 residential costs. If there is a dispute regarding the

14 statutory responsibility to pay, including any costs in

15 excess of the State approved rate, it will be decided

16 through the dispute resolution.procedures of Government

27 Code section 7585.

18 C. SDE shall conduct a study of the availability of

1: residential resources for class members. This study shall

20

21.

24

25

26

27

28

5/90

be completed by January 1, 1991.

12:2 :LE VU

A. Within 15 days of the IEP decision, LACDMH shall

commence the psychotherapy and/or other mental health

services as designated on the IEP. Whenever LACDMH is

- 13 -
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unable to timely commence these services, LACDMH shall

notify the responsible LEA, specifying in writing the

facilities contacted and reasons for their inability to

accept the pupil for services. The LEA shall attempt to

locate appropriate services...If, within 15 days after

notification by LACDMH, the LACDMH and LEA are unable to

locate the appropriate psychotherapy and/or mental health

services willing to accept the pupil, the LEA shall notify

the SDE. The SDE shall immediately take steps to resolve

the problem. Tbe SDE shall notify the plaintiffs' counsel

of the aforementioned efforts.

B. When the LACDMH is unable to provide services

pursuant to subparagraph A, and the LEA identifies a

qualified provider, and if upon request LACDMH does not

assurie responsibi3ity for costs of the prov.der, the LEA

shall arrange for the services and shall initiate notice

pursuant to Government Code EMS. The SDE shall ensure

that the service is provided in accordance with Government

Code 17585(f).

ARTICLE 'VIT./

In developing permanent regulations to implement the

law relating to interagency responsibilities for providing

services to handicapped children (pursuant to Government

Code 517570 II mg.) the SDE shall consider the terms of

- 14 -
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this settlement agreement and on or before July 1, 1989,

shall promulgate such regulations as may be necessary to

ensure that assessments, services, placement and

enforcement are provided in a manner that is consistent

with state and federal laws and regulations.

ARTICLE IX

Three months after the entry of this decree and

monthly thereafter for a period of six months, the SDE

shall prepare, and file with the court, a report on the

following: (1) the number of referrals made to LAMM

pursuant to Government Code sections 7570 21 sig.; (2) the

number of such referrals completed within the statutory

timelines: and (3) the number of complaints, and the

disposition thereof that have been filed which allege

failure to provide mental health assessments, related

services and/or residential placement within statutory

timelines. Thereafter, such reports shall be prepared and

,
filed with the court on a quarterly basis thrcugh August

22

23

24

25

26

27

28

5/90

31, 1992. Local party defendants shall cc:perate with the

SDE in the accumulation of data necessary for the

preparation of said reports.
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AFTICLE I(

Plaintiffs waive any and all claims to monetary

damages.

ARTICLE Xj,

The parties agree that this decree shall become

ffective upon final approval by the court and shall remain

in effect until August 31, 1992.

ARTICLE XII

Notice to all class members of the terms of this

consent decree shall be the responsibility of LACDMH,

except that: LEAs shall be responsible for providing notice

to all future members of the class in their respective

districts at the time that the class member is referred to

LACDME for assessment and services. A copy of the notice

is attached hereto as Exhibit A.

Within 30 days of the entry of this decree the SDE

shall advise all local vducation agencies located within

Los Angeles County and the Los Angeles dounty

Superintendent of Schools of the terms of this agreement.

- 16 -
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1211CLL.ILIII

The parties further agree that, pursuant to the powers
vested in the court by Fed. R. Civ. P. 65, the court shall
retain jurisdiction of these actions for the purpose of

issuing such orders as may be required to give effect to
this decree.

ARTICLE XIv

It is the intent of this decree to implement the

existing provisions of Government Code sections 7570 it

112.6

ARTICLE Xv

This decree may be executed in counterpart.

ARTICLE va

The parties agree that the sum of $90,000.00 is

raasonable compensation for plaintiffs attorneys fees.

Plaintiffs shall not be entitled to an auard of

attorneys' fees for the normal monitoring of this decree.

Plaintiffs shall be entitled to attorneys' fees for work

5/90

- 17 -
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done on enforcing this.decree where they are the prevailing

party in court enforcement proceedings.

The parties additionally agree that the Court may

issue an order providing as follows: That the defendants

shall pay an attorneys fee award of $90,000 to plaintiffs.

It is further agreed that defendants Los Angeles Unified

School District and Norwalk-La Mirada Unified School

District will pay 25 percent of the total amount (615,000

from Los Angeles Unified School District and $7,500 from

Norwalk-La Mirada Unified School District) and defendant

Los Angelei County Mental Health will pay 40 percent

(636,000). The State Superintendent of Public Instruction

agrees that 35 percent ($31,500) is a reasonable amount and

such amount will be paid subject to the order of the Court.

Respectfully Submitted,

DATED: MENTAL HEALTH ADVOCACY SERVICES, INC.
Nancy M. Shea
James Preis

PROTECTION AND ADVOCACY, INC.
Catherine Blakemore

VALERIE VANAMAN
.1

44
BY if/a.A.L4/A24E1,

/ NancATM. Shea
Attqrneys for Plaintiffs

DATED: NORWALK- LA MIRADA UNIFIED SCHOOL
DISRTICT

BY:
Dr. Bruce Newlin
Superintendent
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DATED: I A7 39

DATED:

Phi p Call son
Ass -tint Superintendent Division
of Special Education

DE MITT W. CLINTON, County Counsel
ROBERTA M. TESLER, Asst. County Counsel

BY t? tt 4nivey
Leela A. Kapue
Senior Associate County Counsel
Attorneys for Defendants County of
Los Angeles, Board of Supervisors
and Roberto Quiroz

JOSEPH R. SYMOVICK, General Counsel
JOYCE O. scram, Staff Counsel
BARRY ZOLOTAR,'Staff Counsel

BY ( .."., 6
,

c...
At orneys for Defendants Honig and

li.

Ca ifornia Departnent of Education
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State of California

Memorandum

Appendix L

-Advisory on Interagency
and Residential Placement

To: Special Education Division Staff
Special Education Local Plan Area Administrators
Special Education Administrators of County Offices

From: Patrick Campbell
Assistant Superintendent/Director
Special Education Division

Subject: Chapter 263 (AB 3632)

=

Department of Education

Date: June 16, 1989

File No.:

The attached questions and answers are sent to you for your informatim The format and content
were developed together by the Departments of Mental Health, Social Services, and Education in
reponse to questions and a need for clnification, which arose from the County Mental Health
Coordinators and was directed to the State Department of Mental Health.

Ths information is being distributed to County Mental Health Departments as well as the local
education agencies.
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AB 3632 Residential Placement Issues

1. How can local mental health implement an individualized education program when there
are uncooperative students and/or guardians?

a. Parents will not participate with therapy.
b. Student refuses to go.

Answer: Local mental health providers can develop alternative plans and intervention
strategies for parents or students who are undermining placement or treatment serrices.
The DEP has been signed by the parent and/or guardian and represents a voluntary
educaticeal program. Parents and/or the student may decide that they do not require
services or that they are uncomfortable with the provider.

In extreme circumstances there may be grounds for child protective services (CPS)
intervention. This would require doctmentation of severe medical or emotional neglect
over time.

2. Issue: Out-of-comuy transfers.

a. What is the procedure for transition of services when a child receives mental health
services through an Individualized Education Program (IEP), then moves to a new
county with no new MP?

Answer: Whenever a . . changes his/her educational placement (new type of program
or new school district), i, administrator may place the pupil in a comparable program
for thirty (30) days. This service is provided as prescribed in the existing IEP. This
placemem she be reviewed by the Intfividualized Education Program kam and a final
recommendation made relative to the Individualized Education Program and the place-
ment. If an Individualized Education Program needs to be rewritten, it must be completed
within the thirty (30) day administrative placement. The existing IEP stands until a new
MP is developed.

b. How can out-of-home placement be maintained so there is no disruption when
guardians move?

Answer: When a pupil is placed in a nonpublic school by the local education agency
(LEA) and the parent moves into another district, the new local education agency has
several optical relative to the placement of the pupil:

(1) The new LEA may ask that the pupil return to the district. 'This would be an option
if the district has a comparable public school program that can meet the pupil's
needs for services as identified in the pupil's individualized education program;

(2) The LEA may leave the pupil at the NPS or agency if
there is no &pimping public education program available;
to move the individual at the time of the change of residence would be harmful to
the health, welfare, or educational progress of the individual;
other contingencies exist which necessitate the individual remaining at the NPS,
as determined by the expanded individualized education program team (CCR
3067(c) and (d)).

107
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3. What can local mental health dr, when a school district/board refuses to approve an NPS
contract?

Answer: Local mental health must find an altemative placement which is acceptable to
the local school district's board of education. No placement can occur without school
district/board approval. The following is the process which must be followed pursuant to
Education Code Section 56342: Each NPS placement must be submitted to the local
governing board of the district, SELPA, or county office for review and recommenda-
tions regarding the coat of such placement Any tecomnendatices of the board shall be
considered by the expanded IEP tean ar a meeting which is held within five days of the
board's review. Any NPS contract exceeding $20,000 must be submitted to the Superin-
tendent of Public Instructica for approval Local mental health must make the best case
posdble for the NPS placement by documenting the need and negotiating with the LEA
for agreement on the NPS contract.

4. What can local mental health do when approval takes too long and placement is lost?

Answer: The approval pro= is mandatory. However, Education Code Section 56342
states that a pariod not to exceed 15 additional days beyond the time limit for developing
an IEP may be used for the local governing board to meet its review and recommendadon
requirements. If a local board meets only once a month or event other month, Kele type
of arrangements can be made for an emergency meeting to review the lEP.

This may not be difficult since such micas are usually open only to board members,
appropriate staff, and the parent or representative.

If the placement is lost due to the approval process, it will be necessary to reopen the
search process and locate another facility. Local mental health may choose to file an
intesagency compliance complaint if it is finding substAntive banters to service delivery
on the part of the LEA.

5. What can local mental health do when school districts will not approve SW placement,
thereby preventing residential placement?

Answer: At the 1EP meeting, the local mental health must present its best case for the
residential treatment plan, based on the mental health assessment and the school records.
If the school district does not approve the service plan, then the local mental health
cannot move ahead with any type of placement. Another placement which is acceptable
to die school district must be located or an alternative plan of mental health services for
the IEP.

6. Who has responsibility t o make an AB 3632 mu-of-hotne placement when there is proba-
tion, CPS, or regional center involvement?

Answer: The local education agency and county mental health Jut responsible to jointly
assess a child for an ettucatiRal AB 3632 placement Probatico, welfare, or regional
centers have primary case management responsibility when the child is a ward or de-
pendent of the court or is a youngster with a developmental disability. This responsibility
includes placing children in residential ntatnralt facilities when they are placed for
reasons other than education. The !EP team has the only responsibility for placement
when the placement is pursuant to an expanded MP and for educational purposes,

AB 3632 out-of-home care placements are rnade only for those pupils that are certified
by the IEP team to be seriously emotionally disturbed (SED). The expanded IEP team
must asswe that every combination of education and mental health services have been
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considered prior to placing a pupil out of home. When a pupil is to be placed, it must be
done in concert with the school district

The school district must ascertain first that the facility that is being considered for the
placement can implement the pupil's IEP.

Mental health is responsible for ensuring that the appropriate treamient services listed in
the IEP can be ptovided. Local social service departments may assist by helping locate
the appropriate facilitynot only through their book on licensed group homes and foster
homes in the county but also those placement facilities that are adjacent to the county.

7. What can local mental health do to implemw an IEP when there are uncooperativel
nonsupportive guardians?

a. What can be done for the pupil when the guardians sign the IEP but then don't want
to place the child?

Answer: The Education Code states " . . . that if the parent does not consent to all the
components of the IEF, ten *ate components of the program to which the parent has
consented may be implemented so es not to delay providing instrucdon and service to the
pupil. Components to which the parent has not consented may become the basis for a due
process hearing . . . " (E.C. § 56346)

b. What can be done for the pupil when the guardians sign the IEP and are too restric-
tive with expectations for placement?

Answer: The regulations require that the parents and staff from both the education agency
and mental health agency identify a nonpublic school or facility with a nonpublic day
school that can implanent the pupil's goals and objectives as indicated on the incEvidual-
ized education program. This placement should be within or adjacent to the county of
residence whenever possible. The regulations zequire that one or mote approptiate, least
restrictive, and least costly residential placement alternatives be identified. If the parent
refuses the placement options, the parent may file for a due process hearing.

8. What determines the &strict of residence?

Answer: Mental health and educatica define "residence" (Efferently. Using education's
definition, if a pupil is origbially from 'Ware County and is placed in Santa Cruz County
for reasons other than education, the pupil's residence is Santa Cruz County.

Mental health refers to residence as the county of origin. So in mental health terns,
Ware County is the county of zesidence and Santa Cruz County is the host county.

When a child is placed for education reasons, pursuant to an IEP. the originating SELPA
and LMH maintains responsibility.

9. What are mental health' s obligations in doing an exhaustive search before turning the
pupil back to the school district to place?

The exhaustive search for placement must be well documented and done in concert with
or reviewed by the local education agency. the child is first of all being placed because of
educational needs and, secondly, because of mental health treatment needs.

Both education and mental health have a responsibility to find the appropriate placement.
Though social services is not listed as an active participant in the emergency regulations,

5/90
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: they are available for consultation and assistance. Counties should utilize om resources of
the local social service department so that education and mental health ' . understand
the range of facilities that are available and can be used for appropriate placement within
the county, adjacent to the witty, or, if necessary, further removed from the home.

Should state hospitals always be ccesickred?

AB 3632 is not to be used to place pupils in state hospitals or other inpatient psychiatric
hospitals. If the child is in need of intensive =talent in a locked facility, then it is
Mental health's responsibility CI meet the child's placement needs. This is not an educa-
tion placement issue.

5/90

10. Can AB 3632 money ee used for residential facilities that add day treatment components
to their programs not paid for with the AFDC rate?

AP ,wer: AB 3632 monies am to be used for three things:

1. Assessment
2. Case management
3. Treatment

Mental health treatment services provided by residential facilities am identified as
Community Cam Facility (CCF) Augmentation, rather than "day treatment." Refer to the
Cost Reporting Data Collection (CR/DC) Manual, Service Mode 10, Service Functions
50-59. AB 3632 funds can be used to pay for these mental health treatment services when
these services are identified on the IEP. Currently, a limimd amount of funding is avail-
able at DMH to pay for these services if the child is placed out of county. Facilities must
be able to break out any mental health treatment costs, as opposed to their board and care,
so that the two programs can be separately identified.

11. What can local mental health departments do when they receive problematic documenta-
tion from a school district?

a. As an example, one local mental health department received a consent for assess-
ment that did not appear to be legal because it was signed by a nonguardian.

Answer: According to the Education Code, the "parent" may " . . . include any person
having legal custody of the pupil as well as any adult pupil for whom no guardian or
conservator has been appointed and the person having custody of a minor if neither the
parent or legal guardian can be notified of the educational actions under consideration.
'Parent' also includes a parent surrogate."

When an agency other than an educational agency places a pupil in an out-of-home
placement, it is required by law to identify the individual responsible for representing the
interest of the pupil, including who may legally sign the consent for r. tessment and the
EP.

b. Another example is a packet which failed to include documentation as to services the
school has provided or a current, relevant observation.

Answer: The school must always preface a referral packet with a reason for referral to
mental health. Interagency agreements should address the issue of content in the referral
packets. Title 2 of tbe California Code of Regulations requires the following to accom-
pany any school referral to county mental health to determine whether the pupil requires
psychotherapy and other mental health services:

L-5 H 0



(1) Written parental consent to refer to the county mental health;
(2) Written parental consent for the local education agency and the county mental

health to exchange pertinent infotmation;
(3) Written mental consent for the county mental health to observe the pupil in the

school environment, when appropriate;
(4) A copy of the assessment reports completed in accordance with Section 56327 of

the Education Code;
(5) Current, relevant behavior observations in a variety of educational settings;
(6) A repott prepared by persotmel who provided counseling and guidance to the pupil

pursuant to Sections 3051.9 and 3051.10, Tide 3, California Code of Regulations;
and

(7) The proposed date of the IEP team meeting.

When a local mental health department is unsure of the accuracy of the documentation it
receives from the LEA, that department must communicate this to the special education
director or director of the Special Education Local Plan Area (SELPA).

12. When does 50 days to complete assessment begin?

a. At time the guardian signs the district's request for an educational evaluation/
assessment? or

b. When school sends authorization for evaluation along with all needed information?

Annver: Neither. The county mental health has:

(1) Fifteen days from the receipt of the referral from the local education agency to
develop an assessment plan and send it to the parents for their signature; and

(2) Fifty days from the receipt of the parent's written permission to assess the pupil,
complete the assessment, and to pazticipate in the lEP team meeting.

13. What can county mental health departments reasonably accomplish with referrals for
assessments on students with no prior special education and the guardian or advocates
demand that everything be done as once?

Answer: In following the regulatimis, a student mita first be identified by the local
education agency as an individual with exceptional needs. After the schooi 4s modified
the regular education enviromnent and completed the assessminit and observation, the
pupil may be referred to mental health. Mental health must have the assessment plan
completed within a 15-day period from the parent's consent to assess.

These time lines and requirements are very clear in the Education Code and Ch. 26.5 of
the Government Code (AB 3632). Advocates are awarelof these requirements and should
not insist that services be provided that are not in keepina with the mandate of AB 3632.
Parents or guardians may need to be informed of the AB 3632 requirements.

14. What can local mental health departments do to implement a pupil' s IEP when the
limited availability of appropriate services in the county becomes an obstacle to timely
provision of services?

a. Example, there are not enough services, especially placement.
b. Example, there are waiting lists at the community service provider.
c. Example, there is only one facility that can meet the pupil's needs. There are no other

choices.



Answer:

(1) limited resources are a difficult and critical issue in the field of children's mental
health services and are not easily resolved. However, here are some possible alter-
natives.

If a local facility (i.e., iesidential placement) does not have any treatment compo-
nent, mental health may patch that facility or contract with another ptivate provider
to provide the mental health treatment needed. Mental health may also choose to
directly provide those pupils placed in certain faciltles with the mental health
services as outlined in the IEP.

(2) If local treatment programs have waiting lists and you are aware that the average
length of stay of youth in the facilities is dim months or so, you will blow that the
facility will not be available for use in the appropriate period of time. Therefore,
concerted, cooperative efforts must be made by mental health and education to find
another appropriate facility either within the county or adjacent counties.

(3) The issue of "only one facility that can meet the pupil's needs" is again the issue of
limited resources and difficult to resolve. This is especially true if a parent is
determined that his/her child be placed in a particular facility. The IEP team must
agree and with the agreement of education and mental health, the service plan must
be geared toward an imerim service until die most oppropciate facility is available.
For example, the two agencies may work with social seivices to see about the
development of a therapeutic foster home or other combined services to provide for
the pupil and family until an appropriate facility is available.

15. Patching funds to residendal facilities for augmented mental health services.

a. Can or should it be done?
b. Some counties are doing it and malEng it difficult for those who don't.

Answer:

(1) The patch issue is another difficult issue and is unresolved for many local mental
health departments. There are questions relating to the services provided with a
patch agreement. For example, how can the local mental health department staff
ens= that the services are provided as stated in the IEP and that the rate is a
reasonable one? LMH development of clear "purchase of service" contracts and
consistent monitoring of diose contracts should ensure that services ate provided as
stated in the IEP.

DWI requires that "patch" costs are for mental health treatment DMH approves the
negotiated rate and the net negotiated amount contracts. This issue will continue to
be dealt with in future rate setting discussions.

(2) Counties must meet the needs of the pupils in their communities pursuant to their
IEPs. It may be necessary for some counties to purchase additional services because
their county has limited MOW:CS.

16. Timely provision of services: Must services be provided within 15 days after 1EP?

The federal law requires the implementation of the IEP as soon as possible. There can be
delays for extenuating circumstances, but generally 15 days delay is usually the extent
that is acceptable.
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The IEP includes the treatment goals and objectives for the pupil. The lEP must state
how frequently that setvice will be provided, what the service is, and what the outcomes
are to be.

Tbe frequency section of the IEP should state when that treatment is to begin.

The IEP team is responsible to know the starting date for services so that at the time the
parent signs the 1E1', there is no misunderstanding as to the stazting date of the program
or the frequency and duration of the various services to be provided.

17. Supervisionmonitoring of facilides.

What is local mental health's obligationtight to do so vis-a-vis licensing?

Answer: Mental health has an obligation to ensure that children are placed in facilities
that art licensed and in good standing. Mental health has no obligation nor right to
monitor facilities regarding licensing by DSS:The obligation of local mental health as a
case manager to a pupil placed in a facility is to see that the pupil's IEP is being carried
out, assess the success of the tieatment being provided, and make provisions for the
contbmation of that treatment or change in that treatment in order to meet the child's
needs. Mental health's responsibility is only that of assessment, case management, and
treatment for the pupil. Mental health staff are also responsible for reporting any in-
stances of child abuse pursuant to the Child Abuse Reporting Law, Penal Code Section
11165, et al, and the WeYare and Institutions Code Section 3073.

18. How often can we make face-to-face visits with students? Once a month?

Answer: The regulations state that a case manager must see a pupil at least once every
three months. It is recommended that contact be made once a month or more frequently.
Monthly visits with tbe pupil may allow case managers to better evaluate the treatment
that is taking place and that the pupil's needs are being met. During a visit the pupil's

, progress can be monitoted with regard to reunification with his/her family or a move to a
less ItStliCtive environment.

19. Issue: Travel reimbursement by school to parents.

a. What kind of travel is reimbursable?
b. What frequency of trips should be reimbursed?

Answer: If an lEP requires transportation for parents to and from the nonpublic school,
the IEP team will specify the type of transportation to be provided. When necessary for
the parents to transport the pupil to the facility, they are to be reimbursed pursuant to
Section 3066(g)(4) of the California Code of Regulations.

20. Issue: Six month IEP pursuant to Section 60110 of the California Code of Regulations.
Tide 2.

a. Are they being held?

Answer: In most cases, yes.

b. When are they held, six months from last IEP or six months from placement date?

Answer: Within six months of the date of the last IEP meeting.

5/90 L- 8
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c. Who has responsibility to schedule?

Answer: Since more of the school staff is involved and the schools have frequent contacts
with the parent, it is recommended that the 1EP administrator schedule the six month
meeting at the close of the IEP team meeting before the members of the expanded IEP
team disperse. Ms should be addressed in the interagency agreement.

21. What caa local mental health do when school districts are uncooperative regarding
assessment recommendations?

5/90

Answer: Any questions g the assessment endati should be discussed
at the meeting that the county mental health staff conducts with the parents and appropri-
ate educational staff PRIOR to the IEP meeting.

Most problems surface when county mental health assesses a pupil and immediately
recommends out-of-home placement. Such a recommendation is in violation of Govern-
ment Code Section 263, which states that the expanded 1EP team must first determine
whether thc pupil's " . . . needs can reasonably be met through any combination of
nonresidential services, preventing the need for out-of-home care."

When u district refers the pupil to county mental health to determine the need for "psy-
chotherapy and other mental health services," this is a referral for a related service. The
district's IEP team will act on county mental health's recommendations.

The local interagency agreement between county mental health and all of the SELPAs
within the county should address the referral process protocol and the procedures for
settling disagreements between the two agencies. In the event of a stalemate, the local
mental health can request assists= film the Department of Education's Special Educa-
tion Division field consultant.

22. Is there anything we can do when foster care facilities will not accept an AB 3632 child
who Ls not Medi-Cal eligible or who has been determined by the facility to have no or
poor medical coverage?

Answer: According to the State Department of Health Services (SDHS), AB 3632
children must have their Medi-Cal eligbility determined as family members because there
is no statutory authority to wain: parental financial responsibility requirements under
federal Medicaid rules as long as the parent(s) retain care, custody, and control of their
child. Therefore, SED children placed out of home pursuant to an 1EP must have their
eligibility for Medi-Cal determined under existing statutory and regulatory requirements.

A foster care group home is a nonsecured, privately operated residential home of any
capacity that provides services in a group setting to children in need of care and supervi-
sion, and which is licensed as a conmunity care facility by the Department of Social
Services (DSS). Several facilities have expressed the concern of financial responsibility
related to a child who is placed within the facility without appropriate medical coverage.
Tbe facilities feel they could be held financially responsible for medical costs incurred
during an emergency, based on the position that the child has been placed in their care.

In order to prevent this situation, several facilities have taken the approach of not accept-
ing any child who does not have the appropriate medical coverage.

It is suggested that the appropriate placement agency work with the foster care facility to
assure the facility that the financial responsibility for the medical costs associated with
the AB 3632 child placed with them remains with the parent(s) as long as care, custody,
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and control of the child is retained by the paient(s) and not a county agency. In relation to
a foster care facility refusing to accept any child for placement, there is no statutory
authority to requite a privately operated residential home to arzept a child who it feels is
not appropriate for the facility for any reason.

23. How are SSI payments received by a family of an AB 3632 child affected by the out-of-
home care placement of the child pursuant to an IEP?

Answer: The payee of a SSI payment (the family) is the responsible agent in notifying the
Social Security Administradon (SSA) of the placement change of the child. The SSA's
income eligibility standards recognize a prorated poition of the AB 3632 placement costs
as additional income to the family.

In receiving this information, the SSA redetermines the family's SSI eligibility. This
could have a direct impact on the family's continued SSI eligibility or level of payment.

Also, if the child's Medi-Cal eligibility was established based on the SSI eligibility, this
could be affected. Utile SSI income redetermination establishes that the family is no
longer SSI eligible, the SED child will have eligibility for Medi-Cal redetermined under
exisdng statutory and regulatory requirements. The positions taken by SSA and SDHS
are based on the absence of statutory authority to waive parental financial responsibility
and the fact that the parent(s) have retained care, custody, and control of the child.

24. How do we arrange the placement of AB 3632 children who are eighteen years and
older?

Answer: Welfare and Instkutions Code (WIC) Section 18350 states that payments shall
be made only to children placed in privately operated residential facilities licensed in
accordance with the Community Care Facilities Act In addition, it further states that the
payments shall be based on rates established in accordance with Sections 1461, 11462,
and 11463 and on providers' actual costs.

AB 3632 provides placement for an SED child pursuant to an nip up to the child's
twenty-second birthday. The Community Care Licensing Bureau licenses both children
and adult reiidential facilities.

Children's facilities provide board and care for children to the age of eighteen, with adult
facilities serving the population of eighteen and older. Licensing regulations allow the
granting of wiliven for children who have reached the age of eighteen to remain in a
children's facility or for a child under the age of eighteen to be placed in an adult facility.

Services for an SED child placed out of home pursuant to an expanded IEP are eligible
for AB 3632 funding in an adult or children's residential facility that has been licensed in
accordance with the Community Care Facilities Act and has an SDSS-approved board
and care rate.
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Computer Applications Planning (1985) 5.00
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English-Language Ms Model Curriculum Guide, K-8 (1988) 3.00
En-ichment Opportunities Guide: A Resource for Teachers and Students in Mathematics and Science (1988) 8.75
Family Life/Sex Education Guidelines (1987) 4.00
First Moves: Welcoming a Child to a New Caregiving Setting (videocassette and guide) (1988)t 65.00
Flexible, Fearful, or Feisty: The Different Temperaments of Infants and Toddlers (videocassene and

guide) (1990yf 65.00
Food Sanitation and Safety Self-Assessment Instniment for Child Care Centers (1990) 3.75
Food Sanitation and Safety Self-Assessment Instniment for Family Day Care Homes (1990) 3.75
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Foreign Language Framework for California Public Schools (1989) 530
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Handbook for Contracting with California Nonpublic, Nonsectarian Schools and Agencies to Provide
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Handbook for Teaching Portuguese-Speaking Students (1989) 430
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Here They Come: Ready or Not-Report of the School Readiness Task Force (Summary) (1988) 2.00
Here They Come: Ready or Not-Repon of the School Readiness Task Force (Full Report) (1988) 4.25
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Young and Old Together A Resource Directory of Intergenerational Resources (1986) 3.00

Orders should be directed to:

California State Department of Education
P.O. Box 271
Sacramento, CA 95802-0271

Please include the International Standard Book Number (ISBN) for each title ordered.
Remittance or purchase order must accompany order. Purchase orders without checks are accepted only from govern-

mental agencies. Sales tax should be added to all orders from California purchasers.
A complete list of publications available from the Department, including apprenticeship instructional materials, may be

obtained by writing to the address listed above or by calling (916) 445-1260.

Widexasseue also available in Chinese (Cantcnese) and Spanish at the same price.

L 1 l
89.131 CR033797 5-90 1,500


