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NUTRITION LABELING AND EDUCATION
ACT OF 1989

MONDAY, NOVEMBER 13, 1949

U.S. SENATE,
CoMMITTEE ON LABOR AND HUMAN RESOURCES,
Washington, DC.
The committee met, pursuant to notice, at 9:37 a.m., in rgom SD-
430, Dirksen Senate Office Building, Senator Howard M. Metz-
enbaum, presiding.
Present' Senators Metzenbaum and Hatch.

OPENING STATEMENT OF SENATOR MET~ENBAUM

Senator METZENBAUM. The committee will come to order.

We are here this morning to consider legisiation which is long
overdue. S. 1425, the Nutrition Labeling and Education Act, will
take the food label out of the 1960’s and put it into the 1990’s.

This bill will provide consumers with the information that they
need to make choices about their diet and therr health, because
when it comes to nutrition, what you don’t know can hurt you.

Consumers are fed up with food labels that are at best confusing
and at worst downright deceptive. They are tired of being taken in
by bait and switch claims that mislead and misii:forin.

Consumers aren’t asking for much, and I be;ieve this bill pro-
vides the answers to the questions they are asking every day. The
basic questions, plain and simple, are: What are we getting? How
many calories? How much fat? What kind of fat? How much salt
and sugar? How much cholesterol 4nd protein and vitamins and
fiber?

These are fair questions. They deserve straight rward answers.
Unfortunately, much of what we are gotting is marketing hype.
Our supermarket shelves are practically screaming at us: ‘“Light”,
“lean”, “less”, “lower”, “higher”, “fewer”, “no fat”, “no salt”, ‘“no
cholesterol”, or “high fiber”. To often, I am afraid, we are only
getting part of the story. We are told what they want us to know,
but not what we need to know.

Since Chairman Henry Waxman and I introduced our joint legis-
lation earlier this year, a good deal of action has occurred on this
issue. The Food and Drug Administratior. kas begun to hold public
hearings on nutrition labeling, and I commend them for that. Con-
gressman Waxman has reported an amended bill out of his sub-
committee. .y good friend from Utah has introduced his own nu-
trition labeling bill, which 1 have carefully reviewed, but after
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weeks of tortured decisionmaking and soul-searching, I have con-
ciuvded that T lik~ myv bill better.

Finally, I have diatiro a cubstitute amendment to S. 1425 which
we have distributed liere today. The substitute reflects some of the
changes incorporated in the House bill as well as some adjustments
which have resulted from continuing discussions with both indus-
try and consumer groups.

Before I turn to the ranking minority member, whose timing is
perfect, I want to compliment him on the fine work he has done
this year on our committee. Senator Hatch has been the key to bi-
partisan agreements cn vitally important issues such as the Ameri-
cans with Disabilities Act, the Act for Better Child Care, and the
FDA Revitalization Act.

[The text of S. 1425 follows:]
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Entitled the ‘“‘Nutrition Labeling and Education Act of 1989

IN THE SENATE OF THF UNITED STATES

Jury 27 (legislative day, JANUARY 3), 1989

Mr. MeTzenBAuM (for himself and Mr. CHAFEE) introduced the following bill;
which was read twice and referred to the Committee on Labor and Human
Resources

A BILL

Entitled the ‘“‘Nutrition Labeling and Education Act of 1989”.

1 Be it enacted by the Senate and House of Representa-
2 twes of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE, REFERENCE.

4 (a) SHORT TrTLE.—This Act may be cited as the “Nu-
5 trition Labeling and Education Act of 1989”.

6 () REFERENCE.—Whenever in this Act an amendment
7 orrepeal is expressed in terms of an smendment to, or repeal
8 of, & section or other provision, the reference shall be consid-
9 ered to be made to a section or other provision of the Federal

10 Food, Drug, and Cosmetic Act.
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SEC. 2. NUTRITION LABELING.

(a) LiBeLiné REQUIREMENT.—Section 403 (21
U.S.C. 343) is amended by adding at the ead the following
new paragraph:

“(q)(1) Except as providec in paragraphs {3) and (4), if it
is intended for human consumptior and is offered for sale,
unless its label or labeling states—

“(A)i) the serving eize which is an amount cus-

tomarily consumed and which is expressed m a

common household measure that is appropriate to the

food, or

“ai) if the nse of the food is not typically ex-
pressed in a serving size, the other unit of measure
which is un amount customarily used as an ingredient
in the preparation of & food and which is expressed in

a common household measure that 1s appropriate to the

food;

“(B) the number of servings or other units of
measure per container;
“(C) the number of calories—
“(i) per serving size or other unit of measure,
“(il) derived from the total fat in each serv-
ing size or other unit of measure of the food, and
“(il1) derived from the saturated fat in each

serving size or other unit of measure of the food;

and
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“(D) the amount of total fat, saturated fat, un-
saturated fet, cholesterol, sodium, total carbohydrates,
complex carbohydrates, SUgars, total protein, and die-
tary fiber contained in each serving size or other unit
of measure.

“(9) If the Secretary determines the nutrition informa-
tion in addition to the information required by paragraph (1)
should be provided for food subject to paragraph (1) for pur-
peses of providing consumers with information regarding the
nutritional value of the food, the Secretary may by regulation
require that such additional information be provided in the
label or labeling of sach food.

“3) A food which is a raw agricultural commodity shall
not be subject to the requirements of paragraphs (1) and (2 if
the person who offers the food for sale to consumers provides
{0 consumers the information required by paragraphe (1) and
(©) in & manner preseribed by regulation by the Secretary.
The regulation of the Secretary shall permit the information
described in subparagraphs (C) and (D) of paragraph (1) to be
expressed as an average per unit of the same type of raw
agricultural commodity-

““(4) Paragraph (1) shull not apply to—

“(A) food whick is sold for immediate human con-

sumption at the place ci sale, and
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1 “(B) food which is processed and prepared in a
2 retail establishment for human consumption and 1s of-
3 fered for ssle to consumers but not for immediate con-
4 sumption in such retail establishment.”,

5 (b) REGULATIONS, —

6 (1) Within thirty days of the date of the enact-
7 mert of this Act the Secretary of Health and Human
8 Services shall contract with the National Academy of
9 Sciences to prepare a report which makes recommen-
10 dations regarding the menner in which the information

11 required by paragraphs (1) and (2) of section 403(q) of
12 the Federal Food, Drug, and Cosmetic Act (as added

13 by subsection (a)) should be included in food labels and
14 labeling to convey in an effective way nutrition infor-
15 mation to the public to enable it to readily observe and
16 comprehend the information required to be disc'osed
17 and to understand the relative significance of the nutri-
18 tion information in the context of g total daily diet.

19 (2) The National Academy of Sciences shall pre-
20 pare the report described in paragraph (1) within six
21 months of the date of the execution of the contract of

22 the Secretary under paragraph (1).

23 (3) r'he Secretary shall issue proposed regulations
24 to implement section 403(q) of the Federal Food,
25 Drug, and Cosmetic Act within three months of the

10




I date of receiving the report of the Nutional Academy
2 of Sciences. Not later than six months after the date
3 the Secretary issues proposed regulations the Secretary
4 shall issue final regulations to implement. the require-
5 ments of such section. Such regulations shall require
6 the required information to be conveyed to the public
1 in a manner which enables the public to readily ob-
8 serve and comprehend such information and to under-
9 stand the relative significance of such information in
10 the context of a total daily diet. Such regulations shall
11 include regulations which establish standards, in ac-
12 cordance with paragraph (13(A) of such section 403(q),
13 to define serving size or other unit of measure for food.
14 SEC. 3. CLAIMS.

15 (8) IN GENERAL.—Section 403 (21 U.S.C. 343) is
16 amended by adding after the paragraph added by section 2
I7 the following:

18 “(r)(1) If it is a food for which a claim is made which—
19 “(A) characterizes the amount of—

20 “@i) the calories, totai fai, saturated fat, un-
21 saturated fat, cholesterol, sodium, total carbohy-
22 drates, complex carbohydrates, sugars, total pro-
23 tein, or dietary fiber, or

24 “(ii) any item required to be included in the
25 food’s label or labeling under paragraph (q)(2),
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which is contained in the food, or
“(B) characterizes the relationship of—

“(i) the calories, total fat, saturated fat, un-
saturated fat, cholesterol, sodium, total carbohy-
drates, complex carbohydrates, sugars, total pro-
«ein, or dietary fiber, or

“(i) any item required to be included in the
food’s label or labeling under paragraph (g)(2),

which is contained in the food to a disease or a

condition,

unless the claim is made in accordance with paragraph (2).

“(2)(A) A claim described in paragraph (1)(A) may only

be made—

“(i) if the characterization of amount made in the
claim uses terms which are defined in regulations of
the Secretary, and

“(ii) if the food for which the claim is made con-
tains, as determined by the Secretary—

“(I) calories, total fat, saturated fat, unsatu-
rated fat, cholesterol, sodium, total carbohydrates,
complex carbohydrates, sugars, total protein, and
dietary fiber, aud

“(T) all items required to be included in the

food’s label or labeling under paragraph (g)(2),
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in amounts which reduce dietary risk  persons in the

general population.

“(B) A claim described in paragraph (1)(B) may only be

made—

“(i) in accordauce with regulations of the Secre-
tary, and

“(ii) if the food for which the claim is made con-
tains, as determined by the Secretary—

“I) calories, total fat, saturated fat, unsatu-
rated fat, cholesterol, sodium, tota) carbohydrates,
complex carbohydrates, sugars, tota’ protein, and
dietary fiber, and

“(II) all itemns required to be inciuded in the
foou’s labei or labeling under paragraph (qX2),

in amounts which reduce dietary risk to persons in the
general population.

“C) In prescribing regulations under subparagraph

18 (B)(i), the Seeretary—

19
20

“@) may only suthorize claims for which thers is
seientific consensus, as determined by the Secrotsr,
among experts qualified by scientific training and  _e-
rience to evaluate such claims regarding the relation-
ship between the calories, total fat, saturated fat, un-
saturated fat, cholesterol, scdium, total carbohydrates,

complex carbohydrates, sugars, total protein, dietarv
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1 fiber, or the item required to be ineluded in the food’s
2 label or labeling under paragraph (q)2) comained in
3 the food and a disease or condition, and

4 *(i1) shall require claims to be made in a manner
5 which enables the public to comprehend the informa-
6 tion provided in the claim and to understand the rela-
7 tive significance of such information in the context of 2
8 total daily diet.”.

9 SEC. 4. STATE ENFORCEMENT.

10 Section 307 (21 U.S.C. 337) is amended—

11 (1) in the first sentence, by inserting before the
12 period the following: *, except that proeeedings for the
13 enforcement, or to restrain violations, of scetion 403(q)
14 or 403(r) may also be brought in the name of a State
15 in which the food that is the subject matter of the pro-
16 ceedings is located. If a State intends to bring such a
17 proceeding, the State shall notify the Secretary at least
18 thirty days before such proceeding is brought”, and

19 (2) in the last sentence, by striking out “‘sueh pro-
20) ceeding” and inserting in lieu thereol “any proceeding
21 under this seetion”. .

99 SEC. 5. CONFORMING AMENDMENTS.
23 (a) SECTION $05.—Section 405 (21 U.8.C. 34H) is

24 amended by adding at the end the following: "“This section

14
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1 does not apply 1o the labeling requirements of sections 403(q)
2 and 403(r)".

3 (b) Drugs.—Seetion 201(g)(1) (21 U.S.C. 321(g)1) is
+ amended by adding at the end the following: “A food which
5 makes a claim deseribed in section 403(r)(1)(B) in accordance
6 with the requirements of section 403()(2)(B) is not a drug
under clause (B).”.

8 SEC. 6. EFFECTIVE DATE.

9 The amendments made by sections 2, 3, 4. and 5 shall
10 apply with respect to food which is produced or processed 18

11 months after the date of the enactment of this Act.
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Senator MeTzZENBAaUM. | say to my colleague and friend from
Utah, you have had a wonderful road that you have travelled so
far, and this can cap your career in the U.S. Senate by joining with
me and working out a bill on this subject. The American people
want it; they demand it; they need .i. Let's work together to pass
this legislaticen.

Senator Orrin Hatch.

Senator HarcH. Well, thank you, Howard.

I think he is trying to end my career in the U.S. Senate. | don’t
know that my heart can take that kind of compliment from the dis-
tinguished Senator from Ohio—but I appreciate it, and I appreciate
his diligence ard efforts to work with us in so many ways as well
as his leadership.

Mr. Chairman, I sin pleasea to join with you today in support of
legislation to require mandatory nutrition labeling on all food prod-
ucts regulated by the Food and Drug Administration.

Senator Metzenbaum, you and I both agree that we need to get
good nutritional information to all consumers. In that regard, [ am
happy to welcome our witnesses here today and particularly Com-
missioner Young.

I have enjoyed every minute I have spent with him over the last
number of years, watching the work that he has done, and I don’t
know anybody who has done more to try and revitalize the Food
and Drug Administration and to bring us to this point than Com-
missioner Frank Young. So I have great admiration and respect for
him, and that respect has grown through the years. That is some-
thing that is very difficult to say about others in this very fast-
paced tc n.

On the least expensive changes we could make in this coun-
try to reduce our health care costs would be to increase our efforts
in the area of health promotion and disease prevention. During
1986, Americans spent nearly $438 billion, $1.2 billion per day, for
health care. Yet two of every three deaths in this country were pre-
mature. ~%ost of these deaths could have been prevented through
appropria e use of preventive services and behavior changes.

Heart disease, cancer and stroke—our No. 1, 2, and 3 causes of
disease—still take an incredible toll in our society. In 1986, they
took an estimated 1.6 million lives and cost $137 billion in medica.
care and lost productivity. Diet has been implicated as a factor in
all three of these diseases as well as in a large number of others.

Our effcrts to edurate consumers on dietary practices have been
less than adequate. It is now time that we have legislation mandat-
g accurate and uniform nutrition labeling on all processed pack-
aged fouds.

1 have introduced legislation, S. 1505, entitled, “The Food and
Nutrition Labeling Act of 1989.” This legislation follows three basic
principles: mandatory nutrition labeling; regulation of health and
product characteristic messages; uniformity in food labeling; and a
nationwide nutritional education program.

Now, I am willing to negotiate legislation that is reasonable.
However, we need to adopt two fundamental principles in develop-
ing the compromise. First, we need food labels which contain the
type of accurate information the American consymer needs and

16
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wants, and we need to build some flexibility into the system so that
it is not so compiex that it will benefit no one.

Second, we need uniformity so that we do not perpetuate the cur-
rent chaotic situation with respect to food labeling regulation. Con-
sumers do not want 50 different labels and packages. They want.
one label that they can trust, and they want to trust it in Utah,
New York, Ohio and California, as well as the other 46 States.

Mr. Chairman, I believe that you, I and all interested parties can
draft a bill that we can all support. You have been a champion,
{ghting for expanded nutrition labeling requirements. I know that
you w'll want to develop legislation that is workable and that will
be credible beyond the year 2000.

Consumers need accurate and concise nutrition and food labeling
information so that they can make wise decisions about their diet
in relation to a healthy lifestyle.

I lcok forward to the witnesses’ testimony here today. There is
great room for compromise, and I am anxious to work with all of
you here today.

Now, if I can, I want to make a couple of points at the outset,
and then hopefully I can help you to move the hearing along.

I have brought some samples from the grocery store to make a
puint about the need for flexibility in any mandatory food labeling
bill. I want to make the point that you can’t and should not want
to treat all foods the same way.

For example, the flexibility must allow for small packages so
that you can use abbreviated nutrient labeling.

Let me give you an illustration. Here is an empty bottle of selt-
zer water. Now, should this product be subject to nutrition label-
ing? Under current law, it is required to be labeled because it
makes an implied health claim when it says “sodium-free”’. Howev-
er, would we want to require protein, calorie and fat information
on1 this bottle? Probably not. Sq we need to have some form of flexi-
bility.

Now, on these cocktail onions and cherries—things that many
people buy—these products are not consumed for their nutrition
values, nor are there any real nutrients in them. In the cherries,
you have some carbohydrates, and in the cocktail onions, there are
some carbohydrates and a little sodium. Maybe these products
should have a simplified nutrition declaration.

These are consomme cubes. This product is a very small product.
If we were to require nutrition labeling. it may be impossible to
read. Or, they may have to make great, big boxes to put these little
cubes in. This is another instance where we must examine careful-
ly how we can best get nutrition information to consumers.

Take Nabisco Shredded Wheat. This product makes a claim that
no sugar or salt is added. Now, these are implied health cluims,
and 1 personally believe that they are very important. However,
under Senator Metzenbaum’s and Congressman Waxman's bill, it
is unclear whether this product could make these claims because
there is a small amount of sodium.

Well, I think we have to be reasonable about these types of prob-
lems.

4.7
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Take mayonnaise. The same is true of this mayonnaise It says it
is “cholesterol-free” and “has reduced calories””. As long as this in-
formation is truthful, I believe it should be allowed.

Now, this product, “natural basil,” basically has no nutrition
value. It is basil packed in brine. It has some sodium and scme car-
bohydrates. .

You can go through almost countless numbers of other products.
We have an enormous array of different types of food in the super-
market. If we in Congress attempt to write a law that prescribes
exactly what must be done on every label, it is going to be unman-
ageable. I want accurate and appropriate nutrition and health
claim information to consumers. I do not want unreasonable de-
mands placed on manufacturers so that our goals cannot be
reached.

So we should have some flexibility in this system to help us de-
termine how much nutritional labeling or information must be in-
cluded and how much is to be displayed.

Mr. Chairman, I think these hearings are very important. I don’t
know of anything that would ultimately be mc.e important for an
instant benefit to the American consumer than what you, I and
others in the Congress are trying to do. I want to commend you for
it. It takes a lot of effurt. There are a lot of competing interests
with a lot of different problems out there, and I hope we can be
flexible enough to do it the right way so that everybody in this
country will benefit, will be able to understand this labeling and
the information involved, and it will not be such a burden on the
producers of packaged foods that costs go through the roof for con-
sumers in the end as well.

Now, I think we can do that, and we're going to work hard to
work with you to achieve that goal. So again, I want to express my
adrairation for you.

Senator MeTzENBAUM. Thank you very much, Orrin. I do intend
to work further with you as well as the other groups that have an
interest in this subject both from the industry standpoint as well as
those who are in the health fields.

I want to say that there are some issues around here that don’t
lend themselves to negotiation and compromise, to working out a
solution. This particular issue, in my opinion, does lend itself to -
that kind of a resolution. We have been working just about the
entire year on trying to come up with ar answer that everybody
could live with. We haven’t arrived at a total answer yet. I do be-
lieve this is the Congress that will pass some labeling legislation, .
and I hope that we can do it with the support of industry, the sup-
port of the health groups concerned about this subject and the sup-
port of all of the Members of Congress. It won't be easy, but if we
put our shoulders to the wheel, I think the result can be achieved.

I think it is particularly important that one major player in this
game be a party to those negotiations, and hopefully to work with
us as well, and that is the Food and Drug Administration.

Senator METZENBAUM. We are very happy to welcome the very
well-respected and distinguished commissioner of the U.S. Food
and Drug Administration. We are happy to have you with us here
this morning. Commissioner Frank Young.

18




STATEMENTS OF ["RANK E. YOUNG, M.D. COMMISSIONER, US.
FOOD AND DRUG ADMINISTR..TION, PU/BLIC BEALTH SERVICE,
DEPARTMENT OF HEALTH AND HUMAN SERVICES, ACCOMPA.
NIED BY DR. FRED SHANX, CENTER FOR FOOD SAFETY AND
APPLIED NUTRITION; JOE LEVITT, CHIEF OF STAFF MARGA-
RET JANE PORTER, GENERAL COUNSEL, AND ALEX GRANT., AS.
SOCIATE COMMISSIONER FOR CONSUMER AFFAIRS

Commissioner YounG. Thank you very much, Mr. Chairman.

I would first like to take this opportunity to introduce the panel
that is with me.

On my immediate right is Dr. Fred Shank, who has assumed the
responsibilities of the Center for Food Safety and Applied Nutri-
tion, who has total commitment to the development of a sound la-
beling program on food safety in the United States.

On my immediate left is Mr. Joe Levitt, sur chief of staff, who is
a very fine person who has worked on the food labeling issue with
us in the past.

Our new general counsel, Margaret Jane Porter, is next to Mr.
Levitt. She is coming onboard to take the place of Mr. Tom Scar-
lett, who has served the agency with great distinction.

Next to her is Mr. Alex Grant, who has served for a long time as
our ussociate commissioner for Consumer Affairs.

Mr. Chairman, Senator Hatch, I know that both of you are vital-
ly interested in this important effort, as has been this committee in
its steadfast approach to food labeling.

There are a few issues that I would like to outline for you in
depth and submit the rest of my testimony for the record. At the
appropriate time, if you do not mind, I would like to move to the
charts and focus on some of those.

But first, I believe the most important thing for me to emphasize
is that now is the time to develop a thoughtful, flexible, as Senator
Hatch said, and comprehensive, as you said, food labeling reform.

It is interesting to note that the time is right, as evidenced by
{the most recent) National Academy of Science studies, and before
that, the excellent study by the distinguished former Surgeon Gen-
eral, C. Everett Koop.

Once things were placed on the label as far as numbers and
sizes, it drew the public’s attention to what the meaning of these
issues were. And, as Senator Hatch has illustrated by his displays,
people will be searching for what is the meaning of ttis informa-
ticn and how it can best be used.

I also believe, from what I have learned from the public, that
there is a general consensus that the present type of nu‘ritional la-
beling is outmoded, unintelligible, and difficult for the American
people to understand. This i1s especially true for those who are
searching to decrease the burden of disease through modifying
their diet, as Senator Hatch mentioned in his statistics.

The label, therefore, becomes the po.nt of purchase symbol by
which we can focus our efforts on not only consumer education, but
good health information.

As a background for the Secretary’s initiative, I would like to
now walk through a few of these flip charts and then lead to exact-
ly where we feel we are going at this time.

WY
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Thank you, Mr. Chairman.

The current labeling system essentially describes a serving size,
the servings per container, calories, protein, carbohydrates, and fat.

One of the most important questions we are going to have to ad-
dress in the beginning is whether we require the calories to be ex-
pressed per gram of this niaterial. *

For example, on protein, we would have to multiple these protein
calories by four, because there are four calories per gram; in con-
trast, we must multiply fat by nine. A very important initial ques-
tion is whether we do energy-related or do we do a weight-related
labeling.

At the turn of the century when we began to move into nutri-
tional labeling and the great surge in the Twenties occurred on vi-
tamins, vitamins and recommended allowances of vitamins were
very important. Today this is not considered as critical a factor as
in tk})e past. Therefore, what weight should be given to all of these
here?

Also, back at the turn of the century, fat was a valued ingredi-
ent. The whole labeling system was designed to be sure that eco-
nomic fraud did not occur, and the right amount of fat was present.
Too little fat would result in the compound being misbranded.
Today, we know that in contrast, too much fat produces a major
problem.

So how we develop this portion of the label is also very impor-
tant.

Now, as we have grown in the amount of optimal materials that
can be put on, it becomes almost unintelligible for the consumer to
look at it. Additionally, I have given you a color-coded example of
the kinds of things that could be added. You now see the first chart
with the items in green added. This now explains the percent of
calories from fat, both polyunsaturated and saturated, cholesterol,
potassium, and then the variety of additional things that can be
added.

One of the things that we've done, as Mr. Grant will describe in
a little bit, is to go around the Nation and ask consumers in four
locations what they wish on the label, because none of this—not to
be disrespectful to the Ford Motor Company—is looking to design
an Edsel here. We really do have to get a labeling system that will
be important for the Nineties.

Senator HatcH. Mr. Commissioner, I do like those green add-ons
that you have put on. For instance, if you didn’t have the percent
of calories from fat, you'd have to take that fat and times it by
nine, and it would give you 63, then you would what—divide the
calories into the 63?

Commissioner Younc. That’s right, and then you would get the
percentage.

Senator HatcH. That would give you the 26 percent, but it is a
lot of work for the average person to do where they could pick that
up and see that this is 26 percent {at per calorie.

Commissioner YOUNG. I think you have hit the nail on the head,
and some of the things that we'll do as we go through the sugges-
tions that we have heard is, “Commissioner, make it simple.” Make
it honest, simple, mandatory and uniform. And I think as we go
through this, it really enlarges the focus on what both of you were
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saying, the need to devise a system of compromise and flexibility
that will enaole us to see this.

Also it provides for a degree of voluntarism on including other
things besides the core requirements, and that is an important
issue that I'd like to return to as well.

May I proceed?

Senator METZENBAUM. Yes.

Commissioner YoUuNg. Now, if you look at this large number of
requirements, one can begin to simplify it by focusing on a couple
of things. The serving size is the same; the number of servings are
here; the calories, of course. The first thing that one can do is to
break down saturated and unsaturated fat, add cholesterol, sodium,
potassium, and focus on the key vitamins that would be required,
not some of the other vitamins that are now present in large
amounts in normal diets, so that one can simplify this.

Senator METZENBAUM. I might point out to vou that basically
what you have there is what our bill would do. That’s the reason it
is such a good bill, and that is why Senator Hatch is going to join
me in supporting it.

Commissioner YounG. Mr. Chairman, when I was teaching in
the late Sixties—this is not a comment made to your bill, Senator
Hatch’s bill, or others’ bills—I like to quote two of my favorite
poets, Simon and Garfunkel. In the song, “Patterns”, the; said: “I
don’t know what is real, I can’t tell what I feel, so I hide behind
the shields of my illusions. I'll continue to continue to pretend.”

I do not want to say anything sbout one bill or another, but will
instead try to look at some of the illusions that we have in label-
ing, because it is a very complex matter.

Now, this is taking a diffcrent approach. It focuses on another
product, a classical canned product, tuna fish. You can see the calo-
ries—in this 2-ounce sample, it would be 60 calories; protein, 12
grams; carbohydrate, 1 gram; fat, 1 gram—and it describes the
sodium.

Interestingly enough, if one wanted to, one could take this tuna
fish, put it in a strainer, wash out the sodium and make it a low-
sodium product personally. But it does provide sodium information
anyway.

It now puts the vitamins in percent of U.S. recommended daily
allowances, therefore simplifying the milligrams.

Another way to handle this is to now pick up, as mauy of you
were focusing on, a simple graphic that could be utilized so that
tne consumer picking up one of those many items that you held up,
Senator Hatch, would be able to see a uniform, almost Internation-
al type of standard. We were with the EC community last week,
and there is a great deal of interest in Interr ational harmonization
of calories. We started our discussions there, because this is Inter-
national trade, and we need to have some degree of uniformity.

As you can see here, the labeling information could be placed
either in grams or in energy in relation to calories. From a single
glance, one can see that there are very small amounts of fat here, a
high amount of protein, negligible carbehydrates. And the con-
sumer may be able to be helped.
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In addition, one would have the exact calories that would be
here, and then some of the other things that could be listed either
with descriptors such as “low”, or again in percentages.

Now, we have carried this a little bit further. We have gone
around the country and asked whether or not it might be appropri-
ate to have a wheel that would give a very simple single view as to
what might be in this food. In this case, we have used a percent,
and we have expressed it as percentage of dry weight per serving.
It could just as easily be in calories, but we have chosen weight on
this example.

As you can see from a glance, one can see the complex carbohy-
drates, the sugars, and the fat. You could also stipple this and
make it saturated plus unsaturated and you can see the protein,
You would still label other things such as calories; you would add
sodium, cholesterol, dietary fiber, Vitamins A and C, calcium and
iron, and that would certainly be more simple and more helpful
than the array of compounds that we have here. It might also, Sen-
ator Hatch, lead to a very simple way of dealing with your appro-
priate concern of what do you do with the small packages.

If I might return to the chair now and continue the process that
we have been going through. We felt that for these reasons, a com-
prehensive labeling reform does need to occur. In this way, the ad-
ministration associates itself with the needs that the Senate and
the House have recognized for calorie reform.

in our particular focus, we decided to publish an Advance Notice
of Proposed Rulemaking and te go throughout the country, asking
particular consumer groups what their concerns are. Fundamental-
ly, we were soliciting questions in five major areas to get the an-
swers that consumers would like to tell us. For example, should we
revise the requirements? Should we change the nutritional label
format on food packages? Should we revise the ingredients for la-
beling and their requirements? Should we formally define common-
ly-used descriptors and/or consider the use of standards of identity
for certain foods?

I did not realize until we undertook this review that pasteurized
creamy cheese spread was called that because it was 33 percent by
weight fat. These kinds of things are not known to the consumer,
and yet we use these descripters.

We also wanted to figure out how to reasonably permit the ap-
propriate use of messages on food that link the food components to
the prevention or the reduction of the disease burden, as when we
started this comprehensive labeling; this was the logical end in
which we would go.

We also asked other questions: Should we seek to expand nutri-
tional calories and make it mandatory? What should the agency’s
priorities be for deciding what changes to make? How do we bring
these in, as the issue of labeling provokes some interesting ideas?
Should there be a core of mandatory, required, uniform ingredi-
ents, coupled with allowable add-on requirements as nutritional in-
formation becomes available, therefore, there would be some flexi-
bility in that people could add these ingredients voluntarily until
the issue became fully resolved.

For example, if | were sitting here 5 years ago, I don’t think we'd
have the focus on fiber that we do today. Twenty years ago, I do




19

helieve we would not have focused on fat. The question then arises,
when do these items become voluntary and when do they become
mandatory?

We have already rzceived 140 written coinments in response to
the August 8 advance notice from 120 different individuals, includ-
ing consumers. We have chaired the first two meetings in Chicago,
in which we highlighted nutritional labeling content. I believe we
have had an excellent turnout from consumers on this matter-.

We are also having consumer exchange meetings, chaired by the
FDA district directors in 20 locations around the Nation. The Na-
tional Acadetny of Sciences of the Institute of Medicine will be pur-
suing the appropriate format of labeling under a contract with
FDA and USDA.

We trust that our Advance Notice of Proposed Rulemaking proc-
ess will result in a Proposed Rule being submitted around April to
June of next year; following that, a final rule. Of course, we realize
that legislative events may overtake this, or administrative events
may overtake the legislative activities, depending on how the proc-
ess goes. But we felt in either way, hearing directly from consum-
ers what they wanted would be of value to the process.

Before concluding, I would like to ask Mr. Grant to respond to
what he has learned from the hearings so far as a peison repre-
senting our consumer activities within the agency.

Alex,

Mr. GRANT. Thank you.

I'd like to say a word about the format of the meetings. The
meetings were legislative hearings before the commissioner and a
panel made up of our general counsel, representatives of our gener-
al counsel, two representatives from the Center for Food and Nutri-
tion, and chaired by the commissioner. Presenters were asked to
sign up and testify and present their views. Each person was given
10 minutes to present, with 2 minutes set aside for questions by the
panel. They were also asked to deliver or present to us written
statements.

I think the one thing that made these hearings unique was the
fact that we stayed open until 8 p.m. to make sure that consumers,
or the public, who were working during the day could come by and
present their views,

We were especially pleased with the range of participants. Out of
a total of 96 who testified, we heard from 42 consumers, 27 indus-
try representatives, 12 State and local government representatives,
and 15 spokespersons from health professional organizations. We
anticipate that this well-balanced mix will continue for the last two
hearings, which are scheduled next month in Seattle and Atlanta.
The focus there will be heaith messages and nutrition labeling.

I think the one thing that came through loud and clear at both
he;arings is that consumers ar: in favor of mandatory nutrition la-
beling.

There was an elderly woman in Chicago who asked for labels
which reflect the “three Rs”. That is, labeling should be “regulat-
ed, realistic and readable”. We heard widespread approval for con-
tinuing to list nutrition information on food labels, but while
almost everyone supports the listing, there is disagreement over
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how best to present nutrition information and even what informa-
tion to presernt.

Both in Chicago and San Antonio, there were statements from
those with special needs who would prefer clear and distinct ingre-
dient labeling. At both hearings, speakers expressed the need for
consumer education to go hand-in-hand with new ’abeling require-
ments. The question then arose as to how best to accomplish this—
through the labeling, the food label itself, or through education ef-
forts distinct from the label.

If the educational message is to be a part of the label, the ques-
tion remains unsettled as to how much government control or ap-
proval is desired.

We have heard from the elderly, Blacks, Hispanics, health pro-
fessionals, parents of young children. We have heard from those
living in the inner city as well as rural areas. The goal of the De-
partment’s food labeling initiative is to bring those views together
to reach a well-reasoned decision—and I might add, it is not over
until it is over; we have two more hearings coming up.

Commissioner YOUNG. Thank you, Alex.

Probably the most touching of the witnesses to me was a 75 year-
old Hispanic man in San Antonio, who came to the hearing site a
day before so that he wouldn’t miss the room and came 45 minutes
early so that he’d be on time. He wrote—and I submit for the
record—a two-page handwritten testimony that he wanted read in.
He said above all, the label should be honest. We have a lot of
senior citizens in our Nation. We need to have it readable. A lot of
us are worried about diseases. Some of us are on special diets. Be
sure that it is honest and it can help us.

That’s our goal. We will submit the other summaries for the
record of these two meetings. And we look forward, Mr. Chairman,
to working with the Senate and the House in this vital role of de-
velopment of a labeling reform.

The time has come. We need to link the label with reduction of
the burden of disease. Our laws need to be implemented fairly and
honestly. We have seen some terrible things occur with packages—
coming back from one of the trips, I got the American Airlines
peanut package that was passed out with the variety of drinks that
go down the aisle, und it said on the front, emblazoned: “No choles-
terol”. You had to turn it over, read, multiply by nine the number
of calories of fat to come up with the fact that it was two-thirds
fat—but it surely was no cholesterol, because peanuts do not have
cholesterol. This type of chicanery needs to be dealt with.

Food messages, health messages, health claims, we understood
were widely felt to have gone beyond the pale. We need to deal
with that. Yet on the other hand, we cannot stifle innovation. To
destruy the unique industrial capability of the United States by
heavy, burdensome regulations would also not be fair. This will be
a careful balance.

1 look forward to working with you, and | can commit on behalf
of the Secretary and Assistant Secretary Mason the strong support
for developing a proper labeling system so we can focus on sound
nutrition for a healthy America.

Mr. Chairman, I'll pause and be delighted to answer any ques-
tions that I can.

24
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Senater MerzENBAUM. Thank you, Commissioner Young, and I
want to commend you. I think these public hearings you are hold-
ing are significant. They give people a chance to have some input
as to wnat is going on in the whole labeling issue. I don’t think
there is any subject—well, I guess there are some, like drugs—that
commands the attention and concern of the American people more
than the issue of what people are ingesting when they are buying
and eating the food that they do on an everyday basis.

About 5 years ago, the FDA looked into sodium labeling, and you
set up some guidelines regarding “low” and “very low” sodium
claims, etc. The regulations were voluntary. I have here a can of
diet Coke which is divided into two servings so that it can qualify
as very lcw sodium. My own opinion is that it is absurd to divide
this into two servirgs.

Commissioner YounG. The one that I liked was the package of
potato chips that said “1.4 servings”, and then on ths front, “Once
you eat one, you can’t put it down.”

Senator METZENBAUM. Do you think it is a fair claim to say that
a can of soda, which is generally regarded as a single serving in
mo's)t people’s minds, equals two servings for the purpose of label-
ing?

Commissioner YoUuNng. I think if you do something as a serving
size, there has to be some degree of fairness. I remember a short
time ago that Sara Lee tried with its cheesecake to call it “lite”.
The “lite” was done by reducing the serving size. We can’t play
tricks on the American people.

Yet on the other hand, I do not know whether it is because we
are penurious or because we don’t drink a whole can, my wife and
I usually split a can of soda at night. We go heavy on ice and light
on the soda, and that makes two servings out of one of those little
cans.

Senator MerzenBaUM. Well, I think that’s the exception, frankly,
rather than the rule. When you go on an airplane, they give you
the whole can; when you order soda any place, they give you the
whole can.

Commissioner YoUNG. But what you said is an attempt to deal
with deception. If you try to deal with serving sizes fcr deception,
that’s just not fair.

Senator MeTzeEnNBAUM. Right. Now, this box of 100 percent oat
bran—right on the front, 100 percent bran—contains 8 grams of
fiber per serving, and they claim “high fiber”.

Then this hot cereal from the same company contains 5 grams of
fiber and claims to be “high fiber”.

Now, what do you make of that? Are they both “high fiber"?
What would you consider to be “high fiber”, and isn’t it appropri-
ate that there be some standards set as to what is and what isn’t
high fiber, or at least spell out the facts to the consumer?

Commissioner YounG. One of the concerns that arose in the
hearings was the need to focus on these descriptors. People said,
;:C(gin,r,nissioner, we need to have ‘high’, ‘low’, ‘lite’, ‘natural’ de-
ined.

There was also some interest in having similar terms—such as
“high”, “reduce”, “low”, “very low” be in the same range or in
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similar absolute numbers. On the other hand, some argued for a
degree of flexibility.

I do believe that unless you have full quantitative disclosure,
consumers can be tricked. So in that sense, one of the things that
FDA is exploring in the hearings is the extent to which these
terms and descriptors should be defined.

Senator METZENBAUM. Here is a back of Robert’s American
Gourmet Potato Chips with ¢. t bran. I can’v help but laugh about
this. The bag says, “The potato chip that is good and good for you.”
It also carries a “‘no cholesterol” claim. But it also contains no nu-
trition labeling.

F;ankly, Mr. Commissioner, is that or is that not against the
law?

Commissioner YoUNG. Well, it also borders on being a joke, as
you said. I think once we begin to make these kinds of ciaims it
moves into the arena that I so strongly support—mandatory, uni-
form labeling.

The combination of oat bran into a variety of vegetables has even
come faster than the genetic engineer could encode those genes in
them. In 1984-85, when we started the fiber war, I commented that
it would probably be equivalent to the cold war unless there was
industrial restraint. That did not occur. The fiber war has been
booming. I only hope like the Berlin Wall, someday some of these
scurrilous fiber claims will come tumbling down, and we can bring
freedom, democracy, uniformity, and responsibility, to food label-

ing.

%enator MEerzenBaUM. Now, you've been conducting these hear-
ings, and I think that’s food; you've been involving yourself person-
ally in this issue, and I think that’s good. We have two pieces of
legislation in the House and the Senate on this issue. You are in
(tjhe process of trying to move forward with a rulemaking proce-

ure.

Frankly, Mr. Commissioner, you know the chairman of this com-
mittee well, you know the ranking member of this committee well.
Why don’t we simply sit down, the three of us, as well as the indus-
try and organizations that are conicerned. Why don’t we sit down
and knock out a bill. Why don’t you join with us in helping prepare
such a bill?

Commissioner YounG. That is a difficult question. Let me talk
around it a little bit. I think that there is an obvious need for us to
work together and deal with the appropriate solution to food label-
ing. But as I said to Mr. Waxinan, at this moment I believe it is a
bit premature. I would like to finish the hearings and determine
what should be appropriate.

I must say, too, that we have looked to see the extent of capabil-
ity under the law in dealing with a regulatory reform versus a la-
beling law. Right now, I do believe that much of what we need to
accomplish could be accomplished under a regulatory schema. In
the same spirit, I would hope that if the regulatory schema does
appear to be appropriate, we can get the appropriate input from
the House and genate and do it through regulations.

There is a reason that I am concerned about a lav/. I have seen—
with no lack of respect for the intent of the law—some laws come
through that are very inflexible in the end. As laws pass, little
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things get added on, this clause, that clause, and sometimes lose
their scope.

I was impressed when I was at the EC. Fred Shank and I spent
the entire time working with the Food Directorate, and in your
very great interest of concern, that of infant formula, they have
pointed out their willingness to compromise with us. As their direc-
tive was going forward, the EC found that 75 percent of the infant
formula made by United States manufacturers would have been ex-
cluded in Europe. Conversely, our regulations and laws would have
excluded European compounds in infant formula. This was primar-
ily not due to big issues, but to relatively small ones. If I am re-
membering this correctly, one of the laws required 15 milligrams of
iron. I believe the other one required 12 milligrams of iron. I will
supp}iy this information for the record. Therefore, the formula
would have been considered adulterated if it was being shipped and
sold with the 12-milligram requirement to a country with a 15-mili-
gram requirement. As you can see, that difference is ot really
very significant.

Therefore, we feel that there is a great need for flexibility, par-
ticularly with the European Commoun Market coming on line. I be-
lieve that the entire food labeling initiative and our approach -vas
probably one of the longer discussions we had.

Mr. SHANK. Yes. Quite a bit of time was spent on the overall food
labeling initiative. There was also discussion over whether the food
additives and the other substances that are allowed in the United
States would be allowed in Europe.

It is going to be a major challenge to see what changes are
needed and the best way to proceed in order to have not only a uni-
fied market within the United States, but a unified market in Eu-
ropean communities.

Commissioner YOUNG. I guess, Mr. Chairman with that flex;bil-
ity, we felt that a regulatory approach would be something that we
would want to consider.

Now, I do not under any circumstance r.ant to say that we are
not interested in the legislative approach, but that was the reason
we took the direction we did.

Senator MeETzZENBAUM. Mr. Commissioner, I want to be very real-
istic. You have health claims regulation which you have attempted
to move forward with, and you have been held up at OMB. What
makes you think you can get a final rule out of OMB now in this
area?

Commissioner YouNG. I think there are two reasons. First, al-
though regulations sometimes do take a long time to come through
the process, I believe there is a strong commitment on behalf of the
administration to develop this approach. Second, I have at times
seen where there is a lack of consensus on all sides of the strect. I
know right now you are laboring mightily on developing a budget
which should have been out on October 1. Agencies such as ours
are 1 ow in substantial sequestration. We know that the budget is a
difficult issue and it is being worked out as well. In that same
spirit of trying to be timely, we will move very, very rapidly, and I
believe that we have the commitments that will get this through.

I would not have said publicly that I expect to see these regula-
tions out between April and June of 1990 cn a proposed rule a:d
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A;iril and June of 1991 as a final rule if I did not feel that we could
deliver.

Senator METZENBAUM. Commissioner, there has been a great
deal of debate about the so-called “uniformity” question. We have
included a specific preemption section in our bill with regard to the
nutrition provisions in the bill. Yet, we do not preempt State label-
ing laws in other areas, including pesticides and cancer warnings.
My position is that if you want to talk about preemption on food
safety i:_ues, you have to deal with it in a bill that sets tough food
safety standards.

Would you tell me whet your position is on that issue?

Commissioner YOUNG. At the moment, I believe that there is no
reason not to have, as you pvinted out, mandatory uniform labeling
with regards to nutritional claims. I would also fee] the same way
in the food safety arena. I believe that as we are moving to a
common world market it is important to avoid having a patchwork
of overlying, overlapping, confusing regulations.

For example, in one area that we are struggling with now, in
Europe and Canada, Red Dye 3 is considered a safe f. . additive;
Red Dye 2 is considered a safe food additive. We do not consider
this to be so in the United States. I am not arguing that it should
or shouldn’t be so. However, I am pointing out that these additive
issues are important, and the fundamental reason is that we do
risk assessment differently. In fact, the very method t * which we
do risk assessment changes.

I think we are going to need to have much mc.e harmonization.
If we have a different set of State standards, we will have great
difficulty in harmonizing. For the regulatory agencies around the
world, this would be a great burden. Therefore, I would request sci-
entifically that we move ahead and define these standards. I also
request that we use the best science for sound regulation, but that
it be uniform. That does not mean that it is going to have to be
tough I was very pleased with the President’s initiative on food
safety that, in inany ways, is quite similar to Mr. Waxman'’s initia-
tive. There are a few places that it departs a semi-bright line on
what is the upward-bound risk rather than a bright line. However
that, in part, is due to the recognition that there are differences in
risk assessment methods.

I think all of us are struggling with uniformity. But that does
not preclude the concept that uniformity has to be safe. You can't
mean uniformity without having the proper safety.

If you were leading to Proposition 65, at this time, the adminis-
tration's position is, that we did not see any particular area that
was out of compliance with the interstate commerce clause. There-
fore, we would act on a case-by-case basis when that occurs—and
I'll submit Mr. Plaiger’s letter for the record on that.

Senator MerzeNBaUM. Thark you. It will be included in the
record.

{Information of Commissioner Young follows:]
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SUMMAFv___REPORT

Food and Drug Administration
Chicago, Illinois
October 16, 1989

The first of FDA's four public hearings on food labeling was held
on October 16, 1989, in Chicago. Fifty-five (55) speakers,
predominantly consumers and health professionals, but also
including industry and State and local government, testified

- before an FDA panel chaired by Commissioner Frank E. Young,
M.D., Ph.D. Dr. Lester Crawford, Administrator of the Food
Safety and Inspection Service of the U.S. Department of
Agriculture, was a member of the panel. The hea: ing was well
attended and received ample coverage in the local media and
on at least one national TV network.

The tone of the hearing was very constructive. Most of those
testifying had positive suggestions to make on nutrition label
content, which was the primary focus of this hearing. while views
expressed at the hearing varied in detail, most speakers enjoyed
and empathized with the speaker who summarized her goals for food
labeling by stating that it should reflect the "three R's" -~

that is, labeling should be requlated, realistic, and readable.

In general, consumers and health prolessionals considered that
nutrition labeling should be made mandatory. They gave relatively
less consideration of the possible exemptions to such a
requirement, although some of those testifying mentioned possible
exemptions for fresh fruits and vegetables, spices, chewing gum,
tea, etc. On the other hand, a few people wanted across-the-board
requirements that extended beyond FDA-requlated products. The
subject of food prepared and eaten outside the home (e.qg., at fast
food and other restaurants) received less attention, although a
few said they believed it important that this food be included.
There was also mentioned the possibility of some "alternate
mechanism" (posters, etc.) in these situations.

There was considerable agreement among speakers that the content
of nutrition labeling should be modified to include cholesterol
and a breakdown of fats -- saturated fat, unsaturated fat,
monounsaturated fat, polyunsaturated fat were ment ioned A few
people mentioned the omega-3 fatty acids and said they should not
be included. Other items specifically mentioned by various
speakers for possible inclusion were sugars, dietary fiber
(soluble and insoluble), and potassium.

[} Most people believed that in the interest of providing meaningful
information more simply, some micronutrients that are currently
required could be deleted. They explained that there is decreased

concern these days about diet deficiencies. However, calcium and
iron were cited specifically as needing to be retained on labels,
- and several speakers mentioned that the RDAS for these items may

not adequately represent women's needs.
(DOCKET NO. 89N-0226)
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How best to convey nutrition information on the labeling was the
supl ject of considerable testimony, and aiso of questioning from
t*e panel conduct:ngd the hearing. This included 1ssues of serving
siz., declaration of nutrients by percent distribution and/or
absolute measurement (e g., 30% fat and/or 15 gm. fat), and praint
and graphics

Theire was general belief that labels of single serving containers
shonld provide total nutrients for that serving (not per ounce,
etc.), and servings per container should be easily used in
division (e.g., contains 2 servings, not contains 2 1/3 servings) .
Further, some consumers particularly stressed the need for serving
si1zes to be more standardized and in common household measures
(cup, tablespoon, 2tc.). The "diet exchange” method already used
bty diabetics was mentioned as having some advantages -- e.g., 1t
is already 1n place and functioning well for a segment of the
population, and it lends itself to the concept of "balance” in the
diet as opposed tc "good foods” and "bad foods.”

Some speakers were very much in favor of simple pie charts,
showing nutrient distribution, but others stated that these should
be used only in addition to absolute measurements, which were
considered essential. There was solid Support for the idea that
specialists in market research could develop valuable data on how
best to use the label to communicate nutritional information and
that such research should be conducted prior to any regulatory
action on formats.

Probably the most commonly expressed thought by the public at the
hearing was that aspects of current labels are at best confusing
and at worst misleading. Examples most frequently cited were of
labels with descriptors or health messages that the speakers
believed give consumers inaccurate impressions or incomplete
information such as "lite," "lo,” "natural,” "no cholesterol,” and
various statements regarding products containing fiber. While
recognizing the practical space problems, speakers very frequently
also stated that the small print size of current labeling is a
major problem, mentioning that some of the people who are most
likely to have hiealth problems leading them to consider labels
carefully are also people whose eyesight is sub-optimal (e.q.,
older people and diabetics). Many speakers recommended that an
education program should be developed to assist consumers in usinyg
the label for their good health.

A number of special jssues were brought up, some quite poignantly
by people with special medical conditions, such as allergies or
diabetes, or by caregivers or others speaking on behalf of such
pecple. These included:

Yonosodium glutamate (MSG): Restaurants, airlines, etc., are a
problem; also, 1t was said that ingredients listed on a label as
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"hydrolyzed vegetable protein” and "natural flavoring" may contain
MSG or MSG-type substances about which the consumer is thus not
informed.

Potatoes and food outside the home were mentioned
especially as problems.

The desire to have these identified on
labeling was expressed, and there was some discussion of possible
applicability of measures being vsed 1in California.

Aspartame: There were concerns expressed about safety.

¢ There were concerns that some marketers of diet meals
will not reveal those products' nutritional content.

Sugars and salts: Speakers expressed the need for total amounts
of sugars and salts to be identified on labels -- some current
sources of sugar and salt (e.g., fructose) are not always
identifiable to consumers as sugars and salts.

Eats: Speakers expressed a need for components of fats to be
listed on labels (including meat and poultry labels).

Speakers included about & half dozen representatives of State and
local governments. Those representing health departments and
related offices tended to express the same needs for labeling
changes as consumers and health professionals in general. A State
regulatory office described its concerns and steps it had taken on
labeling of health messages it cons’dered misleading.

Speakers also included about a half dozen industry
representatives. They stated that changes in n.*ritional labeling
are needed, expressed the need for uniform, consistent labeling
requirements throughout the United States, and referred tc the
lengthy lead time and expense involved in making changes. 1In
addition, they described particular problems faced by individual
industries (e.g. retail candy stores, where customers choose their
own assortmen: of candies). The panel asked that detailed
information on the economic and practical issues in implementing
labeling changes be submitted to the docket.
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SUMMARY REPORT

Food and Drug Administration
San Antoniv, Texas
November 1, 1989

The Food and Drug Administration (FDA) held the second of four
hearings to gather public views on food labeling in San Antonio,
Texas on November 1, 1989. The hearing was chaired by FDA
Commissioner Frank E Young, M.D., Ph.D., and centered on three
topics: (1) ingredient labeing, (2) food standards, and (3

food descriptors. Views were also presented on the other food
labeling issues that are currently under consideration by FDA --
nutrition label content, nutrition label format, and health
messages

The meeting was well attended, with an audience of 100 people,

in addition to the 41 individuals and Organizations who made
presentations for the record. About one-third of those who
testified spoke as consumers, one-third represented the food
industry, and the rest were divided among health organizations and
representatives of the State of Texas. FDA officials and a
representative from the U.S. Department of Agriculture attended
the hearing as observers. Local press coverage of the hearing was
extensive, with some national coverage.

Speakers throughout the day expressed the theme that some current
labeling practices are confusing at best and deceptive at worst.
Consumers, dietitians, and health org~nizations emphasized that
consumers have difficulty in interpreting the current food label,
and that the label therefore needs to be simplified. Concern was
expressed about misleading information, too much information
crowded on the label, and the use of terms that are difficult for
many consumers to understand. Frequent calls were heard for
labeis that are truthful and complete.

Many speakers expressed the need for consumer education %0 go hand-
in-hand with new label requirements. These speakers stressed

that, without consumer education, the initiative to improve the
food label might not bring about its intended benefits,

Without exception, speakers wanted nationally uniform labels.
Consumers, the food industry, Texas State representatives,
dietitians, and health groups all viewed national uniformity as
very important, both in terms of communicating health information
to the public and in assuring smooth and economical interstate
commerce.

Vi Ingre

Speakers expressed widespread support for full ingredient labeling
on packaged foods. In addition, many speakers stated that
ingredient labeling should be mandatory for standaru.zed foods.
(Some standardized foods are not now required to list mandatory

{DOCKET NO. 89N-0226)
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ingredients). These testifiers felt that although the foods are
standardized and consumers feel confident that they are getting
the "real” food, consumers may be unaware of the actual
ingredients in the standardized foods.

Views on ingredient labeling (and nutrition labeling) for
restaurant and fast foods were mixed. While consumers supported
this concept, 1industry representatives expressed thc feeling that
such labeling would be difficult and costly to implement.

Several consumers expressed a preference for having sugars Jrouped
together on the ingredient label. These consumers felt that the
current system is misleading, and that sugars might actually play
a larger role in foods than is apparent from t'  current
ingredient label.

while some consumers expressed a desire to have percentages listed
for each individual ingredient (cr at least major ingredients),
representatives from industry and several health organi zations
generally opposed this feature. Consumers who favored this
feature felt that it would provide them with fuller and more
useful information about food products. Industry opposed
percentage listing for individual ingredients for three main
reasons: {1) the potential for disclosure of trade secret
information; (2) added costs fcr manufacturers; and (3) lack of
evidence that there is any public health benefit. dealtl
organizations opposed percentage ingredient labeling for other
reasons: (1) it might confuse the consumer, because there would
be more than one type of percentage on the label (percent of
ingredients by weight and percent of recommended nutrient intakes
ir nutrition labeling):; (2) 1t might be misleading (or easily mis-
interpreted); and (3) it is unnecessary if complete nutrition
labeling is on the product.

In considering the possible need to specify individual flavors,
colors, and spices, most speakers thought this was necessary only
in cases where a particular substance might cause allergic-type
reactions in susceptible individuals. Industry strongly opposed
the detalled listing of flavors, colors, and spices on the grounds
that it would reveal trade secrets, since some foods are
distinguished from their competitors mainly by their
flavor/color/spice combinations. There was also Concern that
specifying colors and flavors would add complex chemical na.es to
the ingredient 1list, which would further confuse consumers.

Feelings on "and/or" labeling for fats and oils were mixed.
Consumers and some dletitians wanted to reform the present system
¢f "and/or" labeling (which allows companies to substitute
saturated and unsaturated fats/oils for each other, without
changes to the label). Industry strongly supports retaining the
current "and/or" system for economic reasons. Several health
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professionals suagested a comprom:se position -- allowing “"and/or*
labeling for like types of fats/oils. Under this system, all
fats/oils in the "and/or" statement would have to be primarily
either saturated or unsaturated. Some speakers (including
industry and health professionals) believed that the current
"and/or" labeling of fats and oils is ader ite, provided that
declaration of the amounts of total, satu.dted, and unsaturated
fat 1s given in nutriticn labeling.

Several industry representatives supported the extension of
"and/or" labeling to nutritive carbohydrate sweeteners. However,
mOSt other speakers did not comment on this issue. There was
little concern expressed about the current "and/or" labeling
regulations for minor ingredients, such as dough conditioners.
Views on Food Standards

There was widespread support, both among consumers and industry,
for the concept of food standards. However, many speakers made
suggestions to improve on the current system, such as: (1)
establish new food standards to allow for variations of current
standardized foods -- for example, a new food standard for reduced
fat cheddar cheese (in addition to the current standard for
cheddar cheese); (2) establish a simplified administrative
procedure for defining and revising food standards, to replace the
formal rulemaking process that is now required; and (3) if new
food standards cannot be established, allow certain descriptors
(such as "reduced fat") to be used in conjunction with the names
of standardized foods, resulting in non-standardized foods.

Yiews or Descriptors

Speakers expressed widespread support for FDA to de fine
descriptors such as "light," "lite," "reduced,” "low" and "high, "
"organic," etc. Almost all speakers called for more regulation in
this area.

Several dietitians and consumers spoke about consumer confusion :in
the area of understanding the word "reduced, " because "reduced"
has different meanings in relation to different products. For
example, "reduced sodium" represents a 75 percent reduction,
whereas "reduced calories” represents a 33-1/3 percent reduction,
according to FDA's current regulations. These dietitians and
consumers would like the word "reduced” to have one meaning in all
circumstances, e g., a reduction of 50 percent.

VYiews on Nutrition Labeling

Speakers expressed widespread support for mandatory nutrition
labeling of processed, packaged toods. There were mixed reactions
to the idea of having nutrition labeling for fresh fruits and
vegetables. wWhile there was no support for labeling each
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individual piece of produce, there was some support for having the
nutrition information available near the products.

In line with the idea of simplifying the food label, several
speakers called for a decrease 1n the number of micronutrients
(vitamins) that must be listed on the label. Some of these
speakers expressed the hope that the space could be used instead
for larger lettering to help the elderly read the label. Also,
several speakers believed that regulations should specify
realistic and uniform serving sizes for use in nutrition labeling.

There was widespread support foi requiring the label to include
additional macronutrients such as total fat, saturated fat,
unsaturated fat, fiber, carbohydrate, complex carbohydrate, and
sugar. A few speakers, mainly industry, wanted labels to list
only total fat, and not show a breakdown of the fatty acids.

There was strong support, particularly from dietitians, for
presenting nutrition information in grams, because this would
permit individuals to keep track of total daily consumption of
macronutrients, e.g., total fat and saturated fat. While many
consumers and health professionals also wanted declaration of
macronutrients as a percentage of total calories, a few health
professionals spoke out against this. They felt that surh a
presentation{could mislead consumers because it would er courage
them to focus Qn individual foods rather than their tntal daily
diet. 1

Many of those testifying felt that the use of graphics might make
the food label more understandable. Some speakers emphasized that
new label formats should be consumer-tested before being written
into requlation, to assure that they truly improve the
comprehensibility of the food label.

Yaews on Healch Messages

Among those who commented on the subject of heaith messages, there
was widespread sentiment for an end to what was termed the curren-
"free-for-all” in the health messages area. Without exception,
speakers wanted a more regulated market, although there was some
disagreement on what the regulations should be.

Representatives of the State of Texas, in particular, spoke ocut o~
the issue of health messages. They felt strongly that FDA should
withdraw its 1987 heaith messages proposal and should not allow
any health messages on food labeling. If FDA does not proceed to
allow realth messases, Texas representatives would prefer tha* I}
mandate the word.na tha* would be allowed in the messiaes.
Tne speaker espressed the view that F.A should not wa:t e
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output, for example) before allowing health messages on food
labeling This speaker asserted that FDA should be able to define
a lesser degree of scientific substantiation for health messages
that nevertheless assures that the health message 15 a valid one

Views on QOther Topics

A range of other topics and i1deas was expressed at the hearing,
including:

® The needs of the Hispanic population should be addressed
through greater use of the Spanish language on labels or by
retailers.

® The presence of monosodium glutamate (MSG) in any ingredient
should be labeled because ol reported adverse health effects in
susceptible individuals.

e Caffeine should be labeled whenever present.
e Llarger print size 1s needed for the elderly.

e Bar codes could be used in the supermarket to produce readouts
of detailed nutrition information. It was suggested that by
having moie detailed information readily available in this way,
the label could be simplified and larger print could be used which
might help the elderly who have a problem reading the small print
on labels.

e Small businesses and businesscs with a wide variety of very
small volume products should be exempted from nutrition/ingredient
labeling requirements, due to the economic burden *hat would be
imposed.

e Due to the expense of nutrient analysis, manufacturers should
be permitted to use standard tables on nutrient values of
ingredients to calculate the nutrient content of food products.

® Bottled mineral water (from springs and wells, with no added .r
subtracted ingredients), which contains few or no nutrients,
should be allowed to make labeling claims such as "no salt" and
"no sweeteners,” without being required to provide other nutrition
information on the label.
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Letter From An Elderly Man in San Antonio on the
Subject of Nutrition Labeling
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Memo From Jay Plager, OMB Giving The Administration's
Policy on Pre-Emption of Proposition 65

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGENENT ANO BUDGET
WASHNGTON, O C 20503

YT R

Dr. Frank Young

Comnissioner

Food and Drug Administration
5600 Fisher’s Lane
Rockville, MD 20857

Dear Frank:

It appears that representatives of the various interests
involved in California’s Proposition 65, and particularly the
food industry, are again seeking opportunities to have their case
reheard. I gather that they are visiting a number of
departmental and agency officials.

As you know, the Administration has determined that, until
there is a significant change in the situation in California with
regard to the State’s implementation of Proposition 65, which
change substantially implicates important Federal interests, no
Federal preemptive action - either by regulation or otherwise -
is warranted. That position was formally established in the
Reagan-Bush Administration, after extensive review by a Working
Group of which your were chair; the matter has been revisited by
the Bush-Quayle Administration, and this position continues
without change.

This office has been assigned responsibility for monitoring
the situation, and for ensuring that the Administration is kept
informed of important changes that may occur. Conflicting
signals about the Administration’s position by departmental or
agency officials can create false hopes and encourage
count. productive efforts to undermine this carefully considered
policy. They can also be a source of potential embarrassment to
the President. If you have information that would be of value in
our on-going monitoring, I would be pleased to hear of it. In
the meantime, we know we can depend on You to protect the
Administration’s decision against such efforts to undermine it.

Sincerely,

S. Jay ger

Administrator

Office of Information
Regqulatory Affairs

c: Director Darman
Secretary Sullivan
Under Secretary Horner
Dr. Mason
Associate Director Holen
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Senator METZENBAUM. Senator Hatch.

Senator HATcH. Thank you.

Mr. Commissioner, you brought out the regulations that are pres-
ently stalled at OMB. One of the major criticisms of giving FDA
the authourity to set labeling requirements instead of spelling them
out in the statute is that the STVIB will merely hold up the regula-
tions or greatly change them.

Do you think that is a valid criticism? [Pause.]

It’s a tough question.

Commissioner YOYNG. Yes. I'm trying to figure out the appropri-
ate answer there. Let me tell you truthfully, which is the appropri-
ate way to answer all questions. I have found that the complicated,
Byzantine approach of getting regulations out at times in about 3
to 4 percent of these regulations is Byzantine at best and torturous
in the worst.

However, those are the regulations that usually are controver-
sial, that usually require some degree of provocative thought. If
you look at this track on the treatment IND, it probably exempli-
fies best the difficulty that came out——

Senator HatcH. This problem is very controversial, too.

Commissioner YOoUuNG. That’s right. And if you look at the hear-
ing, it first occurred on the regulation before Mr. Weiss on April 1,
1987, in which I was pillared and posted for not having an efficacy
standard that was tough enough.

Exactly 1 year later, April 1, 1988, I was pillared and posted for
having an efficacy standard that was too ditficult and too tight.

Now, that cataclysmic change in 1 year is interesting, because
the efficacy change that was being spoken about in the second
hearing was very similar to the argument that OMB made on the
regulation before it came out. That argument being that the effica-
cy standard was too tight.

As you can see, Mr. Weiss' position and the original OMB posi-
tion moved together over a period of about 1% years. I don’t think
either side would necessarily agree with my view, but as a dispas-
sionate watcher, I felt they did more together

In controversial areas, I think this will occur, but the fact that
this regulation was approved through the administration in less
than 2 weeks on the Advance Notice of Proposed Rulemaking indi-
cates that there is a strong reason to deal with this.

I think the health messages were the most controversial portion
of everything we heard Opinions ranged all the way from the FTC
single study in the drawer to a very strong position by the State
Attorney General in Texas which raid we really want very firm
evidence.

I think that in 2 to 5 percent of the regulations. there will be
difficulty in OMB. there will be difficulty in passing laws. and that
we shoutd be prepared to deal with this. In summary, [ am frus-
trated by the slowness at times

Senator Harcn Well. we are. too, as you cun see Senator Metz-
enbaum and 1 both agree that une of the best things we can do for
the consumers in this country s get a uniform, reascnable labeling
law And 1f it could be done through regulation and 1t wouldn't be
stalled at OMB. that may be a way of getting 1t done It may just
alleviate the necessity of having rigid Federal laws passed that
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may be gummed up as they go through the process—you haven't
used the term “gummed up”, but I think it was implied by some of
the things you said, and I have to agree with you. We could come
up with a perfect bill, go to the floor where everybody has their
own ideas about what kind of amendments to bring up, and we
might come up with something that would be highly inappropriate
in the long run compared to what you might be able to do through
appropriate flexible regulations now.

So I'm going to request that we put some pressure on OMB to try
and allow you to do this. Some of your ideas are excellent—in fact,
all of them are excellent—but I think FDA is certainly capable of
coming up with what is ir. the best interest of consumers with
regard to nutrition labeling, and that would save us all time, effort
and money.

One of the major concerns in the cons imer community against
uniform food labeling standards is they say the FDA lacks the en-
forcement will to adequately enforce our food labeling and safety
laws. I'd like you to respond to that criticism.

Commissioner YOUNG. Let me say very forthrightly, I don’t think
it is a lack of will; it is a lack of resources. It is to me a cruel joke
on the part of the American people that we have about 8,000 in-
spectors inspecting beef and chicken in the United States. For ex-
ample, each bird 1s looked at for 12 seconds. That costs about $375
million. The result of that is 1 out of 3 are contaminated with sal-
monella, and there are 1.7 million instances of chicken-borne dis-
ease per year.

The Food and Drug Administration has 900 inspectors, compared
to 8,000.

Senator HAaTcH About one-tenth as many for 25 percent of all
the consumer products in America that come through your agency.

Commissioner YOUNG. That’s correct. And in the case cf the
chicken, if I were to cook it, it would be a burnt offering; if my wife
were to cook it, it would probably be delectable, but in any event,
the salmonella would be dead. If you and I take medicines, we eat
those raw. There is no processing. And without good inspection, we
would be in deep trouble.

For example, in the case of a pacemaker, that is also implanted
raw. Unlike the case of a medicine which, if you survive the first 3
hours, you can live well, if you've got a pacemaker contaminated
with microbes, and it is put into your chest, you've got a major
problem. Therefore, inspection is our problem The number of in-
spectors, not their will.

Senator HatcH. Well, I know you are pleased that this commit-
tee passed out the FDA Revitalization Bill, and we are going to try
and get it through this year, which of course would hopefully go a
long way toward consolidating your 23 different offices on seven
different locations in this area into one campus or one building,
give you state-of-the-art equipment which you don’t have now, give
you some employees at reasonable rates of pay which you don’t
have—you haven't hired a sciertific supervisor since, what, 19787

Commissioner Youna. Well sirce 1978, we’ve not been able to re-
cruit since 1978 the leadership f-om outside the agency, and this is
a great burden. I want to cong.atulate you, Senator Hatch and the
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committee for reporting this bill out at 16-to-0. It heartens the
agency immensely.

Senator HatcH. Well, we hope so, because I happen to believe
that this little agency—and it is a small agency—is really one of
the most important agencies in the world. Everybody in the world
looks to FDA, and yet you don’t have up-to-date equipment, you
don’t have a decent set of facilities, and you can’t hire people be-
cause it is tough to hire people who can make 4 to 5 to 10 times as
much in the private sector. It is hard to come here when it costs
them $70,000 for a home in the outlying areas, and to com¢ here
means paying $400,000 for a home on a $68,000 salary—and that’s
a top salary. We've got to do something about that, and I don't
mean to get off food labeling, but these issues have a role here, and
they have to be brought out repeatedly so the American public
starts to get mad about it. We have been pushing for years to try
and get the Congress to do what really needs to be done to help
this little agency out, which means so much to the consumers of
this Nation.

Now, let me ask you this: The food industry has been chastised
for inconsistent uses of the words ‘‘natural’”, “lite”, “low”, ‘‘re-
duced’’. How does the FDA, for instance, define “lite””? Is it the
same definition as the U.S. Department of Agriculture, and do you
believe that we should have uniform food characteristic claims?

Commissioner Younc. Tt is a very difficult system at this point.
“Light” could mean light in color. “Light” Karo syrup is light-col-
ored Karo syrup. “Light” beer is light in whatever it is light in.

Senator HATCH. So you don’t presently define it.

Commissioner YounG. We don’t define that. And “light” claims
along the way are not defined.

Coming out of the hearings, people said that there should be defi-
nition. The other way to get this done is to have mandatory disclo-
sure so that a consumer could say, “Well, my goodness, this ‘light’
is the same as regular; there is no difference at all.”

I think my preference would be to define terms such as “light”
because it has gotten to be so confusing.

Senator HatcH. I agree. Let me ask you, what would you do
about products which have no protein, no fats, no potassium, for
instance?

Commissioner YouNG. There are a number of products that I
think might fall outside of the labeling requirement. For exar.iple,
tea, coffee and spices really have no natritional value. They are
merely for a variety in pleasure and taste.

I think we could develop a flexible scheme that would elect to
remove those types of foods. Your soda water bottle would be a
good example of the kind of thing that is of concern only for
sodium. Therefore, do you have to put carbohydrates, zero, etc.?

Senator HatcH. That's good. I have a lot of other questions, but
I'm only going to ask one more to your general counsel. I'll submit
the rest of them for the record because we do have a lung hearing
today.

I would like to ask you if you believe there is sufficient legal au-
thority to, by regulation, require all processed, packaged foods to be
labelled? Now, let me say that my personal belief 1s that I don’t
believe that there is, because under current law, mandatory nutri-
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tional labeling occurs when (1) the food 1s fortified, or (2) the prod-
uct makes a nutrition or health claim.

Have I stated that pretty accurately? .

Ms. PortER. I think that that is a fair and correct statement cf
what the current regulatior is, Senator Hatch. Do you want me to
respond as to the general question?

Senator HATCH. Sure.

Ms. ForTER. We have advised the agency that we believe that
there generally would be authority, as the commissioner stated, to
require mandatory food labeling on the theory that absent full re-
quirements of food labeling, ycu can’t tell—the consumer is per-
haps misled—and therefore can't tell for sure the full effect of the
product’s intended use.

I think we could certainly also go so far as to say that to the
extent that the statute does not spell out in more detail exactly
what those requirements might be, we would certainly anticipate
challenges to the regulation.

So to that extent, we might be in a better position to defend
mandatory labeling on all processed foods if we had specific re-
quirements in the statute. But that is not to say that we don't have
the authority to attempt to do it by regulation, and we are satisfied
that we would have a sound statutory basis for such a regulation.

Senator HaTcH. But, at best it is clouded.

Ms. PortER. I don’t know that I would go so far as to say that it
is clouded.

Senator HatcH. But, it wil' be challenged. Is that what you are
saying?

Ms. Pormar. I think that depending on the final regulation that
is adopted, and obviously depending upon how detailed it is, there
will be those who will want to challenge it.

Senator HatcH. Yes, I think that’s true.

Ms. PorTER. It is always a safe bet in this area

Senator HatcH. Yes, that's right.

Commissioner Younc. I don't want to jump in casually on the
segment of the law, but if vou look at the 343(al1) section ou adul-
teration and the 321(n) section and the 321(a) section, we believe
that this has the capability to deal with adulteration It has the ca-
pability of dealing with the infc-mation that is required, and to
provide enforcement if there is not sufficient information. In the
case of 371, that we could be able to go further on our authorities.

Now, it would be challenged. and what we would like to do as we
proceed here is to identify for the Senate and for the House those
areas that we think might be necessary for a fix or, as we go down
the line. whether o1 not in fact we would need any legal authority

My hesitancy is ot that the legislatior couldn't pass. 1 am
abraid, as you huve mentioned and [ have seeo in the past, that so
many bells and whisties nught get added t6 1t that we would be un
happy with what came nut

My pledge to vou would be that we ate going to try very very
rupudly to now tart drafting what we think are the hey proce-
dures. We have Peard quite a bit T thuuk it has been exceptionally
valuable that t!+ House and Senate have gone this route, because
competition i~ thie American way of Lfe T think the administration
has noted and noticed the activity in the Legisiative Branch, and
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that is good. That will certainly help us get these regulations
through.

Senator HaTcH. That’s good. I want to compliment you, Mr. Com-
missioner, for what you are trying to do, for the expertise you are
Eutting into this, and for your intelligent and concise testimony

ere today. I think it has been very helpful to the committee, and
we hope we can put together a bill that will go through, that will
be a consensus bill, and that will be bipartisan. All of us up here
will be working to do that with your help. We will appreciate it.

Commissioner YounG. Thank you, Senator.

Senator METZENBAUM. One last question, commissioner.

It is obvious that your legal counsel thinks that, acting under the
present law, there is a reasonable probability that your actions will
be challenged.

Commissioner Youna. That is correct.

Senator METZENBAUM. That being the case—and also the other
aspect that at the very best, you would hope to get a regulation out
for comment by April or May next year and then not be able to put
it into effect until a year later. Knowing the usual slippage around
here with respect to dates—and yours is an agency no different
than any other—it seems to me that it makes an even stronger
case fc - the FDA to be working with Congress to try to fashion a
bill that will withstand the legal challenge. A bill that also can be
-~ut in place much more rapidly and put the show on the road
ra‘her than going through that which I sometimes feel is an inter-
minable process by the regulatory route.

Would you care to comment on that?

Commissioner YoUunG. I would love the chase of seeing how we
can get this done best and most expeditiously. I think that we
would work with you in regards to the legislative action. At this
point in time, we feel that we would equally go forward on the reg-
ulatory route, and whoever crosses the goal line first crosses the
goal line first.

I think we’ll learn from each other on it. I /' believe that the
flexibility that we saw regarding how to deal with International re-
lationships and additional issues, makes a great attraction for the
regulatory route. I worry about the inflexibility that some of the
laws may provide. That is'my biggest concern.

Senator METZENBAUM. I would say that I'm less concerned at this
moment about the International aspects than I am about the do-
mestic concerns in this area. Once we’ve achieved our objective and
zeroed in on the domestic concerns, I am certain we'll figure out a
way to get the European community and any other community to
work with us.

I would not want this very complicated subject, which brings in
so many sectors of the American community and government, to be
delayed or confused by whether or not the European community is
comfortable with what we are doing.

I am very pleased to hear you say you w:ll work with us to try to
fashion a piece of legislation, while at the same time continue to
move forward with your own program and the regulatory process. I
think that is a good final point for us to be at at this point.

Joel Johnson, who has been working so assiduously on this sub-
ject, won’t probably take longer than this afternoon until he is

51 '




48

down at your office, starting to work with you to see if we can
move forward together.

Commissioner Younc. Thank you very much, Mr. Chairman.

I don’t want to leave you with the feeling that we were going to
compromise our actions by inappropriate involvement with the EC.
However, we are now beginning to realize the global nature of
trad:, and we wanted to take that into account. As the EC market
enlarges further and further, we will want to be sure that the
United States competitive stance is not unduly compromised by
any of our regulations.

Senator METZENBAUM. Thank you very much, commissioner, Mr.
Shank, Mr. Levitt, Ms. Porter and Mr. Grant. We thank you all for
being with us this morning, and we look forward to working with
you.

Commissioner YouNG. Thank you very much.

Senator METZENBAUM. Commissioner, when you finished testify-
ing, the light was let in. I am not sure what symbolism there is to
that.

[The prepared statement of Commissioner Young follows:)
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PREPARED STATEMENT OF FRANK E. YOUNG, M.D.

Mr. Chairman,
I am pleased to ba here today to discuss nutrition labeling for
foods. Like you, FDA believes it is time to reconsider all

. aspects of nutrition labeling. The public is demanding change
1n this area and deserves nothing less than our maximum efforts
to accomplish this change. 1In that regard, Secretary Sullivan,
Assistant Secretary Mason and I have undertaken an initiative
to review FDA'S nutrition labeling and other food labeling
policies, with the ultimate goal of improving the food label to
better meet the dietary information needs of the Awmerican
consumer. I will discugs this initiative in detail later in my
testimony. We hope that by working together with all
interested parties, consumers, nutrition scientists, industry,
and the Congress, we will facilitate bringing more useful

nutrition information to consumers.

Good nutrition is essential to good health. "The Surgeon
General's Report on Nutrition and Health" and the National
Academy of Sciences' (NAS) report, "Diet and Health:
Implications for Reducing Chronic Disease Risk" provide
authoritative views on the evidence linking dietary patterns

- and health.-‘Both reports concluded that Americans could
substantially reduce their risks of heart disease, cancer, and
many other chronic diseases through specific changes in eating
habits. 1In its report, the NAS Committee on Diet and Health
recommended, among other things, that Americans reduce

consumption of total fat, saturated fat, cholesterol, and
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sodium; increase consumption of fruits, vegetables and complex
carbohydrates; and maintain moderate protein intake. They
estimated that reduction of fat and cholesterol could be
expected to reduce the risk of coronary heart disease by at
least 20 perccnt below 1987 levels. The Committee also noted
that several countries with dietary patterns similar to those
recommeided in the report have about half the U.S. rates of

diet-associated cancers.

Implementation of these recommendations means that individuals
will need to be more knowledgeable and selective in choosing
foods for their daily diets, health professionals will nsed to
assist the public in better understanding the relationship
between diet and their individual health needs the food
industry will need to provide nutritious food products
consistent with these dietary goals, and government agencies
will need to consider changes in food and nutrition programs

and policies.

Adequate food labeling underlies any comprehensive program
aimed at ll}ntaininq good health. Americans have becoze more
health-cpnsdiou.. They want to play a more active role 1in
self-care and, as the link between diet and health has become
increasingly clear, they seek accurate, useful and easily

understood information about the foods they eat. What better
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vehicle for the dissemination of this information than the fcod

label?

Nutrition Labeling Pequirementg

To understand the strengths and weaknesses of the current food
labeling program, it must be viewed within the context of
developments of the last twenty years, beginning with the White
House Conference on Food, Nutr.tion and Health that took place
in 1569. Following the Conference's recommendaticns, the FDA
in 1970 began the process of deciding what the most important
nutrients were that should be declared on food labaels and the
most useful means for expressing them to consumers. This
process involved consultation with nutritionists and health
professjonals and the testing of various descriptive, visual
and quantitative formats to evaluate their usefulness to

consumers.

Based on the information that was gathered, in 19/3 FDA
promulgated nutrition labeling regulations. These regulations
require that, wlen a nutrient 1s added to a food or a nut-ition
claim is made on the label or in advertising, the label nmust
contain a quantitative listing of calories, carbohydrates,
protein and fat and the percentages of U.S. Recommerded Daily
Allowances of protein, vitamin A, vitamin C, thiamine,

riboflavin, niacin, calcium and iron per serving of food. An
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additional twelve vitamins and minerals may be optionally
listed by manufacturers. The regulations also prescribe the
format for providing the information. Nutrient quantities must
be declared i1n relation to the average or usual serving, as
determined by the manufacturer. SpecifiC serving sizes are not

prescribed by FDA regulations.

Also 1n 1973, FDA established the current regulations for the
volur-iary listing of fatty acids and cholesterol content as
part of nutrition labeling. In 1978, regulations were
promulgated to define and allow the use of terms such as "low"

or "reduced" calories, and "sugar free."

Since then FDA has promulgated additional nutrition labeling
regulations to address specific 1ssues. In 1984, we 1ssued a
regulation requiring that sodiur content be included as part of
nutrition labeling. That regulation also defined terms for
describing the sodium content 5f foods, such as "low sodium,”
"reduced sodium," and "sodium free." The need for sodium
labeling was 1n response to information regarding the
association between sodium consumption and hypertension.

In November 1986, 1n response to growing evidence of the
relationship between blood cholesterol levels and heart

disease, FDA published a proposal to amend the cholesterol and

fatty acid labeling regulations. This proposal will establish
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definitions for the descriptive terms “cholesterol free," "]low
cholesterol,” and "reduced cholesterol," and will requlre the
inclusion of cholesterol and fatty acid content 1n nutrition
labeling whenever a claim 1s made about either food Component;
currently, this 1s voluntary. A final rule based on the

proposal 1s now beilng reviewed i1n the Department.

Lastly, FDA published a proposal, 1n August 1987, that would
permit the use of appropriate health messages on food labels.
Because of advances 1n knowledge about the relationship between
diet and health, the agency proposed that health-related
messages, when appropriately formulated for use on food labels,
could provide valuable 1nformation to health-conscious
consumers. Comments to the pronosal demonstrated that
consumers and consumer advocacy groups, industry
representatives, health professionals and government officlals
generally are polarized 1n thelr views and expectatlons on this
sub)ect. Therefore, further evaluation 1s needed to resolve

the 1ssues.

Because of the 1mportance of the food label to nutrition and
health, FDA.has initlated extenslve outreach efforts to
consumers through mailings an. District Consumer Exchange
Meet1ings to discuss these types of proposals and obtain their
view s about what should be done. We have also implemented

nationwide educational campaigns to assl1st consumers 1ln y,.~ir
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efforts to effectively use the food label to improve their

diets. FDA's sodium initiative is a good example of how the
agency integrated public education, national nutrition
monitoring, cooperative efforta with industry, and sodium

content labelina to address different facets of the problem.

current Problems

Since nutrition labeling regulations were promulgated thers has
been a steady increase in the amount of the food supply which
bears nutrition labeling. Approximacely 60% of FDA-requlated
packaged foods provide this information, and two-thirds of this
is veluntary. However, many consumer groups, health
professionals and nutrition educators believe that more foods
should be labeled, and those labels should enable consumers to

more effectively formulate healthy diets.

When the original nutrition labeling regulations were
promulgated, public health concerns generally focused on
nutrient deficiencies rather than, as is now the case, on the
potentially advaerse effects of overconsumption of certain food
components.- Since that time, information and 1ssues have
emerged which may now necessitate revision of the content and
format of nutrition labeling. For exaxple, s:nce the role of
.holesterol and fatty acids (in addition to total fat) in heart

Jisease was not wel! defined when the nutrition labeling

o
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regulations vere promulgated, information about these
LJmponents was not required to be part of nutrition labeling.
Food manufacturers' attempts to meet consumers'® needs for this
information have resulted in a proliferation of products of
varying fat and fatty acid contents. The labels of these
products frequently bear terms, such as "lite," "low fat," and
"reduced fat," that are not defined under current regulations.
Labeling inconsistencies in use of these terms render product

comparisons difficult.

In addition, there are "standards of 1dentity" regulations
Which define certain traditional foods, for example, mayonnaise
and 1ce cream. They were originally designed to : :vent
economic deception, particularly with respect to foods composed

of multiple ingredients.

The standards for certain dairy products, which mandate minimum
fat levels, now may actually 1mpedr the accept.ance of more
"healthy" foods. Manufacturers have reacted by labeling such
products with the traditiondal name, modified by the term
"li1ght," without stating how the product differs from the
standardxzeé food. Consumers are confused by this and by the

lack of a definition for "light."

Since 1973, FDA has attempted to address consumers' changing

nutrition information needs as new knowledge and 1ssues hqve
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Since 1973, FDA has attempted to address consumers' changing

nutrition information needs as new knowledge and issues have
emerged. The resulting nutrition labeling regulations, while
addressing specific concerns, may not reflect the most recent
advances in our understanding of the role of nutrition in
health promotion and disease prevention. Furthermore,
regulations may seem inconsistent with the most recent

scientific knowledge as well as information needs.

Good nutrition is a function, not of individual foods, but of a
total diet over time. The conscious construction of a usaful
nutrition labeling program is complicated by the variation in
heaithful dietary needs among individuals according to such
factors as heredity, age, sex, size, level of physical
activity, and state of health. Complicating our efforts
further is the growing awareness that subgroups within our
population have unique nutrition inforaation needs, for
example, diabetics, the elderly, hypertensives (which
disproportionately includes African-Americans), and pregnant
women. In ,ddition to providing the general dietary
information we all need, labeling needs to help people like

these select foods to aid their particular conditions.
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For thase reasons, Secretary Sullivan, Dr. Mason, and I have
initiated a timely, comprehensive review of the Agency's food

labeling requirements.

To provide some background, Mr. Chairman, FDA communicates
regularly, both formally and informally, with nealth
organizations and consumer groups on labeling isgues. In 1987
and 1988, FDA's Office of Consumer Affairs arranged a series of
meetings with various consumer groups on a variety of consumer
issues, including labeling. Most recently, in early 1989, I
met twice with representatives of 13 health and consuner
organizations to discuss food labeling reform, and specifically
the health aspects of labeling. At these meetings, FDA
received valuable insight into the vast spectrum of labeling
1ssues that organizations and individvals wish the Agency to
consider. Some of these issues are very specific. For
example, groups reprasenting the elderly want FDA tc require
changes in type size and use of contrasting colors on labels
better enable consumers with vision impairment to read this
information. Health organizations, on the other hand, have
suggested that labeling of specific fats and oils be given
priority. Still other groups have suggested that the Agency

should give priority to defining descriptive terms commonly
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used by food manufacturere, such as "natural™ and “organic.®
Other groupe raised issuee that are more general in nature,
such as whether nutrition labeling ehould be mandatory, and
whether the contenc and format of nutrition labeling and

ingrediente statements neede to be updated and improved.

Because of the diversity of viewe expressed, Secretary Sullivan
and I want to be sure to give all parties, national as well as
local, an opportunity to be heard. Therefore, we have
solicited input from all intereeted partiee, including regional
consumer and health organizatione, state and local government
agencies, and the food industry, ae well as individual

consurpere.

More specifically, in Auguet FDA published an Advance Notice of
Proposed Rulemaking requeeting public comment on a wide range
of food labeling issuee to help ue determine what changes in
food labeling requirements should be propossd by this
Administration. We are ecliciting comment in five areas:
1) whether to revise the requiremente for nutrition
lahcling;
2) whether to change tne nutrition label format on food
packages;
3) whethar to revise the requirements for ingredient

labeling;
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whether to formally define commonly used food

‘ descriptions and/or reconsider the use of standards of
* identity for certain foods; and
5) how to reasonahly permit the use of messages on food
labels that link food components to the prevention of

aisease.

In addition, we are soliciting public comment on some general

questions, such as:

. Should FDA seek to expand nutrition labeling,
particularly by making it mandatory for most packaged
foods?

. What should be the Agency's priorities in deciding
which changes to make in the food label, i.e., which
changes are most important and which are least
important?

. Since food labeling concerns change over time, what
mechanism might be used in the future to assure that
evolving concerns are addressed and that food labeling
reqyirements reflect current scientific knowledge and
consumer information needs?

Are the public health benefits likely to be derived
from revised food labeling sufficient to warrant the

economic costs associated with such revisions?

ERIC £3
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FDA has already received 140 written comments in response to
the August 8 Advance Notice, including 120 from individual
consumers. TO maximize the public's responsiveness to these
questions, I am chairing four public hearings in different
areas of the country. Each will focus on a different issue in
order to ensure in-depth consideration of all aspects of the

food label. The first hearing, in Chicago, highlighted

nutrition label contents and demonstrated the public's desire

for improved food labeling -- by consumers, health
professionals and industry. I believe we may already see a
developing consensus for some changes, for example, nutrition
labeling on more foods, and certain modifications in the

nutrients that must be declared.

We are also holding local "consumer exchange" meetings, chaired
by FDA District Directors, in other areas of the country to
ensure that we provide ample opportunity for the public to
participate in this process. There are over 20 such meetings
scheduled to take place between now and early December. We
expect that number to increase.

In addition, the National Academy of Sciences - Institute of
Medicine 1is currently under contract to analyze FDA's and
USDA's food labeling policies and to provide recommemdations

and options for improving the food label. This effort will
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serve to comnlement the information we receive through this

outreach initiative.

We w1ll utilize all of this information to determine our
priorities in food labeling and to structure a comprehensive
approach to changes in the food label that sSeeks to balance the

needs of the various constituencies concerned about this issue.

Conclusion

Mr. Chairman, FDA agrees with you on the importance of
providing consumers with useful information about nutrition and
health, and that the current label needs to be changed. We
support your interest 1n the need for additional and improved

nutrition labeling.

The public has a vital role 1n the development of a new
approach to nutrition labeling that would best serve 1ts needs.
The Department's 1nitiative 1S aimed at understanding those
needs and developing labeling requirements that are most useful
to consumers. I would hope that any legislation would share

this goal and could benefit from the public record that will

result from the Department's outreach efforts.

The Secretary, Dr. Mason, and 1 are trying to resolve these and

other issues and want to work with you to find the best way to
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provide sound nutrition information for a healthier America.
Nutrition labeling needs vary, however, and our outreach
efforts tell us that the public does not agree on how best to
meet these varying needs. We require more information before
taking actions that effectively reflect the needs and desires
of all the various segments of American society. That is why
we are currently gathering this information fron grassroots
consumers, health professionals, gtate and local agencies, and
the food industry, before initiating sweeping changes in food
labeling requirements. This comprehensive approach was
developed with one thought in mind, that the food label is in
need of reform. We intend to accomplish that reform by seeking
information from the widest possible range of commenters. Once

that information 1is in, early next year, we can assess the

totality of the i1ssues and integrate the necessary components

of an improved food labeling program, including guidance to

industry for complying with any revised regulatory

requirements, educational efforts to foster understanding among ~

consumers, cooperative efforts with states, and a means of

periodically monitoring and evaluating the adequacy of the

s nutrition labeling program for consumers. We find that such a

"total" and 1integrated approach to health 1ssues 1s most likely

to result in programs that are successful in dealing with |

Fotent:ial public health problenms.
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For example, FDA's seafood program, complex in i1ts yse of the
states and other government agencies to accomplish its
objectives, represents a cohesive effort to deal with problems
that can be associated with seafood consumption, which are also
Complex. One way Americans are trying to improve their diets
1s by eating more seafood, a low-fat, low-cholesterol source of
protein and other nutrients. As people consume greater
quantities of seafood, 1t becomes even more critical that our
seafood program 1nclude increased surveillance, nonitoring,
industry and consumer education, and recearch, as well as
improved labeling, to better enable consumers to incorporate

seafood 1nto a healthy dietary plan.

Thank you for the opportunity to express the Agency's views. I

will be happy to answer any questions.
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Senator METZENBAUM. Our next panel consists of Dr. Daniel W.
Nixon, vice president for professional education of the American
Cancer Society; Nancy Chapman, vice chairman for the board of di-
rectors of the Nation's Capital affiliate, the American Heart Asso-
ciation; Ms. Corinne Jochum, Nebraska State coordinator for the
American Association of Retired Persons; Ellen Haas, executive di-
rector, Public Voice for Food and Health Policy; Bruce A. Silver-
glade, director of legal affairs for the Center for Science in the
Public Interest, and Dr. Nancy Wellman, president of the Ameri-
can Dietetic Association.

In a hearing of this kind where we have so many witnesses, and
we have a third panel as well, we ask each of our witnesses to con-
fine their remarks to 5 minutes. The yellow light will go on at the
end of 4 minutes; the red light will go on at the end of 5 minutes,
and the chairman’s gavel will come down at the end of 5 minutes
and 2 seconds.

Dr. Nixon, we understand you have a plane to catch, so we will
be very happy to hear from you at this point.

STATEMENTS OF DR. DANIEL W. NIXON, VICE PRESIDENT FOR
PROFESSIONAL EDUCATION, AMERICIN CANCER SOCIETY:
NANCY CHAPMAN. VICE CHAIRMAN FOR THE BOARD OF DI-
RECTORS, NATION'S CAPITAL AFFILIATE. AMERICAN HEART
ASSOCIATION: CORINNE JOCHUM, NEBRASKA STATE COORDI-
NATOR. AMERICAN ASSOCIATION OF RETIRED PERSONS:
ELLEN HAAS., EXECUTIVE DIRECTOR. PUBLIC VOICE FOR
FOOD AND HEALTH POLICY: BRUCE A. SILVERGLADE, DIREC-
TOR OF LEGAL AFFAIRS, CENTEKR FOR SCIENCE IN THE PUBLIC
INTEREST. AND DR. NANCY WELLMAN, PRESIDENT, AMERICAN
DIETETIC ASSOCIATION

Dr. Nixon. Thank you very much, Mr. Chairman. I do have a
plane to catch and I appreciate your consideration.

It is a pleasure to appear before you to discuss an issue that is
certainly near and d.ar to my heart and also to the American
Cancer Society, and that is cancer prevention and the role of nutri-
tion in cancer prevention.

The American Cancer Society has in the last few months estab-
lished nutrition as one of its major focus areas as we head into the
1990’s. I'd like to discuss with you the correlation between nutri-
tion and cancer.

Nutrition is historically one of the major suspects in the cause of
cancer. It ranks along with tobacco in the percentage of cases that
are related. Historically, it is clear that as countries have gone
through industrialization, the types of cancers change. We have
cancers of or associated with nutritional deficiency in underdevel-
oped countries—and in this country before the Industrial Revolu-
tion. After Industrial Revolution occurs and as countries develop,
the types of cancers change. We begin to have more cancers of the
breast, we have more cancers of the G.I. tract; we have more can-
cers of the prostate So there is some association there. The mecha-
nisms are not totally worked out, but it is clear enough that there
is a relationship between what we eat 2nd the types of tumors that
we get. In 1984, the American Cancer Society established a set of
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nutritional guidehnes, and I'd like to briefly go over some of those
with you.

The four major guidehnes that are concerned with today's discus-
sion are, first, avoid obesity. Now, why is obesity important? It 1s
important because there is a relationship betweer. the amount of
energy that we take in and the types and numbers of tumors that
we get. Fat is an energy storehouse. Again, the mechanisms are
not clear However, it is clear that cancer of the colon, cancer of
the breast, cancer of the prostate and others are related to obesity.
Therefore, avoiding obesity is a way to reduce cancer risk.

Second. decrease fat intake. We'd like to gei fat intake down to
30 percent of total calories or less. Fat is «#n energy source, and
there is a relationship between the numbe' of cells thet we have
and how fast they divide and how much energy we take in. There
15 a corollary relationship between the energy we take in and the
cell division and the kind of tumors that we get.

The third guideline is to increase fiber intake. Fiber intake is re-
lated to cancer of the colon and other types of tumors. It has re-
cently been shown that a high fiber intake would, for the first
time. decrease the number and size of polyps of the colon in an in-
herited type colon polyp situation. So fiber 1s important, and
fourth, vitamins are also important.

This all relates to the need for better nutritional labeling, and 1
have brought along a few of my examples to show you, if I might
We are not endorsing or disparaging any of these products. They
are good products, but there is a spectrum here of information or
the lack of information that the consumer 1s faced with when he
goes to the grocery store

This is a soup It is a good soup It has vegetables in it. it has a
lot of fiber in it. 1t has low fat. probably—but there is no nutrition-
al information on this can at all We have a good product here that
the consumer would be totally bewildered about «f they wanted to
buy this in terms of decreasing fat. increasing fiber and decreasing
calories There 1s simply notiung on the can at all about nutrition-
al content

This is another good product It is a spaghett: sauce It has nutri-
tional lab_hng, and it i1s a good product. but it doesn't have any-
thing on here about fiber, and 1t 15. in my mund, a little confusing
about fat content 1 would hike to see fat expressed a httle bit dif-
ferently Rather than just in terms of total grams. it should also be
expressed as a percentage of total calories

This product 1s a good product. It has made an attempt to get
fiber - the label. but agal, the same criticism about fat content
would be appropriate.

So we've got three good products here where the consumer would
be better-servied by a proper nutritional labeling approach

I would like to thank Senator Metzenbaum and Senator Hatch
for their continued support of ACS activities. I look forward to this
bill's progress through the legislature and tu a satisfactory outcome
whic. will help our consumers and public decrease their cancer
risk in a knowledgeable way

Thank you very mu h.

[The prepared statement of Dr Nixon follows']
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Tiber _s a term used to cover many food components that are
-2t readily Jdigested intestinal tract. These
ndant hole grains, fruits and vegetables,
of complex carbohydrates of diverse chemical

According to Cancer: Principles apd Practice of

edited by DeVita, Hellman and Rosenberg, "Evidence 1s
ulating that a low intake of certain food groups may
redispose to cancer, and indeed a lower consumpticn of green
egetar.es anad fresh frult has been one of the more consistent
.0 zietary studiles of cancer."
5tuaies have .ndicated that fiker .ntake, espec:ially when
measured as ronstarch polysaccharides, tends to be lower in high
cowel cidence regions,, and there 1s some support from
Jase~con that fiber cvrotects against colon cancer.
icwever, igreement on fiber's role in cancer prevention .s not
J..ersal, Jith some sclentists claiming that diets .ow .n fiber
igh .n fat, which may rlay a more

Other scientists claim that a

found :n those fresnh

IMCLUDE FOODS RICH IN VITAMINS A AND C IN THE DAILY

Foods rich in witamin A may lcower the risk cf cancers of the
esophagus and lung, and :t has been noted that mixed or
may ke involved 1n some tumors,

high risk of esohageal cancer.
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Senator METZENBAUM Dr Nixon, do I understand the American
Cancer Society does support S. 14257

Dr. NixoN. Yes.

Senator METzZENBAUM. Thank you very much.

We are grateful to you for your support and look forward to
working with you.

Dr. Nixon. If you will excuse me, I will go. Thank you.

Senator METZENBAUM. We understand you have to leave, and
thank you so much for being here.

Senator MeTzENBAUM. Nancy Chapman, vice chairman of the
board of directors of the Nation’s Capital affiliate of the American
Heart Association.

Ms. CuapmaN. Thank you, Senator Metzenbaum, for giving us
the opportunity to testify on behalf of the American Heart Associa-
tion.

I would like to start out and say as the vice chairman of the local
Heart Association affiliate, | am actually representing about two
million volunteers across the Nation.

I'd like to enter the full text of our testimony into the record,
and I'd like to highlight.

Senator METZENBAUM. The testimony of all the witnesses will be
included in the record in its entirety

Ms. Cuapman. Thank you.

The American Heart Association 1s pleased to support S. 1425,
the Nutrition Labeling and Education Act of 1989. We urge speedy
enactment of the legislative initiative so that important nutrition
information reaches millions of Americans who want to reduce
their risk of heart disease.

According to the FDA, American consumers want accurate,
truthful, understandable information about the foods they eat Yet
in the present supermarket labeling of food products as well as ad-
vertising. one cannot help but be overwhelmed with the mixed,
misleading and confusing messages. Many product labels don’t dis-
close the amount of fat, let alone the type of fat in the foods.
Others fail to disclose the cholesterol levels or sodium levels, or do
so only if such labeling seems to promou. the product for economic
gain. Some labels make bold claims like “‘cholesterol-free”, while at
the same time the products have high levels of saturated fats. Still
others tout claims of “low”, “light”, “lean”—yet we often don't
know what these claims refer to, let alone how one quantifies that
amount.

For the millions of adults who have to lower their blood choles-
terol, shcpping can be worse than working the New York Times
Crossword Puzzle. We know and recognize the need for food compa-
nies to make economic profits on the sale of their foods and the
need to sell the products based on the competitive advantages. But
such actions must be conducted with health of the consuming
public in mind.

If companies wish to use labels and claims to sell their produ ts,
it is important that those claims be accurate, scientifically-based,
uniform, and not misleading.

We believe that it is time to bring order out of the chaos that
exists 1n the food labeling arena. The American lHeart Association
hears from physicians, nurses and dieticians about how difficult it
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is to counsel patients on modifving thewr diets when the labels on
the foods are incomplete.

Statutory reforms are urgently needed to bring uniformit , accu-
racy and readability to the food label. We applaud you, Senator
Metzenbauni, and the other sponsors of the legislation. By requir-
ing all package ' foods to carry a nutrition label, Congress will en-
hance the ability of consumers to make healthy food choices and to
promote their health.

We endorse the inclusion of data regarding total fat, saturated
fat, unsaturated fai, cholesterol, sodium, etc., as part of a mandat-
ed nutrition labeling.

It is also important that labels include both calories derived from
fat and grams from fat per serving.

The American Heart Association seeks to ensure that consumers
are not misled into believing that the foods which obtain a high
percentage of their calories from fat can never be consumed. We
wish to emphasize that foods such as oils and margarines, which
are high in fats, may also contribute polyunsaturated fatty ar.ds
that are important to lowering the blood cholesterol. They should
be incorporated as part of a nutritious, well-balanced diet.

We endorse the provision of legislation that calls on the secre-
tary of Health and Human Services, in conjunction with the Na-
tional Academy of Sciences, to develop a format for nutrition label-
ing. It is our hope that these governmental entities will seek out
the insight and expertise that abounds in the public sector.

The American Heart Association firmly believes that future nu-
trition labels should be useful and readable.

As regards to the issue of health claims and comparative claims
labeling, the American Heart Association endorses the legislative
initiative which would ensure that if nutrition claims about the
product are made, these claims are accurate, truthful and nonmis-
leading.

In recent years, a variety of public health initiatives have in-
creased the public’'s awareness of the health benefits of reducing
the amount and type of fat, cholesterol, and sodium in the diot.
The American Heart Association has and will continue to be in the
forefront of efforts to focus public attention on the benefits of low-
fat, low-cholesterol diets. To be successful in carrying out an effec-
tive public nutrition education campaign, we must have the right
tools.

The American Heart Association pledges its assistance to work
with others in both the Federal and private sectors to d-velep pro-
grams to educate consumers on how to read and use the important
labeling information enabled by the Nutrition Labeling and Educa-
tion Act of 1989.

Thank you for asking us to contribute testimony.

Senator METZENBAUM. Thank you very much.

Our next witness is Corinne Jochum, Nebraska State Coordina-
tor of the American Association of Retired Persons

Ms. JocHUM. Good morning, Senator.

The American Association of Retired Persons appreciates this op-
portunity to address the important issues of food and nutrition la-
beling and regulation of health claims on food products. These
issues have a profound impact on the health and well-being of
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older persons, many of whom have been advised to modify thewr
diets for medical reasons.

AARP believes the time has come to enact uniform, mandatory
food labeling legislation such as S. 1425, the Nutrition Labeling
and Education Act of 1989.

In brief, AARP reconimends the following:

Require uniform nutrition labeling of all foods,

Include readily understandable information on total amounts of
fat and saturated fat, cholesterol, sodium, sugars and dietary fiber
the product contains per serving,

Establish standards for terms such as “light”, “lean”, "low fat”
and “‘natural’,

Regulate nutritional claims such as “high in fiber” or “no choles-
terol’” to prevent misleading statements,

Establish strict criteria for regulation of health claims on foods,
and

Ensure that nutrition label formats are clear and readable.

Americans of all ages are beginning to modify their diets to
make them more healthful, but older petsons in particular are
most likely to already have experienced first-hand the effects of de-
bilitating disease or health conditions.

Further, many serious health conditions are more prevalent and
life-threatening among minorities.

A 1988 AARP survey of persons aged 45 and over and the 1989
Food Marketing Institute survey of shoppers aged 40 and over both
found that older persons are more likely than younger persons to
read labels for ingredient and nutrition information.

The nutrition label can be a powerful tool for educating the
public about healthy and unhealthy foods. In order to fulfill this
potential, however, the label must be clear and easy to read. It
must contain the information that is relevant to health, and it
should not contain extraneous information that serves more to con-
fuse than to inform.

Much of the information currently included on labels is extrane-
ous.

Those components that are most important to include are
amounts of fat and saturated fat, cholestero:, sodium, sugars and
dietary fiber. Nutrition components should be listed per serving
and according to reasonabie and regulated serving sizes. A manda-
tory, uniform nutrition label should be required c:i all foods.

Finally, food produc., often are complex in content and may be
high in both beneficial and detrimental properties. For this reason,
particular attention should be paid to regulating health and nutri-
tion claims on foods.

It is misleading to aliow claims on products that contain nutri-
ents whose effects may cancel or overshadow beneficial content.
Such claims should be prohibited.

One way to prevent misleading nutrition claims is to establish
trigger points for key nutrients like cholesterol, fat and sodium. In
other words, a product with no cholesterol could only feature “no
cholesterol” on the front label if it did not exceed pre-established
trigger points for fat and sodium, and only if the standard version
of that product contained cholesterol.
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A related concern regarding health claims is the use of brand
names that imply some health benefit. Such brand names should
not be permitted unless that implied claim is validated or unless
the package discloses on the front label whenever the product ex-
ceeds pre-established trigger points.

Health claims must be monitored to ensure that actual health
benefits are discernible and that serving sizes are not manipulated.

Because diet and health are so closely linked, it is critical for
consumers to have the tools they need to select or avoid particular
foods. Improving nutrition labels will help consumers who want to
select or avoid particular foods and improving nutrition labels will
help consumers who want to select healthful products.

AARP appreciates the committee’s interest in this issue, and our
staff stands ready to assist you in the enactment of legislation.

Thank you.

Senator METZENBAUM. Thank you very much, Ms. Jochum, and I
want to say I am very pleased to have the support of the AARP
and look forward to continuing to work with your organization.

(The prepared statement of Ms. Jochum follows:]
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PREPARED STATEMENT OF CORINNE JOCHUM

The American Association of Retired Persons (AARP)
app:2ciates this opportunity to address the important issues of
food and nutraition lapeling and regulation of health claims on
food products. «e believe the time has come for the enactment of
uni1form, mandatory food labeling legislation such as §.1425
introduced by Senators Metzenbaum and Chafee. This issue has a
profound i1mpact on the health and well-being of oldsr persons,
many of whom have been advised to modify their diets to prevent
or control the effects of health conditions. 1In brief, AARP
recommends the following:

o Require uniform nutrition labeling of all foods;

o include readily understandable information on total amounts
of fat and satuvated fat, cholesterol, sodium, sugars and
dietary fiber the product contains, per serving:

o Establish standards for terms such as "lite,” "lean,”
"low~fat," and "natural;"

o Regulate nutritional claims such as "high in fiber,"” or "no
cholesterol” to prevent misleading statements;

o Establish strict criteria for the regulation of health claims
on foods; and

o Ensure that nutrit:on label formats are clear and readable.

THE ROLE OF DIET AND HEALTH

in recent years, a growing body of scientific evidence has
established definite links between diet and health. Earlier this
year, the National Research Council of the National Academy of
Sciences (NAS) released a ceport tha% synthesized the findings of
nearly 6,000 studies into one set of lietary guidelines. The
report called for a major reduction of fat in the American diet,
mnore consumption of fruits, vegetables, and starches, and
decreased use of salt and alcohol. In addition, other reports by
tae Surgeon General and the National Cancer Institute have called
for greater consumption of dietary fiber.

Many prevalent diseases such as heart disease, cancer,
diabetes and hypertension have direct links to diet. The NAS
study maintained that heart disease could be reduced by at least
20 percent if the public followed 1ts fat and cliolesterol
recommendations. Heart diseace remains the leading cause of
death in this country. It also has been estimated that 25
percent of all cancer deaths may be relatci to diet.
Alternatively, certain dietary factors are thought to protect
against particular forms of cancer.

Hypertension is a major risk factor for heart disease,
stroke and kidney disease. Blood pressure normally increases
with age, and, while not all hypertension is salt-sensitive, most
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itypertension among blacks and older persons can be treated by
testricting sodium intake.

As American consumers become more aware of the relationship
betweren diet and health, tiiey need access to information that can
- help them make healthy food choices.

IMPACT ON OLDER PERSONS

Americans of all ages hu ¢ begur to modify their diets to

Fy make them more healthful. B.. older persons 1in particular ace
most likely to already have experienced, first-hand, the effects
2f a debilitating disease. The following table indicates how the
prevalence of certain diet-related, chronic conditions increases
with age.

P-evalence of Selecteu Chronic Conditions by Age (1986)

Total Rate 18-44  45-64  65-74 15
Heart Cond. 7 5% 3.9% 12.3% 25 0% 31.9%
Hypertens:ion 1.4y 6.7% 25.1% 28.5%  40.9%
Diabetes l.6% .9% 6.4% 9.2% 10.8%

'Source: National Center for Health Statistics)

Furthermore, many of these cornditions are more prevalent and
!1fe-threatenin3y among minorities. Whereas approximately 9
percent of whites 65 ancd over suffer from diabetes, this disease
affects 17 percent of ,slder blacks. Black women are 123 percent
more likely to die as a result of diabetes than the national
average. A black male 1s 90 percent more likely than the
national average to die from stroke.

The sobering experience of a heart attack, stroke or other
life-threatening condition often briugs about pr2found changes in
the lifestyle of i1ndividuals and their families, Previously
desirable foods that are high 1in fat or sodium may begin to be
.eassessed 1n terms of their i1mpact cn health.

According to data compiled by the National Center for (exlth
Statistics, older men and women Cconsume less fat than youngar
petsons. On an average da:ly basis, men 25-34 consumed 103 grams
of fat compared to 68 grams for men 65-74 For women 25-34 the
average daily fat consumption was 63 grams versus 46 grams for
women 65-74. This may reflect a growing awareness among older
persons of the need to mod:ify t.._1r dietary habits or adhere to
medically prescribed restrictions.
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USE_OF_FOOD LABELS BY OLDER PERSONS

Last year AARP commissioned a survey of 2,001 Americans age
4S5 and over which i1ncluded questions to asses3 attitudes toward
nutrition. The respcnses to these questions follow:

"would you say you have changed your thinking and your habits
about what you eat over the past few years Or have you not
changed your eating habits very much?”

Not Changed------34%
Don‘t KnOW-------- 1%

"How often would you say vou make an effort to read the
labels on the food products you buy to determine what the
contents and nutrients are -- always, most of the time, only
sometimes, Of never?"

AlWwayg-cvoewomcn 27%
Most of the time---33%
Only sometimes----- 32%
Never---=-wwemoaoan 11%
Don’t kNOW--==-=w-=- »

"Do you think that havi a printed list of a product’s
contents and nutrients O. the label has i1ncreased your
awareness of a product’s nutritional value or not?"

Yes, 1increased--- ---73%
NO, not i1ncreased----24%
Don’t knNOW--=---w=-wa-- 3%

"Atre you on any kind of a restrictive diet that neans you
can’'t eat certain foods, or not?"

Yef---memommm 31%
NOo===--=—nmmm 681
Don’'t know----13%

A fcllow-up question was asked to those who responded "yes”
to being On a restr:ctive diet: “NO food labels as they
currently are provide you with enougn 1nformation about your
dietary needs, or not?”

Yeg--u-m--o - 67%
NO=w - s mmee 29% N
Don’t know----4%

It 1s evident that older consumers are aware of the
tel2tionship between diet and health and make use of nutrition
laheling. Although many of those on restrictive diets believe
that current nutrition labels provide enough information, three
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out of ten nutritionally-vulaerable persons do not

These results are similar to information collected by the
Food Marketing Institute (FMI) i1n 1ts 1989 survey of trends,
"Consumer Attitudes and the Supermarket.” According to FMI, 65
perceny of consumers 50-64 and 63 percent of those 65 and over
are "very concerned™ about the nutritional content of the foods
they eat. FMI also found that shoppers 40 and older are more
likely than those younger to read labels for ingredients and
nutrition pretty much every time they shop. Over half (51%) of
shoppers 65 and over nearly always read ingredient and nutrition
labels.

FMI reported that two-thirds of older shoppers believe that
focd labels piovide all the information they need, but of persons
on restricted diets {of all ages) only 48 percent felt the food
label provided adequate information. Notably, persons with lower
educational attainment were more likely to find food labels
adequate than persons with some college. This cculd 1ndicate
that persons with mcre sophisticated knowledge are more aware of
what information may be lacking on existing labels.

In addition. many labels are so misleading that 1t would be
difficult for consumers to truly know whether they are receiving
all the information they need. Survey data indicating
significant consumer satisfaction with curtent food labels should
not deter Congress from i1mproving the quality of this information
and extending 1t to all food products.

The nutrition label can be a powerful tool for educating the
public about healthy and unhealthy foods. In order to fulfill
this potential, however, the 'abel must be =lear and easy to
read; 1t must contain the information that 1S relevant to health,
and 1t should not contain extraneous infcrmation that serves more
to confuse than to inform.

PROBLEMS WITH CURRENT POOD LABELING

The existing system for nutiition and ingredient labeling of
foods has many flaws. First, nutrition labeling 1s required only
on products that are fortified or make rutritional claims. In
order for consumers to have the best access to “ealth informa-
tion, 1t 1s critical that all faods carry nutr. 1on labels.

The relevance of information contained on the nutrition labei
needs to be reexamined. Current nutrition labels contain much
information that has nc significant bearing on public health.
Information for certain vitamins and protein 1s largely
extraneous ar. does not contribute to what consumers most need to
know. Those components that are mast important to include are
amounts of fat and saturated fat, cholesterol, sodiun, sugars and
dietary fiber.

It 1s critical that amounts of these component 5 ve listed per
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serving, but 1t also 1s necessary to regulate serving sizes to
ensure that they are reasonable. For example, some manufacturers
have made their "serving si1ze” ridiculously small to make 1t
appear that the product has less sodium than what most consumers
reasonably i1ngest. Likewlse, an eight-ounce, single serving
container of a product such as juice may list the "serving size"
as s1x ~unces, although virtually all persons would consume the
entire e1ght ounces.

The 1ngredient list on products 1§ 1mportant for persons who
need to avoid particular 1tems because of allergies, health
cond:tions Or sensitivity. AARP does not believe that an
improved nutrition label would obviate the need for 1ingrediant
listing on all packaged foods.

In addition, current labeling criteria are not consistent for
all food products. while labeling of most foods 1s regulated by
the Food ard Drug Administration (FDA}, labeling of meat and
poultry products 1s governed by the Department of Agriculture
(USDA). There should be consistency between the labeling
standards used on all food products. Although jurisdiction over
USDA 1s beyond the scope of this committee, we would hope to see
greater cooperation among the concerned parties to estabiish
more consistency

And/Or Labeling

The current i1ngredient list allows "and/or"” labeling of fats
a1d o1ls so that consumers are unable to determine exactly which
type of fat has been used. This presents a serious problem for
persons who must avoid saturated fats. While most vegetable o1ils
are not sa.urated, coconut, palm and palm kernel oi1ls are highly
saturated and pose a definite health risk to persons who must
restrict treir cholesterol levels. A nutrition label that
indicates the awount of saturated fat could diminish the need for
information about the exact type of o1l used, especially if the
total amount 1s very low. However, the source of fat is still
relevant irnformation to which the consumer should have access.

In response to an AARP !vews Bulletin article on nutrition
labeling published last summer, the Association received over 650
letters from members expressing their concerns about nutrat:on
labels. By far, the most common complaint had to do with the
"and/or" labeling. Most of these writers were aware of the
relationship between saturated fat and cholesterol and knew that
coconut and paim oi1ls are high 1n saturated fat. The writers
expressed frustration and anger about this labeling practice.

For example, M.P. of Wisconsin wrote:
"Under doctor’s orders to cut our cholesterol by the things
we eat, we have been reading labels. But few labels tell us

what we ned>d to know., Too many read ‘and/or may have coconut
»:l or paim o1l.’ That ’‘may have’ 1s what 1s deceiving and
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[makes 1t} very hard to pick and chcose....There should be
more federal standards in labeliig. Maybe then the companies
would produce more healthy foods.”

HEALTH AND NUTRITIONAL CLAIMS ON LABELS

A very important related i1ssue has tc do with health and
nutritional claims on food labels. pdequate standards do not
exist to define many of the terms that manufacturers use.

Current regulations prohibit labeling that "represents, suggests,
or 1mplies” that the food "because of the presence or absence of
certain dietary properties, 1s adequate or effective in the
prevention, cure, mitigation, or treatment of any diseas: or
symptom.”

Ffirst, this prohibition on health claims :s not enforced
adequately. Furthermore, in 1987 FDA proposed allowing health
messages on a limited basis. This proposal has been fraught with
controversy. It 1s important for consumers to have the
information they need to make healthy food .“oices, dut it 1s
ptoblematic to claim that a particular food a3y reduce the risk
of disease when viewed in 1solation from overa 1 dietary
patterns. Therefore, any health claims allowed on food products
would need to be scrutinized carefully for evidence of scientific
validity and for assurances that the product does not also
contain properties that are potent:ally harmful to health.

For example, there 1s a scientific link between calcium
consumption and osteoporos:is, a deb:ilitating condition prevalent
among older women. But a health claim on whole milk, promoting
1ts calcium content, could encourage the consumption of a product
high 1in saturated fat. (whole milk derives S50 percent of its
calories from fat.) Low-fat milk has all the benefits of whole
milk, without the accompanying risks, and would be a more
appropriate vehicle for health claim labeling.

In addition to what strictly would be called nealth claims,
many manufacturers label food products in ways that imply they
promote health by touting the presence or absence of certa:in
nutritional characteristirns. Many of the terms that
manufacturers use are not regulated. For example, products often
have terms like "all natural” in large print on the front of the
package. This term is clearly used to imply a healthful product,
but 1t currently 1s meaningless since it 1s undefined. There are
a number of other specific components that a.e of particular
concern.

"Light® or "Lite"

The use of terms like "light"™ or "lite" 1is not regulated.
Health-conscious consumers may select products labeled "light" or
"lite,” assuming that they contéin less fat or fewer calories.

In fact, the term may refer to color or texture. Some products
labeled "lite" actually contain more ~alories than the
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reculariy-formulated product and many of them have excessive
amouaut.s Of fat.

A recent article 1n "Changing T:mes" listed the percent of
calories from fat i1n a variety of frozen "lite" dinners. They
ranged from a low of 4 percent to a high of 54.6 percent. Many
products promoted as diet meals greatly exceed the National
Academy of Sciences recommendation that no more than 30 percent
of calories be derived from fat.

Another example reported 1n "Changing Times" showed that a
"lite" cocoa had 70 calories per serving compared to 110 in the
regular mi1x. However, what appeared to be a 36 percent drop in
calories was actually just a 15 percent reduction: most of the
di1fference was achieved by shrinking the serving size from one
ounce to three-quarters of an ounce.

Cholesterol Labeling

Current regulation requires that products listing cholesterol
content include the statement, "Information on cholesterol
content 1s provided for individua's who, on the advice of a
physician, are modifying their dietary intake of cholesteror.”
This qualifier should be removed, since most Americans consume
too much fat and would benefit by reducing their cholesterol
intake. Continued use of this statement i1mplies that cholesterol
consumption 1s not a widespread concern.

There are no standards 1n force t> define comparative amounts
of cholesterol 1n products. A proposal has been pending at the
Food and Drug Administration (FDA) since 1986 defining
"cholesterol free" (2 mg. or less per serving), "low cholestercl”
(20 mg. or less), and "cholesterol reduced" (at least 75 percent
' cholesterol than the product 1t replaces).

Of particular concern to persons who must restrict their
cholesterol, 1s the "no cholesterol” claim boldly displayed on
many products that are made with highly saturated fats such as
palm or coconut o1l. This labeling 1s deceptive because
consumption of saturated fats elevates cholesterol levels. The
use Of the "no cholesterol” claim was a frequent complaint in the
le*ters AARP received from our members. For example, B.R. of
Texas wrote.

"I ..feel strongly that there 15 far too much misi..ding and
incomplete labeling on products My husband had a coronary

by-pass a year ago, and I have a high cholesterol count...We .
have made many changes 1n our diets, and I spend a lot of

time 1n supermarkets reading labels....{M)any times a product

will say .1n large print!) no cholesterol and then fail to

say that 1t contains saturated fat....Another problem is
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labeling of fat content which 1s not designated saturated or
unsaturated.”

Similarly deceptive claims i1nclude prominent display of the
term "all vegetable shortening” on products high 1n saturated
- fat, or "no cholesterol™ on products such as peanut butter that
never contais cholesterol, but are high in fat.

Sodium

Regulations do address “erminology pertaining to sodium in
food products as follows: "sodium free" (less than 5 mg. per
serving), "very low sodium” (35 mg. or less per serving), and
"low sodium™ (140 mg. or less per serving). The term "reduced
sodium™ can be used only 1f the product contains at least 75
percent less sodium than the regularly formulated product.

While this regulation 1s helpful, currently there 1is no way
to prevent manufacturers from manipulating the "serving size" so
their product can claim to be "low sodium" or "very low sodium."

Fiber

There 1s no regulation of terms associated with dietary
fiper. As public awareness of the benefits of fiber, and more
recently cat bran, have grown, manufacturers have increasingly
promoted products containing these substances. This can be very
misleading to consumers when a product labeled, "high in fiber”
1s also loaded with fat, thereby negating any possible health
effects.

For example, one oat bran cereal which has four grams of
fiber per serving also contains four grams of fat per serving,
considerably more than most other cer<als. 1In adition., the
pruduct 1s made with coconut which contains saturated rat.
Another cereal that states prominently on 1ts label, "with fiber

nuggets,” contains just two grams of fiber per serving.

Low-Pat

Existing standards for use of the term "low-fat" are not
adequate. This 15 most troubling as 1t pertains to dairy
produycts, especially milk. Current standards allow "two percent
milk to be labeled "low-fat." But two percent milk derives 328
percent of its calories from fat, a much higher percentags than
1s recommended for a healthy diet. Milk is one of the most
prevalent sources of saturated fat in the American diet, but,

. since 1t also is a good source »f calcium, 1t 15 promoted as a
way to help prevant osteoporosis.

A more reasonable standard for the "low-fat" designation on

milk would be to restrict this claim to products with one percent
. milkfat, or less.

o &G
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Legislation to address these 1mportant 1ssues should be
enacted without delay. AARP believes that a mandatory, uniform
nutrition label should be required on all foods. We understand
that there are logistical problems 1n labeling many prepared
foods such as those sold at the "deli" counter. Therefore, we
believe 1t 1s most important to begin by requiring labels on all
processed, packaged foods.

Such labels should include a reasonable serving size in
common household terms. Consumers more readily understand
amounts expressed in cups, tablespoons or even ounces than those
expressed 1n grams or milligrams. Furthermore, Sserving sizes
should reasonably correspond to amounts typically consumed and
tine number of servings per container should be evenly divisible.
It 1s extremely difficult for consumers to obtain meaningful
nutrition 1nformation from a product when the label indicates
there are, for example, two and one-third servings per package.

Information listed, per serving, should include the number of
calories, and amounts of fat and saturated fat, cholesterol,
sodium, sugars and dietary fiber the product contains. These are
the 1tems of primary concern to consumers and i1nclude those that
have the most direct relat:ion to health concerns.

Nutrition labels should be clear and readable. While there
are understandable logistical problems 1n conveying an adequate
amount of 1nformation on a small package, AARP believes these
difficulties can be overcome. Market research and field testing
are needed to help develop gquidelines for clear and
understandable labeling standards. In order for consumers to be
able to follow the NAS guidelines for a healthy diet, they must
be able to translate the facts on the nutrition label into
meaningful i1nformation.

More clear and specific regulation of terms such as "lite”
and "lean™ is needed, as are specific standards for terms like
"high," "low," and "reduced.”™ Wwhen a product claims to be high
or low i1n a substance such as fiber, calcium, or fat, there must
be some objective standard of comparison. Similarly, products
that claim to have "reduced” fat, calories, or other substance
should be measurably lower 1n such substance than iLhe
reqularly-formulated product so that the term "reduced” ' s
meaning.

food prcducts often are complex and may be high in both
beneficial and detrimental properties. For example, many
products that call attention to their fiber content are also high
1n saturated fat such as coconut oi1l. It 1s a disservice to
consumers to allow nutritional claims on such products and they
should be prohibited. This could be accomplished by establishing
"trigger points"” for pertinent elements such as cholesterol,
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saturated fat and sodium. In other words, a product with no
cholesterol could be labeled "no cholesterol” on the front of the
package only 1f 1t did not exceed a pre-established level of
saturated fat and sodium.

Health claims on labels are even more problematic. If such
claims are permitted, 1t 1s critical that mandatory nutrition
labeling be a prerequisite Also, health claims should be
restr:icted to diet-health relationships that have a
scientifically-proven basis. For example, an FDA final rule that
has been pending at the Office of Management and Budget (OMB)
since 1987 would have addressed five diet-health relationships:
calcium and osteoporosis; sodium and hypertension; lipids and
heart disease; lipids and cancer; and fiber and cancer. But
allowance of any health claims on foods should be addressed with
great caution.

Health claims must be monitored to ensure that serving sizes
are not manipulated, and that actual health effects are
significant. Consumers should have access to information that
will help them choose health-promoting foods. But they shculd
not be misled to believe that food products are more healthful
than they really are

Because diet and health are so closely linked, 1t 1s critical
for consumers to have the tools they need to select or avoid
particular foods. Improving nutrition labels will help consumers
who want to select healthful products. AARP appreciates the
committee's 1nterest 1n this 1ssue and our staff stands ready to
assist you 1n the enactment of .eglslation.
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Senator MerzensauM. Ellen Haas, executive director of Public
Voice for Food and Health Policy, whose voice is a consistent one
around here concerning matters of this kind. We are happy to <ee
you again. It is nice to see you personally.

Ms. Haas. Thank you so much, Senator Metzenbaum.

To begin with, I'd like to commend you for your unflagging le.~1-
ership, your unflagging commitment to see that the food label re-
flect the dietary and health needs of consumers.

At times, I'm sure it seems like a lonely fight, but it is very en-
couraging to see this filled room and the fact that you have consist-
ently been there when consumers needed you.

Senator MeTzEnNBAUM. Thank you.

Ms. Haas. Also, let me say that Public Voice, since its formation
in 1982, has had a strong involvement and interest in refocusing
the food label to meet contemporary consumer health needs.
Through cur food policy conference that we sponsor each March—
which 1s the only forum that brings all parts of the food system to-
gether, from producers to consumers, marufacturers and food ro-
tailers, and we sponsor it with the National Food Processors Asso-
c1ation—we have found that there is growing consensus and agree-
ment today that we need to improve food labels.

However, I have been here before as you have been here before 1
look back and realize I have testified at seven food labeling hear-
ings, just having been in San Antonio. And when I spoke last week
at the White House Conference on Food and Nutrition's 20th anni-
versary commemoration, I look back, and in 1979 there, embla-
zoned, were the enthusiastic recommendations that we need to
have nutrition labeling. Well, it has been 20 years, and it has been
10 years since the FDA held their hearings around the country
Twenty-three hundred people submitted comments, and 500 peopl
testified. Yet, we have had no legislation and no mandatory nutri-
tion labeling, nor no fi.alized regulations as the commissiorer is
seeking.

However, I believe, as you do, that this time it is different. Today
we have a very strong scientific foundation that has grown through
these 10 years. It has become really solidified We have a market-
place that has changed. In 1969, there were 8,000 food products
Today the consumer faces on an average 26,000 products in the su-
permarket

Also, the consensus that the food label needs to change and re-
flect these changes in knowledge is something that is widespread.

The past decade has seen an outpouring of reports and recom-
mendations. We zll know them so well, from the Surgeon General's
report to the Nat‘~nal Academy of Sciences report. Numerous
public opinion stuu.cs further document the widespread consumer
awareness about the relationship in diet and health.

Each year, the Food Marketing Institute does their trends report
In 1989 they found that 92 percent of the interviewed shoppers said
that nutrition was an important or somewhat important factor of
what they selected their foods on. However, 42 percent said the
labels did not provide them the information they needed.

Consumers today face a nutritional minefield, with 26,000 pack-
ages and often conflicting messages on those front packages In
that environment, food .abeling is worse than an embarrassment—
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and everybody who brought their show-and-tell today knows the
kind of embarrassment that exists. It really 1s a hazard to public
health.

Nutrition labels mostly provide confusing, misdirected informa-
tion, basically unchanged since 1973. It has been voluntary, and
except for products that claim a nutrition benefit or are fortified,
the result is that less than 60 percent of the foods reguiated by
FDA have no nutrition labeling, and in no case is the type of fat or
amount of cholesterol reflected in that listing.

Public Voice strongly supports your efforts in S. 1425 These ef-
forts would, at long last, extend mandatory nutrition labeling to
most foods regulated vy FDA, by focusing the label on those nutri-
ents that are directly related to the most serious American health
concerns.

Yet, S 1425 goes beyond just the simple requirement of nutrition
labeling 1n several ways In addition o packaged fools, this bill
also provides for nutrition informatior. for fresh fruits and vegeta-
bles. It has been argued that you c~n't irdividually label fresh
fruits and vegetables, which is true We are not expecting every
tomato to have a nutrition label, or every string bean to have a nu-
trition label. Rather, we expect to provide consumers with nutri-
tion information for this healthful section of the supermarket by
either tagging or pcint of purchase signs.

Second. S. 1425 d-=als, both protectively and pragmatically. with
an area where consumner confusion abounds. In today's supermar-
ket, manufacturers often, voluntanly, add statements on tne front
label of their product proclaiming its value in reducing the risk of
a particular disease. T--0 often, such claims mislead tl.e consumer
because they are false. They use terms for which no regulatory
standards exist or because they onut information that 1s critical.

S 1425 addresses this problem by providing for strict regulation
¢f such nutrient and health claims The amended bil provides a
very pragmatic basis by stating only that claims be used if there is
no scientific disagreement about ii:e claim Though this standard is
very strict. it still falls short of your original one of consensus.
However, I believe this proposed standard provides an oppurtunity
for the industry to have claims, while at the same time allows c .o-
sumers to have strict protections against misleading claims.

I am pleased that in the amended legislation you i1ave included
the requirement for the Fedcral Government to sponsor widespread
consumer education progran s to explain how to use the new labels
required by S 1425. Nutrit on labeling can be insurance for the
American public. Preventior and control of major disease depend
on individuals making personal choices and changing the:r eating
behavior. This goal requires adequate nutritional information on
food products.

I am delighted to support your bill.

Senator MerzeNBauM. Thark you very much, Ellen We are
happy to have your organization’s, as well as your personal support
for this legislation You have coatributed much on this subject over
a period of years, and we look forward to continuing to work with

ou.

Y [The prepared statement of Ms. Haas follows-]
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PREPARED STATEMENT OF ELLEN HAAS

Gond morning, Mr. Chalrman, Members of the Conmrittee. My
name 15 Ellen Haas and I an the Executive Director for Public
voice for Food and Health Policy, a non-profi1t consuner resea'ch,
education and advocacy organization committed to ensuring a safe,

nutritious and affordable food supply for the Armerican public

Public Voice has a long history of interest and involverer
in the f:eld of food policy and nutrition labeling and has worked
for 1mprovements 1n the food label sinCe our formatior 1\n
Novenber of 1982 Each Year we have convened a National Food
pPolicy Conference, bringlng together more than 300
representatives of all parts of the food system. This year'.
Conference was entitled “Promoting Healthy rating - Challenges
for a New Administration," and by the end of the two-day

conference 1t was very clear that there 1s a strong consensus
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amorg all segments for improved tood labeling policies

We also co-sponsored a Food lLabeling Issues Roundtable last
June with the Food Marhetinj Institute. With representation from
consuner groups, the industry and the nutrit:ion community, 1t .as
apparent that the participants agreed that reform ot the food

label 1s necessary.

For the record, we are :including with our testinony our
recently published policy document, "Nut::ition Labielivg Piecina

Together a Healthy Diet.”
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Senator METZENBAUM. Our next witness is Bruce A. Silverglade,
director of legal affairs at the Center for Science in the Public In-
terest.

Mr. Silverglade.

Mr. SiLvERGLADE. Good morning.

I'd like to thank you for this opportunity to testify. On " ehalf of
our 175,000 members, we want to thank you for introducing this
legislation. We look forward to working with you toward its prompt
enactment.

Food labeling reform has been on the consumer agenda for many
years, but what has been made absolutely clear togay is that food
labeling reform is now a public health priority. The grounds for
food labeling reform are set out fully in our report entitled, “Food
Labeling Chaos: The Case for Reform” and 1 would request that it
be incorporated into the record ¢! this hearing.

I would like to bring up one point from our report. Surveys taken
by the FDA show that most Americans are aware of the risks of an
improper diet and are trying to make the dietary modifications
that health experts recommend. Unfortunately, other surveys by
FDA confirm that the fight to reduce diet-related disease comes to
an abrupt halt in the aicles of the supermarket where the con-
sutner is confronted by a minefield of misleading nutrition claims.

One of the most important parts of S. 1425 deals with these mis-
leading nutrition and health claims. It is important, because the
benefits of complete nutrition labeling will never be realized fully
unless the FDA is required to strictly regulate these nutrition con-
tent and disease prevention messages.

These claims, slapped boldly across the fronts of food labels, are
often the first source of nutrition information that busy shoppers
notice. A food tha! is pronunently labeled as “light”, “high fiber”
or “‘reduces cholesterol’”. may appear to be healthful, notwithstand-
ing the nutrition content disclosures found in small print on the
backs of food labels.

I have brought a few examples here today

We have Safeway oat bran doughnuts. Safeway, of course. is the
largest grocery retailer in the country. Earlier this summer they
came out with new oat bran doughnuts “Reduces cholesterol”, it
says right here on the package.

Senator Hatcu Somebody has eaten one of those—or is that a
defective package? [Laughter.

Mr SiLVERGLADE. For food safety reasons, I should have thrown
them all out. They have been around for a while.

Each doughnut has 10 grams of fat per serving, although it is |
beled as “‘reduces cholesterol .

Misleading nutrition claims extend to the brand name. There-
fore, it is very important that your legislation be clarified to indi-
cate that the restrictions about the nutrition claims extend to nu-
trition claims implied within the brand name of the food.

For example. let’'s examine Weight Watchers. One would think if
you were on a diet. you could eat Weight Watchers. In fact, this
product, and many Weight Watchers products, provide more than
15 percent of their calories from fat. Now, as we know, the guide-
line that health authorities recommend is no more than 30 percent
of our calories from fat

10
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Weight Watchers was asked about this inconsistency. In a recent
issue of Ad Week's Marketing Week magazine, they stated that the
30 percent of fat guidelines applies to the total diet, not to individ-
ual foods. As Marketing Week concludes, that means that consum-
ers should expect their diet to compensate for eating Weight
Watchers.

I'd like to spend my remaining time talking about the relation-
ship between the States and the Federal Government in the area of
food labeling. Section 4 of your bill allows the atlorneys general
across the country to enforce the Federal law. This is essential, be-
cause as FDA has conceded here today, it lacks the r2sources to ex-
ercise the agency’s existing authority to prevent misleading label-
ing. As a result, actions against deceptive labeling are few and far
between. Fortunately, State attorreys general have stepped in
across this country and have protected consumers from problems in
this area.

Section 6 of your bill is entitled “National Uniform Nutrition La-
beling.” This provision does more than its title implies. Section 6
not only preempts States from departing from the nutrition label-
ing requirements of section 2 of your bill. It also prohibits State at-
torneys general, State health departments, State agriculture de-
partments and other State and local agencies from taking any
action inconsistent with the legislation, including those sections
dealing with nutrition and disease prevention claims. Thus, we are
not merely talking about a national uniform nutrition label, but
also about preemption of numerous State and local enforcement of-
ficials who have been relied on so often during the past 10 years to
take action against misleading claims.

Therefore, State preemption of any type must be approached
very cautiously. In this case, preemption of States in the area of
regulating misleading label claims, should not even be considered,
unless Federal law sets standards that are as strong or stronger
than the s.andards cvcrently being employed by State officials and
authorizes State and local officials to enforce Federal law Your bill
currently achieves both of these goals. But we are going to look out
for attempts to weaken the legislation on this point.

Major food industry trade associations claim that they support
mandatory nutrition labeling. However, what they have actually
been doing over the last few months is, under the guise of national
uniformity, been seeking legislation that would preempt all State
laws governing food labeling, not just those concerning nutrition la-
beling matters and health claims that your bill addresses. Under
this approach, nutrition labeling reform would come only at the
cost of nullifying State laws on numerous other matters for which
your legislation establishes no national framework. We certainly
object to that legislation.

I'd like to thank you, and I'd be pleased to answer any questions

Senator MeTzeNBAUM. Thank you very much, Mr. Silverglade. 1
am happy to have your support in connection with our bill, and 1
look forward to continuing to work with you.

[The prepared statement of Mr Silverglade follows:)
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PREPAREDSTATEMENTOFBRUCEA.S&VERGLADE

Good morning. I am Bruce Silverglade, Legal Director of the
Center for Science in the Public Interest (CSPI). We wish to
thank you Mr. Chairman for this opportunity to testify in support
of S. 1425, the Nutrition Labeling and Education 2 t of 1989 and
wish to congratulate Senators Metzenbaum and Chafee for
introducing this much needed legislation.

cSPI is a national non-profit consumer advocacy
organization. We are supported by more than 175,000 dues paying
members. We have been concerned about improving the quality of
food labeling since we were formed in 1971.

Food labeling reform has been on the consumer agenda for
many years. VYet, as recognized recently in both the Journal of
the American Medjcal Associatjon and The New England Journal of
Medicine, food labeling reform has become a priority of the
medical and health communities as well.

The grounds for food lapeling reform are set out fully in
our report entitled Food Labeling Chaos: The Case for Reform,
which I would request, along with the aforementioned articles, be
incorporated 1into the record at this time. As detailed in our
report, diet related diseases claim hundreds of tnousands of
lives each year. Surveys taken by Food and DPrug Administration
(FDA) show that most Americans are aware of the risks of an
improper diet, and are trying to make the dietary modifications
that health experts recommend.

Unfortunately, FDA surveys also confirm that the fight to
reduce diet related disease often comes to an abrupt halt in the
aisles of the supermarket, where consumers are confronted by a
nine field of misleading labeling claims and a paucity of
meaningful nutrition information

S. 1425 requires the FDA to take important steps that will
help correct these problems. The bill requi.es FDA regulated
food labels to disclose the content of key nutrients, in a format
that consumers can readily undercstand and use. It also requires
FDA to set standard definitions for nutrient content claims and
to ensure that disease prevention claims have a sound scientific
basis and do not misleadingly highlight single nutritional
attributes of foods.

S. 1425 does not address all of the concerns discussed 1in
our report. For example, the bill does not cover meat and
poultry products. Nor does it address the matter of standards of
i1dentity that sometimes mandate unhealthful amounts of fat or
other nutrients in certain foods. The bill however, does take
major steps towards making the food label a tool that the
American public can use to make the dietary changes that they
have been advised to make and are trying to attain. Accordingly,
we enthusiastically support this measure.

1o
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We are pleased to provide the following specific comments on

£. 1425:

i - We support the requirements in
this section of S. 1425. The bill requires information about the
pPrecise nutritional components that health authorities agree
consumers should consider when choosing foods. This label
information will allow consumers to follow the advice of health
authorities to reduce consumption of fat, szturated fat,
cholesterol, sodium and sugar and to increase consumption of
foods rich in starch and fiber.

The Committee however should consider requiring the
disclosure of the percentage of calories from fat and saturated
fat as opposed to the number of calories from these nutrients.
consumers are increasingly aware of the advice of health
authorities to consume no more than 30 percent of calories from
fat. S. 1425 however does not provide the consumer with the
information that he or she needs to readily adhere to this
guidelijine.

qulations - The National Academy of Sciences report on
recommended labeling formats is an essential part of this
legislation. Nutrition information is of little use unless it is
disclosed in a manner that will allow most consumers to readily
observe it, comprehend it, and relate it to their total daily
diets. To ensure that this objective is satisfied, we urge the
Committee to see to it that the NAS bases its recommendations 0.
appropriate consumer studies designed to evaluate the
effectiveness of a variety of possible label formats.

ti Claims:

This section of S. 1425 is of key importance. The benefits
of complete nutrition labeling will never be realized fully
unless the FDA is required to adequately regulate nutrient
content and disease prevention claims. These clainms, slapped
boldly across front labels, are often the first source of
nutrition information that busy shoppers notice. A food
prominently labeled as "Light," "High fiber," or "Reduces
Cholesterol" may appear to be healthful notwithstanding the
nutrient content disclosures found in smaller print on the backs
of food labels.

Presently, all too many products in the grocery store
contain nutrient content and disease prevention claims that are
based on outdated, inconsistent, or inadequately enforced
regulatory standards. Sometimes, no regulatory standard at all
exists to control such label claims. As a result, misleading
claims have proliferated. These claims aren't just deceptive,
they're dangerous!

O
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S. 1425 helps put an end to the deception by prohibiting
such label statements until the FDA issues regulations governing
the meaning and use of these claims. The bill requires the FDA
to base regulations on sound nutritional criteria to ensure that
foods that make claims are in fact as healthful as they purport
to be, and do not have any serious nutritional drawbacks.
Express disease prevention promises could nof be made if there
was significant disagreement about the claim within the
scientific community. This requirement w:ll prevent food
manufacturers from basing these claims on inadequate or tentative
data.

We hope the Committee wlll strengthen $. 1425's provisions
governing misleading claims in two ways. First, the Committee
should clarify that the types of label statements covered by the
bill's requirements include "Organic," "Natural," and similar
claims. These claims implicitly characterize the nutritional
value of the focd without mentioning any nutrient by name.

Se.ond, the Committee should require that disease prevention
messages on food labels be based on the totality of the
scientific evidence before the FDA. This bill recognizes that
these claims are uniquely powerful in persuading consumers. By
requiring that claims be based on the totality of scientific
evidence before the FDA, this bill can help ensure that such
claims will be consistent with mainstream scientific opinion.

Section 4. State Enforcement:

This provision is essential to ensure that the reforms in
the 5. 1425 will have practical effect. FDA has conceded that 1t
lacks the resources to exercise the agency's existing authority
to prevent misleading labeling. Fortunately, state attorneys
general have supplemented FDA's efforts by acting under parallel
provisions of their state laws. However, they currently lack
legal authority to directly enforce the federal law in federal
Court. As a result, such actions have legal effect only within
the states in which they are brought. This bill would help
ensure that these actions have uniform nationwide effect.

Section 6. National Uniform Nutrition Labeling:

This provision does more than its title implies. It not
only preempts states from departing from the nutrition labeling
requirements in Section 2 of this bill, it also prohibits state
attorneys general, state health departments, state agriculture
departments, and other state and local agencies from taking any
legal action inconsistent with Section 3 of this bill which
governs nutrition and disease prevention claims. Thus, we are
not really talking just about a national, uniform nutrition
label, put also about the preemption of numerous state ana local
enforcement officials who have been increasingly relied on in
recent years to take action in this area.

C
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State preemption of any type must be approached cautiousiy.
In this case, preemption of states in the area of regulating
misleadinc label claims should not even be considered unless the
federal law:

1. S2ts standards governing misleading label claims that are
as strong. or stronger than the standards currently being
employed y state officials, and

2. Authorizes state aind local officials to enforce the
federal law.

If either of these two preconditions cannot be m=et, state
preemption in the area of nutrition and disease prevention clainms
should not even bhe corsidered.

Moreover, it is also clear that this bill should not preempt
states in any areas of food regulution beyond the matters
addressed in S. 1425. We are pleased that several major members
of the food industry have indicated their support for this, or
portions of this bill, without demsnding further preemption of
state laws governing food labeling matters beyond the scope of
S. 1425.

Unfortunately, some of the major trade associations claiming
to represent the industry on this issue are still attempting to
use this legislation as a vehicle to gain preemption of
practically all state laws and regulations governing the food
label. Under the guise of so-called "National Uniformity," these
associations are supporting S. 1505, legislation introduced by
Senator Hatch, that would preempt all state laws concerning food
labeling, not just laws concerning the nutrition labellng matters
that S. 1425 addresses. Under this approach, nutrition labeling
reform would come only at the cost of nullifying state laws on
numerous matters for wnich che federal bill establishes ho
national framework. For example, S. 1505 would preempt:

* A Maine law requiring disclosure of the use of post-
harvest pesticides on produce:

* A New York law on the labeling of kosher foods;
* A Massachusetts law requiring unit pricing of foods:
* A Washington law requiring freshness dating of foods; and
* A California law requiring food companies who use lead
soldered food cans to warn the public that the
product may contain a ‘:ubstance known to the state to
be a reproductive toxin.
These laws have nothing to do with reducing cholesterol or

cutting back on the fat in our diet. Thus 1t would be ludicrous
to preempt such laws in a bill that does not even purport to

s
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Since S. 1425 was originally introduced, The Grocery
Manufacturers of American (GMA) and the National Food Processors
Association (NFPA) claimed that they reversed their traditional
opposition to nutrition labeling reform and that they now support
legislation that would achieve this goal. Yet it has become
clear that these associations are more interested in using the
legislative process to gain preemption of unrelated state laws
than 1n seriously working on a nutrition labeling reform bill.
Thus, we can only conclude that GMA's and NFPA's pronouncenments
are less than sincere. However, we again renew our invitation to
sit down with these organizations and work seriously on nutrition
labeling reform legislation if that is in fact what they are
interested in achieving.

We wish to thank the Committee for this opportunity to
testify and would be pleased to answer any questions.
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Senator MerzensauM. Dr. Nancy Wellman, rcesident of the
American Dietetic Association.

Dr. WeLLman. Good morning, Chairman Metzenbaum and Sena-
tor Hatch. I am representing 58,000 professional members of our
association, and that includes over 90 percent of all registered dieti-
cians in the entire country. I am also a faculty member in the De-
partment of Dietetics and Nutrition at Florida International Uni-
versity in Miami. I speak in strong support of the Nutrition Label-
ing and Education Act.

Dieticians, as you know, are food and nutrition experts. In our
everyday work, we use food labels to try to help people translate
the sometimes confusing science of nutrition into the art of choos-
ing healthier foods.

Today, consumer interest is sky high in nutrition. Yet, even in-
telligent, well-motivated people are confused and are actually being
misled by today’s labels, their healh claims, and ads about foods.
Just the other day, my tennis partner asked apologetically if she
could ask a dumb question. She wondered whether cholesterol and
fat are the same thing. She also was surprised when the bananas
that she brought home fromn the supermarket had a “no cholester-
o}” sticker on them.

While people are trying to avoid excesses in foods such as calo-
ries, sodium, salt, fats, oils, cholesterol and preservatives, today’s
labeling regulations are still focusing on preventing deficiency dis-
eases which are primarily nonexistent in this country. Americans
want to eat healthier to decrease their risks of certain devastating
chronic diseases such as cancer, heart disease, diabetes, obesity, os-
teoporosis, kidney disease and dental caries.

Therefore, our association supports mandatory, uniform labeling
of al! packaged and processed foods.

Although S. 1425 addresses only FDA-regulated foods, we believe
that there is a need for one uniform set of labeling regulations for
both FDA and USDA. We also feel that it is time for stronger FTC
regulations on advertising of nutrition and health claims for the
benefit of the American public.

Changes to the labeling regulations have been proceeding piece-
meal, and it is time to completely overhaul the system. The diet
and health report by the National Academy of Sciences gives us a
fine foundation for this overhaul.

We believe that nutrition inforination on food labels as addressed
m S. 1425 and in food advertising governed by the Federal Trade
Commission can improve the food literacy of Americans as well as
their nutritional status.

We are realistic, and we know that there is a limit to the amount
of information that can be placed on a label Some micro nutrient
information required today can be replaced with more useful infor-
mation. Key nutrients today we believe are total calories, protein,
total fat, saturated fat, cholesterol, complex carbohydrates, fiber,
sodium and calcium.

Also, we support the S. 1425 provision that the Secretary of
Hewlth and Human Services can have the flexibility to add to or
subtract from the content of nutrition information on labels de-
pending on newer scientific intormation
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ADA supports expression of serving sizes in common household
measures and in standardized portions for easier comparisons. Our
written testimony gives illustrations regarding the need for uni-
form standards for serving sizes.

The label should give nutrition information for the food as con-
sumed, not necessarily just as packaged. Single-serving containers
should also carry information regarding a standard portion size to
make comparisons easier.

We do not believe that the percent of calories from fat is neces-
sary and useful information because it would require the consumer
to make sequential computations over the day. As consumers aim
for an average fat intake of less than 30 percent of their calories
from fat, they could easily misinterpret any food with greater than
30 percent fat calories as being not good or not healthy.

Health messages must relate food to the total diet over time.
Health claims should be based upon the prioritized recommenda-
tions as stuted in the diet and heulth report because today people
are distorting their diets in very, very strange ways as they are en-
couraged to become preoccupied with specific and single-disease en-
tities S 1425 appropriately addresses our concerns on this matter.

We certainly need definitions for those descriptors on the labels.
We need to define "high". “reduced”, “low”. “light"”, “lean”, “natu-
ral” and “organic”.

The movement in the sodium and calorie and chelesterol descrip-
tors is fairly good. and we need definitions for descriptors for all
the nutrients in your bill.

Nutrient content claims should not ignore negative aspects of a
food The "no cholesterol” claim should not be allowed unless the
food is low in fat and saturated fat.

Unfortunately, S 1425 does not Iink health and nutrition claims
with positive and negative attributes of fcods. We suggest that the
word “each” be substituted for “any' sc that nutrients for which
there is no significant scientific disagreement about their common
or group relationship to a diet and disease can be linked together.
An example would be grouping total fat. saturated fat, cholesterol
and sodium because of their relationship to heart disease.

Many of today's 300 standards of identities are passe. Standards
of identities should be completely revamped. Flexibility would en-
courage manufacturers to reformulate and perhaps desveiop new,
hopefully healthier, food products.

ADA strongly supports the consumer education provision in S
1425 We definitely need to speak as une voice in an integrated
manner to encourage consumers to use the information that we are
going to provide in a better fashion on food labels

In closing, again [ urge that we all work together I do believe for
our association that congressional action is necessary for food label-
ing reform. S 1425 provides a very strong framework, and we hope
legislation will be enacted into law this year. Thank you.

Senator Merzensaum. Thank you very much, Dr. Wellman. We
very much appreciate the support of the American Dietetic Asso-
ciation and your testimony We appreciate the excellem sugges-
tions that you have made as to how we might improve the bill, and
certainly will take a look at those subjects.

{The prepared statement of Dr. Wellman follows:]
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PREPARED STATEMENT OF NANCY S. WELLMAN

Introduction
Gexxd morming, Charrman keonedy and members of the Committee on tabor and Human Resouiies

1 am Nangy Wellman PhD RD President ot The Amenican Dietetic AssoCauon (ADAY T
Anencan Dietetic AssoCatinn promotes optimal heal’h and nutntional statos of the poputation throcih
Lualits dietetic practice education, and research On bochalt of the more than 58,000 ADA members
Syhonwide thank you tor the opportumity 1o addies vea today in suppon of the Notrtson Labeling
wnd Education Act of 1989 S 1425

Members of The Amencan Dietelic Awocai o0 have umique professonal skl to help the pun'ic
- aniate the science of nutnhion nto the it of healthy tood Charces Dietiiany L that good d o
pro note health and prevent disease A sound nuttion labeling systerm will help Amenicans Makt
neatthier tood choices it ot addresses cutrent poblic health problems

Consumer intetest 1n nutntion has neen dramatically Yot trandormuing nutaton informat or
Nt appropriate actions is difficult even forintelhgent and well motivated indiad als - Current fabe’i oy
wormation, health claims, and advertising messages about tood are confusing and misieading, the
Dunlic

ADA beleves that it is important for the publ-c o make intormed food chorces vased on
Comnient and accurate nutrition mformation un kxkd Labels  ADA supports the need T improve
Current labehing intormation and 18 commutted 10 parhitpate in this imponant effort through support utS
R
Consumer concerns
A\ vanety of federal and private surveys show that consamers use tood labeling information
etensively . While most consumers read tood labels a much lower level of uve w.s ‘ound when
Consumers wete asked 1o recall what label mtormaton they uswed

Several surveys show the' more comumen (16 uwng, labeling information to avoid excess o
Chonies saltsodium fatords, cholesterol and preservataes This shift from LS Recommended Da s
Alowance (US RDAT intormation [presenton of natie it deliciencies) to carrent public health conce
‘esuts Trom 3 better undentanding ot the ik betwern dier and health - Chronic deseases and tonag
+ons with dret related tactors that encourage label use nclude  cancer dental canes diabetes beart
davase hype wension, idney disease obesity  and osteoparosis
Nutrtion fabeling legislation and regulation
ADA along with the food industry, and many p atessiondl and Lonwmer orgamzatiuns concerned
with promoting the health and nutitional vtatus o the population coneur with Congress 1N eeogn 24,
the need 1o revise cutrent labehing regulatons  ADA sapports mandatory  unitorm labeling of all
pachaged and processed tood products An estnated 4y 1o b0 perent of packaged and processed
ods currently carty voluntary nutnton informanion on their tabels While some segments of the ks d
mdustry oppose mandatory food labeling indusire s overnding concem s the prolitetanion o
ndincdual state laws which may conther with one another and or with tederal statates

Althoggh S 1327 addresses only Feod and Drag Adavmiseration (FDA) regulated foods ADN
supports the neea 1or one undone st of tood fabehing regu’ ions by both FDA and the U'S Depar e
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ot Agnculture tUSDA) - Stronget tederal Trade Commision (H1O) regulatians on the advertivng of
natabion and health aspects of 1ood products are abso needed .

In the regalatory arena LA USDA and HTC underook a reevaluation n 1978 ot theu
respective labelr g uractices by holding 1egional public heanngs and sponsonng 4 € onsumer food
survey  ADA hes wommented on the need t revise the content and formai of nutntion labe.ng in the
past (1) Since then, changes to labeling regulations have been proceeding in a pecemed) fashior 1t
ume to completely overhaul the cutrent system
Label content and format
tngredient information and nuttient content on tood labels ace two ways of providing nutriion
ntormation 1o the public  The Amenca ) Dietetic Association sees the need 10 provide nutation
\nformation within the context of 4 broader bealth educatiun policy ADA telieves that nutimon
information on food tabels av addressed in S 1425, and in food advert-wng, governed by the HIC,
<an improve the food lieracy of Amenicans (2)

We recognize there v a hinwt 1o the amount of useful informanon that can be placed on the
package label  Some nucronutient mkirmahion required by corrent nutnition Tabeling regulations o
extraneous and couid be reptacea with more usetul information

ADA agrees with statements in tne National Academy of Saences report, Dret and teatth
Implecations 10r Reduing Chionie Disedse Kisk, and the Suigeon General's Keport on Nutation and
Fealth that astatonal companents of cancedn tor most Amencans are total caloties, proten, total tat
sat ~ared £+, cholestero!, complen Carbonydrates fiber, sodium, and calcum {3,4) ADA
e, DS the requicements i S 1425 that provide the Secretary of Health and Human Senvices the
flenitrbty to add to or subtract trom the content of authtion informanon labehing based on curtent
science through regulation revision

ADA supports provinons in Sy 1425 that requite FDA 10 exnress serwing si725 1n convmon
household measures appropnate to the tood and 1o food consumption patterns of Americans (such as
1/2 cup or 2 Tablespoons} or m cuunts tuch as 2 pineapple ngs) The serving size should be a
sandardized portion for similar toads 101 ¢asiet COMpPansons

for example, we curently see jelly and jam produced by the same manufacturer that hst )
teaspoon of 2 1easpoons as the serving size Censumers may think one has twice the calornes when
an equal portion 1s about the same

Single serving containers for foods such as yogur, bored juices or cereal, and frozen foods
should provide calones and nutnents per contaner It 15 not reasonable 10 assume 1 4 servings from 3
single-secve container of juice with one sraw  Such packages could carry addwcnal labeling on the
standard portion size tOr (OMpanson purposes  This would be particularly useful for products such as
yogurt that come 1 3, 4, 6, and 8 ounce single serving containers

Another example 13 tuna fish packed in ol or water  Both carry labels stating that a 6 5 curce
can equals 3 3 servings (2 ounces per serving). We question if atypical serving 15 only 2 ounces and
wonder who gets the 0 3 serving Also the stated senng size for na includes the hquid o or water

. Most people drain the o1l or water from their tuna, many also ninse 1, thus reducing the fat and/or
sodium levels, A reliable, non misleading nutttion labeling syster should reflect nutnition information as
consumed, not necessanly just as packaged

When a packaged tood requites preparation, including the addition of other ingredients, the

P product should provide nutttional nformation based on the edible portion  for example boxed
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macaron and cheese should be labeled to include the nulk and ma fanne reaqured by the directuns to
prepare the finished prodint  In other words, the nutaent levels at the tme of tood CONSUMPLIGH, 13y
the tood 1s typically served) should be listed It consuniers are cuncesned abaout particatar nuter nts
being too high, they tan then substitute or omit ingredients to meet their particular needs

There has been much discussion over the expression of percentage of caluies from fat, We
beheve that percent of calories from fat, o from other food components, does not provide the pubhic
with useful information to determine overall fat contnbution 1o one's dailly diet  Labeling foods with the
percentage of calonies from fats is difficult for consumers to ntegrate 1nto a total day's diet it would
fequire sequential computatrons over the day, The percentages often lead 10 erroneous conclusions
about the nutntional value of a particular food

Eapressing labeling information as total fat walories, saturated fat calones, and unsaturated fat
calories per serving, as well as grams of fat, saturateo fat, and unsaturated fat, will better help the public
mnlemen, wuirent recommendations into then darly diet
Health and Nutrient Content Claims
Health and nutaient content claims are two very important ssues related 10 food labehng  ADA believes
that heatth and nutnent claims on tood labels may provide the consunier with useful mformation f
ctaims are substantiated and related to current pubhc health problems  Less than responsible health
ciaims on labels and in adverising hype s leading to an inevitable consumer backlash and distrust of
tredible saientific research about diet and health

therefare, health-related messages must convey a food's relationship to a total diet over time,
and reflect prudent dietary recommendations embodied in the Natonal Academy of Sciences renont Diet
and Health  Implications for Reducing Chroric 12 sease Risk, and the Surgeon General's Report on
Nutnion and Health (3, 4, S) - Health claims lapeling should assist the pubhic to integrate speafic food
products into a well-balanced diet, and avod distoruon of dietary habits and preac cupation with
speafic diseases  The pabhic must be provided with truthful, non mislcading information that 1s based
upon a preponderance of scientific evidence Aithough ADA agrees, in panciple, with the DA dralt
tinal rule proposed in August 1988, the onginal proposal did not provide consumers with these
atorementioned assurances and believes that the provisions of S 1425 will more appropaately address
these concerns (6)

For nutnient content ¢ m food products, ADA urges the FDA to establish regulations to
define such terms as *high-,* "1duced-,* *low-,* *no-," *le “hight,* *lean,* *natural,* *organic,” and
others as nceded  As FDA has estabhished definitions through regulation to describe sodwm and
calong content of foods, and has propused regulations for ¢holesterol, definitions are needed for, at a
minimum, the nutnents required by § 1425 16 be included on *he natrition nformanon label Other
nutnents of significant public health concern in addition 1o thase required should have nutnent content
defimuons developed through regula. 15 as needed

Nutrnient content claims must aiso tak2 .nto account the positive and negative aspects of foods
m order 10 not miclead and/or focus consumers on singular food charactersstics As an example, for a
tood to be able 10 make a *no-cholesterol® clam, the food should also be required by regulaton to be
low in total fat and saturated fat  Another example 15, 11 2 food does_not naturally contain cholesterol
e g, fruts & vegetables, vegetable oils, peanut butter), or any ather nutrient as an inherent
companent those foods should . be allowed to have (ontent claims regarding those nutrients on
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the labels s ampomant that consume s vode rsband 1hat all foods comsumed in the tata! dandy dict
et thenr healih
Aswrtten S TR docs oot s bedtt o oatoent chaoms with positive and negative he alth

atnbaates of fads We request that the want cich be substitated tor "any ™ so that nutients Sor
which thete s no signiticant soentitic disageenitnt aboat thew grouped relatipaship o diet and disease,
van be hinked toghether A example would be groupsg total tat sa urated Lat, cholesterol, and sodium
because of thew relationship 1o heant disease
Ingredient labeling
ADA behieves diclosare of ingredients is impartant Expression of ingredients as a pereentage of
poductas not needed 1f there s tull disclosure at impostant nutuents on the nutation information label
Currently, ingredic ts are histed in descending order of predonuaance by weight DA should
continge this cequireaent and also Cinsides listing wgeedients in g fashion approprate to the edible
oduct As an example, it may be more approprsie ton diy flavored gelaun mis to bistingredients in
doscending arder of predomunance by volame e than weght since the final product i prmaniy
water Other examples would be concontated uncs sakad deessings and other hqud mintures
"And/ue Labeling ot fats and oils has recently receved much attention by FDA and Congress
\OA beheves that foll disclosure ot tat content i compositon total 1at, saturated fat, unsatarated tan
o ihe nutnbon intoimatoa label will provide consumens with thee information necessary to make wiser
chutces related o tat intah e an ther dady diet Wt steong eatemon information labeling regotations
and o fabeling could continue as mintures 8 tar acd onls allow tood manutactoress the Sesbiity 1o
cospond to Hocatrons m poce and avadd sty
Catrentingredient labeling regalanons abows poapiog of spechic names of several categones ot
npredicnts 1n hiey of compiete ingredent labcbag sach as "spaes  *matara! o amfioal lavors ® and

raturat or atfiaal colore This practice coutd B cotinued as Tong as «pecific ingredients do not
post a major public health problem 1o a st ant s gment of the Amengan pablic

ADA encourages FDA 10 conunue to requie labehng of ingredients that are strong allergens to o
3 spificant popolabion sepment as with solfite Lat hing reguiatons We do aot support further
Cate al groupings of ingredients
Fov dards
[SYI naes, some 300 1ood standards have been adopted  These standargs of identity were
deseloped 1o protect cunsumers against adalteratnn or unnee essary fortrficavon of foods  ADA
recommends that current stangards of .dentity telaied to tood labeling requitements and their
tompositon be completely revamped

The Amencan public, ncreasingly concermed about the relation of det to health, s demanding
healthier food products  Foad standards should be texble envugh to allow tor product varabnlity
within the standard 10 promote optimal health Thes teababity 1 quahified by the need to maintain the

phiosophy of consumer protecion agamst adulicration or unnecessary fortitication
Censumer education on food labels

L4 ADA strongly sugports the consumer educalion poviaun i & 1425 There g great need to educ ate
consumers about the avanlabinlity and gse of nutntan sntormation on tood labels and the mpotance of
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We support this prow sion ind ercourage protessional and consumer ndamzation s the it
maustry, ang go\c'nlm‘n( tu \;w.il\ Wil UNE SO 1O TIPIove LonsuMmer us and undw\:.lndmg ot
ot Labehing intormationr
Closing
Based on carrent teports and tagimented tederal ettorts over the last wveral years The Amencan
Diotetic Assocration, dlong with goverument, food industry, professional and consumer orgamzations,
and the public most work tugethe t b improve regulations for nutntion information and health and
Mnent (ontent Chaime un tood lati ADA s prepared 1o work toward comprebensve coordinated
Labeling reform  nd to otter the expertine of Our members 1o goverament baodies and other or
Rans 2ations 1o develop nutnton Labxhing regulations that will promote infarmed tood Chuses by the
Amernican pubhc - T ndludes tatare discussions ut USDA labeling pohicies and #1¢ regulations for
o] advertising

Whtle the DA v Cunentiy reviewng nutntion labehie g bealth and nuteent content daims and
bt 10rmat, ADA beliese s that Cogressional action s nesessary 10 achieve tood labehng retormoin a
tmely Marner S 1405 provides e stron tramework 1o convey nutahion intormmabon on tood Tabe s
It Gur hope that the fegislatior w b be enacted into law this year

1 thank the Committee O Libor and Human Kesour,es for the oppoitunity o express the

views 0f The American Dietene Associmit on on the Nutatior Labelng and Education Act ot 1489

Reterences

The Amencan Datebe Assoc toe ADA comosents on outribon labehing tformats | Am Diet
Awae 82 114 1083

PohiCy statement or The Armier can Dhetetie Aot ahon on nutntion edutabion tor the public | Am
Diet Assac B 480 148%

Comnutter 0N Diet and Heath Food and Nuththon Buatd, Cammission un Ede SCences National
Research Counal Diet and tHealth  Imphoanons for Reducing Chronic Disease Risk

Washington  Nationat Academy Press 1989

US Depatment ot Healih and Human Senaces Pablic Health Service The Suigean Geneni's
Report on Nuttton and Heath  Mashington  Goverament Ponting Oftice 1988

Smitherman, A and ing Hiehin, ko President « Page  The implementetion of the Dietary
Guidelines for Americans ] Am Diet Assoc 87 1975, 1987

The Amencan Dietetic Assaoation  Health daims on food Tabels  An Amencan Dietets

Ao ation Penpettive TADA tmely statementy | Am Diet Assoc 88 234 1488
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Senator METZENBAUM. With respect to the broad-based issues of
including meat and poultry as well, as in the legislation, there is no
secret about the fact that that comes within the jurisdiction of the
Agriculture committee. We are working with them and are hopeful
that they will see fit to proceed in that area. With respect to the
FTC getting jurisdiction, I can only say to you we're going to have
one hell of a time getting it through this committee—let alone
through the Congress—without grabbing on the jurisdiction of the
FTC and the Agriculture Department. However, we appreciate
what you are saying, and we think it would make a lot of sense.

Now, I suppose for most Americans, the term “light” on a pack-
age means fewer calories. But I have here a jar of Coffeemate Light
that says it is light because it has 50 percent less fat. However, on
the label of regular Coffeemate, it lists the exact same fat content.
Now, here is no cholesterol, extra light olive oil, yet I don’t know
what is extra light about it. I mean. compared to what?

Here is light and dark corn syrup, both with the same number of
calories. The question is, what does “light” mean on a food label or
anything else, for that matter?

I might say that, on behalf of Senator Hatch and myself, I think
we should be commended for contributing to the economy of the
country by going out and buying all these products in order to have
them available today. We are happy to have all of these products
available to us.

What does *light”” mean on a food label? Dr. Wellman, you might
want to respond to that.

Dr. WeLLMaN. Well, it can mean many things. It can mean light
in color, it can mean lower in calories, it can mean a smaller por-
tion size, 0s it can even mean lower in sodium. A number of
cheeses are called “light” cheese, and the only difference is that
their sodium content is a bit lower, sometimes naturally so in the
example of Swiss cheese.

Senator METZENBAUM. Clearly, a product should not be allowed
to splash a *‘no cholesterol” claim on the front panel wh=n it buries
the saturated fat content on the back of the box. But where do we
draw the line on health messages or health claims, and are they all
bad, or are some helpful?

Ms. Haas, perhaps you'd like to answer that.

Ms. Haas. I would. I'd like to say one thing 2bout the previous
statement. As long as we don’t have any standard for “light”, and
as long as the manufacturer can put it on at will, then it doesn’t
mean very much to consumers at all. I think that is what this leg-
islation is all about. It's about setting standards so that the words
that are used by manufacturers, whether they be health claims or
characteristics like “light”, mean something to consumers, and
that they relate to health.

1 think it has been our position at Public Voice and in this coali-
tion as well, that in the proper way and regulated with the proper
standards, that health claims and disease prevention messages are
appropriate in today’s marketplace.

The important thing is that we set those standards, sc that we do
not have misleading claims. At the same time, our intent is not to
strangle the food industry. I think that the amended version of S.
1425 provides the kind of balance that is needed. We will then have
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situations where claims are used that would not increase dietary
risk, while at the same time we are promoting a nutritional value
in the product. I think if we look at this as a balancing act, then 1
think we can derive the kind of legislation that we need.

Senator MeTzENBAUM. Thank you.

Now, critics of this bill argue that we shouldn't prescribe the ele-
ments that appear on the label—fat, salt, cholesterol, carbohy-
drates, etc. I believe we have provided flexibility in the bill while
specifically labeling the elements which are recognized as nutri-
tionally significant.

For those of you with scientific background, do you feel that la-
beling these key elements—again, fat, salt, cholesterol, fiber, etc.—
puts us on nutritionally solid ground?

Dr. WeLLMAN. If I can respond to that, I would say definitely yes.
I think there is substantial scientific evidence, and we have the
foundation upon which to develop the regulation.

Senator METZENBAUM. Thank you.

Ms. CHarman. I'd like to comment from the American Heart As-
sociation’s viewpoint, too. 1 think we absolutely concur with that.
Since those have been the major nutrients for which we have given
dietary advice for almost 20 years, we believe it is really a very im-
portant step forward to include those nutrients on the label.

Senator MetzENBauM. Thank vou.

Now, the question of cooking oils is a particularly difficult one.
These are all fat products, yet some are clearly better for vou than
others. Should an oil be allowed to n..ke a “‘low saturated” claim
to distinguish 1itselt from heavily-saturated cooking 0il?

Ms. CuHAapMmAaN. Let me just respond to that In the American
Heart Association's educational matenial. we identify all liguid oils
as okay oils As they become slightiy hydrogenated, they become a
little bit more saturated However. even in their most saturated
form, the hydrogenated fat only becomes about 25 percent saturat-
ed, that is. compared to something like other tropical oils that are
50 percent saturated or more When you talk about oils, 1 think
you have to distinguish what is tvpically acceptable. This would in-
clude corn, soybean. safflower, sunflower, canola oil, ohve oil w.ud
peanut oil.

Senator METZENBAUM As some of you know, one of the major
companies in this country has had pending with the FDA for about
2 vears a proposal to approve tne sale of an oil that is to be low on
fat, low on satnrated oils, and allegedly causes no dietary problems.

Are any of you famihar with the product—I think it is being
tested by P&G— and would you care to make any comment in con-
nection with it?

Dr. WeLiman. I am fawrly familiar with the product You are
talking about Olestra, and it 1s a nondigestable fat in that it is not
dissimilar to what happens with mineral oil. This means it is a
complex molecule, it goes right tnrough you. Olestra doesn't allow
the enzymes 1n your G 1 tract to grab onto it and to break it down.
Unless it is broken down, it can’t be absorbed, so it passes right
through.

It is my understanding that it is still under review at the FDA
and that they have substantial scientific studies behind 1t that they
are sharing quite openly with the scientific community.
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There is another product also that works as a fat but is really a
protein source. It is made from egg whites and the protein in milk,
and that is digestible, but it is lower in calories because it is made
from protein rather than fat. I think that one is still under review
also. That is a natural food product from my understanding.

Senator METZENBAUM. Thank you.

Mr. S1LvERGLADE. Senator, I have to add that we have expressed
our concerns to FDA about Olestra. We have looked at the tests.
We have some serious questions about them, and we have sen:
FDA our opinion on that.

Senator METZENBAUM. And in general, what are your concerns,
Mr. Silverglade?

Mr. SiLvERGLADE. I wish I had our scientific food safety staff sit-
ting next to me, but since this was a hearing on food labeling, they
are rot here. We could certainly submit that for the record.

Senator HaTcH. Would you yield for a second, Howard? Aren’t
they treating those as food additives, so they have to go through
the whole food additive process.

Dr. WeLLMAN. Yes.

Senator METZENBAUM. Back to the oat bran potato chips, these
delectable products——

Senator Harch. I want to try one of those before the day is over.

Senator METZENBAUM. Be my guest.

Senator HatcH. He is doing that too quickly; I'm not sure { want
to eat them.

Senator METZENBAUM. The ingredients are potatoes, peanut oil,
oat bran and salt. We all know about the studies regarding oat
bran and cholesterol levels. My question is, should A company be
allowed to market potaio chips by sprinkling a little oat bran on
them, with the implication that they are “heart healthy”?

Ms. JochHum. Well, I would say it is a misnomer, because potato
chips don’t contain oats. Of course, we know why they have incor-
porated them—to play upon the scientific evidence that if you eat
so much oat bran, you lower your cholesterol level. The question is,
how much oat bran would you have to eat to lower your cholesterol
level significantly? Now I have forgotten the question, Senator.

Senator METZENBAUM. My question is, should the company be al-
lowed to market potato chips by sprinkling a little oat bran on
them in order to suggest that they are “heart healthy’?

Ms. JocHUM. No. I think it is misconstruin_ the evidence, and it
is strictly to prey upon the public. No, they shouldn’t.

Dr. WELLMAN. It is interesting to me that I recently saw a bill-
board advertising oat bran pizza. So we are into billboard-size ad-
vertising.

Senator METZENBAUM. One argument on the legislation is that
consumers aren’t ready for this kind of information, that education
should come first. Would any of you care to comment on that?

Ms. Haas. No. I think having a consumer education program
first would be like putting the cart before the horse. First you need
the tools in the marketplace, which is where you purchase the
products. It is critically important as you are purchasing the prod-
uct to have that information there to help guide you to a healthy
diet. Afterwards it is appropriate to have the education program to
learn how to use the label.
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I think that they both really go together as well. We shouldn’t
have one without the other. But nutrition labeling must come first.

Mr. SILVERGLADE. The surveys are quite clear on this, that con-
sumers, the majority of Americans, are aware of the steps the
should be taking to modify their diet in order to reduce their risi
of diet-related disease, and they are trying to look at food levels.
Surveys already show that, so we are ready for a better food label
now.

Senator METZENBAUM. Thank you.

Senator Hatch.

Senator HarcH. Thank you.

Let me ask all of you a few questions. In a recent study conduct-
ed by the Federal Trade Commission entitled, ‘“‘Health Claims in
Advertising and Labeling: A Study of the Cereal Market”, it was
found that the health claims for cereals have had a marked posi-
tive effect on the eating habits of Americans, particularly non-
whites, smokers, and women living in female-headed households.

Considering these claims were made in a virtually nonregulated
environment, do you believe it to be in the Nation’s {)est interest to
prohibit or severely restrict health claims, or should they be per-
raitted and in fact encouraged subject to the requirement that they
be truthful and nonmisleading?

Ms. Chapman.

Ms. CHaPMAN. Senator Hatch, if you look into that study, it is
my understanding that those cereals that claim to be high in die-
tary fiber in fact were, and that that label was not used on any
cereals that were not high in fiber. So in that case, I think the in-
dustry had taken a license. They had looked at the research that
we have just heard from the gentleman from the Cancer Society
about the need to increase dietary fiber and put forward some in-
formation. It is not my understanding that those products had any
detrimental component as a part of those particular products.

I think that illustrates that there is a tremendous benefit of
giving consumers information in a variety of settings. The Ameri-
can Heart Association has done a great deal in terms of public edu-
cation. But in terms of when it gets down to the supermarket
choice on the sheif—with that information that they can compara-
tively shop between products—it is difficult for them to know what
that actual brand has in it. I think there are very appropriate uses,
but again I think it needs to not confuse the consumer or to cover
over other components in a product that are deleterious.

Senator HatcH. Ms. Jochum.

Ms. JocHuM. I don’t have information on that study.

Senator Harcu. OK. Ellen.

Ms. Haas. The question you ask, Senator Hatch, is a good one,
but let me say I believe there is no one at this table that would
prohibit the use of health claims and nutrition massages. I think as
we said earlier, there is an appropriate role for them—nor would I
think that anyone would severely restrict them, as you said, so
that we don’t get that nutrition information in the marketplace.

The question is how do you define what is misleading. In the
cases where there are both positive and negative attributes of a
food product, it is very important if you are going to be putting
forth the positive attributes, which might be no cholesterol or high
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fiber, that we also have protections so that the consumer under-
stands some of the negative attributes that are in the product, like
high saturated fat.

I think our challenge is how you define what is misleading and
what kind of restrictions you put in there.

Mr. SILVERGLADE. Senator, I think the FTC should be given Ad
Week’s Pinocchio Award for those two studies. There are actually
two studies. The first one looked only at Kellogg’s All-Bran Cereal
as an example of a health claim. T{lat's the report that you dis-
cussed, which said that the company has been so successful in edu-
cating the public.

It is interesting about that label—that label was precleared by
the National Cancer Institute, and the food had no nutritional
drawbacks. And those are two criteria that the food industry has
constantly opposed while this legislation has been discussed. They
say they will not support any bill that requires preclearance of
health claims, and they don’t like health claims prohibited if the
1ood has nutritional drawbacks. Yet, the example studied by the
FTC met these two criteria.

With that information in hand, the FTC then issued a second
report on the same day which called for a general policy very dif-
ferent from one that would require preclearance or prohibit health
claims on foods that had nutritional drawbacks.

In fact, the FTC policy is basically the same as the policy the
FDA has had in effect since 1987. The policy that was imposed
upon FDA by OMB. We have seen the results of that policy—yes,
there are some useful claims for cereals that we support, but there
are many, many, many other misleading and deceptive claims and
some that are downright false.

Senator HatcH. OK.

Dr. WeLLMAN. I'd like to add that I do believe we need much
stronger regulations for nutrient content claims and health claims,
if only for the simple reason that those things are usually on the
front of the package, and the nutrition information labeling infor-
mation is on the back of the package.

What is displayed in the supermarkets, of course, is the front of
the package, and we are not sure whether consumers actually turn
the packages around and read the more controlled, regulated infor-
mation.

Senator Hatch. OK. If health claims are to be permitted, could
you recommend a test for the degree of substantiation needed to
support a health claim which would balance the consumer’s desire
and need for diet and health information with the equally impor-
tant public policy of ensuring labeling and advertising as truthful
and not misleading.

Ms. Chapman.

Ms. CHaPMAN. I think the issuance of two major reports this past
year by the Surgeon General and the National Academy of Sci-
ences Naticnal Research Council illustrate the consensus that is
building on particular areas, and I think they h~nve also identified
the major public health concerns. I think it is that type of body
that comes together to look at the science that would indicate the
importance of coming with a more consensus approach in the sci-
ence as a measure of whether it is a sound health claim.




16

Senator Harcu. OK. Thank you.

Ms. JocHuM. I concur that this would be a consensus of the
major medical leaders in the Nation. scientific evidence consensus
to permit such labeling.

enator HatcH. OK. Ms. Haas.

Ms. Haas. We have to realize that we are never going to have
unanimity in an evolving science. I think there are always going to
be some people off to the left or off to the right who are going to
disagree somewhat. However, if we are going to have claims in the
marketplace that are not misleading, then we've got to base it on
the best of scientific evidence.

As | said in my prepared remarks, we believe that scientific con-
sensus is the appropriate standard. However, there are all kinds of
ways that you can define that. The amended version of S. 1425
states that there is no significant scientific disagreement. I think
this allows us to have the kind of foundation of scientific evidence
that allows us some of the flexibility that you spoke of earlier, Sen-
ator Hatch. That is necessary, and I think that that is the kind of
standard that would be appropriate.

Senator HatcH. OK. Mr. Silverglade.

Mr. SILVERGLADE. We would support the standard in S. 1425; we
have no significant scientific disagreement.

Fortunately, on the major problems related to diet and health,
there is significant scientific agreement of the changes that we
should make. We know about saturated fat, cholesterol and sodium
and heart disease. There is little scientific disagreement about the
relationship between fiber and diet-related disease.

Really, one article in Atlantic Monthly doesn’t mean there s sig-
nificant scientific disagreement. Where there is significant scientif-
ic disagreement involves nutrients and diet-related diseases that
really are not major problems, vitamin therapy, for example,
things of that sort. So I think the standard in S. 1425 is certainly
the best standard.

Senator HarcH. Thank you. Dr. Wellman.

Dr. WeLLMAN. I think we have significant scientific foundation
for regulating health claims. The diet and health report from a di-
etician’s point of view 1s the best thing that we have seen come
along in a long time. It pulls together all the scientific studies to
date, and it ranks them in priority and makes recommendations i
terms of what foods one would be more likely to eat to be health-
ier. So I think we’ve got the information there.

The diet and health report is in concert with the Surgeon Gene.-
al’s report.

Senator Harch. That's great.

Well, Ms. Haas, you and I have worked together very closely to
create the President’s Commission on Disease Prevention and
Health Promotion because I think we share the common goal of
working to prevent diseases happening to the American people.

Ms. Haas. We have appreciated your leadership tremendously,
Senator Hatch, in that effort, and it is wonderful to see the work
that they have been doing.

Senator HATCH. Yes, I think so, too. I hope we can work together
to work out some of these issues on food labeling as well because
they really are important. Both Senator Metzenbaum and I, as well
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as other leaders in Congress, really are concerned in this area and
wanlt to do the very best job we can by developing a bill that will
work.

Now, let me just ask you, Mr. Silverglade, a coupie of questions.
On_numerous occasions. CSPI has decried the lack of consistent
definitions for terms such as “natural”, “light”, “low in”, “re-
duced”, etc. Assuming that you support the development of single
Federal standards for these terms, do you also support the proposi-
tion that all labeling requirements including nutrition claims,
health claims, product names, ingredient declarations, and health
warning claims should be nationally developed and uniform; and if
not, how do you distinguish between nutrition claims and other la-
beling claims such as ‘“warning”?

Mr. SiLverGLADE. Well, I think there is a very easy way—the
way the Food, Drug and Cosmetic Act has always distinguished be-
tween food safety and food labeling No, I don’t believe that this
bill, which only covers nutrition issues—getting the fat and choles-
terol out of our diet—should preempt State laws such as Califor-
nia’s Proposition 65, which is trying to get the lead out of canned
foods. There is a big difference between fat and cholesterol and
lead cans.

You know, this is actually a good point. About 25 percent of all
canned foods in the country come in lead soldered cans. When the
cans are opened and stored in the refrigerator, studies show that
lead seeps into the food and is a cause of blood poisoning among
young children.

In California, there are reports that lead soldered cans are no
longer being used because of California’s Proposition 65, If they
were used in California, the manufacturer would be required to put
a health warning label on the cans about the reproductive hazards
of lead if consumed in food.

I think—and I will let other environmental groups who are
behind Proposition 65 defend tha’ law in a different forum involv-
ing food safety—but I think the point is clear that addressing prob-
lems such as lead contamination is not the same at all as dealing
with the fat and cholesterol and sodium in our diets. Certainly, a
bill that ac iresses the latter should not preempt States in areas of
food safety.

Senator HatcH. Well, I have a lot of other questions, but I will
submit them to you in the interest of moving ahead here. But it
seems to me—I hate to characterize your comments—but it seems
to me that all citizens should have the benefit of knowing whether
there is lead in a can, and I think that is part of having uniform
nutritional labeling. But, if you are going to have 50 different ap-
proaches to it, then that means some citizens in some States have
better information than citizens in others. It may mean that some
citizens in some States pay considerably more money for what are
really negligible health benefits.

So again it comes down to being reasonable, practical and
makirg the best decisions you can under the circumstances. It
seems to me without uniform mandatory labeling and Federal pre-
emption we are going to have all kinds of difficulties like that.

If it is that important, then it ought to be part of the labeling
process.
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Mr. SiLvErGLADE. Well, Senator, 1 have to disagree with you. It
should be national—the FDA can't get rid of lead cans because
under the Food, Drug and Cosmetic Act, lead soldcied cans are
prior-sanctioned, meaning they are grandfathered-——

Senator HarcH. Then we have to change that.

Mr. SiLverGLADE. Well, we need to change the food safety laws.

Senator Hatch. Well, let's change it preemptively so that every-
body in the country benefits, not just those in California.

Mr. SiLvercrLapk. That has to be done in the context of a hearing
on food safety laws, because that's why therc - lead in cans, not
because of labeling.

Ms. Haas. Senator Hatch, if 1 may just add one point, as this
committee has discussed in the pesticide issue—and has addressed
it—we do not have the strong standards that are needed. The
President has recognized that in his proposal, and the committee is
addressing certain legislative proposals.

In the absence of strong standards in ihe food safety area, disclo-
sure becomes paramount. It is most important. Therefore we can’t
take away that protection and that right of consumers to have the
information.

With nuttition labeling, as your bill and Senator Metzenbaum's
bills both will provide, we would have the strongest of standards
and therefore, preemption for nutrition labeling or claims would be
very appropriate.

Senator HarcH. Yes. I would support it if the standards are
strong enough.

Ms. Haas. But we don’t have that in the food safety area, and I
don’t think there is anyone who would say that we would. There-
fore, we have to separate the tracks of food safety and pesticide
regulation from nutrition regulation. We cannot tarnish our
progress in nutrition labeling. If we allow this debate to just re-
volve around preemption, we'll have another 20 years, and we'll
have the next White House Conference on Nutrition say we still
don’t have mandatory nutrition labeling.

Senator Hatca. Well, my point has always been we should put
them both together so that you can have mandatory preemption.
And we are capable of doing that.

Mr. SiLvErgLADE. Well, Senator, Ellen and I have been working
on food safety laws now since 1981, and——

Senator HatcH. Yes, and I remember back in 1981, when I first
started to bring up the negligible risk standard, the decrying I took
from all over America by people just like you, and today, that's
where we are. Now, we would have been 8 years ahead if we had
just followed what we were doing back then.

Mr. SiLvErgLADE. Well, we have a consensus on food labeling,
the industries, the FDA, consumer and health organizations all
agree—so why don’t we move ahead on things that we have a con-
sensus on, which is nutrition labeling?

Senator HarcH. In other words, don't do what is right for the
rest of the public because some organizations may or may not
agree, or may think it should be more stringent. Look, [ think
these are important areas, and I think we ought to move ahead in
the best interests of the public and not haggle over them. But be
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that as it may, that’s part of what makes *his country great are the
differences of opinion. But——

Ms. Haas. We do have an opportunity to move ahead with Sena-
tor Kennedy’s legislation on pesticides. So there is an opportunity
to deal with these food safety questions on another track.

Senator HaTcH. Only part of the food safety questions, when we
could deal with all of them. You see, that's what I have trouble
with. What bethers me is that we recommended years ago that we
move to a negligible risk standard and get rid of this idiotic fealty
to the Delaney clause that allows some foods to be on the market
that shoui:l..’c *~ there and prohibits others that should be there
from biing there. A.:vone who has looked at this area lately knows
it is not scientific; it :. the least scientific approach we can have.
And yet we are still hav, 1g these difficulties.

I guess that is a debate for another day. But I have appreciated
the testimony we have had, and it has been very interesting to me.

Senator MerzenBauM. Thank you very much. We appreciate the
cooperation of this panel and your support for my legislation. We
look forward to continuing to work with you.

Senator MerzENBAUM. Our last panel includes Mr. E. Linwood
Tipton, president of the Milk Industry Foundation and the Interna-
tional Ice Cream Association; John R. Cady, president of the Na-
tional Food Processors Association; Sherwin Gardner, vice presi-
dent for Science and Technology, Grocery Manufacturers of Amer-
ica, and George Burditt, of Burditt, Bowles and Radzius.

Uthink you all know our 5-minute rule. We are happy to have
you with us.

Senator HarcH. And I want to welcome all of you here, too. I
have to run, but I do want to welcome you all and thank you for
coming.

Senator MeTzEnBAUM. | want to say that the chair feels the*
there has been some progress made as far as the food intus.., -
concerned with respect to this subject. The only trouble is I fee:
that being *“a little bit pregnant” doesn’t solve the prot'lem. I
would hope we could find some means of working out the differ-
ences that continue to exist. We stand prepared to work with you
and to meet with you as much as is necessary in order to bring
about a consensus.

We'll start off with Mr. Tipton, president of the Milk Industry
Foundation and the International Ice Cream Association.

STATEMENTS OF E. LINWOOD TIPTON, PRESIDENT, MILK INDUS-
TRY FOUNDATION AND INTERNATIONAL ICE CREAM ASSOCIA-
TION: JOHN R. CADY, PRESIDENT, NATIONAL FOOD PROCES-
SORS ASSOCIATION; SHERWIN GARDNER, VICE PRESIDENT
FOR SCIENCE AND TECHNOLOGY, GROCERY MANUFACTURERS
OF AMERICA, AND GEORGE BURDITT, ATTORNEY, BURDITT,
BOWLES AND RADZIUS

Mr. Tieron. Mr. Chairman, on behalf of the dairy industry, we
want to thank you for this opportunity to testify.

Dairy foods are unique. They are one of the four basic food
groups They are rich in nutrients, including vitamins and miner-
als, and we have a long history of providing nutrition information.
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We helped pioneer nutrition labeling in the early 1970’s, during
the period of nutrition deficiencies. We are prepared to lead again,
but we want equal treatment with respect to all foods.

Eighty percent of dairy foods on the supermarket shelves are
currently nutritionally labeled. While nutrition labeling legislation
under consideration starts to define the labeling in foods, it stops
far short of providing an adequate basis for comparison. The bill
sets as its standard to provide information in the context of total
daily die' but covers only about 35 percent of the U.S. consumer’s
food dollar.

Only with labeling of all foods eaten on all occasions, can con-
sumers make informed choices about food selections in their diets.
For instance, skinless chicken is usualiy regarded as low in fat.
However, 6 chicken nuggets at o fast food restaurant contain the
equivalent amount of fat as 1': pints of regular ice cream. We be-
lieve everyone has .he right to know the nutrients of all foods at
all times.

Nutrition labeling must not provide a basis for unfair discrimina-
tion among foods and possibly lead to unbalanced diets. It should
facilitate the consumer's ability to choose a healthy, well-balanced
diet from the fuli variety of foods available and at all occasions.
The only way to provide that information on which informed
choices and decisions can be made is to nutritionally label all foods
Foods without many nutrients should be labeled to divulge their
deficiencies. We should avoid the potential for nonnutritious foods
appearing to be nutritionally superior to those which make signifi-
cant nutrition contributions simply because they are not labeled.

We applaud the goal of the members of Congress to provide mc.e
complete nutntion information to consumers.

Mr. Chairman. we are pleased to see the inclusion of vitamins
ond minerals .n the list of nutrients required to be on the label in
your bill Many of these are very important This is a significant
improvement to the House version.

While most Americans receive adequate vitamins and minerals
in their daily diet, those with the most urgent nutritional needs
such as poor. elderly. or pregnant women. smokers, dieters and
those suffering from infections or diseases. may not It is important
to label the positive nutrients of food. not just the ones to watch
cut for.

For many vears the dairy industry has been a leader in provid-
ing consumers reduced calorie and reduced fat alternatives Many
pruducts have long-established Federal standards of identity which
are fully recognized by consumers—for example, lowfat yogurt,
lowtat cottage cheese. lowfat milk and light cream. These products
are subject to the standards of identity which describe the composi-
tion of the food. We are farful that the proposed legislation might
disrupt these long Federally-established names. Descriptive terms
helpful to consumers and not misleading should be allowed to be
continued in use

Mr. Chairman, we urge you to carefully rev w the effect of your
bill on existing standardized foods. common or usual names, and
brand names. This is extremely important.

We believe the descriptor claims and health claims sections of
the bill are overly burdensome, often will prevent the use of de-
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scriptors which are helpful to consumers in making their selec-
tions, and generally could be m-. e harmful than helpful. Label
statements which characterize the amount of - e nutrient in the
food can be helpful to consumers and should be allowed. If the nu-
trient characterized in the statement has nutritional significance
as defined in the regulations, the statement uses terms which are
defined in the regulations, the statement is accompanied by a refer-
ence to the complete nutrition label on the product—i.e., tull disclo-
sure of all nutrients—the statement is not descriptive or mislead-
ing in light of other nutritional properties of the food, we believe
those are four criteria which would solve the problem on claims.

Full disclosure and prohibition against deceptive and misleading
statements will allow consumers to properly evaluate claims or de-
scriptions on the food labels. The standards in the bill—i.e., each of
the nutrients required to be labeled in an amount which does not
increase the risk of diet-related disease or health conditions of an
individual in the general population—is too restrictive.

We believe the Food and Drug Administration should have the
full authority to determine specifically how to label the format and
should have total enforcement authority. We applaud the approach
taken by Senator Hatch in laying the groundwork but leaving the
details of the bill as written to the regulatory agencies.

National uniformity is important. The concept of national uni-
formity and enforcement requires equal labeling of all important
nutrients on all foods consumed on all occasions in all places—the
same rules no matter where you live or what you eat.

Likewise, States should be prohibited from promulgating laws or
regulations which may mislead or confuse the information that 1s
Federally required.

In summary, Mr. Chairman, we believe your bill falls short of
providing full and uniform nutrition labeling and contains inappro-
priatc claim provisions which could eliminate useful consumer in-
formation. Legislation introduced by Senator Hatch includes the
necessary requirements for the Secretary of Health and Human
Services to act and provides adequate authority for FDA to move
forward and do its job.

Neither bill encompasses all foods eaten on all occasions, and we
believe this is essential for the consumer to truly select balanced
diets. Mr. Chairman, thank you for the opportunity to testify.

Senator METZENBAUM. Thank you, Mr. Tipton

[The prepared statement of Mr. Tipton follows:]
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PREPARED STATEMENT OF E. LINWOOD TIPTON

Mr. Chairman and mewmbers of the Comaittee, I appreciate the opportunity to
appear today on behalf rf the Milk Industry Foundation and International Ice
Cream Association to provide comments on proposed nutrition labeling

legisiat:on.

The Milk Industry Foundation (MIF) 1s the national trade association for
processors of fluid milk and milk products, such as yogurt, cottage cheese,
sour cree:n. soft cheeses, and dips. MIF's 220 member companies operate over
1000 plants nationwide and process nearl:+ 80 percent of the fluid milk and

related products consumed in the United States.

The International Ice Cream Association (IICA) 1s the trade association for
manufacturers ana distributors of ice cream and related frozen dessert
products., Its l1C member chmpanies operate about 800 plants nationwade and
manufacture and Jistrabute approximately 85 percent of the ice cream and

related frozen desserts consumed 1in the United States.

Together, these two segments of the dairy processing industry utilize about
two-thirds of the nation's milk supply to produce their products. The
member companies of both associations are proud of the number and variety of

nutritious products they provide and from which consumers can choose,

Dairy foods constitute one of the four basic food groups along with cereals,
fruits and vegetahles, and meats (including fish and poultry). They provide

many important nutrients such as protein, calcium, phosphorous, magnesium,
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and many vitamins. Our industry has a long history of providing complete
and accurate nutrition information to consumers and helped pioneer many of

the nutrition education programs currently in use around the country.

In addition, the milk industry was the first in the food industry to endorse
nutrition labeling. In the early 1970’s, our Associations supported
nutrition labeling. With the assistance of the Foud and Drug
Admin:strat:on, we developed labeling information manuals that have allowed
efficient and accurate presentation of nutrition information on fluid milk,

mi1lk products, ice cream, and related products.

Today, these wanuals are used throughout the country not only by dairy foods
processors, but also by state regulatory agencies and the FDA as referemce
documents for checking individual label compliance with existing nutrition
iabeling regulations. Collecting and preparing the nutritional data
supplied in these manuils was accomplished at great expense to the

Associations,

As a result of these activities and other voluntary labeling actions by milk
and ice cream manufacturers, about 80% of all dairy foods found on
supermarket shelves currently bear nutrition labeling. It 1s from our
unique perspective within the food industry, and with our considerable
experience in labeling the nutrient content of our products, that we
respectfully suggest the following basic principles to guide any revisions

to regulations governing the content of the nutrition label:
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Nutrition labeling information should be mandatory only if 1t 1s

extended to all foods.

We suppurt providing complete, useful, and useable nutritional labeling
information that will enable consumers tu manage the total nutrient intake
of their individual diets. However, in order for thi: to work, we believe
mandatory nutr:tion labeling should be extended to all foods with ne

exceptions.

Since many food items are uraffected by Food and Drug Administration

regulation, :ncluding meats and foods consumed away-from-home, mandatory

nutrition labeling placed solely on FDA-regulated foods will not provide

sufficient information for the total diet. Such & stance ma;, in fact,
encourage consumption of less nutritious foods simply because they are not
labeled to prov:ide :nformation about fat, calories, or sodium, thus

permitting the consumer to indulge in "hlissful ignorance.”

If the nutrition .nformation supplied to consumers 1s to be truly meaningful
in terms of the total diet, complete information should be available to them
for all the foods they consume, including awsy-from-home purchasas such as

"fast food."

Expanded nutraition labeling must not provide a basis for unfaair
dascrimination among foods and possibly lead to unbalanced diets. Nutrition
label information should facilitate the consumer's ability to choose a
healthy, well-balanced diet from the full variety of foods available and at

all occasions,
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The nutrition label should bear complete nutrient information, including

vitamins and minerals.

Good nutrition dictates eatiny a variety of foods that can be selected from
the four basic groups, not selecting food groups that avoid certain
components. Some have argued that 1t :s no longer necessary that the
nutrition label bear vitamin and minecal Information. We strongly disagree
with this assertion. Vitamins and minerals are important contributors to

good nutraticn and health, and therefore, should not be overlooked.

While most Americans are no longer deficient in vitamins and minerals, we
shoul l nct overlook those with the most urgent nutraitional needs, including
the poor, the elderly, certain minorities, women of child-bearing age
(especially pregrant and lactat.ng women), those suffering from infections

and diseases, dieters, and smohers.

Some spec:fic examples of the important micronutrient information needs in

this nat.on have been identified in the 1988 Surgeon General's Report on

Mutrjcion and Health, the Public Health Service draft report, Promoting

Health/Preventing Disease: Year 2000 Objectives for the Nation, and the

National Acadeny of Sciences' Recommended Dietary Allowances (9th Ed.).

They include:

The Elderly

As their metabolism fails and physical activity decreases, the elderly

require ess food to meet thei: daily energy :equirements. As a result,
ext.eme care must be taken to ensure that food intske provides essential

nutrients. In addition, the elderly ace more likely to suffer from
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chronic diseases and require certain medications that may necessitate

dietary modification and increased intake of vitamins and minerals.

The Poor

A l:mited food budget can make tune intake of essential vitamins and
s:inerals extremely difficult without proper information. The lack of
essential vitamins and minerals can lead to serious functional

cvnsequences. particularly among children.

Pregnant and Lactating Women

Pregnant women have high nutrient needs and a consequent need for
inforzation about vitamins and minerals in their diet. Among several
factors, failure to maintain proper nutr.tion during pregnancy can result
in such problems as premature delivery, lov birth weight, and birth
defects. Women who are breast-feeding their babies also have a critical
need for proper intake of vitamins and minerals and therefore for

inforzation about the presence or absence of vitamins and minerals in

thear diet.

In addition, a large percentage of the public fails to consume the

Recommended Daily Allowances of vitamins and minerals...
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PERCENTAGE OF TOTAL
POPULATION WITH INTAKE

NUTRIENT LESS THAN 100% U.S. RDA
Vitamin A 50%
Vitamin C 417
Thiamin 45%
Riboflavin 34%
Calcium 682
Iron 57%

Source: USDA Natiomwide Food Conswumption Survey
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Placing undue emphasis on nutrients that scpe believe should be reduced or
eliminated in the American diet and dropping requirements for labeling of
important vitamins and minerals may well re-create problems associated with
deficiencies of certain micronutrients. This can be avoided Ly requiring

complete and understanduble information about all nutrients.

Food nutr:tion labels that do not fully disclose complete informat:on may
facilitate claims regarding low ievels of certain nutrients, and unfairly
disadvantage foods whose macronutrient "profile™ may not be viewed as
favorably. 1In other wotds, if we tequire labels to contain only information
about those components we should "watch out for," such ac far or sodium, we

could create a dangerous imbalance in consumer perceptions regarding foods.

We are fcarful that some foods could claim low levels of certain macro-
nutrients, but not be required to inform consuwers that the products are also

very low in or devoid of many or all of the essential micronutrients.

For instance, without a balanced approach to nutrition labeling, a carton of
17 lowfar milk may not compare favorably with some other beverages that have
no fatr, saturated fat, or cholesterol, even though milk 1s far more nutritious
than most beverage alternatives, We pose the question; "Is a beer or diet

soft drink a morc nutritious choice than a glass of 1% lowfat milk?"
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Standards of Identity should be preserved, but the procedure fo.

amend:ng existing standards and proposing new standards should be

improved.
The da:ry industry bas probably spent more time and resources on standartds of
1dentity than almost any other segment of the food buciness. From dry curd
cortage cheese to sour haif and half to heavy cream, almost every product our

nember companies manufacture 1s subject to a standard of identity,

It 1s true we have had our share of headaches with this system, but the
overraiding fact 15 that standards of identity have brought a level of
cons:stent high quality to our industry. and we have earned the confidence of
Azer:ican consumers as a result. Unfortunately, we believe this message has
been lost at senior levels of the Food and Drug Administration and, perhaps
more importantly, at the Office of Management and Budget. We take this
oppurtunity to emncourage the federal government to dedicate suf ficent

resources to continue an active role in this area.

If we did not believe that this system works, we could have ignored the recent
call from the frozen dessert industry, the states. and the public to develop
standards of identity for frozen yogurt, frozen lowfat yogurt, and frozen
nonfat yogurt. We did not ignore this need, however, and last June our
proposals for standards for t)hese product s were submitted to FDA and from

which they will hopefully emerge at some point in the near future.

We agree with thcse who say that the standards System <an pose barriers to nrew

product innovation and has failed to keep pace with advances in food
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technology. The rap:d developzents taking place in gsweeteners and fat

replacement technologies make the system's weaknesses even more acute.

We do believe, hcwever, that :t :s not the concept of standards that is at
fault. but rather the operaticn of the system. The sametimes painfully slow
zeans of adopt:on and change within the food standards progran can even be
seen as :in confl:ct waith other polic:es and prograss uf the federal
goverrment. For examplie, many of the recent dietary reccmmendations com.r
forth from variouc public healthk officials have encouraged a reduction :in the

amount of calories from fat.

The da:ry industry has responded by attempting to market reduced fat versions
of traditional dairy products. such as :ce cream, sour cream. and eggnog. In
order to let consumers hno that these preducts are completely acceptable
substitutes for their higher fa: counterparts, proposals have been gubmitted
for rew standards of :dent:ity employing the existing food names with the
prefix "light” o: "iite." These proposals were submitted to FDA over one year
ago and have yet to be published in the Federal Register for subsequent
action. As a result, dairy manufacturers are reluctant to zarket these
products under alternate nomenclature, and these products are not being
offered for sale to the extent poss:ble. Due to the problems caused by the
zather lengthy process to amend existing standards, we also have not seen any

zeaningful marketing of reduced calorie :ce cream and :ce mi1lk products made

with aspartame,
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We would reiterste our statement that FDA be permitted to devote sufficient
time and personnel to these issues. To assist in updating and streamlining
the procedures to permit more expedited changes, we have urged the
Comm.s3icner to appoint a blue ribbon committee of qualified indivi’ .als from
FDA, the states, the food industry, and consumer organizations to develop a
mechanise by which the process for amending existing standerds and
establishing necessary new standards can be improved. The Milk Industry
Foundation and the International Ice Cream Association would be pleased to

participate in any such endeavor.

Standardized foods which utilize a descriptive term as part of the name

of the food should be exempt from additional "descriptor™ labeling

regulations.
For many years, the da:ry industry has been a food industry leader in
providing consumers with reduced calorie and reduced fat alternatives. Many
products, such as lowfat milk, lowfat yogurt, lowfat cottage cheese, and light

creaz have a long established identaity with the public.

These products are curreantly subject to standards of identity which require
the inclusion of the terms, "' owfat™ and "light." as part of the name of the

food. Based on their long history in the marketplace, we would urge the

exclusion of :hese foods from any future regulations governing the use of

these terms.
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We applaud the recogn:ztion of .tandardized fouds in the bill reported out of
the House Subcomm.ttee on Energy and Frv.rorment and would hope that the
Serate b:1l would alsoc allow for the continued use of these terms which are
specif:ed in Jtandards of 1dentity or wh.ch are, through use, the common or
Lsua. nazme of the food. We bel:eve the use of such terms should not be
censtrued as a "health cla:z" ard thereby subsect to the addizional

conrrraints of the health ¢laims section

Food descriptor claias help consumers identify food attributes.

Label Jdescriptors tave been used to :inform consumers about important and
benef:cial food attributes. These descriptors are an extremely useful way for
£-0d zmanufacturers to dict.ngu.sh their products from others :n the same
category. and they heip consumers find the products that have the qualities

they are look.ng for out of the innumerable food items sold in stores today.

‘we believe the Nutritiun Labeling and Education Act should allow the continued
wse of food descriptor claims so long as they are properly defined and are not

oisleading to conswers in the context of full nutrition iabeling.

The regulations adopted by FDA to Jdefine Jescriptors for calorie content and
sodium content were established only after intensive internal study and
evaluat:on of data supplied by all .nterested outside parties. A similar
procedure has been employed for the proposed set of cholesterol descriprors.
We support this approach to defining terms which can accurately portray the

relat:ive amount of :individual nutrients in a finished food.
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Claims section 1s needlessly complex.

Providing full and accurate information on food labels about the nutrient
content of foods. :ncluding label statements which characterize the amount of
8 nutrient in the food. can be helpful to conswmers and should be allowed
under the following conditions:

1) the nutrient characterized in the statement has nutritional
significance as defined in regulations;

2) the statement uses terms whica are defined in regulations;

3) the statement is accompanied by a reference to the complete nutraition
label on the product; and,

4) the statement is not deceptive or misleading in light of the other
nutritional properties of the food

We believe a provision in the bill spelling out these conditions could
replace much of tue complexity currently conta:ned in the claims section of
the 3ill and would result in more helpful information for consumers than
the complex test of whether a food contains a single nutrient which exceeds
seme guideline. Full disclosure and a prohibition against deception and

misleading statements 1s the answer to properly permit consumeis to evaluate

health claims.

FDA should have full authority.

Instituting appropriate nutrition labeling changes will require adequate and
systematic consumer research, market pre-testing, ond evaluation of proposed
label format changes before they become regulation. Proper coordination
will ensure that companies sre not faced with multiple label revisions.

This approach should be spear-headed by the Food and Drug Administration.

IR VR
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Just as development of an appropriate nutrition label should rest with FDA,
so should erforcement of any label:i:ng provisions subsequently adopted. We

opposr state enforcement as sel forth in the Bill.

Timing of implementation.
L)
For foud processors. changing product labels is a big step requiring

ngreuient andlvsis. Juta gathering, and dissemination, as well as scrual
revis:on and reprinting of product containers and labels. These steps are
ar :izportant part cf the process and adequate tize should be provided to

aliow proper revisions in a cost-effective manner.

Chang.ng labels or vir*ually all food contairers :s a very expensive and

tipe COmSUmIng matter (ften. conpanies' inventories of products may be

"

Lif.ciert to lart well vver a year, and :nventories of packaging labels m=ay
be ever linger. Discarding products or packages in inventories sizply
tecause they failed to mret anv new nutrit:ional labeling requirements with.n
a few wunths of the finalization of a rule i15 inappropr.ate and should be
avoided. The effective date shouid be estadblished after considering these

facts

National uniformity and enforcement 18 essential.
The Jda.v foods bus:iness i1s highly competit.ve on a reg:onal and national
basis. In additicon, conswmers are more 2wohile today than ever before. It

wouid be a mistake to ailow a zultiplicity of label:ing rules. creating an
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iapedizent to interstate commerce and to consumer understanding. Labels

should bear uniforz inforsation with direction and enforcement from the

ERIC
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federal Food and Drug Adeinistration.
The concept of naticnal uniforaity and enfariement roquires equal labeling
2f all nutrients (macro. as well 3as vitamins and minerals). on all foods
ancluding fast foods and those under USDA's jurisdiction, as well as FDA's
urisd.ction.? It also includes the same rules and enforcement in all

tolitical subdivaisions Finally. 1t must not only include unformity with

respect t. the specif.c provisions of this legislation, but slso it =must
prohibir other state ur local jurisdictions from required label:ng which in
any way conflicts ur makes the labeling provisions of this legislation less

«ffect.ve.

n summan, the legislation intruauced by Senator Metzenbaum (S.1425) falls
short of providing full and uniform nutrition iabeling and 1s fa: wmore
compiicated than necessary to accomplish the task at hand. Legislation
.ntroduced by Senator Hatch (5.1505), howe =r, :ncludes the necessary
requ.remerts for the Secreta~y of Health and Human Services to act and
provides authority for the federal Food and Drug Admin:istration to move
rwatd expedit:iously. While neither of tliese bills 15 broad enough 1n
sccpe to enccupass all foods on all occassions. we believe the approach of

the Hatch bill 1s preferadble.




Senator METZENBAUM. Mr. Cady.

Mr. Capy. Thank you, Mr. Chairman.

My name is John Cady, and I am president of the National Food
Processors Association.

NFPA believes it is time for a national food labelinﬁ policy, one
that takes into consideration nutrition labeling, health and safety
warnings and other aspects . a food package that come under the
heading of general labeling.

The consumer interest aad need for a national labeling policy is
apparent, and the need fcr all consumers, regardless of where they
live, to have access to th': same information is paramount.

A national, uniform, ll-encompassing labeling system would sat-
isfy these consumer nr 2ds.

{t is also time to put strength into FDA by allowing the agency
to fulfill its mission fur the Federal Government and the Nation’s
consumers. There is no reason why a strong labeling law at the
Federal level cannot be defined and enforced for all consumers
across the country by FDA.

it is also time to address all labeling issues and refrain from
leaving part of the issue open to further debate. We have arrived
at a point that has taken us years to reach. We should take advan-
tage of where we are and address the labeling issue on a national
uniform basis rather than on a recipe basis and a basis which
leaves issues open to individual, nonuniform State requirements.

It is time to answer the consumers’ needs, and we ask that the
committee enact the enabling legislation that is required. We ask
that the committee allow FDA to do its job and establish a frame-
work where the label and its rules and regulations are allowed to
evolve from input from all interested parties, with the end result
being a national uniform labeling system with mandatory nutri-
tional labeling.

In the enabling legislation. the Congress should establish dates
certain for FDA to complete its tasks and fur dates for reports on
its progress. I believe S. 1506, introduced by Senator Hatch, goes a
long way toward achieving 2 national food labeling policy. The con-
tents of S. 1506 should be discussed and its essential elements in-
corporated into any legislation reported out by this committee.

On the subject of health claims, we believe they must b~ allowed
for communication with consumers and customers on the relation-
ship of dietary and nutritional aspects of foods to health matters.
Such claims should be accompanied by a statement clearly indicat-
ing that the product must be part of a well-balanced diet. Health
claims should n- require pre-clearance as the time involved for ap-
proval would be nonbeneficial to both the consumer and the indus-
try. Pre-clearance would stifle new health and diet innovations. We
do ask FDA to issue strong uniform health claims rules and regula-
tions along with penalties for rule violations.

Tealth claims should have scientific backup data available, al-
though release of competitive advantage and/or product formula-
tion data must be addressed, or industry research on new improved
products will cease.

Competitive advantages and product formulations must receive
protection. Health claims must be truthful, not misleading, and
subject to stringent enforcement.
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Finally, NFPA believes that legislation should take into consider-
ation the results of FDA’s labeling initiatives now being carried out
across the country through the agency’s hearings. It is important
that the Congress hear directly {rom the public as part of its label-
ing law deliberations. NFPA for its part has completed phase one
of its consumer research study on labeling and has begun phase
two, where we will show some 40 different labels to consumers uti-
lizing many forms, graphic and others, to determine what type of
label format and content consumers desire.

The results of this study will be made available to FDA, this
committee and other interested parties.

NFPA strongly urges that resulting legislation require a natjonal
consumer education program which addresses the labeling system.
A national uniform labeling law as part of an overall national
policy must have a consumer education program for helping the
public fully understand new labeling requirements.

Thank you, Mr. Chairman.

Senator MeTzENBAUM. Thank you very much, Mr. Cady.

[The prepared statement of Mr. Cady follows:]
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PREPARED STATEMENT OF JOHN R. CADY

Mr. Chairman, my name is John Cady, President of the National
Food Processors Association, and I appreciate this opportunity to
appear before your Committee today to address the issues raised by
the Nutrition Labeling and Education Act of 1989. The National
Food Processors Association, a scientifically based trade
association representing over 600 companies in the food processing
industry, was founded in 1907 in order to represent food
processors on a broad range of legislative, regulatory and food
safety issues. The Association has been deeply involved in a
number of food labeling regulatory and voluntary programs over the
years, including promulgation of standards of identity; net
content labeling under the Fair Packaging and Labeling Act;
nutrition labeling; health messages; our descriptive labeling
program; date labeling; drained weight labeling; and sodium
content labeling for all foods.

With reference to the instant bill, the food industry must
start with the prerequisite that food labeling and safety
requirements must be prescribed on a nationally uniform basis.
Consideration and adoption of legislative or regulatory changes 1n
food labeling requirements must involve full participation by all
interested segmeats of our society, including government,
industry, consumer advocate groups and, most importantly,
individual consumers. The development of national labeling rules
must recognize the complexity of the issues involved, and should
not attempt a quick fix without all relevant facts and views being
presented and considered. Congress must of course enact the
necessary statutory authority, establishing basic guidelines and
policies, but consideration and development of specific labeling
requirements must be left, we believe, to the federal
administrative process, based on the accumulated years of
expertise of the FDA.

Once Congress and the FDA, working together in this fashion,
have debated and resolved these issues at the federal level, it
makes no sense for those who are dissatisfied with any aspect of
the federal resolution of the issue to defeat its effectiveness by
securing aaoption of state requirements that i1mpose additional
varying or i1nconsistent requirements for the regulation of food
and fcod labels. The labeling policies and requirements that are
appropriate for Portland, Maine, are equally applicable to
Portland, Oregon.
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Varying or 1nconsistent state labeling, health and safety
requirements serfously undercut the effectiveness of federal
statutory and regulatory policies and controls, and create
confusion and uncertainty in the minds of consumers. They also
seriously disrupt the interstate distribution of foods in a
national market, and unduly burden local economies with unneeded
costs which are passed on to consumers in the form of higher
prices.

Indeed, it is paradoxical that at a time when Europe Is well
on its way to a unified market and the adoption of uniform
regulation of products that move across national boundaries, some
in this country are calling for the rejection of a national policy
that is based upon adoption of uniform rules and the prevention or
barriers to the free flow of food products in interstate
commerce. Recent developments in Europe recognize the increasing
global nature of food production, processing and distribution.
Through Codex Alimentarius, countries throughout the world are
agreeing to the need for labeling uniformity, and the freest
possible distribution of food products without inconsistent or
conflicting local or regional requirements. The United States'
historic commitment to free trade in the distribution of foods
militates strongly in favor of an explirit provision of federal
law that prevents states or localities from imposing their own
ideas about the labeling and contents of foods, and thereby
di srupting both the national and international marketing of food
products.

For these very fundamental reasons NFPA and its members
believe that the starting point for consideration of totally new
food labeling and regulatory schemes must be explicit acceptance
of a national uniform system of food regulation. Once it is made
clear that national, uniform labeling rrquirements relating to
nutrition, health an. safety will definitely be made a part of any
legislation or regulation in this area, then NFPA will be more
than willing to participate fully in proceedings in Congress and
with the FDA to reach a consensus as to what specific labeling
requirements should be adopted on a mandatory basis.

Natfonal uniformity will allow for a much needed nationwide
nutrition education program that would go hand-in-hand with any
new set of labeling rules. We must have a national nutrition
education program so that government, consumer groups, Iindustry,
health organizations, the media and, most Iimportantly, the
consumer will be utilizing the same set of information regarding
nutrition, dietary decisions, and food safety.

While our association, and the food industry in general,
favor making the food label more responsive to the nutritional
needs of today's consumers, we will not here attempt to deal with
the specifics ¢. the labeling provisions of this bill. We very
strouugly believe that any federal food labeling legislation
relating to nutrition and health at this point should be confined
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essentially to assuring national uniformity and empowering the FDA
to consider and develop revisions to its announced nutrition
labeling program. To som~ extent the bill before us takes this
approach by authorizing the FDA to propose and adopt regulations
to carry out the manner in which the statutorily required
information will be included 1n food labtels and labeling. We are
concerned, however, that .n some respects the bill would pre-judge
certain issues and seriously restrict FDA's discretion by imposing
such recipe requirements as serving-size definitions for all
foods, and compulsory declaration of calories derived from total
fat and saturated fat well in advance of the label development
process.

Another aspect of the bill that gives us some concern is the
provision for the National Academy of Sciences to prepare a report
making recommendations on the manner in which the required .
nutrition information is to be presented. The NAS is undoubtedly
a most respected scientifically based institution, but it is not
expert on consumer communication, it includes no industry
representation, it provides for no consumer input, and as far as
we know it has little experience or expertise on food labeling
matters. If NAS believes it is able to contribute to the food
labeling debate, then it should of course be free to do so, but we
see no need for forcefully injecting NAS into the existing,
administrative process.

As the agency responsible for the implementation and
enforcement of the Federal Food, Drug, and Cosmetic Act, the FDA
must carry the burden of developing a publi< recnard that will
support changes in nutrition labeling requ’rements. 1I41 order to
make useful and effective contribution to ihat effort, NFPA has
undertaken a major study to consider consumer perceprtions and
satisfaction with food labels, and to determice what consuriers
want and need in food labels of the future. We think thig
consumer study will provide important data that shculd %e taken
into account in any national effort to change food labels, and to
be responsive to consumer desires concerning goud nutrition and
the selection of a healthy diet. The NFPA ztudy will be completed
by the end of the year.

Turning to the health claims provisions of the bill, NFPA 1s
3 strongly of the view that the FD{ has adequate authority to

he consider this issue and to adopt regulat.ons that will serve the
3 interests of consumers. OQur Asscciation initiated discussions
with the FPDA Commissioner in 1984 looking toward the modification
of FDA regulations that purport to prohibit disease-related
statements on food labels. We followed up these discussions with
- the submission of a Citizen Petition in the spring of 1985,
formally proposing regulaticns that would permit health claims on
labels, with adequate safeguards and standards for enforcement.
We continue to urge the FDA to finalize regulations that are

3 consistent with its proposal of August 1987, in order to ensure

3 that appropriate health messages will be permitted and that
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irresponsible or unsubstantiated label claims will be promptly
moved agalnst by the agency.

Accordingly, we request that Congress leave the health claims
i{ssue in the hands of the FDA. Inclusion of the health claims
provision in the bill would further delay the already protracted
regulatory process. Here again, we belleve that the FDA itself is
in the best position to formulate labeling requirements and
regulatory safeguards, and we see no need for the injection of
this issue into the legislative process, where no new statutory
authority i{s needed and where consideration of the issue could
merely complicate the legislative process.

One particular aspect of the health claims provisiors of the
bill that gives the food industry extreme concern is the votal
prohibition of health claims unless every constituent in the food
is present in amounts that would reduce dietary risk to persons in
the general population. This provision is necessarily based on
the concept that there are so-called "perfect foods" from which
consumers can reasonably be expected to obtaln balanced,
acceptable diets.

There are, of course, no "perfect foods.™ "Nutritionists
emphasize that a wide variety of foods, eaten in moderation and as
part of a balanced diet, are necessary for consuasers to obtain all
required nutrients, including those that may nol yet have been
identified or clearly established by science. Undue attention to
a particular "bad" constituent -- such as by insisting that
consumers should totally avoid foods that may be higher than
others in that constituent -- would result in a seriously
inadequate diet. There are no bad foods of themselves.

The Congress and federal regulatory agencies certainly have a
role to play in consumer education and nutrition labeling, but
they must not attempt to become the decision-maker as to what
particular choices consumers must make in their diets. Federal
gulidelines and consumer education programs will help consumers
select from a varlety of foods to satisfy their tastes as well as
their nutritional needs. A realistic approach to diet and health
must account for widely varying consumer tastes and preferences
due to lifestyle, ethnic background, geographic dietary customs,
availability of foods, price, and other personal factors.

Accordingly, a national nutrition labeling program must not
condemn certain foods as "bad."™ Instead, such a program must
provide for fully informative labeling that enable3 consumers to
arrive at their own choices and dietary schemes based on their
individual tastes, needs and desires. Give consumers the priority
facts they want, without information overload, and let them make
their choices in putting together a balanced, acceptable diet.

Any suggestion that there may {n fact be perfect foods could
encourage consumers to reject the basic staples of the American
diet in favor of highly formulated specialty foods that
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substantially increase the consumer's cost without in fact
assuring a balanced, healthful diet.

I: summary, MFPA supports mandatory nutrition labeling
legislation that will enable the FDA to consider all relevant
views and information in the light of its own expertise, and then
to promulgate nutrition and health labeling requirements that will
be applicable on a uni{form basis throughott the country. In our
view, S. 1505, introduced by Senator Hatch, would provide an
excellent starting point for consideratior and enactment of
legislation along those lines.

We again would like to express our appreciation to the
Committee for this opportunity to appear and to take part in your
consideration of this most important {ssue.
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Senator MeTzENBAUM. Mr. Sherwin Gardner, vice president for
Science and Technology at Grocery Manufacturers of America.

Mr. GARDNER. Thank you, Senator Metzenbaum.

I am pleased to be able to submit the views of the Grocery Manu-
facturers of America today on S. 1425, the Nutrition Labeling and
Education Act of 1989.

We agree that this bill is timely in that it would establish new
labeling requirements in recognition of scientific knowledge and in
that it responds to the public interest in nutrition and health infor-
mation. GMA agrees that 15 years after nutrition labeling require-
ments ‘vere first established, there is a need to update labeling
policies and requirements.

In that regard, there are several guiding principles in our view
that should apply in the consideration of any new labeling law.

First, the Food and Drug Administration is the appropriate orga-
nization to undertake a labeling review because nutrition labeling
questions turn on matters of science. Because FDA is a scientifical-
ly-based regulatory agency, it is well-positioned to determine the
specific details of any nutritic:: labeling rules. We also believe it
has sufficient authority to take on this task.

The second principle is that dietary, health and safety informa-
tion must be based on the best and most current science available.
Because scientific knowledge is continually changing, detailed la-
beling requirements should not be written into statute but applied
by FDA through its rulemaking procedures.

The third principle concerns labeling requirements is that they
should permit honest, meaningful communication with consumers
and also permit sufficient flexibility for manufacturers to comply
efficiently with those requirements. Our laws and regulations
should establish appropriate rules that guide the way health and
nutrition information is provided in labeling. However, we should
not close off an effective way of communicating that information.

The fourth principle is that there should be a nationally uniform
set of labeling rules for nutrition and health information. Valid
health information is not a function of geography. Health knows no
borders. Whatever the Federal Government establishes in the way
of scientifically-based labeling requirements shot 'd apply uniform-
ly across the country.

In general, S. 1425 is unduly rigid and restrictive in its require-
ments for nutrient declarations. No exceptiors are allowed for food
or nutrients that make an insignificant contribution to the diet.
Further, it would virtually prohibit health claims for descriptors
and for diet and health relationships. Finally, it does not establish
national uniformity in food labeiing, an essential component of
health information policy.

In contrast, S. 1505, introduced by Senator Hatch, provides an
appropriate balance of congressional policy direction and FDA im-
plementation of that policy. We would recommend adding to the
core group of important nutrients in that bill for which labeling re-
quirements should be established.

We would also recommend that the scope of uniformity provi-
sions be clarified. As written, they appear to affect some labeling
provisions that are essential local, while they do not fall within the
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province of Federal interest. This bill, with some modification,
would be supported by GMA.

Returning to S. 1425, we believe Congress should set labeling
policy and deadlines and not write regulations into law.

The health claims section of S. 1425 is drafted so narrowly as to
make it useless. We strongly object to the approach embodied in
the bill which would require that FDA pass judgment on each
claim. Clea.ly, claims should be scientifically valid, truthful, not
misleading, and fairly represent the overall nutrition contribution
of a food in the diet. We also agree that claims should be strictly
enforced by FDA.

Finally, the issue of national uniformity. We have a national
food supply system, Mr. Chairman, with consumers on the West
Coast eating the identical, nationally marketed food as their coun-
terparts on the East Coast. Congress should establish the nolicy on
what health information should be borne, be it nucrient content or
other health information about a food.

Mr. Chairman, again, we believe that the time is right to estab-
lish a modernized and nationally uniform food labeling policy and
look forward to working with the committee to achieve that objec-
tive.

{The prepared statement of Mr. Gardner follows:)
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PREPAREDSTATEMENTOFSHERW"‘GARDNER

Mr. Chairman and members of the Committee on Labor and Human
Resources, I am Sherwin Gardner, Vice President for Science and
Technology of the Grocery Manufacturers of America, Inc. (GMA).
GMA 1s an BO year old national trade association comprised of 119
companies that manufacture food and other products sold in retail
grocery stores throughout the United States. GMA member companies
employ over 2.3 million people and have annual sales in excess of
$280 billion. We appreciate the opportunity to share our views on
food labeling with the Committee.

The food labeling requirements that exist today have evolved over a
period of more than 80 years, beginning with enactment of the 1906
Food and Drugs Act. These requirements, by and large, have served
the public well, providing both health and economic protection.

The most recent major policy change in food labeling requirements
was the establishment of nutrition labeling regulations by FDA in
January, 1973.

Several significant changes in nutrition labeling rules have been
introduced or proposed by FDA since 1973:

1-Sodium content labeling: This was added as a component of
nutrition labeling in July, 1985;

2-Cholesterol and fatty acid content: These requirements were
proposed as additional mandatory components of autrition
labeling in November 1986;

3-Diet and health ‘nformation: Conditions and criteria for
labeling foods with this information were proposed in
August, 1987.

These changes were introduced in response to developments in
nutrition knowledge. Recognizing that research in the nutrition
sciences has materially advanced at a rapid pace in the past 15
years, however, we agree that it is timely to review the kinds of
nutritional and health related information that the federal
government requires on packaged food labels. Indeed, the issuance
of significant reports by the Surgeon General in 1988 and by the
National Academy of Sciences in 1989 provides a valuable resource of
material relating diet, nutrition and health that should help this
review,
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S. 1425, the Nutrition Labeling and Education Act of 1989, is timely
in that it would establish new labeling requirements in recognition
of scientific knowledge and in that it responds to the public
interest in nutrition and health information. GMA agrees that there
s a need to update labeling policies and requirements.

In that regard, GMA believes that several guiding principles should
apply in the consideration of any new labeling requirements:

1-FOA s the appropriate organization to undertake a labeling
review. Because nutrition labeling questions turn on matters

of science, and because FDA is a scientifically based regulatory
agency, it is well positioned to determine the specific details
of any nutrition labeling rutes. Further, it already has
sufficient authority to take on this task.

2-Ofetary, health and safety information must be based on the
best and mos’ current science available. Because scientific
knowledge s continually changing, detailed labeling requirements
should not be written into statute, but applied by FDA through
its rulemaking procedures. Through oversight and resource
appropriations, Congress can assure that labeling reflects
contemporary knowledge and needs.

3-Labeling requirements should permit meaningful cosmunication
with consumers and also permit sufficient flexibility for
manufacturers to comply efficiently with requirements.
Newspapers, television, magazines, and radio all provide
consumers with news about developments in nutrition knowledge;
and government and private health institutions also provide such
information. Food labeling complements this information and
gives consumers a practical way to apply it. The FTC reports
issued last August conclude that health information in food
labeling 1s helpful to consumers. Our laws and regulations
should establish appropriate rutes that guide the way health and
nutrition information is provided in labeling, but we should not
. close off an effective way of communicating that information.

4-There should be a nationally uniform set of labeling rules for
nutrition and health information. More than ever, food ‘abeling
serves as an important way to effectively communicate health

. information to consumers. Indeed, the principal objective of
the bill is to help consumers select foods that satisfy their
personal health objectives. Valid health information is not a
function of geography: Hezlth knows no borders. Whatever the
federal government establishes in the way of scientifically
based labeling requirements should apply uniformly across the

[ country.

In 11ght of these principles, we would 1ike tn make the following
comments concerning S. 1425, the Nutrition | <ling and Education
Act of 1989.
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In general, S. 1425 is unduly rigid and restrictive in its
requirements for nutrient deciarations; no exceptions are allowed
for food or nutrients that make an insignificant contribution to the
diet. Further, 1t would virtually prohibit health claims-~for
desc-iptors and for diet and health relationships. Finally, 1t does
not establish national uniformity in food labeling, an essential
component of health information pelicy.

In contrast S. 1505, the Food and Nutrition Labeling Act of 1989,
provides an appropriate balance of Congressional policy direction
and FDA implementation of that policy. We woyld recommend adding to
tha cyre group of important nutrients identified in the bill for
which labeling requivements should be established. We would also
recommend that the scope of uniformity provisions in S. 1505 be
clarified. As written, they appear to affect some labeling
provisions that are essentially local or that do not fall within the
province of federal interest. This bill, with some modification,
would be supported by GMA.

Returning to S. 1425, we believe Congress should set labeling policy
and deadlines, and not, in effect, write regulations into law. The
details of nutrition labeling decisions are best left to FDA since
there are numerous technical details that require consideration.

For example. although there is a provision which would exempt
certain fouds which do not contain significant amounts of all of the
specified nutrients, there is no flexibility to allow a simplified
labeling presentation for foods that contain insignificant amounts
of most nutrients.

The health claims section of S. 1425 1s drafted so narrowly as to
make it useless. NWe strongly object to the approch embodied in the
bi11 which would require that FDA pass judgment on each claim.
Clearly, claims should be scientifically valid, truthful, not
misleading, and fairly represent the overall nutrition contribution
of a food in the diet; we also agree that claims should be strictly
enforced by FOA. Toward this end, we respectfully recommend that
FDA be directed to finish its rulemaking already begun in an
appropriate time frame.

Finally, the issue of national uniformity. Mr. Chairman, health
knows no borders. HWe have a national food supply system with
consumers on the West Coast eating the identical, nationally
marketed foods as their counterparts on the fast Coast. Congress,
in our judgment, should establish the policy on what health
information the food should bear, be it nutrient content or other
health information about a food.

sngress, not the states, should decide what diet and health
information should be on food marketed in interstate commerce.
Under this approach, however, FDA and the States should concurrently
enforce identical health information requirements. The absence of
labeling uriformity provisions makes this legislation unacceptab.e
to GMA. Mr. Chairman, we believe that the time 1s right to
establish a modernized, nationally unitorm food labeling policy. We
look forward to working with the committee to achieve that objective.

idv
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Senator METZENBAUM. As I understand the position of GMA, you
don’t support S. 1425, ard you also have some difficulties with the
Hatch bill. Is that correct?

Mr. GARDNER. We believe our difficulties with the Hatch bill are
more easily overcome than the difficulties we have with S. 1425,
sir.

Senator MrTziNBAUM. Thank you. I just wanted to be certain I
understood that.

Mr. George Burditt, of Burditt, Bowles and Radzius.

Mr. BURDITT. Mr. Chairmian, thank you very much for allowing
me to appear this morning. Actually, I have on two hats; I'll try to
wear them one at a time. The first one is for an association that
isn’t very often heard of in these halls. It is the Association of Food
and Drug Officials, which is the professional association of the
State anf also Federal and local food and drug 1ow enforcement of-
ficials. Now, quite obviously, I am an inaustry lawyer, not a
member of that association. I am only an associate member. But
the president of that association who this year is Edsel Moore of
Kentucky wrote me a letter and asked if I would make a statement -
for him this morning. Let me read you two aragraphs, if [ may, of
his letter, because it will spell it out, and the letter is attached to
my statement.

“Dear George, I understand that you are testifying at the hear-
ing on Senator Metzenbaum'’s labeling bill. I hope you can work
into your testimony some comments on the dedica commitment
of the Association of Food and Drug Officials to the concept of uni-
formity.

“Like all of my predecessors as president of AFDO, I am perscn-
all;’ committed to support and encourage uniformity between the
laws of the Unitod States and the laws of the several States and
among the laws of the several States. Indeed, AFDO’s slogan,
which appears on its banner ind on this letterhead, is ‘Uniformity
through cooperation and communication.’ ”’

Mr. Chairman, that position of uniformity by the Association of
Food and Drug Officials is one which has been taken for many
years. It is really based on three different interests, all of which
ccincide on this issue. The first is the interest of consumers, which
the panel which preceded us so articulately presented. We have a
very fluid society, and it is just as important for consumers in
Washington, the State of Washington, or California, or New York,
or Ohio, or Utah, or anywhere else to receive the same informa-
tion This can only be done if we have uniform legislation and reg-
ulation and policies.

The second reason for it is really the enforcement officials them
selves can do a much better job and be much more effective if they
are enforcing the same laws and regulations wherever they are.

And of course the third reason is that industry will be able to
comply better if industry knows what is expected in one State, in
all States, as well as in the United States, they can follow those
lines. Unfortunately over the last few years, we have drifted off
from that, and now industry is in a position .- >re they are not
sure what they have to do.

It is very important, and Mr. Chairman, you sk .ld be commend-
ed for your leadership in bringing this industry and the enforce-
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ment officials and consumers together in accomplishing that par-
pose through uniformity.

While I personally agree with all of those statements that I have
just made on behalf of the Association of Food and Drug Officials, I
did want this committee and particularly, Mr. Chairman, you to
know that the association itself, which is dedicated officials who
are devoting their lives to the protection of consumers, are very in-
terested in this issue of uniformity.

Now let me take off that hat and put on my own hat, which is an
industry lawyer. I represent firms who are facing these daily prob-
lems of how do they comply with the laws in their labeling require-
ments.

My comments, of course, I agree with virtually everything that
these three gentlemen have said with that hat on, but let me just
make two points. First of all, as to health claims, everybody be-
lieves, I think, that health claims of some kind should be allowed.
The question is what quantuin of proof do you need before you can
make a health claim. The rules aren’t very clear on that now, and
they need to be made clear.

Your bill, Mr. Chairman, makes a significant step in that direc-
tion by saying ‘“no significant scientific disagreement”. I think that
1s certainly a basis for doing it. I would prefer, Mr. Chairman, that
you take a positive approach to 1t; instead of saying “no significant
disagreement”, say that there is “significant scientific support’’ for
the claim. That lets an industry who has a peer-reviewed, pub-
lished study make a claim, and if the claim is 1ot supported by
that kind of evidence, it may not be made. There is never going to
be consensus among the scientists in this industry. If I have ever
learned anything in my 40 years of practicing food and drug laws,
1t is that scientists are as diverse on this as lawyers are. They are
all over the lot. But if this committee can establish a positive rule
of tetting the industry decide whether there is adequate scientific
support for a position, let them take it.

The other point that I would like to make goes to nutrition
claims, and that is the position which was taken at the very outset,
and certainly, Commissioner Young took—this is a very difficult
area. There 1s great complexity, and it is important for consumers
not to be misled by all kinds of different information, some of it
irrelevant, on the labels. I suggest that this is such a fast-moving
food technology field that the committee and consumers would be
better served to provide a bill which would let FDA keep current
as new developments come along, and they do come along—we
don't even know in 1939 what is going to he necessary or desirable
for consumers in 1990. I believe that an agency is better equipped
to do that. I was in the Illinois legislature for 8 years, and it is
hard for me to say that the legislature isn't omnipotent and omni-
scient on everything. But I really believe that in this particular cir-
cumstance that the legislative branch should yield to the adminis-
trative branch.

Thank you, Mr. Chairman.
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Senator METZENBAUM. Thank you very much, Mr. Burditt, and I
appreciate also your submitting the comments on behalf of the as-
sociation of State regulators. They call for uniformity; as you know,
our bill provides for uniformity. So we interpret that as being nei-
ther forward nor backward support for our legislation, and we
would be happy to include that gentleman’s letter in the record if
you want to have it in the record, but that is optional with you.

Mr. Burbritr. I would appreciate it, Senator, and it is attached to
my statement that has been submitted for the record.

Senator METZENBAUM. Thank you very much.

(The prepared statement of Mr. Burditt (with an attachment) fol-
lows:]
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PREPARED STATEMENT CF GEORGE M. BURDITT

Mr. Chairman and Members of the Committee:

Thank you for the opportunity to present testimony on the
proposed "Nutrition labeling and Education Act of 1989." This is
one of the most lmportant sublects facing our country, and all
three branches of government. It is obviously presumptuous of me
to thank you and congratulate you for entering this thicket, but
after forty years of practicing law in the private sector,
virtually exclusively in food and drug law, I join with many
others 1n expressing our appreciation to you for undertaking
consideration of the 1mportant subjects of nutrition labeling and

education.

Today, I am wearing a couple of hats. First, I am honored
to have been asked by E. Edsel Moore, this year’s president of
the Assoclation of Food and Drug Officials to convey to you
AFDO’s dedicated commitment to the concept of uniformity. AFDO
1s the professional association of state, federal and local food
and drug law enforcement officials. It was founded i1n 1897, and

for almost 100 years, through its members individually and
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collectively, has promoted consumer protection by helping to
assure the safet' and proper labeling of the American food
supply. For many years, AFDO’s slogan has been "Uniformity

Through Cooperation and Commurication."

Attached to these comments is a copy of Mr. Moore's letter
of October 20, 1989 to me asking me as an Assoc:ate Member of
AFDO, to say a few words on AFDO’s behalf on the issue of
uniformity between federal and state laws, and among state laws.

AFDO’s position 1s based on three primary factors:

1. Consumers are the chief beneficiary of uniformity.
Wwith the development of multi-state urban
complexes, and with the increasing mobility of the
American populace, consumers are entitled to be
able to count on the fact that their food is
equally safe anywhere 1n tne United States and
that food packages will give them the same
labeling wherever they live or move about the

country.

2. Law enforcement 1s quicker and more certain 1if
federal and state officials are enforcing uniform
» laws and regulations. The same ingredients should
be prohibited or permitted everywhere in the

cour.ry, the same names should be used for
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products, the same descriptors should be allowed
or disallowed, and the same labeling, particularly
nutrition labeling, should be required or

prohibited throughout the country.

3. Food manufacturers and labelers will know
precisely what 1s expected of them. There will be
no 1ncentive to take advantage of different laws,
regulations or enforcement policies between the
federal government and an 1individual state, or

among the states.

Of course hanging over all of this issue of uniformity like
a black cloud 1s Curope’s comprehensive move toward uniformity in
1992. Having experienced the detriments of diverse laws and
regulations, and sensing the benefits of uniformity, the European
Community is moving toward uniformity. How strange 1t would be
if the United States, having enjoyed the benefits of uniformity,
would suddenly go the other direction and balkanize our food

labeling policies.

So, Mr. chairman, 1in behalf of the Association of Food and

Drug Officials, I uige uniformity in our labeling laws.

s
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Now, M». Chairman, I would like to put on the hat that I
have worn for many years, the hat of a lawyer who has represented
various segments of the food industry almost full time since I
was admitted to ti.» bar. 1In that capacity, I have seen all kinds
of fads come and go, have worked frequently with, and
ozcasionally against, fedeiral and state officials on labeling
matters, have seen standards of identity totter from their
pedestal of sanctity, have helped from the legal side in the
development of foods for special segments of our population like
infants and children and have seen the burgeoning use of

descriptors like "low" and "light."

All of those 1ssues, and of course many others need to be
addressed by Congress, by the executive branch and perhaps
eventually by the judicial branch. Since I have taught food and
drug law at Northwestern University School of Law for about a
quarter of a century, I hope you will excuse, Mr. Chairman, 1f I
make some observations which may sound pedantic but they are also

based on my personal experience.

Foo. technology 1s a rapidly advancing science to the great
benefit of consumers. Statutory enactments and regulatory
promulgations must be crafted to avoid freezing into our body of
law ri1gid concepts which may soon be outmoded by advances in food
science. with that lmportant concept i1n mind, let me give some

examples:
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1. Standards

Standards of identity, quality and fill of container were
authorized by the 1938 Act, and 1n general have provided
consumers with assurance of nutrition, constant uniformity and
appropriate lahelirg. The Hale Amendment facilitated the
procedure for changing standards, but consumer groups and
industry alike shudder at the prospect of trying to persuade FDA
to make appropriate amendments. 1 urge the Congress to establish
an Adviso.y Committee representing consumers, the food industry
and the appropriate fields of science to assist FDA 1n making
certain that standards are kept current with consumer needs and
new developments in food technology. Concepts like the alternate
make-procedure clause 1n most of the cheese standards, and the
allowance of "safe and suitable" ingredients, permit industry to

utilize scientific advances for the benefit of consumers.

2. Nutrition Labeling

Nutrition labeling obviously needs attention and, in my

opinion, should be made mandatory. The key questions of course

rules. Let me address those 1ssues separately.
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What should be made mandatory depends on the advice of
experts 1n food technology, nutrition and food safety. It is a
masterpiece of understatement to say that the experts are not in
agreement at any point in time, and that their views change over
a period of time. Therefore I urge the Congress to adopt broad
policies enabling the experts within the federal agencies, 1n
consultation with experts in academia and the food industry, to
take advantage of developing technology and new discoveries, all
to the benefit of consumers. The Advisory Committee could
perform this function. That is the best way to determine what

should be included 1in nutrition labeling.

Who should make those determinations is an equally i1mportant
matter. From my eight years in the Illinois legislature, I am
fully aware of the temptations of a legislator to make the
decisions directly. Congress, because 1its range of
responsibilities 1s far greater than a state legislatures’,
necessarily cannot be omniscient in all of the nultitude of
fields of legislative endeavor. Nor can legislative bodies
usually act sufficiently quickly to utilize new developments.
For that reason, I urge the Congress to set forth clear and
unambiguous guidelines, but to leave implementation of the
policies to the agencies, particularly FDA in the case of food

safety, nutrition labeling and health messages.
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Whoever determines what should be included in nutrition

labeling should bear several concepts in mind:

a. Confusion will result if too tachnical or too much

information is required.

b. The special nutritional needs of infants and children

must be considered.

c. Future changes are 1inevitable as ¥nowledge unfolds.
For these reasons I urge Congress to designate FDA as

the who to prescribe specific rules.

The question of who also involves the states. State
legislatures should clearly not be involved in establishing
nutrition labeling requirements, nor in my opinion should state
administrative agencies. State lawmakers and administrators are
subject to too many local pressures not necessarily beneficial to
consumers. Therefore, Congress and FDA should set the
requirements on nutrition labeling which must be followed
throughout the country. An escape clause in case a state has a
particular problem might be justified if the federal agency

approves.
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3. Health Messages

Health messages must be addressed by Congress and the
agencies. We know far more now about the importance of food to
health than we did when the Act was originally passed in 1938.
Again the questions are what should be required and who should do
the requiring. 1In addition, the quantum of proof necessary to

justify a health message must be addressed.

Unfortunately, the scientists are not in agreemen as to
what should be required in the interest of consumer health and
information. Mr. Chaiiman, I am sure your files are full of
conflicting views, and views with differing emphasis, expressed
by scientists of equal competence. These views are changing
almost on a daily basis. No one can say that what appears to be

apprupriate in 1989 will continue to be appropriate even in 1990.

That of course leads directly to the guestion as to who
should do the requiring. Under these circumstances, for
Congress, and a for.iori for state legislatures, to do the
recuiring I submit would be a mistake. Rather, Congress should
lay down clear rules for administrative agencies to follow as
science develops. Experience tells us, however, that Congress
should establish explicit time constraints on FDA, and should
monitor FDA'’s implementation of the national mandate. And in the

interest of consumers, to assist those members of industry who
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are seeking federal guidance, and above all in the interest of
uniformity, please give FDA a short string! FDA can act
expeditiously and efficiently, as they did in the tamper
resistant packaging regulation, and rules on health messages are

critically needed now.

As to the quantum of proof needed to justify a health cla.m,
again I urge Congress to establish a guideline. But the
guideline deserves careful attention. If the guideline is
"consensus," I suggest that consumers may never get the benefit
of health messages. At the other extreme, if health messages
justified by a single in-house study are authorized, confusion
will proliferate and consumer confusion will abound. I suggest
that Congress prescribz a middle course, authorizing the approval
of health messages based on peer-reviewed publiched studies.
Exnlicit terms governing the quantum of proof necessary should be

established by FDA, again with a tight time line.

In no area is national uniformity more important than in
health messages. A health message supported by published, peer-
reviewed studies is equally important to consumers in Ohio,
Texas, Utah or any other state. The Congress should require

uniformity on this issue.
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4. Safety

Americans in every state are entitled to a uniform assurance
of safety. To allow one state to impose special safety rules
based on the whi of a local interest group is sheer folly. It
implies that consumers in the other 49 states are not entitled to
the same Assurance of safety. It implies that the federal
government and the other 49 states are not concerned about the
safety of their citizens. It undermines consumer confidence in
the Congress, state legislatures, federal and state
administrative agencies, and indeed in our entire system of
assuring the safety of the American food supply. With all of the
effort that Congress, FDA, USDA and other federal agencies have
expended to assure safety, it is unfortunate that dedicated but
nisguided local organizations are attempting to undermine public
confidence in the national effort. Congress should put a
peremptory end to such efforts by preempting any state or local
safety labeling requirements which are in addition to or

different than federal requirements.

M. Chairman, thank you for your courtesy in permitting me

to testify before you today.

11/13/89
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Association of Food and Drug Officials - RECEWZZ . 34339\

PO BOY 325 YORK PA 15402 0405 (1% U5 1888

October 20, 1989 Reph to £ EDSEL MOORE
Prevdent

Daivon of Radiation & Produd Safety

275 € Main Street

eankforl, KY 30621

502y 564 4537
George Burditt

Burditt, Bowles & Radzius, Chartered
333 West wWacker Drive

Suite 1900

Chicago. 1L 60606 1218

Dear George:

1 understand that you are testifying at the hearing on Senator
Metzenbaum's labelinyg bill 1 hope Ycu can work into your
testimony some comments on the dedicat.d Commitment of the
Assoclation of Food and Drug Officials to the concept of
uniformity

Like all of my predecessors as President of AFDO. 1 am
personally committed to support and encourage uniformity between
the laws of the United States and the lawve of the several states.
and among the laws of the several states Indeed, ArDO's sloqun,
which appears on 1tg banner and on this letterhead, is "uUniformity
Through Cooperation and Communication."

AFDO may very well have comments on the substantive pottions
of the Metzenbaum bill, but at the hearing the point 1 would
greatly appreciate your stressing is our interest in uniformity.
You have been an associate member of AFDO for about as long as
anyone has, and have been chairman of our AssocCilate Member
Committee three times  Your AFDO knowledge and experience clearly
qualify you to advise Senator Metzenbaum and his colleagues as to
the rationale for our interest in uniformity

E Edsel Moore
President

EEM/ng

QUTHE ANNUAL CONFERENCE = J8 NE 23 27 1990 « DENVER (O -
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Senator MrTZENBAUM. Let me ask a few questions—and I appre-
ci~*e the coments of each of the witnesses.

1 there or is there not a feeling by many in the food industry
that the whole question of Jabeling has gotten out-of-hand and that
claims have gone too far? You have seen some of the claims here
today.

Here is one that I got a kick out of. This is a Sara Lee strawber-
ry cheesecake—Ilooks pretty good, as a matter of fact—which says,
“Surprise—only 200 calories per serving”. That sounds pretty good.
But then, if you look at the serving size information which is to be
found elsewhere, it tel's you there are 10 slices in the pie. So for
thle{ 200 calories, you get this little, tiny piece of strawberr' cheese-
cake.

Now, frankly, I am no" a big eater, but that is a pretty small
serving size for the 200 calories. I just wonder whether you in your
experience haven’t seen a number of these misleadin representa-
tions, and don’t you feel there is a need for us to (Ifo something
about that?

Mr. TieroN. Mr Chairman, I would start the comment on that. I
think everybody can find lots of examples of foods that their label-
ing couid be improved. There is no question about that, and we are
supportive of some changes in that regard.

I guess our major concern, however, is that we don’t throw out
the baby with the bath water, because we believe that there are a
number of things that are currently good about our nutrition label-
ing scheme, and we want to make sure that those are maintained.

For example, we are concerned that lowfat cottage cheese—a
standardized food, prescribed by the Food and Drug Adminstra-
tion, has been on the market for many, many years. It is a product
that has about 1 gram of fat, has less than 5 milligrams of choles-
terol, but it might be slightly high on the sodium side. We are con-
cerned that under the stringent requirements of the legislation as
you have drafted it that that nutritious food—and I think every-
body would agree that it is a nutritious food—might not be able to
stay on the market. We think that we may be going too far in
trying to correct some of the problems that easily you can identify;
certain areas, you can identify, but others you may need to take
another ook at.

Senator MEeTzeNBAUM. Well, Mr. Tipton, I think you are sort of
makirg the case that I have made all along. For years, I have been
saying to the industry, “Come, let us reszson together and let us
work tins out,” and we have spent untold number of hours doing
that. I remember talking with Mr. Georee Cook of the Grocery
Manufacturers Assoc .tion and saying ear.y on let's see if we can't
work this out.

Now, we don't take any adamant position. We don’t think we are
very obdurate. We think the bill represents that fact. But I have to
say to you that we are concerned about the very point you make. I
think that not all par!s of the industry, because as you well know,
some segments of the industry have indicated a willingness to sup-
port our legislation and at the appropriate time, we will be discuss-
ing that publicly. I've been around this Senate long enough, and
when I sat on the legislature many yoars ago and then subsequent-
ly as a lob*,ist, I pretty weli learned the best iegislation comes
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about when those who are affected negotiate with those who are
pushing the legislation. Both groups can then try to work out an
efficacious manner of passing the bill. Otherwise, you win some
and you lose some. And I know of no better example than what has
occurred with respect to labor legislation. When we passed the
Wagner Act originally, the pendulum was way over here. Then
subsequently, we moved over to the Landrum-Griffin bill and the
Taft-Hartley Act, and we moved in the opposite manner—probably
somewhere in between is where the legislation should have been.

So we think that there is a pretty good sense of movement on
this subject of food labeling today. We think the Food and Drug
Acministration recognizes that movement. We are aware of the
fact that OMB is less than supportive of legislation. But I would
say to the industry that the American people are demanding some-
thing, and if they don't get it this way, they’ll go to the initiative.
In my own State of Ohio the initiative is pen, and I'm certain the
initiative is open in other places in this country. We wnow that
California has used the initiative quite often.

I would just say to you that we are not looking to do anything to
harm the food industry. We are proud of the food industry in this
country. But we think that there needs to be some movement on
the part of the food industry to work with us, work with Senator
Hatch as well as myself, to come up with a bill that you can live
with, but that will meet the demands of the American people.
Every poll that you take indicates the American people want to
know more about what they are ingesting. They are concerned
about their health, they are concerned about the food that they
eat. And when the door is open, and when Senators are saying,
“Come, let's work together,” and there is a kind of obdurate posi-
tion that, “No—we won't do it unless you preempt the matter of
safety and preempt the California law ‘- that area,” we think you
are mixing apples and oranges. The two are not in the same box
Unless you go forward to have food safety legislation as well as
other safety aspects—pesticide safety—you can’t expect this bill to
soive the problem that some of you are experiencing in California.
I can’t say it much more strongly than that.

We think it is time to change your position. You might beat us
this week, this month, this year, but we will be back, and so will
the people of the country; they will not be slowed down; they are
demanding action. Mr. Gardner.

Mr. GARDNER. If I could take just 2 minutes, Senator Metz-
enbaum, because you mentioned Mr. Cook, who happens to be my
boss, I thought I might insert a word or two.

We have been willing to come and negotiate on food labeling,
and indeed have done so and remain willing to do that. The ques-
tion of health claims is one . it was somewhat of a late-add to the
issue agenda, and I don’t think we have had an adequate opportu-
nity to fully explore that——

Senator METzENBAUM. Excuse me. What question was the late-
add, did you say?

Mr. GARDNER. Health claims. We have not had an adequate op-
portunity to explore that with your staff, and we look forward to
doing that.
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I do feel that on the question of uniformity--people can differ on
this interpretation, sir—but we think there is an artificial distinc-
tion being made between food safety and nutrition labeling. The
nutrition labeling bill is designed to be a health promotion meas-
ure, and so too are warnings that California and other States are
interested in putting on food labels.

The whole question is the common denominator of health. The
Cancer Society was here this morning to speak in behalf of the bill
because they believe that nutrition information will help prevent
some forms of cancer. If cancer is a cause for putting warnings on
food, that is a health issue. So that is where we are coming from
when we look at the bill that is designed to modernize food labeling
requirements. That bill is a health bill, and we believe that all
health information that appears on the label should be made na-
tionally uniform in its requirement. That is the essence of our view
on that. Thank you.

Mr. Capy. Senator, if I could just add a little bit to that, in my
opening statement I talked about a national food policy, and 1
think it is time that we had a national food labeling policy.

I don’t think we need patchwork legislation. If you have got two
or three pieces of legislation that are addressing the same subject—
and when I am talking about the same subject, I'm talking about
the package that you have held up, or other packages—the con-
sumer looks at that package as a totality. They don't break it out
in terms of this is a nutrition labeling bill, this is a safety bill, this
is a food warning bill; what am I going to do in California versus
when I spend time elsewhere, like my mother with me in Virginia?

Why do we have to make this distinction? I have heard the argu-
ments, and I have not been swayed at all by any of them that say
that there should be a difference between nutritional labeling and
food safety warnings. I think we need to take this time where we
are right now to try to take care of this. If it is going to be thor-
ough legislation, then it ought to be all-encompassing and address
what is totally on that package and not half a loaf, which I think is
where we are going right now.

Additionally, I think that there has to be some flexibility, sir, be-
cause as you know, you pass legislation now; as was mentioned ear-
lier, 2or 3 years from now, things change, and we can’t keep going
back to the drawing board. I think we should not cut the regula-
tory process out. We lLiave a regulatory system that has been devel-
oped over the years, and I think we ought to let it work.

As far as negotiations are concerned, sir, we stand ready to sit
down and talk with you, along with the other food groups here,
with the FDA, and with Senator Hatch. I think we ought to not
discount his input into this bill and into this process, and I think
we ought to sit down—we are willing to sit down and talk about it.

Senator MerzENBaUM. We don’t discount Senator Hatch’s input.

Mr. Capy. I didn’t say that. I said in the overall framework, I
think we ought to make sure it is included in our discussions, sir.

Senator METZENBAUM. I think my staff is marrying some of his
staff, they spend so much time back and forth together.

Mr. Capy. Well, that’s good. [Laughter.]

Senator METZENBAUM. And his office is right across from mine,
so we work together very closely.

j:‘ R r;1
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Mr. Capy. Thank you. Thank you for your time, sir.

Senator METZENBAUM. I'd say to you that the door is open to you.
We want to pass a bill, we expect to pass a bill. We are going to
give it a full court press, and if you have some points that make
some validity, we are willing to listen to them.

Mr. Capy. I'd like to just clarify two things, and I don’t want to
get into a controversy, but there was a statement made by a previ-
ous witness, and I'm riot going to get into an argument about it,
but I do want to make a point of clarification for the record.

Mr. Silverglade talked about 25 percent of cans are lead soldered,
and children among others suffer blood poisoning from lead that
leaks into food cans. My position on that, sir, is that that just is not
true, and if we are going to discuss that type of thing here, we
ought to be able to provide proof for what we're talking about and
not just statements and walk away. Thank you, sir.

Senator MErzENBAUM. Thank you very much, and certainly, Mr.
Silverglade had the right to make his comment and you have the
right to refute it, but we don’t mcaitor what people say before the
committee.

Mr. Burpirr. Mr. Chairman, your statement that this is a fast-
moving technological field with changes coming along all the time
leads me to two conclusions. One is that the agencies ought to be
making the decision to keeo current with that. The second one is
that certainly on food safety issues, the Congress ought to preempt
the field so that when these changes come along, they will be taken
care of nationally and not on an ad hoc basis from State to State,
with 50 different rules. That just can’t be handled by our country.

Senator MeTzenBaum. Well, Mr. Burditt, you are aware of the
fact that Dr. Young did put into the record the letter from OMB
with reference to the matter of preemption——

Mr. BurpiTr. Yes.

Senator METZENBAUM [continuing]. And making it very clear the
administration does not support preemption. Now, I've got enough
of a problem getting this bill through the Congress without trying
to find a way to take on the President as well, and I think that we
have to be realistic. It is nice to say preemption, but the adminis-
tration says categorically that they do not support preemption.

Mr. GArRDNER. That letter, Mr. Chairman, is quite a bit older
than the President’s current position. I suggest that that has been
revised by events. The President’s statement on pesticide residues
that was just issued 10 days ago took a position in favor of preemp-
tion of States. So I think that that letter is a little out-of-date, sir.

Senator METZENBAUM. I think his position is that if a standard is
set up that he favors preemption. But we are not setting up a
standard in that respect. But we'll be happy to explore all these
issues with you promptly. Yesterday was too late. Let's move for-
ward.

[Additional statements and material submitted for the record
follow:]
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PREPARED STATEMENT OF THE AMERICAN ACADEMY OF PEDIATRICS

The American Academy of Pediatrics strongly favors nutrition
labeling of as many foods as possible, including foods for
children under the age of two. Parents need information to
make wise food choices for their children. Food labels offer
an excellent opportunity to have such information available
at the time of purchase.

Fhe labels should list the content of protein, fat,
carbohydrates, (the energy nutrients) as a percent of
calories in the food, in addition to identifying the grams
per serving. Tie major constituents of fats, namely
saturated, monosaturated, and polyunsaturated fatty acids
should be stated. Any additive or preservative that may
contribute calories to the food should be identified on the
label. When there 18 more than one serving per container,
the number of servings should be clearly displayed.

A second issue of concern to the Academy is the use of health
messages or health claims on foods. We oppose the placement
of health messages or health related claims on foods. Health
messages based on clinical data obtained from the adult
population could be inappropr:iate, even harmful for children.
The nutritional needs of children differ, sometimes markedly
from those of adults. However, once infants graduate from a
diet of baby foods the foods they are served are generally
the same as what other family membe-s are eating. The
proposals allowing generic health claims do not reflect this
reality.

In addition, health messages often nighlight only one
1ngredient in a food item, without prcviding full disclosure
of the nutritional value of other ingredients. Nutrition and
health are too complex and multifaceted to be reduced to one
line cues.

We are also concerned that promotional competition will lead
to abuses which could have adverse effects on consumers,
particularly children. Examples include publication of
dietary information before the information is scientifically
validated anJu advertisement of foods fortified with nutrients
that may not be beneficial.

Comprehensive labeling of foods is an important, useful
vehicle for educating the public. Labels on as many foods as
possible provide an excellent opportunity for food
manufacturers to inform rather than persuade consumers of the
value of their product.

November 7, 1989
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PREPARED STATEMENT OF THE SNACK FOOD ASSOCIATION

The Snack Food Association (*SFA” or the
"Association®) 1s pleased to present its views for the Record
on S. 1425, The Nutrition Labeling and Education Act of 1989.
The Assoc:iation 1S a non-profit international trade association
representing over 480 domestic manufacturers and suppliers
1involved in the making and distribution of more than 95 percent
of the snacks made from vegetables, grains, fruits, meats, and
nuts consumed 1i1n the United States. Although there are
corporate giants 11n our :ndustry, the majority of our member
companies are moderately small, family-owned, regional
businesses.

The Association Supports nutrition labeling. Over 90
percent of our snack products (based on a percentage of sales)
carry a nutrition panel accsrding to the FDA's Food Label &
Package Survey (1988). SFA supports current efforts to
modernize the nutrition panel. The Association believes the
nutrition label should provide nutrient 1information that 1s
useful, scientifically accurate and responsible. The
Association believes that the current format 1S complex,
outdated and too rigid.

§. 1425 requires that the labels of packaged food
products subject to the jurisdiction of the Food and Drug
Administratior. disclose the amount of total fat, saturated fat,
unsaturated fat, cholesterol, sodium, total carbohydrates,
complex carbohydrates, sugar, total protein, d:ietary fiber,
total calories, fat calories and sSaturated fat calor:es per

serving or other customarily used unmit of measure, which may

-1 -

17v




kAl

O

ERIC

Aruitoxt provided by Eic:

167

not be appropriate for all foods. For example, dietary fiber
would not be expected to be labeled i1n such products as cheese
and mlk, but would be appropriate for cereals and vegetables.
Thus some degree of nutrition labeling flexibility is desirable.

The Association supports mandated labeling for
“macro-nutrients”® (i.e., calories, protein, total fat and
carbohydrates) when combined with uniformity of health, safety
and nutrition information. SFA supports voluntary labeling of
“micro-nutrients® (1.e., vitamins, and other nutrients).

We feel that the multiple labeling of fat, which would
be required 1f this bill were passed, would be confusing and
unnecessary. Multiple labeling would result from the two
methods required in the bill itself, which are, the labeling of
the number of calories derived fr. . fat and saturated fat per
serving ang the grams of fat, saturated fat and unsaturated fat
per serving, plus the requirement under current regulations
that the percentage of calories per serving derived from fat be
disclosed. We support the requirement of labeling grams per
serving of total fat only. The latter method (grams per
serving) is the most useful to track the total daily intake of
fat.

Revisions to the nutrition label should not iaclude
the percentage of calories from fat or saturated fat. Such

labeling can only be used relative to the total dietary intake
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of fat 1n planning complete diets. This type of labeling
shifts the emphasis from the total diet to individual foods and
facilitates the 1nappropriate designatiicn of "good foods and
bad foods.” Certain foods, such as lean meats, poultry, and
cheese contain a substantial portion of their total energy as
fat. However, these foods, representing two of the four basic
fcod groups, are important contributors of other nutrients
essential to a balanced diet. Reduction in the intake of these
products because Of a desire not to eat any foods containing
more than 30 percent of calories from fat, could result ain
micronutrient deficiencaes. Additionally, percent of caloraies
cannot be added, but grams of fat may be added to reflect the
total daily intake of fat.

$.1425 presents an attempt, among other things, to
better educate the consumer regarding consumption of Saturated
and unsaturated fatty acaids. Yet, meat, poultry and dairy
products, which contribute approximately 60 percent of the
saturated fats in the total diet, are not covered by this
legislation. The Snack Food Association believes, 1in the
absence of a consensus Of c¢pinion regarding the benefits and
detriments of the consumption of specific fatty acids, that the
information required by this bill overemphasizes the fat
content of packaged food products and is too complicated for

the average consumer. while food manufacturers welcome a
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knowledgeable and fully informed consumer. we are alarmed by
the potential distortion in buying decisions made possible by a
lack of consumer education on the labeling 1ssues addressed 1n
S 1425.

We believe a major goal of the legislation 1s to
simplify the nutrition label and provide 1nformation most
important to the health of consumers. The inclusion of complex
carbohydrates, sugar and fiber Jdeclarations for all foods
covered by this Act would provide 1little useful 1nformation.
Moreover, the 1link between chronic disease and these nutrients
1s scientifically less definitive, Unless a claim 1s made
regarding these nutrients, we do not support their mandatory
labeling.

We do not agree with the requirement in the bill that
the serving size be expressed i1n terms of a "common household
measure”. This 1s unnecessarily restrictive and could result,
1n  some 1nstances, 1n serving si1ze 1nformation which 1s not
useful. Instead, 1t should be expressed 1n a common,,
convenient measure appropriate to the food and suitable for
consumption as part of a meal. For example, a serving of chips
can be determined by specifying the actual number of chips in a
serving (i.e., one serving equals 16 chips). Clearly, a cup of
chips, although a common household measure, 1s inappropriate,
The chip count aliows consumers to compare "like foods™ and to

visualize the actual serving of the snack product.
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With respect tO0 the “nutrient content” and “disease
prevention claims” provisions of the Dbill, SFA Dbelieves that
health claims and product descriptors are a viable and useful
methods for manufacturers to convey information to consumers
about their products. SFA supports the establishment, by a
certain date, of heaith claim guidelines by the FDA through the
federal regulatory process. We support the reasonable
standardization and definition of product descriptors. In
addition, care should be taken not to confuse or link product
descriptors with health claims. Product descriptors provide
factual content 1i1nformation, they do not claim health or
medical benefits. Both the health claims guidelines and
definitions of product descriptors would have to be supported
by sound scientific bases.

The "Claims™ section of the bill as currently written,
wouid have a major detrimental effect on the development of
more nutritious foods. Food producers are not going to develop
more healthful products 1f they can't use terms to market the
characteristics of the product that they've been able to
improve. For example, 1f a company develops a product that 1s
significantly lower 1in fat, calories, or cholesterol, 1t
couldn't use product descriptors on the lak2l unless all the
nutritional components of the product were deemed not to
“increase the risk of disease or health related condition which

1s diet related.”

-5 -
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In effect, this means that 1f a manufacturer cannot
develop @ “perfect” nutritional product, then i{ cannot make
any statement on the label regarding the opositive nutritional
value of any aspect ¢f the product. For example, 1f a company
makes a one-third less oil potato chip that 15 also
cholesterol-free , 1t would not he permitted to describe those
characteristics 1f the Secretary deemed the chips to be
moderately high 1n sodium. The fact that a form of a prnduct
(normally high in fat, i1n this example) 1s available with less
o1l and no cholesterol :s important information for the
consumer to XKnow.

Finally, SFA would like to comment on the matter of
national uniformity and label standardizetion. Presently,
state governments are asserting authority to establish food
labeling requiremerts for FDA-regulated products that are more
restrictive than the federal requirements. This authority
threatens the existence of a uniform focd label. To provide
consumers with helpful 1nformation about the content and
nutritional value of a food product, a national standard for
food 1labeling must be established and the authority for
governing the food label must lie with the FDA. This authoraity
should mirror USDA's ctatutory authority for USDA-reqgulated
products.

The Association believes that consumers and food

manufacturers support the standardication of labeling laws on a
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national |Dbasis. 3rA supports labeling standards that are

national in scope and uniform in application. We oppose the

continuation of the existence of state laws that threaten to
disrupt the distribution of food products in interstate
commerce.

The "uniformity” provisions of this bill are limited.
They do not preempt all state requirements on food labeling
matters now addressed in the FFDCA. Furthermore, the bill
permits state enforcement Oof its provisions. Enforcement by
State Attorneys General will lead to varying ainterpretations
from state to state. Food manufacturers can comply with
consistent application of the federal regulations by FDA, but
not with conflicting, state-by-state requirements for food
labeling.

Health recognizes no borders. We have a national food
supply system with consumers on the wWest Coast eating
1dentical, nationally-marketed foods as their counterparts on
the East Coast. Congress, not the states, should decide what
diet and health information should be on food marketed in
interstate commerce.

The Snack Food Association supports efforts to
determine what information is truly important t5 an informed
food purchasing decision, and how best to present that

infoermation. We ask that in  this process, Congress remain
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sensitive to the ramifications to industry in providing the
desired information. AS a general proposition, we urge that,
before enacting any specific labeling requirements for the food
industry, Congress thoroughly examine the extent of this
1industry's and other food manufacturers' cooperation 1n
consumer education and in voluntary informational labeling.

We appreciate this opportunity to share our views
concerning this important legislation and 1look forward to
working together in providing information consumers view as

important i1n making informed purchase decisions.
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E¥ ©CUTIVE SUMMARY

Health authonties have reached a consensus that our diet contnbutes heavily to the
leading causes of deatk. 1n this country today - ca-diovascuiar diseases and cancer The
Surgeon General, the National Academy of Sciences, the Department of Health and
Human Services and numerous other authorities all agree that by changing our diets, we
can sharply reduce our nsks of these diseases which take lives of hundreds of
thousands Americans each year and cost tens of billions *  ollars annually.

The changes Americans must make in their diets are Jear. Health authornities
advise that we consume less fat, saturated fat, cholesterol, and sodium, and that we eat
more of the foods that are rich in starch and dietary fiber. Surveys taken by FDA and
athers show that a majonty of Americans know about much of this advice arnd are striving to
follow u However, FDA surveys also suggest that current food labeling pra . 5 and
regulatory policies thwart efforts by consumers to actually follow this advice when choosing
particulur foods

The Problem

Most labeling problems that pre 1t consumers from following the advice of health
dauthonties 1 modify therr diets fall into three areas

1 Lach of Usctul Nutrinon Information

Only about haif of all food labels disclose nutrition information, and those that do
so are not : .quired to hist many of the nutrients that authonties consider most critical®
saturated fat, cholesterol, starch, and fiber. Furthermore, the current labehng formar does
not enable consumers to quickly grasp the significance of the information histed

2 Musleading Nutnation and Health Claims

Manufacturers use nutntion and health claims on the front of food packages to
attract shoppers These claims often are based on nutntionally-obsolete regulatory
stndards, ot are not defined by regulation at all. Major offenders include claimis such s
‘10% vegetable oil,” "high fiber,” light” and "natural,® as well as claims that a food can
actually help reduce the nsk of specific discases

3 lucomriete. Uncicar Ingrzdient Intorration

Contrary to what most people beleve, ingredient hists are not always required to
Intthe exact ingredients of a food Furthermore, the quantities of major ingredients are
not disclosed  In addition, the information disclosed is often provided in formats that are
hatd to read

S R
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Real | Legislative Faib

Over the last decade, consumer and health groups have called upon the Food and
Drug Admunistration, the Department of Agnculture (which regulates egg, meat, and
poultry product labelirg) and the Bureau of Alcohol, Tobacco and Firearms (which
regulates alcohohc beverage labeling) to address these problems, In some areas, the
agencies have failed to keep labehng regulations up to date with nutritional findings, in
others, they have promulgated regulat.ons that are inconsistent with cach other; in others
«ull, they have completely neglected requests for reform. Recently, however, even FDA
Commussioner Frank Young, M D., has conceded that current food labels are “almost
uninte higible” and that labeling policies arz in drastic need of change.

Duning this period of regulatory neglect, Congress has failed to pass comprehensive
food labehny reform legislauon. Natrower labehing bills have been introduced 1n recent
«essions of Congress and comprehensive food labeling legislation may be considered by

Congress 1 1989

Recommendations

Reform in these major areas of food labeling are neceded The human 21d
cwonotn'e benefits from these reforms - additional years of productive hfe and reduced
medical expenses -+ dwarf the implementation costs to ndustry and government  These

reconumendations thus make seme economically as well as from the standpoint of pubhic health

1 Mandatory Nutrition Infermation. Improved Forme

« Require labels of all processed foods to disclose the amounts of hey nutnents
related to major pubhic hezith problems, calones, total fat, saturates! fat, cholesterol,
wodium, total carbolydrate, starch, sugars. and dietary fiber.

o Appomnt a broadly representative advisory commattee to recommend to FDA 4
labeling format that will clearly highlght a food's strengths and weaknesses in these hey
nutrients, enabling consumers to use the nformaton 1n choosing a typical daily dict

2 Standards for Labehng Claims
« Require regulatory agencies to set standards for all nutntion and health claims

o For heaith claims, require that claims be supported by a consensus of scientific
opinion, that sigmificant nutritional drawbacks be disclosed, and that the diet-disease
relationship be recognized by the Public Health Service as a significant problent for the

average Amernican
3 Lmproved Ingredient Labeliog

« Require that all ingre Jients, as well as pereentages of major ingredients, be hited
on ] foods 1 a format recommended by the advisory commattee *

ell, Stalf Attorncy; Bruce Sibverglade, Director of Legal Affairs

* Thus report was prepared by Charles P Mich
and Boanie F Licbmaa, Director of Nutriion
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PART I: INTRODUCTION

Diet-related disease takes an enormous toll on our society. Last year, The Surgeon
; on Nu noted that dietary factors play a "promnent
role 1n five of the ten leading causes of death for Americans,” including the top two’
cardiovascular disease and cancer Based on saientific evidence that the Surgeon General
called "even more umpressive than that for tobacco and health™ (at the ume of the Surgeon
General's 1964 landmark report on smoking), his new report concludes that:

For the two cut of three adult Americans who do not smoke
and do not drnink excessively. one personal choice seems to
nfluence long-term health prospects more than any other
what we eat’

Expert Consensus

This impressive scientific evidence has produced a consensus among health
authorities that American diets are too high n fat, saturated fat, cholesteroi, sodium, and
calones, and too lrv 1n complex carbohydrates, starch, and fiber Furthermore, healih

authorities agree that the typical Amencan diet increases the risks of coronary heart
disease, high blood pressure. stroke. diabetes, obesity, and some forms of cancer

Fortunately, these same :uthontes have also reached a consensus that Amencans
can cut their risks of these disea. es by eating less fat, saturated fat, cholesterol, and
sodium, and by consuming more o1 $h= foods that are rich in complex carbohydrates.
Since 1980, the U.S. Department of Health and Human Services (HHS) and Department
of Agniculture (USDA) have recommended that Americans "avoid too much” fat,
caturated fat, cholesterol, sodium, and sugar and "eat foods w.h adequate starch and
fiber,” n Dietary Guidehines for Amenicans, the official nutri 1onal advice of the federal
government.! Stmilar recommendations have been made br leading health orgamzations

‘us Departmeot of Health and Human Services, Pubhic Health Service, The Surgeon General's Report
(1988), "Message from the Surgeon General” and p 1

% HHS and USDA, Futntion and Your Health, Dictary Guidchacs for Amencans (Home and Garden
Bullcun No 232, Sccond Edition, 1985)




such as th. American Heart Assoqation’ and the American Cancer Society.* These
recommendations have most :ecently been reaffirmed by the ¥ .
by the National Academy of Seiences/National Research Council's (NAS/ NRC) 1988
report, Designing Foods, and by the NAS/NRC's 1989 report, Dict and Health.

Labeling Chaos
Unfortunately, conscientious efforts by millions of Amenicans to follow this advice
are often stymued by inadequate disclosures and musleading claims on food labels.

®  Nutrition information (usually optional under current law) appears on only
about half of processes foods. Those focds that are labeled generally omat
informaton on criticar nutnents such as fiber, cholesterol, and saturated fat,
and are cluttered with information about several nutnents that do not play a
major role in diet-related disease.

Popular, seductive claims such as "lite” and "natural” are used deceptively n
food fabe:s and mislead consumers as to the nutnitional value of foods.

Nutnitton and ingredient information is displayed 1n a confustng format that
docs not lighlight the information that public health suthorities constder
most important.

As a result, consumers find 1t difficult to shop for nutrittous foods and to follow the
advice of health authonittes to modify therr drets.

Regulatory Failure

Traditionally, the Food and Drug Administration (FDA) has had primary
responsibility for regulating food labeling  However, duning the 1980, as the public health
consensus on diet and disease sohdified, FDA abdicated this responsibihty. During (his

’ Amcrnican Heart Assoaabon,
s.01a08 and Health Profcsuonals B op (1988), printed
n Gircylation, Vol. 77, No 3 (1968)
¢ Amencan Cancer Soacty,

Special Repord (1984), prunted m Ca-A Cageer Journal for Chiciags, Vol 34, No 2(1984)

* Committee on Drct and Health, Food and Nutntion Board, Commusuion on Life Saiences, National
Rescarch Counal, Dict s0d Heakh. Implications for Reducine & (National Academy
Press, 1989), Commuttee oo Technologacal Optsons 10 | P the Ni ! Attnib of Ammal Products,
Board on Agnculture, Natiooal Rescarch Counail, Designing Toods (Nationat Academy Press, 1988)
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penod, the agency 1ssued only one major new regulation (sodium labeling) designed to
update the nutrition label.

Furthermore, enforcement actions against misleading nutntion claims decreased.
Numerous calls by public health orgamzations, consumer groups, state government
officials, and even some memvers of the food industry for enforcement action against
deceptive label claims, and for regulations improving the quality of label information, have
fallen upon deaf ears at FDA. From 1984 to 1988, FDA denied, ignored, or failed to act
on at least eight cutizens petitions calling for improvements in food labeling. In the face of
this record, even Food and Drug Commissioner Frank E. Young, M.D., who in 1987 had
previously indicated a lack of interest by staung that "no one has died from a food label,”
o1 zeded in late 1988 that today’s food label is "a relic” and that food labeling is now the
"dominant issue” facing FDA, "an issue whose time has come.” In 1989, Commissioner
Young stated that labels today are "almost unintelligible.”

Requests for health-onented reforms of labeling policies at USDA, which regulates
meat, poultry. and egg labeling, have faced a similar fate. For example:

o USDA requires nutrition labeling only if labeling claims are made and even
then does not require all of the same 1nformauon that FDA requires on
nutntion labels.

USDA exempted ground beef from its policy on “lean” meat labehiag 1n
response 1o pressure from beef producers.’”

The Department adopted a standard inconsistent with the FDA's inforimal
policy on "hte” claims.”

A 1988 report by the General Accounting Office (GAQ) noted a numiber of

¢ "Young Announce. wa.cased FDA Emphasis on Imported Foods,” Food Chemical News (Feb 16,
1987), p 45

7 Food Chemucal News (Dec 5, 1988). pp 2. 24

y Sugarman, "Keepiog the Faith FDA Commussioncr Frank Young Talks About Grapes, Gloty. and God,”
Washington Post (Apr 12 1569), pp El. El4

* USDA, Food Safety and Inspection Service, Standards and Labeling Policy Book (1986), pp 98-99

¥ Compare USDA, Food Safety and Inspection Service’s Labeling Policy Memo 070A (1986) with its
Labehiog Pobicy Memo OB (1987)

1 USDA, Food Safcty and Inspection Servce. Labeling Policy Memo Q71A (1986)




181

problems and inconsistencies in USDA and FDA food labeling regulations and policies,
and concluded that "(m}any of these are genenc to federal food information rulemaking "

Consumer Atitudes

Surveys show that consumers are well aware of the major dietary changes that
experts recommend, and are stnving to follow these recommendations. Accordingto a |
1984 Roper goll. corsumers look to food labels more than to any other source of nutrition |
information.” Other survey findings, however, indicate that, although the public 1s |
aenerally aware of expert recommendations, it cannot rely on today's food labels to make
speaific decisions  Consequently, consumars may understand which nunents they should
seek and which they should avoid, but are not so sure which parcular foods contan
desirable or undesirable amounts of these nutrients.

FDA's conclusions from a recent survey of consumers’ percepuions, behawior, and
knowledge about nutntion are particutarly telling in suggesting prionties for labeling
reform  FD s beheves that.

¢ The pubiic has "quite impressive” general knowledge and understanding
about dietary nisk factors for heart disease,

¢ "[Tlhe cognitive gains taking place in all segments of the population with
respect to diet/disease relatonships are providing the basis for meamngful
changes in food choices, marketing strategies and government policies.”

¢ However, (1]t 15 very possible to have a highly concemed public with respect to
diet and health issues which 15 not very knowledgeable about detailed nuintion
facts that could help them to effectively unplement these concerns.™

Those observaticns suggest that what consumers most need 1s labeling reforms that will

allow them to put their generat knowledge to work by enabling them to judge the
nutritional value of parucular foods.

n GAO, mummmmmnumm & Commattee on Encrgy
mﬁﬁmmmmmwmkmﬂmumm
Breader Food Labeling Lssucs (GAO/RCED-88-70, Mar 1988), p 28

® Roper Organization, Roper Report 849 (1964)

" Levy, Ostrove, Guthrie, and Heimbach, Dmision of C Studses, Center for Food Safety and
Applied Nutntion, Food and Drug A ration,

R onships jts of th [YCYs, prescoted at FDA/USDA Food Edior
Confercace (Dec. 1-2, 1988)
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A s hallenge for Congress

Several bills were introduced 1n the 100th Congress to address parucular food
labeling problems, but not one was enacted  One bill (H R. 2148). to reform deceptive
labeling of foods containing lighly-saturated tropical vegetable oils. gained 170 cosponsors
in the House of Representatives  One obstacle to passage of the bill was that key
members of Congress believed that any food labeling legislation should be more
comprehensive

Thus. the tme 1s ripe for comprehensive acuon. The public health community
agrees that Americans need to change their diets 1n order to reduce therr nsks of diet-
related disease  Americans are trying hard. but finding 1t difficult. to follow that advice
Ihe challenge to legislators and regulators 1 to provide consumers with the information
they need to follow thiy advice and to prevent deceptive claims that can mislead

Iis report suggests how legislators and regulators should confront these
chalienges It addresses three basic questions

¢  What putnition information should be requited on food labels, and 1n what
tormat should that information be presented?

¢ What needs to be done to prevent deceptive claums from appearing on the
labels of foods?

¢ What labe! 1nformauon about ingredients should be required to help
consumers follow the advice of public health authoriues?

To answer each of these questions, this report summarizes each of the major dict-
related health problems. examines the current labeling regulations that make 1t difficult
tor consumers to make desired dictary changes, and outhines recommendatons for reform
Lastly, 1t explains why the economic benefits of food labeling reform far outweigh the
anticipated costs of such reform




PART HI: NUTRITION LABELING

A. NUTRITION LABELING: WHAT INFORMATION SHOULD BE REQUIRED?

The Problem
The HHS/USDA Dictary Guidelines recommends the following dietary changes.
¢ Avoid too much fat, saturated fat, cholesterol. sugar, and sodium, and
¢ Eat foods with adequate starch and fiber.”

The Surgeon Gen s Report echoes those recommendations, stating that these
changes should be "issues for most people” in their diets (children under two years of age
are 3 notable exception).” The National Research Counail’s Dict and Health specifically
recommends that Americans,

o Reduce total fat to no more than 30% of calories, saturated fat to less than
10% of calornes, choiesterol to 300 milligrams daily, and salt to 6 grams (24
grams sodium) daily.

Increase complex carbohydrate consumption by caung five or more daily
servings of fruits and vegetables and swx or more daily servings of breads,
cereals, and legunies V'

In addiion, the Department of HHS's "Health Objectives for the Naton® state
that by 1930

¢ "70% of adults should be able to dentfy the major foods which are low i
fat content, low in sodium content, high in calories, high in sugars, [and]
good sources of fiber."

"The labels of all packaged foods should contamn useful calone and nutrient
information to enable consumers to select dets that promote and protect
good health. Similar information should be displayed where non-packaged

" Dictary Guidelines (sec aote 2), p $
* Surgeon General's Repott (sce note 1), pp 814
" Dict and Health (sec note 5), pp 117 through 1.20
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foods are obtained or purchased.

The Surgeon General's Report states that "labehng offers opportunitics to inform people
about the nutrient content of foods so as to facilitate dictary choices most conducive t0
health” Therefore, food manufacturers “should be encouraged to make full use of
nutntion labels,” stating fat, cholesterol, and sodium content (among other nutnents),
and - to the degree permitted hy analytical methods -- information on saturated fats and
fiber 1n the foods that normally contain them.”

FDA's current nutrition labeling regulations fall far short of meeting these
recommendations Even the food packages that have nutntion labeling are not required
to hist five of the very nutrients that the Rictary Guidelines, the Surgeon General's Report,
or Dict and Hezlth emphasize! saturated fat, cholesterol, sugar, starch, and fiber.
lromeally, labels must st thzee different B-vitamins that abound 1n our food supply and
are not linked to any sigmficant health problems in this country.

The grocery industry gredutcd 1n 1975 that 85% of compames would use nutrion
labehng "n the near future,™ but as of 1986, nutntion labeling appeared on foods making
up only ahout 55% of grocery store sales of FDA-regulated processed foods, and only 43%
of total sales of USDA-regulated processed meat and poultry products. The percentage of
FDA-regulated foods that carned nutnition labeling rose moderately from 1978 to 1982
but was stag vant from 1982 to 1986 Even giants such as Nabisco and Safeway fail to
provide nutrition labehing on some of their foods

Regul | Legislative §

FDA 1ssued nutntion labehng regulations in 1973 # Many puhlic comments urged
making nutntion labeling mandatory for all foods, but the agency dechined this option,
saying that the food industry lacked the data and analyncal methods needed to deternune

" Office of Discase Prevention and Health Promotion, Public Hezith Service, HHS, The 1990 Health
Yorect Natio Midsourse Review (1986), pp 221-23

¥ yurgeon General's Rgpod p 18
”h«m The Compiets Eatery Digest and Mertuon Scoreboard (Anctor Pruas Doubleday 1965) p %
M rasion of Consumer Studics, Center for Food Safcty and Apphed Nutrtion. Food and Drug

Administration, < of Nutp
(1980)

2 ser. Vol 8, p 2125 (1973)  The current regulations appear w Code of Federal

Regulations, Tatle 21, § 101 9 (1988)
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the nutnent content of some products Instead, FDA required nutntion labeling only
when producers voluntanly add a nutrient (¢ g, a vitamin or nuneral) or inake a nutntion
claim (e.g. “low in sodium®). The agency found that such labeling was necessary to
orevent deceft1on about the food's “overall” nutntional value. FDA required the nutrizion
1abel 10 dusclose per serving — a size determined by the manufacturer - the number of
calories, grams of total fat, protein, and carbohydrate, and percentages of the U.S
Recommended Daly Allowances for protein, five vitamins, iron and calcium.

Over 16 years, few improvements have been made. Some key evenis include

¢ A 1979 FDA/USDA policy review again found pubhic support for
mandatory nutntion labeling, but neithe: agency has ever propesed the
necessary regulations. The agencies also clarmed that their legal authonty
10 mandate such labehing was un~lear, and said that they would seek or
support legislation to clarify this authonty.” Tuey have yet to do so

e Oniy one nutnen., sodium, has been added o the required jitems .,
nutntion labels.™ This change, effective n 1985, also aliows food labels to
disclose sodium content witheut providing any other nutnition labe: ng

¢ In 1986, FDA proposed a cheieste:ol labeling rule that would define terms
such as “low cholesterol” bu, vould not require that all food labels disclose
how much cholesterol 1s 1n a food.® The White House Office of
Management and Budget has delayed final publication of this rule.

A bill intreduced this year by Representative Moakley (H.R. 2051) would require
fat, saturated fat, cholesterol, and sodwum disclosure on labels of all foods that contain any
fat, cholesterol, or sodium. Representative Neal Smuth has introduced a bill (H.R. 1712)
t require sodium and potassium disclosure on all foods contaimug more than 35
mulligrams sodium per serving,

® Federal Regustsr, Vol 44, pp 75,990, 76,001 1979)
U

Federal Regrster, Vol 49, p 15,510 (1984) The regulations appear i the Code of Federal Regulations
Tule 21, §§ 1019(c)(8)(1). 101 13, and 105 69 (1988)

® Eedoral Reguster, Vol 51, p 42,584 (19%6)
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Recorunended Reform

* Require rutrition nformation on all food labels, whether regulated by FDA or by
USDA.

* Modifv the contents of the nutrition label to reflect advice in the Dictary
Gueliies. the Surgeon General's Report. and Dict and Health, by adding satrated fat,
cholesterol, sugar, starch, and fiber disclosures, and by rescinding requirements for
disclosure of B-vitamins
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B. NUTRITION I ABELING FORMAT

1he Problem

When nutrition information 1s provided, 1t 15 notlabeled prominently, clearly, and
understandably Typically, 1t 15 histed in small print on the back or side tabel. The label
seems designed for nutntion researchers or government imspectors, instead of busy
shoppers whu need 10 grasp key nutntional features at a glance. Information about fat,
carbohydrates, and sodm 15 expressed only in grams or milhgrams, which are difficult for
consumers to interpret, especially considering that the U S. does not use the metric
system  Many people cannot iell whether these quantities represent desirable or

undesirable levels of the nutrient 1n questin

Generic Macarond & Checst

per senvd
{

dormaion
i e W0oe 284 wams)
Serangs pe conter |
Casones 40 —\/

< Low "or "Medum* would
poen 1 make things much clearer
Fut 218
LESS IMPORTANT
INFORMATION:
These B uitamun deficien
cres qre N0 a senous
heqith threat In the interest
and simplcity
eliminate thiarmin. pbolla
i, and miacin
Current nunnon labels can be confusing
Regulatory Status
In their 1979 labeling pohicy review, FDA and USDA noted these and other
criicisms, but felt that consensus for speaific changes was lacking.™ FDA muated
research and set up a task force 1o fo- nulate optons for reform  Congress intervened in
- * Federal Regster, Vol 44, p 76001 (197)
10
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NOT TOU HELPFUL:

Mast people don t know
whether 21 grams of fat o
00 mg of sodwum s a httle or
alot Asimple term like "High*
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1981 by instruciing FIDA 1n a report accompanying the agency's fiscal year 1982
appropriations bil! to conduct a cost-benefit analysis befors promulgating any changes in
labeling regulations  Funding for the effort was ultimarely ehiminated by the agency in
1983 and FDA abandoned the effort. The role foreseen for USDA in 1979 was to support
I DA research effurt With the demise of FDA's project. USDA's activitics in this area
ceased, too

Recommended Reforms

* The nutrion labl should mghhght information about the nutrients that are
cmphasized by the Rictary Guidelines, the b . and
Health, making 1t easter for consumers to foilow the experts” advice. The label should be
designed o that people can readily see the nutnition infornia.ton, understand 1t, and relate
it to their total diets

* An advisory coninuttee representing heaith professionals, consumers, industry,
and tederal bealth agencies should conduct research and consumer surveys, then
recommend to FDA and 1'SDA how the required nutnitioa information should be
displaved

* The front lubel could contain 4 synopsis 6f information un a few key nutrients
(e u. tat, sodwny, fiber, and calories; perhaps using traffic light color-coded symbols - red
tor high fat, green for low sodw, £te

* The more extensive side or back label could state whether the numbers and
percentages listed represent h,gh, meaium, or low levels of each nutnient listed, and
display optional wacl-sures of vitanuns and minerals separately from mangatory
mtorntation  Diagrams might be used to tllustrate the portions of a food's total calories
that come from fat, saturated fat, carbohydrate, and protein

ERIC 14e




IMPROVED LABEL | IMPROVED LABEL I

Nutrition Information Per Serving

NUTRIENTS PER 12 0Z SERVING
Serving Suze 1202 -

Servings pet Container 1 320 Calotiea

Calorles 320 Saturated
Fot(4g)
Total Fat Hgh (109) Total Fat
Cholesterol {109)
Ralsing Fat Medium (4 )
Cholestevol Low (10 mg)
Sodium High (700 mg)

Starch Hgh (35 9)
Dletery Fiber Low {1g)
Sugar Low(39)

Other Nutrlents snd % of USADA

Proten High (40%) urboﬁ:g:::::
veamn A Hgh (160%) 35 9)
Vdamin C (0%)

Calcum Low (5%)
sron Medum (15%) Sodium
Dietary Fiber

Rating of Dally Attowance
Veamm A Exceliont
Vtamin C Poor
Caleum Fan
hon Good

These labels are examples of how the content and format of the nutntion label could be improved.

E ‘ 26-191 = 90 - 7
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PART I1i: STOPPING DECEPTIVE LABELING CLAIMS

.

A. FAT, SATURATED FAT, AND CHOLESTEROL CLAIMS

Ihe Problem

Health authonties agree that most Amencans should cat less fat, saturated fat, and
cholesterol. Diets high in saturated fat and cholesterol raise hlood cholesterol levels,
increasing the nisk of heart attack. Diets high in total fat may increase the risk of cbesity
and lertain cancers

e  The Dietary Guidelines recommends avoiding "Too Much Fat, Saturated
Fat, an( Cholesterol” and choosing "low-fat” milk products and "lean” meat
and poultry.”’

e  The Surgeon General,” the National Cancer Insutute (NCI) and the
National Heart, Lung, and Blood Institute (NHLBI),” the National
Institutes of Health Consensus Panel on Lowering Blood Cholesterol to
Prevent Heart Disease,® the American Heart Association,” and the
American Cancer Society” have all urged the public to eat less fat in order
to reduce thewr n:ks of heart disease or cancer.

FDA surveys show sharp increases between 1983 and 1988 in the percentage of
consumers who link fat to heart disease (from 29% to 55%), cholesterol t heart disease
(265 10 45%). and fat to cancer (12% 10 25%). In 1988, 57% of FDA's respondents said
they were eating less fat (up from 50% in 1986), and 22% said they were cating less

n

Digtary Guidehings (sec note 2). pp 15-10
“ surgeon General s Repott (see note 1), pp 8 11
3 \C1 and NHL BL. Public Health Semice, HHS, Eaung for Life (NTH Publica'ion No 88-3000, 1988)

o “Lowernng Blood Cholesterol to Prevent Heart Discase,” Journal of the Amencan Medical Assocaen,
Vol 283, No 14, pp 2080-86 (1985)

M Dietary Gudelings for Healthy Amenican Adylts (sce note 3),p 1
Yy ntion 3nd Canger (sce note 4}, p 6
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However, a USDA erception allows “Isan” or “extra lean” claims on ground
beef that crosses state lines after labeling even if the meat contains up to 2.
1/2% fat.” Other exceptions allow companies to label foods that are not
low in fat as "lean” if the word is included in the brand name of the product.

Regul { Lesisiative S

In 1987, CSPI petitioned FDA to prohibit the use of the term *low fat” on 2 percent
milk. FDA concedes that 2% milk which has S grams fat per serving and contains 18% fat
by dry weight, does not meet the agency’s own view of "low fat,” which as used in retail
shelf-lzbeling progr. is defined as no more than 2 grams fat per serving and less than
10% fat by dry weight* Nonetheless, the agency says it cannot devote the resources
necessary to respond to the petition. However, the Senate Appropriations Committee
repor’ for the fiscal 1989 FDA appropriations bill directs FDA to initiate rulemaking to
define "low fat® duning fiscal 1989.

After eight years of delay, FDA proposed definitions for cholesterol claims in late
1986.% This proposal, however, would allow “low cholesterol® and “cholesterol free" claims
even on foods high in saturated fat and total fat. It also would not prevent companies
from declaring smaller serving sizes in order to qualify for these claims (c.g., one cookie).
FDA still “as not issued a final rule.

Ir 1986, USDA granted CSPIs petition to set 10% and 5% fat limits for "lean” and
“extra lan” claims and 1o require percentage fat labeling with these claims. In 1987,
however, the meat industry persuaded USDA to make an exception for ground beef,* the
most commonly consumed form of beef and the single largest source of fat in the

* USDA, Food Safety and Inspection Service, Labeling Policy Memo 070B (1987).

“ “Defimtions for Use w Shelf Label Programs Qutlined by FDA," Food Chemical News (Dec 12, 1988),
pp 32:33.

o US S~maig, Commilice on Appropriations, i
3 Senate Report 100-389, 100th Congress, 2d
session (1988) p 132
 See aote 25
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cholesterol (double the percentage in 1986) in order to prevent heart disease.”

Further progress in this area, however, 1s hindered by many musieading label claims
regarding fat and cholesterol. FDA has left such claims unregulated, or regulated them in
a manner that makes it difficult for pcople to idenufy foods low in fat and cholesterol.

For example:

"Low fat" -- FDA does not regulate this claim except for milk and some
other dairy foods. Moreover, the regulations allow the "low fat™ claim on
milk containing 2% fat by weight* even though the Nauonal Heart, Lung,
and Blood Iustitute® and the American Heart Association® recommend that
adults maintaining a "low fat” diet avoid all milk containing more than 1%
fat.

"Low in saturated fat” - FDA has no regulation defiming the term, and has
not proposed one.

“No cholesterol” -- This claim appears on some foods that contain no
cholesterol but do contain saturated fats that raise blood cholesterol levels
FDA's 1988 survey found strong evidence that such claims can be
misleading: only 35% of consumzrs knew that a "cholesterol free” food
might be either hugh or low in saturated fat, and 42% incorrectly beheved
such a food would have to be Jow 1n saturated fat. FDA remarked that
consumers appeared to erroncously believe that “cholesterol free” claims
mean that a food 15 low in saturated fat and therefore is healthful.”
Iromically, the agency's own proposed cholesterol labeling rule would aliow
"cholesterol free” claims regardiess of saturated fat content.®

"Lean” and "Extra Lean™ - For most meat and poultry products, these
claims sigmify foods wath no more than 10% and 5% fat, respectively.

n

Regent Trepds (sec note 14)
¥ odc of Federal Regulations. Tile 21, §131 135 (1988)
% NHLBI, Cholesterol Treaument Recommendations for Adults. Highlights of 1987 Report, Natonal
Cholesterol Educztion Program Adult Treatment Pancl (1987 draft), Table 5

% American Heart Association. The Amencan Heart Association Dict. An Eating Plaa for Healthy
Amgricans (1985)

%7 Recent Trends (scc note 14)

|
Sec note 25
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American diet.*
IGentical bills introduced in 1989 by Senator Harkin (S. 623) and Representative

Glickman (H.R. 1441) would require nutrition labeling, including fat, saturated fat, and
cholesterol content, on all food labels that make cholesterol claims.

Recommended Reform
® Allow these claims only if:
e The claim is valid for a typical serving of the food; and

e The food does not pose offsetting health risks due to other nutrients in the
food.

® Require FDA and USDA to promptly establish uniform rules, defining the terms
used and requiring appropnate disclosures. The following defintions should be
considered:

o Low fat"/ "Low saturated fat™: Allow milk to be called "low fat® only if 1t is
1% or less fat by weight.

»  No cholesterol’/ “Cholesterol free™: Since both ctwiesterol and saturated fat
can rase bloogd cholesterol, allow these claims saly it the food also qualifies
as low in saturated fat. If the food does not qualify as low in total fat,
require that this fact be disclosed adjacent to the claim (e.g. "Cholesterol-
free bran musfins - Not low in Fat”).

e Low cholesterol’: Restrict this claim to foods that are also low in saturated
fat, and require a disclosure if foods are not also low in total fat. To make
sure that manufacturers cannot unreasonably shrink serving sizes to (ualify
as “low cholesterol,” limit the amount of cholesterol both per serving (e.g.,
20 milligrams) and per 100 calories (e.g., 10 mg).

» Reduced cholesterol"/"Lower fat”/"Lass” compansons: Require a significant
reduction (perbaps one third) from ihe industry-wide average in the food for
which the product substitutes - not from "a leading brand." Require an
explanation of the basis for the claim (c.g., "Reduced cholesterol egg nog. 60
mulligrams cholesterol, one-third less than regular egg nog").

“ Block, Dresser, Hartman, asd Cacroll, *Nutriest Sources 1a the Amencan Diet Quantstative Data from
tue NHANES [1 Survey 11 Macronulricots and Fats,” American Jourpal of Egidemiology Vol 122, No 1
(1985), pp 27,32, Table 4

16
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e "Lean” and "eatra lean": Apply current USDA policies, limiting "lean® claims
10 processed meat with less than 10% fat and "extra lean® claims to
processed meats with less than 5% fa, to all poultry and meats, including
ground beef. Allow these terms in the product name or in a separate claim
only if total fat is less than 10% or 5%, respectively, and fat percentage is
labeied (¢.g., "Lean Ham, 8% fat by weight”).
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B. “VEGETABLE SHORTENING® CLAIMS FOR HIGHLY SATURATED OILS

The Prabicm

Some “vegetable™ fats -- palm oil, coconut oil, and palm kernel oil -- pose special
problems because they raise blood cholesterol levels even more than an:mal fats. The
mgm[y_Gmdgjmﬁ specifically recommends limiting the intake of foods containing palm
and coconut oils.® Dietary studies confirm that such oils, which contam between 51%
and 92% saturated fat, significantly raise blood cholesterol levels.® Lard, by contrast, is
41% saturated fai.

Many people who seek to follow the advice of health experts to consume less
saturated fat mistakenly believe that all vegetable fats are less saturated than animal fats
In fact, FDA's 1988 survey found that only 29% of consumers knew that products
contairung vegetable oil could be either high or low in saturated fat, while 42% mxstakenly
believed that such products are all low in saturated fat, and 24% we ot sure.*

Some food companies have exploited that misconception by placing “100%
vegetable shortening”™ and similar claims on front labels of foods made with palm, palm
kernel or coconut oils. The problem is compounded because FDA permits the ingredient
label to state that a food “contains one or more of the following »ils” and to list all oils
that the company might use in that product without identifying which are actually present
1n the indwvidual package.* This practice serves the convenience of producers who switch
otls based on seasonal costs, but disserves people who are trying to reduce their intake of
saturated fat.

Regul { Legislative 5

FDA has avoided grappling with deceptive “vegetable shortening” labeling  CSH
petitioned FDA 1n 1986 to require that the same postion of any food label that make> a
"vegetable shortening” claim also disclose the names of all oils that are actually used 1n the
product (e g, "contains coconut o") and 1dentify palm, palm kernel and coconut ouls as "a

** Dictaty Guidehnes (see note 2), p 16

“ Mattson and Grandy, *Compartson of effects of A:stary saturated. monounsaturated, and
polvunsaturated fatty acds on plasma hipids and bpoproteins 1n man,” Joyrnal of Lapid Research Vol 26
(198%), p 194

** Regent Treads (see note 14)

“ Code of F edoral Regulations Tiule 21, S1014b)(14) (1985)
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saturated fat.” CSPI also requested FDA o require each uf these oils to be identified as
"a saturated fat® in all ingrediemE'ti:nW *and/or" ingredient labeling. FDA,
however, chose to treat this peti ¢omment® pn the agency’s cholesterol labeling
proposal. That proposal was published three monthy after the petition was submitted yet
did not mention the problem of deceptive “vegetablg shortening” claims. As mentioned

earhier in this report, FDA has not finalized

Despite strong bipartisan support f6r reform of “vegetable shortening” labeling,
Congress, 100, has not solved the probiém. In 1987, bills to enact provisions similar to
those in CSPI's petiion were i;urodﬁced by Senator Harkin and Representative Ghickman
The House bill gained co-spotisorship of two-thirds of the relevant subcommuttee, a
majonty of the fall tomimittee, and nearly 40% of the entire House. However, the
legislation mistakenly came to be viewed as a domestic trade protection bill, partly as a
result of aggressive support by the American Soybean Association and misleading public
relations tactics employed by Malaysian palm o1l interests. Consequently, both houses
falled to take any further action on the bills during the 100th Congress.

Legislation introduced by Senator Harkir and Congressman Glickman n 1989
(S 623/H.R. 1441) would require all labels that include "vegetable” oil or shortening
claims, or that list fats and oils in "and/or" fashion, to include nutntion labehng including
fat, saturated fat, and cholesterol content.

Recommended Reform

* Require that all vegetahle shortening claims on tne label of foods containing
palm, palm kernel or coconut oils be immediately and conspicuously followed by this
disclosure, unless the food as a whole is low in saturated fat as determined by FDA

"Contains [palm, palm kernel, coconut (whichever are actually
used)] oil, a saturated fat.”

Such claims should also tngger full nutntion labeling, including disclosure of saturated fat
content.

* Require that the ingredient hist speaifically name each fat or ol that 1s actually
used 1n the food.

* Require that the ingredient hist identfy palm o, palm kernei oul, coconut oil,
butter. lard, and beef tallow as "a saturated fat,” unless the food as a whole is low 1n
<aturated fat as determined by FDA.
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C. FIBER CLAIMS

The Problem

It is the consensus of health authonties that Amencans should consume more
dietary fiber in order to reduce the nsk of several major health problems:

o The Dictary Guidelines recommends that people "Eat Foods With
Adequate Starch and Fiber” 1n order to reduce symptoms of chronic
constipation, diverticular disease, ;ome txpes of "irritable bowel,” and to
perhaps reduce the risk of colon cancer.

e The American Cancer Society™ and the National Cancer Institute (NCI)*
advocate adding fiber to the diet in order to reduce the risk of colon and
rectal cancer.

e NCP and the Federation of American Societies for Expetimental Biology
(FASEB)” recommend that Americans double their consumption of dietary
fiber, from 10 to 20-30 (but not more than 35) grams of fiber daily obtained
from a variety of foods

Consumers understand the importance of fiber. In FDA’s surveys, the percentage
of consumers who believe that consuming more fiber may help prevent cancer tripled
between 1984 and 1988,* and nearly 60% of respondents in annual Harris surveys
conducted for the Prevention Research Center claim that they “try a lot” to eat enough
fiber.”® But consumers have trouble recognizing many good sources of fiber. Although
many foods would qualify, such as fresh fruits and vegetables, whole grain products, and

* Dictary Gwdelines (sce note 2), pp 17-18
* Nutntion and Cancer (scs nole 4), p 6

% NCI National institutes of Health, Public Health Service, HHS, Diet, Nutntion & Cancer Prevention,
The Good News (NIH Publication No 87-2878, 1986). p 4.

* Iug,

* Lufe Sacnces Research Office, FASEB, Physiological Effects and *ealth Conszquences of Dictary Fiber
(1987), pp 1x, 162-63

* Recent Trends (sec nolc 14)
* Prevention Magazine, The Prevention Index ‘89, Summary Beport. A Report Card on the Nauoo's
Health (Rodale Press, 1989). p 17.
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b:ans or peas, only breakfast cereals were named by a majonty of consumers as good
s urces of fiber in FDA's 1986 survsy.*

Further progress by consumers 1o increase their fiber consumption is thwarted by
tieceptive labeling claims:

e “High fiber,” "fiber nch,” and similar claims have appeared on foods with as
little as 2 grams of fiber per serving, although foods which contain more
than 10 grams per serving are available in supermarkets.

e  "Highest fiber* and other claims of superiority have appeared on foods that
have .o more fiber, or only trivially more, than similar products. Some such
comparisons are only to so-called “leading brands;”

o  Some labels that have claimed "more fiber” than other foods have based the
comparison on crude fiber analysis, a method which measures only a
fraction of biologically significant fiber and has been made obsolete by
modern dietary fiber analysis methods.

e  Some food labels that have made fiber claims have not disclosed the amount
of fiber in the product.

Regulatory Status

FDA has failed to act on a June, 1987, CSPI petition that asked the agency to
include fiber information on all nutntion labels.

FDA also has failed to respond to a request in the CSPI petition to take
enforcement action against deceptive fiber claims. FDA regulations generally prohibit
claimung that a food is a significant source of a nutrient unless it contains at least 10% of
the U.S. Recommended Daily Allowance (RDA) for that nutrient.”

While no RDA has becn set for fiber, similar standards could be based on the NCI
and FASEB recommendations for fiber consumption(i.e., 10% of 20 grams, or 2 grams, to
make a significant source claim). Indeed, FDA used this very approach in developing
standards for grocery store shelf labeling programs.

“ Heimbach, Dmsion of Consumer Studies, Food and Drug Adminustration. Changing Public Behefs
ut Dict 3ad Health (Oct 1986), Table tt

57 Code of Federal Regulat-ops Tile 21, $1019(c)(7)(¥) {1988)
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FDA requires that a food which is a:

¢ "Source” of fiber must contain at least 2 grams of total dietary fiber per
serving;

¢ "Good source” of fiber must contain at least S grams;
e “Excellent source” of fiber must contain at least 8 grams.*

Unfortunately, FDA has failed to apply these standards to claims on food labels
As a result, misleading claims abound.

Recommended Reform

* FDA should consider using the same standards it adopted for shelf labeling to
regulate fiber claims that appear on food labels. For fiber supenority claims, the food
should have at least 2 grams more dietary fiber per serving than the food or foods to
which it is compared.

¢ FDA should require the amount of dietary fiber per typical serving to be
disclosed on the nutrition labels of all packaged foods (See Part 1-A).

“ “Defintions for Usc 1n Shelf Label Programs® (see note 40), p. 33.
2



ERIC

Aruitoxt provided by Eic:

200

D. "LIGHT" AND ‘LITE*

The Problem

Many compat.ics claim their foods are "light” or "lite” in order to attract consumers
who are striving to reduce their intake of calories, fat, sodium, or sugar. Consumers
usually interpret "light” to mean that one or more of these nutrients (depending on the
kind of food) has been substantially reduced. In a 1982 FDA survey, for example, 70% of
consumers who had seen “light” claims on labels thought the claim meant lower in
calories, 15% thought lower in sugar, 11% lower in salt or sodium, 6% lower in fat or
cholesterol, and 6% lower in weight.®

In today's food market, however, “light” and "hte” have no consistent meaning
because federal agencies with labehing jurisdiction have failed to effectively control use of
the terms

¢ Many Tlite” claims go entirely unexplained - leading consumers to believe
that the product :s lower in calories, fat, or sodium -- when the claim may
merely mean the food is lighter in texture, flavor, or color. For example, the
term “Extra Light" on the label of "Extra Light Bertol Ohve Oil,” refers to
taste, not calorie or fat content.

¢ Other tmes, the foad purports to be “light™ merely because the suggested
serving is smaller. For example, Sara Lee's "Light Classics™ cheesecake
actually has no fewer calones and more fat than an equal-sized serving of
the company's regular cheesecake. The "Light” cheesecake is lower in fa
and calones only if a smaller serving is eaten.

R { Lesishative

Ad hoc, inconsistent federal standards apply to “lite” claims for meats, alcoholic
beverages, and most other processed foods. Even when agencies interpret "hight” to refer
to the same quality -- fewer calories - their standards disagree. "Light” meat and poultry
products must have at least one-quarter fewer calories, other "light™ processed foods at
least a third fewer, and alcohohc beverages {according to a proposed regulation) only a
fifth fewer.

** Division of Consumer Studses, Food and Deug Admunistration, “Familianty With and Perceived Mcaming
of "Laght’,” (Telephone interview survey of 1,000 adults 1n a J probability sample, conducted Oct.-Nov,
1982)

¥
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In 1977, FDA adoptrd a regulatica defining the term “reduced calorie.” The
agency interprets this rule as requiring a one-third calorie reduction for "lite”
claims that mean "fewer calories.” This interpretation, however, is not
enforced. Moreover, *he agency imposes no restrictions on “lite” claims
based on other nutrients such as sodium and fat.*

o In 1985, CSPI petitioned USDA to limit *lite” claims to meat and poultry
products contzining at least one-third fewer calories, one-third less fat, or
one-third less sodium than the average for that type of food, and to require
“full” nutrition labeling on all “lite” foods. USDA instead required 4
minimum reduction of only one-quarter, and full nutrition labeling only if
"lite” appears in the product name*

e In 1988, the Bureau of Alcohol, Tobacco, and Firearms (BATF) proposed
yet another inconsistent standard. It would allow "lite” labeling on alcoholic
beverages if calories are reduced by only 20%. BATF's rule, not yet final,
would even allow “lite” claims for any lesser calorie reduction, so long as the
label disclosed the calone contents of the “lite” product and the producer’s
(or a competitor’s) regular product.®

Representative Cooper has introduced a bill (H.R. 514) to require that food
products achieve a one-third reduction i fat, sodium, or calones to qualify for a “light”
claim. The bill also would require that the label state the basic for the c'aim (e.g., "1/3
less fat™). A one-third reduction in calories and a symilar label statement would be
required for “light” claims on alcoholic beverages. The same one-third reduction would
also be required to support "Reduced calorie,” "Reduced fat,” and "Reduced sodium”
claims

The Senate Appropriations Commuttee 1dentified "lite” as a "commonly used vague,
and musleading” labeling claim. The commuttee directed FDA to initiate mlemalu‘n%
aimed at restncting “hite” clauns dunng the fiscal year that ends in September, 1989.

“ FDA has wterpreted Code of Federal Regulations Tatle 21, §105 66(d) (1988), which requires a one-
third calone reduction for “reduced calone’ clums, as applyiag to *Light” whea % refers 1 calone content

** USDA, Food Safety and Insoection Service, Labeling Policy Memo G714 (1986)
* Eederal Regaster, Vol 53, p 22678 (1988)
*' Senate Repost 100-390 (sce noke 41), p 132
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Recommended Reform

* FDA, USDA and BATF should establish uniform standards for "light” labeling of
all foods and beverages, using the standards set out in the Cooper bill. These agencies
should require that the factual basis for the claim be explained immediately following
¢ach use of "light” (¢.g., "Lite Cheesecake - 33 1/3% less fut than the average
cheesecake;” "Schludwiller Light. One-third fewer calories than our regular beer”).

* Full nutrition labeling stculd also be required on all “light” foods, to disclose

their strengths and weaknesses in the nutrients that the producer has chosen not to
highlight.
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E. ‘NATURAL*

v Problem

In surveys aited in a 1979 Federal Trade Commission (FTC) report, 63% of
consumers believed that "natural” foods are more nutritious than other foods and 65%
said that they would pay a 10% premium for "naturai” food.*

“Natural” claims currently on food 1abels often do not fulfiil the public’s
expectations about the meaning of “natural.”

¢ Some so-called "natura!” foods contain highly-processed or artificial
ingredients

®  Other products use the word "natural® to refer to a particular tngredient or
characteristic, misleadingly conveying the impression that the entire product
1s "natural.” For example. "Mrs. Smith’s Natural Juice Apple Streusel”
contains partially hydrogenated oils, artificial color, artificial flavor, and
preservatives. "Country Time Lemonade Flavor Drink Mix, Natural Lemon
Flavor with other Natural Flavors” boasts "100% Natural Flavors® but
contairss artificial color.

In 1981, FTC staff recommended that a "natural® food be defined as one which
contams no artificial ingredients and is only mimmally processed. The agency, however,
failed to finalize a regulation. It is possible that natura’ claims have lost credibility
because they have gone unregulated and have been so widely abused for such a long
period of time  In 1989, recent pre-testing of consumer survey questions by FDA indcates

that consumers do not perceive these claims as meamngful descriptors and attach little
credibility to them ©

Regul { Legislative S

"Nataral” labeling on most processed foods 1s poorly regulated. USDA, which
regulates only meat and poultry products, since 1982 has hmited "natural” labeling to those

™ Federal Trade Commussion, §

4 (Sept 25, 1978), p 216-219
“‘ Telephone conve, sabon between Alan Lew, Ph D, Divasion of Consumer Studics, FDA, and Charles
»} Mitche B CSPL (Juby 10 19%9) Dr Lewy indicates that the actual sunvey results may be available this fall
26
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foods that contain no artificial ingredients and ere mimmatly processed.“ Hewever,
USDA’s "natural” labeling policy may be changed or scrappec because of a recent
controversy concerming claims by some producers that their meats are free of pesticide or
ammal drug residues.”’ FDA restncts the use of the word "natural” only with regard to ti
term “natural flavor,” (the flavor must be denved from some animal or ~lint)®

Efforts to improve FDA's regulation of "natural” cleims nave been 2bandoned.
Dunng the 1975-79 policy review, FDA and USDA said they would await the outcome of
a then-pending rulemaking on “natural” clams by the Federal Trade Commission (FTC),
which regulates food advertising.® After the Reagan administration took office, the FTC
withdrew its proposed regulation. While USDA eventually adopted its onrrent standard
modeled on the FTC's proposal, FDA took no further action.

The Senate Appropriations Commuttee directed FDA to imtiate rulemaking aimed
at restncting "natural” ciaims dunung fisca® 1989 ™

Recommended Reform

* Restrict "natural” claims to foods that do not contain aruficial ingredients and are
mmmally processed.

* Require that the food name or label claim that includes the word “natural” be
immediately followed hy the statemeat "Contains no artifictal ingredients and 1s only
mimmally processed”. This statement wiil ensure that consumers understand what

natural” means and not assume mistakeniy that the food 1s contamunant-free, organic, or
nutrionally supenior to other foods

% USDA, Food Safely and Inspection Servce, Labeling Policy Memo S5 (1982)

¢ Charher, "Rawsers of 'Natural Cattle Fear Losing Market Niche,” Wall Street Journal (May 17, 1989),
pp B1, B3

* Code of Federal Regulations Title 21 §121 22 (193%)
* Federal Regaster Vol 44, pp 012 13 (1979)

“ Senate Report 100-390 (see note 41), p 132
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F. HEALTH CLAIMS

1he Problan

Increasingly, food manufacturers seek to exploit the public’s knowledge about the
relationship between diet and disease, by openly clainung that their products will help
reduce the risks of specific discases. These "health” claims 8o beyond traditional .
“nutrition” claims, such as "low calorie” or "high fiber,” by asserting the suppostd health |
consequences of a {ood’s particular nutritional characteristics. Idcally, heaith glaims could
fepresent a new means of informing consumers about nutrition and health. In practice,
however, they have proliferated without adequate controls and, in many instances, they
have served 1o mislead an increasingly health conscious public.

For example, Kellogg, in 1984, began claiming that All-Bran cereal, when caten as
part of a fow fat, high fiber diet, could help reduce the nsk of certain f yrms of cancer.
That statement was approved by the National Cancer Institute. Unfortunately, Kcllogg
soon added a similar claim to the label of Crackhn’ Oat Bran cereal, which contains four
grams of fat per serving - quite high for a breakfast cereal. Similarly, Kellogg labeled
Rice Knispies as fortified with extra “energy-releasing” B-vitamins that would "help you get
through a busy day.” The FDA and the New York State Attorney’s General office found
that the label claims misteadingly implied that Rice Krispies actually provided energy in a
way that consumers could directly experience after cating the product. Kellogg agreed to
modify the label.

Health claims can also deceive consumers by.

¢ Highhghung a characteristic which may help prevent a disease, but
remaimng stient about anether that promotes the same -- or another -«
disease. Campbell Soup has boasted that its fow-fat, low-cholesterol, soups
can help reduce the risk of some forms of heart disease without disclosing
that the soups’ high sodium content may raise blood pressure and thus
mncrease the nsk of heart discase. Similarly, whole milk cartons note that
milk is high in caicium and that calcium-neh foods may help reduce the nisk
of osteoporosis, but do not mention that the high fat content of whole milk
could increase risks of heart disease, cancer, and obesity.

¢ Highlighung dict-discase relationships that are irrelevant for most
Americans  Land O’ Lakes butter labels clarmed that the product’s vitamun
A helps keep skin soft and smooth, but skin problems related 1o vitamin A
result only from severe deficiencies that are almost unheard of in the Umited
States

*  Exaggerating the potential benefits from a particular food. Quaker Oats ads
nplied that eating oatmeal daily could reduce blood cholesterol by nearly
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109, although Quaket’s own supporting studies showed that most of the
reduction came from switchung to a low fat, low'cholesterol diet rather than
from cating oats. Quaker’s success sparked the development of new oat
bran products, many containing only trivial amounts of oat bran.

Reguiatory Siatus .,

The history of the health claims controversy has essentially been charactenzed by
the White House Office of Management and Budget (OMB) overruling well-meaning
proposals by the FDA. As a result, public health policies have suffered at the expense of
wdeological, political and economic goals.

FDA enforced 2 regulation completely prohibiing health claims” until the All-
Bran claims appeared in 1984. The agency’s response was initially stymued because
another Public Health Service agency, NCI, had expressly endorsed the claims.
Eventually, the OMB interceded and coerced FDA to propose rescinding the 81-year-old
prohibition and to permt such claims so long as they were "truthful and non-misleading”
and met other related critena.”

The 1987 proposal, however, did not require that health claims be reviewed hy
Public Health Service agencies, as had been done by Kellogg with its first health claims for
All-Bran. Nor did FDA require that the claims be based upon a consensus of scientific
opinion, specify whether foods with nutritional drawbacks could carry health claims, or
specify that the claims would be hmuted to areas of diet that posed true health problems
for the average consumer FDA also announced that it would treat this proposal as the
agency's intenm pohcy pending adoption of the final rule.” As a result of these
deficiencies, FDA's proposal drew practically unanimous opposition from the pubhc
health, medical and consumer commumties.

After considering the public comments, FDA drafted a significantly different final
regulation. On August 31, 1988, FDA asked the OMB to approve a regulation that would
nmit health claims to five areas of health where a consensus of scientific opimon
supported a connection between diet and disease. These included sodium and heart
discase, fats and heart disease, fats and cancer, fiber and ¢ancer, and calaium and
osteoporosis The draft called for FDA to develop model label messages and health

" Code of Federal Regulstions Ttle 21 §10190)(1) (1988)

S House of Representatives, Commitiee on Goverament QOperations, 2
pn b ) I . House of Representatives Report 100 561, 100th Congress, 2d Session
(s pp 2233
" Federal Regader Vol S2, pp 28833 39 (1987)
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summarics specifying how and in what contexts companies could use the messages.
Manufacturers could still devise messages of their own in other areas of health, but at the
nsk of FDA regulatory action.™

The draft final rule addressed many criticisms of the proposal, but OMB resisted it
as 100 restrictive. In February 1989, more than 15 major health organizations including .
the American Medical Association, the American Institute of Nutrition, the Americah
Heart Association, and CSPI met with OMB officials, urging cither that health claims be
prohibited entirely or that FDA’s final rule be approved, with the exception that food
companies not be allowed to devise their own health claims.® However, Dr. Fred Shank,
FDA’s acting director for foods, recently conceded that due to OMB's resistance, "this rule
Is going nowhere as currently written™ Indeed, in recently stating that the health claims
issue is among several the agency plans to address in a new food labeling initiative in the
near future,” Commissioner Young effectively admitted that the agency 1s back to square
one.

Recommended reform
OMB should permit FDA 1o,

* Allow health claims only for those diet-disease relationships that are recognized
by a broad scientific consensus (reflected in such publications such as the Di
Guidelines or the Surgeon General’s Report) as being major diet-related problems for the
American population.

* Allow health claims only if they are based on model language that FDA has
developed or other language that FDA has reviewed.

* Prohibit health claims on any label of a food containing ingredients or properties
which may offset the cdlaimed disease-preventing benefits by promoting esther the same
disease or some other disease.

™ Dpartment of HHS, Public Health Scrvce, FDA, Memorandum - Subicat; Public Health Message Final *
Rule (Aug. 31, 1963). '

™+OMB Opposid to FDA Endorung Wording of Health Claims.” Eood Chemical News (Mar 6, 1989),
pp 56-59

" *Federal "Default” Leaves Health Claims Action to States CSP1,° Food Chemical News (July 10, 1989),
pp 19,24
n

“Action Aganst Psyllium-Contanng Cereal Utged by CIBA,* Food Chemucal News (July 10. 1989), pp
U, 36
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* Allow health claims only if one typical serving eaten daily will provide the benefit
claimed.

* Require that the label mclude a disclosure, as prominent as the claim itself, that

the claim i6 only valid if the food 15 consumed as part of a total dictary pattern and that
consumers should refer io the full nutrition labeling provided.

3
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PART IV: LABELING OF INGREDIENTS

The Problem

To follow the advice of health authorities concerning diet and disease, consumers
need complete information about food and beverage ingredients. Consumers need to
know about the presence of sugar (which goes by many nzmes), salt and other forms of
sodium, and vegetable oils that are high in saturated fat. Millions, too, need speaific
gredient information to follow special doctor-prescribed diets or to avoid allergic
reactions. Qithers wish to avoid ingredicnts that have been linked with cancer, such as
saccharin and artificial colorings.

Unfortunately, food labels often lack essential ingredient saformatior..

e  Somc foods are subject to FDA “standards of identity.” These standards
prescribe mandatory and optional ingredicnts for foods called by a certain
name (c.g- "peanut butter,” "low fat mitk"), but require only the optional
ingredients to be listed on the label. Mandatory ir_rp'cdicms are required i
be listed only in the Code of Federal Regulations.”

e Labels must list ingredients in order of predominarce, but only rarely must
list actual quantities or percentages.” Thus, it is impossible to know the
amounts of desirable and undesirable ingredients. For example, some
breakfast cereals contain as much as 50% sugar, but do not reveal this fact.
Total sugar content is especially hard to evaluate when several sugars --
“sugar,” “dextrose,” "1igh fructose corn syrup,” etc. -- are scattered through
the ingredient list.

e Ingredient labels frequently hst vegetable oils in an "and/or" fashion without
revealing which of the oils is actually present in the particular package This
is a particularly important health issue when the oil is 2 major ingredient
and possible ingredients include one or more highly saturated oils.

e When afood covered by a “standard of identity® 1s an ingredient of other
foods, it may be listed only by that standard name, without listing its sub-
ingredients, such as milk or eggs, that may be of crucial concern to some
consumers.

™ Title 21, Parts 130-69 (1968)
" Code of Federal Regulations, Titke 21, §§ 101 4a), 10223, 10232, 10233, 10237, 102.54 (1988)
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o  Long lists of ingredients, often in all-capitalized, right-justified text against
non-contrasting backgrounds, discourage all but the most determined label
readers.

INGREDIENTS, WHEAT FLOUR, SUGAR, SHORTENING (CONTAINS
ONE OR MORE OF THE FOLLOWING: HYDROGENATED SOYBEAN
OIL AND/OR COCONUT OL AND/OR BEEF FAT), CORN SYRUP,
DEXTROSE, GUM ARABIC, SALT, HYDROLYZED VEGETABLE PRO-

DOXINE HYDROC HLORIDE, FRESHNESS PRESERVED WITH BHT.

Current Ingredient Labels Can Be Difficult to Understand

Regul { Legiskative S
Regulatory agencies and Congress have failed to improve ingredient labeling.

o Inuts 1979 labeling policy review, FDA said it would scon make broad
changes 1o assure labeling of 97-98% of ingredients in standardized foods.”
Ten years later, FDA has changed labeling requirements only in the
particular standards that it has had occasion to review or revise for other
reasons, Amendments of federal law to require labeling of all mandatory
and optional ingredients have been introduced iz Congress, but have never
been enacted.

o  FDA has abandoned its earlier resolve to grapple with the problem of
"and/or" oil labeling. In the 1979 labeling policy review, FDA and USDA
said they intended to protubit this labeling on all foods that contain
significant amounts of fat (10% or more fat by dry weight), a change that
would have covered most crackers, cookies, and imitation cheeses.”” FDA
still has not made that change. Furthermore, FDA has not acted on CSPI's

* Federal Reguster, Vol 44, p 75997 (1979)
¥ Ibid, pp 75.998-99. <
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1986 petition to protubit *and/or” labeling.®

Recommended Reform

* Require that Jabels of standardized foods list all ingredients. Raquire ingredient
labels for alt foods to identify the ingredients of any standardized foods that are contained
in the product.

* Require ingredient labels tc state the percentage by weight of major ingredients --
those that comprise 5% or more of the total weight. Require all sugar ingredients to be
grouped for these purposes (e.g., "Sugars 50% (sugar, corn syrup, dextrose)").

* Require ingredient labels to hst only the fats and oils actually used in the
particular product

* Design a more user-friendly ingredient labeling format, such as requiring upper-
and lower-case letters, ragged nght margins, and contrasting colors.

MAJOR INGREDIENTS: Sugars 50% (sugar. com syrup.
dextrose). White flour (30%), Hydrogenated soybean ol
(10%). Coconut fat (59: a saturated fat}

OTHER INGREDIENTS Gum arabic, Salt. Hydrolyzed
vegetable protetn (contains MSG). Egg. Artificial colors
including Blue 2 and Yellow 5. Artificial flavors. Vitamins
B-1 and B-6. BHT {preservattve).

Improved Ingredient Label

“Sec Partl B
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PART V: ECONOMIC IMPACT OF FOOD LABELING REFORM

Food labeling reform is a healthy ounce of prevention worth many pounds of cure,
in both health and economic terms

The Casts of Dict-related D

Each year, diet-related diseases lead to hundreds of thousands of deaths and cost
tens of billions of dollars in health care and lost productivity. The Surgeon General
estimates that heart diseases cause 510,000 deaths, and cost $49 billion. Cancers inflict
476,000 desths and cost $72 billion. Strokes cause 149,000 deaths 1nd cost $11 billior.®

We share these costs collectively through insurance premiums and taxes that help
pay medical expenses. For example, when a person survives the first encounter with a
diet-related disease, the treatment costs that we pay in insurance premiums and taxes
become a social investment in that person's future health, We squander that investment
whenever the benefits of, say, a $30,000 coronary bypass operation, are lost due to public
policies, such as food labeling rules, that hinder the patient from maintaining a diet that
helps prevent the discase from recurring. Tne human costs are of course much larger.

Benefits of Food Labeling Reform

Food labeling reform will have clear economic benefits. While these benefits are
difficult to quantify, there 15 no doubt that better labeling will guide adults toward foods
that reduce the risks of developing diet-related diseases, and thus reduce medical costs,
lost productivity, and lost income due to premature death or disability. As FDA surveys
have indicated, Americans are aware of the diet/disease link, are trying to modify their
diets, but have difficulty choosing the most healthful foods because of inadequate food
labeling.

Improved labeling also helps the market system operate properly. As consumers
become increasingly able to choose more healthful foods, a more rational market will
develop, and manufacturers will tend to produce more healthful foods. This development
will, in ime, lead to improvements 1n the public’s health.

¥ surgeon General's Report, pp 45, 180
a5
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The Costs of Labeling Reform. in P .

The economic costs to industry and consumers of labeling reform -- a preventive
measure +- are orders of magnitude below the amounts Amencans currently pay after the
fact for diet-related disease. For example, FDA estimated the first-year cost of adding
sodium information to the nutrition label - a reform tequiring a label change on about
half of all FDA-regulated foods - at not quite $15 million, and annual costs thereafter at
$0.5 miition.* FDA's estimated cost of the agency’s proposed cholesterol labeling rule --
affecting only those compantes that choose to highlight cholesterol or saturated fat content
--1$ $1.1 million for the first year, and $32,000 annually thereafter.® The FDA
determined that both labeling reforms were not "major rules” requiring detailed economic
analysis and that they did not impose any substantial burden on small businesses. For
most labeling reforms, momtoring the nutrient content and changirg the label once reflect
the lton’s share of all costs.

Nor 1s labehing reform t urdensome for taxpayers FDA's entire budget of $132
mitlion for alt food regulation and enforcem-nt actvity™ -- including not just labeling but
regulation of food additives and contaminants, testing and inspections, and responding to
emergencies - barely exceeds 50 cents per person per year. The additional cost of
polictng more complete nutnition and ingredicnt labels on all foeds would be mimimal

The minimal costs of labeling reform are also distnbuted more efficiently and
humanely than in the health lottery that currently apportions suffering and expenses The
food industry pays the costs of modifying labels, then passes on to consumers as much of
these costs as the market will bear. The marketplace then spreads these costs as
cfficiently as possible, through tiny, almost infimtesimal price increases to all who buy
food

Even a small public health benefit from some labeling reforms would justify their
entire cost  If sodium labehng reduced stroke-related costs by just over 1/10% the first
year (and 1/250% each year thereafter), that savings would cover the enttre cost of that
rule  Simlarly, preventing the heart-attack death of one 40-year-old person carning
$40.000 per year (even assuming no salary increase until retirement at age 65) would save
$1 mullion in lost productivity and income alone, approaching the fotul cost of the T'DA'S
proposed cholesterol labeling rule

* Federal Repister, Vol 47, pp 26,580, 26,587 83 (1982)
Jeral Register, Vol 51, pp 42,584, 42,591.92 (19%)
“* »_enter for Food Safety Gets $59 Mathon Increase,” EFood Chemical Nows (Oct 10, 1988), p 22
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The costs of labeling changes are not only minimal compared to health-related
costs, but downright trivial by other yardsticks:

e Per consumer: The estimated $15 million first-year cost of sodium labeling,
if entirely passed on to consumers, represents well under a dime per
American.

o  Per company: FA estimated that labc ' modifications required by its
cholesterol gropos;l would cost an average of $4,000 ~ $960 for small
companies.

e Per food dollar: FDA estimated that during the first year, the sedium
labeling rule would cost one-hundredth of one cent for every dollar
consumers spend on FDA-regulated food.*

o Compared to advertising costs: Food companies spent $4.3 bullion for
advertising in 1986."

Finally, agencies can lighten the burden of labeling changes by setiing “uniform
compliance dates” on which all labeling changes made over 2 preceding period go imnto
effect. For example, all changes finalized by FDA between January 1, 1988, and January
1, 1990, will become effective January 1, 1991.° Manufacturcrs could consolidate all
reforms required in a single label change, which would cost just a fraction of the expense
of separate label changes. Many companies also regularly change labels for marketing
rexsons and could make any FDA-required modifications to their labels at such times.

Better food labeling 1s both a health and an economic investracnt that Americans
can no longer afford to forego

* Federal Register. Vol 51, pp 42, 501 92 (1986)

# Eederal Regstcr, Vol 47, pp 26,587-88 (1982)

** *1986 national ad spending by categorv.” Advertiung Age (Sept 24, 1987). p 165
* Federal Register Vol S3 p 34,861 (198%)

kY

Senator MeTzENBAUM. The hearing stands ad)...ned. Thank you
very much. &ll of you.
{Whereupon, at 12 30 p.m., the commiitee was adjourned.]
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