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INTRODUCTION

The Augustus F. Hawkins-Robert T. Stafford Elementary and Secondary School
Improvement Amendments of 1988, Pub. L. 100-297, amended. the Elementary and
Secondary Education Act of 1965 (ESEA). Part A of Chapter 1 of Title I, ESEA
(Chapter 1), reauthorizes a program previously contained in Chapter 1 of the
Education Consolidation and Improvement Act of 1981 (ECIA). Part A of
Chapter 1 provides financial assistance through State educational agencies (SEAs)
to local educational agencies (LEAs) to meet the special educational needs of
educationally ,4eprived children in school attendance areas and schools with high
concentrations of children from low-income families and the needs of children in
local institutions for neglected or delinquent (N or D) children. This assistance
is to improve the educational opportunities of educationally deprived children by
helping them succeed in the regular program, attain grade-level proficiency, and
improve achievement in basic and more advanced skills that all children are
expected to master.

On October 21, 1988, the U.S. Department of Education (ED) published a notice of
proposed rulemaking cor this program in the Federal Register (53 FR 41466-41492).
Almost 500 letters, which included several thousand comments, were received from
State and local educational agency officials, teachers, organizations, and members
of Congress. Final regulations were published in the Federal Register on May 18,
1989 (54 FR 21752-21809).

Section 1436 of Chapter 1 requires the Department to prepare a policy manual,
distribute it to SEAs and LEAs, and make it available to parents and other
interested individuals, organizations, and agencies. The purposes of the policy
manual are as follows:

o Assist LEAs in preparing applications, meeting applicable program
requirements, and enhancing the quality, increasing the depth, or
broadening the scope of Chapter 1 programs.

o Assist SEAs in achieving proper and efficient administration of Chapter 1
programs.

o Assist parents to become involved in the planning, implementation, and
evaluation of Chapter 1 programs and projects.

o Ensure that the officers and emFloyees of ED, including auditors,
uniformly interpret, apply, and enforce the Chapter 1 requirements.

The guidance in this document applies to programs under Pa.:t A of Chapter 1
(basic programs operated by LEAs). This i,-..lidance does not apply to the other

Chapter 1 programs even though those programs may, in part, be operated by LEAs.
LEAs may rely on :ids guidance unless I.: is iaconsistent with guidance provided by
the SEA. While SEAs may wish to considei the guidance in this document in
developing their own guidelines and standazd.., they are free to develop alterna-
tive approaches that are consistent with the Chapter 1 statute and regulations,



but may be more in keeping with particular needs and circumstances. In other
words, this policy manual contains acceptable but not exclusive guidance
concerning Chapter 1 requirements. However, compliance with the guidance in this
document shall be deemed compliance with the statute and regulations by ED
officials, including the Inspector General.
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ACRONYMS

The following acronyms are used in this policy manual:

AFDC - Aid to Families with Dependent Children
CAI - Computer Assisted Instruction
CRT - Criterion-Referenced Test
EAB - Education Appeal Board
ECIA - Education Consolidation and Improvement Act of 1981
ED - U.S. Department of Education (or Departmert)
EDGAR - Education Department General Administrative Regulations
ESEA - Elementary and Secondary Education Act of 1965
ESL - English As A Second Language
FTE - Full-Time Equivalent
FY - Fiscal Year
CEPA - General Education Provisions Act
IEP - Individualized Education Plan
LEA - Local Educational Agency
LEP - Limited English Proficient/Proficiency
N or D - Neglected or Delinquent
NAPPP - National Average Per Pupil Payment
NCE - Normal Curve Equivalent
NRT - Norm-Referenced Test
OALJ - Office of Administrative Law Judges
OMB - Office of Management and Budget
R-TAC - Rural Technical Assistance Center
SEA - State Educational Agency
SPPE - State Per Pupil Expenditure
TAC - Technical Assistance Center



BASIC GRANTS

Statutory Requirement

Section 1005 of Chapter 1 of Title I, ESEA

Regulatory Requirements

Sections 200.2, 200.3, 200.22, 200.23, and 200.24

The Chapter 1 LEA program includes two types of subgrants for LEAs--basic
grants and concentration grants. Under the basic grant formula, LEAs are
entitled to grants based on their numbers of formula children multiplied by a
cost factor derived from the State per pupil expenditure (SPPE) for elementary
and secondary education. National data on numbers of eligible children are
readily available only to the county level. Consequently, the Secretary
applies the formula to the county level and gives SEAs responsibility for
allocating county amounts to LEAs in cases where LEAs are not coterminous with
counties. In carrying out this responsibility, SEAs must allocate each
county's basic grant amount among LEAs within the county on the basis of the
best available data on the number of children from low-income families.

Ql. Does Congress appropriate a specific amount for the Chapter 1 LEA
program annually?

A. Yes.

Q2. If the Congress does not specify amounts for basic grants and
concentration grants, how does the Secretary determine those amounts?

A. Unless the appropriation bill specifies otherwise, section 1006(c) of
Chapter 1 specifies that the fir3t $400 million of the Chapter 1 LEA
program appropriation in excess of $3.9 billion is reserved for
concentration grants. Whenever the amount appropriated exceeds $4.3
billion, 10 percent of the appropriation is reserved for concentration
grants. The remainder is available for basic grants.

Q3. Are all basic grant funds distributed among the 50 States, the District
of Columbia, and Puerto Rico?

A. No. One percent of the basic grant funds is reserved for the Secretary
of the Interior, Guam, American Samoa, the Virgin Islands, the Northern
Mariana Islands, and the Republic of Palau.

Q4. How does the Secretary determine the amount each SEA in the 50 States,
the District of Columbia, and Puerto Rico is entitled to receive?

A. Basic grant allocations are determined on a county-by-county basis in
accordance with the statutory allocation formula in section 1005 of
Chapter 1. Each State's basic grant allocation is the sum of the county

1
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aggregate allocations in the State. The county allocations are based on
the number of formula children multiplied by a cost factor derived from
average SPPE.

Q5. What are the factors in the count of eligible formula children?

A. The primary factor is the number of children, ages 5-17, in families
with incomes below the poverty level, based on data from the latest
decennial census. These data represent approximately 96 percent of the
Chapter 1 formula children and remain constant until new data from the
decennial census become available every ten years. Census poverty data
are one of the few types of nationally uniform data available. In
addition to the census data, the formula includes annually updated data
on the number of children, ages 5-17, who are in families receiving Aid
to Families with Dependent Children (AFDC) payments above the current
census poverty level, in institutions for N or D children that are not
State operated, and in foster homes supported with public funds.

Q6. What is the source of these data?

A. The Department of Commerce, Bureau of the Census, furnishes the county
.

decennial census data to the Secretary. The Department of Health and
Human Services collects October caseload data for AFDC and foster
children annually through State agencies administering child welfare and
public assistance programs and furnishes the data to the Secretary. The
Secretary conducts an annual survey through the SEAs to collect October
caseload data on the number of N or D children who resided in
institutions for 30 consecutive days, at least one day of which was
in October of the preceding year.

Q7. What is the average SPPE cost factor that is used in the allocation
formula?

A. Each SEA is required to report annually the amount of State, local, and
Federal funds expended for elementary and secondary education and
average daily attendance data. From these data, the Secretary deducts
the expenditures for Chapters 1 and 2 and computes the average SPPE.
The cost factor in the allocation formula is 40 percent of the State's
average per pupil expenditure, except that no State's cost factor may
exceed 120 percent of the national average per pupil expenditure nor
fall below 80 percent of the national aierage per pupil expenditure.
Additional adjustments are made to Puerto Fo's expenditure data.

Q8. Are the latest school year expenditure data used for the cost factor in
the formula?

A. No. The statute requires that per pupil expenditure data for the third
preceding fiscal year be used in the allocation formula.
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Q9. Why does the Secretary compute allocations on a county basis?

A. The statute provides that the Secretary will make allocations for LEAs
if satisfactory data are available. In any case in which such data are
not available, allocations are to be made on a county-by-county basis.
The data needed for the allocation formula are readily available for the
entire Nation only to the county level. Consequently, the Secretary
applies the formula to the county level.

Q10. Does each county receive an allocation that equals its number of formula
children multiplied by the State cost factor?

A. No. The statute provides that if the amount appropriated is
insufficient to pay the county amounts computed by the formula, then the
allocations are to be ratably reduced to the amount appropriated.

Q11. Do all counties in the Nation receive a basic grant allocation?

A. No. To receive a basic grant allocation, a county must have at least 10
children who are eligible to be counted for the formula.

Q12. Is there a Strhte minimum basic grant allocation?

A. Yes. The statute provides for a State minimum grant when the
appropriation exceeds the fiscal year (FY) 1988 appropriation and the
amount available for concentration grants is $400 million or more
or when the amount available for basic grants exceeds the 1988 level by
$700 million.

Q13. What is the State minimum allocation?

A. Each State is guaranteed a minimum allocation that is equal to the
lesser of--

o .25 percent of the total amount available for basic grants;

o 150 percent of the previous year's basic grant allocation; or

o 150 percent of the national average per pupil payment (NAPPY)
multiplied by the previous year's count of basic grant formula
children. The NAPPP is determined by dividing the basic grant
appropriation by the number of basic grant formula children.

Q14. When does the Secretary dotify SEAs of the county allocations?

A. The target date is March 15.

Q15. Could announcement of the county allocations be made earlier so LEAs
would have more planning time prior to the beginning of the school year?

A. The Secretary is dependent on all agencies to submit the required
formula data in a timely manner. The statute requires October caseload

3
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counts for AFDC, foster, and N or D children and these data are usually
not complete until the end of the following January. Additionally, the
formula children counts required for the State agency programs in Part D
of Chapter I are not available until late January. Once all data are
complete, approximately six weeks are required to process the data and
calculate the allocations.

Q16. What is the SEA's responsibility fcr determining LEA basic grant
allocations?

A. The statute provides that when the Secretary determines allocations for
counties, the SEA shall allocate each county aggregate amount among LEAs
in that county.

Q17. Unless the Secretary has approved statewide allocations in accordance
with §200.24. what data and procedures must an SEA use to distribute
county allocations among eligible LEAs?

A. The SEA must first determine and set aside the amount of tilt county
allocation generated by the formula count of N or D children. The
remaining county amount must be distributed on the basis of low-income
data. The Chapter 1 regulations provide SEAs flexibility in selecting
the low-income data they use to determine basic grant allocations for
LEAs. This allows the SEAs to use data more current or accurate than
the census counts that are used in the county allocation formula.
Although SEAs possess broed discretion over these data, they must
further the purposes of Chapter 1 in directing funds to low-income
areas. If an SEA decides to use data that are different from those used
in the county allocation formula, the SEA must ensure that it is using
the best available data on the number of children from low-income
families.

Q18. May an SEA use a variety of sources of low-income data within the State
to distribute the various county allocations among LEAs?

A. No. In determining the number of children from low-income families in
the LEAs in eael county, the SEA must use the same measure of low-income
throughout the State.

Q19. May an SEA use a combination of low-income factors if these data are
consistently used for allocation purposes throughout the State?

A. Yes. For instance, a State might choose to use both decennial census
data and current free-lunch data. The SEA must weight the data,
however, so that LEA allocations are not determined on the basis of
duplicate counts of children.

Q20. Are all LEAs eligible to receive basic grants?

A. No. LEAs in ineligible counties, i.e., counties with fewer than 10
formula children, are not eligible to receive basic grants.

4
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Q21. Must an SEA make allocations to all eligible LEAs?

A. No. The SEA is not required to allocate basic grant funds to an LEA
with fewer than 10 childrel eligible to be counted under the formula.

Q22. Is there a minimum LEA basic grant?

A. Yes. Each LEA's basic grant allocation may be no less than 85 percent
of the amount it received in the previous year.

Q23. Does this 85 percent "hold harmless" aruount apply to only the portion of
fund:, allocated to an LEA on the basis of low-income data?

A. No. The "hold harmless" amount is computed on the basis of the LEA's
total basic grant allocation in the previous year, i.e., the separate
amount allocated for N or D children and zhe portion allocated on the
basis of low-income data.

Q24. If an LEA is unable or unwilling to provide services to N or D children,
may it retain the funds that were allocated on the basis of these

children?

A. No. If an LEA is unwilling ol ,Lnable to provide services to N or D
children, the SEA must reduce the LEA's allocation by the amounr
generated bythe N or D children.

Q25. May the SEA transfer these funds to another LEA?

A. Yes. These funds may be assigned to another State agency (r LEA that
agrees to assume educational responsibility for the N or D children.

Q26. May the SEA retain these funds?

A. Yes. If the SEA assumes educational responsibility for the N or D
children, it is entitled to the funds generated by those children.

Q27. If neither the SEA nor another agency is willing to assume educational
resporibility for N or D children, what happens to the funds?

A. The SEA must reduce the LEA's allocation by the amount that was based on

N or D children. The funds are not available for reallocation to other

LEAs.

Q28. If an institution closes and the children are transferred to an institu-
tion in another LEA, must the SEA transfer the funds to the LEA in which
the children now reside?

A. Yes. The SEA must adjust the allocations of the two LEAs to reflect the
transfer.
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Q29. Must the LEA account separately for the funds based on N or D children?

A. The SEA decides whether to require an LEA to make a separate application
or budget or to keep a separate account of Chapter 1 funds expended for
N or D children. The LEA's application for Chapter 1 funds, however,
must contain a description of the services to be provided to N or D
children.

Q30. Are there other special circumstances that would allow SEAs to make
adjustments when determining final LEA allocations?

A. Yes. Section 200.23(b)(2) of the regulations provides for adjustments
to LEA allocations where (1) a school district of an LEA overlaps a
county boundary; (2) an LEA serves a substantial number of children from
the school district of aiiother LEA; or (3) an LEA's school district is
merged or consolidated, or a portion of the district is transferred to
another LEA.

Q31 Are there circumstances that would allow an SEA to disregard county
allocations when determining basic grant allocations for LEAs?

A. In any State in which a large number of LEAs overlap county boundaries,
the SEA may apply to the Secretary for authority to make allocations
directly to LEAs without regard to counties. If an SEA allocates
directly to LEAs, the SEA must use the same factors as those used by the
Secretary in the county allocation formula.

Q32. May basic grant funds that remain unobligated at the end of the fiscal
year for which they were appropriated be carried over for use during the
succeeding fiscal year?

A. Yes. Section 412(b) of the General Education Provisions Act (GEPA)
provides that any basic grant funds that are not obligated by the end of
the fiscal year for which the funds were appropriated may be carried
over and used during the succeeding fiscal year. However, section
1432(b) of Chapter 1 limits the amount that may be carried over and used
in the succeeding year (see the Carryover section).

6
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CONCENTRATION GRANTS

Ctatutory Requirement

Section 1006 of Chapter 1 of Title I, ESEA

Rezulatory Requirements

Sections 200.2, 200.3, and 200.25

The Chapter 1 LEA program includes two types of subgrants for LEAs--basic
grants and concentration grants. The funds for basic grailLs provide financial
assistance for educationally deprived children in nearly every school district
in the Nation. Concentration grants are designed to augment basic grants in
LEAs with very high concentrations of children from low-income families. Funds
provided for concentration grants are used by the LEAs in the same manner as
those provided for basic grants and do not require separate accounting or
programming.

Ql. If the amount is not specified in the annual appropriation act how does
the Secretary determine the amount available for concentration grants?

A. Unless otherwise specified in an appropriation act, the Secretary
reserves for concentration grants the amount of the Chapter 1 LEA
program appropriation specified in section 1006(c) of Chapter 1.
Specifically, the first $400 million in excess of $3.9 billion must be
reserved for concentration grants. Whenever the appropriation exceeds
$4.3 billion, 10 percent of the appropriation must be reserved for
concentration grants.

Q2. How are concentration grant allocations determined for each State?

A. The Secretary determines which counties in each State qualify for con-
centration grant funds and dfltributes the concentration funds among the
eligible counties in accordan with the statutory allocation formula.
Each State's concentration grant is the aggregate of the sums for
.:111g4hle counties in the State.

Q3. Is there a State minimum allocation for concentration grant funds?

A. Yes. However, the minimum allocation is not a specified amount. The

Secretary computes the State minimum allocation by taking the greater
of $250,000 (unless a different amount is specified in the appropriation
act) or the following:

The lesser of--

o .25 percent of the total appropriation for concentration
grants;

7
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o 150 percent of the State's previous year's concentration grant;
or

o 150 percent of the NAPPP multiplied by the number of
concentration grant formula children in the State in the
preceding year. The NAPPP is derived by dividing the
appropriation for concentration grants by the number of
children counted in the concentration grant formula for all
eligible counties in the Nation.

Q4. How does a State know when it has received a State minimum allocation
for concentration grants?

A. The Secretary notifies States of county allocations for concentration
grants. In States where eligible counties do not generate concentration
funds based on the allocation formula that exceed the State minimum
grant, the States are notified of an additional lump sum amount to bring
the State up to its guaranteed minimum allocation.

Q5. Which counties are eligible for concentration grant funds?

A. A county is eligible if the number of children counted in the basic
grant formula in the preceding year exceeds 6,500 or 15 percent of the
total number of children, ages 5-17, in the county. Approximately 1,900
out of the 3,100 counties in the country, including independent cities,
were eligible in SY 1989.

Q6, Are the same factors used in the basic grant formula for county
allocations also used ix) determine county eligibility for concentration
grants?

A. Yes. The factors are the number of children, ages 5-17, 1:1 (1) families
with incomes below the poverty level based on decennial census data; (2)
families receiving AFDC payments above the current poverty level; (3)
institutions for N or D children that are not State operated; and (4)
foster homes supported with public funds.

Q7. If a county does not valify for a concentration grant based on the
basic grant county allocation formula data required by the statute, may
an SEA determine that such a counv v. is eligible because it meets the
6,500 or 15 percent criteria based on the data the SEA uses to determine
basic grant allocations for the LEAs?

A. No. County eligibility is determined by the Secretary and may not be
redetermined by an SEA.

Q8. How does the Secretary allocate concentration grant funds among eligible
counties?

A. Each eligible county in the Nation receives a proportionate share of the
concentration grant appropriation based on the product of:
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o Its number of basic grant formula children for the preceding

year in excess of 6,500, or the total number of basic grant

formula children, if this number represents more than 15

percent of all children in the county, whichever of these

numbers is greater.

o An amount that equals the current year basic grant for the

county (prior to ratable reduction) divided by the number of

basic grant formula ch:Adren in the preceding year. These

county amounts are ratably reduced to the amount appropriated

for concentration grants.

Q9. May an SEA adjust the county allocations computed by the Secretary7

A. Adjustments may only be made by the SEA for the following reasons:

o To ratably increase eligible county amounts to equal the State

minimum grant under §200.25(b)(3)(i).

o To proportionately reduce eligible county amounts to provide

the reserved amount under §200.25(b)(1).

o To address special circumstances under §200.23(b)(2).

Q10. Do all SEAs receive concentration grant funds?

A. SEAs in the 50 States, the District of Columbia, and Puerto Rico receive

concentration grant funds.

Q11. When are SEAs notified of county amounts for concentration grants?

A. The Secretary has set March 15 as the target date for announcing county

allocations for basic grants and concentration grants.

Q12. How does an SEA distribute each county's concentration grant funds

among LEAs within the county?

A. Each LEA that is eligible for concentration grant funds receives a

proportionate share of the county concentration grant based on its

number of basic grant formula children compared to the number for all

eligible LEAs in the county.

Q13. Which LEAs are eligible to receive concentration grants?

A. The general rule is an LEA is eligible for a concentration grant if--

o The LEA is eligible for a basic grant,

o The LEA is located, in whole or in part, in a county eligible

for a concentration grant; and

9



o The number of zhildren counted in the allocation formula for
the LEA's basic grant in the preceding year exceeds 6,500 or 15
percent of ele total number of children in the LEA.

Q14. What are exceptions t) the general rule under which an LEA may be
eligible to receive concentration grant funds?

A An LEA would be eligible under any of the following conditions:

o An LEA has a number of basic grant formula children in the
preceding year that exceeds 6,500 or 15 percent of the total
number of children, but it is otherwise ineligible because it
is located in an ineligible county. The SEA may determine such
LEAs to be eligible and reserve up to 2 percent of its con-
centration allocation to fund them.

o An LEA is located in an eligible county in which no LEA had
basic grant formula children in the preceding year in excess of
6,500 or 15 percent. Such an LEA is eligible if its number or
percentage of basic grant formula children for the preceding
year exceeds the average number or percentage for the county.

o An LEA is located ir a State that receives a minimum
concentration grant and the SEA allocates concentration grant
funds without regard to eligible counties. The LEA is eligible
if its number or percentage of basic grant formula children
exceeds the average number or percentage for the State.

Q15 Axe SEAs required to use the same formula data to determine LEA
eligibility and allocate funds for concentration grants as they use to
allocate basic grant funds?

A. Yes. To determine LEA eligibility, SEAs are required to use the counts
of basic grant formula children that they used to determine LEA basic
grants for the preceding year. To allocate concentration grant funds
among eligible LEAs, the SEAs are required to use the counts of formula
children that are used to compute the current year's LEA basic grant
allocations.

Q16 If an LEA overlaps county boundaries and one of the counties is
eligible, how does the SEA determine the LEA's eligibility to receive
concentration grant funds and the amount of such funds for the LEA?

A. The LEA's eligibility should be determined on the basis of its total
number of formula children, including those in all counties in which the
LEA is located. The LEA is eligible if the number exceeds 6,500 or
15 percent of all children in the LEA. If the eligible LEA is located
in part in an eligible county, the LEA is entitled to a proportionate
amount of the eligible county's allocation based only on the number of
formula children in that county compared to the total number of formula
children in all eligible LEAs in the county.

10
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Q17. Is an SEA required to reserve 2 percent of its concentration allocation

for eligible LEAs that are located in ineligible counties?

A. No. This is an SEA option. The SEA may choose to reserve 2 percent, an

amount less than 2 percent, or no funds at all.

Q18. Ir an SEA reserves concentration funds, must it distribute the reserved

amount among all eligible LEAs in the State that are located in

ineligible counties?

A. No. The SEA may rank order these LEAs according to the number or
percentage of basic grant formula children for the preceding year and

distribute the reserved funds among the selected LEAs in proportion to
their current year counts of basic grant formula children.

Q19. In a State that receives a minimum concentration grant, how does the SEA

allocate concentration grant funds among LEAs in the State?

A. The SEA may choose either of the following options:

o The lump sum it receives to bring the State up to its minimum
guaranteed allocation may be proportionately allocated among

all eligible counties. Under this option, each eligible LEA in

an eligible county would receive a proportionate amount of the

total county concentration allocation based on its current
year's count of basic grant formula children compared to other

eligible LEAs in the county.

o The SEA may disregard the allocations for eligible counties in
the State and allocate concentration grant funds to each LEA in
which either the number or percentage of children counted for
basic grants in the preceding year exceeds the average number
or percentage of those children in LEAs in the State. Under

this option, each such LEA would receive a proportionate amount
of the State concentration grant based or its current year's
count of basic grant formula children compared to the number in

such other LEAs in the State.

Q20. Is there an LEA "hold harmless" allocation for concentration grant

funds?

A. No. Neither the statute nor the regulations provide guaranteed minimum
allocations for LEAs for concentration grant funds.

Q21. Since an SEA is required to include N or D children in the counts of

formula children used to allocate basic grant funds and these same

counts are used to allocate concentration grant funds, must an SEA

allocate separately the proportionate share of an LEA's concentration

grant funds for N or D children as is required for basic grants?

A. Yes. If an LEA is unwilling or unable to provide services to N or D
children, the SEA is required to deduct the amount of funds allocated on
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behalf of N or D children from both basic grants and concentration
grants.

Q22. Are concentration grants a separate program?

A. No. An LEA that receives concentration grant funds shall use those
funds to carry out the same activities as those funded with basic grants
and described in its approved Chapter 1 project application.

Q23. Must these funds be accounted for separately?

A. No. The LEA is not required to account for concentration grant funds
separately from basic grant funds.

Q24. May an LEA carry aver unobligated concentration grant funds for use in
the succeeding year?

A. Yes. However, basic grant funds and corcentration grant funds do not
require separate identity at the LEA level. Thus, it is unlikely that
Chapter 1 LEA program carryover funds would be identified as basic grant
funds or concentration grant funds.

Q25. Is there a limitation an the amount of concentration grant funds that
may be carried over?

A. The limitations on carryover funds in §200.46 apply to an LEA's total
Chapter 1 LEA program allocation, i.e., basic grant funds and concentra-
tion grant funds.

Q26. Must an SEA reallocate concentration grant funds only to LEAs that are
eligible to receive concentration grant funds?

A. No. It would not be possible for an SEA to separately identify the
excess funds in an LEA that are available for reallocation as bazic
grant funds or concentration grant funds sinca separate accounting of
thesa funds is not requircd. All excess Chapter 1 LEA program funds
must be reallocated in accordance with §200.26.
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CARRYOVER

Statutory Requirements

Section 1432(b) of Chapter 1 of Title I, ESEA and Section 412(b) of GEPA

Regulatory Requirements

Section 200.46 of Chapter 1 LEA Program Regulations and Sections 76.705 and
76.706 of the Education Department General Administrative Regulations (EDGAR)

Section 1432(a) of Chapter 1 provides a 15-month period during which Chapter 1

funds are available for obligation. Based on this language, Chapter 1 funds
become available on July 1 preceding the beginning of the Federal fiscal year
for which they are appropriated and remain available until September 30 of the

subsequent year. If an LEA does not obligate all its allocation by the end of

the fiscal year for which Congress appropriated the funds, it has authority

under s2ction 412(b) of GEPA to obligate the remaining funds, subject to the

limitations in section 1432(b), during a carryover period of one additional

year. Following is an example of the 27-month availability period for Chapter

1 funds.

Federal Fiscal Year 1989 Appropriation

Number of
Months

Year for which the funds
were appropriated July 1, 1989-September 30, 1990 15

Carryover period provided
under section 412(b) of GEPA October 1, 1990-September 30, 1991 12

27

Ql. What are carryover funds?

A. Funds that are used during the final 12 months of their availability--
the carryover period provided under section 412(b) of GEPA.

Q2. Under what program requirements must carryover funds be used?

A. Carryover funds must be used in accordance with the statute and regula-
tions that are in effect for the carryover period--not the legislation
that was in effect dur'ng the year for which the funds were approp-

riated.

Q3. Are there restrictions on the amount of Chapter 1 LEA program funds an

LEA may carry over?

13
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A. Yes. Carryover amounts are limited to--

o No more than 25 percent of the total amount allocated to the
LEA, i.e., basic grant funds and concentration grant funds,
from the Federal FY 1989 appropriation (allocated to the LEA
for the period July 1, 1989-September 30, 1990); and

o No more than 15 percent of the funds allocated to the LEA,
i.e., basic grant funds and concentration grant funds, from the
Federal FY 1990 appropriation (allocated to the LEA for the
period July 1, 1990-September 30, 1991) and each subsequent
year's appropriation.

Q4. Is the maximum amount an LEA may carry over to the subsequent year
determined by applying the percentage limitation to the total amount of
Chapter 1 LEA program funds available to the LEA for the current year?

A. No. The percentage limitations must be applied to only the amount
allocated to the LEA for the current year for basic grant funds and
concentration grant funds, not including carryover funds from the
preceding year, excess funds that were reallocated to the LEA by the SEA
in accordance with §200.26, capital expense funds under §200.57, or
program improvement funds under §200.37(b)(2).

Q5. If a State's fiscal year is not the same as the Federal fiscal year and
ends June 30 rather than September 30, may the SEA apply the percentage
limitations on carryover funds as of June 30?

A. No. An SEA may establish a project year that is the same as its fiscal
year. For example, the SEA may establish a project year that begins on
July 1 and ends on June 30 of the following year. However, LEAs are
entitled to access to the Chapter 1 funds for the full 15-month period
(until September 30) before the limitations on carryover funds may be
applied. That is, the SEA may not apply the limitations on carryover
amounts until after September 30 even if the SEA approves projects for a
period from July 1 through June 30. The SEA should establish controls
to ensure that, after September 30 of each year, LEAs are not allowed to
use any prior year's funds that exceed the carryover limitations in
§200.46. If an LEA's project includes both prior year and current year
funds, charges should be made against prior year funds first to reduce
any amounts that will be in excess of the limitations on carryover
funds. The SEA or LEA must continue to w'count for funds by grant year.

Q6. Hay the SEA make an exception to the percentage limitations on carryover
funds?

A. Yes. Section 1432(b) of Chapter 1 provides that an SEA may grant an LEA
a one-time waiver of the percentage limitations on carryover funds if
the SEA determines that the request is reasonable and necessary. In
addition, the SEA may grant a waiver in any fiscal year if a supple-
mental appropriation for Chapter 1 becomes available.

14
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Q7. Does the one-time waiver apply to the three-year application perioG or
the entire period of time for which the program is authorized?

A. A waiver may be granted by the SEA L.° an LEA only once during the

current authorization of the program.

Q8. Do the percentage limitations on carryover funds apply to all LEAs?

A. No. They do nct apply to an LEA that receives an allocation less than
$50,000 for the Chapter 1 LEA program, i.e., basic grart funds and
concentration grant funds.

Q9. May State program improvement funds under section 1405 and the capital
expenses funds under section 1017(d) be carried over?

A. Yes.

Q10. Is there a percentage limitation on the amount of State program improve-

ment and capital expenses funds an LEA may carry over?

A. No.

Q11. May the funds allccater: Mapter 1 State agency programs for
migratory, handicapl.ed, ane i or D ..:hildren be carried over?

A. Yes. The State agencies receiving these funds may carry over unexpended
funds for use during the subsequent year and the percentage limitations
on carryover funds in §200.46 are not applicable to these programs.

Q12. May State administration funds be carried over?

A. Yes. SEAs may carry these funds ovsr and the percentage limitations in

§200.46 are not applicable.
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REALLOCATION

Statutory Requirement

Section 1403 of Chapter 1 of Title 1, ESEA

RezulAtory Requirement

Section 200.6

In order to permit the most effective use of the appropriation for the
Chapter 1 LEA program, SEAs are required to identify annually those LEAs in
the State with excess Chapter 1 allocations and to reallocate the excess funds
to other eligible LEAR. The SEAs must use reallocation as a remedy to redress
inequities in Chapter 1 funding caused by the statutory allocation formula.

Ql. What steps must the SEA follow to reallocate Chapter 1 funds?

A. The SEA must develop procedures co:

o Identify excess funds;

o Determine which LEAs are eligible to receive reallocated funds;
and

o Select from the eligible LEAs those that have the greatest
need.

.or

Q2. What are excess funds?

A. Excess Chapter 1 funds are funds--

o From an LEA that is not participating in the Chapter 1 LEA
program;

o That were recovered by the SEA from an LEA that had its
allocation reduced because it failed to meet the maintenance
of effort requirements in §200.41;

o From an LEA that has carryover funds that exceed the percentage
limitations in §200.46 or has excess funds for other reasons;
or

o That were recovered by the SEA after determining that the LEA
had failed to spend the funds in accordance with Chapter 1
requirements.

Q3. If an LEA does not submit an application for Chapter 1 funds, may an SEA
reallocate the LEA's entire Chapter 1 .ilocation, or must the LEA be
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allowed to retain the maximum allowed carryover for the succeeding
school year?

A. The SEA may reallocate the LEA's entire Chapter 1 allocation. The LEA,
however, should be given every opportunity to submit an application and
should be aware of the consequences if the application is not submitted
to the SEA by the required due date.

Q4. May an SEA reallocate the portion of a participating LEA's allocation
for which it did not apply by the date specified by the SEA?

A. The SEA may reallocate any portion of these funds t..lat would exceed the
amount allowed in §200.46 for carryover to the succeeding year.

Q5. There are no limitations on carryover funds for LEAs with allocations of
$50,000 or less. If these LEAs have excess funds for the current school
year, may the SEA reallocate those funds or must it give these LEAs an
opportunity to use the funds in the carryover year?

A. If these LEAs do not submit applications to participate in the program
by the date specified by the SEA, the SEA may reallocate the funds
allocated to these LEAs for the current school year. The SEA also has
authority to determine that a participating LEA has excess funds and the
SP:A may reallocate such funds during the current year.

Q6. May an SEA reallocate the funds allocated to an LEA on behalf of N or D
children if neither that LEA nor any other agency is able or willing to
provide services to those children?

A. No. These funds are not available for reallocation.

Q7. Which LEAs are eligible to receive reallocated funds?

A. An SEA may reallocate excess Chapter 1 funds only to LEAs with the
greatest need for those funds because of inequities in, or mitigating
hardships caused by, application of the statutory allocation formula.

Q8. What are factors that may cause inequities in an LEA's allocation?

A. These factors inc'ide--

o An increase since the most recent decennial census, caused by
population shifts or changing economic conditions, in the
number of children from low-income families. For example, in
LEAs where there have been population shifts or changing
economic circumstances that resulted in increased numbers of
poverty families since the 1980 census, inequities occur in
funding because the LEAs' allocations are based on the
statutory formula primarily comprised of poverty data from the
1980 census;
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o Data used in the allocation formula that are not representative
cr the current number of N or D children in local institutions.
The N or D formula is based on data from the previous year's
October caseload, and if there has been an increase in the
number of N or D children since that time, there is an inequity
in funding; or

o Other circumstances in which the statutory formula fails to
reflect accurately the number of low-income children.

Q9. How may an SEA determine if there is an inequity in an LEA's funding?

A. Evidence of increases or redistribution of the poverty population may be
obtained by comparing 1979 or 1980 data to comparable data for the
present based on (1) the number of children receiving free and reduced-
price school lunches; (2) the number of children in families receiving
AFDC payments; or (3) any other available data on numbers of children
from low-income families.

Q10. May the SEA consider as eligible for reallocation funds all LEAs that
can document increases in numbers of children from low-income families
since 1979 or 1980?

A. Yes. It may, however, reallocate those funds only to those LEA.f, with
the greatest need.

Q11. May the SEA require LEAs to furnish the information necessary to
document the increase in the number of children from poor families?

A. Yes. This may be included as a requirement in the LF,'s application for
reallocation funds.

Q12. In some States, LEAs are required to retain free lunch and AFDC records
for only five years. If 1980 data are not available, may the SEA
reallocate funds to an LEA that is able to document an increase only
during the past five years in children from poor families?

A. Reallocation funds must be used to redress inequities in funding caused
by the allocation formula. Unless the data for 1979 or 1980 have been
retained, a determination that there has been an increase in poverty
that results in an inequity in funding cannot be made.

Q13. If free lunch or AFDC records fot 1979 or 1980 are not available in the
LEA, what should the LEA do?

A. If the records are no longer available in the government agencies
administering the free lunch and AFDC programs, the LEA should request
the information from archives.
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Q14. What criteria should the SEA use to select LEAs wirh the greatest need?

A. LEAs meeting all the following criteria may be considered those in the
greatest need:

o LEA.: having the highest increase in numbers or percentages of
children from poor families. For example, an SEA may restrict
reallocation funds to only those LEAs with an increase of more
than 100 children.

o LEAs with less than the maximum allowed carryover funds from
the previous school year.

o LEAs that are able to justify the extent of their needs for
additional funds to provide Chapter 1 services to address unmet
needs nf eligible Chapter 1 children, such as the number of
unserved eligible children in participating schools, the number
of eligible schools not being served, and the additional needs
of participating children that cannot be met because of
insufficient funds.

Q15. After the SEA selects the LEAs with the greatest need, how are the
reallocation funds distributed among these LEAs? May this distribution
be done on a formula basis?

A. The SEA must treat these fund3 as discretionary funds and fund each
LEA's request taking into consideration the amount of funds available
and the LEA's justification of cost for activities and the budgets
proposed by the LEA to address the unmet needs of Chapter 1 children.

Q16. May an SEA reallocate funds to LEAs for any reason other than to address
inequities caused by the formula?

A. No. The SEA may not reallocate Chapter 1 funds to any LEA for any
reason unless the LEA meets the eligibility criteria to receive
reallocation funds. The SEA may not reallocate funds to: LEAs
experiencing reduced allocations because of fewer formula children;
reduce LEAs' general revenue budgets; fund special programs the SEA
holds as a high priority; or ratably increase all LEAs' allocations.

Q17. May SEAs require LEAs to use reallocation funds for rpecial programs the
SEA holds as a high priority?

A. No. LEAs must be allowed to use these funds to meet educational needs
identified ir accordance with §200.31.

Q18. What would be appropriate timelines for reallocatich?

A. The Stot is required to reallocate on a timely basis so that excess funds
are made available to other LEAs for use during the year for which the
funds were appropriated. Following is an example of a timelLle that
could be established:
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Timeline Funds to be Reallocated

October 30 All carryover funds from the preceding year that exceeded
the percentage limitations in §200.46 as of October 1.
All current year funds for which LEAs have not submitted
applications to participate in the Chapter 1 program.
Current year funds the SEA has withheld from LEAs because of
their failure to meet maintenance of effort requirements in
§200.41.

Any other excess funds identified by the SEA.

January 30 All unbudgeted current year funds that exceed the amounts
allowed in §200.46 for carryover into the succeeding fiscal
year.

Funds that have been budgeted by LEAs but the SEA has
knowledge that they will not be used. (All these funds that
exceed the amounts allowed for carryover into the succeeding
fiscal year should be reallocated unless LEAs revise their
applications to include new activities.)

In order to reallocate excess funds according to these timelines, it
would be necessary to establish additional timelines for interim and
final obligation and expenditure reports, submission of applications for
reallocation funds, etc.
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USES OF FUNDS

Statutory Requirement

Section 1011 of Chapter 1 of Title I, ESEA

Reu1atory

Sections 200.4 and 200.40-200.45

Section 1011(a) of Chapter 1 and §200.4(a) and (c) of the regulations provide
that an LEA may use Chapter 1 funds for projects designed to provide sup-
plemental services to meet the special educational needs of educationally
deprived children at the preschool, elementary, and secondary school levels.
LEAs are encouraged to consider year-round services and activities, including
intensive summer school programs. Chapter 1 funds may be used only to pay for
authorized activities to meet the special needs of educationally deprived
children. The authorized activities include the following:

o Acquisition of equipment and instructional materials.

o Acquisition of books and school library resources.

o Employment of special instructional personnel, school counselors, and
other pupil services personnel.

o Employment and training of education aides.

o Bonus payments '7.o teachers for services in schools serving project
areas.

o Training of teachers, librarians, other instructional and pupil services
personnel, and, as appropriate, early childhood education professionals.

o Construction, if necessary, of school facilities.

o Parental involvement activities.

o Planning for and evaluation of Chapter 1 projects.

o Other allowable activities.

Section 200.40 of the regulations prohibits the use of Chapter 1 funds as
general aid to benefit an entire school district or, except in schoolwide
projects, all children in a school, grade, or class. An LEA may use Chapter 1
funds only for projects that are designed and implemented to meet the special
educational needs of educationally deprived children who are properly iden-
tified and selected for participation in the program, and that are included in
the LEA's application that has been approved by the SEA.

Ql. May Chapter 1 funds be used to pay for employee benefits such as pension
plans, unemployment insurance coverage, health insurance, severance pay,
and life insurance?
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A. Yes. Employers' contributions for employee benefits such as these are
an allowable use of Chapter 1 funds provided the benefits are granted
under approved plans and the costs are distributed equitably to the
Chapter 1 grant and to other activities. Additional information on
approaches foL equitably distributing costs for employee benefits are
available from ED.

Q2. May Chapter 1 funds be used to pay the salary costs for employees during
periods of authorized absences such as annual leave, sick leave, and
sabbatical leave?

A. Yes. Employee benefits in the form of compensation paid during reason-
able authorized absences from the job are an allowable use of Chapter 1
funds if the benefits are provided under an established leave system and
the costs are equitably allocated to all related activities, including
the Chapter 1 program.

Q3. What records are necessary to support the salary costs charged to
Chapter 1 funds for an employee who works on Chapter 1 duties but also
has other program responsibilities?

A. If the state applies Part 80 of EDGAR, which references the cost prin-
ciples in Office of Management and Budget (OMB) Circular A-87, the
grantee must maintain appropriate time distribution records. Actual
costs charged to each program must be based on the employee's time
distribution records. If the State applies its own procedures rather
than the procedures in 34 CFR Part 80, the records must meet the
requirements in §200.5(a)(4) of the Chapter 1 regulations. The method
used must produce an equitable distribution of time and effort. Records
must be retained for five years. For instructional staff, including
teachers and instructional aides, class schedules that specify the time
that such staff members devote to Chapter 1 activities meet the require-
ment for time distribution records as long as there is corroborating
evidence that the staff members actually carried out the schedules.

Q4. May Chapter 1 funds be used to pay the cost of renting or leasing
privately owned facilities for instructional purposes or office space?

A. The cost to rent or lease space in privately owned buildings is allow-
able if the space is necessary for the success of the project and space
in publicly owned buildings is not available to the grantee.

Q5. Are maintenance and operation cests such as janitorial services and
utilities costs allowable charges?

A. Maintenance and operation costs are allowable charges to Chapter 1 to
the extent that the costs are not otherwise included in rent or other
charges for space, are reasonable and necessary for the success of the
project, and the costs are distributed on an equitable basis.

Q6. May Chapter 1 funds be used to construct school facilities?

A. Yes, when necessary to the success of the Chapter 1 program. Section
1011(a)(2) of Chapter 1 and §200.4(c) of the regulations specifically
authorize the use of Chapter 1 funds, where necessary, to construct
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school facilities. The LEA must demonstrate in its application that the
proposed construction is essential to the success of the Chapter 1
project, that it has made every effort to consider other funds to pay
for the construction, and that there is no alternative space that meets
the needs of the project.

Q7. May Chapter 1 funds be used to provide training for instructional and
pupil services personnel not paid with Chapter 1 funds?

A. The cost of training personnel not paid with Chapter 1 funds is an
allowable charge if the training is specifically related to the
Chapter 1 program and designed to meet the specific educational needs of
partieipating educationally deprived children; is not designed to meet
the general needs of the LEA, an entire school, or all children in a
school or class; and supplements, not supplants, State and local
training.

Q8. May Chapter 1 funds be used to train personnel in preparation for
implementing a program in a subsequent school year?

A. Yes. For example, in preparation for implementing a Chapter 1 project
that addresses more advanced skills in reading during the next school
year, an LEA may use current Chapter 1 funds to implement a training
program for Chapter 1 paid staff as well as regular classroom teachers
to he served by the new project during the next school year.

Q9. May equipment be purchased with Chapter 1 funds?

A. Section 200.4(c) of the regulations and section 1011(a)(2) of Chapcer 1
permit the use of Chapter 1 funds to acquire equipment. An LEA must
determine that (1) the equipment is reasonable and necessary to
effectively operate its Chapter 1 program; (2) existing equipment it
already has will not be sufficient; and (3) the costs are reasonable.

Q10. What procedures govern disposition of equipment purchased with.Chapter 1
funds?

A. A State's procedures concerning disposition of equipment govern the
disposition of Chapter 1 equipment, regardless of whether the State is
following Part 80 of EDCAR or applying its own procedures for fiscal
control and fund accountability under §200.5(a)(4). Section 80.32(b) of
EDGAR requires that a State will dispose of equipment "in accordance
with State laws and procedures. However, the State may follow, as its
State procedures, the disposition provisions in §80.32(e) of EDGAR.

Q11. When an LEA recovers funds from the sale of equipment or real property
purchased with Chapter 1 funds, may these funds be retained by the LEA?

A. As stated in the answer to Q10., a State's procedures govern the
disposition of Chapter 1 equipment and real property. If a State has
decided to apply the provision in §80.32(e) of EDGAR as its State
procedures, an LEA may retain, sell, or otherwise dispose of equipment
with a curtant per unit fair-market value of less than $5,000 with no
further obligation to the Federal Government. If the equipment has a
per unit value of more than $5,000, §80.32(e)(2) requires the LEA to
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compensate the Federal Government. Similarly, §80.31(c) requires an LEA
to compensate the Federal Government if it disposes of real property
purchased in whole or in part with Chapter 1 funds.

A State may also adopt other procedures for disposing of Chapter 1
equipment and property. For example, a State may establish a threshold
lower than the $5,000 amount established in §80.32(e). In addition,
instead of returning the proceeds to the Federal Government under
§§80.31(c) and 80.32(e)(2), a State may permit LEAs to expend those
proceeds in the Chapter I program.

Q12. What happens to equipment purchased with Chapter 1 funds when it is no
longer needed for Chapter 1 activities?

A. If a State applies Part 80 of EDGAR, 34 CFR 80.32(c)(1) provides that
when equipment is no longer needed for its original purpose, it may be
used for activities currently or previously funded by other Federal
programa. If there are no such current activities, the LEA should apply
the State's disposition procedures.

Q13. What options does an LEA have to make maximum use of equipment pur-
chased, in whole or in part, with Chapter 1 funds?

A. An LEA has several options to increase flexibility in using Chapter 1
equipment. When an LEA purchases equipment with Chapter 1 funds, for
example, it may share the cost with other Federal, State, or local
programs that will also make use of the equipment on a proportional
basis. Likewise, an LEA that wishes to use Chapter 1 equipment in non-
Chapter 1 activities may pay a reasonable user fee to the Chapter 1
program for the portion of time the equipment is used in non-Chapter 1
activities. Further, an LEA may use Chapter 1 equipment in non-Chapter
1 activities without paying a user fee or sharing costs in accordance
with the standards described in Question 14 below. Additionally, an LEA
may take into consideration when it decides its equipment needs under
Chapter 1 whether other equipment--e.g., LEA-funded adult education
equipment used at night--would be available for Chapter 1 use during the
day.

Q14. Are there circumstances under which Chapter 1 equipment may be used in
non-Chapter 1 activities without paying a user fee or sharing costs?

A. Yes, subject to the standards described below. Under section 1011(a) of
Chapter 1, an LEA may use Chapter 1 funds only for programs and projects
designed to meet the special educational needs of educationally deprived
children. Any equipment purchased with Chapter 1 funds must be
reasonable and necessary to implement a properly designed project for
those children. The Department recognizes, however, that under some
circumstances, equipment purchased as part of a properly designed
Chapter 1 project may, without constituting an improper expenditure, be
used on a less than full-time basis. If that equipment could be made
available for other educational uses without interfering with its use in
the Chapter 1 project or significantly shortening its useful life, the
Department would have no objection to the non-Chapter 1 use, given the
fact that it would otherwise be idle.
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This guidance is consistent with 34 CFR 80.32(c), which allows equipment
to be made available for use on other projects or programs currently or
previously supported by the Federal Government, "providing such use will
not interfere with the work on the projects or program for which it was
originally acquired." The guidance is also consistent with parallel
flexibility afforded to institutions of higher education, hospitals, and
nonprofit organizations in 34 CFR 74.137, which permits shared use of
equipment purchased with Federal funds in non-federally funded, as well
as federally funded. projects. Because a State may adopt its own
procedures for use of Chapter 1 equipment (see §§200.5(a)(4), 80.32(b)),
it could adopt the flexibility in §§80.32(c) or 74.137, even though
those provisions do not otherwise apply to the Chapter 1 program. The
guidance set i!orth below assists in ensuring that limited use of Chapter
1 equipment in non-Chapter 1 activities does not interfere with the
Chapter 1 program and is consistent with the Chapter 1 statute and
egulations.

An LEA that decides to use Chapter 1 equipment in non-Chapter 1 activ-
ities on a part-time basis must do so in a manner that protects the
integrity of the equipment as a Chapter 1 expenditure. Accordingly, the
LEA must ensure and document that the Chapter 1 equipment is part of a
Chapter 1 project that has been properly designed to meet the special
educational needs of educationally deprived children; that the.equipment
purchased with Chapter 1 funds is reasonable and necessary to operate
the LEA's Chapter 1 project, without regard to any use in non-Chapter 1
activities; that the project has been designed to make maximum appro-
priate use of the equipment for Chapter 1 purposes; and that the use of
the equipment in non-Chapter 1 activities does not decrease the quality
or effectiveness of the Chapter 1 services provided to Chapter 1
children with the equipment, increase the cost of using the equipment
for providing those services, or result in the exclusion of Chapter 1
children who otherwise would have been able to use the equipment.

LEAs should be judicious in applying these standards. The Secretary
will presume, absent actual evidence to the contrary, that the standards
have been met and that use f Chapter 1 equipment in non-Chapter 1
activities is proper if that use does not exceed 10 percent of the time
the equipment is used in Chapter 1 activities. However, use above that
amount in non-Chapter 1 activities is not necessarily improper if the
standards are met on a case-by-case basis.

The following examples illustrate some situations in which Chapter 1
equipment may be used in non-Chapter 1 activities:

1. Computers purchased with Chapter 1 funds are used full-time
during the school day but are idle during evening hours and
would be beneficial to adult education classes that meet twice
a week. The use in the adult education classes would not be
extensive and therefore would not significantly shorten the
useful life of the equipment. Under these circumstances, the
Chapter 1 computers may be used for the adult education
classes.

2. Chapter 1 computers that are part of a properly designed
Chapter 1 project are being used full-time except for one
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period each school day. The proper amount of computer
equipment was purchased for the Chapter 1 project and the
ChaptLr 1 project cannot be redesigned effectively to use the
computers in every period. Under these circumstances, the
Chapter 1 computers may be used, for example, for State or
locally funded compensatory education activities during the
period they are idle.

3. Ten listening centers were purchased with Chapter 1 funds and
are used regularly but not continuously in the Chapter 1
project. The Chapter 1 project cannot be designed effectively
to use the centers mere frequently. The listening centers are
used in an extracurricular foreign language program for
periods of time averaging 10 percent or less of the time
devoted to Chapter 1. If the useful life of the centers is
not significantly reduced, the centers may be used in this
matter.

The above examples are predicated on the assumption that the equipment
was a reasonable and necessary part of a properly designed Chapter 1
project. An LEA's project would be improperly designed if, for example,
excess Chapter 1 equipment was purchased so that it could be available
for non-Chapter 1 use, or if non-Chapter 1 use was considered in the
decision to purchase Chapter 1 equipment. Essentially, purchase of
Chapter 1 equipment must be made solely on the basis of the needs of the
Chapter 1 program, and non-Chapter 1 use of that equipment may in no way
harm the LEA's Chapter 1 program. To ensure proper use of Chapter 1
equipment, the SEA should review, approve, and monitor LEA use of
Chapter 1 equipment in non-Chapter 1 activities.

Q15. May dhapter 1 funds be used to pay for travel and conference costs?

A. The costs for staff travel and conferences are allowable if the travel
c-Id conferences are specifically related to the Chapter 1 program and
not to the general needs of the LEA and are reasonable and necessary.

Innovation Projects

The Chapter 1 statute authorizes an LEA, with the approal of the SEA, to use
up to and including 5 percent of the funds it receives under §200.22 through
§200.26 for conducting innovation projects. The purpose of innovation
projects is to promote quality in the Chapter 1 LEA program.

Q16. What is an innovation project?

A. Innovation projects may include only the following:

o Continuation of services to children who received Chapter 1
services in any preceding year for a period sufficient to
maintain progress made during their participatin in the
program (notwithstanding §200.31(a) of the regulations).

o Provision of continued services, for a period not to exceed two
additional years, to children participating in a Chapter 1
project who are transferred to ineligible areas or schools as
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part of a desegregation plan (notwithstanding §200.31(c)(1) of
the regulations).

o Incentive payments to schools that have demonstrated signif-
icant progress and success in attaining the goals of Chapter 1.

o Training of Chapter 1 and non-Chapter 1 paid teachers and
librarians with respect to the special educational needs
of eligible children and integration of activities under
Chapter 1 into regular classroom programs.

o Programs to encourage innovative approaches to parental
involvement or rewards to or expansion of exemplary parental
involvement programs.

o Encouraging the involVement of community and private sector
resources (including fiscal resources) in meeting the needs of
eligible children.

o Assistance to schools identified under section 1021(b) of
Chapter 1 (school program improvement).

Q17 Must the LEA seek approval from the SEA to use Chapter 1 funds for
innovation projects?

A. Yes. The LEA must include in its application for Chapter 1 funds a
description of any innovation projects it proposes to conduct.

Q18 Does the 5 percent limitation on innovation projects apply only to funds
expended on innovation project activities?

A. The 5 percent limit .,,dies only to activities an LEA conducts as
innovation projects. The limitation does not apply to similar
activities that may otherwise be authorized by Chapter 1. For example,

an LEA may use 5 percent of its Chapter 1 funds for parental involvement
activities as an innovation project in addition to other parental
involvement activities it conducts with Chapter 1 funds that are not
included as an innovation project.

Q19 Do all Chapter 1 requirements apply to ',ovation projects?

A. Yes. Except as provided in §200.4(b)(4)(i)-(ii), all Chapter 1 program
requirements apply to innovation projects that LEAs conduct.

Q20 May an LEA use funds under an Innovation project to reward a school
that, because of the success of the Chapter 1 program, the school no
longer has children participating in the program?

A. No. As an authorized innovation project, an LEA may make incentive
payments to schools that have demonstrated significant progress and
success in attaining the goals of Chapter 1. However, those schools
must still have children participating in the Chapter 1 program.
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ASSURANCES AND APPLICATIONS

Statutory Requirement

Section 1012 of Chapter 1 of Title I, ESEA

Regulatory Requirements

Sections 200.10 and 200.20-200.21

State Educational Agency Assurances

An SEA must submit the assurances in section 1012(a) of Chapter 1 and §200.10
of the regulations to the Secretary once during the current authorization.

State assurances cover the SEA's responsibilities for--

o Fiscal control and fund accounting procedures;

o Evaluation and school program improvement;

o State program improvement activities; and

o LEA compliance with statutory and regulatory provisions.

Ql What documentation should an SEA have available to demonstrate that it
has carried out activities to support its assurances?

A. SEA documentation should include, but need not be limited to, the
following:

o Fiscal records that--

a. Are up-to-date and reflect sound accounting principles;

b. Indicate disbursements of Chapter 1 funds on a separate
basis from other funds; and

c. Meet the recordkeeping requirements in section 437(a) of
GEPA.

o The State's written administrative and fiscal procedures, if
Part 80 of EDGAR is not adopted.

o Records to show the members and activities of the committee of
practitioners;

o Time distribution records to support the distribution of costs
for staff whose salaries come from more than one source.

o Maintenance of data for each LEA.
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o Evaluation reports for LEAs, which must be submitted once every
three years,

o Documentation that the SEA has made public the results of its
State evaluation.

o A State program improvement plan, which incorporates require-
ments in section 1020 of Chapter 1 and §200.37 of the regula-
tions; srhool program improvement plans submitted by LEAs; and
joint plans, when required.

o An approved application for each LEA that is implementing a
Chapter 1 program, including approved annual updates for multi-
year applications and amendments that cover changes in LEA
programs.

o Information that promotes and/or documents compliance such as
monitoring standards, procedures, activities, and results;
policy guidance; State regulations; standards, procedures, and
guidelines for approving local applications; and audit reports.

Local Applications

An LEA may apply for a Chapter 1 subgrant if it is located, in whole or in
part, in a county where at least 10 children counted under section 1005(c)
of Chapter 1 reside.

Q2. May two or more LEAs enter into a cooperative arrangement to apply for a
Chapter 1 subgrant?

A. Yes. LEAs may join in a cooperative agreement to apply for a subgrant.
The LEAs may designate one of the joining agencies to administer the
program, or if there are regional consortia authorized under State law
that meet the definition of an LEA, the regional agency may administer
the program.

Q3. Who designs the LEA application form? What is the maximum project
period that an application may cover?

A. Each SEA designs an application form that the LEAs in that State use to
apply for a subgrant. An SEA may choose o develop a multi-year
application form that co-ers a maximum of three years. In this case,
LEAs must submit annual updates. An SEA has the option, subject to
State rulemaking requirements, of developing an annual or two-year
application form, which includes in full the requirements in section
1012(b) and (c) of Chapter 1 and §200.20(a)-(c) of the regulations.

Q4. What must be included in an LEA application before it can be approved by
the SEA?
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A. An application must include, but is not limited to, the following:

o A description (meaning a concise explanation, not an extended
narrative) of the procedures for conducting an annual needs
assessment.

o A rank-ordered list of eligible school attendance areas that
identifies project areas, the type of low-income data by which
they were selected, the districtwide percentage or average
number of children from low-income families, and explanatory
information on schools or school attendance areas selected or
not selected under special rules.

o A description of the project that provides enough information
about the proposed activities for the SEA to determine if the
plan for the program is in compliance.

o A budget that separates proposed expenditures for services for
public and private school children.

o A description of desired outcomes for children in the project,
in terms of basic and more advanced skills that all children
are expected to master, and how the LEA will measure
substantial progress toward meeting the desired outcomes.

o A description of services to be provided to private school
children.

o A description of services to be provided to local N or D
children.

o A description of innovation projects, if any are planned.

o Maintenance of effort data (if not available to the SEA through
another means).

o If appropriate, the assurance concerning comparability of
services in §200.43(c)(l)(i). An LEA has the option of
implementing other measures for determining compliance
ac:ording to §200.43(c)(l)(ii)(A) and (B) instead of filing a
written assurance with the SEA.

o The assurances required under section 436(b)(2) and (3) of GEPA
relating to fiscal control and fund accounting procedures.

o Local assurances required in §200.20(a)(8)-(10) of the
regulations.

Q5. What are the desired outcomes that must be included in the application?

A. An LEA's application must include desired outcomes for eligible chil-
dren, in terms of basic and more advanced skills that all children are
expected to master in each instructional area included in the Chapter 1
program, which will he used as the basis for evaluating the program.
The desired outcomes are the goals an LEA sets to help children succeed
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in the regular school program, attain grade level proficiency, and
improve achievement in basic and more advanced skills. At a minimum,
the desired outcomes must include aggregate performance. LEAs are
strongly encouraged to include other desired outcomes in basic and more
advanced skills that are more directly related to their Chapter I
program. LEAs may choose to measure progress toward these goals using a

variety of indicators such as improved performance in the regular
rrogram, fewer retentions in grade, or lower dropout rates. Desired
outcomes must be stated in measurable terms. (For a more extensive
discussion, see the Program Improvement section of this manual.)

Q6. What must be included in annual updates for LEAs that submit multi-year
applications?

A. Annual updates must include, but are rot limited to, the following:

o A rank-ordered list of eligible school attendance areas that
identifies project areas, the type of low-imome data by which
they were selected, the districtwide percentage or average
number of children from low-income families, and explanatory
information on schools or school attendance areas selected or
not selected under special rules.

o Maintenance of effort data (if not otherwise available to die
SEA).

o A budget that separates proposed expenditures for public and
private school children.

o If there are substantial changes in the number or needs of the
children to be served or the services to be provided, a

description of the changes.

Q7. How much of a change in the number or needs of children being served
constitutes a change subc:antial enough to require an amendment to the
application?

A. Programmatic changes resulting from a change in the number or needs of
participating children or both must be reported to the SEA in the form
of an amendment. There is no quantitative figure, however, that
determines the point at which this action must be taken. It is the
LEA's responsibility to recognize :he need for an amendment when the
program approved in the application undergoes modifications. The
amendment must be developed in cormultation with parents and teachers as
in the development of the originEl application.

Q8. May an SEA give conditional approval to an LEA's application that u.)es
not meet all of the requirements of the statute and regulations?

A. No.

Q9. Who must be involved in the development of an application?

A. An LEA's application must be developed in consultation with parents and
teachers of participating children. The LEA may also consult with
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principals, regular teachers of Chapter 1 students, early childhood
specialists, librarians, and pupil services personnel.

Local Assurances

Q10. What assurances must be provided by an LEA in the application?

A. Section 200.20(a)(10) of the regulations requires an LEA's application
to include assurances that the LEA's projects--

o Are of sufficient size, scope, and quality to give reasonable
promise of substantial progress toward meeting the special
educational needs of the children being served;

o Are designed and implemented in consultation with teachers
(including early childhood professionals, pupil services
personnel, and librarians, if appropriate);

o Provide for parental involvement as required by §200.34 of the
regulations;

o Provide for the allocation of time and resources for frequent
and regular coordination between Chapter 1 staff and the
regular program staff; and

o Provide maximum coordination between Chapter 1 and programs to
address children's handicapping conditions or limited English
proficiency (LEP).

Un6er §200.20(a)(10)(ii), an SEA may request additional information to
ensure compliance with the required assurances. For example, an SEA may
ask an LEA to describe how parents were involved in the deve.upment of
the program that is proposed in the application in support of the
parental involvement assurance.

Q11. Are assurances necessary if the activity is described elsewhe;:e in the

application?

A. Yes. The regulations state that the required assurances must be
included in the application. Further description of activities may be
desirable but should not be used in place of the list of assurances
required by the regulations.

Q12. When should consultation occur?

A. Consultation should occur during all aspects of the Chapter 1 program,
including selecting the procedures for needs assessment, establishing
desired outcomes, designing program activities, and evaluating effec-

tiveness. The consultation process should be ongoing, timely, and
systematic so that the project has the benefit of multiple perspectives
and reflects coordination among the various interests.

Q12a. When would it be appropriate to include early childhood professionals,
pupil services personnel, and librarians in designing and implementing
the Chapter 1 program?
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A. Personnel who will participate in a program component or who will serve
in an advisory capacity should be included in designing the program
For example, most Chapter 1 projects have reading as an instructioral
area; therefore, librarians who have expertise on books and materials
appropriate for various reading levels can provide helpful advice in
planning and implementing the reading component. For Chapter 1 projects
that include a preschool program, early childhood professionals can
contribute essential information on the development and needs of pre-
school children. Projects that include activities to raise-the self-
esteem or counsel students should involve pupil services personnel in
planning as well as implementing those activities.

Q13. What are some examples of ways an LEA may allocate time and zesources
for effective coordination between Chapter 1 staff and the regular
program staff?

A. Section 200.20(a)(10)(D) of the Chapter 1 regulations requires that an
LEA include in its application an assurance that it will allocate time
and resources for frequent and regular coordination between Chapter 1
staff and regular staff to ensure that both Chapter 1 and regular
instructional programs meet the special educational needs of Chapter 1
children. This coordination should be a two-way street. That is, while
the Chaptor 1 program should be structured in a way that does L t
detract from and in fact fits smoothly 3.nto the regular program, the LEA
should also examine which aspects of the regular program may be
facilitat'ing or frustrating r'el success of Chapter 1 children. Examples
of time and resources that dn LEA can provide are as follows:

o Substitutes for Chapter 1 personnel and regular program
personnel to free them to meet to coordinate objectives and
lesson plans.

o Parent conferences that include Chapter 1 personnel in addition
to regular staff.

o Participation by Chapter 1 teachers in district curriculum
committees or textbook selection committees.

o Involvement of regular teachers in the design of the Chapter 1
program.

Q14. What are some examples of coordination between Chapter 1 and programs
that address children's handicapping conditions or LEP?

A. This type of coordination can be accomplished through the following
types of activities:

o Team meetings between personnel from Chapter 1, special
education, and LEP programs can be arranged to compa..e objec-
tives and plan activities.

o Needs assessment information can be shared among Chapter 1,
special education, and LEP programs, which will enable an LEA
to better meet the needs of all children with special learning
needs.
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o Schoolwide projects offer the opportunity to develop enhanced
capacity in teacher training, program offerings, and curriculum
development.

o Special teachers can be utilized in a variety of capacities.
For example, there is no prohibition against special education
and LEP teachers working with Chapter 1 students, so long as
salaries are appropriately prorated among the funding sources.
When school districts prorate personnel costs among funding
sources, however, i is important for personnel to keep time
distribution records.

o Special education and teachers working with eligible
Chapter 1 children may particinate in Chapter 1 inservice
training programs that are de igned for Chapter 1 purposes.
Likewise, special education ead LEP personnel may have
expertise in teaching educationally disadvantaged children that
could be shared with Chapter 1 personnel in training programs.
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GENERAL EDUCATION PROVISIONS ACT

Statutory Requirement

Section 1438 of Chapter 1 of Title I, ESEA

The General Education Provisions Act (GEPA) is a law that contains general
requirements that apply to most programs administered by ED. Section 1438 of
Chapter 1 makes the provisions of GEPA apply to Chapter 1 with the exception
of the following sections that are superseded by specific sections of
Chapter 1:

o Section 408(a)(1) of GEPA superseded by section 1431 (Federal
Regulations).

o Section 426(a) of CEPA superseded by section 1437 (Appropriations for
Evaluation and Technical Assistance).

o Section 427 of GEPA superseded by section 1016 (Parental
Involvement).

o Section 430 of GEPA superseded by section 1012 (Basic Programs--
Assurances and Applications).

o Sectic7, ''55 of GEPA superseded by section 1433 (Withholding of
Payments).

o Section 458 of CEPA superseded by section 1434 (Judicial Review) aith
respect to judicial review of withholding of payments.

In addition, under the exclusion rule, sections 434, 435, and 436 of GEPA also
do not apply to Chapter 1 except for the following sections that relate ,o
fiscal control and fund accounting procedures:

o Section 434(a)(2).

c Section 435(b)(2) and (5).

o Section 436(b)(2) and (3).

Ql. What is the difference between GEPA and EDGAR?

A. GEPA is a law; EDGAR is a set of administrative regulations.
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GRANTBACKS

Statutory Requirement

Section 459 of GEPA (NOTE: With respect to final audit determinations
received by States prior to October 25, 1988, grantbacks are governed by
section 456 of GEPA as in effect prior to the Hawkins-Stafford Act).

In cases where ED has recovered funds from an SEA or LEA that misspent
Chapter 1 funds or failed to account properly for those funds, the SEA may
request a "grantback." A grantback may not exceed 75 percent of the recovered

funds.

Ql. What requirements must be met for the Secretary to award a grantback?

A. If an SEA wishes to request a grantback of Chapter 1 funds, the Chief
State School Officer should submit the following to the Assistant
Secretary for Elementary and Secondary Education:

o A letter that--

a. Requests the repayment of funds;

b. Provides assurances that--

(1) The practices in the SEA or LEA that resulted in the
violation of law have been corrected; and

(2) The Chapter 1 program in the SEA or LEA has been reviewed
during the current school year, and the SEA has
determined that it is in compliance with all applicable
Chapter 1 requirements.

o A detailed explanation, including documentation, if available, of
actions taken to correct the specific violations.

9 A plan for the use of grantback funds that--

a. Meets the requirements of Chapter 1;

b. To the extent possible, benefits the Chapter 1 children who
were affected by the failure to comply or by the misuse of
funds that resulted in the recovery. (If a time lapse makes
it impossible to serve the same children, the plan must
justify use of funds for the benefit of current participating
Chapter 1 children.);

c. Shows that the use of the funds would achieve the purposes
of Chapter 1; and

d. Inciudes the following:

(1) An identification of the recipient(s) of the grantback
funds.
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(2) A brief description of the current Chapter 1 program.

(3) A detailed description of the activities to be provided
with grantback funds and how these activities would
supplement the regular Chapter 1 program.

(4) An itemized budget that shows how the recipient(s) would
spend the funds on the proposed activities.

(5) The beginning and ending dates of the project period.

(6) Evidence that parents or representatives of the children
who would benefit from the grantback funds were consulted
in planning the program.

(7) A description of how equitable services would be provided
to eligible private school children.

o Evidence that the SEA has fully satisfied its financial liability
or has entered into a repayment agreement with ED. It is
important for the SEA to address any other outstanding debts with
ED by making payment or by entering into a repayment agreement
with ED before requesting a grantback of Chapter 1 funds.

o If funds were repaid to ED as the result of LEA audit findings
under the Single Audit Act, audit materials that provide the basis
for a step-by-step description of how the audit determinations
were resolved by the SEA.

Q2. How long does it take to get a grantback?

L. From the time ED receives an approvable plan (one that incorporates the
above requirements), it usually takes three to four months to complete
the process. Thus, when a decision is made to request a grantback, the
necessary actions should be initiated as soon as possible in order to
avoid a possible delay in beginning the activities.

Q3. What is the period of availability for the use of grantback funds?

A. The period of availability is based on the Federal fiscal year, which
ends on September 30. Grantback funds may remain available for
expenditure for no more than three fiscal years following the fiscal year
in which final agency action occurs. For example, if a final action
occurred on November 25, 1989 (FY 1990), the period of availability would
last until September 30, 1993.

Q4. What constitutes "final agency action" in determining the period of
availability?

A. 1. For final audit determinations received by a State prior to
October 25, 1988, the period of availability is determined from the
last applicable event of the following:
o The issuance of the final determination letter by the appropriate

official in ED. (If no final determination letter was issued,
then the date that repayment was made.)
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o A decision by the Education Appeal Board (EAB) upholding the audit
determination.

o Sixty days aft_r receipt of the EAB's decision; or 60 days after
the Secretary's action modifying or setting aside the EAB's
decision.

o A negotiated settlement and/or repayment agreement between ED and
the SEA while a case is under administrative or judicial review
pursuant to section 455 of GEPA.

o A final decision by the United States Court of Appeals for the
circuit in which the SEA or LEA is located, or by the United
States Supreme Court, upholding the audit determination.

2. Final agency action for a program determination received by a State
on or after October 25, 1988 is the last applicable event of the
following:

o The issuance of written notice of a disallowance decision issued
by an authorized Departmental official. (If no disallowance
decision was issued, then the date that repayment was made.)

o A decision by the Office of Administrative Law Judges (OALJ)
upholding the disallowance decision.

o Sixty days after receipt of the OALJ's decision; or the
Secretary's decision modifying or setting aside the OALJ's
decision.

o A negotiated settlement and/or repayment agreement between ED and
the SEA while a case is under administrative review.

NOTE: For program determinations received by a State on or after
Octobcr 25, 1988, which are appealed to court, "final agency
actior" is the last applicable administrative action listed above,
not any subsequent court decision or other action taken during
judicial review.

Q5. What are the terms and conditions to which a grantback payment is subject
during and after the project period?

A. Section 459(b) of GEPA provides that any payments made under a grantback
arrangement shall be subject to the terms and conditions that the
Secretary deems necessary to accomplish the purposes of the program.
These include, but are not limited to, the following:

o The funds awarded under the grantback must be spent in accordance
with--

a. All applicable statutory and regulatory requirements;
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b. The plan submitted by the SEA or LEA for the use of the funds
and any amendments to that plan that are approved by
Secretary; and

c. The budget included in the plan and any amendments to the
budget approved by the Secretary.

o All the funds awarded under the grantback must be obligated within
the project period included in the plan.

o Separate accounting records must be maintained documenting the
expenditure of the repaid funds.

o A report must be submitted to the Secretary no later than 90 days
after the completion of the project that indicates that the funds
were spent in accordance with the plan and the budget included in
the plan.

Q6. What public notification is made that the Secretary intends to award a
grantback?

A. The Secretary must publish a notice in the Federal Register 30 days prior
to making a grantback payment. The notice explains the terms and
conditions under which payment will be made and describes the plan for
the use of funds. During the 30-day period, interested persons may
submit comments regarding the proposed arrangement.
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EDUCATION DEPARTMENT GENERAL ADMINISTRATIVE REGULATIONS

(EDGAR)

Regulatory Requirement

Section 200.5

Section 200.5 of the Chapter 1 regulations makes applicable the following
parts of EDGAR:

o A limited number of provisions in Part 76 (State Administered
Programs).

o Part 77 (Definitions).

o Part 78 (Education Appeal Board).

o Part 80 (Uniform Administrative Requirements for Grants and Coopera-
tive Agreements to State and Local Governments), unless the State
chooses to use its own written fiscal and administrative
requirem.tnts.

o Part 81 (General Education Provisions Act--Enforcement).

o Part 85 (Governmentwide Debarment and Suspension (Non-Procurement)
and Governmentwide Requirements for Drug-Free Workplace (Grants)).

Ql. What provisions in Part 76 apply to Chapter 1?

A. The following provisions in Part 76 apply to Chapter 1:

o 76.1 - Programs to which Part 76 applies.

o 76.2 - Exceptions in program regulations to Part 76

o 76.50 - Statutes determine eligibility and whether subgrants
are made.

o 76.51 - A State distributes funds by formula or competition.

o 76.125-76.137 - Consolidated Grant Applications for Insular
Areas.

o 76.401 - Disapproval of an application--opportunity for a
hearing.

o 76.500 - Federal statutes and regulations on nondiscrimination.

o 76.530 - General cost principles.

o 76.532 - Use of funds for religion prohibited.

o 76.533 - Acquisition.of real property; construction.
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o 76.534 - Use of tuition and fees restricted.

o 76.560 - General indirect cost rates; exceptions.

o 76.561 - Approval of indirect cost rates.

o 76.563 - Restricted indirect cost rate--programs covered.

o 76.591 - Federal evaluation--cooperation by a grantee.

o 76.592 - Federal evaluation--satisfying requirement for State
or subgrantee evaluation.

o 76.600 - Where to find construction regulations.

o 76.670-76.677 - Procedures for bypass.

o 76.681 - Protection of human research subjects.

o 76.682 Treatment of animals.

o 76.683 - Health or safety standards for facilities.

o 76.700 - Compliance with statutes, regulations, State plan, and
applications.

o 76.701 - The State or subgrantee administers or supervises each
project.

o 76.702 - Fiscal control and fund accounting procedures.

o 76.703 - When a State may begin to obligate funds.

o 76.704 - When certain subgrantees may begin to obligate funds.

o 76.705 - Funds may be obligated during a "carryover period."

o 76.706 - Obligations made during a carryover period are subject
to current statutes, regulations, and applications.

o 76.707 - When obligations are made.

o 76.720 - Financial and performance reports by a State.

o 76.722 - A subgrantee makes reports required by the State.

o 76.730 - Records related to grant funds.

o 76.731 Records related to compliance.

o 76.734 Record retention period.

o 76.740 - Protection of and accessibility to student records.
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o 76.760 - More than one program may assist a single activity.

o 76.761 - Federal funds my pay 100 percent of cost.

o 76.783 - SEA action--subgrantee's opportunity for a hearing.

o 76.900 - Waiver of regulations prohibited.

o 76.901 - Education Appeal Board.

o 76.902 - Judicial review.

o 76.910 - Cooperation with audits.

Q2. May a State apply its own written fiscal and administrative procedures
rather than Part 80, which implements OMB Circulars A-102 and A-87?

A. Yes. If a State wishes to apply its own written fiscal and administra-
tive requirements rather than Part 80 of EDGAR, those requirements must
meet the following criteria:

o Provide guidance that is sufficiently specific to ensure
compliance with all applicable statutory and regulatory
requirements.

o Ensure that funds are spent for reasonable and necessary costs
of operating Chapter 1 programs.

o Ensure that funds are not used for general expenses required to
carry out other responsibilities of State or local governments.

Q3. If a State decides to adopt its own fiscal and administrative
requirements rather than Part 80 of EDGAR, must the committee of
practitioners review the decision?

A. Yes. Section 1451 of Chapter 1 and §200.70 of the regulations state
that the committee of practitioners must be convened to review any major
proposal or final rule or regulation before publication. Therefore, a
State's decision to apply its own procedures should be reviewed by this
committee.

Q4. May an SEA apply portions of Part 80 and use its own written procedures
for other items covered by Part 80?

A. Yes.

Q5. How long must SEAs and LEAs retain fiscal and compliance records?

A. Under section 437(a) of GEPA and 34 CFR 76.734 of EDGAR, SEAs and LEAs
must retain records for five years after completion of a grant activity.
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Q6, What does the Single Audit Act of 1984 require?

A. According to the Appendix to Part 80, the Single Audit Act of 1984
requires that an independent auditor annually audit SEAs or LEAs
receiving $100,000 or more a year in Federal assistance for internal
control and compliance. Those receiving between $25,000 and $100,000 a
year have the option of participating in the single audit or an audit in
accordance with the requirements of the programs in which they
participate. State or local governments receiving less than $25,000 a
year are pverned by audit requirements prescribed by State or local law
or regulation. Under a single audit, each 6.-jor Federal assistance
program is tested for representative charges based on the auditor's
judgment.

Q7. For what portion of the cost of a single audit may Chapter I pay?

A. Chapter I may pay a prorated share of the cost of the audit according to
the percentage Chapter 1 contributes toward the total amount of Federal
assistance received by the LEA or SEA. The percentage may be exceeded,
however, if appropriate documentation indicates higher actual costs were
incurred to audit the Chapter I program.

Q8. To whom should audit reports be submitted?

A. Auditors submit the audit report to the organization audited following
the audit. (When .sn LEA is audited, a copy of the report also goes to
the SEA.) The recipient submits copies of the report to each Federal
agency providing program funds. Recipients of more than $100,000 in
Federal funds must submit a copy to the following clearinghouse
designated by OMB: Data Preparation Division, U.S. Bureau of the
Census, 1202 East 10th Street, Jeffersonville, Indiana 47132.

Q9. How can recipients of Federal education funds prepare for successful
audits?

A. Ongoing activities that can develop audit readiness include the
followitg:

3 Establishing internal controls.

o Complying with Federal requirements.

o Maintaining records.

o Requesting internal audits.

Internal controls shold be examined according to the following
questions:

o Do pa,roll records support charges to Federal funds?

o Are procedures in place to verify that charges are allowable
under grant on contract provisions?
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o Are procedures adequate to verify that program participants are
eligible?

o Do corrective actions result from monitoring activities?

Examples of types of compliance requirements applicable to ED programs
include the following:

o Charges for direct labor to Federal grants.

o Treatment of grant-related income.

o Reperting of financial status.

o Eligibility of participants.

o Monitoring of activities.

o Allowability of services.

Records related to federally funded activities involving any portion of
an audit process initiated prior to the end of the record retention
period must be retained until the audit, audit resolution, or audit
appeal has been completed. Recordkeeping should establish an audit
trail beginning with the preparation of the application and should
include records to support the application. Internal audits can also
help determine whether adequate administrative and accounting controls
are in place.

NOTE: The above information was taken from a brochure prepared by the
Office of Inspector General entitled "Audit Readiness for Recip-
ients of Federal Education Funds." This brochure contains other
helpful advice and may be obtained by writing to the Office of
Inspector General, U.S. Department of Ethication, 400 Maryland
Avenue, SW, Washington, DC 20202-1500.

Q10. What enforcement procedures apply to the Chapter 1 LEA program?

A. Section 3501 of the Hawkins-Stafford Act amended Part E of GEPA to
provide for new enforcement procedures. The amended Part E requires the
Secretary to establish an OALJ to replace the existing EAB and sets out
new hearing procedures. 20 U.S.C. 1234-1234i. With the exception of
provisions regarding withholding actions and judicial review of those
actlons, which are superseded by sections 1433 and 1434 of Chapter 1,
Part E applies to the Chapter 1 LEA program. As a result, appeals from
cost disallowance decisions, received by an SEA on or after October 25,
1988, as well as most other enforcement proceedings under che Chapter 1
LEA Program, will be heard by the OALJ. Ile regulations in 34 CFR Part
81 contain general procedural rules for proceedings before the OALJ and
specific rules for OALJ hearings for the recovery of funds. Future
proposed regulations implementing Part E will address whether with-
holding actions under the Chapter 1 LEA program will also be heard by
the OALJ. The EAB will continue to hear appeals from determinations
under the Chapter 1 LEA program received by an SEA before October 25.
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Q11. Do governmentwide debarment and suspension (nonprocurement) requirements
and governmentwide requirements for a drug-free workplace apply to
Chapter 1?

A. Yes. Part 85 of EDGAR, which implements Executive Order 12549 in
Subparts A-E and the DrAg-Free Workplace Act of 1988 in Subpart F,
applies to Chaptt. 1.

The regular debarment and suspension regulations provide that statutory
entitlements and mandatory awards (but not sub-tier awards thereunder
which are not themselves mandatory) are not covered by the debatment and
suspension regulations (34 CFR 85.110(a)(2)(i)). The Secretary has con-
cluded that this exception from coverage precludes the Secretary from
denying funding under Chapter 1 or any other State-administered program
based on a regular debarment or suspension. The exception also would
prevent ED from denying assistance to a subgrantee under Chapter 1 or
any other program in which subgrantees are entitled to funds if they
meet certain requirements.

While ED could not cut off funds to a State or mandatory subgrantee, the
Secretary has determined that all lower-tier covered transactions, such
as the employment of an administrator (a covered transaction under 34
CFR 85.110(a)(1)(ii)(A)), would be subject to the debarment and
suspension regulations. Such a debarment would not prohibit the receipt
of funds by the State or mandatory subgrantee. However, the debarment
would prohibit the subject individual from acting as a principal for the
State or subgrantee or from participating in any other covered trans-
action under nonprocurement programs of the Federal Government.

As a result, if ED discovered any activity by an administrator of
Chapter 1 that would constitute grounds for debarment, the debarring
official for ED would take action to debar the individual. Further, if
a State continued to do business with the individual and paid for the
individual's services with Chapter 1 funds, ED would consider issuing a

program determination letter to the State to recover the Chapter 1
funds. Accordingly, each State must submit to ED a primary-tier
certification that its principals have not been debarred or suspended.

Under the drug-free workplace requirements in Subpart F, all grantees
receiving a grant from any Federal agency must certify that they will
maintain a drug-free workplace. The regulations do not apply to
subgrz. tees. The Department has authority to deny funds under entitle-
ment programs such as Chapter 1 to grantees that fail to meet the
drug-free workplace requirements. Because the regulations do not apply
to subgrantees, there is no need for States to take any other action to
fully implement the requirements.



ELIGIBLE SCHOOLS

Statutory Requirement

Section 1013 of Chapter 1 of Title I, ESEA

Regulatory_ Requirements

Sections 200.30 and 200.33

Section 1013 of Chapter 1 and §200.30 of the regulations require an LEA to
conduct its projects in ettendance areas selected on the basis of an annual
ranking of all eligible attendance areas. Eligible ChiPter 1 attendance areas
are those with high concentrations of children from 7.ow-income families. An
attendance area has a high concentration of children from low-income families
if (1) the percentage of low-income children in the attendance area is at
least as high as the percentage of low-income children in the entire LEA, or
(2) the number of low-income children in the attendance area is at least equal
to the average number of low-income children per attendance area in the entire
LEA. An LEA may rank its attendance areas by grade span groupings or for the
entire LEA. In addition, an LEA has the flexibility in identifying and
ranking its eligible attendance areas to apply several special rules. These
special rules may be applied to either grade span groupings or the district as
a whole. LEAswith a total enrollment of fewer than 1,000 children or no more
than one attendance area or one school at each grade span do not have to
comply with the requirements for identifying eligible schools.

EliRible Attendance Areas

In identifying eligible attendance areas, an LEA must use the best available
measure for identifying children from low-income families. An LEA may use
data on children from families receiving AFDC, data on families whose children
are eligible under the National School Lunch Program, or other appropriate
data. If an LEA uses a composite of several data sources, the sources must be
weighted.

Ql. How does an LEA identify school attendance areas with high concentra-
tions of low-income children?

A. An LEA must annually determine eligible attendance areas by using the
percentage or numerical methods or a combination of the two methods
within grade span groupings or the LEA as a whole.

In using the percentage method, an LEA designates attendance area:, as
eligible if the percentage of children from low-income families in an
attendance area is at least equal to the percentage of children frnm
low-income families in the entire LEA. The following is an example of
an LEA that ranked all its attendance areas from the highest to lowest
percentage of low-income children.
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Percentage Method
LEA as a whole (K-12)

% of Low-Income
Children

Total
Enrollment

Number of
Low-Income Children

Attendance Area A 614 220 35.8%
Attendance Area B 600 215 35.8%
Attendance Area C 575 200 34.8%
Attendance Area D 533 150 28.1%
Attendance Area E 486 130 26.7%
Attendance Area F 850 210 24.7%
Attendance Ante G 805 180 22.4%
Attendance Area H 750 105 14.0%
Attendance Area I 653 80 12.3%

5,866 1,490

Total Number of Total Districtwide
Low-income Children LEA Enrollment Average

1,490 5,866 25.4%

Attendance areas at least as high as the districtwide average, or 25.4
.percent, are eligible for Chapter 1 services.

The numerical method designates an attendance area as eligible if the
number of children from low-income families is at least equal to the
average number of children from low-income families per attendance area
in the entire LEA. The following example shows the ranking of all
attendance areas in the same LEA as above by using the number of low-
income children found in each attendance area.

Numericai Method
LEA as a whole ! -12)

Attendance Area A 220
Attendance Area B 215

Attendance Area F 210

Attendance Area C 200

Attendance Area G 160

Attendance Area D 150

Attendance Area E 130

Attendance Area H 105

Attendance Area I 80

1,490

52

F; 4



Total Number of Number of Average Number of
Low-income Children Attendance Areas Low-income Children

Per Attendance Area

1,490 9 165.6

Attendance areas above the district average, or 165.6, are eligible for
Chapter 1 service

The combination method allows an LEA to designate attendance areas as
eligible by using a combination of the percentage and numerical methods.
The total number of eligible school attendance areas identified may not
exceed the number the LEA would have identified as eligible when using
either the percentage or numerical method for ranking attendance areds.
The following is an example of the same LEA using the combina-cio:,
method.

Percentage Method Numerical Method

Attendance Area A 35.8% Attendance Area A 220
Attendance Area B 35.8% Attendance Area B 215
Attendance Area C 34.8% Attendance Area F 210
Attendance Area D 28.1% Attendance Area C 200
Attendance Area E 26.7% Attendance Area G 180
Attendance Area F 24.7% Attendance Area D 150
Attendance Area G 22.4% Attendance Area E 130
Attendance Area H 14.0% Attendance Area H 105
Attendance Area I 12.3% Attendance Area I 80

Combination Method

Attendance Area A 35.8%
Attendance Area B 35.8%
Attendance Area F 210
Attendance Area C 200
Attendance Area D 28.1% or Attendance Area G 180

In determining the eligible areas using the combination method, the LEA
in this example may not identify more than five attendance areas because
that is the most that could be identified using either the percentage or
numerical method. Although the LEA uses both lists to identify schools,
each list is used in rank order. In this example, the combina'on
method allows the LEA an option of either identifying Attendance Area 0
or G as eligible. That is, the LEA may identify as eligible an atten-
dance area with 28.1 percent low-income childrei. or an area with 180
low-income children.

Special Rules

After ranking attendance areas by the percentage, numerical, or combination
method, an LEA has the discretion to exercise several special rules to iden-
tify eligible attendance areas. Each of the special rules may be applied to
grade span groupings or to the LEA as a whole.
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No-Vide Variance

An LEA may designate all attendance areas as eligible within a grade span
grouping or in the entire LEA if all attendance areas fall within a range that
is no more than 5 percentage points above and 5 percentage points below the
grade span or LEA average. If an LEA elects to use this option, it must serve
all the attendance areas within a grade spar grouping or in the entire LEA, as
appropriate.

The following are examples of the no-wide variance rule applied to an entire
LEA. The first example shows an LEA that has "no-wide variance." The second
example is an LEA that may not use this provision.

Example One (acceptable):

An LEA has ranked all attendance areas within the entire LEA from the highest
to lowest percentage of children from low-income families and has determined
the districtwide average to be 18 percent. The percentage of children from
low-income families in all attendance areas range from a high concentration of
23 percent to a low of 13 percent. All attendance areas in this example fall
within the required 5 percentage point range above and below the district
average and qualify for the no-wide variance option. If the LEA elects to
apply this option, all attendance areas are eligible and must be served.

Example Two (unacceptable):

An LEA has ranked all attendance areas from the highest to lowest percentage
of children from low-income families and has a districtwide average of 12 per-
cent. The concentration of low-income children in all attendance areas ranges
from a high of 21 percent to a low of 10 percent. Although the attendance
areas that fall below the districtwide average are within the allowable 5
percentage point range, the attendance areas above the districtwide average
exceed the allowable 5 percentage point range. Therefore, this LEA would not
qualify for the no-wide variance option.

25 Percent Rule

Notwithstznding a higher districtwide average, an LEA may designate as eligi-
ble any attendance area in which at least 25 percent of the children are from
low-income families if it meets the expenditure requirements in section
1013(b)(2) of Chapter 1. To determine attendance area eligibility. an LEA
must rank attendance areas by using the percentage of children from low- :Gale

families either within grade spans or the LEA as a whole. If an LEA do,,- nor
select all eligible areas for participation, it must make the selection in
rank order.

In order for an LEA to use the 25 percent rule, it must meet the expenditure
requirements in section 1013(b)(2) of Chapter 1. Specifically, the LEA must
spend in the current year in each school attendance area that receivea
services in the preceding year, an aggregate per student amount of Chapter 1
funds and special State compensatory education funds that is at least equal to
the amount spent per student in the preceding year. In other words, the LEA
may not reduce Chapter 1 compensatory education services and State compen-
satory education services in order to serve additional schools unde. the 25
percent rule. However, the requirement does allow a reduction in the
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compensatory education expenditures if schools served in the preceding year
are determined to need fewer resources. For example, if the number or needs
of children to be served decreases, the funds required to meet those needs
could also decrease.

Schools Serving Ineligible Attendance Areas

An LEA may identify as eligible a school that serves an ineligible attendance
area or a school that serves more than one attendance area if the proportion
of low-income children in average daily attendance in the school is substan-
tially equal to the proportion of low-income children in an eligible atten-
dance area. An LEA must then follow the ranking requirements and may apply
any sper-ial rules for identifying and ranking school attendance areas to the
schorA.

For example, in the response to Ql, the percentage method illustrarion shows
that Attendance Area F was an ineligible area with 24.7 percent low-income
children residing in the area. However, if the actual number of children in
the school serving Attendance Area F was 800 and all 210 low-income children
were in the school, the school's low-income percentage would be 26.3 percent.
Therefore, the school could be identified as eligible as its percentage of
low-income children is above the districtwide average of 25.4 percent.

S.-..ving_Lower Ranked School Attendance Areas

With SEA approval, an LEA may designate as eligible and serve school atten-
dance areas or schools with substantially higher numbers or percentages of
educationally deprived children before areas or schools w th higher concentra-
tions of children from low-income families. Prior to approval, the SEA must
determine that the LEA meets the following criteria:

o The LEA may not serve more attendancf_: areas than could otherwise
be served.

The implementation of this provision will not substantially impair
the delivery of services to educationally deprived children from
low-income families in project areas served by the LEA.

Continuation cf Services Provision

A school attendance area or school that was designated in accordance with the
percentage, numerical, or combination method and served in the immediately
preceding fiscal year may continue to be served for one year even though the
school attendance area is not eligible or is eligible but not s 'ected. The
school attendance area that continues to be served, or "grandfat,-,red," may
take the place of the lowest ranked, eligible school attendance area, or it
may be an additional area or school served.

Skipping Eligible Attendance Areas

With SEA approval, an LEA may skip eligible attendance areas with a higher
percentage or number of low-income children if the children in those atten-
dance areas are receiving, from non-Federal sources, services of the same
nature and scope as would be provided under Chapter 1. The SEA must ensure
that the services are the same nature and scope and that the LEA is providing
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Chapter 1 services to private school children even though the public school
children are "skipped."

In implementing this provision, the LEA must determine the number of private
school children to receive services without regard to the non-Federal compen-
satory education funds used to serve eligible children in public schools. To
determine the total number of private school children to be served, the LEA
must determine the number that would have been served if only Chapter 1 funds
were available and no attendance areas were skipped. For example, if the LEA
determines that, absent services of the same nature and scope provided from
non-Chapter 1 funds, the LEA would serve three attendance areas, the LEA must
determine the number of private school children who would be served in those
three areas. Assume that for all three areas a total of 36 private school
children would be served. If non-Chapter 1 funds are used to serve one of the
three areas, enabling the LEA to use Chapter 1 funds to serve a fourth area,
private school children in all four areas must be considered for Chapter 1
services. The LEA must select 36 private school children who are most in need
from the four attendance areas.

Q2. May a school attendance area that was served in the prior year under the
25 percent rule but drops below 25 percent in the current year continue
to be served under the "grardfather clause" in §200.30(b)(5) of the
regulations?

A. No. Section 1013(b)(5) of Chapter 1 requires that, in order for an LEA
to continue to serve a school attendance area or school that becomes
ineligible, the area or school must have been "designated and served in
accordance with subsection (a) in the immediately preceding fiscal
year." Subsection (a) of section 1013 of Chapter 1 sets forth the
general rule for designating eligible school attendance areas--that is,
school attendance areas having high concentrations of children from low-
income families. Such areas are defined in §200.30(a)(2) of the
regulations as areas in which the number or percentage of children from
low-income families is at least equal to the districtwide average. The
exceptions to the general rule, including the 25 percent rule, are
contained in subsection (b) of section 1013 of Chapter 1. Therefore,
the "grandfather clause" in §200.30(b)(5) of the regulations may be
applied only to a school attendance area or school identified as
eligible and served in the previous year because it was at or above the
districtwide average.

Q3. Under the "no-wide variance" provision in §200.30(b)(1) of the regula-
tions, must all school attendance areas be served?

A. Yes. Section 1013(b)(1) of Chapter 1, which §200.30(b)(1) of the
regulations implements, states that an LEA may "designate as eligible
and serve all of its atrandance areas...if the percentage of children
from low-income families in each attendance area of the agency is within
5 percentage points of the average percentage of such children...'
(emphasis added).

In effect, this provision recognizes that there may be LEAs in which
there is a uniform distribution of children from low-income families
across the entire school district, thereby making selection of only
those areas above the districtwide average a less meaningful distinction
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than in other LEAs. Depending on sufficient funds to serve all atten-
dance areas required by the "no-wide variance" provision, the LEA has
the ultimate choice of whether this provision would be the most benefi
cial to the Chapter 1 program. Therefore, if the LEA does not have
sufficient funds to serve all of its areas, it may select another
targetil- option.

Q4. May an LEA use the "grandfather clause" to continue services for
attendance areas served under any of the special rules?

A. No. As indicated in the answer to Q2, section 1013(b)(5) of Chapter 1
requires that, in order to continue service to an attendance area that
becomes ineligible, the attendance area must have been eligible and
selected for participation because it had a high concentration of
children from low-income families selected under section 1013(a), i.e.,
those at or above the districtwide average number or percentage of
children from low-income families.

Q5. When applying the 25 percent rule, must all attendance areas with at
least 25 percent low-income children be served?

A. No. However, attendance areas to be served must be selected in rank
order.

Q6. In determining eligible attendance areas by grade span groupings, may an
LEA include all the low-income children who reside within the attendance
area?

A. No. When an LEA ranks school attendance areas by grade spans, the
number of children to be included in the ranking process may include
only the students in that grade span.

Q7. May an LEA use different measures of low-income for different grade
spans?

A. Yes, so long as the measures are consistent for each grade sean.

Allocation of Resources

Q8. What does an LEA take into consideration when allocating resources?

A. An LEA must allocate resources to project schools, including rz-,sources
for children in local N or D institutions and children enrolled in
private schools, on the basis of the following criteria:

o The number of project areas to be selected in order to con-
centrate funds on children in greatest need. Questions to be
asked:

- Have any attendance areas been identified as needing program
improvement?

Is the student population highly mobile?
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- Is there a greater concentration of highly skilled staff in
some attendance areas?

- Is student attendance low or the dropout level high in some
attendance areas?

o The number and needs of the children selected to participate.
Questions to be asked:

How many students per eligible site will be served?

- What are the needs of these students?

- What are the desired outcomes for eligible children?

- Do they all need reading? Math? Language Arts?

- What grade levels and instructional areas wili be served at
each site?

o The degree of educational deprivation of the children to be
served. Questions to be asked:

- Do most students have similar levels of deprivation?

- Do any project schools require additional resources because
of low performance?

- Do all students need instruction on a daily basis?

o The nature of services to be provided per site. Questions to
be asked:

- What type and length of services will be provided?

- Will some sites require additional resources?

- Will instructional time vary according to tile needs of the
students?
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ELIGIBLE CHILDREN

Statutory Requirement

Section 1014 of Chapter 1 of Title I, ESEA

Regulatory Requirement

Section 200.31

Section 1014 of ampter 1 and §200.31 of the regulations require an LEA to
conduct an annual assessment of educational needs that identifies educa-
tionally deprived children in all eligible attendance areas. Using data from
the needs assessment, the LEA determines the instructional areas and grade
levels to be served and establishes criteria for selecting children having the
greatest need for special assistance for participation in the program.

Student Eligibility

Ql. What is meant by "educationally deprived children"?

A. "Educationally deprived children" means children whose educational
attainment is below the level that is appropriate for children of their
age.

Q2. What objective criteria may be used to identify educationally deprived
children?

A. An LEA is required to establish educationally related objective
criteria, which include written or oral testing instruments, for each
grade level and instructional area and apply the criteria uniformly t.)
particular grade levels throughout the LEA. Suggested objective
criteria could include, but are not limited to, the following:

o Standardized tests.

o Regular classroom teachers' assessment of performance in the
Chapter 1 instructional area.

o Criterion-referenced tests.

o Reading or mathematics p.-cement assessments.

o Other assessment instruments related to educational perfor-
mance.

An LEA may use a combination of objective criteria.

Q3. May an LEA continue services to a Chapter 1 participant who changes
residence to an ineligible attendance area?

A. An LEA may continue to serve for the remainder of the current school
year Chapter 1 students who begin participation in a Chapter 1 eligible
attendance area and move to an ineligible attendance area.
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Q4. May an LEA serve students who reside in an eligible attendance area
within the LEA even though these students attend school in an ineligible
attendance area within the LEA under a voluntary de-agregation or open
enrollment plan?

A. Yes. Students who reside in an eligible attendance area within the LEA
but attend school in an ineligible attendance area within the LEA may be
served under Chapter 1 if these students meet the LEA's definition of
educational deprivation.

The following are some ways in which these students may be served. This
list is not all inclusive.

o Students may receive service directly in the ineligible school
building they attend during their regular day just as students
do in eligible attendance areas so long as the program is of
sufficient size, scope, and quality.

o Students may receive services in a neutral location. This may
be done during the regular school day, before or after school,
or on weekends. In this manner, several students who have
volunteered to attend various schools serving ineligible
attendance areas car be brought together in one group and
served.

o Students may be served during the summer.

o Students may be served in their homes by tutors.

o Students could be given assignments and resources to take home.
Some of these may include take-home computers and software,
workbooks, books, and other instructional materials.

QS. May an educationally deprived child who was served in the previous year
but is no longer in greatest need of assistance continue to receive
services?

A. Section 200.31(c)(3) allows an LEA to continue to serve for a maximum of
two additional years a child who is no longer determined in greatest
need but who continues to be educationally deprived. In addition, under
an approved innovation project, an LEA may continue to serve children
who were served in any previous year, even if they are no longer
educationally deprived, for a period sufficient to maintain progress
made during the period of their participation in Chapter 1.

Q6. May an LEA use Chapter 1 funds to identify educationally deprived
children?

A. No. It is the responsibility of the LEA to identify educationally
deprived students from State or local sources. If the LEA's c'istrict-
wide testing program only includes certain grade levels, the LEA must
use alternative educationally related information for the remaining
grade levels. Once eligible educationally deprived children are
identified, Chapter 1 funds may be used to identify those most in need
or to identify their specific educational needs.
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Q7. May students be selected solely because they have been retained in

grade?

A. No. Retention in grade may not result in the selection of children in
greatest need under the LEA's uniform selection criteria. An LEA must
select participants on the basis of objective criteria established for
each grade level ana instructional arca The criteria must be uniformly
applied to all eligible educationally deprived students in project
areas.

Q8. If an LEA uses testing instruments as part of its selection process,
must the LEA use the same student selection test instrument in all
schools?

A. In determining student eligibility for Chapter 1, §200.31(b)(4) and (5)
requires that an LEA must establish educational criteria and apply the
criteria uniformly within grade levels. Therefore, an LEA must use
either the same testing instrument or instruments that are comparable
within particular grade levels.

Needs Assessment

An LEA that receives Chapter 1 funds is required to assess annually the
educational needs of educationally deprived children in all eligible
:tendance areas, including educationally deprived cnildren in private schools

dnd in local N or D institutions. Through this needs assessment process, the
LEA. determines the instructional areas and grade. to be included in the
Chapter 1 program and the educationally deprived -thildren who will
participate.

Q9. Who determines grade levels and instructional areas in which the program
will focus?

A. The LEA.

Q10. What steps might an LEA take in meeting the annual needs assessment
requirement?

A. The following is an example of a step-by-step process for assessing
educational needs:

Step One: IDENTIFTCATION OF EDUCATIONALLY DEPRIVED CHILDREN

The LEA collects student academic performance information from all
eligible attendance areas, including children attending private
schools and in local N or D institutions.

Sources of academic performance data could include the following:

o District standardized test scores.

o Results of districtwide informal assessments.

o Student records.
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o District surveys of professional staff.

o State or locally mandated tests.

The LEA establishes the standard fcr identifying educationally deprived
children.

The LEA identif:es as educationally deprived all students from
eligible attendance areas whose academic performance falls below the
standard.

The LEA maintains records to document that educationally deprived
children in all eligible attendance areas have been identified.

5tep_Two: IDENTIFICATION OF INSTRUCTIONAL AREAS AND GRADE LEVELS

On the basis of the information collected in Step One and considering
services already provided from other sources, the LEA identifies the
instructional areas and grade levels that will be the focus of the
program. Instructional areas and grade levels may vary among and
within school attendance areas if the needs assessment data support
those variations.

On the basis of the ranking of school attendance areas required by
§200.30(a)(3) and the needs assessment information, the LEA also
determines which eligible attendance areas and schools will he selected
for participation in the program.

Step Three: SELECTION OF STUDENTS TO BE SERVED

The LEA establishes educationally related objective criteria, which
may include written or oral testing instruments, for each grade level
and instructional area to select educationally deprived children for
participation.

The LEA uniformly applies the student se'.ection criteria to particular
grade levels throughout the LEA and selects those children with the
greatest need for special assistance.

Step Four: DETERMINATION OF EDUCATIONAL NEEDS TO BE ADDRESSED

The LEA determines the specific educational needs of the selected
students. In making this determination, the LEA may use Chapter 1
funds to further assess or diagnose the selected students' educational
needs with sufficient specificity to ensure concentration on those
needs.

The LEA designs project activities that focus on the selected students'
special educational needs. Because selected students may have different
needs, services may differ from student to student. The LEA considers
the following items when designing activities and allocating resources:

62



o The personnel required, both numbers and types.

o The variety and amount of instructioaal material, including
library resources.

o The degree of educational deprivation of the students selected
for participation.

o The facility and equipment needs.

Q11. May an LEA predetermine &rade levels and instructional areas to be
se7.-ved before conducting the annual needs assessment?

A. No. The LEA must first identify the educationally deprived children in
all eligible attendance areas. On the basis of information gathered
during this first step concerning the numbers and needs of the
educationally deprived children, the LEA then identifies the general
instructional areas and grade levels on which the program will focus.

Q12 Is it necessary to provide services in the same instructional areas in
all eligible attendance areas?

A. No. Section 200.31(b)(2) of the regulations provides that instructional
areas and grade levels may vary among and within school attendance areas
so long as the needs assessment data support those variations. In

addition, the needs assessment data may support program design varia-
tions such as frequency of service, instructional group size, and length
of the instructional period.

Q13. How can selection criteria be applied uniformly to grade levels through-
\ out the LEA and still have variations in the instructional areas and

grade levels to be served? What docartentation is required to justify
the variations in instructional areas and services?

A. The following is an example of an LEA that uniformly applied student
selection criteria and varied the grade levels and instructional areas
served on tne basis of the needs assessment data.

Based on thc needs assessment, the LEA provides Chapter 1 services in
four eligiblt. elementary attendance areas and for eligible children
enrolled in one private school. To determine those students in greatest
need, the LEA uniformly app!ies a cut-off score at the 36th percentile
in both reading and mathematics on a nationally normed standardized
test, and also considers the results of a uniformly applied teacher
assessment instrument.

An analysis of the numbers and needs of children selected shows that
three schools demonstrate equal needs for both reading and mathematics
in the first through sixth grades. The fourth school shows only a need
for reading services in the first through third grades. The children
enrolled in the private school have a need for mathematics services in
the first through sixth grades. The LEA implements a program that
varies instructional areas and grades across schools.
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Q14. When conducting an LEA needs assessment, how should library resource
needs be determined?

A. After the needs of eligible Chapter 1 children have been determined, an
LEA must review the available resources for addressing these needs,
including library resources. An LEA should include library resources
when considering the various instructional materials needed to serve
Chapter 1 students. Library resources are not limited to books, but
include supplemental materials directly related to the Chapter 1
program. For example, audio/visual cassettes or other materials that
coordinate with the Chapter 1 instruction could be library -:esources.

Q15. MAy handicapped children be served in the Chapter 1 program?

A. Yes. Under §200.31(c)(5), children receiving services to overcome a
handicapping condition may also be eligible to receive Chapter 1
services, if they have needs stemming from educational deprivation and
not solely related to the handicapping condition and they are selected
on the same basis as other children selected to receive Chapter 1
services. However, Chapter 1 funds may not be used to provide the
special education and related services that are required by Federal,
State, or local law. In addition, the LEA must provide maximum coor-
dination between Chapter 1 services and services provided to address
children's handicapping conditions.

Children with Limited English Proficiency

Q16. May LEP children receive Chapter 1 services?

A. Yes. LEAs are required by law to provide special educational services
for LEP children. Chapter 1 funds may not be used to provide these
services. However, if LEP children have needs stemming from educational
deprivation and not solely from their lack of proficiency in English,
the children must be identified as eligible and selected for Chapter 1
services on the same basis as othet Chapter 1 children. The LEA must
coordinate the Chapter 1 services with the services required by law.

Q17. How does an LEA identify LEP children as eligible educationally deprived
children?

A. An LEP child can be determined to be eligible for Chapter 1 services by
either of the following two selection processes:

Students with sufficient

English proficiency

Use the same selection criteria
as English-speaking students to
determine eligibility, with or
without bilingual assistance.
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Students without sufficient
English proficiency

Uniformly apply any one or a
combination of measures, such as
the following:

o Classroom teacher assessment of
student performance.

o Language dominance test with
other measures.



o A weighting of composite
assessment scores.

o Locally developed criterion-
referenced tests.

Q18. May a Chapter 1 program be altered to meet the special language needs of

LEP children?

A. The purpose of a Chapter 1 program is to remediate children's
educational deprivation and not the children's lack of English language

proficiency. An LEA however, may adjust the instruction to accommodate
LEP children, for example, by providing bilingual staff and materials
for these children.

Preschool

Section 1014(a) of Chapter 1 includes preschool children among the children
eligible for Chapter 1 services. Section 200.6(c) of thP rsgulations defioPs
"preschool children" as children below the age or grade level at which an LEA
provides free public education, and of an age or grade level to benefit from
an organized instructional program provided in a school or other educational

setting.

Q19. Does the Chapter 1 definition of "preschool children" include five-year-
old children who reside in an LEA that does not include kindergarten as
part of its free public education?

A. Yes.

Q20. Must the preschool student selection criteria include a standardized
test?

A. No. However, the information used to identify Chapter 1 preschool
children must be educational and uniformly applied to all preschool
children who reside in eligible attendance areas and whose parents aaree
to their children's participation.

Q21. What types of educationally related selection criteria may be used to
select children for Chapter 1 preschool services?

A. Criteria used for preschool student selection must be educational and
may include the results from sources such as:

o Readiness tests.

o Diagnostic developmental assessments.

o Teacher observations.

Q22. May factors such as famili stability, family income, gender, level of
parents' education, siblings' school performance, or sibling eligibility
for Chapter 1 be used as selection criteria for preschool participants?

t A. No. Criteria for selecting preschool participants must be educational
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Q23. May children other than those determined to be educationally deprived
participate in preschool programs?

A. No. The eligibility requirements for preschool children are ide%-ical
to eligibility requirements for school age children:

o The parti-:ipants must reside in eligible attendance areas.

o The participants must be identified as educationally deprived.

o The children selected for participation must be those in
greatest need.

Q24. For LEAs that have no preschool programs and, therefcre, no existing
needs assessment data for this group, may Chapter 1 bear the cost of
gathering these data?

A. Yes. In an LEA that does not have existing data to identify educa-
tionally deprived preschool children, the cost of identifying these
children in eligible attendance areas is an allowable Chapter 1 expen-
diture.

Homeless Children

Q25. How should homeless children, eligible for inclusion under the Steuart
B. McKinney Homeless Assistance Act, attending Chapter 1 schools be con-
sidered when selecting children for participation for Chapt..t. 1?

A. Under section 722(e)(5) of the Stewart B. McKinney Homeless Assistance
Act, a State receiving funds undc that Act is required to submit a
State plan that includes a provision to ensure that "[e]ach homeless
child shall be provided services comparable to services offered other
students in the school...including educational services for which the
child meets the eligibility criteria, such as compensatory educational
programs for the disadvantaged...." Therefore, because homeless
children, by definition, do not have a fixed, regular, and adequate
night-time residence, educationally deprived homeless children attending
schools that have Chapter 1 projects are eligible for participation
provided they meet the same edticational criteria as other children in
the schrol.

Q26. May homeless children (those identifiable under the McKinney Act)
attending non-Chapter 1 schools, including shelter schools, be serve0
under Chapter 1?

A. Homeless children, by definition, do not have a fixed, reb,.ar, and
adequate night-time residence. Those children, therefore, cannot meet
the eligibility requirement that they reside in a project area and
would, in effect, be precluded from receiving Chapter 1 services. To
ensure that these children, who may be among the most needy, are not
denied services because of an eligibility requirement they cannot meet,
LEAs may serve educationally deprived homeless children without regard
to the residency requirement.
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SCHOOLWIDE PROJECTS

Statutory Requirement

Section 1015 of Chapter 1 of Title I, ESEA

Regulatory Requirement

Section 200.36

The schoolwide project provision in section 1015 of Chapter 1 authorizes an
LEA to use Chapter 1 funds to carry out a project to upgrade the entire
educational program in a school that meets the schoolwide project
requirements. Congress included this authority because once the percentage of
poverty children in a Chapter 1 school reaches a very high level, Congress
believed it made little sense to enforce requirements that Chapter 1 serve
only Chapter 1 children or that Chapter 1 services be supplemental in
character. Rather, Congress believed it was a sounder educational practice to
plan a curriculum focusing on the entire educational program. Thus, Congress
devised an alternative approach to improving the educational opportunities of
educationally deprived children in high poverty schools by authoriziiig
schoolwide projects.

The LEA may carry out a schoolwide project in any school serving an attendance
area that is eligible to receive Chapter 1 services ard in which, for the
first year of a three-year project period, not less than 75 percent of the
children are from low-income families or in any eligible school in which not
less than 75 percent of the children enrolled in the school are from low-
income families. Unlike most Chapter 1 projects, a schoolwide project
includes activities designed to improve the overall instructional program in
the school, and not merely activities that supplement activities that would
otherwise be provided with non-Federal funds. The LEA, therefore, designs the
schoolwide project to address the educational needs of all students in the

school. In doing so, however, the LEA must pay particular attention to the
needs of educationally deprived children. The LEA must carefully determine
the resources necessary to ensure that the schoolwide project is of sufficient
size, scope, and quality to meet the educational needs of all children in the
school, especially the educationally deprived children.

Eligibility for a Schoolwide Project

Ql. Who makes the decision to operate a schoolwide project?

A. The LEA has the responsibility of deciding in which schools, if any, to
operate schoolwide projects. Howe-.-er, in its decisionmaking pr:)cess,

the LEA should consult with the parents and staff of each school to be
assured that the staff and parents understand and support the concept of
a schoolwide project. Mcreover, an LEA may not operate a schoolwide
project unless its plan has been approved by the SEA.

Q2. May LEAs continue to conduct a schoolwide project in a school eligible
at the time of application if in the succeeding years the school does
not meet the criterion of 75 percent poverty?
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A. Yes. The 75 percent poverty criterion must be met only in the first
year of a three-year schoolwide project.

Q3. May an LEA continue the schoolwide project for a second three-year
period if the school does not meet the 75 percent poverty criterion?

A. No. For the first year of each three-year schoclwide project period,
the 75 percent poverty criterion must be met.

Q4. If an LEA has several schools that qualify for schusAwide projects, may
it use its entire Chapter 1 allocation to implement schoolwide projects
in these schools?

A. Yes, assuming the ne,ds assessment data support that decision. However,
the schoolwide project schools must be the highest ranked schools.

Q5. Must an LEA conduct a schoolwide project in each school that meets the
75 percent poverty criterion?

A. No. In addition, an LEA need not select schools for schoolwide projects
in rank order. However, the LEA alunt still provide regular Chapter 1

services in attendance areas not selected for schoolwide projects if
those areas rank higher than the schoolwide project schools.

Required Plan

Q6. May the year during which the schoolwide project plan is written be
considered the first year of the plan?

A. No. A plan submitted by the LEA to the SEA for approval must cover a
three-year span. Therefore, the plan must be completed before
implementation. Moreover, achievement must be measured for a three-year
period before a schoolwide project may be continued for another three-
year period. If planning were to constitute the first year, the
students' progress would be lased on two years of performance rather
than the required three years.

Q7. What must be included in a plan for a schoolwide project?

A. A plan for a schoolwide project must contain the elements listed in
section 1015(b) of Chapter 1 and §200.36(b) of the regulations. The
plan mct be approved by the SEA before the LEA may operate the school-
wide project

Q8. Must an LEA submit a separate application to the SEA for a schoolwide
project?

A. Not necessarily. Depending on the nature of the application and
approval process, the LEA might submit the schoolwide project plan as a
component of its application or as a separate application.

Q9. Who must be involved in the development of a schoolwide project plan?

A. Individuals from the following groups--parents, teachers, librarians,
educational aides, pupil services personnel, administrators, students
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(if the plan relates to a secondary school)--whc will be engaged in
carrying out the plan must be involved in the development of the entire
schoolwide project plan.

Q10. In a schoolwide project, is it permissible to spend less time with
noneducationally deprived students on particular topics than with
educationally deprived students?

A. Yes. As in a regular Chapter 1 project school or even a nonproject
school, :he time spent with a student should be in relation to the
student's degree of educational deprivation, need, and learning style.

Q11. What is an example of a schoolwide project?

A. An elementary school serves grades K-6, is eligible to receive
Chapter 1 services, and 87 percent of the children enrolled in the
school are from low-income families. The comprehensive needs assessmenc
of all the school's students indicates that the greatest weakness is in
reading comprehension in grades 4-6. The other most significant
weaknesses in the school are in logical reasoning and analysis in grades
2-6 and reading comprehension in grades 1-3. The LEA discussed these
results with the students' parents, teachers, librarian, educational
aides, pupil services personnel, and school administrators and
subsequently developed an educational plan for the school.

The plan's emphasis is on higher order thinking skills and the incor-
poration of educational activities that teach such skills. The plan
includes the following:

o Training for all school staff that provides specific approaches
and activities to be used for teaching higher order chinking
and analytical skills.

o Training for parents in how advanced skills can be taught at
home and incorporated into home activities.

o A new reading program and related supplemental materials for
students in grades 4-6 to reinforce basic skills already
learned and teach advanced skills.

o An additional hour beyond the regular school day for all
students to be spent on reading literature, either aloud by
the teacher to the class or independently by the students.

o The adoption of an approach for teaching higher order thinkina
skills in all subjects taught in the school.

o Lessons for students in grades K-3 that incorporate appropriate
advanced skills that are essential for grades 4-6 ana that will
prevent a decline in performance in future grades.

o The use of materials for reading and writing lessons that
covers issues being taught in other subjects.
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o Continual progress updates with individuals involved in the
students' education.

Also included in the plan are procedures for measuring progress both for
the regular Chapter 1 program improvement requirements and for the
schoolwide project accountability requirements.

The LEA's definition of educational deprivation, 30th percentile and
below on a standardized reading test, is used to identify educationally
deprived students at the school for funding and accountability purposes.
The per pupil expenditure of Chapter 1 funds for each educationally
deprived student at the school exceeds the Chapter 1 per pupil
expenditure at other Chapter 1 project schools in the LEA so that all
planned activities can be sufficiently conducted.

Fiscal Requirements

Q12 How is the number of educationally deprived students in a schoolwide
project determined?

A. The LEA may identify--

o All chilaren meeting the definition of educationally deprived
children provided in §200.6(c) of the regulations which is
"children whose educational attainment is below the level that
is appropriate for children of their age" (garurally inter-
preted as below the 50th percentile); or

o The number of children in the schoolwide project below the
highest ranked child served in .)ther project schools in the LEA
(the district percentile cut-off).

Q13 If the Chapter 1 percentile score cut-ofis in a district are different
fez' different instructional areas--e.g., reading 30th percentile,

mathematics 40th percentile--how may calculations be made for the
distribution of Chapter 1 funds to a schoolvide project?

A. If an LEA elects to determine the number of educationally deprived
children in a schoolwide project on the basis of its cut-off scores in
other schools, it may apply the highest score (in this case, the 40th
percentile), to both instructional areas, or the district cut-offs (in
this case, reading 30th percentile, math 40th percentile).

Q14. When an LEA is counting the number of educationally deprived children in
a schoolwide project school for the purposes of distributing Chapter 1
funds, measuring progress, and demonstrating accountability, how are
handicapped and LEP children counted?

A. Handicapped and LEP children are counted as educationally deprived if
they were identified as such in the LEA's annual needs assessment.

Q15. When determining the amount of Chapter 1 funds to be distributed to a
schoolwide project school, on what count, dupl!cated or unduplicated, is
the per pupil amount based?
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A. The LEA may use a duplicated or unduplicated count for children who meet
the criteria in more than one instructional area for determining the
amount of Chapter 1 funds to be distributed to a schoolwide project.
However, the LEA should use the same count, either duplicated or
unduplicated, in the schoolwide project as in other project areas.

Q16 What should an LEA consider when determining the amount of funds to
distribute to a schoolwide project school?

A. The LEA should consider the needs of the school's students (as
determined by the comprehensive needs assessment), the goals and
objectives of the schoolwide project, the approach by which such goals
and objectives will be accomplished, and the cost of the resources
necessary to effectively implement the approach. The LEA must ensure
!hat it distributes sufficient Chapter 1 funds to a schoolwide project
to achieve improved performance of educationally deprived children in
the project.

Q17. Hay an LEA choose to allocate additional funds to schoolwide projects
from sources other than Chapter 1?

A. Yes. An LEA may wish, for example, to allocate additional funds (other
than Chapter 1) to schoolwide projects in order to meet the size, scope,
and quality requirement. The LEA may also have determined that the
amount of Chapter 1 funds calculated for the schoolwide project would
not be sufficient to carry out the planned activities successfully.

Q18. How is the amount of Chapter 1 funds for a schoolwide project calcu-
lated?

A. The LEA must provide an amount of Chapter 1 funds to a schoolwide
project that, per educationally deprived child, equals or exceeds the
amount of Chapter 1 funds made available per educationally deprived
child served in other Chapter 1 project schools. The LEA should bear in
mind, however, that Chapter 1 funds in a schoolwide project, by
definition, benefit the entire student population, not just
educationally deprived children. Yet, the LEA must measure the success
of its schoolwide project in terms of whether the educationally deprived
children made the requisite progress. As a result, the LEA must ensure
that the resources it devotes to its schoolwide project are sufficient
to achieve the necessary results.

Below are three ways (not all inclusive) in which schoolwide project
Chapter 1 funds can be calculated. For all three examples, assume:

The districtwide cut-off for determining educational deprivation is the
30th percentile. In a regular Chapter 1 project school, there are 400
educationally deprived students served under Chapter 1 and the average
Chapter 1 per pupil expenditure is $500. An average school would
receive a total of $200,000 of Chapter 1 funds.

Example 1: The schoolwide project uses the districtwide cut-off, 30th
percentile, to identify educationally deprived students. The school's
total population is 1,000 and 400 students are identified as
educationally deprived. In regular project schools, the LEA

71

t)



distributes, per educationally deprived student, $500. The schoolwide
project, therefore, must receive at least $200,000 in Chapter 1 funds
($500 x 400 educationally deprived $200,000).

Example 2: The schoolwide project uses the definition in §200.6(c) of
the regulations to identify educationally deprived students (educational
attainment is below level appropriate for age--often equated to below
the 50th percentile). This school's total population is 1,000 end 700
students are identified as educationally deprived. In regular project
schools, the LEA distributes, per educationally deprived student, $500.
The schoolwide project, therefore, must receive at least $350,000 in
Chapter 1 funds ($500 x 700 educationally deprived $350,000).

Example 3: The scnoolwide project uses the districtwide cut-off, 30th
percentile, to identify educationally deprived students. The school's
total population is 1,000 and 400 students are identified as
educationally deprived. Rather than use the district average of $500,
the LEA distributes, per educationally deprived student in the school-
wide project, $600. The schoolwide project, therefore, receives
$240,000 in Chapter 1 funds ($600 x 400 educationally deprived
$240,000).

Q19. May an LEA allocate to a schoolwide project more Chapter 1 funds the
first year than the next two years and look at the total allocation for
the three-year period as an average?

A. No. The LEA must meet the requirement: set forth in section
1015(b)(6)(A) of Chapter 1 and §200.?6(c)(1)(i) of the regulations each
year. Because the Chapter 1 funding for a s:hoolwide project is based
On the number of educationally deprived children in the school and the
amount of Chapter 1 funds provided for each educationally deprived child
in other project schools--both of which are annual determinations--the
funding requirements for schoolwide projects must also be met annually.

Q20. 14-ist the fiscal requirement regarding the amount of State and local
funds expended per child in a schoolwide project bc reviewed annually?

A. Yes. For each fiscal year during which a schoolwide project is
conducted, the amount of local and State funds expended per child must
be at least equal to what the LEA expended per child in that school in
the preceding fiscal year.

Q21 Is a schoolwide project school required to demonstrate comparability?

A. Yes. The L2A is required by section 1015(c)(2)(C) of Chapter 1 and
§200.36(c)(4) of the regulations to comply with the Chapter 1
comparability requirements.

Q22 Is a schoolwide project school required to demonstrate compliance with
the supplement-, not supplant requirement?

A. Yes. An LEA must be able to demonstrate that Chapter 1 funds are being
used in each schoolwide project to increase the level of funds that
would have been made available from non-Federal sources, in the absence
of Chapter 1 funds, for educating the school's students. However, the

72

a Li



LEA is not required to demonstrate that the services paid for with

Chapter 1 funds supplement the services regularly provided in the

schoolwide project school.

Q23. What records must the LEA keep regarding Chapter 1 funds expended in a

schoolwide project?

A. The LEA must keep records to document expenditures of Chapter 1 funds in

a schoolwide project in order to ensure that Chapter 1 funds are

expended within their period of availability. The LEA is not required

to (a) comply with Chapter 1 requirements prohibiting commingling of

Chapter 1 with regular program funds in order to show that Chapter 1

funds benefit only educationally deprived children; (b) identify

particular children as eligible to participate in the schoolwide project

(however, educationally deprived children must be identified for
planning purposes, fiscal requirements, and accountability); or (c)
demonstrate that the particular services paid for with Chapter 1 funds
supplement the services regularly provided in that school.

Effect of Selection for a Schoolwide Project

Q24. How are special education and LEP students to be counted and served by

Chapter 1 under a schoolwide project?

A. A schoolwide project is to upgrade the entire educational program in a

school as a way of improving the performance of educationally deprived
children in the school. For the purposes of calculating appropriate
funding for the schoolwide project, evaluating the project's effective-
ness, and determining if the schoolwide project accountability require-

ments are met, special education and LEP students must be included if

they meet the definition of educationally deprived children the LEA is

using in the schoolwide project. In addition, special education and LEP

students must receive services they are otherwise required by law to

receive to meet their needs.

Uses of Funds

Q25. What activities may be supported by Chapter 1 funds in a schoolwide

project?

A. In addition to the activities for regular Chapter 1 projects listed in

§200.4 of the regulations, an LEA may use Chapter 1 funds in schoolwide

projects to plan and implement effective schools programs and other
activities to improve the instructional program and pupil serrices in
the school such as reducing class size, training staff and parents, and

implementing extended-day programs.

Program Improvement and Accountability Requirements

Q26. How is student progress aggregated in a schoolwide project for

determining the need for program improvement?

A. The program improvement requirements in §§200.37 and 200.38 of the

regulations that apply to regular Chapter 1 programs are also applicable

to schoolwide projects. Therefore, if the educationally deprived
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children, in the aggregate, in a schoolwide project do not show
substantial progress toward meeting the LEA's desired outcomes or show
no improvement or a decline in aggregate performance, the LEA must
identify that school as needing program improvement. To determine
whether substantial progress has been made or whether improvement of
aggregate performance has occurred, the LEA is required to annually
collect achievement data for each school participating in a schoolwide
project. Aggregate performance and progress toward meeting desired
outcomes of educationally deprived students in schoolwide projects shall
be reviewed in the basic and more advanced skills addressed by the
regular Chapter 1 program. The progress of those students who were
identified as being educationally deprived for the purpose of
distributing Chapter 1 funds to the schoolwide project is measured when
determining whether the school is in need of improvement.

Q27. If two goals of a schoolwide project relate to students' achievement in
mathematics and reading and the gains in mathematics exceed the
mathematics gains of other Chapter 1 project schools but the reading
gains are lower than the gains in the LEA's other Chapter 1 project
schools, and the gains in reading of educationally deprived children do
not exceed the average gains of such children in the school for the
three prior years, may that schoolwide project be allowed to continue
for an additional three-year period?

A. No. The SEA may not allow a schoolwide project to continue for an
additional three-year period when the achievement gains of educationally
deprived children, as measured by the means specified in the schoolwide
project plan, do not exceed the average gains of participating children
districtwide or of such children in that school for the three prior
years. Comparisons of gains must be made for each instructional area
addressed by the Chapter 1 program for the comparison group. That is,
if reading and mathematics were the instructional areas addressed by
Chapte7 1 in the school for the three prior years, gains in reading and
mathematics must be compared. Alternatively, if the LEA's program in
other Chapter 1 project schools include reading and mathematics,
compwisons must be made of gains in reading and mathematics.

Q28. How ray an LEA demonstrate accountability after three years of a school-
wide project in a secondary school?

A. The LEA may demonstrate that achievement gains of educationally deprived
students exceed the average gains of comparable students in the school
in the three years prior to the schooiwide project or that the gains
exceed the average gain of participating Chapter 1 children in the LEA
as a whole. Alternatively, if a .ievement levels do not decline over
the three-year schoolwide project period as compared with the immediate
prior three-year period, the LEA may demonstrate accountability through
lower dropout rates, increased retention rates, or increased graduation
rates. However, satisfying the requirements for continuation of a
schoolwide project does not satisfy the school improvement requirements.

Q29. If an LEA compares achievement gains, for accountability purposes, in a
schoolwide project school with the gains in other project schools, are
the gains of other schoolwide project schools included in the gains for
other project schools?
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A. No.

. Q30. May an LEA include nationally normed test results for preschool, kinder-
garten, and first grade children in determining the achievement gains
required under the accountability requirements in §200.36(f) for school-

wide projects?

A. No. Nationally normed achievement tests may not meet the technical
standards for reliability and validity when used at the preschool,
kindergarten, and first grade levels.

Schoolwide Projects and Private School Students

Q31. What private school students who reside in an area served by a school-
wide project are eligible for Chapter 1?

A. The same definition of educational deprivation used to identify
educationally deprived students in the schoolwide project must be used
to identify educationally deprived private school students who reside in
the schoolwide project attendance area. After being identified as
educationally deprived, private school students must be provided
Chapter 1 services in the same grade levels as are in the sch,olwide
project school. For example, if the LEA serves only grades 2-3 in
regular Chapter 1 schools but the schoolwide project serve kindergarten
through grade 6, private school cuildren from the schoolwide project
attendance area in kindergarten through grade 6 are eligible to be

served.

Q32. How does an LEA calculate how much Chapter 1 funding must be ptovided
for services to private school students who reside in attendance area?

A. The LEA must provide for each eligible, educationally deprived private
school student who resides in the schoolwide project attendance area che
same amount of Chapter 1 funds that is being distributed for each educa-

tionally deprivc!d student in the schoolwide project.

Q33. How are equitable services for private school children determined?

A. The LEA must provida Chapter 1 services to private school students based
on the identified needs of those eligible students.
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PARENTAL INVOLVEMENT

Statutory Requirement

Section 1016 of Chapter 1 of Title I, ESEA

Regulatory Requirement

Section 200.34

Introduction

Section 1016 of Chapter 1 implements Congress' findings that activities by
schools to increase parental involvement are a vital, integral part of
Chapter 1 programs. Toward this end, an LEA may receive Chapter 1 funds only
if it implements program-, activities, and procedures for the involvement of
parents of participating public and private school children in its Chapter 1
program. This involvement must include, but is not limited to, parental input
into the planning, design, and implementation of the LEA's Chapter 1 program.

The activities and procedures for parental involvement must be planned and
implemented with the meaningful consultation of Tlrents of participating
children. The consultation mupt be organized, ongoing, systematic, informed,
and timely in relation to decisions about the program. Procedures for how
this will be done throughuut the life of the Chapter 1 program must be
documented in written policy that the LEA makes available to the parents of
participating children. To be meaningful, parental involvement must be based
on adequate information that should include, on a continuing and timely basis,
proposed and final applications, needs assessment documents, budgetary
information, evaluation data, copies of local, State, and Federal laws,
regulations, and guidelines, and any other information needed for effective
involvement.

Involvement of this type requires that LEAs--

o Make Chapter 1 LEA education personnel, including pupil
services personnel, available to parents;

o Convene a districtwide or building-level annual meeting of the
parents of participating children as well as providing oppor-
tunities for regular meetings;

o Provide timely information about the program to parents;

o Make parent aware of parental involvement requirements and
other rele\_at provisions of the program; and

o Provide information, to the extent practicable, in a language
and form that parents can understand.

An LEA's parental involvement program must include such activities as training
parents to work with their children in the home and to understand program
requirements; training parents, teachers, and principals to build partnerships
between home and school; and training teachers, principals, and other staff

77



members involved in the program to work effectively with the parents of
participating children.

An LEA is also required, through consultation with parents, to assess
the effectiveness of parental involvement efforts and to determine if
modifications are needed to increase parental participation. This assessment
must be done annually.

The regulations clarify that allowable Chapter 1 costs include those to
support parent conferences; resource centers; training programs, including
expenditures associated with attending the training sessions; reporting to
parents on children's progress; hiring, training, and utilization of parental
involvement liaison workers: training of personnel, including pupil services
personnel; use of parents a classroom volunteers, tutors, and aides; school-
to-home complementary curr alums; assistance in implementing home-based
educational activities; the provision of information on the Chapter 1 program
as well as the provision of responses to parental recommendations; and the
solicitation of parents' suggestions in the planning, development, and
operation of the program.

Ql. How should an LEA document parental input into the planning, design, and
implementation of the Chapter I program?

A. To receive Chapter 1 funds, an LEA must implement programs, activities,
and written procedures for the involvement of parents of participating
public and private school children. Some of the ways that this require-
ment can be documented are as follows:

o A description in the project application of the consultation
with parents in the development and approval of the project.

o Agenda and minutes for activities such as the annual meeting of
parents of participating children and for regular meetings of
parents to obtain input into the program.

o Schedules of training sessions designed for parents.

o Financial records that reflect a budget and expenditures for
parental involvement activities.

o Sign-in sheets from meetings and training sessions.

Q2. Must an LEA address its goals for parental involvement in the desired
outcomes of its project applicrtion?

A. An LEA is not required to address its goals for parental involvement in
its desired outcomes. The LEA may do so, however.

Goals of Parental Involvement

Q3. What goals must parental involvement programs and activities be designed
to achieve?

A. In coordination with parents of participating children, an LEP, m-st
develop programs and activities designed to achieve the goals listed in
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§200.34(b)(1)-(7) of the regulations. These goals include keeping
parents informed about the services their children receive, supporting
and training parents to understand program requirements and to work with
their children at home, training school personnel to work with parents,
and ensuring the full participation of parents who are non-English
speaking or who lack literacy skills.

Q4. Who is responsible for determining that progress toward meeting these
goals is being met?

A. In consultation with parents, the LEA is required to assess annually the
effectiveness of its parental involvement program and to develop plans
for increased parental participation when the assessment results
indicate a need. The SEA is responsibile for ensuring that an LEA meets

the goals of parental involvement.

Specific Requirements

Q5. What should an LEA's written pollcies for parental involvement include?

A. An LEA's written policies should define--

o The procedures and types of activities for involving parents in
the planning, design, and implementation of the Chapter I

program;

o The specific goals of the LEA for its parental involvement
programs and activities;

o The procedures for assessing the LEA's parental involvement
program; and

o The procedures and types of activities for parental involvement
in program aspects other than in the planning, design, and
implementation of the Chapter 1 program, such as involving
parents directly in the education of their children.

Q6. Must written policies be signed by the superintendent, the Board, and

parents?

A. No. There is no Federal requirement that the policies be signed.

Q7. Is an official parent handbook required to document these written

policies?

A. No.

Q8. How should the written policies be shared with .t2ff and parents of
participating children?

A. While the LEA is not required to distribute copies of the written
policies to all staff and parents, it must make them available to
parents of participating children and should make them available to all

staff. An LEA should de-.-elop, with the involvement of parents, a method
for ensuring that the policies are understood by parents.
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Q9. Should an LEA provide each parent with copies of the law and
regulations?

A. Not necessarily. However, an LEA is required to make parents aware of
parental involvement requirements and other relevant provisions of the
program. At a minimum, copies should be made available to parents for
:view.

Q10. Must LEAR discuss the criteria for student selection and specific
instructional objectives for each child with parents?

A. Yes. An LEA must ensure that the parents of participatini; children are
informed about the reasons why their children are particLpating in
Chapter 1, and about the specific instructional objectives of the
program as well as the methods used to achieve those objectives. In
addition, the LEA must also provide the parents of participating
children 1,ith reports on their children's progress and, to the extent
practical, conduct a parent-teacher conference with the parents of each
participating child to discuss the child's progress, placement, and
methods the parents can use to complement the child's instruction.

Q11. What "other staff" may be involved in training designed to prepare them
to work effectively with the parents of participating children?

A. Both Chapter 1 and non-Chapter 1-funded staff members who are involved
in the Chapter 1 program such as counselors, nurses, speech therapists,
librarians, and social workers may receive training to assist them to
work effectively with the parents of participating children.

Assessment of the Parental Involvement Program

Q12. How might an LEA assess the effectiveness of the parental involvement
program, as required by section 1021(a)(b)?

A. The Senate report accompanying Chapter 1 states that the intent of this
provision "is the attempt to identify barriers to greater participation
and determine possible steps to overcome those barriers, among other
things, the extent to which the goals for parental involvement are being
achieved." S. Rep. No. 222, 100th Cong., 1st Sess. 16 (1987). The
assessment, therefore, is the extent of parental participation and hiw
well that participation has achieved the goals the LEA set for it.
These goals may be expressed in terms of student behaviors or learning,
such as increased attendance rates, or may be related to the parental
involvement program itself, such as increased time parents spend with
their children on school-related matters or evidence of skills parents
gain from the project in helping their children succeed in school.

Q12a. What role, if any, does the annual review of parental involvement play
in the determination of whether a school is in need of program improve-
ment?

A. That depends on what the LEA has included in its desired outcomes. LEAs
may establish a desired outcome that links anticipated increases in
performance to parental involvement activities. If so, failure to
achieve substantial progress toward meeting a parental involvement
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objective could identify that school as in need of program improvement.
If an LEA does not have desired outcomes related to parental
involvement, the . .view of parental involvement might identify needed
improvements, but would not place the school in program improvement.

Allowable ActivitieF, and Costs

Q13. May Chapter 1 funds be used to purchase insurance for vehicles used t-
transport school personnel for home visits or parents for school visits?

A. Yes. However, the allowable portion of the cost should be calculated on
the basis of the percentage of time the vehicle is used for Chapter 1
home and school visits.

Q14. May Chapter 1 funds be used to pay for parents to attend training
conferences on the local, State, or national level?

A. An LEA may use funds for costs that are reasonable and necessary to
support the attendance of Chapter 1 parents to conferences specifically
for Chapter 1 parents or to conferences providing training to enable
them to participate more effectively in the local program or to conduct
home-based educational activities. The LEA should develop criterta, in
consultation with parents, to determine the number of parents from :In
LEA who may attend national meetings.

Q15. May parents be paid to attend meetings?

A. No. The statute does not authorize an LEA to pay a parent to attend a
meeting or training session or to reimburse a parent for salar, lost due
to attendance at Chapter 1 parental involvement activities. Parental
involvement expenditures are limited to costs that a parent may incul to

participate.

Q16. May Chapter 1 funds be spent for food and refreshments provided during
parent meetings or training?

A. Reasonable expenditures for refreshments or food, particularly when such
sessions extend through mealtime, are allowable.

Q17. May Chapter 1 funds be used for members of parent advisory councils if
these members are not currently the parents of participating ch...ldren?

A. Yes. Funds wiy be used to support the activities of all members of
parent advisory councils, including other interested people such as
former Chapter 1 parents who have been chosen by parents of
participating children.

Q18. May parents be paid as classroom aides?

A. Yes.

81.



Q19. What kind of coordination is intended with programs funded under the
Adult Education Act?

A. The Adult Education Act authorizes programs to improve the literacy
skills of adults. It is possible that LEA funds available under the
Adult Education Act could be used to assist parents of Chapter 1
children to increase their proficiency in basic skills and that this
would enable them to participate more meaningfully in their children's
education. Chapter 1 parents should be made aware of and referred to
appropriate services provided through the Adult Education Act.
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SERVICES FOR PRIVATE SCHOOL CHILDREN

Statutory Requirement

Section 1017 of Chapter 1 of Title I, ESEA

Regulatory Requirements

Sections 200.50-200.58, 200.60; H76.670-76.677 of EDGAR

Introduction

Section 1017 of Chapter 1 requires that an LEA provide to eligible private
school children Chapter 1 services that are equitable to the services being
provided similar children attending public schools. Chapter 1 services for
these children must be developed in consultation with private school
officials.

Under section 101/(b)(3), the Secretary has developed written procedures to
investigate and resolve complaints alleging violations of the requirement that
LEAs equitably serve children attending private schools. If an LEA is unable
or unwilling to provide equitable services to private school children, the
Secretary institutes a bypass, arranging for delivery of services by another
provider and deducting the cost of these services and arrangements from the
LEA's allocation.

.n the case of children attending religiously affiliated private schools,
several court cases, most notably Aguilar v. Felton, have dealt with the
manner in which these children may be served in light of constitutional
requirements contained in the first Amendment. Most significant is the
prohibition in Aguilar v. Felton against Chapter 1 personnel providing
instructional services in religiously affiliated schools. The Department
issued guidance on the Felton decision in August 1985, June 1986, and April
1987. That guidance is incorporated in the appropriate sections of this
chapter of the Policy Manual.

Consultation

Ql. What are the requirements for consultation with private school
officials?

A. Section 1017(a) of Chapter 1 requires "timely and meaningful consulta-
tion with appropriate private school officials." To meet this
requirement, §200.51(a) requires an LEA to consult with private school
officials before the LEA makes any decision that affects the oppor-
tunities ot eligible private school children to participate in the LEA's
Chapter 1 project. In other words, consultation must occur during Lll
phases of the design and development of the LEA's Chapter 1 project,
including consideration of which children will receive survices, how the
children's needs will be identified, what services will be offt.red, how
and where the services will be provided, and how the project will be
evaluated.
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A unilateral offer of services by the LEA with no opportunity for
discussion is not adequate consultation. To ensure that proper
consultation and offers of equitable services are documented, the use of
a form detailing the consultation and offers, with a place for the
signature of private school officials, may be useful. The LEA, however,
has the final responsibility for deciding how and where services will be
provided.

Q2. At what level is cone ltation with private school officials appropriate?

A. Consultacion with representatives of both the private school and its
central administration is desirable. Private school officials should
make clear to the LEA which specific officials shouid be included in the
consultation process, and what the roles of various persons will be.

Q3. May Chapter 1 instructions', personnel consult with private school
personnel?

A. Yes. Chapter 1 teachers and other instructional personnel may consult
with instructional staff froa. the private school in order to coordinate
the Chapter 1 program with the regular classroom instructor and to
facilitate the success of the services provided. Such consultation
should not occur at the site of the Chapter 1 services while the
services are being provided.. To the extent practicable, the LEA may
wish to have this consultation occur at a public school site, other
neutral site, or by telephone.

Eligibility and Participation

Q4. Which children attending private schools are eligible ro receive Chapter
1 services?

A. To be eligible to receive Chapter 1 services, a private school child
must reside in a Chapter 1 project area and must meet the standard of
educational depriva_ion the LEA uses to select students to participate
in its Chapter 1 program. In conducting its needs assessment under
§200.31(b), the LEA must identify educationally deprived children in all
eligible atte.dance areas, including educationally deprived children in
private schools, and must design its program on the basis of that
information, including the information on educationally deprived
children in private schools.

Q5. May Chapter I pay for costs of selecting private school students for
participation in Chapter 1?

A. As with children attending public schools, Chapter 1 funds may not be
used to identify eligible private school children. Chapter 1 funds may,
however, be used to select participants from those who are eligible and
determine the specific educational needs of those children.

Q6. If providing services to private school children requires additional
costs, such as those for transportation, space, or administration, do
they come from the LEA's whole Chapter 1 allocation or from that part of
the LEA's Chapter 1 allocation that would normally go to serve private
school students?
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A. Section 200.52(a)(2) makes clear that these additional costs come from
the LEA's whole allocation, so that Chapter 1 instructional services may
be provided on an equitable basis to both public and private school
children. (Two Federal District Courts have held that taking
administrative costs "off-the-top" of the LEA's allocation is
unconstitutional (Pulido v. Cavazos; Barnes v. Cavazos); however, that
issue is presently on appeal. In the meantime, the regulations and
guidance issued by the Department on the "off-the-top" issue remain in
effect for Chapter 1 programs in all LEAs that are not the subject of
the Pulido or Barnes litigation. With resuect to Pulido, that District
Court has stayed its ruling on the "off-the-top" issue rending appeal.)

Q. When a child residing in a Chapter 1 attendance area in one LEA attends
a private school in another LEA, which LEA, if any, is responsible to
serve the child?

A. The LEA in which the child resides is responsible to provide services
for the child. The LEA may, however, arrange to have services provided
by another LEA, reimbursing that LEA for costs.

Q8. May an LEA establish a minimum number of private school children
selected for the program in order to establish a Chapter 1 program near
the private school? If so, what is the LEA's responsibility to serve
children attending private schools with fewer than that minimum number?

A. Section 1017(a) of Chapter 1 and §200.50(a)(1) of the regulations
require that LEAs provide for the participation, on an equitable basis,
of eligible children enrolled in private schools. The requirement
applies regardless of the number of children attending a ptivate school
However, when rhe number of eligible children at one location is very
small--generally less than 10--the cost of establishing certain types of
programs to serve them may be prohibitive, especially when these
children may be from several grades or have different educational needs
In this case, other options should be considered. For instance, if it
is feasible and equitable, LEAs may adopt methods, such as take-home
computer programs or individual tutoring programs that are cost
effective to serve small numbers.

In providing services under these alternative methods, an LEA must mee:
the requirement in section 1017(a) of Chapter 1 that "(e]xpenditures for
educational services...for educationally deprived children in private
schools shall be equal (taking into account the number of children to bv
served and the special educational needs of such children) to
expenditures for children enrolled in the public schools of the [LEA]."
For instance, assume an individual home-tutoring program is going to be
provided to three students attending a private school. The LEA may
compute the per pupil expenditure for Chapter 1 services being provided
to pubic school students having similar educational needs, and provide
for the private school children the amount of tutoring those dollars
would support.

Q9. What is meant by "equitable services"?

A. Section 200.52(b,(2) contains a description of criteria to be used to
determine if services offered to private school children are equitatle
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to those being provided children attending public schools. Essentially,
services are equitable if the LEA (1) assesses, addresses, and evaluates
the needs and progress of both groups of children in the same manner;
(2) provides, in the aggregate, approximately the same amount of
instructional time and materials for children with similar needs; (3)
spends an equal amount of funds to serve similar public and private
school children; and (4) prov4des private school children an opportunity
to participate in the program equitable to the opportunity provided
public school children.

Q10. What if, after making an equ'table offer to serve children atten ing
private schools, participation by these children is low?

A. If, in spite of an offer by the LEA to provide equitable services,
participation remains low, LEAs are encouraged to determine why that is
so and, if appropriate, modify the project in a manner that will
ma 'rnize participation by private school students. For instance, the
LEA may be providing Chapter 1 services to private school children at a
neutral site very near the private school and escorting the children to
and from the neutral site. While the offer may provide equitable
services, many eligible private school children are not participating.
In an effort to increase participation, the LEA could decide, for
example, to provide computer assisted instruction (CAI) for children
whose parents nrefer not to have them leave the private school.

Q11. Hay an LEA revise its services for public school students so that they
are equitable with those for private school students?

A. Yes. In some cascs it may be necessary to adjust the manner in which
services are provided to public school students.

Q12 May an LEA provide services to private school children that are not
equitable to those provided to public school children, if, after
receiving an cffer of equitable services, private school children choose
to participate in only some of the services?

A. Both the statute and the regulations require that an LEA provide
equitable services for private school children; they do not require that
private school children accept or participate in ail those services.
The LEA must design and offer to provide services for private school
children which are equitable to those being provided children attending
public schools. If private school children choose to participate in
onl) some of those services, and decline to participate in others, the
LEA will have rhet its responsibility by providing those services in
which private school children wish to participate. LEAs slould continue
to offer equitable services in future years, however, rather than
offering only those services in which children participated in the past.

Q13 How can equitable services for private school students be determined
when the public school that children would attend is operating a
schoolwide project?

A. In this case, equitable services should be (4,.termined by comparing

expenditures, since private school children must be served in a tradi-
tional Chapter I manner. In determining equal expenditures, both the
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amount of Chapter 1 dollars per child and the definition of educa-
tionally deprived child used by the LEA in the schoolwide project must
be used iY allocating funds to serve private school children. For
instance, if the LEA allocates to the schoolwide project from Chapter 1
funds $1,000 per educationally deprived child below the 50th percentile,
the same dollar allocation and definition of educational deprivation
must be applied to private school children who reside in the attendance
area of the schoolwide project. This is true even if, for other
schools, lower cut-off scores or lower amounts per child are used.

Q14 If an LEA implements a schools-,ide project in a school that fornerly
served children only in gra& K-3, must it now serve eligible private
school children in all grades included in the schoolwide project school?

A. Yes.

Q15. If an LEA's application does not provide for equitable services to
private school children, may an SEA approve it?

A. No. Furthermore, the LEA has no authority to expend funds until the SEA
approves the application.

Q16. How are services to private school children to be monitored by the LEA
or SEA?

A. The LEA and the SEA must monitor services for private school students in
the same way they monitor services to public school children. In

addition, the SEA must ensure that LEAs provide equitable services to
private school students.

(-
Zpecial Considerations following Aguilar v. Felton

Q17 May Chapter 1 personnel go on the premises of religiously affiliated
private schools to provide Chapter 1 instructional services?

A. No. In Aguilar v. Felton, the Supreme Court held that Chapter 1
p:Irsonnel may not prOvide instructional services on the premises of
religiously affiliated private schools. Instructional services for
those childre% must be provided at sites that are neither "physically
nor educationally identified with the functions of the privare school."
See Wolman v. Walter, 433 U.S. 229, 246-:.7 (1977).

Q18. May Chapter 1 personnel eater a religiously affiliated private school in
order to escurc private school children from their rooms to services
held outside the private school and to return them to their rooms?

A. Yes. The provision of escort services where needed is permissible as
long as no instruction is occurring as the children are being escorted.
Under these circumstances, the duties are noninstructional and are
designed merely to protect the health and safety of the children. As
noted above, the Supreme Court in Felton only prohibited Chapter 1
instructional services on the premises of religiously affiliated private
schools. The Court in WIlman and previously in Everscn v. Board of
Education, 330 U.S. 1, 17-18 (1947), recognized that services related to
the health and safety of children are permissible even ic provided at
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religiously affiliated private schools. Therefore, the use of escorts
does not raise the entanglement problems at issue in the Felton case.

Q19. Are Chapter 1 programs on nonreligious private school premises affected
by the Aguilar v. Felton decision?

A. No.

Q20 Does the term "teacher" as used in Aguilar v. Felton include other
public school personnel?

A. The '.iecond circuit opinion affirmed by the Supreme Court in Aguilar v.
Felton forbade "the use of federal funds to send public school teachers
and other professionals into religious schools to carry on instruction,
remedial or otherwise, or to provide clinical and guidance services."
However, the Supreme Court in an earlier case, Wolman v. Walter,
distinguished the role of the diagnostician from that of the teacher or
counselor with regard to services in tLe private school. We view
testing to select children as part of diagnosis; hence, on-premises
testing for student selection is not prohibited under Aguilar.

Q21. May private school students be provided services in public schools or at
neutral sites during regular school hours, before or after school, or on
weekends?

A. Yes. These options are all available, but the services must be
equitable to services provided public school children.

Q22. May private school children receive Chapter 1 services in the private
school before or after regular school hours or on weekends?

A. No.

Q23. May private school children receive services with public school children
in a summer school program?

A. Yes, but Services must be equitable to those provided public school
children. To provide only summer acLf-trity for private school children,
while serving public school children durLng both the regular term and
summer, would not be equitable.

Q24. Where may summer school services be provided?

A. At any site allowable during the regular school year.

Q25. has the LEA and SEA responsibility for providing services on an
equitable basis to eligible private school children changed?

A. No, it was not changed by the Court's decision.

Q26. If an LEA provides Chapter 1 $,ervices to private school children in the
public schools, may the LEA charge Chapter 1 a reasonable amount for the
space used? How are such costs allocated?
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A. Yes. Reasonable and necessary costs for public school space used for
the instruction of private school students are allowable. Reascnable
and necessary costs are those in excess of what the LEA would incur in
the absence of Chapter 1. For example, the cost of a classroom in a
building already in use would not be an excess cost. Special costs
incurred in preparing and maintaining it for occupancy by Chapter 1
would be allowable.

Any such costs would be considered administrative and would come from
the LEA's whole Chapter 1 allocation or from capital expense funds--not
from funds used to provide instructional services to private school
children.

Q27. May a private school child take onto private school premises Chapter 1
instructional materials for his or her use as part of the child's
Chapter 1 program?

A. Yc-.

Q28. May a neutral, third-party cc.trar..tor provide Chapter 1 instructional
services on the premises of a religiously affiliated private school?

A. No.

Q29. May LEAs use mobile vans or other portable units to provide Chapter 1
services to children enrolled in religiously affiliated private schools?
If yes, where may an LEA place a mobile or portable unit?

A. Yes. The use of mobile or portable units for the provision of Chapter 1
services to private school children is allowable. In deciding where to
place a unit, LEAs should be aware that the Supreme Court has previously
held that the Establishment Clause of the First amendment is not
violated when units are locatPd on public property near the private
school. See Wolman v, Walter, 433 U.S. 229, 246-47 (1977). Such
locations, as well as other locations not owned by the private school or
a religious organization, are plainly acceptable sites for mobile or
portable units.

The Supreme Court has not ruled on the constitutionality of placing a
mobile or portable unit on property bel,inging to a religiously
affiliated private school, and there may be differing views on this
subject. (One Federal District Court has held that the placement of
portable or mobile units on the property of a religiously affiliated
school is unconstitutional [Pulido v. Cavazos]; however, that ruling is
presently on appeal.) Given existing case law, it is the view of the
Department that, under certain circumstances, mobile or portable units
may constituP:nnally be placed on such private school property.

The Department believes that the courts would ap rove delivery of
services in locations on private school property that fit the Supreme
Court's characterization of the site that it found acceptable in Wolman
v Walter, i.e., a site "neither physically nor educationally identified
with the functions of the nonpublic school.° While the Court has not
held that other locations are constitutionally impermissible, we believe
that services at locations fittin6 this characterization are most likely
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to withstand judicial scrutiny. The Department believes that one way in
which the use of a mobile or portable unit at a given location on -he
property of a religiously affiliated private school will comport with
this standard is if the following conditions are met:

1. The property is at a sufficient distance from the private
school building(s) so that the mobile or portable unit is
clearly distinguishable from the private school facilities
used for regular (non-Chapter 1) instructiJn.

2. The mobile or portable unit is clearly and separately iden-
tified as property of the LEA and is free of religious
symbols.

3. The unit and the property upon which it is located are not
used for religious purposes or for the private school's
educational program.

4. The unit is not used by private school personnel.

In addition to the conditions stated above, an LEA may find that the
following two further guidelines may bolster its decision to locate
units on the property of a religiously affiliated private school:

1. Before placing a unit on private school property, the LEA can
determine that other locations for the services are unsafe,
impracticable, or substantially less convenient for the
children to be served.

2. The public school district could enter into a leqse arrange-
ment with the private school for the use of the land owned by
the private school upon which the unit is co be sited.

Q30. What are some examples of property owned by a religiously affiliated
pz'vate school that would meet the above criteria?

A. Such property might include:

1. Land near the school that is separated from the school by an
undeveloped plot of land or other terrain features and that is
used neither for religious purposes nor the school's educa-
tional program.

2 A portion of a private school playground that is fenced in and
has direct access to a public street.

3 Those portions of a parking lot that are not immediately
adjacent to the private school.

Q31 May a religiously affiliated private school building be used as a power
source for a unit?

A. Yes. There is nothing to prohibit public schools from arranging for
power from any source. However, care must be exercised in the placement
of the unit to make certain that the unit is separate from the private
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school building. If the use of the power source results in the need for
repair, remodeling, or construction of private school facilities,
Chapter 1 funds may not be used for such repair, remodeling, or
construction. (See 34 CFR §200.55.)

Q32 May the LEA pay the private school with Chapter 1 funds for the power or
for leasing property?

A. Yes. The private school, however, may not charge more than a reasonable
amount as determined under local conditions.

Q33. Who is responsible and liable for the safety of private school children
during the time they walk or ride to a neutral site to be served by the
Chapter I program?

A. Generally, the LEA is responsible for providing for the transporting of
these children to a neutral site. The question of liability, however,
would be determined in accordance with State and local laws and would
depend on the specific facts of the situation. Any increased cost to
the LEA for having liability insurance coverage may be charged as an
administrative cost to the Chapter 1 program, or to the capital expense
grant.

Q34. What can a small rural LEA with a small Chapter 1 allocation do to
provide equitable services consistent with the Felton decision?

A. Rural LEAs may have special problems because of small allocations and
large distances between the private schools and available locations for
providing Chapter 1 services. The LEAs may wish to consider leasing
rather than purchasing equipment, renting a neutral site, or using home
tutoring components to provide equitable services. They may also wish
to set up a joint project with neighboring LEAs, and submit a combined

Q35. Did Aguilar v. Felton specifically forbid instructional services
provided to children in N or D institutions operated by religious
groups?

A. No. The Court did not address the unique circumstances involved in
serving children in N or D institutions.

Computer Aasisted Instruction

Q36. May Chapter 1 funds be used to install necessary electrical wiring in
order to operace Chapter 1 CAI programs at a priv, 't school?

A. Yes. Reasonable installation costs are allowable under certain cir-
cumstances. In approving such costs, SEAs must be aware that §200.55 of
the Chapter 1 regulations states that "[n]o funds under this part may be
used for repairs, minol remodeling, or construction of private school
facilities." Nevertheless, one way in which the installation would be
permissible is if:
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o The installation is necessary in order for the Chapter 1
program to operate;

o The cost is related solely to the CAI program and does not
otherwise correct a deficiency in the facility;

o The installation does not result in any improvement to th,.
private school facilities other than the electrical wiring
related to the Chapter 1 computer(s); ano

o The representatives of the private school agree either to reim-
burse the Chapter 1 program for the residual value of the
wiring (the installation cost minus depreciation), or to have
the LEA remove the wiring if the CAI program is terminated at
the site.

Q37. May Chapter 1 funds be used to provide a technician in a religiously
affiliated private school to operate and maintain CAI equipment and keep
order as needed in the CAI napter 1 classroom?

A. Yes. A technician may be paid from Chapter 1 funds to operate and
maintain the CAI equipment and keep order, but cannot provide instruc-
tional services in the religiously affiliated private school. The
Supreme Court in the Felton case prohibited the provision of Chapter 1
instructional services in religiously affiliated private schools, but
did not rule on the provision of technical, noninstructional rervices in
those schools. In Wolman v. Walter, the Supreme Court upheld the
provision of technical services, such as those of a diagnostician, on
the premises of a religiously affiliated private school. The Court
found that the nature of that relationship "does not provide the same
opportunity for the transmission of sectarian views as attends the
relationship between teacher and student or that between counselor and
student." 433 U.S. 229, 224 (1977). Thus, the placement of a tech-
nician in a CAI ChEpter 1 classroom does not raise the entanglement
problems at issue in the Felton case.

Q38. May equipment ba placed on the premises of a religiously affiliated
private school to provide CAI under Chapter 1 to eligible children
enrolled in the school?

A. Yes. CAI equipment may be placed on the premises of a religiously
affiliated private school under certain circumstances. We believe that
such a placement will withstand judicial scrutiny if the following
criteria are met:

1. As with all Chaptei 1 programs serving private school
children, the CAI program must be uni,er the LEA's direction
and control. On-sJte review by public school officials must
be limited, however, to such things as the installation,
repair, inventory, and maintenance of equipment.

2. Private school personnel may be present in CAI rooms to
perform limited noninstructional functions such as maintaining
order, assisting children with equipment operations (such as



turning the equipment on and off, demonstrating the use of the

computers, and accessing Chapter 1 programs), and assisting

with the installation, repair, inventory, and maintenance of

the equipment.

3. Neither public nor private school personnel may assist the

students with instruction in the CAI room. Public school

personnel may, however, assist by providing instruction

through computer messages, by telephone, or by telei,ision.

4. Access to the computer equipment and the rest of the program

must be limited to Chapter 1 eligible children.

5. Equipment purchased with Chapter 1 funds may not be used for

other than Chapter 1 purposes. Only software directly related

to the Chapter 1 program may be used with the CAI.

Q39. Does CAI by itself meet the equitability requirements of Chapter 1?

A. Eligible private school children must receive services that are equi-

table in comparison to the Chapter I services provided to public school

children in terms of both the quality and the costs of the services.

When both public and private school children are receiving the same CAI

service, the equitable services requirement of Chapter 1 is met. When

CAI is being provided to private school children while public school

children are receiving direct instruction from a teacher, the question

of equitability more difficult. This may be especially true in a

year after the computers were purchased since, after the initial

purchase of equipment, CAI normally provides services at a cost less

than the typical Chapter I program. (This problem may not exist,

however, if the cost of the equipment is spread out over a number of

years. (See the next question.)) If CAI alone does not provide

services equitable to those being provided public school children, the

LEA should offer additional services, such as after school tutorial

sessions or appropriate summer school programs, to make the offer

equitable.

Whether the services provided by an LEA to private cchool students are

equitable to those provided to children in public school is measured by

factors discussed in §200.52(b) of the regulations.

Q40. May the cost of purchasing a computer be spread out over a period of

years for the purpose of meeting the equitable costs requirement?

A. The cost of a computer may be spread over a period of years by such

means as leasing the equipment, arranging for a lease-purchase agree-

ment, cr by paying for the equipment in installments. The LEA may also

buy the equipment with local funds, and at the time of purchase agree to

have the ChaptPr 1 program proportionately remburse the local funds

each year.
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Capital Expenses

Q41. What are capital expenses?

A. Capital expehses are expenditures for noninstructional goods and
services that are incurred as a result of implementing alternative
delivery systems to comply with the requirement of Aguilar v. Felton.
These include the rental and renovation of space; purchase or lease of
mobile vans or temporary buildings; maintenance costs; transportation;
insurance; costs to escort children to and from instructional areas;
and, in the case of CAI, costs to install equipment. Costs of computer
equipment, like costs for other instructional tools, are instructional,
not administrative costs and may not be paid for from capital expense
funds.

Q42. How may an LEA use capital expense funds?

A. Funds may be used for three purposes discussed below. Specific uses in
a State depend on the criteria that the State establishes to make awards
to LEAs for capital expense grants.

1. To pay administrative costs the LEA will incur to increase the
numbers of private school children it will serve. For
instance, an LEA has been serving private school children at a
nearby public school. However, valuable instructional time is
lost in transporting the children by bus and, as a result,
many eligible children do not participate. The LEA applies
for capital expense funds to lease a portable building to
place on vacant land next to the private school in order to
increase the number of children who will participate in the
project.

2. To reimburse the LEA for administrative costs incurred since
July 1, 1985 to provide services to private school children.
These fuLis must be used to prov4de services to children who
were adveisely affected by the LEA's expeaditures for capital
expenses. Thus, LEAs that took these costs "off the top" of
their grants must use capital expense funds to provide Chapter
1 services to both public and private school children. If an
LEA used funds set aside to serve private school students,
however, then the capital expense funds may be used only to
provide services to children attending private schools.

3. To pay current administrative expenses, such as transportation
or lease costs, to serve private school children

Q43. May a State, in establishing criteria for awarding capital expense
funds, give priority to one purpose?

A. Yes, For instance, an SEA may decide to award capital expense funds
only to increase the participation of private school children. As with
other similar actions by the SEA, this decision would need to be
reviewed by the committee of practitioners.
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Q44. Under §200.57(c)(1), an LEA may receive capital expense funds to be usnd
to increase the number or percentage of eligible private school children
participating in the program. What happens if, after receiving these
capital expense funds, the increase the LEA expected does not take
place? Must the funds be returned?

A. Section 200.57(b)(5) requires that, in its application for capital
expense funds to be used to increase participation of private school
child/en, the LEA provide information sufficient to support the
anticipated increases. If increased participation does not occur, the
LEA is not required to return the funds.

Q45. How must LEAs account for capital expense funds?

Since capital expense funds are appropriateu and awarded separately from
basic grant funds, they must be accounted for separately. LEAs should
treat capital expense funds as a separate project, and account for them
in the same manner they account for any other Federal grant fund.

Q46. Suppose an LEA incurred capital expenses in school year 1986-81 but had
none in 1985-86. May it still apply for reimbursament?

A. Yes. An LEA may apply to be reimbursed for capital expenses incurred in
any year since July 1, 1985. The LEA need not have expenses in every
year in order to be eligible.

Q47 May capital expense funds be used to reimburse an LEA for local or
State-funded capital expenses?

A. Section 1017(d) only authorizes the use of capital expense funds for
"capital expenses paid from funds under chapter 1 of the Education
Consolidation and Improvement Act or this section...." Therefore,

capital expense funds may not be used to reimburse expenditures made
from State and local funds.

Complaints and Bypass

Q48. If private school officials conside the Chapter 1 program offered by
the i,EA to be inequitable, what can hey do?

A. Private school officials may complain to the LEA, the State, or to the
Departmelt.

Q49 When a private school representative files a complaint with the Depart-
ment, the Department has 120 dsys to rlvestigate and resolve it. When

does the 120-day period uegin and wha constitutos .:esolution?

A. Section 1017(b)(3)(A) states that the resolution must occur within 120
days of "receipt" of the complaint by the Secretary. Receipt occurs
when the complaint arrives at the Department. Section 200.50(b)(2) of
the regulations contains a description ui what constitutes a complaint;
i.e., a written and signed statement, including documentary evidenca,
alleging that an LEA has failed to p-ovide equitable services to
children attending private schools. If a document does not contain the
required documentary evidence, the 120-day period does not begin. The
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Department will inform the complainant of what is needed and, when the
additional information is received, the complaint resolution period will
begin. Generally, the Department will first seek information and
assistance from the appropriate SEA. If the SEA is unaule to satis-
factorily resolve the issue, or more information is needed, the Depart-
ment may conduct an on-site review. Resolution occurs when the Depart-
ment issues a letter of finding--either that the LEA has or has not
provided equitable services--or the matter is otherwise resolved. If

the Department finds the LEA has not provided equitable services, the
letter of finding will include a notice that the Department is insti-
tuting a bypass under section 1017(b) of Chapter 1.

Q50. What procedures does the Department employ in investigating complaints
received under section 1017(b)(3)(A) of Chapter 1?

A. The Department uses the following procedures in investigating com-
plaints:

1. Notifies the SEA of the complaint, furnishing the SEA with
copies of materials supplied by the complainant.

2A. Requests the SEA to conduct an investigation and provide the
Department with a report responding to the complaint.

2B. May hold a preliminary meeting with the SEA, the LEA, and the
complainant to attempt to settle the issue.

3. Furnishes the complainant with a copy of the SEA's report, and
requests the complainant to comment on it.

4. If ele SEA's report adequately responds to the complaint or,
as e result of the SEA's investigation, the LEA takes action
..o resolve the complaint, the Department issues a letter of
resolution.

5. If the SEA's investigation reveals that the LEA is not
providing equitable services to private school children, the
Department issues a letter of fine 3 to the LEA and the SEA,
including notice instituting a bypass.

6. If the evidence presented by the SEA, the LEA, and the com
plainant is insufficient on which to make a determination, the
Department conducts an additional investigation to gather more
information.

7. On the basis of all information available to it, the Depart-
ment issues a letter of finding.

Q51. On what basis may a bypass be requested?

A. Section 1017(b) of Chapter 1 and §200.60 of the regulations state that
if an LEA is prohibited by law from providing, or the Secretary deter-
mines that the LEA has substantially failed to provide, equitable
Chapter 1 services to private school children, the Secretary waives the
requirement of the LEA and, instead, arranges for the provision of such
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services. A representative of a private school child may register a
complaint with the Department that an LEA has substantially failed to
provide Chapter 1 services; an LEA or SEA may voluntarily notify the
Department that the LEA is prohibited from or unable to provide such
services; or the Departthent through its monitoring function may deter-
mine that an LEA has substantially failed to provide equitable services.
In the case of a complaint filed by a representative of a private school
child, the Department has 120 days to complete its investigation and

resolve the complaint.

Q52. What are the steps leading to a Chapter I bypass?

A. After a complaint is received by the Secretary and an investigation
finds that an LEA has substantially failed to provide services on an
equitable basis to private school children, the Secretary informs the
LEA and SEA that a bypass will be invoked. The number of subsequent
steps and amount of time necessary to provide services through a bypass
vary depending on whether the LEA or SEA wishes to appeal. The specific

steps are fcund in section 1017(b) of Chapter 1 and W6.670-76.677 of
EDGAR.

Q53. Where do funds for a bypass come from?

A. Funds are deducted from the LEA's allocation. In computing the amonnt
to be deducted, administrative costs for both the public and private
school program are calculated and deducted from the allocation.
Remaining funds are allocated for public and private school children to
ensure that educational services are equiL:able. Any increased
administrative costs attributable to the bypass, therefore, are shared
by both the public and private school children. The Department ensures
that services are provided in a cost-effective manner.
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FISCAL REQUIREMENTS

Statutory Requirement

Section 1018 of Chapter 1 of Title I, ESEA

Re 111-8

Sections 200.40-200.45

-To ensure that Chapter 1 funds are used to provide services that are in
addition to the regular services normally provided by an LEA for children,
three fiscal requirements related to the expenditure of regular State and
local funds must be met by the LEA. The Act and regulations require th_t the

LEA: (1) maintain effort; (2) provide services in project areas with State
and local funds that are at least comparable to services provided in areas not

receiving Chapter 1 services; and (3) use Chapter 1 funds to supplement, not

supplant regular non-Federal funds.

Maintenance of Effort

An LEA may receive its full allocation of Chapter 1 funds if the SEA deter-
mines that either the LEA's per pupil expenditures or aggregate expenditures
of State and local funds for free public education in the preceding year were
not less than 90 percent of the expenditures for the second preceding year.

If the LEA fails to meet the 90 percent level, the SEA must reduce the LEA's
allocaticm by the exact percentage that the LEA failed to meet the 90 percent

level. The SEA has the authority to waive this requirement for one year if
the SEA determines that the waiver would be equitable because the failure to
comply was caused by exceptional or uncontrollable circumstances, such as a
natural disaster or a precipitous and unforeseen decline in the financial
resources of the LEA.

Ql. What expenditures are included in determinations of maintenance of

effort? What expenditures are excluded from the determinations?

A. In determining whether an LEA has maintained fiscal effort, the SEA must
consider the LEA's expenditures from State and local funds for free

public education. Those expenditures include expenditures for
administration, instruction, attendance, health services, pupil
transportation, plant operation and maintenance, fixed charges, and net
expenditures to cover deficits for food services and student body

activities. Expenditures for community services, capital outlay, and

debt cervice are not to be included in the determination. In addition,

expenditures from funds provided under Chapters 1 and 2, ECIA, and
Chapters 1 and 2 of Title I of ESEA are excluded from the determination.

Q2. When determining whether an LEA has maintained fiscal effort, what years

does an SEA compare?

A. Expenditures in the "preceding year" are compared with expenditures in

the "second preceding year." The following chart shows the years to be

compared (years in parentheses are school years):
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Funds First
Available

Preceding
Fiscal Year

Second Preceding
Fiscal Year

July 1, 1989 1988 (1987-88) 1987 986-87)
July 1, 1990 1989 (1988-89) 1988 (1987-88)
July 1, 1991 1990 (1989-90) 1989 (1988-89)
July 1, 1992 1991 (1990-91) 1990 (1989-90)
July 1, 1993 1992 (1991-92) 1991 (1990-91)

Q3. What happens if an LEA does not maintain fiscal effort?

A. If in the preceding year an LEA failed to spend at least 90 percent of
what it spent in the second preceding year, the SEA must reduce the
LEA's Chapter 1 allocation proportionate to the LEA's failure to
maintain effort For example, if during the preceding year the LEA
needed to spend $900,000 to meet the 90 percent level but only spent
$850,000, the LEA failed to meet the 90 percent level by $50,000.
Therefore, unless the SEA grants a waiver, the SEA must reduce the LEA's
allocation by 5.6 percent (50,000 900,000 5.6%).

Q4. What is the effect of the failure to maintain effort on determinations
in subsequent years?

A. Section 200.41(b)(2) of the regulations specifies that in determining
maintenance of effort for the fiscal year immediately following the
fiscal year in which the LEA failed to maintain effort, the SEA shall
consider the LEA's expenditures in the year the failure occurred to be
no less than 90 percent of the expenditures for the third preceding yEar
(see the following example):
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Example (This example is based ')11 an LEA with expenditures of $1,000,000 in
FY 1987, $850,000 in FY 1988, $810,000 in FY 1989, $800,000 in FY 1990, and

$700,000 in FY 1991.)

1 2 3 4

Project/
Grant
Year

Expenditures
first
preceding year

Expenditures
second
preceding year

Level required to
meet the requirement
(90% of column 2)

Reduction in LEA
allocation

1989-90 $850,000 $1,000,000 $900,000 5.6% of LEA's

(fY (FY 1988) (FY 1987) FY 1990 allocation

1990) ($50,000/$900,000)

1990-91 $810,000 $900,000 $810,000 No reduction to

(FY (FY 1989) 90% of FY FY 1991 grant

1991) 1987--i.e.,
third pre-
ceding year--
instead of FY
1988

1991-92 $800,000 $810,000 $729,C00 No reduction to

(FY (FY 1990) (FY 1989) FY 1992 grant

1992)

1992-93 $700,000 $800,000 $720,000 2.8% of LEA's FY

(FY (FY 1991) (FY 1990) 1993 allocation

1993) ($20,000/$720,000)

Coplparability

An LEA may receive Chapter 1 funds only if it uses State and local funds to
provide services in project areas that are at least comparable to the services
provided in school attendance areas that are not receiving Chapter 1 funds.
If the LEA selects all of its school attendance areas as project areas, the
LEA must use State and local funds to provide services that are substantially
comparable in each project area.

An SEA shall consider an LEA to have met the comparability requirement if the

LEA either: (1) files with the SEA a written assurance that it has
established and implemented a districtwide salary schedule, a policy to ensure
equivalence among schools in teachers, administrators, and auxiliary per-
sonnel, and a policy to ensure equivalence among schools in the provision of
curriculum materials and instructional supplies; or (2) establishes and
implements other measures for determining compliance such as
student/instructional staff ratios or student/instructional staff salary
ratios. In either case, §200.43(d) of the regulations requires that an LEA
develop written procedures to ensure that cemparable services are provided
and demonstrate that the procedures if implemented, in fact, achieve
comparability.

101

I 01
,..



An LEA must maintain annual records documenting compliance with the com-
parability requirement, and the SEA must monitor each LEA's compliance with
the requirement.

Q5. If an LEA chooses to measure compliance with the comparability
requirement by comparing student/instructional staff ratios or stu-
dent/Instructional staff salary ratios, which staff members should be
included as "instructional staff"?

A. If the LEA chooses to measure compliance by comparing staff ratios or
staff salary ratios, the LEA must consistently include the same staff
members in the ratios for both project schools and the comparison group.
Instructional staff should include teachers and administrators; other
personnel assigned to schools to provide direct instructional services
such as music, art, and physical education teachers, guidance coun-
selors, speech therapists, librarians, and instructional aides; and
other personnel who provide services that support instruction such as
school social workers, psychologists, and instructional secretaries.

Q6. If all school attendance areas in an LEA or in a grade span grouping are
designated as project areas, must the LEA demonstrate that the project
areas are providing comparable services?

A. Yes. Section 200.43(a)(2) of the regulations requires that if the LEA
selects all of its school attendance areas as project areas, the LEA
must use State and local funds to provide services that are substan-
tially comparable in each project area. For example, the LEA, in order
to establish a comparison to determine that services are "substantially
comparable," may calculate ratios for the group of schools serving
project areas with the lowest percentage or numbers of children from
low-income families. The ratio for each of the other project schools
would then be compared with the average calculated for the comparison
group of project schools. The same 10 percent variances as provided in
§200.43(c)(1) of the regulations would be used.

Q7. The regulations provide that comparability may be determined on a dis-
trictwide or grade span basis. Are there limitations on the ntmber of
grade :Tans an LEA may use?

A. No. However, the number should match the basic organization of schools
in the LEA. For example, if the LEA's organization includes ele:g.u.-ory,
junior high, and senior high schools, the LEA would have three grade
spans.

Q8. In addition to grade span groupings, does the LEA have the option to
divide grade spans into a large school group and a small school group?

A. Yes, but there must be a significant difference in the enrollments of
schools within the grade span--for example, the largest school in a
grade span with an enrollment that is two times the enrollment of the
smallest school In the grade span.

Q9. What records does an LEA maintain to document compliance with the com-
parability requirement?
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A. If the LEA files a written assurance that it has established and imple-
mented a districtwide salary schedule and policies to ensure equivalence
among schools in staffing and in the provision of materials and sup-

/ plies, it must keep records to document that the salary set- dule and
policies were implemented and that equivalence was achieved among
schools in staffing, materials, and supplies.

If the LEA established and implemented other measures for determining
compliance with the requirement such as student/instrultional staff
ratios, it must maintain source documentation to support the calcula-
tions and documentation to demonstrate that any needed adjustments to
staff assignments were made to meet the allowable variations.

Q10. When should an LEA determine whether its project schools meet the
comparability requirement?

A. Specific dates for determining compliance with the comparability
requirement are not included in the Act or the regulaticns. However,

section 1018(c) of Chapter 1 and §200.43(a) of the regulations provide
that an LEA may receive funds under Chapter 1 only if it complies with
the comparability requirement. Moreover, if an LEA is found not to be
in compliance with the requirement, funds are to either be withheld from

the LEA or repaid by the LEA. Whether funds are withheld or repaid

depends on when the violation is determined. Because the purpose of ,the

comparability requirement is to ensure that project schools receive the
same level of services from State and local funds as other schools,
determinations must be made as early as possible in the school year.
Early determinations will preclude an LEA from having to subsequently

refund amounts for failure to comply. In accordance with the authority
for State regulations in §200.70 of the regulations, the SEA may
establish timelines for comparability determinations and for
implementing any required corrective actions.

Q11. What are the SEA's responsibilities for monitoring the comparability
requirement?

A. The Act and the regulations require that the SEA monitor each LEA's

compliance with the comparability requirement. Methods for monitoring

are not specified. Therefore, each SEA has the flexibility to determine

how best to carry out the monitoring responsibility. This could include

reviews of the written procedures required by §200.43(d) of the
regulations, including determinations that the procedures actually
achieve comparability; reviews of the records maintained to document
compliance; and onsite verification that comparable services are
provided witb State and local funds in project areas. The SEA, however,

is ultimately responsible for ensuring that its LEAs remain in com-

pliance with the comparability requirement. In addition, the SEA must

withhold funds or require refunds from LEAs that fail to comply with the

comparability requirements.

Supplement, Not Supplant

An LEA may use Chapter 1 funds only to supplement and, to the extent prac-
tical, increase the level of funds that would, in the absence of Chapter 1
funds, be made available from non-Federal sources for the education of
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children participating in Chapter 1 projects. In no case may Chapter 1 funds
be used to supplant funds from non-Federal sources. To meet this requirement,
an LEA is not required to provide Chapter 1 services using a particular
instructional method or in a particular instructional setting.

Q12. What are some project designs that meet the supplement, not supplant
requirement?

A. Commor project designs include in-class, extended pull-out, replacement,
add-on, and limited pull-out models. If implemented properly, each
model can conform to the supplement, not supplant requirement.

Q13. What are the characteristics of an in-class project?

A. An in-class project provides instructional services for participating
children in the same setting and within the time period they would
receive instructional services if they were not participating in the
Chapter 1 project. An in-class project meets the supplement, not
supplant requirement if--

o The project is designed to meet Chapter 1 participants'
special educational needs;

o The classroom teacher who would be responsible for the pro-
vision of instructional services to participating children in
the absence of Chapter 1 remains responsible for, and continues
to perform, those duties the teacher would be required to
perform in the absence of Chapter 1, including planning the
regular instructional program of participating children,
providing them with instructional services, and evaluating
their progress; and

o Instructional staff members paid with Chapter 1 funds work
closely with the classroom teacher, who is ultimately
responsible for the provision of instructional services to
participating children in the absence of Chapter 1, so as to
provide services that are designed to meet participants'
special educational needs.

Example: An LEA wishes to ?rovide a special program of remedial instruction
using a teacher aide for ten high school juniors assigned to one business math
class and for five high school sophomores in a separate compensatory math-
ematics class that meets at the same time. The teacher aide spends half of
each class period in each class, working individually with Chapter 1 partic-
ipants to provide tutorial assistance on an as-needed basis. Such a project
satisfies the supplement, not supplant requirement if the classroom teacher,
who would be responsible for providing instruction to the participating
children in each case, continues to be responsible for tasks such as lesson
planning and basic instruction, and meets with the teacher aide on a regular
basis to ensure that the Chapter 1 participants are receiving a program of
instruction that meets their individual needs.
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Example: An LEA wishes to provide a special program of remedial instruction

for up to one hour per day to Chapter 1 students using the regular classroom

teacher. Where normally a maximum of five teachers are required to be hired

(for a 1:20 ratio) to instruct a particular number of students in one grade,

six teachers are hired. Each of the six teachers is assigned a class in which

about five students are Chapter 1 students. Each of the six teachers spend up

to one hour per day providing Chapter 1 services exclusively to the Chapter 1

students in one section of the room while a volunteer or aide oversees the

other students in another part of the room. For the portion of time the

teachers spend with the Chapter 1 students exclusively, their salaries are

charted to Chapter 1. Collectively, the portions of time should equal one

full--ime equivalent (FTE) teacher's salary charged to Chapter 1.

Example: An LEA wishes to provide a special program of remedial instruction

for up to one hour per day to Chapter 1 students using the regular classroom

teacher in the regular classroom. For example, five regular teachers are

provided by the LEA to teach the students at one grade level for a five-hour

instructional day. An additional teacher is hired by the LEA to rotate among

the five classrooms for one hour in each classroom and replace the regular

classroom teacher for that period. During the time the rotating teacher is in

a classroom, the regular teacher provides intensive instruction for the

Chapter 1 students to meet their special educational needs that is in addition

to the services the students would receive if there were no Chapter 1 ser-

vices. The rotating teacher takes over the regular program of instruction

with the remaining students. Either each regular teacher's salary could be

charged to Chapter 1 for the portion of the time the teacher spends solely

with Chapter 1 students, or the salary of the additional teacher hired to

rotate mmong the five classes could be charged to Chapter 1.

Both the second and third examples above would allow for smaller regular

classroom loads and continuity in and maximum coordination of the Chapter 1

studeots' education. These examples would comply with the supplement, not

supplalt requirement if (1) for the time spent with Chapter 1 students, the

regular teacher is formally relieved of responsibility for other students, and

spends time exclusively with the Chapter 1 students, (2) the proportion of the

salary costs paid by Chapter 1 is equal to the actual portion of each regular

teacher's total work day spent providing Chapter 1 services, (3) the Chapter 1

services are supplemental to the regular program, designed to meet the

students' special educational needs, and the Chapter 1 students receive all

services they otherwise would receive in the regular program, and (4) the

regular teacher keeps time distribution records to show the actual time spent

providing surllemental benefits for Chapter 1 students. (See Q3. of the Uses

of Funds section of this policy manual.)

Q14. What are the characteristics of extended pull-out and replacement

projects?

A. An extended pull-out project or a replacement project provides Chapter 1

services for a period of time that exceeds 25 percent of the time--
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computed on a per day, per month, or per year basis--that a participat-
ing child would, in the absence of Chapter 1 funds, spend receiving
instructional services from a particular teacher of a required or
elective subject who is paid with other than Chapter 1 funds. An
extended pull-out or a replacement project meets the supplement, not
supplant requirement if the Chapter 1 services have all of the following
characteristics:

o Chapter 1 services are provided to participating children in a
different classroom setting or at a different time than would
be the case if these children were not participating in the
Chapter 1 project.

o The Chapter 1 project provides services that replace all or
part of the course of instruction regularly provided to Chapter
1 participants with a program that is particularly designcd to
meet participants' special educational needs.

o The LEA provides from funds other than Chapter 1 either the FTE
number of staff that would have been provided for the services
replaced by the Chapter 1 project or the funds required to
provide the number of staff.

In calculating the FTE number of staff the LEA must provide
f,..om funds other than Chapter 1, the followinp, principles
apply:

1. If an extended pull-out or replacement project operates
in more than one school, the appropriate staff to be
provided from other than Chapter 1 funds must be
determined in the aggregate for all the schools im-
plementing the project.

2. If more than one extended -sull-out or replacement
project is implemented by the LEA, e.g., one in math-
ematics and one in reading, the appropriate staff to be
provided from other than Chapter 1 funds must be
calculated separately for each replacement project. The
calculation, however, must be determined in the ag-
gregate for all schools within each replacement project.

3. The LEA is not required to provide fractional parts of
an FTE staff member for an extended pull-out or replace-
ment project. However, the dropping of fractional parts
of FTEs must be done for calculations across an entire
extended pull-nut or replacement project rather than on
an individual school basis.

Elementary School (self-contained) - Ex.Imple

This example pertains to an LEA that has one school implementing a language
arts replacement project.
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Items to know before calculating the resources the LEA is required to provide

are as follows:

o Average class size for a full-time teacher in that school.

o Number of minutes per day a full-time teacher provides instruction.

o Number of children to be served by the replacement project.

o Number of minutes per day that language arts is taught in the regular

program.

Let the average class size be 25, the number of minutes a teacher teaches per

day be 300, the number of students to be served be 75, and the number of

minutes language arts is taught per day be 120.

Calculate the percent of time per day that the students will

participate in the replacement project by dividing the number of

minutes the students will be served by the total number of minutes a

day a full-time teacher provides instruction.

120 minutes
300 minutes .4 or 40% of a school day

Calculate the number of students a teacher would teach for 40 percent

of the day by multiplying that percent of the day by the number of

Chapter 1 students to be served.

75 Chapter 1 students x 40% 30 students

Calculate the number of FTE teachers to be provided by the LEA by

dividing the number of students calculated above by the average regular

class size.

30 students
25 students 1.2 FTE teachers

Since the fractional portion of an FTE can be dropped, the LEA must

contribute resources equal to 1 full-time teacher.

*

Elementary School (self-contained) - Exam le 2

This example pertains to an LEA that is going to implement a language arts

replacement project and a mathematics replacement project in one school.

Items to know before calculating the resources the LEA is required to provide

are as follows:

o Average class size for a full-time teacher in that school.

o Number of minutes per day a full-time teacher proi.ides instruction.

o Number of children to be served by the language arts replacement

project.

o Number of children to be served by the mathematics replacement project.
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o Number of minutes per day that- language arts is taught in the regular
program.

o Number of minutes per day 0-.at mathematics is taught in the regular
program.

Let the average class size be 25, the number of minutes a teacher teaches per
day be 300, the number of students to be served in language arts be 75, the
number of students to be served in mathematzs be 40, the number of minutes
language arts is taught per day be 120, and the number minutes per day
mathematics is taught be 70.

Language Avta

Calculate the percent of time per day that the students will par-
ticipate in the language arts replacement project, by divie.ing the
number of minutes the students will be served by the total number of
minutes a day a full-time language arts teacher provides instruction.

120 minutes
300 minutes .4 or 40% of a school day

Calculate the number of students a teacher would teach for 40 percent
of the day by multiplying that percent of the day by the number of
Chapter 1 students to be served.

75 Chapter 1 students x 40% 30 students

Calculate the number of FTE teachers to be provided .cy the LEA by
dividing the number of students calculated above by the average regular
class size.

30 students

25 students 1.2 FTE teachers

Mathematics

Calculate the percent of time per day that the students will par-
ticipate in the mathematics replacement project by dividing the number
of minutes the students will be served by the total number of minutes a
day a full-time mathematics teacher provides instruction.

70 minutes

300 minutes .233 or 23% of a school day

Calculate the number of students a teacher would teach for 23 percent
of the day by multiplying that percent of the day by the number of
Chapter 1 students to be served.

40 Chapter 1 students x 23% 9.2 students
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- Calculate the number of FTE teachers to be provided by the LEA by
dividing the number of students calculated above by the average regular

class size.

9.2 students
25 students .37 (.368) FTE teachers

Total Resources the LEA Must Provide

1.2 FTE language aims teachers
.37 FTE mathematics teachers

The LEA determines required resources separately for each subject. The LEA

must contribute resources equal to one full-time teacher, since the fractional

parts of the language arts teachers and mathematics teachers can be dropped.

* * *

Secondary School - Example 1

This example pertains to an LEA that has one school implementing a language

arts replacement project.

Items to know before calculating the resources the LEA is required to provide

are as follows:

o Average language arts class size for a full-time teacher.

o Number of periods a day a full-time language arts teacher teaches.

o The number of children to be served by the replacement project.

Let the average class size be 30, the number of periods a language arts

teacher teaches per day be 5, and the number of students to be served be 300.

A full-time teacher would normally teach 150 students per day.

30 students x 5 periods 150 students

- To calculate the resources the LEA must contribute, divide the number
of Chapter 1 students to be served by the number of students a full-

time teacher would teach during the day.

300 Chapter 1 students 2

150 students

The LEA must contribute resources to equal 2 full-time teachers.

*

Secondary School - Example 2

This example pertains to an LEA that has more than one
English replacement project.

Items to know before calculating the resources the LEA
are as follows:
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o Average districtwide English class size for a full-time teacher.
o ANerage number of pz.riods a day a district English teacher teaches.
o Th.1 number of children to be served by the English replacement project.

Let the ave ge class size be 28, the number of periods an English teacher
teaches por day be 5, and the number of students to be served by Chapter 1 be
60 studetts in one school and 80 students in another school, or a total of 140
students.

A full-time English teacher would normally teach 140 students per day.

28 students x 5 periods 140 students

To calculate the resources the LEA must contribute, divide the number
of Chapter 1 students to be served by the number of students a full-
time teacher would teach during the day.

140
140 1

The LEA must contribute resources to equal 1 full-time teacher.

Secondary School - Example 3

This example pertains to an LEA that has one school implementing a mathematics
replacement project. This mathematics replacement project will be conducted
in the eighth and ninto grades. Teachers of ninth grade students are required
to have larger classes than teachers of eighth grade students.

Items to know before calculating the resources the LEA is required to provide
are as follows:

o Average mathematics class size for eighth grade teachers.
o Average mathematics class size for ninth grade teachers.
o Number of periods a day a full-time mathematics teacher teaches.
o The number of eighth grade students to be served y the replacement

project.
3 The number of ninth grade students to be served by the replacement

project.

Let the average eighth grade mathematics class size be 30, che number of
periods a day a teacher teaches be 5, and the number of eighth grade students
to be served by Chapter I be 75.

A full-time teacher would normally teach 150 students per day.

30 students x 5 periods 150 students
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- To calculate the resources the LEA must contribute for the eighth grade
portion of the replacement project, divide the number of Chapter 1
eighth grade students by the number of students an eighth grade
mathewltics teacher would teach during the day.

75

150 .5

Let the average ninth grade mathematics class size be 35, the number of
periods a day a teachfIr teaches be 5, and the number of ninth grade students

to be served by Chapter 1 be 100.

A full-time teacher would normally teach 175 students per day.

35 students x 5 periods 175 students

To calculate the resources the LEA must contribute for the ninth grade
portion of the replacement project, divide the number of Chapter 1
ninth grade students by the number of students a ninth grade mathe-
matics teacher would teach during the day.

100

150 .57

Add .5 and .57 1.07 Since the LEA may drop the fractional portion,
it must contribute resources equal to 1 FTE staff.

Q15. What are the characteristics of ar add-on project?

A. An add-on project provides Chapter 1 services at a time that par-
ticipants would not be receiving State or locally funded instructional
services, including periods such as study halls, before or after the
regular school day, weekends, or vacation periods. The project meets
the supplement, nct supplant requirement if the project is designed to

meet participants' special educational needs.

Q16. What are the characteristics of a limited pull-out project?

A. A limited pull-out project provides instructional services for parti-
cipating children in a different setting or a different time than would
be the case if those children were not participatirF in the
Chapter 1 project. Services are provided for a period of time that
does not exceed 25 percent of the time--computed on a per day, per
month, or per year basis--that a participating child would, in the
absence of Chapter 1 funds, spend receiving instructional services from
teachers of required or elective subjects who are paid with other than

Chapter 1 funds. A limited pull-out project meets the supplement, not
supplant recluirement if all of the following characteristics are met:

o The project is particularly designed to meet participants'
special educational needs.
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o The classroom teacher, who would be responsible for the provi-
sion of instructional services to participating children in the
absence of Chapter 1, remains responsible for, and continues to
perform, those duties the teacher would be required to perform
in the absence of Chapter 1, including planning the
instructional program of the participating children, providing
them with instructional services, and evaluating their progress.

o Instructional staff members paid with Chapter 1 funds work
closely with the classroom teacher, who is ultimately respon-
sible for the provision of instructional services to partici-
pating children in the absence of Chapter 1, so as to provide
services that are particularly designed to meet participants'
special educational needs.

Example: Fifty third graders participate in a Chapter 1 project designed to
help them improve their reading skills. All the children receive instruction
in reading from their classroom teacher as part of their regular program of
instruction. Under the Chapter 1 project, a special resource center is
staffed by personnel paid with Chapter 1 funds: Chapter 1 participants are
pulled out of class for one-half hour, five days per week to receive special
assistance at the resource center. The time spent in the resource center
totals 2.5 hours, or 12.5 percent of the 20 hours of instructional time the 50
participating children spend with their classroom teacher as part of their
regular program of instruction. This project does not violate the supplement,
not supplant requirement so long as the classroom teacher whose instruction
the Chapter 1 project is designed to supplement continues to remain respon-
sible for the regular program of instruction that is provided to the
participating children and performs regular planning, instructional, and
evaluative duties associated with those children. The classroom teacher must
also work with those children and with the resource center personnel to ensure
that a coordinated program of instructiol, is provided so as to meet the
special needs of Chapter 1 paticipants.

Q17. How can an LEA provide Chapter 1 service for handicapped children
without riolating the supplement, not supplant requirement?

A. Section 1014(d) of Chapter 1 and §200.31(c)(5)(iii) of the regulations
provide that an LEA may not use Chapter 1 funds to provide services
that are required by Federal, State, or local law to overcome chil-
dren's handicapping conditions. Therefore, services that must be
provided for children because of their handicap (for example, services
required by the Education of the Handicapped Act) may not be paid for
with Chapter 1 funds. An LEA may provide services for handicapped
children that comply with the supplement, not supplant requirement if
the Chapter 1 services have all of the following characteristics:

o The LEA designs the Chapter 1 project to address special needs
resulting from educational deprivation, not needs relating to
children's handicapping conditions.

o The LEA sets overall program objectives that do not distinguish
between handicapped and non-handicapped participants.
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o The LEA selects handicapped children for Chapter 1 services on the
basis of educational deprivation, not on the basis of handicap, and
the LEA selects those handicapped children who can be expected to
maLe substantial progress toward accomplishing project activities
without substantially modifying the eeucational level of the
subject matter.

o The LEA provides the same services to address children's
handicapping conditions from non-Chaster 1 funds that are provided
for handicapped chiL en in nonproject schools.

o The LEA provides Chapter 1 services at intensities taking into
account the needs and abilities of individual participants, but
without distinguishing generally between handicapped and non-
handicapped participants with respect to the instruction provided.

o The LEA provides for maximum coordination betweer the Chapter 1
services and the services provided to address the children's handi-
czpping conditions in order to increase program effectiveness,
eliminate duplication, and reduce fragmentation of the children's
programs. Some examples of how this can be achieved are listed
below.

Examples of Chapter 1 Services for Hand-lcapped Students

1. In-class

An educational aide, tutor, or teacher can provide supplemental instruc-
tional assistance to Chapter 1 students who may also be handicapped
during their mainstreamed instructional activities. For example, if a
handicapped student has been determined to be educationally deprived in
language arts, the in-class tutor can provide assistance during the time
the student is mainstreamed into language arts activities. This in-class
tutor can work with all those in the language arts class who have been
identified as eligible for and selected to receive Chapter 1 services.
In this manner, there is maximum coordination with the regular classroom
teacher since services are provided in the regular classroom and the
handicapped students are not segregated from non-handicapped students
when Chapter 1 services are provided.

2. Multiple-funded teacher

A special education teacher can be multiple funded by special education
funds and Chapter 1 funds in order to teach handicapped students for a
portion of the day and Chapter 1 students for a portion of the day. In

the portion of the day during which the teacher will work with Chapter 1
students, the teacher would be working with some of the handicapped
students who were identified as eligible for and selected to receive
Chapter 1 services. In this manner, there would be automatic
coordination for those students in special education and Chtpter 1 since
the same teacher would be providing both services. This teacher could
then spend sufficient time with the regular teachers for coordinating
Chapter 1 and rea,ular services for those non-handicapped Chapter 1
students.
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Q18. How can an LEA provide Chapter 1 services for children with LEP without
violating the supplement, not supplant requirement?

A. Section 1014(d) of Chapter 1 and §200,31(c)(5)(iii) of the regulations
provide that an LEA may not use Chapter 1 funds to provide services
that the LEA is required to provide for children with LEP under Federal
or State law, including provisions required by Lau v, Nichols. The
level of services necessary to meet Federal or State requirements must
be provided from non-Chapter 1 sources. An LEA may use Chapter 1 funds
to provide services for children with LEP that comply with the
supplement, not supplant requirement if the Chapter 1 services have all

the fAlowing characteristics:

o The LEA designs its Chapter 1 project to address special needs
resulting from educational deprivation, not needs relating
solely to the children's LEP.

o The LEA sets overall project objectives that do not distinguish
between participants of LEP and other participants.

o Through the use of uniform criteria, the LEA selects children
for participation on the basis of educational deprivation, not
on the basis of LEP.

o The LEA provides Chapter 1 services taking into account the
needs and abilities of individual participants. The LEAs may
use Chapter 1 funds to provide staff who are bilingual and
secure appropriate materials, when such staff and materials are
necessary to address the educational deprivation of children to
be served. Some examples of how this can be achieved are listed
below.

o The LEA provides for maximum coordination batween the Chapter 1
services and the services provided to address the children's LET
in order to increase program effectiveness, eliminate
duplication, and reduce fragmentation of the children's
programs.

Q18A. How can an LEA determine when it must use State and local resources to
provide services for Chapter 1 LEP children?

A. There are several ways to make this determination:

1. Any services required by a court order or agreement with the
Office fnr Civil Rights.

2. Any services that may be required by State law or regulation.
For instance, if the State requires that LEP children receive
at least one hour of instruction daily in English as a second
language (ESL), this must be provided with funds other than
Chapter 1.

3. Any services required by local law, policy, or regulation.
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4. Services similar to those being provided to LEP children not in
the Chapter I program. For instance, LEP child..:en in non-

Chapter 1 schools receive one hour daily of special instruction
in English; this must also be provided to Chapter 1 LEP
children prior to any additional services the children might
receive under Chapter 1.

Finally, the Lau decision requires LEAs to take steps to overcome the
barriers posed by students' LEP. In addition, the Equal Opportunities
Act of 1974 requires each educational agency "to take appropriate action
to overcome barriers that impede equal participation by its students in
its instructional programs." Therefore, in no instance should LEP
children be receiving special services solely from Chapter 1.

Examples of Chapter 1 Services for LEP Students

1. In-class

In instances where there is one primary language spoken by LEP students--
Spanish, for example--a Spanish-English speaking bilingual teacher,
educational aide, or tutor can provide supplemental instructional
assistance to the LEP students in the classrooms of the instructional
areas the students have been identified as educationally deprived. In

this manner the Chapter 1-funded bilingual instructor will be in con-
tinual contact with the regular teachers to coordinate Chapter 1 and
regular services.

2. In instances where there are several languages spoken by LEP students, a
teacher, educational aide, or tutOr who is trained to teach ESL can
provide supplemental instructional assistance to students in the
classrooms of the instructional areas the students have been identified
as educationally deprived. The ESL and regular teacher can continually
coordinate Chapter 1 and regular services.

Exclusion of Special State and Local Program Funds from Comparability and
Supplement, not Supplant Requirements

An LEA may exclude State and local funds expended for carrying out special
programs to meet the educational needs of educationally deprived children when
determining compliance with the comparability and supplement, not supplant

requirements. If funds are expended for conducting a State program, the
Secretary must grant a written, advance determination that the State program
meets the five requirements set forth in section 1018(d)(1)(8) of Chapter 1.
If funds are expended for conducting a local program, the State must grant a
written, advance determination that the local program meets these five

requirements.

Q19. What are the five requirements that must be met in order to receive a
written determination allowing the exclusion of State or local funds?

A. The Secretary shall consider a State program, and an SEA shall consider
a local program, to be similar to Chapter 1 programs if--

1. All children participating in the program are educationally

deprived;
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2. The program is based on similar performance objectives related
to educational achievement and is evaluated in a manner
consistent with those performance objectives;

3. The program provides supplementary services designed to meet
the special educational needs of the children who are partici-
pating;

4. The LEA keeps such records and affords access thereto as are
necessary to assure the correctness and verification of these
requirements; and

5. The SEA monitors performance under the program to ensure that
these requirements are met.

Q20. What is the purpose of allowing the exclusion of local or State funds
expended on State or local compensatory education programs from
determinations of compliance with the Chapter 1 supplement, not
supplant requirement?

A. The exclusion allows State and local compensatory education funds to be
used to further extend services similar to those provided by Chapter 1
to educationally deprived students without requiring such funds to be
distributed equitably among Chapter 1 and non-ChapLer 1 students.
Chapter 1 funds may not provide students with services that the State
or local program funds are required to provide.

Q21. How may excludable special State and local compensatory funds be used
with Chapter 1 funds to meet the needs of educationally deprived
students without violating the Chapter I supplement, not supplant
requirement?

A. An LEA's Chapter 1 program, for example, provides reading services at
Chapter 1 project schools to students in grades K-3 who performed at or
below the 25th percentile on the reading portion of a standardized
test. The excludable State (or local) compensatory education program
funds provide reading services at nonproject schools to like students.

Q22. When should advance determinations be requested in relation to when
comparability is determined?

A. Advance determinations should be requested of the Secretary and the SEA
(as appropriate) before or as so-n as possible during the project year
for which such determinations arc being made so that the LEA seaking to
exclude State and local funds can compensate for potential instances of
supplanting or noncomparability, if any, in order to meet its fiscal
responsibilities.
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Q23. May an LEA exclude State and local funds expended for bilingual
education for LEP children, special education for handicapped children,
and ceztain State phase-in programs when demonstrating compliance with
the supplement, not supplant requirement?

A. No. The LEA may only exclude these funds for the purpose of demon-
strating compliance with the comparability requirement.
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EVALUATION

Statutory Requirements

Sections 1019 and 1435 of Chapter 1 of Title I, ESEA

11.9.-8113-atorarements

Sections 200.35 and 200.80-200.89

Introduction

Section 1019 of Chapter 1 provides the requirements for State and local
evaluations of Chapter 1 Basic Grant programs. Section 1435 of Chapter 1
provides the statutory basis for the development of aational standards to be
implamented in conducting Chapter 1 evaluations.

Local EvaluationsGeneral Requirements

Section 1019(a) of Chapter 1 and §200.35(a) of the :egulations require that
every LEA evaluate the effectiveness of the program in meeting desired
outcomes stated in the LEA application; implement the national standards
developed under section 1435; evaluate program effectiveness at least once
every three years (or more frequently if required to do so by the 3EA); use
objective measures; measure individual studeh'- achievement in basic skills and
more advanced skills; aggregate individual stud.--.... -...., --Ime)lt by gra..e and

subject in basic and more advanced skills for tte 1c./ :- :-.. whole; submit the

results to the SEA at least once every three year..1-; determine if the effect of
the program is sustained over more than one program year; and review Chapter 1
children's progress in the regular school program.

Ql. Are Chapter 1 preschool, kindergarter, and first grade programs exempt
from evaluation?

A. No. Chapter 1 programs for students in these grades are exempt only
from collecting aggregatable achievement results using the national
standards. LEAs are required to evaluate the effecti.Teness of such
programs using the desired outcomes stated in their program
applications.

Q2. Must the LEA evaluate its Chapter 1 project in terms of both aggregate
student achievement and desired outcomes?

A. Yes. LEAs must evaluate their Chapter 1 projects on the basis of
aggregate student achievement collected in accordance with national
standards and other desired outcomes us stated in the LEA application.

Q3. May an LEA establish a minimum amount of participation In the project a
child must have to be included in its evaluation?

A. All students who were enrolled in the project for the entire school year
and for whom the LEA has obtained pre- and post-test scores must be
included in the evaluation, even if some of those students were absent
during some of the time the project operated. However, students who
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enrolled in the project well into the school year need not be included,
even if the LEA has pre- and post-test scores on them.

Q4. An LEA is required to conduct and report an evaluation of its Chapter 1
program only once every three years. Must it collect data on aggregate
student achievement and progress toward meeting other desired outcomes
every year?

A. Yes. Although Chapter 1 requires that the LEA conduct and report an
evaluation only once every three years, for purposes of program
improvement, the LEA must conduct an annual local rwiew of the effec-
tiveness of each Chapter 1 school's project as measured by aggregate
performance and desired outcomes.

Q5. Must the LEA evaluate studein achievement using an annual testing cycle?

A. Yes. Student achievement must be evaluated on a spring-to-spring or
fall-to-fall testing cycle.

Q6. Must an LEA conduct a sustained effects study as part of its evaluation
responsibilities?

A. Yes. An LEA must corduct a sustained effects study that examines
whether Chapter 1 effects are sustained over a period of more than one
program year. It must assess the performance of the same children for
at least two consecutive 12-month periods, provided the children remain
within the LEA.

Local Evaluations--Desired Outcomes

Both Chapter 1 (sections 1012(b) and 1021) and the regulations 0200.35-
(a)(1)(i)(A)) require that the effectiveness of Chapter 1 programs be
evaluated based on aggregated student achievement following the national
standards and desired outcomes stated in the LEA application.

Q7. What are desired outcomes?

A. Desired outcomes are an LEA's goals to improve educational opportunities
of educationally deprived children so that they (1) succeed in the
regular classroom; (2) attain grade level proficiency; and (3) improve
in basic and more advanced skills.

Desired outcomes must be stated in an LEA's Chapter 1 application in
terms of the basic and more advanced skills that all children are
expected to master.

Q8. How are desired outcomes expressed?

A. Desired outcomes must be expressed in terms that can be measured. At a
minimum they must be expressed in terms of aggregate performance, i.e.,
show improvement in aggregate performance of children over a 12-month
period (except preschool, kindergarten, and first grade programs) in
basic and more advanced skills that all children are expected to master
in an instructional area. However, to achieve a more complete picture
of the success of the Chapter 1 program in its schools, an 1.-.A is
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encouraged to state other desired outcomes expressed in terms of
indicators, such as improved student performance on criterion-referenced
tests (CRTs), lower dropout rates, improved attendance, or fewer reten-
tions in grade. All desired outcomes must relate to improved perfor-

mance in basic and more advanced skills.

Q9. Must desired outcomes be evaluated and results reported?

A. Each desired outcome must be evaluated by the LEA, using methods appro-

priate to the way the desired outcome is stated. Results of the evalu-
ations must be reported to the SEA at least once every three years.

Q10. What part do desired outcomes play in determining the need for program

improvement activities?

A. For each project school, an LEA must annually review effectiveness on
the basis of aggregate performance and substantial progress toward
meeting desired outcomes.

Failure to make substantinl progress toward meeting desired outcomes
will require school program improvement activities regardless of the
results of aggregate performance In other words, a school that does
not make substantial progress annually on the stated desired outcomes
will be required to develop a program improvement plan.

Q11. Are desired outcomes used differently for projects serving special
groups of students?

A. Desired outcomes are used in the same way in ali LEA Chapter 1 projects,
i.e, as part of the local annual review for program improvement and for
evaluation at least once every three years.

In projects serving preschool, kindergarten, and first grade students,
other desired outcomes are the only basis for annual review and evalu-

ation. The same is true for projects designed primarily to teach
English to students with LEP whose performance cannot be validly and
reliably assessed with norm-referenced tests (NRTs).

Q12. Other than NRTs, arc there examples of objective measures that an LEA
might use to assess progress toward desired outcomes?

A. A variety of instrumentation and data may be considered as objective

measures. Obviously, the data obtaine' and reviewed should reflect the

goals and objectives of the programs iavolved. Care, however, should be

taken to ensure validity and reliability in data collection, analysis,

and interpretation.

Criterion-referenced tests might be used to provide information about
attainment of particular skills. Performance tests, such as writing

assessments, might be used. Like other measures, performance assess-

ments must be reliable and valid. Teacher rating scales may provide

data on student performance. Trends in dropout or attendance rates
might be used in secondary schools to identify the impact of projects
seeking to improve the graduation rates for students with deficits in
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basic and advanced skills. Improved grades received by students may

also be used as a desired outcome.

Local Evaluations--Norm Referenced Testing

Section 1435 of Chapter 1 requires the development of national standards for
the local evaluation of Chapter 1 programs. Sections 200.80-200.89 of the
regulations present these national standards. One of the main features of
these standards is the requirement that achievement be measured over a 12-
month period with a norm-referenced achievement test in reading, mathematics,
or language arts for students in grades 2-12.

Q13. Why must an LEA use a norm-referenced achievement test or one that can
be equated to an NRT to evaluate the achievement of Chapter 1 students
in grades 2-12 receiving services in reading, mathematics, or language
arts?

A. The national standards require the LEA to calculate achievement gains
for students in grades 2-12 who receive services in reading, mathe-
matics, or language arts for local review purposes and so that Chapter 1
data from across the Nation can be aggregated to determine the overall
impact of the program. This is accomplished by comparing their actual
post-test achievement with an estimate of post-test achievement that
would be expected in the absence of Chapter 1 services (§200.80(a)
(1)(i)). The estimate of expected post-test achievement requires that
the achievement test provide scores that can be referenced to the
performance of a norming sample developed by the LEA, the SEA, or the
test publisher.

If the LEA uses a published achievement test that has nationally repre-
sentative norms, these norms can be used to measure achievement gains
and to report them to the SEA in terms of the common reporting scale
(see below). If the LEA uses an achievement test without such national
norms, the LEA must adhere to technical requirements for equating this
test with a nationally normed test or be able to use State or local
norms developed according to technical requirements for nationally
representative norms. (Contact ED for information on these technical
requirements.)

Once equated, the norms from the equated test or the State or local
norming sample can then be used to measure achievement gains and to
report them to the SEA in terms of the common reporting scale. If the

SEA does not require the reporting of achievement gains in the common
reporting scale, the LEA must report sufficient information about its
achievement rPsults to the SEA so that the achievement results can be
converted to the common reporting scale by the SEA.

Q14. What is the common reporting scale?

A. The common reporting scale is the normal curve equivalent (NCE), a scale
that is similar to the percentile rank scale but one that permits
aggregation of results. Although NCEs can be averaged to determine the
performance of r. group, percentiles must not be averaged. The NCE scale
ranges from 1 to 99; a score of 50 represents average performance
nationally.
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Q15. I know our students have learned, but the mean NCE gain for the group as
a whole is close to 0. Is this possible?

A. Yes. For example, if a group of students pre-tested one spring at 27
NCEs and post-tested the following spring at 27 NCEs, this would
indicate that they have learned at the same rate as the norming voup.
However, with the additional instruction Chapter 1 students receive, the
expectation is that they will learn at a faster rate than the norming
group and increase their NCE standing from pre-test to post-test.

Q16 For an LEA to consider an instrument appropriate for Chapter 1 evalu-
ation, must it have (or be equated to a test nationally repre-
sentative norms?

A. If the instrument is used to evaluate student achievement in grades
2-12 in reading, mathematics, or language arts for the purpose of
aggregating and reporting achievement gains to the SEA in terms of the
common reporting scale, then it must have, or be ecuated to a test with,
nationally representative norms. If the instrument is to be used for
other purposes, then national norms may not be necessary.

Q17 If an LEA wishes to use a locally developed test to evaluate Chapter 1,
must it be equated to an NET?

A. If the locally developed test is used to measure achievement gains in
reading, mathematics, or language arts that are to be aggregated and
reported to the SEA using the common reporting scale, it must be
appropriately equated to a nationally normed test. However, a locally
developed test used to evaluate other desired outcomes need not be
expressed in terms of the common reporting scale or equated to a
nationally normed test.

Q18 May an LEA use t State competency test as part of the objective criteri-
for evaluation?

A. If a State competency test is used to evaluate student achievement in
grades 2-12 in reading, mathematics, or language arts for the purpose of
reporting achievement gains to the SFA in terms of the common reporting
scale, then it must have nationally reprt.sentative norms or be equated
to a test with such norms. If the test D., to be used for purposes other
than reporting under the national standards, student performance need
not be compared to national norms.

Q19. May Chapter 1 funds be used to pay for testing non-Chapter 1 students in
an equating study?

A. Yes. Chapter 1 funds may be used to pay for testing an appropriate
number of non-Chapter 1 students in equating State or locally developed
tests to nationally normed tests to meet the national standards in
Subpart H of the regulations. An appropriate number means a represen-
tative sample that is large enough to meet the needs of tht: equating
study.
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Q20. May Chapter 1 funds be used to pay for the development or the norming of
a State or local test that will be used for Chapter 1 evaluation?

A. No. The use of Chapter 1 funds to develop or norm a State or local test
to measure achievement according to the national evaluation standards is
prohibited. An LEA must select a test that has already been developed
and normed.

Q21. If an LEA does not wish to use NRTs districtwide, may the LEA test only
the Chapter 1 children?

A. Yes. Chapter 1 regulations do not require that all children in the LEA
be tested. The annual needs assessment and selection of students for
Chapter 1 services can be conducted without the administration of NRTs.
However, in order to assess the progress of students participating in
the Chapter 1 program, pre- and post-test data, using a test with (or
equated to a test with) nationally representative norms, are required.

Q22. Is it necessary to test students in the spring of the first grade with
an NRT to have a pre-test to evaluate the second grade Chapter 1
program?

A. No. Although this will be done most frequently, an alternative is to
measure achievement gains in the second grade from fall-to-fall, while
measuring gains in all other grades from spring-to-spring. To do this
requires testing in both the fall and the spring in grades two and
three, but eliminates the need for norm-referenced testing in grade
one.

Local Evaluations--Basic and More Advanced Skills

The Act identifies the purpose of Chapter 1 as improvtng achievement in basic
and more advanced skills (section 1001(b)), and requires LEAs to specify
desired outcomes in terms of basic and more advanced skills (section 1012(b))
and evaluate performance and progress in both skill areas (-ection 1019(a)).

"More advanced skills" are defined in Chapter 1 under section 1471(13) as:
"...skills including reasoning, analyzis, interpretation, p,.oblem-solving and
decisionmaking as they relate to the pacticular subjects in which instruction
is provided...[by Chapter 1 programs]."

Methods for assessing more advanced skills in reading and maillematics have
been specified in the regulations by identifying specific subtests (reading
comprehension and mathematics problems and applications) considered
appropriate for measuring aggregate performance (§200.80(a)(2)). Subtests for
advanced skills in language arts and early childhood have not been specified.

An LEA must report on its evaluation of performance in basic and more
advanced skills to the SEA at least once every three years (§200.35(a)(1)(i)).
However, the LEA must annually review performance for the purpose of
determining the need for required school improvement activities
(§200.38(a)(1)(i)).

Q23. In the evaluation of the Chapter 1 program, must LEAs address both basic
and more advanced skills?



A. Yes. Chapter 1 requires that Chapter 1 programs be designed to improve
achievement in both basic and more advanced skills. All LEAs must

express desired outcomes for Chapter 1 children in terms of basic and

advanced skills all children are expected to master. Further, programs

are required to review and report aggregate performance in both basic

and advanced skills.

Q24. How are advanced skills to be measured in terms of aggregate data?

A. More advanced skills in reading must be measured by the "comprehension"
or equivalent score of a nationally normed reading test. For mathe.

matics, a "problems and applications" or equivalent score is required.
In language arts, a more advanced skills subtest is not required if a

language arts test is used for evaluation. However, if a reading test

is used to evaluate the language arts program, the "comprehension" or
equivalent score is required.

Q25. Are technical requirements for assessments of advanced skills generally

the same as those for assessments of basic skills?

A. Yes. While the objectives measured are different, the essential test
characteristics required by the national standards are the same for

both. Reporting requirements are identical for both areas.

Q26. Will both basic and more advanced skills be reviewed for determining
whether schools have met aggregate performance standards in the local

annual review?

A. Yes. Aggregate performance must be determined for basic and more
advanced skills and both skill areas must be included in the local
annual review. A school showing no improvement or a decline in the

aggregate performance of participating children for a 12-month period,

in either type of skill, would have to develop a school improvement

plan.

Q27 Must a project use two separate test scores to satisfy the reporting re-
quirements for advanced and basic skills? For example, if a Chapter 1

reading project has previously measured achievement with a reading
"comprehension" test--or mathematics with a "problem-solving or applica-
tions" score--must it now employ additional measures?

A. No. For reporting purposes, basic skills may be measured by any
reliable and valid subtest or total test score for which students'
scores can be converted to the common reporting scale according to the

national evaluation standards. Howevet, particular care should be taken

when using a subtest v.:ore for these purposes, to determine that the
subtest contains a sufficient number of items to be valid and reliable

when used as a free-standing measure.

Q28. May subtests be used to assess more advanced skills?

A. Yes. Advanced skills in reading are to be measured by a reading

comprehension (or equivalent) subtest. Advanced skills in mathematics

are to be measured by a problem-solving or applications ((: an
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equivalent) subtest. When it appears that more than one subtest could
be used to measure reading comprehension or mathematics problem-solving,
the objectives measured by each subtest should be examined to determine
which is the best measure of comprehension or problem-solving.

Q29. May total reading scores be used for advanced skills measurement?

A. Generally, no. Most total reading test scores are a composite of scores
from two or more subtests, only one of which is comprehension; thus,
total reading would not be acceptable as a measure of advanced skills.
However, in exceptional cases where the total reading is in fact
equivalent to a comprehension subtest, the score could be used for
advanced skills measurement.

Q30. Some nationally normed tests have mathematics subtests entitled
"concepts and applications" that assess students' understanding of
concepts and their abilities to apply concepts to solve problems. Other
tests have separate subtests for concepts and problem-solving. May SEAs
allow any of these subtests as measures of advanced skills in
mathematics?

A. Section 200.80(a)(2)(i)(8) of the regulations specifies the use of the
"problems and applications" or equivalent score of a nationally normed
mathematics test as the measure of advanced gkills in mathematics.
Whether a particular subtest meets this requirement depends on the
actual content of the test, and not the name given to it by the
publisher. To qualify, the test must measure application of mathe-
matical concepts. Tests that primarily measure computational skills or
knowledge of definitions would not qualify.

Q31% For some nationally normed mathematics tests there is more than one
"problems and applications" score. In such cases should the LEA. use
multiple scores, combined scores, or choose a single score to assess
sh,re advanced skills in mathematics?

A. A single score must be chosen. Any subtest that is equivalent to a
problem-solving and applications subtest may be used to measure aavanced
skills in mathematics. When it appears that more than one subtest could
be used to measure more advanced skills in mathematics, the objectives
measured by each subtest should be examined to determine which is the
best measure of applications or problem-solving. Whatever subtest is
used, it must be possible to convert student performance on the subtest
to the common reporting scale (currently NCEs) at 1.1.1e local or State
level.

Q32. Which language arts tests or subtests are appropriate for measuring more
advanced skills?

A. No ?articular subtests within language arts achievement tests have been
specified by the Act or regulations as measures of more advanced skills.
Determination of the best measurL of advanced and Imsic skills for a
particular language arts program is left to the LEA.

Recognizing the difficulty of locating valid language arts tests in
areas other than reading, the re ilations permit meading tests to be
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used to assess both basic and advanced skills achievement in a language

arts program. In that case, the appropriate test for assessing advanced
skills in a language arts program would be the reading comprehension or
equivalent subtest of the reading test.

Q33. If a Chapter 1 program is using a language arts test (other than
reading) to measure basic skills performance, must the program also
report some measure of advanced skills for aggregate performance

requirements?

A. No. When it has been determined that the best measure of the Chapter 1
program is a language arts test, there is no requirement for reporting
an advanced skills score for aggregate performance. However, an LEA
must include more advanced skills in language arts among its desired

outcomes. It may wish to assess these by other means such as holistic

scoring of writing samples.

Q34. Many advanced skills are not measured at all, or well, by NRTs. Are

there alternatives for assessment?

A. Currently, the national evaluation standards specify minimum require-
ments for measuring advanced skills in reading and mathematics in order
to facilitate the national aggregation of the impact of Chapter 1
programs in these areas. The intent is to develop a broad national
picture of Chapter 1 students' performance in skills beyond the basics.
LEAs are encouraged to consider other valid measures for assessing
student performance in advanced skills. However, results from these
other measures cannot be substituted for reporting purposes for the
measures of advanced skills in reading and mathematics required in the
national standards.

Norm-referenced achievement test results are only part of the evaluation

of a Chapter 1 program. Local Chapter 1 programs are encouraged to use
additional measures of advanced skills that are related to the instruc-
tional focus and are expressed as desired outcomes.

Local Evaluations--Annual Testing Cycles

Q35. Must LEAs use an annual testing cycle for evaluation of Chapter 1

student achievement?

A. Yes. For the purpose of reporting aggregate performance to the SEA, an
LEA must evaluate student achievement by measuring achievement over a
period of approximately 12 months. LEAs may use either a spring-to-

spring or a fall-to-fall testing interval.

If an LEA measured student achievement on a fall-spring interval in
school year 1988-89, it may continue to do so for one additional year if
the SEA determines that implementing an annual testing cycle in that LEA
would be a substantial hardship.

Q36. If, in implementing an annual testing cycle, the same level of thq test
is not appropriate for the grade level at post-test time, what should an

LEA do?
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A. LEAs should administer the test level that most closely matches the
curriculum at each grade level, and that is appropriate for the valid
measurement of achievement levels of Chapter 1 students.

Q37. If an LEA intends to implement an annual testing cycle but wants to test
in February using mid-year norms, may these results be reported for
Chapter 1 evaluation purposes?

A. No. A winter-winter testing schedule effectively evaluates only the
second half of one year's Chapter 1 program and the first half of next
year's program. Chapter 1 programs must be evaluated over a program
year

Q38. If an LEA is using a spring-spring testing schedule for Chapter 1
testing, must students who enter the Chapter 1 program in the fall
without a spring pre-test be tested in the fall for evaluation purposes?

A. No. Ordinarily, no pre-test score would be available for such a
student, and that student's achievement would not be included in the
LEA's Chapter 1 evaluation. However, if the student participated in a
statewide testing program, or was tested the previous spring in another
school within the LEA, or in another LEA, that score can be used as a
pre-test if it was obtained from the same test and edition used in the
Chapter 1 evaluation.

If the proportion of new fall Chapter 1 students without spring pre-
tests is large, the LEA should consider a fall-fall testing cycle for
them and report both spring-spring and fall-fall testing results.

Local Evaluations--Sustained Effects Studies

Q39. What are the basic requirements for LEAs conducting a sustained effects
study?

A. The basic requirements of a sustained effects study include:

o Determination if the effect of the Chapter 1 program has been
sustained over more than one program year;

o Assessment of the performance of the same students over two
consecutive 12-month periods;

o Use of either a spring-spring-spring or a fall-fall-fall testing
interval; and

o Use by the LEA in reviewing plans for improving the program.

Q40. How often must an LEA conduct a sustained effects study and what is the
minimum time period for such studies?

A. At least once during each three-year evaluation cycle an LEA must
collect information to determine whether student achievement gains are
sustained over a period of more than 12 months. To make this deter-
mination, an LEA must assess performance of the same Chapter 1 children
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for at least two consecutive 12-month periods, provided these children
continue to be enrolled in schools in the LEA.

.--, Q41. What testing cycles are appropriate to enable an LEA to meet the sus-

tained effects study requirement?

A. Either a spring-spring-spring testing interval or a fall-fall-fall
testing interval is appropriate.

Q42. What does sustained effect mean?

A. Sustained effect means that the level of performance that was attained
at the time-of the post-testing has not declined when measured at the

third data point. Whether a decline has occurred is determined by
comparing the level of performance of the students on the post-test with
the level of their performance at the third data point.

Q43. Is the LEA required to report sustained effects information?

A. No. Unless requested by the SEA, the LEA is not required to report the

results.

Q44. Are any Chapter 1 students excluded from the sustained effects require-

ments?

A. Yes. Section 1019(c) of Chapter 1 exempts preschool, kindergarten, and
first grade students from being included in sustained effects studies.

Q45. Must an LEA measure the sustained effects of support services?

A. No. Sustained effects studies are only required for instructional

services.

Q46 Must sustained effects studies be done for each subject (reading,
mathematics, language arts) addressed in a Chapter 1 program and for

every grade level?

A. No. In the Joint Explanatory Statement of the Committee of Conference,
pg. 324, the conferees state that in implementing the sustained gains
requirement, "local educational agencies may use a sampling procedure or
carefully designed study to meet the sustained gains requirement rather
than trying to track all children served at all grade levels in all
subject areas for a period of three years."

An LEA should construct a carefully designed sustained effects study
capable of answering important questions about the effectiveness of the

program over time.

If an LEA elects to use a sampling procedure as part of its sustained
effects study, the sample should be representative of students, grades,
and subject areas that are the focus of the sustained effects study.

Q47 Is norm-referenced achievement testing the only acceptable means for
determining whether improved performance of students is sustained for

more than one year?
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A. No. However, the method used to measure sustained improved student
performance should match the method used to measure improved performance
in the Chapter 1 program. The national standards require the use of
NCEs based on nationally normed achievement tests (or equated tests) in
measuring improved performance in basic and advanced skills in reading,
mathematics, or language arts in grades 2-12. Consequently, measuring
sustained effects will generally be based on this type of testing since
data will already be available.

Q48. Must the LEA track students who have left the Chapter 1 program in order
to meet the sustained effects requirement?

A. Yds. If the students are still attending school within the LEA, then
reasonable efforts should be made to include them in the sustained
effects study. In order to assess the impact of Chapter 1, it is
necessary to include the performance of students who have left the
program. Therefore, Chapter 1 funds may be used by the LEA to test
children no longer receiving Chapter 1 services to determine whether
achievement gains are sustained over a period of more than 12 months.

Q49. Must an LEA use the same methodology for the sustained effects studies
for different projects or components?

A. No. Since the purpose of sustained effects studies is determining
program effectiveness and providing information for making modifications
to increase the impact of Chapter 1, LEAs may design different studies
for individual projects and components.

Q50. If a Chapter 1 project fails to show a positive effect in a particular
grade and subject area as a result of its program evaluation, must it
still implement a sustained effects study in that grade and subject
area?

A. No. The purpose of rIle sustained effects study is to determine whether
or not improved performance has been sustained over time. However,
using those program evaluation results to modify the program, as
necessary, would be appropriate.

Q51. Must onstained effects study results be used to inform program improve-
ment decisions?

A. Yes. LEAs must use the results of the Chapter 1 evaluation, including
sustained effects studies, in designing modifications to improve the
program

Q52. May a sustained effects study be used to meet the requirements for
evaluating student progress in the regular program?

A. No. While it may be possible for a well-designed sustained effects
study to contribute to the review of the progress of a Chapter 1 student
in the regular program, it probably would not provide sufficient
information. For example, a student may demonstrate positive yearly
gains in Chapter 1 that are sustained over time, but the student may be
making minimal progress in the regular program utilizing other important
criteria of performance.
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Q53. What impact will a change in the measurement Instrument have on an LEA's
sustained effects data when the change occurs within the testing year of
the third data point?

A. If the pre- and post-test results cannot be equated to the new measure-
ment instrument used for the third data point, caution should be used
when interpreting whether gains have been sustained. Any change in NCE

averages may be due to the change in instruments and/or their norms.

If the measurement instrument used for the third data point is different
from that used for the pre- and post-test, there are essentially three
ways to handle the situation: (1) use appropriate equating results to
estimate scores on the sustained effects test; (2) administer both tests
at the time of the post-test; or (3) advise caution in interpreting the
gains/losses between the post-test and the sustained effects test. The

Chapter 1 program should anticipate changes in tests so that choices can

be planned. The third choice should be avoided whenever possible.

Q54. Does the local annual review discussed in §200.38(a) of the regulations
require an LEA to conduct a sustained effects study each year and must
the study be done for each school rather than for the project or total
program?

A. No. The determination of sustained improved performance in
§200.38(a)(2),refers to improved performance of any school implementing
a joint program improvement plan. The LEA must annually review the
performance of schools implementing jof.nt improvement plans until
improved performance Is sustained over a period of more than 12 months.

This requirement is not the same as the requirement for sustained
effects studies discussed in §200.35(a)(2)(i). The confusion arises
from the use of similar language, i.e., sustained improved performance.

Local Evaluations--Performance in the Regular School Program

The regulations require that LEAs review Chapter 1 students' performance in
the regular school program at least once every three years (§200.35(a)

(1) (ii)).

The requirement is based on the concern that the gains reflected by achieve-
ment testing in Chapter 1 may not translate into improved performance in
regular classrooms. Conversely, progress in the regular program may not be
reflected by achievement testing conducted for the Chapter 1 program.

Q55. What is the regular program?

A. The "regular program" is that program defined by the educational goals
and objectives to be attained by students at a certain grade level and
in a given subject area. This program could be defined at the school,

the district, or the State level. In practice, this can mean the
educational program provided to those students who are not tsceiving
services for special populations such as ESL, handicapped, gifted, or
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Chapter 1. The definition of regular program is left to State and local
officials to determine.

Q56. What are the basic requirements for LEAs assessing progress in the
regular school program?

A. To meet its program evaluation obligations, an LEA must:

o Conduct a review of Chapter 1 students progress in the regular
school program at least once every three years;

o Determine through the review whether the ultimate purpose of
Chapter 1--success in the regular program of the LEA--is being
achieved; and

o Include that information in the evaluation results reported to
the SEA at least once every three years.

Q57. What measures or indicators may be included in the review of student
progress in the regular program?

A. Ideally the measures or indicators chosen will be those typically used
by an LEA to define major benchmarks of academic progress and success in
school. The are-s covered by the assessment should reflee' the shared
goals and objectives between the regular program and Chapter 1. There
should be a similarity of content taught, skills developed, and level of
difficulty.

The assessment may include addition=1 testing in other subject areas
that are related to ele instructional objectives of the Chapter 1
program, but such tesLing is not required. The measures chosen will be
those typically used by an LEA to indicate major benchmarks of academic
progress.

Q58. How many measures or indicators should be included in the assessment?

A. There is no minimum number of measures or indicators required by the
regulations. However, LEAs are encouraged to use more than one.

Therl are several advantages to using multiple measures or indicators of
success in the regular program. The use of multiple measures can
provide more reliable and more objective results, a more comprehensive
picture of students' academic performance and progress, and more
information to use in identifying strengths and weaknesses of both the
regular program and Chapter 1 in serving these children.

Q59. Must LEAs use achievement test data to assess progress in the regular
school program?

A. No. There is no Federal requirement that LEAs examine achievement test
data when assessing or reviewing Chapter 1 studt.-., performance in the
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regular program. Ar SEA may, however, require its LEAs to collect such

information.

Because the Secretary has emphasized determining through this require-
ment whether the purpose of Chapter 1 is being achieved, th.": use of some

type of achievement data would be useful, Data ...ould take the frm of

additional standardized testing, test results from district or State
administered testing programs, end-of-chapter or textbook tests, or
criterion-referenced skills tests or checklists.

The determination of information to be collected and the method are left
to State and local officials.

Q60. May LEAs use sampling procedures to assess Chapter 1 students'
performance in the regular school program?

A. Determination of how to conduct the review of progress in the regular
school program is left to State and local officials. Sampling proce-
dures, if used, should result in a sample the,: is representative of the
Chapter 1 students served.

Q61. Is the review of children's progress in the regular school program for
LEA use only? If not, are results reported to the SEA?

A. It is assumed that the LEA will use iurormation from the review of
Chapter 1 children's progress in the regular program to make adjvstments
in the Chapter 1 program and, as appropriate, in the regular program of
the LEA to better me't the needs of Chapter 1 students. Evaluation

information from the review of Chapter 1 children's performance in the
regular program must also be included in the LEA evaluation report
submitted to the SEA at least once every three years. The SEA has the

option of requesting LEA evaluation information more frequently.

How information will be collected anc the form it will take in the
report are decisions left to State and local officials tc determine.
There is no requirement that this information be aggregatable.

Local Evaluations--LEA Reporting Requirements

Las are required to report two different types oF data concerning their
Chapter 1 programs to the SEA. The first type is the information required by

the SEA to complete its Annual Performance Report. LEAs must report this

information annually to the SEA. The second type is the results of the LEA's
evaluation of the effectiveness of its Chapter I program. This information

must be reported to the SEA at least once every three years, or more
frequently if requested by the SEA. The accuracy, quality, and completeness
of the information and data collected and submitted provide Congress and the
general public a picture of how well Chapter 1 is performing.

Q62. What information must be included in the data reported for the SEA's
Annual Performance Report?
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A. The Annual Performanc Report prepared by the SEA must contain data
specified in section 1019 of the Act, by the Secretary, and by the SEA.
It is the SEA's responsibility to inform the LEA of the specific data
that are required. The information required may change from year to
year depending on the needs of the SEA or the Secretary.

Q63. What is meant by "children with handicapping conditions" as stated in
section 1019 of Chapter 1 under the SEA's data collection requirement
and again in §200.35(c)(1) of the regulatione

A. Chapter 1 programs are required to report the number of children with
handicapping conditions who are receiving Chapter 1 services. For these
reporting purposes, children with handicapping conditions may be defined
as those who have an Individualized Education Program (IEP) as required
by P.L. 94-142.

Q64 May an SEA or LEA use a sampling procedure for obtaining and reporting
information on participation counts and other demographic data for the
Annual Performance Report?

A. No. Such information must be reported for all Chapter 1 students
annually.

Q65 Is there a minimus, period of time for which students must have been
served to be included in the participation counts and other demographic
data for the Annual Performance Report?

A. No. A Chapter 1 participant is a student who received any amount of
Chapter 1-funded instruction.

Q66 Must an SEA report LEA evaluation data each year in conjunction with the
Annual Performance Report?

A. No. An SEA must submit evaluation data at least every two years.
However, those SEAs that collect achievement data annually are en-
couraged to submit evaluation data to the Secretary every year. This
will permit the Department to provide in its Annual Report to che
Congress as complete a picture of Chapter 1 nationally as possible.

Q67 What evaluation data must the LEA report to the SEA?

A. The evaluation data reported by the LEA to the SEA must include infor-
mation ab.Ait the--

o Aggregate achievement of students by grade (2-12) and content
area (reading, mathematics, and language arts) in both basic and
advanced skills, for the LEA as a whole;

o Attainment of desired outcomes stated in the LEA's application;
and
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o Review of Chapter 1 children's progress in the regular school
program.

The SEA may also require the LEA to report the results of sustained
effects studies.

Preschool, kindergarten, and first grade programs are exempt from
collecting aggregate achievement data but not from reporting evaluation
information based on other measures.

Q68. How often does an LEA have to report its Chapter 1 evaluation results to
the SEA?

A. Evaluation results are reported to the SEA at least once during each
three-year application cycle or more frequently if required by the SEA.
The results of sustained effeets studies do not have to be reported
unless required by the SEA.

Q69. Specifically, how should an LEA report student achievement results to
the SEA?

A. In reporting aggregate student achievement, an LEA must use the current
common reporting scale required by the Secretary, which is the NCE.
If an LEA is given permission by the SEA, it may report in another
metric unit such as percentile or standardized scores as long as it
provides the SEA with enough information to allow conversion of results
to NCEs.

Local Evaluations--Technical Standards

Four technical standards are provided in the Chapter 1 regulations as part of
the national ev-Iluation standards (200.81). The standards are required only
for the evaluation of the achievement of students in grades 2-12 receiving
services in reading, mathematics, or language arts. However, they are
technically relevant to the evaluation of all Chapter 1 programs and services.

Q70. What are the technical standards for evaluating student achievement?

A. Evaluations of student achievement under the national .tendards must
meet the following four technical standards:

o Evaluation findings must be representatil'a c.4: all students
served.

o Evaluation instruments and procedures must be reliable and
valid.

o Achievement gains must be assessed in a valid manner.

o Errors in evaluation procedures must be minimized through
quality control mechanisms.
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Q71. How does an LEA ensure that its evaluation findings are representative
of all students served?

A. Evaluation findings will be representative if evaluation data are
obtained for all students served or for a representative sample of
students served. Sampling students for evaluation requires a carefully
designed and implemented sampling plan that conforms to generally
recognized standards for research and evaluation.

Q72. What constitutes a representative sample of students for use in local
Chapter 1 evaluations?

A. A sample must represent all of the students served by the Chapter 1
program in terms of their grade levels, schools, instructional services
received, supportive services received, and any other known characteris-
tic that might influence the impact of the Chapter 1 program on the
students' achievement of basic and more advanced skills. The sample
must be drawn in a probabilistic manner so that every student has a
known non-zero chance of being included and be large enough to guarantee
that results are generalizable to the entire population. Although there
are many sampling procedures that can achieve this, they all require
time and resources. In most cases, it will be simpler to include all
students served, especially since the student program improvement
requirements necessitate assessment of all Chapter 1 students.

Q73. If an LEA has high levels of mobility or turnover within the Chapter 1
program such that many students stop receiving services during the
school year, must the LEA obtain post-test data for these students?

A. Yes. The LEA must track the performance of Chapter 1 participants who
stop receiving services during the school year, except for students who
have been transferred to another LEA.

Q74. If an LEA is using a fall-fall schedule for Chapter 1 testing and a
student served in one year transfers to another school in the LEA over
the summer, must that student be tested by Chapter 1 in the fall?

A. Yes. So long as the student has transferred to a school in the LEA, the
student must be post-tested for Chapter 1 evaluation.

Q75. If an LEA is using a spring-spring schedule for Chapter 1 testing, must
students who enter the Chapter 1 program in the fall without a spring
pre-test be tested in the fall?

A. No. Ordinarily, no pre-test score would be available for such a student
and that student's achievement data would not be included in the LEA's
Chapter 1 evaluation. However, if the student was tested the previous
spring in another school within the LEA or in another LEA, that score
could be used as a pre-test if it was obtained from the same test and
edition used in the Chapter 1 evaluation. If the proportion of such
students is large, the LEA should consider a fall-fall testing cycle for
them and report both spring-spring and fall-fall testing results.
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Although not required for evaluation purposes, LEAs should still assess

students who enter in fall for instructional purpos,s.

Q76. Must an LEA report evaluation results if the number of students with

pre- and post-test scores is small in comparison to the total numb,sr of

students who received Chapter 1 services?

A. Yes. It is the LEA's responsibility to report the achievement of all

students in grades 2-12 who have pre- and post-test scores in the areas

of reading, mathematics, or language arts.

Q77. Since we wil' never have scores on all children, on what proportion of

children participating in Chapter I should an LEA expect to have matched

test scores?

A. Ideally, the LEA will have test scores on all Chapter 1 children who

were attending school in the LEA at both testing points, since such data

are already required under student program improvement. If the number

of matched scores is small relative to the number of students served,

this is an indication that a serious problem exists. The LEA should

immediately implement techniques for maximizing the number of students

tested at both times, e.g., give make-up tests, make available testing

data more accessible to Chapter 1 staff, carefully review student record

folders, track students who transfer among LEA schwis, and use computer

database software to facilitate good recordkeepidg practices. With

thorough testing and follow-up practices, obtaining matched scolcts on

virtually all students attending schools in the district at both test

points is a realistic goal.

Q78. What is test validity and what is the most important type of validity an

LEA should be concerned about when selecting tests for Chapter 1

p'Irposes?

A. The validity of a test is the extent to which it measures what it is

intended to measure. The most important type of validity in selecting a

test for Chapter 1 evaluation is the degree of correspondence between

the curriculum or instructional content of the Chapter 1 program and the

content of the test.

Q79. May student writing samples be used as evidence of achievement in the

evaluation of a Chapter 1 language arts program?

A. Yes. If an assescment of writing matches the objectives of the

Chapter 1 language arts program and the assessment methodology yields

aggregatable scores for grades 2-12 according to the national standards,

then the use of student writing samples is appropriate as a measure of

achievement.

If the scores are not aggregatable, they may still be used to assess

student performance on other desired outcomes of the program.
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Q80. How does an LEA determine tht reliability of a test for Chapter 1
evaluation?

A. The test publisher's reliability estimates for all subtest and total
test scores can generally be found in the technical manual for the test.

Q81. What procedures must an LEA follow in order to mak a valid assessment
of Chapter 1 student achievement gains?

A. For Chapter 1 programs providing instructional service. in reading,
mathematics, or language arts in grades 2-12 during the reg1.0.ar school
year, the LEA must:

o Administer a rre-test and post-test separated by approximately
12 months on a spring-spring or fall-fall.basis.

o Use nationally representative norms to estimate post-test
achievement expected in the absence of Chapter 1 services.

o Calculate the difference between the actual post-test achieve-
ment of the Chapter 1 students and the achievement expected in
the absence of the program using the common reporting scale.

An SEA may assume the responsibility of using nationally representative
norms to calculate achievement gains and express them in the common
reporting scale. In such instances, the LEA must provide the SEA with
the achievement data required.

Alternative evaluation procedures may be used if the LEA obtains the
approval of the SEA and the Secretary prior to their use.

Q82. What alternative evaluation procedures does the Department have a-rail-
able from which LEAs may choose?

A. None. The Department believes that the procedures required in the
national evaluation standards are the best currently available that will
meet the data aggreaability and other requirements of the Act. The
provision for alternative standards is included to provide a means for
approving other new or innovative procedures that SEAs or LEAs might
propose that can meet these requirements.

Q83. What are the requirements of alternative procedures for making a valid
assessment of achievement gains that must be met before they can be
approved by the SEA and the Secretary?

A. Alternative procedures must yield a valid and reliable measure of
achievement after receiving services for reading, mathematics, or
language arts and an estimate of achievement expected in the absence of
those services. Such procedures must also provide results that can be
expressed in the common reporting scale.
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Q84. What evaluation practices should an LEA follow to ensure the validity

of the assessment of achievement gains?

A. An LEA should--

o Use the same achievement test battery and edition and the same

or equivalent subtest for pre- and post-testing;

o Use the same edition of national norms for converting pre- and

post-test results to the common reporting scale;

o Use the most recent or previous edition of the achievement test;

o Administer the test at the same time of year that the

publisher's norming group was tested;

o Administer the level of the test that is most appropriate for

the functional level of the students; and

o Correct for the regression effect if students are selected for

the program solely on the basis of their pre-test scores.

Q85. May a subtest score be used for the pre-test and the total test score of
the same test be used for the post-test?

A. No. This would yield a meaningless result.

Q86. May an LEA use entirely different but equated tests for the pre-test and

the post-test?

A. Yes. Some publishers have equated two different nationally normed

tests. Publishers also typically equate consecutive editions of che

same test. If the Chapter 1 program must switch to a new test or a new
edition of the same test that is equated to the old test, student pre-
test scores on the old test (or edition) should be converted to
equivalent scores on the new test (or edition) so that the pre-test and

post-test results are on the same scale. Publishers typically dis-

tribute specie/ tables for making these conversions.

The norms for the new test (or edition) should be used to obtain both

pre- and post-test NCEs.

With annual testing schedules, both sets of norms will be used for the
pre-test because it is also the post-test for the previous year. The

old norms should be used to obtain post-test NCEs for the previous year.

Q87. May an LEA use entirely different and unequated tests for the pre-test

and the post-test?

A. No. If the Chapter 1 program must switch to an entirely different test
and the new test is not equated to the old, the LEA should consider a
sampling strategy that would provide evaluations and avoid or minimize
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double-testing. If Chapter 1 students may take either the new or the
old test, the LEA should consider administering the old test to half of
the students (randomly determined) and the new test to the other half.
The performance on the old test would serve to estimate post-test
scores; the performance on the new test would estimate pre-test scores
for the next year's evaluation. If all Chapter 1 students must take the
new test, the LEA should consider double-testing a representative random
sample of students with the new and old tests. The scores of the sample
on the old test would be used to estimate the average post-test scores
for all Chapter 1 students.

Q88. If a publisher develops new norms for its test between the LEA's
administration of the Chapter 1 pre-test and post-test, which set of
norms should be used to obtain pre- and post-test NCEs?

A. The most recent norms should be used for both the pre-test and the post-
test. With annual testing schedules, both sets of norms will be used
for the pre-test because it is also the post-test for the previous year.
The old norms should be used to obtain post-test NCEs for the previous
year.

Q89. How close to the test publisher's norming dates should an LEA administer
the Chapter 1 pre-test/post-test?

A. Testing of a norming sample by the publisher usually extends over
several weeks. The midpoint of this period is used to determine
appropriate testing times. Chapter 1 testing should be done within a
two-week period on either side of the midpoint of the publisher's
norming period. Tests can be administered as much as six weeks on
either side of this midpoint so long as norms are created for the actual
testing time by interpolating or extrapolating from the publisher's
norms tables.

Make-up tests for studencs who missed the original testing session
should be completed within two weeks of the original testing date.

An explanation of how to interpolate or extrapolate can be provided by
your Chapter 1 Technical Assistance Center (TAC) or Rural Technical
Assistance Center (R-TAC).

Q90. An LEA wants to test once a year in February using mid-year norms. May
these results be used for Chapter 1 evaluation?

A. No. A winter-winter testing schedule effectively evaluates only the
second half of one year's Chapter 1 program and the first halc of the
next year's program. Chapter 1 programs must be evaluated over a
program year.

Q91. Is out-of-level testing permissible?

A. Yes. Out-of-level (or functional level) testing is testing a child or
group of children at their carrent functioning level. Functional level
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testing is strongly encouraged, whether in-level or out-of-level. An

LEA should consult the SEA regarding State policy concerning the

reporting of out-of-level testing results.

Q92. If test scores used for selecting Chapter 1 students are also used for

pre-test/post-test scores, must adjustments for regression be made?

A. If Chapter 1 students are selected only on pre-test scores, a sig-

nificant amount of regression to the mean will take place and the LEA

must correct achievement gains for the regression effect.

(For example, regression to the mean in Chapter I occurs when a group of

students is systematically selected from a larger group only on the

basis of low pre-test scores on a particular instrument; when post-
tested on the same instrument this group's average score will automati-

cally increase (regress to the mean) without any intervention (instruc-

tion) having taken place. In order to adjust for this apparent, but
non-Chapter I related "improvement," the post-test score must be
modified to remove the artificial gain due to the regression effect.)

If the pre-test scores were combined with othet measures (such as
teacher judgment, letter grades, other test scores) to select students,

a lesser and perhaps negligible amount of regression will take place,

and correcting for the regression effect is not required. However, LEAs

should be aware that if the combined measures are themselves highly

correlated and together still systematically select only those students
with the lowest pre-test scores, adjustment for regression is again

necessary.

Assistance concerning when and how to adjust for regression is available

from your Chapter 1 TAC or R-TAC.

Q93. How is the correction for the regression effect calculated?

A. While the required calculations are not complex, they are too detailed

for inclusion here. Generally speaking, the formula used to calculate
the correction employs information about the test score distributions

for Chapter 1 students and for the total group of Chapter 1 and non-
Chapter 1 students (the mean and variance), and about the relationship
between pre-test and post-test scores for the total group (the pre-test-

post-test correlation). In some cases this information may be difficult

to obtain, but in such instances it may be possib1.e to employ reasonable

estimates to determine the needed correction. Your Chapter 1 TAC or

R-TAC will be able to provide consultation and guidance concerning the

best way to calculate the regression effect correction.

Q94. What kinds of errors in evaluation procedures should an LEA be concerned
with and what are some of the quality control mechanisms that can be

used to minimize these errors?

A. Errors in Chapter 1 evaluation typically occur i the following areas:

o Scoring and editing,
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o Converting scores.

o Data entry or transcription.

o Computation.

The mechanisms that can be employed to minimize such errors include the
following:

o Repeating procedures on a random sample of scores or calcula-
tions.

o Employing tools, such as calculators and computers to perform
repetitive or complex tasks.

o Hiring personnel with appropriate technical expertise.

o Establishing checks for consistency and accuracy in evaluation
results.

o Providing training and/or tutorial materials for staff.

Q95. On how many of its students should a Chapter 1 project collect test
scores?

A. It is the LEA's responsibility to obtain pre- and post-test scores on
all students who receive Chapter 1 services for a substantial portion of
the project year (or on all those identified in a sampling plan if one
is being used). This requirement may mean locating individual student
records withir district test files, arranging for make-up testing .f
students have been absent, or obtang scores from other buildings
within the LEA if a student has transferred. Automated databases should
be considered to facilitate recordkeeping. Some software for such
databases is available free of cost through the Chapter 1 TACs.

Q96. Under vhat circumstances may a student's test score be judged invalid
and therefore not be included in the evaluation?

A. Scores may be excluded from the evaluation only for the following
reasons:

o The score has specifically been identified by the test publisher
or independent scoring service, through its edit procedures, as
being invalid.

o The score resulted from documented problems or irregularities in
test administration.

In either case, the number and specific reasons for such exclusions must
be included in the local evaluation report which is to be made public.
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Local Evaluations--Requirements for Special Chapter 1 Programs

All Chapter 1 programs must be evaluated to determine their effectiveness.
The Act and regulations, however, provide special consideration for several
types of Chapter 1 programs regarding aggregate performance information.
Section 1019(c) of Chapter 1 exempts preschool, kindergarten, and first grade
Chapter 1 students from the requirement of collecting aggregate achievement
information using the national standards and from conducting sustained effects
studies. Exemptions are further described in §§200.35(a)(1)(i)(B) and
200.80(a)(1)(i)(A) of the regulations.

Section 200.80(a)(1)(i)(A) of the regulations also exempts Chapter 1 projects
specifically designed to teach English to limited English speaking children
from collecting aggregate achievement information following the national
standarft.

Schoolwide Cbapter 1 projects are not exempt from collecting aggregate
achievement data follov'ng the nae.onal standards. They are discussed in this
portion of the Policy Manual because the continuation of schoolwide projects
requires the use of evaluation 4.1dormation. The regulations address school-
wide accountability requirements in §200.36(f).

Q97. Are there different eymluation requirements for special Chapter 1
projects or projects serving special students?

A. Yes. There are some variations in evaluation requirements for projects
serving preschool, kindergarten, and first grade students; students with
LEP; and students enrolled in schoolwide projects. Special requirements
for projects serving those students are discussed below.

Preschool, Kindergarten, First Grade Projects and Students

Q98. How do evaluation requirements for early childhood projects and students
differ from basic requirements?

A. Early childhood projects are required to--

o Evaluate the effectiveness of the program;

o Evaluate at least once every three years (or more frequently if
required to do so by the SEA) and report results to the SEA; and

o Conduct a local annual review of program effectiveness in
improving student performance in the form of progress toward
meeting desired outcomes.

Early childhood programs are not required to do the following--

o Report aggregatable achievement data.

o Use NRTs to report achievement.
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o Conduct sustained effects studies.

o Use fall-fall or spring-spring evaluation cycles.

Q99. Are preschool, kindergarten, and first grade programs prohibited from
using norm-referenced achievement tests?

A. No. Although the statute clearly exempts programs at these grade levels
from the norm-referenced testing requirements, such testing is not
prohibited. However, Chapter 1 programs serving children in these
grades should examine carefully the appropriateness of any test for
assessing the objectives of the program and the children served. Norm-
referenced tests may not be appropriate for validly and reliably
assessing the performance of young children; such tests should never be
used as the sole measure for decisionmaking.

Q100. In the local annual review process how will progress be measured for
preschool, kindergarten, and first grade Chapter 1 programs?

A. The only consistent basis for assessing effectiveness, as part of the
local annual review protess, is use of the desired outcomes included in
the project application, because preschool, kindergarten, and first
grade programs are excluded from the aggregate performance requirement.

Progress on desired outcomes may be measured by a variety of indicators
such as improved student performance measured by CRTs, improved
attendance, and fewer retentions in grade. Progress on desired outcomes
can be measured with a variety of instruments and procedures such as
developmental checklists, criterion- or norm-referenced tests (as
appropriate), observational scales, teacher ratings, skills mastery
checklists, attendance, aria retention records.

Q101. May Chapter 1 children in preschool, kindergarten, and first grade be
included in the aggregate performance data considered by the LEA as part
of the local annual review?

A. No. LEAs may not include data from children at these grade levels in
aggregations because such data may be unreliable and could lead to
distorted overall results. The evaluation of tl.a progress of these
students should be reviewed separately from grades 2-12 results. The
local annual review should be based on progress toward meeting the early
childhood program's desired outcomes.

Q102. How does the LEA review aggregate scores in a K-2 program? If only
second grade has test scores and does not show progress, must the LEA
develop a program improvement plan for the entire schoolt

A. Regardless of how performance is assessed in kindergarten and first
grade, failure to show an NCE gain greater than zera in second grade
would initiate program improvement requirements, since the second grade
scores constitute the entire aggregate performance measure in this case.
lf, under the'e circumstances, credible evidence showed that the program
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was successful in kindergarten and first grade, the program improvement

plan would obviously focus on the second grade component.

Limited English Proficient Students

Q103. Must LEAs evaluate basic Chapter 1 reading, mathematics, and language
arts programs that serve LEP students?

A. Basic programs with some LEP students must follow all the regular
evaluation requirements, including reporting aggregated performance

data.

Q104. How may an LEA evaluate the performance of LEP children in Chapter 1

projects?

A. If the students were selected for participation on the basis of test
scores on a nationally normed (or equated) test, the students' pre-tect
and post-test scores should be included in the aggregate performance
measure. If studLnts were selected on other measures, then evaluation
should be based on desired outcomes.

Students in Schoolwide Projects

LEAs operating schoolwide 7rojects must conduct evaluations and local annual
reviews in the same manner as other projects. In addition, there are special
accountability standards for schoolwide projects that must he met in order to

continue the projects. The accountability requirements can be fulfilled using
information collected for evaluations and annual reviews. The Act and
regulations stress that achievement data must be collected annually for each
school participating in a schoolwide project.

Q105. What are the accountability standards that apply to schoolwide
projects?

A. In order for a school to continue as a schoolwide project, the LEA must
demonstrate that after three years the achievement gains of educational-
ly deprived children in the schoolwide project exceed the average gains
of comparable Chapter 1 students in the LEA as a whole, or comparable
Chapter 1 students in the same school for the three years prior to the
implementation of the schoolwide project.

These standards are in addition to, And not in place of, the program
improvement requirements applicable to all Chapter 1 projects.

Q106. Do the same accountability standards apply to secondary schools?

A. No. For a secondary school, if a,"-ievement levels do not decline when
compared to achievement levels of comparable Chapter 1 students in the
LEA as a whole, or comparable students in the same school from the
previous three-year period, the schoolwide project may continue if the
school also demonstrates lower dropout rates, increased retention rates,

or increased graduation rates. It is not required that achievement
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gains exceed previous achievement gains in order to continue a secondary
schoolwide project.

Q107. Must all students in a schoolwide Chapter 1 project be included in the
evaluation of that project?

A. No. Only the performance results of the educationally deprived children
who were counted for funding level determinations for the schoolwide
project are included. The local annual review should also be based on
this group of students.

Q108. For making the accountability comparison to continue schoolwide
projects, which students constitute the comparable group?

A. The comparable group consists of either:

o All Chapter 1 students served in the rest of the LEA in the same
grades served by the schoolwide project school, or

o All Chapter 1 students served in the schoolwide project school
during the three years prior to the schoolwide project.

For example, if accountability comparisons are made with Chapter 1
students served in the rest of the LEA and these students were all in
grades 3 through 6, then all students in the schoolwide project in
grades 3 through 6 who meet the selection criteria for Chapter 1 in the
LEA would be included in the accountability comparison.
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State Evaluation and Reporting Requirements

Like the LEA, the SEA has a responsibility for evaluating the effectiveness of
its Chapter 1 programs. The SEA is required to submit to the Secretary an
Annual Performance Report that summarizes the information provided to it by
its LEAs. In addition, the SEA must, at least every two years, prepare and
submit to the Secretary, following national standards, aggregated achievezent
data received from LEAs.

Ql. What are the basic State evaluation requirements for Chapter 1?

A. To meet its Chapter 1 evaluation requirements, an SEA must do the
following:

o Conduct evaluations at least every two years.

o Base its evaluation on local evaluation data of Chapter 1
programs.

o Inform LEAs in advance about the evaluation data needed and how
they will be collected.

o Submit the results of its evalue-Aon to the Secretal:y.

o Make public the results of the evaluation.

Q2. What reports must an SEA submit to the Secretary?

A. An SEA must submit an Annual Pxiormance Report that contains specific
demographic data (e.g., race, age. gender, number of children with
handicapping conditions) for children participating in Chapter 1
programs in the State.

An SEA must submit aggregated achievement data received from its LEAs to
the Secretary at least every two years. Some SEAs collect aggregated
achievement data annually from their LEAs. In these cases, the SEA is
encouraged to submit those data to the Secretary annually.

Q3. What is the common reporting scale established by the Secretary for SEA
evaluation reports?

A. The common reporting scale established by the Secretary is currently the
NCE.

Q4. May an SEA exclude an MA's out-of-level test results from the report to
the Secretary?

A. No. Since out-of-level testing is generally employed to improve the
validity of test scores, there is no valid reason for excluding these
results.
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Q5. May a State implement a sampling plan for collecting and reporting
evaluation information from its LEAs for aggregated achievement data to
be reported to the Secretary?

A. Yes. An SEA may use a sampling plan in its evaluation of Chapter 1
programs. The proposed sampling plan must be submitted to the Secretary
for approval, prior to being implemented. The samplIng plan must be
designed to ensure that reliable and representative data for the LEAs in
the State will be provided in any school year.

Q6. How often must the SEA's sampling plan be reviewed?

A. The sampling plan must be reviewed at least once every three years to
ensure that it i3 providing reliable and representative data.

Q7. What snould an SEa do if changes in its sampling plan become necessary?

A. If the sampling plan requires changes, the SEA must submit the new plan
to the Secretary for approval prior to implementation.

Q8. Is guidance available for SEAs desiring to develop a sampling plan for
collecting and reporting evaluation information from its LEAs?

A. Yes. A document entitled "Guidance for Developing a Plan to Sample
Local Chapter 1 Programs for State Chapter 1 Evaluations" provides
detailed guidance in this area and is available from the office of
Compensatory Education Programs, U.S. Department of Education.
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PROGRAM rMPROVEMENT

Statutory RequIrements

Sections 1012(b), 1020, and 1021 of Chapter 1 of 7itle I, ESEA

Regulatory Requirements

Sections 200.6, 200.20, 200.37-200.38, and 200.80-200.89

Introduction

Program improvement requirements are divided into two areas--school program
improvement and student program improvement--and include activities by both
LEAs and SEAs. Basically, an LEA must (1) establish desired outcomes in its
application and define substantial progress toward meeting those outcomes;
(2) make certain decisions regarding aggregate performance; and (3) review
annually its Chapter 1 program to determine if it has succeeded in raising
achievement levels of students, aggregated by school, and is making
substantial progress toward meeting the desired outcomes, in terms of basic
and more advanced skills all children are expected to master, that the LEA has
included in its application. In the case of school improvement, if the review
shows that, in the aggregate, Chapter 1 participants in a school ha%_ not met
either or both of the two criteria, the LEA must develop a plan to improve the
Chapter 1 program. If after this plan is in operation for a full school year,
the school stin is unable to meet either the aggregate performance or
substantial progress toward desired outcomes criteria, the LEA and SEA must
jointly develop a plan to improve the Chapter 1 program, and must annually
review and modify the plan until the two criteria are met.

In the case of an individual stddent who fails to show gains in achievement or
to make substantial progress toward meeting desired outcomes, the LEA must
first review each student's Chapter 1 program to see if changes are needed.
If a student does not show gain or make progress for two consecutive years,
the LEA must conduct a thorough assessment of the child's needs and make
necessary modifications to the Chapter 1 project.

LEA Responsibilities--School Improvememt

Ql. What are the general LEA responsibilities for school program
improvement?

A. An LEA must assess whether Cliapter 1 children in each school as a whole
are showing improvement. If not, the LEA is required to take action

until improvement is shown. If Chapter 1 childrea in the aggregate do
not show improvement as measured by the national standards in §§200.80-
200.89 or make substantial progress toward meeting desired outcomes in
terms of the basic and more advanced skills all children are expected to
master, the LEA, in cooperation with the school, must develop and
implement a plan to improve the Chapter 1 project in that school. If

after one full school year of operation that plan is nct successful, the
LEA and the SEA must jointly develop a plan for program improvement in
that school and continue teviewing and revising that plan until the
improved performance of Chapter 1 children in the school in the
aggregate is sustained over a period of more than 12 months.
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Q2. What factors should LEAs consider in establishing desired outcomes and
measuring progress toward meeting them?

A. The AcZ and the Conference Report accompanying it make clear that
Congress' intent is that desired outcomes be expressed in terms of basic
and more advanced skills all children are expected to master.
For desired outcomes such as those to be measured by performance on
State or local CRTs, desired outcomes for Chapter 1 students should be
commensurate with those for other children in the State or LEA. If the
State sets mastery goals for its test, then, consistent with the
purposes of the Act, those goals also apply to the Chapter 1 children.
If an LEA has established a set of skills it expects children to attain
at various points in their education, such as the end of third grade,
then these skills are the appropriate desired outcomes for Chapter 1
children.

Q3. Must an LEA state its desired outcomes in terms of both basic and more
advanced skills?

A. Yes. Section 1012(b) of Chapter 1 requires that the application contain
desired outcomes "in terms of basic and more advanced skills all
children are expected to master...." Certain desired outcomes, such as
raising scores on CRTs, may measure progress toward basic and more
advanced skills at the same time if the CRT addresses both areas. In
those instances, while it would be helpful to differentiate progress
separately for both b,reas, it may not be possible to do so and is not
required.

Q4. Wha 1 some examples of desired outcomes and substantial progress
towa. i meeting them?

A. As stated in §200.6 of the regulations, desired outcomes are the goals
an LEA sets to help Chapter 1 children succeed in the regular school
program, attain grade level proficiency, and improve achievement in
basic and more advanced skills. These goals may be based on any outcome
the LEA identifies, provided it measures success in one of the three
areas included above. At a minimum, the outcomes must be stated in
terms of aggregate performance; however, LEAs are strongly encouraged to
develop other desired outcomes specifically related to their Chapter 1
programs. Aggregate performance alone may not portray a full picturc of
the effectiveness of Chapter 1; additional desired outcomes can help
complete that picture.

In developing desired outcomes for the project to be included in the
LEA's application to the State, the LEA may wish to specify what it
hopes to nchieve during the project period. For three-year
applications, it would be appropriate for the LEA to state what it hopes
to achieve for the entire project period. It may state how far along it
expects to be at the end of each year--i.e., what would constitute
substantial progress each year toward meeting its three-year desired
outcome.
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Following are some illustrations of how this may be stated:

1. The LEA has specified skills, in terms of both basic and more
advanced skills, it expects all children to attain at the end of
grades 3, 4, and 5. At present, some percent of children in
Chapter 1 fail to attain the LEA's stated skill level. During the
three-year project period, the LEA establishes a desired outcome
that Chapter 1 caildren will attain the appropriate skill level in
each grade. At the conclusion of the first year, 70 percent of
the Chapter 1 children will achieve the expected skill level; at
the end of the second year, 80 percent will attain the level; and
at the end of the third year, all Chapter 1 children in grades 3,
4, and 5 will attain the expected level.

2. The LEA specifies skills that are appropriately measured by
standardized tests. The LEA will measure progress as follows:
children participating in the project for three years will show an
average gain of 8 NCEs in both basic and more advanced skills;
those in the project for a year will show an average gain of 2
NCEs in each area; those in the project for two years will show an
average gain of 5 NCEs both in basic and more advanced skills.
Substantial progress will be measured by determining if, for each
year, children attain the gains specified.

3. The LEA specifies skills included in a State competency test as a
desired outcome for Chapter 1 children. The LEA will measure
progress as follows: over the three-year period, rates fc
successful passage of the State minimum competency test by
Chapter 1 children, in grades in which the test is given, will
increase from the current level of 60 percent to 70 percent.
Substantial progress for the first year will be an increase to 62
percent, for the second year an increase to 64 percent.

4. Retention in grade indicates failure to attain mastery of basic
and more advanced skills expected of all children. Therefore, the
LEA will measure progress as follows: over the three-year period,
the percentage of children retained in grade will decrease from
the current level of 15 percent to 8 percent. Substantia,
progress for the first year will be a reduction to 12 percent, for
the second year to a reduction of 10 percent.

5. Dropout rates are indicators of students' failure to achieve in
basic and more advanced skills. The LEA will measure progress as
follows: an LEA's current dropout rate is 40 percent. It sets a
desired outcome to reduce the rate to 30 percent over a three-year
period. Substantial progress will be reduction to 37 percent at
the end of the first year and 34 percent at the end of the second
year.

In these examples, substantial pLogress has been given for each desired
outcome; LEAs may, however, measure substantial progress in other ways,
such as successfully meeting goals in some of their desired outcomes;
meeting goals in certain grade levels; or meeting goals in a percentage
of the grade levels included in the pro:ject.
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Q5. What is a local annual review?

A. The local annual review (§200.38(a)) is a process whereby the LEA
determines the effectiveness of the Chapier 1 project in each project
school in terms of aggregate performance and desired outcomes stated in
the LEA application.

The result of the local annual revie' at a minimum is a list of project
schools that showed ro improvement or a decline in aggregate performance
or that did not make substantial progress toward meeting the LEA's
desired outcomes.

The LEA must make the results of the review available to teachers,
parents of Chapter 1 students, and other appropriate parties, including
principals of schools attended by Chapter 1 children.

Q6.. In addition to examining the effectiveness of the Chapter 1 program in
terms of aggregate performance and desired outcomes, what other require-
ments for school improvement are part of the local annual review
process?

A. The local annual review must also determine if improved performance for
those Chapter 1 schools implementing a joint school improvement plan has
been sustained for a period of more than 12 months (§200.38(b)(6)(iv)
(C)). The results of the annual review must be used to improve the
LEA's Chapter 1 program.

Q7. Must an LEA take into account success of Chapter 1 children in the
regular school program in its annual review to determine if program
improvement is needed?

A. Section 200.35(a)(1)(ii) requires an LEA to review Chapter 1 children's
progress in the regular school program as part of its evaluation, but
the LEA is not specifically required to do so in its annual review under
§200.38(a). However, LEAs may include success in the regular program as
a desired outcome for the project, in which case failure to make
substantial progress toward meeting it would place that school in
program improvement. Since success in the regular program is a specific
purpose of Chapter 1 included in section 1001(b) of the Act, stating
desired outcomes in terms of success in the regular program is
appropriate and LEAs are encouraged to do so.

(18. Who must participate in the local annual review?

A. A local annual review must be done for each Chapter 1 project school.
The statute and regulations do not specify who must be included in the
review process. It may be possible that the local annual review c,uld
be conducted by only the Chapter 1 director or a designated individual
in a school. The best practice, however, would be to involve a number
of parties from the school who are concerned about the effectiveness of
the Chapter 1 program. These could include the building principal,
regular classroom teachers, Chapter 1 teachers, members of the school or
district improvement team, and Chapter 1 parents.

Q9. What timelines apply to the local annual review process?
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A. The local annual review process must be completed in time to make
necessary school program improvement decisions, and before the SEA
requires LEA data for the Annual Performance Report.

Q10. Mac should the performance of Chapter 1 students enrolled in private
schools be included in the local annual review?

A. If the instructional approaches and service delivery systems for public
and private school children are substantially the same, the LEA should
review the effectiveness of the Chapter 1 project in improving the
performance of all participants--public and private school children.
Results for children enrolled in private schools should be included with
the results for participants in the public schools that private school
children would have attended if they were not enrolled in private
schools.

On the other hand, if the approaches and delivery systems for private
schcol children are different from those for the public school children,
the LEA should review the progress of public and private school children
separately. If the services for children enrolled in private schools
are the same for all private school children, the LEA may review the
progress of these children as if they were all in one school.

Q11. What factors must be considered in determining whether a school is in
need of program improvement Activities?

A. There are two factors that must be con.idered:

1. No improvement or a decline in aggregate performance, in basic and
more advanced skills, as measured by the national standards
described in H200.80-200.89 of the regulations. A school must
begin program improvement activities if it fails to show gains in
aggregate performance, in either basic or more advanced skills,
measured in terms of NrEs.

2. Failure to make substantial progress toward meeting the desired
outcomes the LEA has included in its application.

Q12 Are achievement data aggregated for school improvement purposes by
subject area across grade levels, or across schools?

A. Program improvement requirements are focused at the school building
level. Therefore, achievement data are to be aggregated by subject area
for all grades. For program improvement purposes the achievement data
are not aggregated for more than one school.

QI3 May Chapter 1 children in preschool, kindergarten, and first grade be
included in the aggregate performance data considered by the LEA as part
of the local annual review?

A. No. LEAs may not include data from children at these grade levels in
determining aggregate performance because such data may be unreliable
and could lead to distorted overall results. The evaluation of the
progress of these students must be reviewed separately from grades 2-12
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results. The review must be based on substantial progress toward
meeting the LEA's desired outcomes.

Q14. Must data from an annual testing cycle be the basis for determining no
improvement or a decline in aggregate performance?

A. Yes. The minimum standard is a positive NCE gain measured on an annual
testing cycle (spring-spring or fall-fall).

Q15. May an LEA use "confidence intervals" or "error bands" in making
determinations about which schools must undergo program improvement
activities?

A. No. Although thesc e. analytic tools are useful for understanding and
interpreting results of evaluations, they may not be use. for making
decisions about whether schools are in need of program improvement. The
following example points out some of the problems associated with this
issue:

A school building has an aggregate mean gain score for its
predominant Chapter 1 program (reading) of -1 NCE with an error band
of +/-3 NCEs. Looking at the mean only, this school would be
identified for program improvement activities. In an effort to
avoid program improvement, an LEA may argue that the error band
indicates that the true score lies between +2 NCEs and -4 NCEs, and
that since the top end of the range is above the statutorily re-
quired minimum, program improvement is not needed. However. there
is an eaual likelihood that the true score is as low as -4 NCEs
Therefore, although IyIstohelp,smauseerrorbarlterPretdata
selection of schools for program improvement activities must be
based on simple means or medians.

Q16. If a school has a very small number of Chapter 1 students and is
concerned that the scores of a few students may skew the mean NCE gain
for the school, what alternatives are available?

A. If an LEA feels that using the mean NCE gain to determine the effec-
tiveness of the Chapter 1 program in its schools might not be
appropriate because of the possible influence of extreme scores, then
that LEA may use the median score in place of the mean. However, the
same choice of the mean or median score must be made for all the LEA's
Chapter 1 schools.

When reporting Chapter 1 LEA evaluation results to the SEA, the LEA must
still use the mean for aggregation and reporting purposes.

Q17. Does the use of the median as opposed to the mean have advantages in
other than small schools?

Yes. Medians have properties that may make them desirable in various
settings. They greatly diminish the influence of extreme scores even in
larger samples. Results based on medians are also intuitively easy to
understand and explain. One can simply state that half the students
performed above (or below) a certain level. For program improvement
purposes, it would be easy to determine, based on the median, that half

154

153



of the students in a school did (or did not) benefit from the program,
i.e., showed a gain greater than zero.

Q18. What is the Department's position on use of the median?

A. The Department endorses the use of the median for program improvement
(but not reporting) purposes. However, the LEA must use them uniformly
in all its Chapter 1 buildings. The LEA may not use medians or means
selectively in individual schools to avoid program improvement.

Q19. Must both basic and more advanced skills be reviewed to determine
whether schools have met aggregate performance standards in the local
annual review?

A. Yes. Aggregate performance must be determined for basic and more
advanced skills and both ereas must be included in the local annual
review. Any school showing no improvement or a decline in the aggregate
performance of participating children for a 12-month period, in either
type of skill, must be identified as needing program improvement.

Q19a. Must aggregate achievement performance be determined in basic and more
advanced skills in all Chapter 1 subject areas in the school?

A. Not necessarily. The LEA need consider only the area of primary focus
of its Chapter 1 program in measuring aggregate performance gains. If
two or more subject areas are equally addressed, however, it must
measure aggregate achievement performance in all of them.

Q20. May States or LEAs set different expected desired outcomes, in terms of
achievement gains for schools or students, depending on their pre-test
scoresT

A. Section 1012(b) of Chapter 1 requires LEAs to describe their desired
outcomes "in terms of basic and more advanced skills all children are
expected to master." In discussing the phrase, the Conference Report
states it means the proiect sets "academic expectations not substan-
tially different from those expected for other students of the same age
or at the same grade level" (Conf. Rept 100-567, 100th Cong., 2nd Sess.,
April 13, 1988, p. 322). Therefore, the final desired outcomes should
not vary among students or among schools. In seeking to achieve these
outcomes, LEAs LI.L-io consider what differing resources and approaches
are appropriate for different Chapter 1 children and Chapter 1 schools.

Q21. What is the relationship between desired outcomes and aggregate perfor-
mance with respect to program improvement requirements?

A. There are several provisions that must be *aken into consideration in
determining whether a school is in need of program improvement. First,

under section 1021(b) of the Act, either failure to make substantial
progress toward meeting desired outcomes or failure to demonstrate a
gain in aggregate performance would identify a school as in need of
program impro,,emenr. Second, under sections 1012(b) and 1019 of the
Act, both desired outcomes and aggregate pertormance must be measured in
terms of basic and more advanced skills. Finally, under section
1012(b), desired outcome for each area of instruction must be included
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in an LEA's application. Thus, a failure to make substantial progress
toward meeting desired outcomes or to gain skills in each instructional
area potentially could result in a school being required to develop a
program improvement plan.

The regulations permit an LEA the option to consolidate, to a certain
extent, these indicatcrs of t ed for program improvement. First,
§200.38(b)(2) permits an LEA to determine the aggregate performance of a
school in only the instru:tional area that is the primary focus of the
Chapter 1 program in that school. Thus, in school A, if 75 percent of
the children receive reading and only 25 percent receive mathematics,
the LEA could determine aggregate performance--in basic and more
advanced skills--in just reading. However, if the Chapter 1 program in
school B provides services in reading and mathematics with relatively
equal emphasis, the LEA would have to determine aggregate performance--
in basic and more advanced skills--in both instructional areas.

As stated above, the LEA must also have desired outcomes, expressed in
basic and more advanced skills, for each instructional area. Section
200.6(c) of the regulations permits an LEA, if it chooses, to express
desired outcomes in terms.of only aggregate performance. Under this
option, an LEA could determine whether school B above needs program
improvement on the basis of aggregate performance, in basic and more
advanced skills, in reading and mathematics. Of course, the LEA could
also establish--indeed, is encouraged to establish--other desired
outcomes that exceed the minimum gains required for aggregate
performance or that are measured by other indicators, such as CRTs, to
achieve a more complete picture of the success of the Chapter 1 program
in that school.

For school A in the example above, the LEA expresses its desired
outcomes for reading in terms of aggregate performance. Obviously, the
LEA could also express desired outcomes for reading through other
appropriate indicators. If the LEA selects the option in §200.38(b)(2),
it would not have aggregate performance results for school A in mathe-
matics. Thus, because it must have desired outcomes for each
instructional area, the LEA could express its outcomes for mathematics
in other terms, such as CRTs. It could also use aggregate performance
in mathematics. Howe r it chooses to act, the LEA must measure its
substantial progress toward meeting desired outcomes in each instruc-
tional area to determine if a school is in need of program improvement.

Q22. May an LEA ignore an instructional area that is not primary focus in
identifying schools in need of program improvement?

A. No. The LEA must determine if progress is being made in all
instructional areas in its Chapter I program. If the LEA exercises the
option to determine aggregate performance in only the instructional area
that is the primary focus of the Chapter I program, the LEA must still
determine that the school has made substantial progress toward meeting
the desired outcomes for other instructional areas. If the LEA has
established desired outcomes for the instructional area that is a
secondary focus other than aggregate performance, it must assess whether
the project has made substantial progress toward the stated desired
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outcomes. If substantial progress is not made, a school must be
identified for program improvement.

In the case of an LEA that has expressed its desired outcomes only in
terms of aggregate performance, the LEA must use aggregate performance
for a secondary focus area because there are no other desired outcomes
to use to determine the success of the project. Therefore, notwith-
standing the option to use aggregate performance for only the
instructional area of primary focus, the LEA in this case must also use
aggregate performance for the instructional area that is a secondary
focus.

Q23. If a student receives services in more than one Chapter 1 school in an
LEA during the year, for which school should that student's achievement
gains aggregated for the local annual review?

A. The child's achievement scores should be included in the annual review
for the school that provided rhe longest period of service to that
child.

Q24. How aire aggregate performance scores used with respect to program

improvement?

A. No gain or a decline in aggregate performance scores in the subject that
is the primary focus of the Chapter I program. measured according to the
national standards for evaluation, causes a school to be identified for
program improvement. If reading or mathematics is the primary focus,
aggregate performance must be measured for both basic and more advanced
skills, and no gain or a decline in either identifies a school as
needing program improvement. If a language arts test is used to measure
aggregate performance, only the total score that test produces is used,
since there is no subtest score to measure more advanced skills.

Q25. What is meant by no gain or a decline in aggregate achievement?

A. In terms of NCEs, no change or a loss in NCEs

Q26. If an LEA uses a norm-referenced language arts test that does not
provide measurement of more advanced skills to measure aggregate
performance, must it establish desired outcomes to measure performance
in more advanced skills in language arts?

A. Yes, but the outcomes need not he expressed in terms that may be
converted to NCEs.

Q27. Suppose a K-4 school expresses its desired outcomes in terms of
aggregate performance for grades 2-4, and uses another outcome for
children in grades K-1. Although the aggregate performance scores for
children in grades 2-4 show a decline, the children in grades K-I make
substantial progress toward meeting desired outcomes. Must the school
be identified for program improvement?

A. Yes, but it may limit its plan to grades 2-4.
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Q28. May an LEA establish a minimum amount of participation in the project a
child must have in order to be included in aggregate performance?

A. All children who were enrolled in the project for the entire year must
be included, even if, during the year. some of those children did not
attend or participate in some of the Chapter 1 project. However,
children who enter the project well into the school year or leave well
befote the school year ends need not be included, even if the LEA has
pre- and post-test scores on them.

Q29. When may an LEA apply for program improvement assistance available under
section 1405?

A. As soon as tt has identified a school or schools in need of program
improvement. States should establish procedures to provide assistance
to LEAs.

Q30. Must an LEA submit any plans for schools needing program improvement to
the SEA for review and approval?

A. Section 1021(b)(1)(B) requires only that the LEA submit the plan to the
SEA but does not require that the SEA approve the plan. The SEA may,
however, comment on the plan and provide assistance to the LEA.

Q31. Do school improvement plans have to address each school, including
schoolwide project schools, separately?

A. Yes. These plans are school-based and established for eact school
identified for program improvement. They must be developea in
coordination with staff at the school. This may likely result in
different approaches, different costs, and different Chapter 1 projects
among an LEA's schools.

Q32. May an SEA rather than the LEA identify schools as needing program
improvement?

A. If an SEA has information on schools the_ indicates a need for program
improvement, it may and should share that information with the LEA.
Actual identification for the initial plan, however, is done by the LEA.

Q33. If a school has been identified as being in need of program improvement,
may it focus its Chapter 1 program on improving the er-lre education
program at that school?

A. Except in the case of a schoolwide project, Chapter 1 funds may be used
only to provide supplemental services to Chapter 1 participating
children and nut for gereral school improvement. The Chapter 1 project
in a school should go hand-in-hand with local and State-suppor*ed
activities to improve the school's general instructional program. For
instance, a change in approach or materials in the basic reading program
of the school should be accompanied by revisions to the Chapter 1
reading activities so that those activities will be more likely to
assist Chapter 1 students succeed in the regular instructional program
of the school.
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04. What action may an SEA take if an LEA fails to develop or implement a
required school improvement plan?

A. Section 1021(b) of Chapter 1 requires that, for schools identified as
being in need of program improvement, an LEA shall develop and implement
in coordination with such school a plan for program improvement, and
requires that the plan be submitted to the SEA. As with other
requirements, the SEA is responsible for ensuring LEA compliance with
this provision. Failure by an LEA to comply would compel the State to
implement appropriate enforcement mechanisms.

Q35. If an LEA determines that a school needs program improvement and decides
to implement a schoolwide project in that school, may the schoolwide
project plan serve as the program improvement plan?

A. Yes, provided the process used in developing the schoolwide project plan
msets the requirements of §200.38.

Q36 Are local conditions restricted to only those described in the statute
and regulations?

A. Yes. Section 1021(e) includes only five specific conditions. There are
no other local conditions that may be considered.

Q37 How are local conditions to be used during the program improvement
process?

A. As stated in §200.38(c) of the regulations, local conditions are to be
considered throughout the program improvement process. This is
especially true of tha conditions contained in §200.38(c)(1)(i-iii).
For instance, an LEA knows prior to starting its Chapter 1 project that,
in two of its schools, there is a higher degree of educational
deprivation than in other Chapter 1 schools. In allocating resources to
those schools, it should take that local condition into account. Should
the IL.7A not do so, and subsequently determine that the school failed to
show improvement, it may not use that local condition to excuse that
school from program improvement. On the other hand, if, during the
school year, changes occur in a school rhat could not be foreseen, such
as a large increase in mobility, then, in determining whether program
improvement is needed, the LEA may take that local condition into
account.

Q38. As a result of an approved equating study, an LEA is using a State
assessment test at grades 4, 6, and 8 and a different commercial test at
grades 3, 5, and 7 to evaluate its Chapter 1 reading project. The
results show large gains in one grade followed by large losses for the
next grade. After careful review of the results, the LEA determined
that these data are invalid due to the use of a different test each year
although they appeared to equate adequately. May the LEA claim a local
condition to invalidate the results?

A. Yes buc this may only be done once. Equating studies provide only
estimates of what results would have been had the equated test been used
for the "second score." Where actual experience using equated tests
show that results are invalid or unreliable, the use of the equated
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tests must be discontinued by all districts in the State that are using
them.

Q39 In allocating resources to schools, either initially or subsequent to
implementation of a program improvement plan, may an LEA allocate
different amounts per child to different schools?

A. Yes. In allocating resources to schools, §200.33(a) requires LEAs to
take into account the number of eligible students, their educational
needs, and the extent of educational deprivation of children in each
school. Further, §200.38(c)(2) requires LEAs to take into account local
conditions in allocating resources to its Chapter 1 schools. Finally,
in implementing program improvement plans, LEAs should provide resources
to sThools based on the cost of these plans.

Q40. Should the scores of LEP children be aggregated with scores of other
children to determine aggregate performance?

A. If the student was, in the opinion of the LEA, sufficiently proficient
in English to have had a valid measure of educational deprivation
determined by a standardized pre-test, then that student's post-test
score, and the gain, should be included in the school aggregation. If

the student, however, was determined to be educationally deprived based
on other methods, the scores should not be included.

Q41. Must an LEA es olish desired outcomes for LEP children whose
achievement cannot be validly measured by standardiz-A test scores?

A. Yes.

Q42. When should an LEA begin to plan and implement program improvement
activities in a school?

A. As soon as the school has been identified as being in need of
improvement. While the regulations require that full implementation of
the plan take place no later than the beginning of the second school
year following the year during which the school did not show improvement
or meet its desired outcomes, this is the outside time limit for full
implementation. Only when the plan includes a major redirection of the
program--tor instance, from a pull-out project to a schoolwide project--
should the maximum time be used. In most insLances, plans should be put
in place &ring the year immediately following the one upon which _ne
need for improvement was determinedif not at the beginning, then
during the school year. If full implementation is not possible,
portions of the plan should be put in place. When a local plan is
implemented during the school year, rather than at the year's beginning,
the success of the plan is measured on the basis of infocmation gathered
during the subsequent year. Therefore, the success of the iocal plan is
determined after the plan has been implemented for an entire school
year.

Q43. How will districts on a fall-to-fall testing cycle fit into the
timeline?
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A. Clearly these LEAs will have more difficulty in implementing program
improvement plans, since information identifying schools in need will
not be available until after the school year has begun. Nevertheless,

these LEAs must implement portions of plans during that first year,
whenever possible, and must fully implement plans during the subsequent

school year.

Q44. On the basis of a post-test in sprivg, an LEA determines a school is in
need of program improvement. The plen the school and the LEA develops
provides additional materials and supllies to the school and is
implemented the following fall. If the school does not show gains
during that year, must the LEA and SEA demelop a joint plan for it?

A. Yes.

Q45. If there are "10 or fewer" students in the Chapter 1 program in a school
during the program year, does a program improvement plan need to be
developed?

A. No. Schools that serve 10 or fewer Chapter 1 students during the entire
school year are exempt from developing a school improvement plan.
However, the LEA must conduct a local annual review for such schools
and, under student program improvement requirements, identify individual
students who fail to demonstrate improvement or substaltial progress.

Q46. If a school has provided a full year's service to more than 10 students
but has both_nre- and_nost-test scores on fewer than 10, is ays school
exempt from developing a program improvement plan?

A. No. The only exemption from having to develop a program improvement
plan is for a school that served 10 or fewer students in the Chapter 1

program for the entire school year.

Q47. May improvement plans be developed for one grade or one subject area if
that is the only area that shows a loss?

A. Yes. Improvement plans are developed for individual schools, but those
plans need not propose changes to the Chapter 1 project for grades or

subject areas in which students are already demonstrating improvement
and substantial progress.

If two subject areas are equally addressed by Chapter 1, failure to show
gain in either of the subject areas will result in identification of a
school for program improvement. Program improvement efforts should
focus on the subject area or areas in which Chapter 1 children fail to
show gain or do not make substantial progress toward desired outcomes.

LEA Responsibilities--Student Program Improvement

Q48. What are an LEA's responsibilities for student program improvement?

A. Students not showing gains in performance or making substantial progress
toward meeting desired outcomes must be identified and revisions to
their Chapter 1 services considered. If after two years these students
still do not gain in performance or make substantial progress, the LEA
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must conduct a thorough assessment of their needs and, where
appropria-e, revise the services to meet those needs. For students in a
school undergoing program improvement activities, those activities may
meet the requirement for student program improvement as well.

Q49. Is the definition of "no improvement or a decline" as it is used in
§200.38(d)(1)(ii) the same for individual students as it is for schools?

A. Yes. Improved performance for students is C.efined in the same manner as
it is for schools--that is, a pre-test to post-test change in NCEs that
is greater than zero.

Q50. When assessing individual student progress, how reliable are the results
of group-administered, nationally normed tests?

A. The standard error of measurement associated with any individual test
score means that judgments made about an individual's performance based
solely on test results may be inaccurate. For this reason, it is
recommended that multiple performance measures (e.g., performance on
classroom assignments and tests, CRTs, in-class performance, progress
through the curriculum, etc.) be considered when planning changes in the
Chapter 1 program to meet the needs oi students who do not demonstrate
improved performance on an achievement test.

Q51. Must an LEA identify students for program improvement who attend schools
that have not been identified as needing program improvement?

A. Yes.

Q52. Does student program improvement apply to students attending private
schools?

A. Yes.

Q53 How can student program improvement be implemented in areas where
student mobility is high?

A. As with school program improvement, in order to determine if student
program improvement is warranted, an LEA must have annual test infor-
mation and measures of success in achieving desired outcomes from the
beginning to the end of a school year. Students who move out of the
district or to schools with no Chapter 1 project need not be identified
for student program improvement. However, childr,In who move from one
Chapter 1 school to another must be followed, and, if their performance
warrants, provided with student program improvement activities.

Q54 How can substantial progress toward desired outcomes be applied to
individual students when progress is measured in terms of percentages of
children attaining specified levels of learning?

A. Those students not reaching the level specified will be identified for
student program improvement. Both school and student centered efforts
should focus on meeting the desired outcome.
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State Responsibilities

Q55. Must the State set standards for program improvement or may it allow
each LEA to do so?

A. Section 200.37(a)(2)(ii) of the regulations requires that the SEA's plan
include the "objective measures and standards the SEA and LEAs will use"
to determine success of the Chapter 1 program, and that the SEA "may
establish standards" that will be included in the plan. Therefore, the

SEA may establish standards or allow its LEAs to do so. In the latter
circumstance, the standards of each LEA become a part of the State's
program improvement plan. Either the SEA or LEAs, in expressing desired

outcomes in terms of aggregate performance, may and are encouraged to
set standards higher than no gain or a decline in aggregate performance
to identify schools in need of program improvement.

Q56. Must 1-1+e State's program improvement plan be approved by the committee

of practitioners?

A. Section 1020(a) of Chapter 1 requires that the State's plan be developed
"in consultation with a committee of practitioners." This does not
require that the committee members, either as a whole or individually,

be in total agreement with the plan. Rather, the requirement envisions
continuous consultation with the committee throughout development of the

plan.

Q57. What should be the timeline for joint SEA/LEA program improvement?

A. While it is possible a maximum of three years could pass between
identification of a school in need of program improvement and
implementation of a joint plan, it should'happen only in those cases.
where the coLplexity of first the LEA plan and then the SEA plan
precludes the more immediate full implementation. LEAs must put in
place as soon as possible those changes that can be made, and implement
the full plan as soon as possible.

Q58. Must an SEA provide assistance to all schools identified as needing a
joint plan or may it target its assistance in some of those schools?

A. It must provide assistance to all schools so identified.

Q59. If no funds are available under section 1405, what is a State required
to do?

A. At a minimum, States must follow the progress of any school identified
as needing program improvement, work with LEAs to develop joint plans
for each school that, after one full year of operation under a locally
developed plan, fails to show gains in aggregate performance or make
substantial progress toward meeting desired outcomes, ard ensure that
program improvement assistance is provided to each school implementing a

joint plan. The State is not required to make funds available or make
assistance available from proviaers other than the SEA.
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Q60. What happens if the SEA and the LEA cannot jointly agree on an SEA/LEA
plan for program improvement?

A. The SEA may refuse to approve that part of the LEA's application or
update, including budgets, related to the school or schools for which no
agreed upon joint program improvement plan exists. LEAs and SEAs should
be aware that such action deprives children of Chapter 1 services
pending final agreement, and should make every effort to avoid this
situation.

Q61. Must the selection of providers of tezhnical assistance to schools
undergoing program improvement be decided prior to an SEA's commitment
of section 1405 funds to provide it?

A. Yes Section 1405 states that parents of participating children, school
staff, the SEA, and the LEA must jointly agree on who shall provide
technical assistance to each school. Since the SEA cannot know in
aivance what providers will be selected, it is unable to commit funds.
SEAs may make plans, however, prior to actual expenditures. For
instance, SEAs may do either or both of the following:

1. Hire program improvement specialists, using Chapter 1 administrative
funds authorized under section 1404, and then charge these persons'
time, as jointly agreed by the parties in section 1405(b)(3) of the
Act, for program improvement activities to the 1405 account.

2. Enter into cost reimbursable agreements with other possible
providers who are selected and perform the duties.

Q62 How does the requirement tc measure sustained effects under.program
improvement (section 1021) relate to the sustained effects requirement
under evaluation (section 1019)?

A. The requirement in section 1019 applies to all LEAs, and either through
sampling or a designed study should yield information about the
Chapter 1 program in the LEA as a whole. It must be done at least once
every three years. Under §200.39(a)(2) of the regulations, the
sustained effects requirement under section 1021 applies to those
schools implementing a joint LEA/SEA school improvement plan and
implements the requirement in section 1021(h) of Chapter 1 that the SEA
and the LEA continue to revise the joint plan until improved performance
"is sustained over a period of more than one year." this requirement
must be met annually.
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STATE ADMINISTRATION

Statutcry Regulrements

Sections 1451, - 34(b), and 1405 of Chapter 1 of Title I, ESEA

gAgu3.Issm_i_tenents

Sections 200.70 and 200.72-200.75

Introduction

The Act sets forth several new provisions under State administration and most

of them are contained in sections 1451, 1404(b), and 1405. Section 1451(a)(1)

of Chapter 1 is implemented by §200.70(a) of the regulations, which provides

that a State has the authority to issue rules, regulations, or policies for

the Chapter 1 LEA program so long as they are consistent with the provisions

of the Chapter 1 statute, regulatious, and other applicable Federal statutes

and regulations. Section 1451(a)(2) of Chapter 1 and §200.70(b) of the
regulations stipulate, however, that State regulations or policies may not be

issued that limit an LEA's decisions affecting Chapter 1 funds regarding grade
levels to be served; basic skill areas to be addressed (such Is reading,
mathematics, or language arts); licensed and certified instructional staff to
be employed; instructional settings, materials, or teaching techniques to be

used; and other essential support services (such as counseling and other pupil

personnel services). These limits do not preempt an SEA's authority to review

and approve an LEA's application, however, or relieve an SEA of its respon-

sibility to ensure compliance with applicable program requirements.

Section 1451(b) of Chapter 1 is implemented by §200.70(e) cc the regulations.
This regulatory provision requires the SEA to convene a State committee of

practitioners to review, before publishing, any major proposed or final rule,

and to ensure that the committee reviews all other nonmajor rules before

publication, but not necessarily in a meeting. Additionally, if a State

issues policies, rather than regulations, that the SEA and LEAs are required

to follow, the State must comply with the same consultation requirements for

issuing rules and regulations.

The only instance in which an SEA may issue a major rule or regulation

relating to the administration or operation of Chapter 1 programs without
consulting the committee of practitioners is in an emergency when time

constraints prevent consultation. However, the committee must be convened to

review the emergency rule or regulation before it is published in final form.

.% limit is now imposed on the percentage of State administration funds that

may be used for indirect costs by statutory and regulatory provisions in

section 1404(b) and §200.72(a)(2), respectively.

Section 1405 of Chapter 1 makes funds available for direct educational
service_ in schools implementing program improvement plans. It requires

parents of participating children, school staff, the LEA, and the SEA to

jointly agree to the selection of technical assistance providers and the best

use of funds. Section 200.72(b) of the regulations implements these statutory

requirements.
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State Regulations--General

Ql. May an SEA limit the percentages proposed in an LEA budget for supplies,
materials, or other categories?

A. No. An SEA does not have Lite authority to impose limitations on
reasonable expenditures to implement an effective program that are
proposed in an LEA's budget and are supported by the LEA's assessment of
the special educational needs of Chapter 1 children.

Q2. May the SEA issue regulations governing an LEA's parental involvement
activities?

A. The SEA may issue regulations concerning parental involvement so long
as the requirements are consistent with Chapter 1 and regulations, but
it does not have the authority to dictate the type of parental
involvement activities that an LEA chooses to conduct. The SEA does
have the authority and the responsibility, however, to review LEA
decisions concerning the use of Chapter 1 funds to ensure compliance
with applicable requirements.

Q3. Must the SEA differentiate between State and Federal requirements?

A. Yes. In accordance with §200.70(d) of the regulations, the SEA must
identify any State-imposed requirement having to do with the administra-
tion and operation of Chapter 1 LEA programs, including those based on
State interprettations of any Federal law, regulation, or guideline, as a
State requirement.

Review By Committee Of Practitioners

Q4. When is an SEA required to convene its committee of practitioners?

A. Before an SEA issues major rules or regulations for the Chapter 1 LEA
program, it is required to convene its State committee of practitioners
to review these rules.

Q5. If State law requires the issuance of proposed rules prior to publishing
the rules in final form, does the committee of practitioners have to be
convened to review both the proposed and final rules?

A. Yes. If the rules are major and State law requires the use of a
proposed and final publication process, the committee of practitioners
must be convened to review both the proposed and final versions of the
rules prior to publication.

Q6. Must the committee of practitioners be convened to review nonmajor rules
and regulations before publication?

A. No. The committee of practitioners must review the nonmajor rules and
regulations, but the committee does not necessarily have to be convened
to conduct this review. Responses may be received in writing or by
telephone, Including conference calls.
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Q7. When a State issues policies (rather than rules or regulations) that the
SEA and LEAs are required to follow, what responsibility does the
committee of practitioners have for reviewing these policies?

A. The State must comply with the same consultation requirements for
taviewing policies that is does for reviewing rules or regulations.
That is, it must convene the committee of practitioners to review all
major policies prior to publication, and ensure that all other nonmajor
policies are reviewed by the committee.

Q8. May an SEA issue a major rule or regulation without consulting the
committee of practitioners?

A. Yes. In an emergency situation when a major rule or regulation must be
issued within a very limited amount of time, the SEA may issue the rule
or regulation without consulting the committee of practitioners.
However, immediately after issuance, the SEA must convene the committee
to review the emergency rule or regulation prior to its publication in
final form.

Q9. Section 200.70(e)(3)(ii) of the regulations requires an LEA majority on
the committee. Which practitioners should be counted as LEA represent-
atives?

A. The Committee of practitioners must include administrators, teachers,
parents, members of local boards of education, and representatives of
private school children. Local administrators, teachers, ann local
board members are generally representative of LEAs and therefore could
be counted appropriate3y as such.

Funds For State Administration

Q10. Is the SEA limited in its use of State administration funds for indirect
cosrs?

A. Yes. Section 1404(b) of Chapter 1 and §200.72(a)(2) of the regulations
limit the amount of State administration funds that may ")e used for
indirect costs to 15 percent.

Flnds For Implementing School Improvement FrOgrams

Q11. May school improvement ru.-.-2.s (section 3405 of Chapter 1) be used to hire
State staff to Ev.sist with cotducting program improvement actiqities?

A. An SEA may use section 1405 fund.; to hire State staff to assist with
program improvement activities if the following requirements are met:

o The LEA, parents, and staff of the school tnat will receive
school improvement services jointly agree that this is a good
use of funds.

o The State staff provide direcr educational services to schools
implementing program improvement plans
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Q12. May section 1405 funds be used for State administration activities?

A. No. Section 200.72(b)(3) of the ragulations specifically states that
section 1405 funds may not be used for State administration. Section
200.72(b)(1) of the regulations restricts the use of these school
improvement funds to direct aduational services in schools implementing
program improvement plans.

Complaint Procedures Of The SEA

Sections 200.73 through 200.75 of the regulations contain complaint procedures
that an SEA must implement.

Q13. What complaiat procedures is an SEA required to have?

A. In accordance with §200.73 of the regulations, an SEA is required to
have written procedures for resolving any complaint that the SEA or an
LEA is in violation of any Federal statute or regulation that applies to
the Chapter 1 LEA program. These written procedures must include
procedures for reviewing an appeal from a decision of an LEA and for
conducting an independent onsita investigation of a complaint if the SEA
determines that an onsite investigation is necessary.

Q14. Are there specific issues that the complaint procedures must address?

A. Yes. At a minimum, the SEN's complaint procedures must include the
following:

o A time limit of 60 calendar days after the SEA receives a
complaint to carry out an independent investigation and to
resolve the complaint.

o An extension of this time limit only if exceptional circum-
stances exist with respect to a particular complaint.

o The rignt to request that the Secretary review the final
decision of the SEA.
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ASSIGNMENT OF PERSONNEL

Statutoir"ents

Section 1453 of Chapter 1 of Title I, ESEA

Regulatory Requirements

Sections 200.39 and 200.71

Introduction

Section 1453(a) of Chapter 1 provides that public school personnel who are

paid entirely with Chapter 1 funds may be assigned limited supervisory duties

that are assigned to similarly situated personnel not paid with Chapter 1

funds. Such duties need not be limited to classroom instruction or to the

benefit of children participating in the Chapter 1 program. Under §200.39 of

the regulations the amount of time spent on supervisory duties may not exceed

the least of- the proportion of time that similarly situated non-Chapter 1

personnel at the same school site spend performing these duties; one period

per day; or sixty minutes per day. The amount of time spent on supervisory

duties may be calculated on a daily, weekly, monthly, or annual basis.

Allowable supervisory duties may include, but are not limited to, such

activities as supervision of halls, playgrounds, lunchrooms, study halls, bus

loading and unloading, and homerooms; participation as a member of a scheol or

district curticulum committee; and participation in the selection of regular

curriculum materials and supplies.

Section 200.71 of the regulations and section 1453(b) of Chapter I authorize

SEAs to use Chapter 1 funds to pay a portion of the salary cos.ts of employees

who are assigned administrative, training, and technical assistance respon-

sibilities for Chapter 1 and special State programs. Except as discussed

below, these salary costs must be supported by appropriate time distribution

records that reflct the actual amount of time spent by each employee and

costs must be charged on a basis of the employee's time distribution records.

If an employee is assigned responsibilities that jointly benefit a State

program and Chapter 1 programs, and the actual time spent for each program

cannot be determined, §200.71(c) of the regulations provides that costs may be

charged to the programs on a basis other than the actual time spent on each of

the programs, provided charges are equitably distributed among funding

sources. (See example under §200.71(c) of the regulations.)

Ql. Who are "similarly situated" personnel?

A. The definition of "similarly situated" personnel may vary depe .ding on

the duties to be assigned. For example, if the duty is lunchroom

supervision, it may be appropriate to consider all instructional

personnel--teachers and aides--as "similarly situated." In a school

that has only Chapter 1-paid aides and regular classroom teachers are

assigned lunchroom supervision duties, Chapter 1-paid aides could be

considered as "similarly situated" and assigned to lunchroom supervision
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on the same basis as regular classroom teachers. On the other hard, if
in this same school teachers are not assigned to lunchroom supervision,
Chapter 1 aides could not be assigned to these duties because there are
no "similarly situated."

In defining "similarly situated," it is imrortant that the LEA remember
the purpose of this provision: to permit (napter 1 staff to share in
certain responsibilities to alleviate the ill will sometimes created by
the former prohibition against Title I staff assuming non-Title I
duties. See H.R. Rept. No. 1137, 95th Cong., 2d Sess. 37 (1978). It is
not to devise ways to use only Chapter 1 personnel to carry out the
supervisory responsibilities in a school. Accordingly, an LEA should
ensure that Chapter 1 personnel do not carry a disproportionate share of
the load. Moreover, the Chapter 1 program may not be harmed by the use
of Chaeter 1 personnel for supervisory duties.

Q2. May "supervisory duties" include instructional duties?

A. Yes. Both section 1453(a) of Chapter 1 and §200.39(a) of the regula-
tions make specific reference to limited supervisory duties that "need
not be limited to classroom instruction." Thus, supervisory duties may
include both instructional and noninstructional responsibilities.

Q3. May Chapter 1 staff be assigned supervisory duties if there are no
"similarly situated" non-Chapter 1 personnel at the same school site who
perform the duties?

A. No. Section 200.39(a)(1) of the regulations restricts the assignment of
supervisory duties to Chapter 1 staff only when there are similarly
situated non-Chapter 1 staff at the same school site who are assigned
the duties.

Q4. May Chapter 1 aides or teachers be assigned to supervise in-school
suspension or detention classes?

A. Yes, if similarly situated personnel at the school site who are not paid
with Chapter 1 funds are assigned these duties, and the time
spent by Chapter 1 personnel on these duties does not exceed the limits
specified in the regulations.

Q5. Is placement on an LEA's pay scale or salary schedule that reflects
different levels of training sufficient to determine who is similarly
situated?

A. No. Determining who is similarly situated must be based on assigned job
responsibilities.

Q6. May a teacher an aide who is paid partially with Chapter 1 funds and
partially with local district funds be assigned non-Chapter 1 super-
visory duties while on Chapter 1 salary?

A. No. Section 1453(a) of Chapter 1 and §200.39(a) of the regulations
specify that only personnel who are paid entirely with Chapter 1 funds
may be assigned limited supervisory duties. However, a-. LEA may assign
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staff par*laily paid with Chapter 1
time they are paid with non-Chapter

Q7. May Chapter 1 personnel be assigned
ities?

funds to supervisory duties during
1 funds.

substitute teaching responsibil-

A. Chapter 1 personnel may be assigned substitute teaching restonsibilities
if similarly situated personnel at the same school site are assigned
these duties and performance of them does not exceed the time limits
specified in §200.39(a)(2) of the regulations. Before an LEA uses

Chapter 1 personnel for substitute teaching, hovever, it must ensure
that truly similarly situated personnel are also used for substitute

teaching. For example, it would be unallowable to define similarly
situated so narrowly that few other types of personnel would qualify
and, as a result, Chapter 1 personnel would carry a disproportionate
share of the substitute teaching responsibilities. Moreover, the

Chapter 1 program may not be harmed in order for the Chapter 1 teacher
to do substitute teaching. For example, Chapter 1 classes may not be

cancelled. Substitute teaching may be performed by Chapter 1 personnel
only during nonteaching periods--for example, during planning periods.

Q8. May a Chapter 1 aide who works only 4 hours per day be assigned "super-
visory duties" for 60 minutes per day?

A. No. Part-time Chapter 1 staff who are paid fully with Chapter 1 funds
may be assigned supervisory duties only on a basis that is proportionate
co the time that similarly situated full-time personnel at the same
school site are assigned the same duties.

Q9. May Chapter 1 staff be assigned multiple types of supervisory duties in
the same day if similarly situated personnel perform them and the time
limits in §200.39(a)(2) are observed?

A. Yes. Chapter 1 staff may perform different types of supervisory duties
in the same day sucn as homeroom for 20 minutes and bus duty for 20
minutes if similarly situated personnel at the same school site also
perform different types of supervisory duties during the day and the
time limits for Chapter 1 staff as specified in the regulations are not

exceeded.

Q10. May the time limits specified in §200.39(a)(2) be applied individually
to each supervisory duty assigned to Chapter I staff?

A. No. The time limits may not be applied separately to each superrisory
duty performed by Chapter 1 staff. These limits apply to the total
amount of time that Chapter 1 staff spend on supervisory duties. This

total amount of time may be calculated on a daily, weekly, monthly, or
annual basis as specified in §200.39(b). However, the cumulative time
an employee spends on supervisory duties may not exceed the least of the

limits in §200.39(a) (2) mult'_,:..ed by the number of working days in an

empl,yee's contract.



Personnel Assigned to Chapter 1 and Special State ProRrams

Q11. May a method other than time distribution records be used to prorate
costs when SEA staff perform duties that benefit both the Chapter 1
program and the State compensatory education program and these duties
cannot be clearly distinguished?

A. Yes. As explained in §200.71(c) of the regulations, when an employee is
assigned responsibilities that jointly benefit the Chapter 1 program and
a State compensatory education program, and the employee cannot deter-
mine the actual time spent for each, it is allowable to charge costs to
the programs on a basis other than the actual time spent on each of
them. The basis that is used, however, must ensure that charges are
distributed equitably among the programs. (See example in §200.71(c) of
the regulations.)

Q12 When LEA personnel are assigned duties that jointly benefit Chapter 1
and special State or local programs, may the LEA charge costs to these
programs on a basis other than actual time spent on specific activities?

A. Yes. Section 200.71(c) of the regulations provides that SEA personnel
assigned to administrative, training, and technical assistance duties
that jointly benefit Chapter 1 and special State programs may charge
costs to the programs on a basis other than actual time spent on each
program, provided charges are equitably distributed among furding
sources. An LEA may apply the same procedures for employees assigned zo
duties that jointly benefit Chapter 1 and special Scate and local
programs.
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Sec ti.11-1 Joint study of services
Sec 621.1 Report on projects developed with assistance from the Fund for Improve-

ment and Reform of Schou6 and Teaching

PART UGLNERAI PROVISIONS
Svc 1,111 Definitions
See Budget Att provisions
Sec ii.10.1 Effective date

TITLE I-ELEMENTARY AND SECONDARY
EDUCATION PROGRAMS REAUTHORIZED

ha'. 1001. AMENDMENT TO THE ELEMENTARY AND SECONDARY
Elit."ATION ACT OF 1965.

The Elementary and Secondary Education Act of 1965 (20 U.S C.
2701 et seo.) (other than title X of such Act) is amended to read as
follows:

-SEcTION I. SHORT TITLE.

"This Act may be cited as the 'Elementary and Secondary Edu-
cation Act of 1965'.

"TITLE I-BASIC PROGRAMS

"CHAPTER 1FINANCIAL ASSISTANCE TO MEET SPECIAL
EDUCATIONAL NEEDS OF CHILDREN

20 USC 2101 "SEC. lam. DEcLARATION OF POLICY ANR ATEMENT OF PURPOSE.

"(a) DECLARATION OF POLICY.In recognition of
"(1) the special educational needs of children of low-income

families and the impact of concentrations of low-income families
OD the ability of local educational agencies to provide edu-
cational programs which meet such needs, and

"(2) the special educational needs of children of migrant
parents, of Indian children, and of handicapped, neglected, and
delinquent children,

the Congress declares it to be the policy of the United States to
"(A) provide financial assistance to State and local edu-

cational agencies to meet the special needs of such
educationally deprived children at the preschool, ele-
mentary, and secondary levels;

"(B) expand the prow ^-1 authorized by this chapter over
the next 5 years by increasing funding for this chapter by at
least $500,000,000 over baseline each fiscal year and
thereby increasing the percentage of eligible children
served in each fiscal year with the intent of serving all
eligible children by fiscal year 1993, and

"IC) provide such assistance in a way which eliminates
unnecessary administrative burden and paperwork and
overly prescriptive regulations and provides flexibility to
State and local educational agencies in making educational
decisions

"(IA ST,STEMENT OF Puseose.The purpose of assistance under
this chapter is to improve the educational opportunities of
educationally deprived childrei, by helping such children succeed in
the regular program of the local educational agency, attain gradt-
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level proficiency, and improve achievement in basic and more ad-
vanced skills. These purposes shall be accomplished through such
means as supplemental education programs, schooiwide programs,
and the increased involvement of parents in their children's
education.

"PART ABASIC Piton RAMS OPERATED BY LOCAL
EDUCATIONAL AGENCIES

"Subpart IAllocations

"SEC. 1005. BASIC GRANTS.

"(a) AMOUNT OF GRANTS.
GRANTS FOR TERRITORIES.There is authorized to be

appropriated for each fiscal year :or the purpose of this para-
graph 1 percent of the amount appropriated for such year for
payments to States under this section. The amount appro-
priated pursuant to this paragraph shall be allotted by the
&cretary (A) among Guam, American Samoa, the Virgin Is-
lands, the Northern Mariana Island% and the Trust Territory of
the Pacific Islands according to their respective need for grants
under this part, and (B) to the Secretary of the Interior in the
amount necessary (i) to make payments pursuant to paragraph
(I) of subsection (d), and (ii) to make payments pursuant to
paragraph (2) of subsection (d). The grant which a local edu-
cational agency in Guam, American Samoa, the VirFin Islands,
the Northern Mariana Islands, and the Trust Territory of tits
Pacific Islands is eligible to receive shall be determined pursu-
ant to such criteria as the Secretary determines will best carry
out the_purposes of this chapter.

C.RANTS FOR LOCAL EDUCATIONAL AGENCIES AND PUERTO

"(A) In any eve in which the Secretary determines that.
satisfactory data for that purpose are available, the grant
which a local educational egency in a State is eligible to
receive under this subpart ti-r a fiscal year shall (except as
provided in paragraph (3)), be determined by multiplying
the number of children counted under subsection (c) by 40
percent of the amount determined under the next sentence.
The amount determined under this sentence shall be the
average per pupil expenditure in the State except that (i) if
the average per pupil expenditure in the State is less than
80 percent of the average per pupil expenditure in the
United States, such amount shall be 80 percent of the
average per pupil expenditure in the United States, or (ii) if
the average per pupil expenditure in the State is more than
120 percent of the average per pupil expenditure in the
United States, such amount shall be 120 percent of the
average per pupil expenditure in the United States.

"(B) In any case in which such data are not available,
subject to paragraph (3), the grant for eny local educational
agency in a State shall be determined on the basis of the
aggregate amount of such grants for all such agencies in
the county or counties in which the school district of the
particalar agency is located, which aggregate amount shall

equal to the aggregate amount determined under

20 USC 2711.
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subparagraph (A) for such county or counties, and shall be
allocated among those agencies upon such equitable basis
as may be determined by the State educational agency in
accordance with the basic criteria prescribed by the
Secretary.

"(C) For each fiscal year, the Secretary shall determine
the percentage which the average per pupil expenditure in
the Commorwealth of Puerto Rico is of the lowest average
per pupil expenditure of ar,y of the 50 States. The grant
which the Commonwealth of Puerto Rico shall be eligthle to
receive under this subpart for a fiscal year shall be the
amount arrived at by multiplying the number of children
counted under subsection (c) for the Commonwealth of
Puerto Rico by the product of

"(i) the percentage determine° under the preceding
sentence; and

"fii) 32 percent of the average per pupil expenditure
in the United States.

13ISPECIAL ALLOCATION PROCEDURES.
"(A) Upon determination by the State educational agency

that a local educational agency in the State is unable or
unwilling to provide for the special educational needs of
chi:dren described in clause (C) of paragraph (I) of subsec-
tion (c), who are living in institutions for neglected or
delinquent children, the State educational agency shall, if it
assumes responsibility for the special educational needs of
su...h children, be eligible to receive the portion of the
allocution to such local educational agency which is attrib-
utable to such neglected or delinquent children, but if the
State educational agency does not assume such responsibil-
ity. any other State or local public agency, as determined by
regulations established by the Secretary, which does
assume such responsibility, shall be eligible to receive such
portion of the allocation.

"(11) 'in the case of local educational agencies which serve
in whole or in part the same geographical area, and in the
case of a local educational agency which provides free
public education for a substantial number of children who
reside in the school district of another local educational
'verity, the State educational agency may allocate the
an it of the grants for those agencies among them in
tut manner as it determines will bvst carry out the pur-
poses of this chapter.

(C) In any State in which a large number of local
educational agencies overlap county boundaries, !he State
educational agency may apply to the Secretary for author-
ity during any particular fiscal year to make the allocations
under this part (other than section 1006) directly to local
educational agencies without regard to the counties or may
continue to make such allocations if the agency had the
authority to do so under chapter 1 of the Education Consoli-
du..., and Improvement Act of 1981. L' the Secretary ap-
proves an application of a State educational agency for a
particular year uncle .. this subparagraph. the State edu-
cational agency shall provide assurances that such alloca-
tions will be made using precisely the same factors for
determining a grant us are used under this part and that a
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procedure will be established through which local edu-
cational agencies dissatisfied with the determinations made
by the State educational agency may appeal directly to the
Secretary for a final determination.

"(4) BEFINITION.For purposes of this subsection, the term
'State' does not include Guam, American Samoa, the Virgin
Islands, the Northern Mariana Islands, and the Trust Territory
of the Pacific Islands.

"(b) MINIMUM NUMBER or CHILDREN To QUALIEY.A local edu-
cational agency shall bit eligiNe for a basic grunt for a fiscal year
under this subpart only if it meets the following requirements with
respect to the number of childrea counted under subsection (c):

"(1) In any case (except us provided in paragraph (31) in w a.
the Secretary determines that satisfactory data for the purpose
of this subsection us to the number of such children are avail-
able on a school district basis, the number of such children in
the school district of such local educational agency shall be at.
least 10.

"(2) In any other case, except as provided in paragraph (3), the
number of such children in the county which includes such local
educational agency's schocl district shall he at least 10.

13) In any case in which a county includes a part of the
school district of the local educational agency concerned and the
Secretary has not determined that satisfactory data for the
purpose of this subsection ar, 3 ilable on a school district basis
for all the local educational . 6encies or all the counties into
which the school district of the local educational agency con-
cerned extends, the eligthility requirement with respect to the
number of such children kr such local educational agency shall
be determined in accordance with regulations prescribed by the
Secretary for the purposes of this subsection.

"(C)CHILDREN To BE COUNTED.
"(1) CATEGORIES OF CHILDREN.The number of children to be

counted for purposes of this section is the aggregateof
"(A) ohe number of children aged 5 to 17, inclusive, in the

school district of the local educational agency from families
below the poverty kvel fei determined under paragraph
(2)(A),

111) the number of children aged 5 to 17, inclusive, in the
school district of such agency from families above the pov-
erty level us determined under paragraph (2)(11), and

"(C) the nunther of children aged 5 to 17, inclusive, in the
school district of such agency living in institutions for
neglected or delinquent children (other than such institu-
tions operated by the United States) but not counted pursu-
ant to subpart 3 of part D for the purposes of a grant to a
State agency, or being supported in foster homes with
public funds

"(2) Del'ERMINATION OF NUMBER OF CHILDREN.
"IA) For the purposes of this section, the Secretary shall

determine the number of children aged 5 to 17, inclusive,
from families below the poverty level on the basis of the
most i &went satisfactory data available from the Depart-
ment of Commerce for local educational agencies (or, if such
data are not availulde for such ulencies, for counties); and
in determining tne famifies which are belew the poverty
level, the Secretary shall utilize the criteria ot povel ty used

Disadvuntaged
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by the Bureau of the Census in compiling the most recent
decennial census.

"(3) For purposes of this section, the Secretary shall
determine the number of children aged 5 to 17, inclusive,
from families above the poverty level on the basis of the
number of such children from families receiving an annual
income, in excess of the current criteria of poverty, from
payments under the program of aid to families with depend-
ent children under a State plan approved under title IV of
the Social Security Act; and in making such determinations
the Secretary shall utilize the criteria of poverty used by
the Bureau of the Census in compiling the most recent
decennial census for a family of 4 in such form as those
criteria have been updated by increases in the Consumer
Price Index. The Secretary shall determine the number of
such children and the number of children of such ages
living in institutions for neglected or delinquent children,
or being supported in foster homes with public funds, on the
basis of the caseload data for the month of October of the
preceding fiscal year (using, in the case of children de-
scribed in the preceding sentence, the criteria of poverty
and the form of such criteria required by such sentence
which were determined for the calendar year preceding
such month of October) or, to the extent that such data are
not available to the Secretary before January of the cal-
endar year in wnich the Secretary's determination is made,
then on the basis of the most recent reliable data available
to the Secretary at the time of such determination. The
Secretary of Health and Human Services shall collect and
transmit the information required by this subparagraph to
the Secretary not later than January 1 of each year.

"(C) When requested by the Secretary, the Secretary of
Commerce shall make a special estimate of the number of
children of such ages who are from families below the
poverty level (as determined under subparagraph (A) of this
paragraph) in each county or school district, and the Sec-
retary is authorized to pay (either in advance or by way of
reimbursement) the Secretary of Commerce the cost of
making this special estimate. The Secretary of Commerce
shall give consideration to any request of the chief execu-
tive of a State for the collection of additional census
information. For purposes of this section, the Secretary
shall consider all children who are in correctional institu-
tions to be living in institutions for delinquent children.

"(d) PROGRAM FOR INDIAN CHILDREN.
From the amount allotted for payments to the Secretary

of the Interior under the second sentence of subsection (aX1), the
Secretary of the Interior shall make payments to local edu-
cational agencies, upon such t:rms as the Secretary determines
will best carry out the purposes of this chapter with respect to
out-of State Indian children in the elementary and secondary
s..hools of such agencies under special contracts with thr
Department of the Interior The amount of such payment may
not exceed, for each such child, 10 percent of (A) the average per
pupil expenditure in the Stan in which the agency is located, or
111)120 percent of such expenditure in the United States, w hich-
ever IS the greater.
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"(2) The amount allotted for payments to the Secretary of the
Interior under the second sentence of subsection (aX1) for any
fiscal year shall be, as determined pursuant to criteria estab-
lished by the Secretary, the amount necessary to meet the
special educational needs of educationally deprived Indian chil-
dren on reservations serviced by elementary and secondary
schools for Indian children operated with Federal assistance or
operated by the Department of the Interior. Such payment shall ContrucLa

be made pursuant to an agreement between the Secretary and
the Secretary of the Interior containing such assurances and
terms as the Secretary determines will best achieve the pur-
poses of this chapter. Such agreement shall contain (A) an
assurance that payments made pursuant to this subparagraph
will be used sdlely for programs and projects approved by the
Secretary of the Interior which meet the applicable require-
ments of subpart 2 of this part and that the Department of the
Interior will comply in all other respects with the requirements
of this chapter, and (B) provision for carrying out the applicable
provisions of subpart 2 of this part and part F. Such agreement
shall consider a tribal organization operating a school under the
Indian Self-Determination and Education Assistance Act (25
U.S.C. 450 et seq.) or the Tribally Controlled Schools Act of 1987
as a local educational agency, and shall consider the Secretary
of the Interior as a State or State educational agency for all
purposes defining the authority of States or State educational
agencies relative to local educational agencies. lf, in the capac-
ity as a State educational agency, the Secretary of the Interior
promulgates regulations applicable to such tribal organizations,
the Secretary shall comply with section 1451 of this Act and
with section 553 of title 5 of the United States Oade, relatin .! to
administrative procedure, and such regulations must be consist-
ent with subsections (d) and (e) of section 1121, section 1130, and
section 1133 of the Education Arnandments of 1978.

"(e) STATE MINIMUM.(1) For any fiscal year for which
"(A) sums available for the purposes of this section exceed

sums available under chapter 1 of the Education Consolidation
and Improvement Act of 1981 for fiscal year 1988; and

1B)(i) sums available for the purpose of section 1006 equal or
exceed $400.000,000, or

"(ii) sums available for the purpose of section 1005 equal or
exceed amounts appropnated for such purpose in fiscal year
1988 by $700,000,000,

the aggregate amount allotted for all local educational agencies
within a State may not be less than one-quarter of 1 percent of the
total amount available for such fiscal year under this section

"(2) The in ovisions of paragruph (1) shall apply only if each State
is allotted an amount witch is not less than the payment made to
each State under chapter 1 of the Education Consolidation and
Improvement Act of 19A1 fel fist.al year 1988.

' (3XA) No State shall, by reason of the application of the provi-
sions of paragraph ill of this subsection, be allotted more than

"(i) 150 percent of the amount that the State received in the
fiscal year preceding the fiscal year for which the determination
is made, or

"(10 the ainount calculated under subparagraph (B),
whichever is loss.
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"(B) For the purpose of subparagraph (MR the amount for each
State equals

"(i) the number of children in such State counted under
subsection Id in the fiscal year specified in subparagraph (A),

multiplied by
IrA) percent of the national average per pupil payment

made with funds available under this section for that year.
"(g) DURATION oF ASSLSTANCE.During the period beginning Octo-

ber 1, 1988, and ending September 30, 1993, the Secretary shall, in
accordance with the provisions of this part, make payments to State
educational agencies for grants made on the basis of entitlements
created under this section.

SF.C. IOUS GRtNTS FOR LOCM. EDUCATIONAL AGENCIES IN COUNTIES
WITH ES1'ECIA1.1.11 HIGH CONCENTRAVONS OF CHILDREN
FROM LOW-INCOME FAMILIES.

"(a) ELIGIBILITY FOR AND AMOUNT OF SPECIAL GRANTS.
"(1)(A) Except as otherwise provided in this paragraph, each

county, in a State other than Guam, American Samoa, the
Virgin Islands, the Northern Mariana Islands, and the Trust
Territory of the Pacific Islands, which is eligible for a grant
under this chapter for any fiscal year shall be entitled to an
additional grant under this section for that fiscal year if

the number of children counted under section 1005(c)
of this chapter in the school district of local educational
agencies in such county for the preceding fiscal year
exceeds 6,500, or

"(Hi the number of children counted under section 1005(c)
exceeds 15 percent of the total number of children aged five
to seventeen, inclusive, in the school districts of local edu-
cational agencies in such county in that fiscal year.

"IB) Except as provided in subparagrenh (C), no State
deicribed in subparagraph (A) shall receive less than

"di one-quarter of 1 percent of the sums appropriated
under subsection (c) of this section for such fiscal year; or

"(ii) 4250,000,
whichever is higher.

"(C) No State shall, by reason of the application of the provi-
sions of subparagraph (BXi) of this paragraph, be allotted morethan

"hi 150 percent of the amount that the State received in
the f:scal year preceding the facel year for which the
deternination is made, or

"iii' the amount calculated under subparagraph (B),
whichevf r is less.

-(D) For the purpose of subparagraph (C), the amount for each
State equals

"(i) the number of children in such State counted for
purposes of this section in the fiscal year sr -;fied in
subparagraph (B),

multiplied by
"(ii) 150 percent of the national average per pupil pay-

ment made with funds available under this section for that
year.

"(2) For each county in which there are local educational
agencies eligible to receive an additional grant under this sec-
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tion for any fiscal year the Secretary shall determine the
product of

"(A) the greater of
"(i) the number of children in excess of 6,500 counted

under section 1005(c) for the preceding fiscal year, in
the school districts of local educational agencies of a
county which qualifies on the basis of subparagraph (A)
of paragraph (I); or

"(li) the number of children counted under section
10051c) for the preceding fiscal year in the school dis-
tricts of local educational agencies in a county which
qualifies on the basis of subparagraph ab of paragraph
(1); and

"(B) the quotient resulting from the division of the
amount determined for those agencies under section
1005(aX2) of this chapter for the fiscal year for which the
determination is being made divided by the total number of
children counted under section 1005(c) for that agency for
the preceding fiscal year.

"(3) The amount of the additional grant to which an eligible
county is entitled under this section for any fiscal year shall be
an amount which bears the same ratio to the amount reserved
under subsection (c) for that fiscal year as the product deter-
mined under paragraph (2) for such county for that fiscal year
bears to the sum of such products for all counties in the United
States for that fiscal year.

"(4) For the purposes of this section, the Secretary shall
determine the number of children counted under section 1005(c)
for any county, and the total number of children aged five to
seventeen, inclusive, in school districts of local educational
agencies in such county, on the basis of the most recent satisfac-
tory data available at the time the payment for such county is
determined under section 1005.

"(5)(A) Pursuant to regulations established by the Secretary
and except as provided in subparagraphs (B) and (C) and para-
graph (6), funds allocated to counties under this part shall be
allocated by the State educational agency only to those local
educational agencies whose school districts lie (in whole or in
part) within the county and which are determined by the State
educationa) agency to meet the eligibility criteria of clauses (i)
and (ii) of paragraph (1M). Such determination shall be made
on the basis of the available poverty data which such State
educational agency determines best reflect the current distribu-
tion in the local educational agency of low-income families
consistent with the purpo.tes of this chapter. The amount of
funds under this part that each qualifying local educational
agency receives shall he proportionate to the number or
percentage of children from low-income families in the school
districts of the local educational agency.

"Ill) In counties where no local educational agency meets the
criteria of clause (i) or la) of paragraph (IXA), the State edu-
cational agency shall allocate such funds among the local edu-
cational agencies within such counties (in whole or in part) in
rank order ol their respective concentration and numbers of
children from low-income families and in amounts which are
consistent with the degree of concentration of noverty. Only
:mai educational agencies with concentrations ot poverty that
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exceed the cegnty wide average of poverty shall receive any
funds pursuant to the provisions of this subparagraph.

"(C) In States which receive the minimum grant amount
under paragraph (1), the State educational agency shall allocate
such funds among the local educational agencies in such State
by either of the following methods:

"(i) in accordance with the provisions of subparagraphs
(A) and (B) of this paragraph; or

"(ii) without regard to the counties in which such local
educational agencies are located, in rank order of their
respective concentration and numbers of children from low-
income families and in amounts which are consistent with
the degree of concentration of poverty, except that only
those local educational agencies with concentrations of pov-
erty that exceed the Statewide average of poverty shall
receive any funds pursuant to the provisions of Ws clause.

"(6) A State may reserve not more than 2 perceut of its
allocation under this section for thepurpose of making direct
payments to local educational agencies that meet the criteria
of clauses (i) and (ii) of paragraph (1XA), but are otherwise
ineligible

"(b) PAYMENTS; UM OF FUND:L-
*1D The total amount which counties in a State are entitled to

under this section for any fiscal year shall be added to the
amount paid to that State: under section 1401 for such year.
From the amount paid to it under this section, the State shall
distribute to local educational agencies in each county of the
State the amount (if any) to which it is entitled under this
section.

"(2) The amount paid to a local educational agency under this
section shall be used by that agency for activities undertaken
pursuant to its application submitted under section 1012 and
shall be stibject to the other requirements in subpart 2 of thispart.

"(C) RESERVATION OF FUNDS.-
"(1) For any fiscal year for which amounts appropriated for

part A of this chapter exceed $3,900,000,000, the amounts speci-
fied in paragraph (2) of this subsection shall be available to
carry out this section.

"i2xA) The first #400,000,000 in excess of $3,900,000,000 appro-
priated for part A of this chapter in any fiscal year shall be
available to carry out this section.

"(B) Whenever tne amounts appropriated for part A exceed
$4,300,000,000 in any fiscal year, 10 percent of the amount
appropriated for that fiscal year shall be available to carry out
this section, except that no State shall, as a result of im-
plementation of paragraph (2) of this subsection, receive less
under section 1005 than it received for the previous fiscal year
under such section or under section 554(aX1XA) of the Education
Consolidation and Improvement Act of 1981.

"(cli RATABLE Runic-rum RULE.-If the sums available under
subsection lc) for any fiscal year for making payments under this
section are not sufficient to pay in full the total amounts which all
States are entitkl to receive under subsection (a) for such 'fiscal
year, the maximum amounts which all States are entitled to receive
under subsection (al for such fiscal year shall be ratably reduced. In
casc additionul funds become avuilable for making such payments
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for any fiscal year during which the preceding sentence is ap-
plicable, such reduced amounts shall be increased on the same basis
as they were reduced.

"Subpart 2Basic Program Requirements

"SEC. Mi. USES OF FUNOS.

"(a) PROGRAM DESCRIPTION.-
"(I) A local educational agency may use funds received under

this part only for programs and projects which are designee to
meet the special educational needs of educationally deprived
children identified in accordance with section 1014 and which
are inelucied in an application for ass:btance approved by the
State educational agency.

"(c) Such programs and projects under paragraph (1) may
include preschool through secondary programs; the acquisition
of equipment and instructional materials; books and school
library resources; employment of special instructional person-
nel, school counselors, and other pupil services personnel;
employment and training of education aides; payments to teach-
ers of amounts in excess of rtgular salary echedules as a bonus
for service in schools serving project areas; the training of'
teachers, librarians, other instructional and pupil services
personnel, and, as appropriate, early childhood education
professionals (including training in preparation for the im-
plementation of programs and projects in a sulsequent school
year); the construction, where necessary, of' school facilities;
parental involvement activities under section 1016; planning for
and evaluation of such programs and projects assisted under
this chapter; and other expenditures authorized under this
chapter.

"(3) State and local educational agencies are encouraged to
develop programs to assist eligible children to improve their
achievement in basic skills and more advanced skills and to
consider year-round services and activities, including intensive
summer school programs.

"(b) INNovATION Packiems.Subject to the approval of the State
educational agency, a local educational agency may use not more
than 5 percent of payments under this part for the costs 3f conduct-
ing innovative projects developed by the local educational agency
that include only

"(1) the continuation of services to children eligible for serv-
ices in any preceding year for a period sufficient to maintain
progress made during their eligibility;

"(2) the provision -if continued services to eligible children
transferred to ineligible areas or schools as part of a desegrega-
tion plan for u periot, not to exceed 2 years;

"(3) incentive payments to schools that have demonstrated
significant progress and success in attaining the goals of this
chapter;

"(4) training of chapter 1 and nonchapter 1 paid teachers and
librarians with respect to the special educational needs of eli-
gible children and integration of activities under this part into
regular classroom programs;
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"(5) programs to encourage innovative approaches to parental
involvement or rewards to or expansion of exemplary parental
involvement programs;

"(6) encouraging the involvement of community and private
sector resources (including fiscal resources) in meeting theneeds of eligible children; and

"(7) assistance le local educational agencies of schools identi-
fied under section 1 -)214b).

zo USC 2722. "SEC. 1012. ASSURANCES AND APPLICATIONS.

"(R) STATE EDUCATIONAL AGENCY ASSURANCE&Any State desir-
ing to participate under this chapter shall submit to the Secretary,
through its State educational agency, assurances that the Stateeducational agency

"(1) will meet the requirenienta in section 435(bX2) and (bX5)
of the General Education Provisions Act relating to fiscal con-trol and fund accounting procedures;

"(2) will carry out the activities required under thia chapter
with regard to evaluation and school program improvement;

"(3) has on file a program improvement plan that meets the
requirements of section 1020; and

"(4) will ensure that its local educational agencies and State
agencies receiving funds under this chapter comply with all
applicable statutory and regulatory provisions pertainingto thischapter.

Such assurances shall remain in effect for the duration of participa-
tion under this chapter.

Grants "(b) LOCAL APPUCATIONS.A local educational agency may re-
ceive a grant under this chapter for any fiscal year if it has on filewith the State educational agency an application which describes
the procedure to be used under section 11314(b) to assess students'
nee& and establish program goals, describes the programs and
projects to be conducted with such assistance for a period of not
more than 3 years, and describes the desired outcomes for eligible
children, in terms of basic and more advanced skills that all chil-
dren are expected to master, which will be used as the basis for
evaluating the program or project as required by section 1019, and
such application has been approved by the State educational agency
and developed in consultation with teachers and parents.

"(c) LOCAL ASSORANCE8.Such application shall provide assur-
ance that the programs and projects described

"(1) are of sufficient size, scope, and quality to give reasonable
promise of substantial progress toward meeting the special
educational needs of the children being served, are designed and
implemented in consultation with teachers (including early
childhood education professionals and librarians when appro-
priate), and provide for parental involvement in accordance
with section 1016;

"(2) make provision for services to educationally deprived
children attereiing private elementary and secondary schools in
accordance with section 1017;

"(3) allocate time and resources for frequent and regular
coordination of the curriculum under this chapter with the
regular instructional program; and

'(4) in the case of participating students who are Also limited
English proficient or are handicapped, provide maximum co-
ordination between services provided under this chupter and

I lundicappod
persons
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services provided to address children's handicapping conditions
or limited English proficiency, in order to increase program
effectiveness, eliminate duplication, and reduce fragmentation
of the students' programs.

"SEC. 1013. ELIGIBLE SCHOOLS.

la) GENERAL PROVISIONS.
11) Subject to subsection (b), a local educational agency shall

use funds received under this chapter in echool attendance
areas having high concentrations of children from low-income
families (hereinafter referred to as 'eligible school attendance
areas% and *here funds under this chapter are insufficient to
provide programs and projects for all educationally deprived
children in eligible school attendance areas, a local educational
agency shall annually rank its eligible school attendance areas
from highest to lowest within each grade span grouping or for
the entire local educational agency, according to relative degree
of concentration of children from low-income families. A local
educational agency may carry out a program or project assisted
under this chapter in an eligible school attendance area only if
it also carries out such program or project in all other eligible
school attendance areas which are ranked higher under the
first sentence of this paragraph.

"(2) The same measure of low income, which shall be chosen
by the local educational agency on the basis of the best available
data and which may be a composite of several indicators, shall
be used with respect to all school attendance areas within a
grade span grouping or for the entire local educational agency,
both to identify the areas havieg high concentrations of chil-
dren from low-income families and to determine the rs.nking of
each area.

"(3) The requirementa of this subsection shall not appki in the
case of a local educational agency with a total enrollment of less
than 1,000 children, but this paragraph does not eelieve such an
agency from the responsibility to serve eligible c),ildren accord-
ing to the provisions of section 1014.

"(b) LOCAL EDUCATIONAL AGENCY DISCRIMON.Nalliithatanding
subsection (aX1) of this section, a local educational agency shall have
discretion to identify and rank eligible attendance areas as follows:

"(1) A local educational agency may designate as eligible and
serve ah of its attendance areas within a grade span grouping or
ie the entire local educational agency if the percentage of
children from low-income familia) in each attendance area of
the agency is within 5 percentage points of the average percent-
age of such children within a grade span grouping or for the
entire local educational agency.

"(2) A local educational agency may designate any school
attendance area in which at least 25 percent of the children are
from low-income families as an eligible school attendance area
if the aggregate amount expended under this chapter and under
a State program meeting the requirements of section
1(i18(dX1XB) in that fiscal year in each school attendance area of
that agency eligible under subsection (a) in which projects
assisted under this chapter were carried out in the preceding
fiscal year equals or exceeds the amount expended from those
sources in that area in such preceding fiscal year if such

1S8

Disadvantaged
peraons.
20 USC 2723.



102 STAT. 152 PUBLIC LAW 100-297APR. 2E, 1988

attendance areas qualify for such amounts under subsection
(c)(I)

13) A local educational agency may, with the approval of the
State educational agency, designate as eligible and serve school
attendance areas with substantially higher numbers or per-
centages of educationally deprived children before school
attendance areas with higher concentrations of children from
low-income families, but this paragraph shall not permit the
provision of services to more school attendance areas than could
otherwise be served. A State educational agency shall approve
such a proposal only if the State educational agency finds that
the proposal will not substantially impair the delivery of de-
prived children from low-income families in project areas served
by the local educational agency.

"(4) Funds receided under this part may be used for
educationally deprived children who are in a school which is not
located in an eligible school attendance area when the propor-
tion of children from low-income families in average daily
attendance in such school is substantially equal to the propor-
tion of such children in an eligible school attenaance area of
such agency.

15) If an eligible school attendance area or eligible school was
so designated and served in accordance with subsection (a) in
the immediately preceding fiscal Year, it may continue to be so
designated for the subsequent fiscal year even though it does
not qualify as eligible under such subsection in such additional
year.

"(6) With the approval of the State educational agency, eli-
gible school attendance areas or eligible schools which have
higher proportion& or numbers of children from low-income
families may be skipped if they are receiving, from non-Federal
funds, services of the same nature and scope us would otherwise
be provided under this part, except that (A) the number of
children attending private elementary and secondary schools
who receive services under this part shall be determined with-
out regard to non-Federal compensatory education funds which
serve eligible children in public elementary and secondary
schools, and (B) children attending private elementary and
secondary schools who receive assistance under this part shall
be identified in accordance with this section and without regard
to skipping public school attendance areas or schools under this
paragraph.

lc) ALLOCATIONS.
"( 1) Except as provided in paragraph (2), a local educational

agency shall allocate funds under this part among project areas
or schools on the basis of the number and needs of children o be
served as determined in accordance with section 1014.

12) Children in eligible schools, who receive services under
this part and subsequently become ineligible due to improved
academic achievement attributable to such services, may con-
tinue to be considered eligible for 2 additional years only for the
purpose of determining the allocation of funds among eligible
schools under paragraph (1). Any funds so allocated shall be
used to provide services to any children determined to be eli-
gible untie; section 1014.
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20"(a) GENERAL PROVISIONS.
"( ce1) Expt as provided in subsections (c) and (d) of this section

and section 1015, a local educational agency shall use funds
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received under this part for educationally deprived children,
identified in accordance with subsection (b) as having the great-
est need for special assistance, in school attendance areas or
schools satisfying the requirements of section 1013.

"(2) The eligible population for services under this part are-
1A) those children up to age 21 who are entitled to a free

public education through grade 12, and
"(B) those children who are not yet at a grade level where

the local educational agency provides a free public edu-
cation, yet are of an age at which they can benefit from an
organized instructional program provided in a school or
other educational setting.

"(b) ASSESSMENT OF EDUCATIONAL NEED.A local educational
agency may receive funds under this part only if it makes an
assessment of educational needs each yea: to (1) identify education-
ally deprived children in all eligible attendance arees; (2) identify
the general instructional areas on which the program will focus; (3)
select those educationally deprived children who have the greatest
need for special assistance, as identified on the basis of education-
ally related objective criteria established by the local educational
agency, which include .ritten or oral testing instruments, that are
uniformly applied to particular grade levels throughout the local
educational agency; and (4) determine the special educational needs
(and library resource needs) of panicipating children with
specificity sufficient to ensure concentration on such needs.

"(c) LOCAL EDUCATIONAL AGENCY DISCREVION.(1) Educationally
deprived children who begin participation in a program or project
assisted under this part, in accordance with subsections (a) and (b)
but who, ie the same school year, are transferred to a school
attendance area or school not receiving funds under this part, may,
if the local agency so determines, continue to participate in a
program or project funded under this part for the duration of that
same school year.

12) In providing services under this part a local educational
agency may skip educationally deprived children in greatest need of
assistance who are receiving, from non-Federal sources, services of
the same natere and scope as would otherwise be provided under
this part.

"(3) A child who, in the previous year, was identified as being in
greatest need of assistance, and who continues to be educationally
deprived, but who is no longer identified as being in greatest need of
assistance, may participate in a program or project assisted under
this part while continuing to be educationally deprived for a -eaxi-
mum of 2 additional years.

"(d) SPECIAL RULES.( l) Children receiving services to overcome a
handicapping condition or linuted English proficiency shall also be
eligible to receive services under this part, if they have needs
stemming from educational deprivation and not related solely te the
handicapping condition or limited English proficiency. Such chil-
dren shall be selected on the same basis as other children identified
as eligible for and selected to receive services under this part. Funds
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under this part may not be used to provide iorvices that are
otherwise required by law to be made available to such children.

"(2) A student who at any time in the previous 2 years was
receiving services under subpart 3 of part D of this chapter or under
subpart 3 of part B of title 1 of the Elementary and Secondary
Education Act (as amended by chapter 1 of the EducationConsolida-
tion and Improvement Act of 1981) shall be considered eligible for
services under this part, and may be served subject to the provisions
of subsections (a)and (b).

"SEC. loll SCHOOLIVIOE PROJECTS.

"(a) USE OF FUNDS roe SGHOOLWIDE PROJEC113.In the case of anyschool serving an attendance area that is eligible to.receive services
under this part and in which, for the first year of the 3-year period
of projects assisted under this section, not less than 75 percent of the
children are from low-income families or any eligible school in
which not less than 75 percent of the children enrolled in the school
are from low-income families, ale local educational agency may
carry out a project under this part to upgrade the entire educational
program in that school if the requirements of subsections (b), (c), (d),and iel are met.

"lb/ DESIGNATION or SCHOOLS.A school may be *signaled for a
schoolwide project under subsection (a) if

"(1) a plari has been developed for that school by the local
educational agency and has been approved by the State
educational agency which

"(A) provides frr a comprehensive assessment of edu-
cational needs of all students in the school, in particular the
special needs of educationally deprived children;

"(13) establishes goals to meet the special needs of all
students and to ensure that educationally deprived children
are served effectively and demonstrate performance gaina
comparable to other students;

"(C) describes the instructional program, pupil services,
and procedures to be used to implement those goals;

"(D) describes the specific uses of funds under this part as
part of that program; and

"(E) describes how the school will move to implement an
effective schools program as defined in section 1471, ifappropriate;

"(2) the plan has been developed with the involvement of
those individuals who will be engaged in carrying out the plan,
including parents, teachers, librarians, education aides, pupil
services personnel, and administrators (and secondary students
if the plan relates to a secondary school);

"(3) the plan provides for consultation among individuals
described in paragraph (2) as to the educational progress of all
stiAdents and the participation of such individuals in the devel-
opment and implementation of the accountability measures
required by subsection (e);

"(4) appropriate training is provided to parents of children to
be served, teachers, librarians, and other instructional, adminis-
trative, and pupil services personnel to enable them effectively
fr carry out the plan;

"13) the plan includes procedures for measuring progress, as
required by subsection (e), and describes the particular meas-
ures to be used; and
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"161(A) in the case of a school district in which there are one
or more schools described in subsection (a) and there are also
one or more other schocls serving project areas, the local edu-
cational agency makes the Federal funds provided under this
part available for children in such schools described in subsec-
tion (a) in amounts which, per educationally deprived child
served, equal or exceed the amount of such funds made avail-
able per educationally deprived child served in such other
achools; and

"(B) the average per pupil expenditure in schools described in
subsection (a) (excluding amounts expended under a State
compensatory education program) for the fiscal year in which
the plan is to be carried out will not be less than such expendi!
lure in such schools in the previous fiscal year, except that the
cost of services for programs described in section 1018(dX2XA)
shall be included for each fiscal year as appropriate only in
proportion to the number of children in the building served in
such programs in the year for which this determination is
made.

ICI APPROVAL OF PLAN; OPERATION OF PROJECT.
"(1) The State educational agency shall approve the plan of

any local educational agency for a schoolwide project if that
plan meets the requirements of subsection (b).

"(2) For any school which has such a plan approved, the local
educational agency

"(A) shall, in order to carry out the plan, be relieved of
any requirements under this part with respect to the
commingling of funds provided under this chapter with
funds available for regular programs;

"(B) shall use funds reteived under this part only to
supplement, and to the extent practicable, increase the
level of funds that would, in the absence of such Federal
funds, be made available from non-Federal sources for the
school approved for a schoolwide project under paragraph
(1);

"(C) shall comply with the provisions of section 1018(c);
and

"(IN may not be requited to identify particular children
as being eligible to participate in projects assisted under
this part but shall identify educationally deprived children
for purposes of subsections (b) and (e) of this section.

"(d) USE or FUNDS.In addition to uses under section funds
may be used in schoolwide projects for

"( 1) planning and implementing effective schools programs,
and

"(2) other activities to improve the instructional program and
pupil services in the school, such as reriucing class size, training
staff and parents of children to be served, and implementing
extended schoolday programs.

le) ACCOUNTA mum
"t 1 ) The State educational agency may grant authority for a

local educational agency to operate a schoolwide project for a
period of 3 years If a school meets the accountability require-
ments in paragraphs (2) and (3) at the end of such period, as
determined by the State educational agency, that school will be
allowed to continue the schooiwide project for an additional 3-
yesr period.
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"(INA) Except as provided in subparagraph (B), after 3 years.
a school must be able to demonstrate (i) that the achievement
level of educationally deprived children as measured according
to the means specified in the plan required by subsection (b)
exceeds the average achievement of participating children
districtwide, or Oil that the achievement of educationally de-
prived children in that school exceeds the average achievement
of such children in that school in the 3 fiscal years prior to
initiation of the schoolwide project.

"(13) For a secondary school, demonstration of lower dropout
rates, increased retention rates, or increased graduation rates is
acceptable in heu of increased achievement, if achievement
levels over the 3-year schoolwide project period, compared with
the 3.year period immediately preceding the schoolwide project,
do not dechne.

"(3) Schools shall annually collect achievement and other
assessment data for the purpores of paragraph (2). The results of
achievement and other assessments shall be made available
annually to parents, the public, and the State educational
agency.

..sEr. 1016. PARENTAL INVOLVEMENT.

"(a) FINDINGS; GENERAL REQUIREMENT.
"(1/ Congress finds that activities by schools to increase

parental involvement are a vital part of programs under this
chapter.

"t2t Toward that end, a local educational agency may receive
funds under this chapter only if it implements programs, activi-
ties, and procedures for the involvement of parents in programs
assisted under this chapter. Such activities and procedures shall
tie planned and implemented with meaningful consultation
with parents of participatiag children and must be..of sufficient
size, scope, and quality to give reasonable promise of substantial
progress toward achieving the goals under subsection (bL

-(31 For purposes of this section, parental involvement in-
cludes, but is not limited to, parent input into the design and
implementation of programs under this chapter, volunteer or
paid participation by parents in school activities, and programs,
training, and materials which build parents' capacity to im-
prove their children's learning in the home and in school.

Coias or P. ARENTAL INVOINEMENT.In Carrying Out the
requirements of subsection (a), a local educational agency shall, in
coordination with parents of participating children, develop pro-
grams, activities, and procedures which have the following goals

"t1 to inform parents of participating children of the
program under this chapter, the reasons for their children's
participation in such programs, and the specific instructional
objectives and methods of the program;

(2) to support the efforts of parents, including training par-
ents. to the maximum extent practicable, to work with their
children in the home to attain the instructional objectives of
programs under this chapter and to understand the program
requirements of this chapter and to train parents and teachers
to build a partnership between home and school;

"(3) to train teachers and other staff involved in programs
under this chapter to work effectively with the parents of
participating students;
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"(4) to consult with parents, on an ongoing basis, concerning
the manner in which the school and parents can better work
together to achieve the program's objectives and to give parents
a feeling of partnership in the education of their children;

15) to provide a comprehensive range of opportunities for
parents to become informed, in a timely way, about how the
program will be designed, operated, and evaluated, allowing
opportunities for parental participation, so that parents and
educators can work together to achieve the program's objec-
tives; and

"(6) to ensure opportunities, to the extent practicable, for the
full participation of parents who lack literacy skills or whose
native language is not English.

"(C) MECHANISMS FOR PARENTAL. INVOLVEMENT.
11) Each local educational agency, after consultation with

and review by parents, shall develop written policies to ensure
that parents are involved in the planning, design, and im-
plementation of programs and shall provide such reasonable
support for parental involvement activities as parents may
request. Such policies shall be made available to parents of
participating children.

12/ Each local educational agency shall convene an annual
meeting to which all parents of participating chiidren shall be
invited, to explain to parents t.he programs and activities pro-
vided with funds under this chapter. Such meetings may be
districtwide or at the building level, u long as all such parents
are given an opportunity to participate.

13) Each local educational agency shall provide parents of
participating children with reports on the children's progress,
and, to the extent practical, hold a parent-teacher conference
with the parents of each child served in the program, to discuss
that child's progress, placement, and metho& by which parents
can complement the child'a instruction. Educational personnel
under this chapter shall be readily accessible to parents and
shall permit parents to observe activities under this chapter.

14) Each local educatiorml agency shall (A) provide
opportunitiu for regular meetings of parents to formulate
parental input into the program, if parents of participating
children so desire; (13) provide perents of participating children
with timely inforniation about the program; and (C) make
parents aware of parental involvement requirements and other
relevant provisions of programs under this chapter.

"(5) Parent programs, activities, and procedures may include
regular parent conferences; parent resource centers; parent
training programs and reasonable and necessary expenditures
associated with the attendance of parents at training sessions;
hiring, training, and utilization of parental involvement liaison
workers; reporting to parents on the children's progress; train-
ing and support of personnel to work with parents. to coordinate
parent activities, and to make contact in the home; use of
parenta as classroom volunteers. tutors, and aides; provision of
school-to-home complementary curriculum and materials and
assistance in implementing home-based education activities
that reinforce classroom instruction and student motivation;
provision of timely information on programs unde- th,s chapter
(such as program plans and evaluations); soliciti.w parents'
suggestions in the planning, development, and operation of the
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program; providing timely responses to parent recommenda-
tions; parent advisory councils; and other activities designed to
enlist the support and partici9ation of parents to aid in the
instruction of their children.

"(6) Parents of participating children are expected to co-
operate with the local educational agency by becoming
knowledgeable of the program goals and activities and by work-
ing to remforce their children's training at home.

"td) COORDINATION WITH ADULT EDUCATION ACT.Programa of
parental involvement shall coordinate, to the extent possible, with
programs funded under the Adult Educatiou Act.

"(e) Acemstaum REQUIREMENT.Information, programs, and
activities for parents pursuant to this section shall be provided, to
the extent practicable, in a language and form which the parents
understand.

1(117. PARTICIPATION IW CHILDREN ENROLLED IN PRIVATEsumnis.
"(a) GENERAL REQUIPSMENTS.To the extent consistent with the

number of educationally deprived children in the school district of
the local educational agency who are enrolled in private elementary
and secondary schools, such agency shall, after timely and meaning-
ful consultation with appropriate private school officials, make
proliisions for including special educational services and arrange-
ments (such as dual enrollment, educational.radio and television,
computer equipment and materials, other technology, and mobile
educational services and equipment) in which such children can
participate and which me.'et the requirements of eections 10I1(a),
10121b)(1), 1013, 1014, and 1018(b). Expenditures for educational
services and arrangements pursuant to this section for education-
ally deprived children in private schools shall be equal (taking into
account the number of children to be served and the special edu-
cational needs of such children) to expenditures for children en-
rolled in the public schools of the local educationalagency.

"(b) BYPASS PROVISION.
"ID If a local educational agency is prohibited by law from

providing for the participation in special programs for
educationally deprived children enrolled in private elementary
and secondary schools as required by subsection (a), the Sec-
retary shall waive such requirements, and shall arrange for the
provision of services to such children through arrangements
which shall be subject to the requirements of subsection (a).

"(2) If the Secretary determines that a local educational
agency has substantially failed to provide for the participation
on an equitable basis of educationally depriYed children en-
rolled in private elementary and secondary schools as required
by subsection (a), the Secretary shall arrange for the provision
of services to such children through arrangements which shall
be subject to the requirements of subsection (a), upon which
determination the provisions of subsection (a) shall be waived.

13eA) The Secretary shall develop and implement written
procedures for receiving, investigating, and readying com-
plaints from parents, teachers, or other concerned organizations
or individuals concerning violations of this section. The Sec-
retary shall investigate and resolve each such complaint within
120 days after receipt of the complaint.
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"(S) When the Secretary arranges for services pursuant to
this subsection, the Secretary shell, after consultation with the
appropriate public and private school officials, pay to the pro-
vider the cost of such services, including the administretive cost
of arranging for such services, from the appropriate allocation
or allocations under this chapter.

"(C) Pending final resolution of any investigation or com-
plaint 'itat could result in a determination under this subsec-
tion, the Secretary may withhold from the allocation of the
affected State or local educational agency the amount the Sec-
retary estimates would be necessary to pay the cost of such
services.

"(D) Any determination by the Secretary under this section
shall continue in effect until the Secretary determines that
there will no tenger be any failure or inability on the part of the
local educational agency to meet the requirements of subsec-
tion (a).

"(4XA) The Secretary shall not take any final action under
this subsection until the State educational agency and local
educational agency affected by such action have had an oppor-
tunity, for at least 45 days after receiving written notice
thereof, to submit written objections and to appear before the
Secretary or a designee to show cause why such action should
not be taken.

"(13) If a State or local educational agency is dissatisfied with
the Secretary's final action after a proceeding under subpara-
graph (A) of this paragraph, it may, within 60 days after notice
of such action, file with the United Statea court of appeals for
the circuit in which such State is located a petition for review of
that action. A copy of the petition shall be forthwith transmit-
ted by the clerk of the court to the Secretary. The Secretary
thereupon shall file in the court the record a the proceedings
on which the Secretary's action was based, as provided in
section 2112 of title 28, United States Code.

"(C) The findings of fact by the Secretary, if supported by
substantial evidence, shall be conclusive; but the court, for good
cause shown, may remand the case to the Secretary to take
further evidence, and the Secretary may thereupon make new
or mortified findings of fact and may modify the previous action,
and shall file in the court the record of the further proceedings.
Such new or modified findings of fact shall likewise be conclu-
sive if supported by substantial evidence.

"(D) Upon the Ming of a petition under subparagraph (13), the
court shall have jurisdiction to affirm the action of the Sec-
retary or to set it aside, in whole or in part. The judgment of the
court shall be subject to review by the Supreme Court of the
United States upon certicruri or certification as provided in
section 1254 of title 28, United States Code.

lc) PRIOR DerENMINATION.Any bypass determination by the
Secretary under title I of the Elementary and Secondary Education
Act of 1905, as in effect prior to July 1, 1988, or chapter 1 of the
Education Consolidutton and Improvement Act of 1981 shall remain
in effect to the extent consistent with the purposes of this chapter.

"(d) CAPITAL Ex PENSES.
A local educational agency may apply to the State edu-

cational agency for payments for capital expenses consistent
with the provisions of this subsection. State educational agen-
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cies shall distribute funds to local educational agencies based on
the uegree of need as set forth in the awlication. Such an
application shall contain information on inw.h capital expenses
by fiscal year and shall contain an anurance that any funds
received pursuant to thia subsection shall be used solely for
purposes of the program authorized by this chapter.

"(2)(A) From the amount appropriated for the purposes of this
subsection for any fiscal year, th amount which each State
shall be elibie to receive shall be an amount which bears the
same ratio to the amount appropriated as the number of chil-
dren enroll id in private ochools who were served under chapter
1 of the Education Consolidation and Improvement Act of 1981
in the State during the period July 1, 1984 through June 30,
1985, bears to the total number of such children served during
such perk in all States.

1B) Amounts which are not used by a State for the purposes
of this subsection shall be reallocated by the Secretary among
other States on the basis of need.

"(3) There is authorized to be appropriated $30,000.000 for
fiscal year 1988, $40,000,000 for the fiscal yesr 1989, and such
sums as may be necessary for each of the fiscal years 1990, 1991,
1992, and 1993. Any sums appropriated under this provision
shall be used for Increases in capital expenses paid from funds
under chapter 1 of the Education Consolidation and Improve-
ment Act or this section subsequent to July 1, 1985, of local
educational agencies in providing the instructional services re-
quired under section 557 of the Education Consolidation and
Improvement Act and this section, when without such funds,
services to private schoolchildren would have been or have been
reduced or would be reduced or adversely affected.

"(41 For the purposes of this subsection, the term 'capital
expenses' is limited to expenditures for noninstructional goods
and services such as the purchase, lease and renovation of real
and personal property (Including but not limited to mobile
educetional units and leasing of neutral sites or space), insur-
ance and maintenance costs, transportation, and other com-
parable goods and services.

20 USC Z12/3 "SEC. WIPI. FISCAL REQUIREMENTS.

i) MAINTENANCE OF EFFORT.
"( I ) Except tit: provided in paragraph (2), a local educational

agency may receive funds under this chapter for any fiscal year
only if the State educational agency find.s giat either the com-
bined fiscal effort Fier student or the aggregatz expenditures of
that agency and the State with respect to the provision of free
public education by that agency for the preceding fiscal year
was not less than 90 percent of such combined fiscal effort or
aggregate expenditures for the second preceding fiscal year.

"(21 The State educational agency shall reduce the amount of
the allocation of fundo under this chapter in any fiscal year in
the exact proportion to which a local educational agency fails to
meet the requirement of paragraph (I) by falling below 90
percent of both the combined fiscal effort per student and
aggregate expenditures (using the measure most favorable to
such local agency), and no such lesser amount shall be used for
computing the effort required under paragraph (1) for subse-
quent years.

Appropnation
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"(31 Each State educational agency may waive, for 1 fiscal
year only, the requirements of this subsection if the State
educational agency determines that such a waiver would be
equitable due to exceptional or uncontrollable circumstances
such as a natural disaster or a precipitous and unforeseen
decline in the financial resources of the local educational
agency.

"(b) FEDERAL Fu ins To SUPPLEMENT, Nor SUPPLANT REGutAa
Nott-Fsesam. Fuluz.A State educational agency or other State
agency in operating its State level programs or a local educational
agency may use funds received ander this chapter only so as to
supplement and, to the extent practicable, increase the level of
funds that would, in the absence of such Federal funds, be made
available from non-Federal sources for the education of pupils
participating in programs and projects assisted under this chapter
and in no case may such funds be so used as to supplant such funds
irom such non-Federal sources. In order to demonstrate compliance
with this subsection, no State educational agency, othe State
agency, or local educational agency shah Ls required to provide
services under this chapter through use of a particular instructional
method or in a particular instructional setting.

CoMPARABILITY OF SERVICE:L
ID A local educational agency may receive funds under this

chapter only if State and local funds will be used in the distril.
of such agency to provide services in project areas which, !^!.en
as a whole, are at least comparable to services being provided in
areas in such district which are not receiving funds under this
chapter. Where .11 school attendance areas in the district of the
agency are designated as project areas, the agency may receive
such funds only if State and local funds are used to provide
services which, taken as a whole, are substantially comparable
in each project area.

"(2XA) A local educational agency shall be considered to have
met the requirements of paragraph (1) if it has filed with the
State educational agency a written assurance that it has estab-
lished and implemented

"(i) a districtwide salary schedule;
"(H) a policy to ensnre equivalence among schools in

teachers, administrators, and auxiliary personnel; and
a policy to ensure equivalence among schools in the

provision of curriculum materials and instructional
supplies.

"(II) Unpredictable changes in student enrollment or pL,son-
nel assignments which oe:ur after the beginning of a school
year shall nut be ine!aded as a factor in determining conl-
parsbility of services.

13) Each educational agency shall develop procedures for Records
compliance with the provisions of this subsection, and shall
annually maintain records documenting compliance. Each State
educational agency shall monitor the compliance of local edu-
cational agencies within the States with respect to the require-
ments of this subsection.

"(4) Each local educational agency with not more than 1
building for each grade span shall not be subject to the provi-
sions of this subsection.

"(fi) Each local educational egency which is found to be out of
compliance with this subsection shall be subject to withholding

208



t

102 STAT. 162

Dts.tdvantagecI
Pawns,

Records

MInorlots

Ilan( !mapped
perronm

PUBLIC LAW 100-297APR. 28, 1988

or repayment of funds only to the amount or pere--....age by
which the local educationul agency has failed to con-Ay.

"(d) EXCLUSION OF SPECIAL STATE AND Locm. PEOGr.A114 FUNDS.--
"(1)(A) For the purposes of determining comp) tance with the

requirements of subsections (b) and (c), a load educational
agency or a State agency operating a program under part 13 of
this chapter may exclude State and local fun Is expended for
carrying out special programs to meet the eche ational needs of
educationally deprived children including con ipensatory edu-
cation for educationally deprived children after prior deter-
mination pursuant to p. agraphs (3) and (4) of this subsection
that such larograms meet the requirements of subparagraph (13).

"(B) A State or local program meets the reouirements of this
subparagraph if it is similar to prepense &elated under this
part. The Secretary shall consider a State or local program to be
similar to programs asaisted under this part if

"(i) all children participating in the program are
educationally deprived,

"di) the program is based on similar performance objec-
tives related to educational achievement and is evaluated
in a manner consistent with those performance objectives,

"tiii) the program provides supplementary services de-
signed to meet the special educational needs of the children
who are participating,

"(iv) the local educational agency keeps such records and
affords such access thereto as are necessary to assure the
correctness and verification of the requirements of this
subparagraph, and

"(v) the State educational agency monitors performance
under the program to assure that the requirements of this
subpatagraph are met.

12)(A) For the purpose of determining compliance with the
requirements of subsection (c), a local educational agencj may
exclude State and local funds expended for

"(i) bilingual education for children of limited English
proficiency,

"(ii) special education for handicapped children, and
"(Hi) certain State phase-in programs as described in

subparagraph (B).
"(13) A State education program which is being phased into

full operation 'meets the requirements of this subparagraph if
the Secretary a satisfied that

"(i) the program is authorized and governed specifically
by the provisions of State law;

"(ii) the purpose of the program is to provide for the
comprehensive and systematic restructuring of the total
educational environment at the level of the individual
school;

"(Hi) the program is based on objectives, including but not
limited to, performance objectives related to educational
achievement and is evaluated in a manner consistent with
those objectives;

"(iv) parents and school staff are involved in compre-
hensive planning, implementation, and evaluation of the
progrum;

"(v) the program will benefit all children in a purticular
school ur grade-span within a school;
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"(vi) schools participating in a program describe, in a
schoel level plan, program strategies for meeting the spe-
cial educational needs of educationally deprived children;

"(vii) at all times during such phase-in period at least 50
percent of the schools participating in the program are the
schools serving project areas which have the greatest
number or concentrations of educationally deprived chil-
dren or children from low-income families;

"(viii) State funds made available for the phase-in pro-
gram will supplement, and not supplant, State and locul
funds which would, in the absence of the phase-in program,
have been provided for schools participating in such
program;

"(ix) the local educational agency is separately account-
able, for purposes of compliance with the clauses of this
subparagraph, to the State educational agency for any
funds expended for such program; and

"(x) the local educational agencies carrying out the pro-
gram are complying with the clauses of this subparagraph
and the State educational agency is complying with ap-
plicable provisions of this paragraph.

"Gil The Secretary shall make an advance determination of
whether or not a State program meets the requirements of this
subsection. The Secretary shall require each State educational
agency to submit the provisions of State law together with
implementing rules, regulations, orders, guidelines, and
interpretations which are necessary for an advance determina-
tion. The Secretary's determination shall be in writing and
shall include the reasons for the determination. Whenever
there is any material change in pertieent State law affecting
the program, the State educational agency shall submit such
changes to the Secretary.

IQ The State educational agency shall make an advance
determination of whether or not a local program meets the
requirements of this subsection. TI.- State educational agency
shall require each local educational agency to submit the provi-
sions of local law, together with implementing rules, regula-
tions, guidelines, and interpretations which are necessary to
make such an advance determination. The State educational
agency's determinatien shall be in writing and shall include the
reasons fur the determination. Whenever there is any material
change in pertinent local law affecting the program, the local
educational agency shall submit such changes to the State
educatiunul agency.

'SEC. IOW. EVALUATIONS.

"(a) Locee EyALUAT1ON.Each local educational agency shall
"(I) evalua.e the effectiveness of programs assisted under this

part, in accordance with national standards developed according
to section 1435, at least once every 3 years (using objective
measurement of individual student achievement in basic skills
end mcre udvanced skills, aggregated for the local educational
ugency us a whole) as un indicutor of the impuct of the progrum;

"(2) aubmit such evaluation results to the Stute educational
agency at leust once during euch 3-year application cycle;

20 USC Z129.
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"(3) determine whether improved performance under para-
graph (1) is sustained over a period of more than one program
year.

"(13) STATE DIALUATIONILIn accordance with national standards,
each State educational agency shall

"(1) conduct an evaluation (based on local evaluation data
collected under subsection (a) and sections 1107(b), 1202(aX6),
and 1242(d)) of the programs assisted under this chapter at least
every 2 years, submit that evaluation to the Secretary and make
public the results of that evaluation;

"(2) inform local educational agencies, in advance, of the
specific evaluation data that will be needed and how it may be
collected; and

"(3) collect data on the race, age, gender, and number of
children v. ith handicapping conditions served by the programs
assisted under this chapter and on the number of children
served by grade-level under the programs assisted under this
chapter and annually submit such data to the Secretary.

"(C) SPECIAL CONDITION.PrOjedil funded under this part that
serve only preschool, kindergarten, or first grade students or sta-dents in such grade levels who are included in projects serving
children above such grade levels shall not be subject to the require
ments of subsection (a).

2u USC 2740 "SEC. 1520. STATE EDUCATIONAL PROGRAM IMPROVEMENT PLAN.
"(a) PLAN SEQUIREMENTE.A State educational agency which

receives funds under part A, part C, and part E of this chapter shall
develop, in consultation with a committee of practitioners con-
stituted pursuant to section 1451(b) of this chapter, a plan to ensure
implementation of the provisions of this section and section 1021.
Each such plan shall contain, but shall not be limited to-e-

11) the objective measures and standards the State edu-
cational agency and other agencies receiving funds under part
A, part C, and part E of this chapter will use to assess aggregate
performance puatuant to section 1021, and may include im-
plementation of section 1019;

"12) the means the State educational agency will use to
develop joint plans with local educational agencies which have
identified, pursuant to section 1021(b), schools in need of pro-
gram improvement to attain satisfactory student progress, the
timetable for developing and implementing such plans (within
parameters defined pursuant to section 1431) and the program
improvement assistance that will be provided to such schools
pursuant to section 1021. Such program improvement assistance
may include, but shall not be limited to, training and retraining
of personnel, development of curricula that has shown promise
in similar schools, replication of promising practices in effective
schools models, improving coordination between programs as-
sisted under this chapter and the regular school program, und
the development of innovative strategies to enhance parental
involvement.

"(b) DissEmINATION AND AVAII.AIHLITY OF PLAN.(1) The State
educational agency shall disseminate the plan developed under this
subsection to ail local educationul agencies and other State agencies
receiving funds under this chapter.

"(2) The State educational program improvement plan shall beavailable at the State educational agency for inspection by the

Public
Information

ilandicaPpcd
perboni

.))
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:Mary and may be amended by the State educational agency
er consultation with a conunittee of practitioners when
cessary.
"(c) Avanasierre or Furtes.In any fiscal year for which appro-
iations are made pursuant to section 1405, the State educational
lency _shall fully implement the program improvement activities
3scribed in sections 1020 and 1021. In any fiscal year for which
pproprlations are not made, the State educational agency shall
onduct, at a minimum, the activities required under section 1021(d),
nd other program improvement activities to the extent practicable.

SEC. $921. PROGRAM IMPROVEMENT. 20 USC 2731.

"(a) LoGAL REVIRW.Each local educational agency shall
"(1) conduct an annual review of the program's effectiveness

in improving student performance for which puroose the local
educational agency shall use outcomes developed pursuant to
section 1012 and subsection (b) of this section, and make the
results of such review available to teachers, parents of partici-
pating children, and other appropriate parties;

12) determine whether improved performance under para-
graph (1) is sustained over a period of more than one program
year;

"(3) use the results of such review and of evaluation pursuant
to section 1019 in program improvement efforts required by
section 1021(b); and

"(4) annually assess through consultation with parents, the
effectiveness of the parental involvement program and deter-
mine what action needs to be taken, if any, to increase parental
participation.

"(b) SCHOOL PROGRAM Imeaovestarre(1) With respect to each
school which does not show substantial progress toward meeting the
desired outcomes described in the local educational agency's applica-
tion under section 1012(a) or shows no improvement or a decline in
aggregate performance of children served under this chapter for one
school year as assessed by measures developed pursuant to section
1019(a) or subsection (a), pursuant to the program improvement
timetable developed under sections 1020 and 1431, the local edu-
cational agency shall

"(A) develop and implement in coordination with such school a
plan for program improvement which shall describe how such
agency will identify and modify programs funded under this
chapter for schools and children pursuant to this section and
which shall incorporate those program changes which have the
greatest likelihood of improving the performance of education-
ally disadvantaged children, including

"6) a description of educational strategies designed to
achieve the stated program outcomes or to otherwise
improve the performance and meet the needs of eligible
children; and

"Oil a deacription of the resources, and how such re
sources will be applied, to carry out the strategies selected,
including, as appropriate, qualified personnel, inservice
training, curriculum materials, equipment, and physical
facilities; and, where appropriate

"(I) technical assistance;
"(11) alternative curriculum that has shown promise

in similar schools;
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IUD improving coordination between part A andpart C of this chapter and the regular school program;"(IV) evaluation of parent involvement;
"(1!) appropriate inservica) training for staff paid withfunds under this chapter and other staff who teachchildren served under this chapter; and
"(VD other measures selected by the local educationalagancy; and

113) submit the plan to the local school board and the Stateeducational agency, and make it available to parents of childrenserved under this chapter in that school.
12) A school which has 10 or fewer students served during anentire program year shall not be subject to the requirements of thissubsection.
"IC) DISCRETIONARY ASSISTANCE.The

IOCRI educational agencymay apply to the State educational agency for program improve-ment assistance funds authorized under section 1405.
"Id) STATE ASSISTANCE TO LOCAL EDUCATIONAL AGENCIES.M Ifafter the locally developed program improvement plan shall havebeen in effect according to the timetable established under sections1020 and 1431, the aggregate performance of children served underthis chapter in a school does not meet the standards stated insubsections (a) and (b), the local educational agency shall, with theState educational agency, and in consultation with scheol staff andparents of participating children, develop and implement a jointplan for program improvement in that school until improvedperformance is sustained over a period of more than 1 year,"(2) The State educational agency shall ensure that programimprovement assistance is provided to each school identified underparagraph ilk

"le) LOCAL CONDMONS.The local educational agency and theState educational agency, in performing their reapoasibilities tinderthis section, shall take into consideration--
"I 1 I the mobility of the student population,
"42) the extent of educational deprivation among programparticipants which may negatively affect improvement efforts,13) the difficulties involved in dealing with older children insecondary school programs funded under this chanter,"I4; whether indicators other than improved achievementdemonstrate the, positive effects on participating children of theactivities funded, under thischapter, and
"15) whether a change in the review cycle pursuant to section1019 or 1021(a)(1) or in the measurement instrument used orother measure-reiated phenomena has rendered results invalidor unreliable for that particular year.

"ID STUDENT PROGRAM IMPROVEMENT.On the basis of the evalua.tions and reviews under sections 1019(01) and 1021(aX1), each localeducational agency shall
"I 1) identify students who have been served for a programyear and have not met the standards stated in subsections (a)and
"12) consider modifications in the program offered to betterserve students so identified, and
"130 conduct a thorough assessment of the educational needsof students who remain in the program after 2 consecutiveyears of participation and have not met the standards stated insubsection tat
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"(g) PROGRAM IMPROVEMENT AssurraNcs.In carrying out the
ogram improvement and student improvement activities required
subsections (a), 11)), Ica, and Id), local educational agencies and

tate educational agencies shall utilize the resources of the regional
ichnical assistance centers and appropriate regional rural mist-
nce programs established by section 1456 to the full extent such
esources are available.

"(h) FURTHER AerioN.If the State educational agency finds that,
:onsistent with the program improvement timetable established
ander sections W20 and 1431, after one year under the joint plan
developed pursuant to subsection Id), including services in accord-
ance with section 1017, a school which continues to fall below the
standards for improvement stated in subsections (a) and (b) with
regard to the aggregate performance of children served under part
A, part C, and part E of this chapter, the State educational agency
shall, with the local educational agency, review the joint plan and
make revisions which are designed to improve performance, and
continue t so each consecutive year until such performance is
sustained o.er a period of more than one year. Nothing ;) this
section or section 1021) shall be construed to give the Fade any
authority concerning the educational program of's local educational
agency that does not otherwise exist under State law.

MUTUAL AGREEMENT.Before any joint plan may be imple-
mented under subsection (d) and subsection (h) both the local edu-
cational agency and State educational agency must approve such
plan.

"PART BEVEN START PROGRAMS OPERATED BY LOCAL
EDUCATIONAL AGENCIES

"SEC. 1551. STATEMENT OF PURPOSE.

"It is the purpose of this part to improve the educational
opportunities of the Nation's children and adults by integrating
early childhuad education and adult education for parents into a
unified program to be referred to as 'Even Start'. The program shall
be implemented through cooperative projects that build on existing
community resources to create a new range of services.
"SEC. IOW. PROGRAM AUTHORIZATION.

"(a) GRANTS ay THE SECRETARY.In any fiscal year in which the
appropriations for this part do not equal or exceed $50,000,000, the
Secretary is authorized, in accordance with the provisions of this
part which are not inconsistent with the provisions of this subsec-
tion, to make grants to local educational agencies or consortia of
such agencies to carry out Even Start programs.

"Ib) STATE GRANT Paoaeata.In any fiscal year in which the
appropriations for this part equal or exceed $50,000,000, the Sec-
retary is authorized, in accordance with the provisions of this part,
to make grants to States from allocations under section 1053 to
enable States to carry out Even Start programs.

"(c) DEFINITION.For the purpose of this part, the term 'State'
includes each of the 60 States, the District of Columbia, and the
Commonwealth of Puerto Rico.
"SEC. 105:1. M.I.00ATION.

"(a) RESERVATION FOR MIGRANT PROGRAMS.The Secretary shall
first reserve an amount equal to 3 percent of such amount for

214

20 USC 2741.

20 USC 2742.

20 USC 2743.



102 STAT. 168 PUBLIC LAW 100-297APR. 28, 1988

programs consistent with the purpose of this part for migrantchildren. Programa for which funds are reserved under this subsec-tion shall be conducted through the Office of Migrant Education.
"(b) STATE Al.I.00ATION.Excep. as provided in section 1052(a) and

subhection (c) of this section, each State shall be eligible to receive agrant under this part in each fiscal year that bears the same ratio tothe remainder of the amount app:opriated under section 10521b) inthat fiscal year as the amount allocated under section 1005 of thisAct to (he local educational agencies in the State bears to the total
amount allocated to such agencies in all States.

"ic) STATE MINIMUM.(1) Subject to the provisions of paragraph
(2), no State shall receive less than the greater of

"(A) one-half of one percer: of the amount appropriated forthis part and allocated under subsection (b) for any fiscal year;or

211 USC a44

"(II) $250,000.
"(2)(A) No State shall, by reason of the application of the provi-

sions of paragraph (1XA) of this subsection, be allotted more than
"di ISO percent of the amount that the State received in the

fiscal year preceding the fiscal year for which the detarmination
is made. or

"lib the amount calculated under subparagraph (B),
whichever is less.

"(13) For the purpose of subparagraph (AXii), the amount for eachState equals
"(i) the number of children in such State counted for purposesof this part in the fiscal year specified in subparagraph (A).

multiplied by
"lin 150 percent of the national average per pupil payment

made with funds available under this part for that year,
-SEA'. 1051 USES OF FUNDS.

"(a) IN GENERALIn carrying out the program under this part,
funds made available to local educational agencies, in collaborationwith, where at.propriate, institutions of higher education, comma-nity.based organizations, the appropriate State educational agency,or other appropriate nonprofit organizations, shall be used to paythe Federal share of the cost of providing family-centered education
programs which involve parents and children in a cooperative effortto help parents become full partners in the education of their
children and to assist children in reaching their full potential aslearners

"lb) PRGGRAM El EMENTS.Each program assisted under this partshall include
"( I) the identification and recruitment of eligible children;
"(2) screening and preparation of parents and children for

participation, including testing, referral to necessary counsel-ing, and related services;
"(a) design of programs und provision of support services

(when unavailable from other sources) appropriate to the
participants' work and other responsibilities, including

"IA) scheduling and location of services to allow joint
participation by parents and children;

"(13) child care for the period that parents are involved in
the program provided for tinder this part; and
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'(C) transportation for the purpose of enabling parents
and their children to participate in the program authorized
by this part;

"(4) the establishment of instructional programs that promote
adult literacy, training parents to support the educational
growth of their children, and preparation of children for success
in regular school programs;

15) provision of special training to enable staff to develop the
skills necessary to work with parents and young children in the
full range of instructional services offered through this part
(including child care staff in programs enrolling children of
participants under this part on a spew available basis);

"(6) provision of and monitoring of integrated iustructional
services to participating parents and children through home-
based programs; and

"(7) coordination of programs assisted under this part with
programs assisted under this charer and any relevant pro-
grams under chapter 2 of this title, the Adult Education Act,
the Education of the Handicapped Act, the Job Training Part-
nership Act, and with the Head Start program, volunteer lit-
eracy programs, and other relevant prgrams.

"(c) FEDERAL SHARE LIMITATION.The Federal share under this
part may be

"(1) not more than 90 percent of the total cost of the program
in the first year the local educational agency receives assistance
under this part,

"(2) 80 percent in the second such year,
"(3) 70 percent in the third such year, and
"(4) 60 percent in the fourth and any subsequent such year.

Funds may not be used for indirect costa. The remaining cost may be
obtained from any source other than funds made available for
programs under this title.
"SEC. len. ELIGIBLE PARTICIPANTS.

"Eligible participants shall be
"(1) a parent or parents who are eligible for participation in

an adult basic education program under the Adult Education
Act; and

"(2) the child or children (aged 1 to 7, inclusive), of any
individual under paragraph (1), who reside in a school attend-
ance area designated for participation in programs under
part A.

"SEC. IOC APPLICATIONS.

"(a) SussitasioN.To be eligible to receive a grant under this part Grunts
a local educational agency shall submit an application to the Sec-
retary under section 1052(a) and to the State educational agency
under section 1052(b) in such form and containing or accompanied
by such information ac the Secretary or the State educational
agency. us the case may be, may require.

"(b) REQUIRED DOCUMENTATION.Such application shall include
documentation that the local educational agency has the qualified
personnel required

"(1) to develop, administer, and implement the program re-
quired by this part, and

"(2) to provide special training necessary to prepare staff for
the program.

20 USC 2745.

20 USC 2'146
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PLAN.Such application shall also include a plan of operationfor the program which includes-
11) a description of the program goals;
"(2) a description of the activities and services which will be

provided under the program (including training and prepara-
tion of staff);

13) a description of the population to be served and an
estimate of the number of participants;

"(4) if appropriate, a description of the collaborative efforts of
the institutions of higher education, community-based organiza-
tions, the appropriate St..te educational agency, private ele-
mentary achools, or other appropriate nonprofit organizations
in carrying out the program for which assistance is sought;

"(5) a statement of the methods which will be used
"(A) to ensure that the programs will serve those eligible

participants most in need of the activities and services
provided by this part;

"(B) to provide services under this part to special popu-
lations, such as individuals with limited English proficiency
and individuals with handicaps; and

"(C) to encourage participants to remain in the programs
for a time sufficient to meet program goals; and

"(6) a description of the methods by which the applicant will
coordinate programs under this part with programs under chap-
ter 1 and chapter 2, where appropriate, of this title, the Adult
Education Act, the Job Training Partnership Act, and with
Head Start programs, volunteer literacy programa, and otherrelevant prograMS.

20 USC 2717 "SEC. Mt AWARD OF GRANTS.

"(a) SELECTMN PsocEss.The Secretary or each State educational
agency, as the case may he, shall appoint a review panel that will
award grants on the basis of proposals which

"I1) are moat likely to be successful in meeting the goals ofthis part;
12) serve the greatest percentage of eligible children and

parents as described in section 1055;
"(3) demonstrate the greatest degree of cooperation and co-

ordination between a variety of relevant service providers in ail
phases of the program;

"(4) submit budgets which appear reasonable, given the scope
of the proposal;

"(5) demonstrate the local educational agency's ability to
provide additional funding under section 1054(c);

"16) are representative of urban and rural regions of the State
or of the United States, as the case may be; and

17) show the greatest promise fa; providing models which
may be transferred to other local educational agencies.

"a:0 REVIEW PANELA review panel shall, to the extent prac-
ticable, consist of 7 members as follows:

II) an eurly childhood education professional;
"(2) an adult education professional;
"(3) a representative of parent-child education organizations;
14) a representative of community-based literacy organiza-

tions;
15) a member of a local board of educution;
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"(6) a representative of business anti industry with a commit-
ment to education; and

"al an individLal involved in the implementation of programs
under this chapter within the State.

le panel shall contain members described in paragraphs (1),(2), (6),
(7).

lc) &imam DISTRIBUTION or Assurrstics.In approving grants
nder this part under section 105i(a), the Secretary shall assure an
quitable distribution nf assistance amet,g the States, among urban
.nd rill al areas of the United States, and among urban and rural
trees of a State.

Id) DURATION.(1) CsTants may be awarded for a period not to
weed 4 years. In any application from a local educational agency
br a grant to continue a project for the second, third, or fourth fiscal
var following the first fiscal year in which a grant was awarded to
uch local educational agency, the Secretary or the State edu-
ational agency, as the case may be, shall review the progressbeing
nade toward meeting the objectives of the project. The Secretary or
he State educational agency, as the case may be, may refuse to
ward a grant if the Secretary or such agency finds that sufficient
Irogress has not been made toward meeting such objectives, but
mly after affording the applicant notice and an opportunity for a
:tearing.

"(2) The Secretary shall establish criteria for carrying out the
provisions of paragraph (1) in the transition fiscal year whenever
the provisions of section 10521b) apply to authorized State grant
programs.

"SEC. Ma. EVALUATION.

"(a) INDEPENDENT ANNUAL EVALUATION.The Secretary shall
provide for the annual independent evelluation of programs under
this part to determine their effectiveness in providing

"(1)services to six-cial populations;
12) adult education services;
"(3) parent training;
"(4) home-based programs involving parents and children,
"(5) coordination with related programs; and
"(6) training of related personnel in appropriate skill areas.

"(b) CMTERIA.
11) Each evaluation shall be conducted by individuals not

directly iniolved in the administration of the program or
project operated under thie part. Such independent evaluators
and the progrum administrators shall jointly develop evaluation
criteria which provide for appropriate analysis of the factors
under subsection (a). When possiole, each evaluation shall in-
clude comparisons with appropriate control groups.

"(2) In order to determine a program's effectiveness in achiev-
ing its atuted goals, each evaluation shall contain objective
meusures of such goals und, whenever feasible, shall obtain the
specific views of program participants about such programs.

"(C) REPORT TO Counitea AND DISSEMINATION.The Secretary
shall prepare and submit to the Congress a review and summary of
the results of such evaluations not later thun September 30, 1993.
The annual evaluations shall be submitted to the National Diffusion
Network for consideration for pobbible dissemination.

Urban urea's
Rurul areas
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20 USC 2749 "SEC. tea. AUTHORIZATION OV APPROPRIATIONS.

"There are authorized to be appropriated for the purposes of this
part $50,000,000 for the fiscal year 1989 and such sums as may be
necessary for each of the fiscal years 1990, 1991, 1992, and 1993.

"PART CSECONDARY SCHOOL PROGRAMS FOR BASIC
SKILIS IMPROVEMENT AND DROPOUT PREVENTION
AND REENTRY

rhbudvantaged
perbona
244 USC 2761

2u USC 2762

lirants

"SEC. 1101. PURPOSE.

"lt is the purpose of this subpart to provide additional assistance
to local educational agencies with high concentrations of low-income
children, low-achieving children, or school dropouts to improve the
achievement of educationally disadvantaged children enrolled in
secondary schools of such agencies, and to reduce the number ofyouths who do not complete their elementary and secondaryeducation.

"SEC. 1102. ALIAWATION.

"(a) RESERVATION FOR MIGRANT PROGRAMS.From the amount
appropriated under section 1108 for the fiscal years 1990, 1991, 1992,
and 1993, the Secretary shall first reserve an amount equal to 3
percent of su:h amount for programs consistent with the purpose of
this part for school dropout prevention and reentry programs and
secondary school basic skills improvement programs for migrant
children. Programs for which funds are reserved under this subsec-
tion shall be conducted through the Office of Migrant Education.

lb) STATE ALLOCATION.Except as provided in subsection (c),
each State shall be eligible to receive a grant under this part in each
fiscal year that bears the same ratio to the remainder of the amonnt
appropriated in that fiscal year as the amount allocated under
section 1005 of this Act to the local educational agencies in the State
bears to the total amount allocated to such agencies in all States.

"ici STATE MINIMUPA.(1) No State shall receive less than thegreater of
"(A) one-quarter of I percent of the amount appropriated for

this part and allecated under subsection (b) for any fiscal year;
or

"(B) $250,000.
"12)(A) No State shall, by reason of the application of the provi-

sions of paragraph (1)(A) of this subsection, be allotted more than
II) 150 percent of the amount that the State received in the

fiscal year preceding the fiscal year for which the determination
is made, or

"(lit the amount calculated under subparagraph (B),
whichever is less.

"Ill) For the purpose of subparagraph (A)(ii), the amount for euchState equals
.%) the number of children in such State counted for purposes

of this part in the fiscal year specified in subparagraph (A),
multiplied by

150 percent of the national average per pupil payment
made with funds available under this part for that year.

id) LOCAL EDUCATIONAL AGENCY ALLOCAT.ON Each State edu-
cational agency shell allocate funds amon:; fecal educational agen-
cies in the State on the basis of-
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"(1) the eligibility of such agency for funds under section 1005
of this Act; and

"(2) the criteria described in section 1105.

Each local educational agency may carry out the activities described
in section 1103 in cooperation with community-based organizations.

"(e) STATE ADIAINISTRAT1ON.A
State may reserve not more than

5 percent of the amounts available under this part for any fiscal

year for State administrative costs.

"SEC. 1103. USES (IF FUNDS.

"(a) GENERAL. RULE.A local educational agency may use
"(I) the remainder of such funds for secondary schools basic

skills improvement activities pursuant to subsection (b), and
"(2) not to taxceed 50 percent of funds paid under this part in

any fiscal year for dropout prevention and reentry activities
pursuant to subsection lci.

"(b) BASIC SKILLS ECM SECONDARY SCHOOULFunds made available
under this subpart may be used

"(1) to initiate or expand programs designed to meet the
special educational needs of secondary school students and to
help such students attain grade level proficiency in basic skills,
and, as appropriate, learn more advanced skills;

"(2) to develop innovative approaches for
"(A) surmounting barriers that make secondary school

programs under this subpart difficult for certain students
to attend and difficult for secondary schools to administe:,
such as scheduling problems; and

"(B) courses leading to successful completion of the gen-
eral education development test or of graduation require-
ments;

"(3) to develop and implement innovative programs involving
community-based organizations or the private sector, or both, to
provide motivational activities, preemployment training, or
transition-to-work activities;

"(4) to provide programs for eligible students outside the
school, with the goal of reaching school dropouts who will not
reenter the traditional school, for the purpose of providing
compensatory education, basic skills education, or courses for
general educational development;

"(5) to use the rezources of the community to assist in provid-
ing services to the target population;

"(0) to provide training for staff who will work with the target
population on strategies and techniques for identifying,
instructing, and assisting such students;

"(7) to provide guidance and counseling activities, support
services, expbration of postsecondary educational opportuni-
ties, youth employment activities, and other student services
which are necessary to assist eligible students; and

"(8) to recruit, train, and supervise secondary school students
(including the provision of stipends to students in greatest s.eed
of financial assistance) to serve as tutors of other students
eligible for services under this subpart and under part A, in
order to assist such eligible students with homework assign-
ments, provide instructional activities, and foster good study
habits and improved achievement.

20 USC 2763.
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"(C) USES OF FUNDS FOR SCHOOL DROPOUT PREIIENTIOV AND RE-ENTRY PRCULVTS.Funds made available under this subsection maybe used fur
l') effective programs which identify potential student drop-outs and prevent them from dropping out of elementary andsecondary school;
"12) effective programs which identify and encourage childrenwho have already dropped out to reenter school and completetheir elementary and secondary education;
"(3) effective pr

o
for early intervention designed toidentify at-risk stuCitislisin elementary and early secondaryschools;

14) model systems for collecting and reporting information tolocal school officials on the number, ages, and grade levels ofthe children not completing their elementary and secsndaryeducation and the reasons why such children have dropped outof school;
"151 school dropout programs which include coordinated serv-ices and activities with programs of vocational education, adultbasic education, and programs under the Job Training Partner-ship Act;
"(6) projects which are carried out in consortia with a commu-nity-based organization, any nonprofit private organization,

institution of higher education, State educationul agency, Stateand local public agencies, private indust:y councila (establishedunder the Job Training l'artnership Act), museum, library,or educational television or broadcasting station, or commu-nity-based organization; or
"Cii any of the activities described in section 6005 or 6006 oftitle VI

"Id) LIMITATION.Not more than 25 percent of amounts available
may be used by a !ocal educational agency for noninstructionalservices.

-NM' I WI. APPLICATIONS.

"(a) APPLICATION REQUIRED.Any local educationul agency whichdesires to receive u grant under this part shall submit to the Stateeducational agency an application which describes the prclram tobe supported with funds under this part and complies siith theprovisions of subsectio4 (b).
"(b) CONTENTS OF APPUCA7ION.Each application submittedunder subset lion (a) shall

"n) describe the program goals und the manner in whichfunds will be used to initiate or expand services to secondaryschool students, school dropouts, and potential school dropouts;
"121 describe the activities and services which will be providedby the program (including documentation to demonstrate thatthe local educational agency has the qualified personnel re-quired to develop, ad ninister, and implement the programunder this part);
"(3) assure that the programs will be conducted in schoolswith the greatest need for assistance, in terms of achievementlevels, poverty rates, or school dropout rates;
"(4) assure thut the programs will serve those eligible stu-dents most in need of the activities and services provided by thispa rt,
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"(5) assure that services will be provided under this part, as Disadvantaged
appropriate, to special populations, such as individuals with Unir
limited English proficiency and individuals with handicaps; gipearion "."PPL

"(6) assure that parents of eligible students will be involved in
the development and implementation of programs under this
part;

"(7) describe the methods by which the applicant will coordi-
nate programs under this part with programs for the eligible
student population operated by community-based organizations,
social service organizations and agencies, private sector entities,
and other agencies, organizations, and institutions, and with
programs conducted under the Carl D. Perkins Vocational Edu-
cation Act, the Adult Education Act, the Job Training Partner-
ship) Act, and other relevant Acts;

(8) assure that, if feasible, the local educational agency will
enter into arrangements with local businesses, labor organiza-
tions, or chambers of commerce under which such businesses
and organizations will help secure employment for graduates of
schools operating projects under Ciis part;

"(9) assure that to the extent consistent with the number of
students in the school district of the local educational agency
who are enrolled in private secondary schools, such agency
shall, after timely and meaningful consultation with appro-
priate private school officials, make provision for including such
services and arrangements for the benefit of such students as
will assure their equitable participation in the urposes and
benefits of this part; and

"(10) provide such other information as the State educational
agency may require to determine the nature and quality of the
proposed project and the applicant's ability to carry it out.

"(c) SPECIAL RULE.If the Secretary determines that a local edu-
cational agency has substantially failed to comply with paragraph
(9) (4 reason of State law or otherwise) or is unwilling to provide for
such participation on an equitable basis, the Secretary shall waive
such requirement, and, subject to the provisions of section 1017(b) of
part A of this chapter, shall arrange for the provision of services to
such students.

"(d) DURATION OF GRANTS.Grants may be awarded for Et period
of 3 yearn.

"SEC. 1105. AWARD OF IMAMS.

"Each State educational agency shall award grants to local edu-
cational agencies within the State which

"(1) demonstrate the greatest need for services provided DusucIvunthged

under this part based on their numbers of low-income children,
numbers of low-achieving children, or numbtrs of school
dropouts;

"(2) are representative of urban and rural regions of the
State;

"(3) offer innovative approaches to improving achievement
among eligible youth or offer approaches which show promise
for repiication and dissemination; and

"(4) offer innevative approaches to reducing the number of
school dropouts.

20 USC 2165.
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20 USC 76i SEC. INS. FISCAL REQUIREMENTS AND MoRMNATION PROVNIONs.

"tat GENERAL RuLE.--41) The provisions of subsections (a) through
(ch of section 1018 of this Act shall apply to the program authorized
by this part.

12) ADMINISTRATIVE Coirrs.Not more than 5 percent of a grant
may be used for local administrative costs.

"(3) COORDINATION AND DISSMINATION.Local educational agen-
cies receiving grants under this part shall cooperate with the
coordination and dissemination efforts of the National Diffusion
Network and State educational agencies.

"(b) SPECIAL Rues.(1) Each local educational ftency shall use
funds under this part to supplement the level of funds under this
chapter that are used (or secondary school programa.

"(2) In order to comply with paragraph (1), any local educational
agency which operates secondary school programs funded under
chapter 1 of the Education Consolidation and Improvement Act of
1981 or part A of this Act and which is operating secondary school
basic skills programs under this part shall continue the same aggre-
gate level of funding for such prog-sams, at the same schools or at
other eligible schools within the focal educational agency.
-SEC. !tut EVALUATIOK

"The provisions of sections 1019 and 1021 shall apply to local
educational agencies receiving grants under this part.
-see. 1 t es. MTIIORIZATION OP APPROPRIATIONS.

"There are authorized to be appropriated V00,000,00 for the
fiscal year 1990, V50,000,000 for the fiscal year 1991, ;500,000,000
for the fiscal year 1992, and $550,000,000 for the fiscal year 1993 to
carry out this part.

"PART 9PROGRAMS OPERATED BY STATE AGENCIES

"Subpart 1Programs for Migratory Children
"her. MI (:RAN-N.ENTITLEMENT AND AMOUNT.

"(a) ENTITLEMENT.A State educational agency or a combination
of such agencies shall, upon application, be entitled to receive a
grant for any fiscal year under this part to establish or improve,
either directly or through local educational agencks, programs of
education fur migratory children of migratory agricultural workers
lincluding migratory agricultural dairy workers) or of migratory
fishermen which meet the requirements of section 1202.

"(b) AMOUNT OF GRANT.---(1) Except as provided in rection 1291,
the total grants which shall be made available for use in any State
(other than the Commonwealth of Puerto Rico) for this subpart shall
be an amount equal to40 percent of the average per pupil expendi-
ture in the State (or (A) in the case where the average per pupil
expenditure in the State is 12SS than 80 percent of the average per
pupil expenditure in the United States, of 80 percent of the average
per pupil expenditure in the United States, or (B) in the case where
the average per pupil expenditure in the State is more than 120
percent of the averaee per pupil expenditure in the United States. of
120 percent of the average per pupil expenditure in the United
States) multiplied by (i) the estimated number of such migratory
children aged 3 to 21, inclusive, who reside in the State full time,
and (ii) the full-time equivalent of the estimated number of such

20 USC 2761
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migratory children aged :t to 21, inclusive, who reside in the State
part time, as determined by the Secretary in accordance with
regulations, except that if, in the case of any State, such amount
exceeds the amount requireel under section 1202, the Secretary shall
allocate such excess, to the extent necessary, to other Stetee, ey'ecee
total of grants under this sentence would otherwise be insufficient
for all such children to be served in such otherStates. In determin-
ing the full-time equivalent number cf tory children who are
in a State during the summer months, theiCretary shall adjust the
number so determined to take into account the special needs of
those children for summer programs and the additional costs of
operating such programs during the summer. In determining the
number of migrant children for the purposes of this section the
Secretary shall use statistics made available by the re:grant student
record transfer system or such other system as the Secretary may
determine most accurately and fully reflects the actual number of
migrant students. In submitting the information required to make
such determination, the States may not exceed a standard errer rate
of 5 percent.

"(2) To carry out the determinations of eligibility required by this
section, the Secretary shall develop a national standard form for
certification of migrant students.

"(3) For each fiscal year, the Secretary shall determine the Puerto Rico.

percentage which the average per pupil expenditure in the
Commonwealth of Puerto Rico is of the lowest average per pupil
expenditure of any of the 50 States. The grant which the Common-
wealth of Puerto Rico shall be eligible to receive under this section
for a fiscal year shall be the amount arrived at by multiplying the
number of such migrant children in the Commonwealth of Puerto
Rico by the product of

"(A) the percentage determined under the preceding sentence,
and

"(1.3) :12 percent of the average per pupil expenditure in the
United States.

"SEC. 1202. PROGRAM REQUIREMENTS.

"(a) REQUIREMENTS FOR APPROVAL Or APPLICATION.The Sec-
retary may approve an application submitted under section 1201(a)
only upon a determination

"(1) that payments will be used for programs and projects Records

(including the acquisition of equipment and where necessary
the construction of school facilities) which are designed to meet
the special educational needs of migratory children of migra-
tory agricultural workers (including migratory agricultural
dairy workers( or of migratory fishermen, and to coordinate
such programs and projects with similar programs and projects
in other States, including the transmittal ofpertinent informa-
tion with respect to school records of such children;

"12) that in planning and carrying out programs tine projects
there has been and will be appropriate coordination with pro-
grams administered under section 418 of the Higher Education
Act, section 402 the Job Training Partnership Act, the Edu-
cation of the I leedieepped Act, the Community Services Block
Grant Act, the llead Start program, the migrant health pro-
gram, and all other appropriate programs under the Depart-
ments of Educat ion, Labor, and Agriculture;

20 USC 2'182.
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13) that such programs and projects will be administered and
carried out in a manner consistent with the basic objectives of
section Ion (other than subsection (13)), sections 1012,I014, and
1018, und subpart 2 of part F;

"(4) that, In the planning and operation of programs and
projects at both the State and local educational agency level,
there is appropriate consultation with parent advisory councils
(established in order to comply with this provision) for programs
extending for the duration of a school year, and that all pro-
grams are carried out in a manner consistent with the require-
ments of section 1016;

15) that, in planning and carrying out programs and projects,
there has been adequate assurance that provision will be merle
for the preschool education needs of migratory children of
migratory agricultural workers (including migratory agricul-
tural dairy workers) or of migratory fishermen; and

"(6) that programs conducted under this subpart will be
evaluated in terms of their effectiveness in achieving stated
goals, including objective measurements of educational achieve-
ment in basic skills and that for formerly migratary children
who have been served under this subpart in a full school year
program for at least 2 years, such evaluations shall include a
determination of whether improved performance is sustained
for more than 1 year.

'(b) CONTINUATION OP MIGRANT STATUS.--For purposes of this
subpart, with the concurrence of the parents, a migratory child of a
migratory agricultural worker (including migratory agricultural
dairy workers) or of a migratory fisherman shall be considered to
continue to be such a child for a period, not in excess of 5 years.
Such children who are currently migrant, as determined pursuant
to regulations of the Secretary, shall be given priority in the consid-
eration of programs and activities contained in applications submit-
ted under this section.

"ici DEFIN1T' NS. -The Secretary shall continue to use the defini-
tions of 'agricultural activity', 'currently migratory child', and 'fish-
ing activity which were published in the Federal Register on April
30, 1905, in regulations prescribed under section 555(b) of the Fklu-
cation Consolidation and Improvement Act of 1981 and subpart I of
part B of title I of the Elementary and Secondary Education Act of
1965 (as in effect 'on April 30, 1985). No additional definition of
'migratory agricultimal worker' ar 'migratory fisherman' may be
applied to the provisions of this subpart.

"tdk BYPASs Pitoyis1^1.If the Secretary determines that a State
is unable or unwilling to conduct educational programs for migra-
tory children of migratory agricultural workers (Including migra-
tory agricultural dairy workers) or of migratory fishermen, that it
would result in more efficient and economic administration, or that
it would add substantially to the welfare or educational attainment
of such children, the Secretary may make special arrangements
.ith other public or nonprofit private agencies to carry out the

purposes of this section in 1 or more States, and for this purpose the
Secretary may use all or part of the total of grants available for any
such State undtr this subpart.
"sEc. 1.917. CtIMMINATION OF Mit:RANT CDUCATION ACTIVITIES.

"tat Arrivrries AUTHORizsb.-1 1 The Secretary is authorized to
rr e grants to, and enter into contracts with, State educational
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agencies (in consultation with and with the approval of the States)
for activities to improve the interstate and intrastate coordination
among State and local educational agencies of the educational
programs available for migratory students. Each grant issued under
this paragraph shall not exceed 3 years for its stated purpose.

"(2)(A) The Secretary is also authorized to enter into contracts
with State educational agencies to operate a system for the transfer
among State and local educational agencies of migrant student
records (including individualized education programs approved
under the Education of the Handicapped Act).

"(B) Except as provided in subparagraph (C), for the purpose of
ensuring continuity in the operation of such system, the Secretary
shall, not later than July 1 of each year, continue to award such
contract to the State educational agency receiving the award in the
preTeding year, unless a majority of the States notify the Secretary
in writing that such agency has substantially failed to perform its
responsibilities under the contract during that preceding year.

"(C) Beginning on July I, 1992, and every 4 years thereafter, the
Secretary shall conduct a competition to award such contract.

"(D) No activity under this section shall, for purposes of any
Federal law, be treated as un information collection that is con-
ducted or sponsored by a Federal agency.

"(3) Grants or contracts shall also be made under this section to
State educational agencies to develop and establish a national pro-
gram of credit exchunge and accrual for migrant students so that
such students will be better able to meet graduation requirements
and receive their high school diplomas. Such grants or contracts
may not exceed 3 yeurs.

"(b) MAILAUILITy to: FUNDS.The Secretary shall, from the funds
appropriated for carrying out this subpart, reserve for purposes of
this section for any fiscal year an amount, determined by the
Secretary, which shall not be less than $6,000,000 nor more than 5
percent of the amount appropriated.

"Subpart 2Programs for Handicapped Children

"SEC. 1221. AMOUNT AND KIM:DIMITY.

"(a) ELIGUDLITY FOR GRANT.--(1) A State educational agency shall
be eligible to receive a grant under this subpart for any fiscal year
for programs (as defined in sections 1222 and 1223) for handicapped
children (as defined in paragraph elsB)).

"(2) For the purpose of Otis subpart
"(A) 'child: en' includes infants and toddlers described in part

II of the Education of the Handicapped Act, as appropriate, and
"ft 'handicapped children' means children who by reason of

their handicap require special education and related services, or
in the case of infants and toddlers, require early intervention
services and who are mentally retarded, hard of hearing, deaf,
speech or language impaired, visually handicapped, seriously
emotionally dea urbed, orthopedically impaired, or ether health
impaired children or children with specific learning disabilities.

"(I) STATE EDUCATIONAL A(:ENCY APPLICATION.In order to re-
ceive a grant under this subpai t, a State educational agency shall
submit an application to the Secretary which provides assurances
that-

2 2. 6
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11) ail handicapped children (other than handicapped infants
and toddlers) in the State participating in programs and
projects funded under this subpart receive a free appropriate
public education and such children and such children's parents
are provided all the rights and procedural safeguards under
part B of the Education of the Handicapped Act and this
subpart and that all handicapped infants and toddlers in the
State participating under this subpart receive early interven-
tion services and such infants and toddlers and their families
are provided the rights and procedural safeguards under part H
of such Act;

"(2) programs and projects receiving assistance under this
subpart are administered in a manner consistent with this
subpart, subpart 2 of part F, part B of the Education of the
Handicapped Act, and as determined by the Secretary to be
appropriate, part H of the Education of the Handicapped Act,
including the monitoring by such agency of compliance under
paragraph (1);

"(3) programs and projects under this subpart will be coordi-
nated with services under the Education of the Handicapped
Act;

"(4) for fiscal year 1991, and each subsequent fiscal year, the
State educational agency will administer the program au-
thorized by this subpart through the State office responsible for
administering part B of the Education of the Handicapped Act;

"(5) the agency will report annually to the Secretary
"(A) the number of children served under this subpart for

each disability and age category as described in part B of
the Education of the Handicapped Act;

NB) the number of children served under this subpart in
each of the educational placements described in section
618(bs2i of the Education of the Handicapped Act (and will
report separately State-operated and State-supported pro-
grams and local educational agency programs for children
previously served in such State programs% and

"(C) on the uses of funds and the allocation of such funds
for such uses under this subpart; and

"16) the agency will report to the Secretary such other
information as the Secretary may reasonably request.

"IC) AMOUNT OF Gaaerr.(1) Except as provided in subsection (e)
and section 1291, the grant which a State educational agency (other
than the agency for Puerto Rico) shall be eligible to receive under
this section shall be an amount equal to 90 percent of the average
per pupil expenditure in tha State (or (A) in the case where the
average per pnpil expenditure in the State is less than 80 percent of
the average per pupil expenditure in the United States, of 80
percent of the average per pupil expenditure in the United States,
or ill) in the case where the average per pupil expenditure in the
State is more than 120 percent of the average per pupil expenditure
in the United States, of 120 percent of the average per pupil
expenditure in the United States), multiplied by the number of
handicapped children, from birth through 21, enrolled on
December 1, as determined by the Secretary, in programs or schools
for handicapped infants, toddlers and children operated or sup-
ported by a state agency which

"(i) is directly responsible for providing free public education
for handicapped children (including schools or programs provid-
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ing special education and related services for handicapped chil-
dren under contract or other arrangement with such agency); or

NW is directly responsible for providing early intervention
servicee for handicapped infants or toddlers (including schools
or programs providing special education and related services for
handicaeped children under contract or other arrangement
with 'mai agency),

in the most recent fiscal year for which satisfactory data are avail-
able. The State educational agency shall distribute such funds to the
appropriate State agency on the basis of the December 1 child count
by distributing an equal amount for each child counted.

"(2) For each fiscal year, the Secretary shall determine the
percentage which the average per pupil expenditure in the
Commonwealth of Puerto Rico is of the lowest average per pupil
expenditure of any of the 50 States. Except as provided in subsection
(o), a grant which the Commonwealth of Puerto Rico shall he eligible
to receive under this subpart for a fiscal year shall be the aniornt
arrived at by multiplying the number of such handicapped children
in the Commonwealth of Puerto Rico by the product of

"(A) the percentage determined under the preceding sentence,
and

"(B) 32 percent of the average per pupil expenditure in the
United States.

"(d) COUNTING eV CHILDREN TRANSFERRING FROM STATE TO LOCAL
PRI:CRAWLin any case in which a child described in sections
1225(1)(A) and 1226W(fiNi) leaves an educational program for handi-
capped children operated or supported by a State agency in order to
partacipate in such a program operated or supported by a local
educational agency, such child shall be counted under subsection (c)if

"(1) the child was receiving and continuw to receive a free
appropriate public education; and

"(2) the State educational agency transfers to the local edu-
cational agency in whose program such child participates an
amount equal to the sums received by such State educational
agency under this section which are attributable to such child,
to be used for the purpose set forth in section 1223.

le) SPECIAL Requatemette.The State educational agency may
count handicapped childi en aged 3 to 5, inclusive, in a State only if
such State is eligible for a grunt under section 619 of the Education
of the Handicapped Act.

"SEC 1222. PROGRAM REQUIREMENTS.

"(a) GENERAL RequatesisNes.A State educational agency shall
use the payments made under this subpart for programs and
projects (including the acquisition of equipment) which are designed
to supplement the speciul education needs of handicapped children
(other than handicapped infants and toddlers) or the early interven-
tion need:, of handicapped infants and toddlers. Such programs and
projects shall be administered in a manner consistent with this
subpart, subpai t 2 of part F, pert B of the Education of the Handi-
capped Act, and, as determined by the Secretary to be appropriate,
pert H of the Education of the Ilandicapped Act.

"(b) &MM.Funds under thic subpart shall be used to supple-
ment the provision of special education and related services for
handicapped chiliiti.n Collier than handicapped infants and toddlers)
or early intervention H.iviees for handicapped infants and toddlers.

22.8
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"IC) DEMONSTRATIOI OF BENEnT.Recipients of funds under this
subpart shall collect and maintain such evaluations and assess-ments as may be necessary to demonstrate that the programs and
projects were beneficial to the children served.

20 USC 27U3 -SEC. 1223. USES OF FUNDS.

"(a) GENERAL HULLProgram, and projects authorized under
this subpart may include, but are not limited to

"(1) services provided in early intervention, preschool, ele-
mentary, secondary, and transition programs;

"12) acquisition of equipment and instructional materials;
"el) employment of special personnel;
"el) training and employment of education aides;
15) training in the uae and provision of asaiative devices and

other specialized equipment;
"(6) training of teachers and other personnel;
"el) training of parents of handicapped children;
"18) training of nonhandicapped children to facilitate their

participation with handicapped children in joint activities;
"(9) training of employers and independent living personnelinvolved in assisting the transition of handicapped children

from school to the world of work and independent living;
"(10) outreach aciivities to identify and involve handicappedchildren and their families more fully in a wide range of

educational and recreational activities in their communities;
and

"111) planning for, evaluation of, and dissemination of
information regarding such programs and projects assisted
under this subpart.

"(b) PROWEITION.Programs and projects authorized under this
subpart may not include the construction of facilities.

20 USC 2791 "SEC 1221. SERVICE AM) PROGRAM APPLICATIONS.
Grants "(a) APPLICATION REQUIRED.A State agency or local educational

agency may receive a grant under this subpart for any fiscal year ifit has on file with the State educational agency an application which
describes the services, programs, and projects to be conducted with
such assistance for a period of not more than 3 years, and each such
application has been approved by the State educational agency. Any
State educational agehcy operating programs or projects under this
subpart shall prepare a written description of such programs and
projects in accordance with subsections lb) and (c).

REQUIREMENTS.At a minimum each such application shall
"(1) indicate the number of children to be served;
"(2) specify the number of children to be served for each

disability and age category as described in part B of the Edu-
cation of the Handicapped Act;

"(3) describe the purpose or purposes of the project and the
method or methods of evaluating the effectiveness of the serv-
ices, projects, or program;

"(4) specify the services to be provided with the funds
furnished under this subpart; und

15) include other information the Secretary or State edu-
cational agency may request.

"(c) APPLICATION ASSURANCES.Any such application shall pro-
vide assurances that-
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11) all handicapped children in the State (other than hundi
capped infants and toddlers) participating in programs and
projects funded under this subpart receive a free appropriate
public education and such children and such children's parents
are provided all the rights und procedural safeguards under
part B of the Education of the Handicapped Act and this
subpart and that all handicapped infants and toddlers in the
State participating under this subpart receive early interven-
tion services and such infants and toddlers and their families
are provided the rights and procedural safeguards under part H
of such Act;

"(2) services, programs, and projects conducted under this
subpart are of sufficient size, scope, and quality to give reason-
able promise toward meeting the special educational and early
intervention needs of children to be served;

"(3) funds made available under the subpart will supplement,
not supplant State and local funds in accordance with section
1018(b);

14) the agency will maintain its fiscal effort in accordance
with section 1018(a);

"(5) the agency will conduct such evaluations and assessments
as may be necessary to demonstrate that the programs and
projects are beneficial to the children served;

16) the parents of children to be served with funds under this
subpart are provided an opportunity to participate in the devel-
opment, of its project application; and

"(7) the agency will comply with all reporting requirements in
a timely manner.

"(d) Lerma OF REQUEST.The State educational agency may
accept, in lieu of a project application, a letter of request for
payment from a local educational agency, if the local agency intends
to serve fewer than 5 children with its payment. In such a letter the
agency shall include an assurance that the payment will be used to
supplement the provision of special education and related services.
"SEC 1224. ELIGHILE CHILDREN. 20 USC 2195.

"The children eligible for services under this subpart are-
11) those handicapped children from birth to 2), inclusive,

who
"(A) the State is directly responsible for providing special

education or early intervention services to (including
schools or programs providing special education and related
services for handicapped children under contract or other
arrangement with such agency), and

"(Bei) are participating in a State-operated or State-
supported school or program for handicapped children
(including schools and programs operated under contract or
other arrangement with a State agency), or

"Iii) previously participated in such a program and are
receiving special educalion or early intervention services
from local educational agencies; and

"(2) other handicapped children, if children described in para-
graph (I) have been fully served.

2 3 0
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20 USc 2796 "SEC 1226. FEDERAL MONITORING REQUIREMENT.

"Whenever the Secretary conducts monitoring visits under part B
of the Education of the Handicapped Act, the Secretary shell mon-
itor the program authorized by this subpart, if applicable.

"Subpart 3Programs for Neglected and Delinquent Children

20 OSC 2801 "SEC. 1.111. AMOUNT AND ENTITLEMENT.

"tai ENTITLEMENT TO GRANTS.A State agency which is respon-
sible for providing free peelic education for children in,institutions
for neglected or delinquent t. hildren or in adult correctional institu-
tions shall be entitled to receive a grant under this subpart for any
fiscal year (but only if grants received under this subpart are used
only for children in such institutions).

"tb) AMOUNT or GRANT.(1) Except us provided in section 1291,
the grant which such an agency (other than the agency for Puerto
Rico) shall be eligible to receive shall be an amount equal to 40
percent of the average per pupil expenditure in the State tor (A) In
the case where the average per pupil expenditure in the State is less
than 80 percent of the average per pupil expenditure In the United
States, of 80 percent of the average per pupil expenditure in the
United States, or (IP in the case where the average per pupil
expenditure in the State is more than 120 percent of the average per
pupil expenditure in the United States, of 120 percent of the averege
per pupil expenditure in the United States) multiplied by the
number of such neglected or delinquent children in average daily
attendance, as determined by the Secretary, at schools for such
children c4erated or supported by that agency, including schools
providing education for such children under contract or other
arrangement with such agency, in the most recent fiscal year for
which satisfactory data are available.

"el) For each fiscal year, the Secretary shall determine the
percentage which the average per pupil expenditure in the
Commonwealth of Puerto Rico is of the lowest average per pupil
expenditure of any of the 50 States. The grant which the Common-
wealth of Puerto Rico shall be eligible to receive under this subpart
for a fiscal year shall be the amount arrived at by multiplying the
number of such neglected or delinquent children in the Common-
wealth of Puerto Rico by the product of

"(A) the percentage determined under the preceding sentence,
and

"(B) 3:: percent of the average per pupil expenditure in the
United States.

20 OSC 2802 -SEC. I 112. PROGRAM REQUIREMENTS.

"(a) USE OP PAYMENTS.A State agency shall use payments under
this subpa:- only for programs and projects (including the acquisi-
tion of equipment and, where necessary, the construction of school
facilities) which are designed to meet the special educational needs
of children in institutions for neglected or delinquent children,
children attending community day programs for neglected and
delinquent children, or children in adult correctional Institutions.
Such programs and projects shall be designed to support educational
services supplemental to the basic education of such children which
must be provided by the State, and such programs and projects shall
be administered and carried out in a manner consistent with sub-

Puerto Itico
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part 2 of part F and sections 1011(a), 1014, and section 1018 (other
than subsection (cm The transfer of neglected and delinquent Records

student records among State and local educational agencies, institu-
tions, and programs shall include any individualized education
programs of such students.

"(b) COMPLIANCE.In determining whether programs under this
subpart have complied with the supplement not supplant require-
ment under section 1018th), programs which are supplementary iii
terms of the number of hours of instruction students are receiving
from State and local sources shall be considered in compliance
without regard to the subject areas in which those instructional
hours are given.

"(c) THREENS.AR PROJECTS.Where a State agency operates pro-
grams under this subpart in which children are likely to participate
for more than 1 year, the State educational agency may approve the
application for a grant ut.der this subpart for a period of more than
1 year, but not to exceed 3 years.

id) EVALUAT1ON.Progrums for neglected and delinquent chil-
dren under this subpart shall be evaluated annually to determine
their impact on the ability of such children to maintain and improve
educational achievement, to maintain school credit in compliance
with State requirements, and to make the transitiop to a regular
program or special education program operated by a local edu-
cational agency.

"SEC. 1243. TRANSITION SERVICES.

la) TRANSITION SERvIcel.Each State may reserve not more
than lb percent of the amount it receives under section 1241 for any
fiscal year to support projects that facilitate the transition of chil-
dren from State operated institutions for neglected and delinquent
children into locally operated programs.

"(b) CoNDucT OE PROJECTS.Projects supported under this section
may be conducted directly by the State agency, or by contracts or
other arrangements with one or more local educational agencies,
other public agencies, or private nonprofit organizations.

"(c) LIMITATION.Assistance under this section shall be used only
to provide special educational services to neglected and delinquent
children in schools other than State operated institutions.

"SEC. 1244.11EEINITIONS.

"For the purposes of this subpart, the following terms have the
following meanings:

"(1) The term 'institution for delinquent children', as deter-
mined by the State educational agency, means a public or
private residential facility that is operated for the cure of
children who have been determined to be delinquent or in need
of supervision.

"(2) The term Instaution for neglected children' means, as
determined by the State educational agency, a public or private
residential facility (other than a faster home) that is operated
for the cure of children who have been committed to the institu-
tion or voluntarily placed in the institution under applicable
State law, due tu abandonment, neglect, or death of parents or
guardians
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"Subpad 4General Provisione for State Operated Programs
asaa. 1291. RESERVATION (W FUNDS Po 11 TERRITORIES.

"There is authorized to be appropriated for each fiscal year for
purposes of each of subparts 1, 2, und 3 of this part, an amount equal
to not more than 1 percent of the amount appropriated for such year
for such subparts, for payments to Guam. American Samoa, the
Virgin Islands, the Northern Mariana Islands, and the Trust Terri-
tory of the Pacific Islands under each such subpart. The amounts
appropriated for each such subpart shall be allotted among Guam,
American Samoa, the Virgin Islands, the Northern Mariana Islands,
and the Trust Territory of the Pacific Islands according to thaa

ipective need for such grants, based on such criteria as the
Set retary determines will best carry out the purposes of this
chapter.
"SEC. 1292. HUM. ELIGIBILitY FOR PROGRAM&

"Neglected and delinquent children under subpart 3 who are
eligible for programs for handicapped children under subpart 2, may
be counted under each subpart for purposes of grant determination
and may be served under each such program.

"PART E--PAYMENTS
20 USC 2821 "SEC. 1 WI. PAYVENT METHODS.

"The Secretary shall, from time to time, pay to each State, in
advance or otherwise, the amount which it and the local educational
agencies of that State are eligible to receive under this chapter.
Such payments shall take into account the extent (if any) to which
any previous payment to such State educational agency under this
chapter or chapter 1 of the Education Consolidation and Improve.
ment Act of 1981 (whether or not in the same fiscal year) was
greater or less than the amount which should have been paid to it.

use eau "sae. 1102. AMOUNT OF PAYMENTh TO LOCAL EDUCATIONAL AGENCIES.

"From the funds paid to it pursuant to section 1401 each State
educational agency shall distribute to each local educational agency
of the State which is eligible to receive a grant under this chapter
and which has submitted an application approved pursuant to
aection 1012 the dmount for which such application has been ap-
proved, and the imount which the local educational agency is
eligible to receive under sections 1053 and 1102 except that the
amount shun not exceed the amount determined for that local
educational agency under this chapter.

o USC 2823 "SEC. 110:1. ADJUSTMENTS WHERE NECSITATED DV APPRIWRIATIONS.
Granta "la) ADJU9TMENT ALIACATION.-1f the sums appropriated for any

fiscal year for making the payments provided for in this chapter are
not sufficient to pay in full the total amounts which all local and
State educational agencies are entitled to receive under this chapter
for such year, the amount available for each grant to a State agency
eligible for a grunt under subpart 1, 2, or 3 of part D shall be equal
to the total amount of the grant as computed under each such
subpart If the remainder of such sums available after the applica-
tion of the preceding sentence is not sufficient to pay in full the total
amounts whieh all local educational agencies are entitled to receive
under subpart 1 of part A of this chapter for such year, the afloat-
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tions to such agencies shall, subject to section 1006(c) and to adjust-
ments under the next sentence. be ratably reduced to the extent
necessary to bring the aggregate of such allocations within the
limits of the amount so appropriated. The allocation of a local
educational agency which would be reduced under the preceding
sentence to less than 85 percent of its allocation under subpart 1 of
the part A for the preceding fiscal year, shall be increased to such
amount, the total of the increases thereby required being derived by
proportionately reducing the allocations of the remaining local edu-
cational agenci, under the preceding sentence, but with such
adjustments as may be necessary to prevent the alloaation to any
remaining local educational agency from being thereby reduced to
less than 85 percent of its allocation for such year.

"(b) AMMTIONAL FUNDS ALLOCATION.(1) If additional funds
become available for making payments under this chapter for that
year, allocations that were reduced pursuant to subsection (a) shall
be increased on the same basis as they were reduced.

"en In order to permit the most effective use of all appropriations
me e to carry out this chapter, the Secretary may set dates by
w .ch (A) Stute educational agencies must certify to the Secretary
the amounts for which the applications of educational agencies have
been or will be approved by the State, and (B) State educational
agencies referred to in subpart 1 of part D must file applications. If Grunts
the maximum grant a local educational agency would receive (after
any ratable reduction which may have been required under the first
sentence of subsection (a) of this section) is more than an amount
which the State educational agency determines, in accordance with
regulations prescribed by the Secretary, such agency will use, the
excess amount shall be made available first to educational agencies
in that State. Determinations of the educational agenciea to which
such excess amounts shall be made available by the State edu-
cational agency in furtherance of the purposes of this chapter shall
be n accordance with criteria prescribed 15y the Secretary which are
designed to assure that such excess amounts will be made available
to other eligible educational agencies with the greatest need, for the
purpose of, where appropriate, redressing inequities inherent in, or
mitigating hardships caused hy, the application of the provisions of
section 11105(a) as a result of such factors as popuiation shifts and
changing economic circumstances. In the event excetai amounts
remain after carrying out the preceding 2 sentences of this section,
such excess amounta shall be distributed among the other States as
the Secretary shall preacribe for use by local educational agencies in
such States for the purposes of this chapter in such manner as the
respective State educational agencies shall prescribe.
"SEC. 1101. PAYMENTS FOR STATE ADMINISTRATION. 20 USC 224.

"(a) IN .1KNERAI..The Secretary is authorized to pay to each
State amounts equal to the amounts expended by it for the proper
and efficient performance of its duties under this chapter (other
than bection 1021), except that the total of such payments in any
fiscal year shall be the greater of the followhg:

11) 1 percent of the arnaant allocated to the State and its
local educationul agencies and to other State agencies as deter-
mined for that year under parts A and D; or

"(2) $325,000, or $50,000 in the case of Guam. American T.:anemia U.8
Samoa, the Virgin Islands, the Northern Mariana Islands, or
the Trust Territosy of the Pacific Islands.

0 Q



102 STAT. 188

USC 2525

Terntoneo, U S

20 USC 2112b

PUBLIC LAW 100-297APR. 28, 1988

"(b) LIMITATION ON limner Coszs.Not more than 15 percent of
the State administrative allocation under subsection (a) may be used
for indirect costs of the grant.
"SEC. 1155. FUNDS FOR ME IMPLEMENTATION OF SCHOOL IMPROVE-

MENT PROGRAMS.

"(a) GENERAL Aurnoemr.The Secretary is authorized to pay, for
the purpose of carrying out program improvement plans described
in section 1021, to each State an amount equal to

"(11(A) 0.25 percent of the amount allocated to the State and
its local educational agencies as determined under pa:ts A and
1) for fiscal years 1989. 1990, and 1991; and

"(B) 0.5 percent of the amount allocated to the State and its
local educational agencies as determined under parts A and D
for fiscal years 1992 and 1993; or

"(21(A) $90,009 or $15,000 in the cue of Guam, American
Samoa, the Virgin Islands, the Northern Mariana Islands, or
the Trust Territory of the Pacific Islands for fiscal years 1989,
1990, and 1991; and

"(10 $180,000 or $30,000 in the case of Guam, American
Samoa, the Virgin Islands, the Northern Mariana Islands, or
the Trust Territory of the Pacific Islands for fiscal years 1992
and 1993.

"(b) LIMITATION/L(1) No funds made available to States under
subsection (a) may be used for administrative functions related to
any provisions of this chapter.

"(2) Funds made available to States under this section shall only
be used for direct educational services in schools implementing
program improvement plans as described under section 1021.

"(3) Parents of participating children, school staff, the local edu-
cational agency and the &ate educational agency ahall jointly agree
to the selection of providers of technical assistance and the best use
of funds available under subsection (a) for the effective implementa-
tion of the program improvement plan. Uses of such funds includeassistance from

"(A) an institution of higher education;
"(8) federally supported educational laboratory or center;
'1C) State personnel with expertise in educational improve-

ment;
"(D) locally, State, or nationally based consultants; and
"tEl other possible providers of the specific services required

by the school's program plan.

"SEC. 110:. LIMITATION ON GRANT To TIIE COMMONWEALTH OF PUERTO
RICO.

"Notwithstanding the provisions of this chapter, the amount paid
to the Commonwealth of Puerto Rico under this chapter for ally
fiscal year shall not exceed 150 percent of the amount received by
the Commonwealth of Puerto Rico under chapter 1 of the Education
Consolidation and Improvement Act or under this chapter in the
preceding fiscal year Any excess over such amount shall be used to
ratably increase the allocations under subpart 1 of part A of the
other local educational agencies whose allocations do not exceed the
maximum amount for which the agencies are eligible under section
1005.

9
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"PART FGENERAL PROVISIONS

"Subpart 1Federal Administration

_)
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"SEC. 1421. FEDERAL REGULATIONS.

"(a) IN GENERALThe Secretary is authorized to issue such regu-
lations as are considered necessary to reasonably ensure that there
is compliance with the specific requirements and assurances
required by this chapter.

"(b) PROCEOURE.(1) Prior to publishing proposed regulations
pursuant to this chapter, the Secretary shall convene regional meet-
ings which shall provide input to the Secretary on the content of
proposed regulations. Such meetings shall include representatives of
Federal, State, and local administrators, parents, teachers, and
members of local boards of education involved with implementation
of programs under this chapter.

"(2) Suhsequent to regional meetings and prior to publishing
proposed regulations in the Federal Register, the Secretary shall
prepare draft regulations and submit regulations an a minimum of 4
key issues to a modified negotiated rulemaking process as a dem-
onstration of such process. The modified process shall waive applica-
tion of the Federal Advisory Committee ' et, but shall otherwise
follow the guidance provided in the Administrative Conference of
the United States in Recommendation 82-4, 'Procedures for Nego-
tiating Proposed Regulations' (47 Fed. Reg. 30708, June 18, 1982) and
any successor regulation. Participants in the demonstration shall be
cnosen by the Secretary from among participants in the regional
meetings, representing the groups described in paragraph (I) and all
geographic regions. The demonstration shall be eonducted in a
timely manner in order that final regulations may be issued by the
Secretary within the 240-day period required by section 431(g) of the
General Education Provisions Act.

"tal In an emergency situation in which regulations pursuant to
this chapter must be issued within a very limited time to assist State
and local educational agencies with the operation of the program,
the Secretary may issue a regulation without such prior consulta-
tion, but shall immediately thereafter convene regional meetings to
review the emergency regulation prior to issuance in final form.

"(c) SPECIAL RUI.E.Funds made available under sections 1437
and 1463 of this chapter shall be released for expenditure by the
Secretary only at such time as final regulations pertaining to this
chapter are published in the Federal Register.

"(d) LisirraTtoN.Programs under this chapter may not be
required to follow any 1 instructional model, such as the provision of
services outside the regular classroom or school program.
"SEC. 1132 A V AILAIIIIATV OF APPROPRIATIONS.

"(al GENERAL NM/Wit-M.Notwithstanding any other provision of
law, unless expressly in limitation of this section, funds appro-
priated in any fiscal year to carry out activities under this chapter
shall become available for obligation on July 1 of such fiscal year
and shall remain available for obligation until the end of the
subsequent fiscal year

"(b) CARRYOVER AND WA Ivtat Notwithstanding section 412 of the
General Education Provisions Act. subsection (a) or any other provi-
sion of law-
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11) not more than 25 percent of funds appropriated for fiscal
year 1989 and 15 percent of funds appropriated for fiscal year
1990 and each subsequent year may remain available for obliga-
tion for 1 aaitional year;

"(2) a State educational agency may grant a Rime waiver of
the percentage limitation under paragraph (1) if the agency
determines that the request by a local educational agency is
reasonable and necessary or may grant a waiver in any fiscal
year in which supplemental appropriations for this chapter
become available for obligation; and

"(3) the percentage limitation under paragraph (1) shall not
apply with respect to any local educational agency which re-
ceives less than ;50,000 under this chapter for any fiscal year.

ME(. I In WITHHOLDING OF PAYMENTS.

"(a) Watittomi Na.Whenever the Secretary, after reasonable
notice to any State educational agency and an opportunity for a
hearing on the record, finds that there has been a failure to comply
substantially with any assurances required to be given or conditions
required to be met under this chapter, the Secretary shall notify
such agency of these findings and that beginning 60 days after the
date of such notification, further payments will not be made to the
State under this chapter, or affected part or subpart thereof (or, in
the Secretary's discretion, that the State educational agency shall
reduce or terminate further payments under the affected part or
subpart thereof, to specified local educational agencies or State
agencies affected by tits failure) until the Secretary is satisfied that
there is no longer any such failure to comply. Until the Secretary is
so satisfied, (1) no further payments shail be made to the State
under the part or subpart thereof, or (2) payments by the State
educational agency under the part or subpart thereof shall be
limited to local educational agencies and State agencies not affected
by the failure, or (3) payments to particular local educational agen-
cies shall be reduced, as the case may be.

113) NoTics To Punic Upon submission to a State of a notice
under subsection (a) that the Secretary is withholding payments, the
Secretary shall take such action as may be necessary to bring the
withholding of payments to the attention of the public within
the State.
-SEC. I Ill. JUDICIAL REVIEW.

"(a) FILING 11PPEALs.If any State is dissatisfied with the Sec-
etary's action ander section 1433(a), such StstA may, within 60 days

after notice of such action, file with nie United States court of
appeals for the circuit in which such Sate is located a petition for
review of that action. A copy of the petition shall be forthwith
transmitted by the clerk of the court to ti.t. Secretary. The filing of
such petition shall act to suspend any withha!ding of funds by the
Secretary pending the judgment of the court and prior to a final
action on any review of such judgment. The Secretary thereupon
shall file in the court the record of the proceedings on which the
Secretary's action was based, as provided in section 2112 of title 28,
United States Code.

"lb; 'isms ov REvisw.For the purposes of this chapter, the basis
of review shall be as provided in section 458(c) of the General
Education Provisions Act.
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"(c) Jump/a. APVEAIS.Upon the filing of such petition, the court
shall have jurisdiction to affirm the action of the &cretary or to set
it aside, in whole or in part. The judgment of the court shall be
subject to review by the Supreme Court of the United States upon
certiorari of certification as provided in section 1254 of title 28,
United States Code.
-SEC. Mi. EVALUATION. 20 USC 2535.

"(a) NATIONAL STANDMIDS.In consultation with State and local
educational agencies (including members of State and local boards of
education and parent representatives), the Secretary shall develop
national standards for local evaluation of programs under this
chapter. In developing such standards, the Secretary mey use the
Title I Evaluation and Reporting System designed and implemented
under title I of this Act, IN in effect prior to the date of the
enactment of the Augustus F. Hawkins-Robert T. Stafford Ele-
mentary and Secondary School Improvement Amendments of 1988
as the model. The Secretary shall provide advance notification to
State and local educational agencies of the requirements of such
national standards of evaluations.

"(b) Rut:ans.The Secretary shall submit a comprehensive and
detailed report concerning State and local evaluation results based
on data collected under sections 1019, 1107, 1202(aX6), and 1242(d) to
the appropriate committees of the Congress on a biennial basis.

"Sk.;C. 1135. COORDINATION OF FEDERAL, STATE, AND LOCAL ADMINIS- 20 USC 2836.

TRATION.

"(a) Pouev MANUALThe Secretary shall, not later than 6
months after the publication of final regulations with respect to this
chapter, prepare and distribute to State educational agencies, State
agencies operating programs under part D, and local educational
agencies, and shall make available to parents and other interested
individuals, organizations, and agIncies, a policy manual for this
chapter to

"(1) assist such agencies in (A) preparing applications for
program funds under this chapter, (B) meeting the applicable
program requirements under this chapter, and (C) enhancing
the quality, increasing the depth, or broadening the scope of
activities for programs under this chapter;

"(2) assist State educational agencies in achieving proper and
efficient administration of programs funded under this chapter;

"(3) 'rsist parents to become involved in the planning for, and
implementation and evaluation of, programs and projects under
this chapter; and

"(4) ensure that officers and employees of the Department of
Education, including officers and empleyees of the Secretary
and officers and employees of such Deps.:ment charged with
auditing programs carried on under this chapter, uniformly
interpret, apply, and enforce requirements under this chapter
ihroughout the United States.

"(b) CONTENTS OF POLICY MANUAL The policy manual shall, with
respect. to programs carried out under this chapter, contain descrip-
tions, statements, procedural and substantive rules, opinions, policy
statements and interpretations and indices to and amendments of
the foregoing, and in particular, whether or not such items are
required under sect 552 of title 5, United States Code to be
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published or made available. The manual shall include (but not be
limited to)

"(1) a statement of the requirements applicable to the pro-
grams carried out under this chapter. Including such re-
quirements contained in this chapter, the General Education
Provisions Act, other applicable statutes, and regulations issued
under the authority of such statutes;

"(2) an explanation of the purpose of each requirement and its
interrelationship with other applicable requirements;

"(3) a statement of the procedures to be followed by the
Secretary with respect to proper and efficient performance of
administrative responsibilities;

"(4) summaries of (A) advisory opinions interpreting and
applying applicable requirements, and (B) final audit deter-
minations relevant to programs under this chapter, including
examples of actual applications of the legal requirements of
applicable statutes and regulations;

"(5) model forms and instructions developed by the Secretary
for use by State and local educational agencies, at their discre-
tion, including, but not limited to, application forms, application
review checklists, and instruments for monitoring programs
under this chapter;

"(6) summanes of appropriate court decisions concerning pro-
grams under this chapter; and

"(7) model forms, policies, and procedures developed by State
educational agencies.

"(C) RESPONSE TO INQUIRIES.The Secretary shall respond with
written guidance not more than 90 days after any written request
(return receipt requested) from a State or local educational agency
regarding a policy, question, or interpretation under this chapter. In
the case of a request from a local educational agency, such agency
must first have addressed its request to the State educational
agency.

"(d) TECHNICAL ASSISTANCEFrom funds available to the Sec-
retary for studies, evaluations, and technical assistance, the Sec-
retary shall continue, establish, and expand technical assistance
centers to provide assistance to State and local educational agencies
with respect to programs under this chapter. In providing such
assistance, centers shall place particular emphasis on information
relating to program improvement, parental involvement, instruc-
tion, testing and evaluation, ard curriculum under this chapter.
Such centers shall be accessible through electronic means.

"(e) FEDERAL DISSEMINATION OF EXEMPLARY FRU:MADILLTo the
extent possible, the Secretary shall provide informatiorkto State and
local educational agencies regarding opportunities for dissemination
of exemplary programs under this chapter through the National
Diffusion Network. The Secretary shall emphasize programs which
are exemplary in their implementation of the parent involvement
provisions of section 1016. The Secretary shall coordinate Federal
exemplary project identification activities with the National Diffu-
sion Network.

"(I) FEDERAL REVIEW OF STATE AND LOCAL ADMINISTRATION.- The
Secretary shall provide for a review of State and local administra-
Dos of programs under this chapter. In addition to such other areas
as the Secretary may consider appropriate, the review shall consider
State policies, guidance materials, monitoring and enforcement
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activities, and the detection and resolution of problems of local
noncompliance.
'SEC. 1437. AUTHORIZATION IW APPROPRIATIONS FOR EVMMATION AND 20 use logn.

TECHNH'Al. ASSISTANCE.

'There are authorized to be appropriated for the purposes of
sections 1435 and 1436 for other Federal evaluation, technical assist-
ance, and research activities related to this chapter, and authorized
studies under this chapter, $9,000,000 for the fiscal year 1989, and
such sums as may be necessary for each of the fiscal years 1990

through 1993.
-SEX. I $35. ApplicATION os GENERAL EDUCATION NtovisIONs Acr. 20 USC 2838.

"(a) GENERAL RusE.Except as otherwise specifically provided by
this section, the General Education Provisions Act shall apply to the
programs authorized by this chapter.

"(b) SINERCLUION But.c.The following provisions of the General
Education Provisions Act shall be superseded by the specired provi-
sions of this chapter with respect to the programs authorized by this
subtitle:

"(1) Section 908(aX1) of the General Education Provisions Act
is superseded by section 1931 of this chapter.

"(2) Section 926(a) of such Act is superseded by section 1937 of
this chapter.

"(3) Section 927 of such Act is superseded by section 1016 of
this chapter.

"(9) Section 430 of such Act is superseded by sections 1012,
1056, 1109(b), 1125, 1202(a), and 1229 of this chapter.

"(5) Section 955 of such Act is superseded by section 1933 of
this chapter.

"(6) Section 458 of such Act is superseded by section 1939 of
this chapter with respect to judicial review of withholding of
payments.

"(C) EXCLUSION RuLe.Sections 434, 935, and 936 of the General
Education Provisions Act, except to the extent that such sections
relate to fiscal control and fund accounting procedures, shall not
apply to the programs authorized by this chapter and shall not be
construed to authorize the Secretary to require any reports or take
any actions not specifically authorized by this chapter.

-SEC. 1139. NATIONAI. COMMISSION ON MIGRANT EDUCATION.

"(a) ESTAULISUMENT.There is established, as an independent
agency within the executive branch, a Netional Commission on
Migrant Education (referred to in this section as the 'Commission').

"(b) Msmusasure.
"(1) The Commission shall be composed of 12 members. Four

of the members shall be appointed by the President. Four of the
members shall be appointed by the Speaker of the House,
including 2 Members of the House, 1 from each political party.
Four of the members shall be appointed by the President pro
tempore of the Senate, including 2 Members of the Senate, 1
from each political party.

"(2) The chairman shall be designated by the President from
among the members appointed by the President. If the Presi-
dent has not appointed 4 members of the Commission and
designated a chairman within 60 days of the enactment of this
Act, the membeis of (he Commission appointed by the Speaker
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of the House and the President pro tempore of the Senate shall
elect a chairman who shall continue to serve for the duration of
the Commission.

"(3) Any vacancy in the Commission shall be filled in the
same manner as the original appointment.

STUDY.The Commission shall make a study of the following
issues:

111 What are the demographics of the children of migratory
workers today compared with 10 years ago and how are the
demographics expected to change over the next decade.

"(2) What are the individual roles of the Federal, State, and
private sectors in migrant affairs; how has each sector enhanced
migrant educational opportunities, including entry into all
types of postsecondary education programs; and should Federal
programs include incentives for private and State participation.

"(3) What is the number of unserved or underserved migrant
students who are eligible for the programs under this chapter
nationwide and on a State-by-State basis.

"(4) How can migrant education, migrant health, migrat t
Head Start, Job Training Partnership programs serving mi.
grants, HEP/CAMP, and adult literacy programs be integrated
and coordinated at both the Federal and State levels.

"151 How many migrant students are identified as potential
drop-outs; how might this issue be addressed at the national
policy level; and what effect does the migrant mother have on
her children's performance.

"CA How do the migrant programs under this chapter vary
from State to State; how do their administrative costs vary; how
da parent involvement and services vary.

"(7) What role has the Migrant Student Record Transfer
System performed in assisting the migrant population; to what
degree is it utilized for enhancing the education program at the
local level and by the classroom teacher; is it cost effective; and
how well would such a system adapt to other mobiiet populations
like those in the inner cities or those in the Department of
Defense overseas schools.

"(8) How many prekindergarten programs are available to
migratory children; what services are they provided; what is the
degree of parent involvement with these programs; what is a
typical profile da student in such a program.

"(9) How well are migrant handicapped and gifted and tal-
ented students identified and served; and what improvements
might be made in this area.

"(10) How many of the students being served are identified as
'currently migrant' and how many are 'formerly migrant'; what
differences are there in their needs; and how do services pro-
vided differ between those of 'currently migrant' and those of
'formerly migrant'.

"1111 How does interstate and intrastate coordination occur at
the State and local levels.

"021 Is there a need to establish a National Center for
Migrant Affairs and whet are the options for funding such a
Center.

"(d/ REPORTS.
"( 1 ) The Commission shall prepare and submit reports and

recommendations to the President and to the appropriate
committees of the Congress on the studies required to be con-
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ducted under this section. The reports for the studies required
shall be submitted as soon as practicable.

"(2) Any recommendations and reports submitted under this
paragraph which contemplate changes in Federal legislation
shall include draft legislation to accomplish the recommenda-
tions.

"(0) SPECIAL STUDY ON THE MIGRANT STUDENT RECORDS TRANSFER

SVSTEM.(1) The Commission shall conduct a study of the function
and the effectiveness of the Migrant Student Records Transfer
System.

"(2) The Commission shall prepare and submit to the Secretary of tteparui

Education and to the Congress, not later than 2 years after the first
meeting of the Commission, a report on the study required by
paragraph (1).

"(f) COMPENSATION.
"(1) Members of the Commission who are officers or full-time

employees of the United States shall serve without compensa-
tion in addition to that received for their services as officers or
employees of the United States; but they may be allowed travel
expense% including per diem in lieu of subsistence, as au-
thorized by section 6703 of title 5, United States Code, for
persons in the Government service employed intermittently.

"(2) Members of the Commission who are not officers or full-
time employees of the United States may each receive $150 per
diem when engaged in the uctual performance of duties vested
in the Commission. In addition, they may be allowed travel
expenses, including per diem in lieu of subsistence, as au-
thorized by section 6703 of title 6, United States Code, for
persons in the Government service employed intermittently.

"(f) STMT.Such personnel as the Commission deems necessary
may be appointed by the Commission without regard to the provi-
sions of title 5, United States Code, governing appointments in the
competitive service, and may be paid without regard to the provi-
sions of chapter 51 and subtitle III of chapter 63 of such title
relating to classification and General Schedule pay rates, but no
individual so appointed shall be paid in excess of the rate authorized
for GS-18 of the General Schedule.

"(g) ADMINISTRATION.
"(I) The Commission or, on the authorization of the Commis-

sion, any committee thereof, may, for the purpose of carrying
out the provisions of this section, hold such hearings and sit and
act at such times and such places within the United States as
the Commission or such committee may deem advisable.

"(2) In carrying out its duties under this section, the Commis-
sion shall consult with other Federal agencies, representatives
of State and local governments, and private organizations to the
extent feasible.

"(3) The Commission is authorized to securedirectly from any
executive department, bureau, agency, board, commission,
office, indi.pendent establishment, or instrumentality, informa-
tion, suggestions, estimates, and statistics for the purpose of this
section, and each such department, bureau, agency, board,
commission, office, establishment, or instrumentality is au-
thoriwd and directed, to the extent permitted by law, to furnish
such information, suggestions, estimates, and statistics directly
to the Commission, upon request made by the Chairman.
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"(4) For the purpose of securing the necessary data and
information, the Commission may enter into contracts with
universities, research institutions, foundations, and other com-
petent public or private agencies. For such purpose, the
Commission is authorized to obtain the services of experts and
consultants in accordance with section 3109 of title 5, United
States Code.

15) The heads of all Federal agencies are, to the extent not
prohibited by law, directed to cooperate with the Commission in
carrying out this section.

"(6) The Commission is authorized to utilize, with their con-
sent, the services, personnel, information, and facilities of other
Federal, State. local, and private agencies with or without
reimbursement.

"(7) Thu Cotnmission shall have authority to accept in the
name of the United States, grants, gifts, or bequests of money
for immediate disbursement in furtherance of the functions of
the Commission. Such grants, gifts, or bequests, after accept-
ance by the Commission, shall be paid by the donor or the
..:onor's representative to the Treasurer of the United States
whose receipts shall be their acquittance. The Treasurer of the
United States shall enter them in a special account to the credit
of the Commission for the purposes in each ease specified.

18) Six members of the Commission shall constitute a
quorum, but a lesser number of 2 or more may conduct
hearings.

"(h)TERMINATION.The Commission shall terminate 3 years after
the date of its first meeting.

"ID AUTHORIZATION OF APPROPRIATION13.--EireClive October 1,
l968, there is authorized to be appropriated $2,000,000 to carry out
the provisions of this section, -which shall remain available until
expended or until the termination of the Commission, whichever
occurs first.

"Subpart 2State Administration
use s,i "SEC 1151. STATE REGULA74ONS.

"( a) IN GENERALill Except as provided in paragraph (2), nothing
in this chapter may be interpreted to preempt, prohibit, or encour-
age State regulations issued pursuant to State law which are not
inconent with the provisions of this chapter, regulations promul-
gated under this chapter, or other applicable Federal statutes and
regulations.

"(2) State rules or ixtlicies may not limit local school districts'
decisions regarding the grade levels to be servad; the basic skills
areas (such as reading, mathematics, or language arts) to be ad-
dressed; instructional settings, materials or teaching techniques to
be used; instructional staff to be employed (as long as such staff
meet State certification and licensing requirements for education
personnel); or other essential support services (such us counseling
and other pupil personnel services) to be provided as part of the
programs authorized under this chapter.

13) Nothing in this subsection may be construed to inhibit the
State educational agency's ruponsibility to work jointly with local
educational agencies and other Stute agencies receiving funds under
this chapter in program improvement activities pursuant to section
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1021 where the State may suggest various activities and approaches
as it works with such agencies to develop program improvement
plans.

"(b) Review Sy Commrrrua OF PaAcrmoNatts.Before publication
of any proposed or final State rule or regulation pursuant to this
chapter, each such rule shall be reviewed by a State committee of
practitioners which shall include administrators, teachers, parents,
and members of local boards of education, and on which a majority
of the members shall Le local educational agency representatives. In
an emergency situation where such regulation must be issued
within a very limited time to assist local educational agencies with
the operation of the program, the State educational agency may
issue a regulation without such prior consultation, but shall imme-
diately thereafter convene a State committee of practitioners to
review the emergency regulation prior to issuance in final form.

"lc) IHENTIFICATION AS STATE REQUIREMENT.The imposition of
any State rule or policy relating to the administration and operation
of programs funded by this chapter (including those based on State
interpretation of any Federal law, regulation, or guideline) shall be
identified as a State imposed requirement.

"see. 1452. RECORDS AND INFORMATION.

"Each State educational agency shall keep such records and
provide such information to the Secretary as may be required for
fiscal audit and program evaluation (consistent with the responsibil-
ities of the Secretary under this chapter).
"SEC. 1453..ASSIGNM ENT OF PERM/MEI..

"(a) LuArrATIoNs.Public school personnel paid entirely by funds
made available under this chapter may be assigned limited super-
visory duties which are assigned to similarly situated personnel who
are not paid with such funds, and such duties need not be limited to
classroom instruction or to the benefit of children participating in
programs or projects funded under this chapter. The time spent by
public school personnel on duties described in the preceding sen-
tence may not exceed either

"(1) the same proportion of total work time as prevails with
respect to similarly situated personnel at the same school site,
or

"(2) one ie.riod per day,
whichever is less.

"(b) Use usi Svere. Pecructies.If a State carries out a program as wages

defined under seetien 1018(d), the State may use funds under this
chapter to pay salaries of personnel assigned to both the State
program une the program under this chapter for administration,
training, and technical assistance, if the State educational agency
maintains time distribution records reflecting the actual amount of
time spent by each such employee signed by that employee's super-
visor, and costs are charged on a prorated basis to both programs.

"SEC. 1151. PHOIIIIIIT1ON REGARDING STATE AID.

"No State shall take into consideration payments under this
chapter in determining the eligibility of any local educational
agency in that State for State aid, or the amount of State aid, with
respect to free public education of children.

20 USC 2852.

20 USC 2863.
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"Subpart 3Rural Educational Opportunities

"SEC. 1156. PROGRAM AUTHORIZED.

"(a) GENERAL AuntoarrY.The Secretary shall make grants to, orenter into contracts with, institutions of higher education, private
nonprofit agencies and organizations, regional educational labora-
tories. technical assistance centers established pursuant to section
1436(d), public agencies, State education agencies, or combinationsof such agencies or institutions within particular regions of the
United States, to pay all or_part of the cost of operating at least 10
rural assistance programs.. The Secretary may not make a grant to,
or enter into a contract with, any agency, institution, organization,
or combination thereef under the preceding sentence unless such
agency, institution, organization, or combination thereof has exten-sive experience providing educutional assistance to State and localeducational agencies.

*lb) FUNCTIONS Or REGIONAL RURAL ASSISTANCE PROGRAMS.
Each regional rural assistance program established under subsec-
tion (a) shall provide technical asaistance consultation, training,
und such other amistance as will assist S;ate educational agencies
and local educational agencies in the reaton to improve the quaiity
of the education provided to educationally disadvantaged children
participuting in programs under this chapter who reside in rural
areas or attend small schools. Each such program ahall give special
consideration to, and report on, problem related to districts with
declining enrollments and ways in which districts can combine
management to provide effective programs.
**SEC. 1457. APPLICATION PRIORITY REQUIREMENTS.

"(a) In carrying out this subpart, the Secretary shall give priority
to applicunts which describe assistunce to school districts in localeduc I agencies in rural areas

with die highest concentrations of children from kiw-i, .aae fumilies;
thut have a significant number or percentage of schools

serving ,+(ldren from low-income families; and
"al) in which there are a significant numbee :I schools in

which evaluations indicate lack of substantial progress toward
meeting desired outcomes, no improvement, or a decline in
aggregate performance by the childten participating in pro-
grams under this*chapter.

"(b) Applicants shall consult with State educational agencies and
local educational agencies in the application process.

1158 COORDINATION, DISSEMINATION. AND REPORT.

"(it) COOROINATION.Each program established under this subpartshall
"( I) coordinate its activities with technical assistance centers

established under section 1436(d),
"(2) coordinate its activities with the activities of local eche

cationul agencies and State educational agencies under section
1021, and

"(3) assist in identifying successful programs and practices for
disseminution through existing dissemination networks and
efforts.

"lb) D1SSEMNATION AND REPORT 4 Each rural assistance pro-
gram ahall be accessible through electronic means.
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"(2) Regionul rurel assistance programs shall submit a report to
the Secretary every 2 yeurs containing such reasonable information
about its activities as the Secretary may request, but including at a
minimum information on efforts to provide effective services under
this chapter in rural school Mtricts facing declining enrollments,
with particular attention to issues inherent in consolidating, jointly
administering, or otherwise combining the resources of 2 or more
districts.

sre... Mt AUTHORIZATION OF APPROPRIATIONS. 20 USC

"There are authorized to be appropriated $10,000,000 for fiscal
year 1989 and such sums as may be necessary for each of the fiscal
yeara 1990, 1991, 1992, and 1993.

"Subpart 4Studies

"SEC. 1161.11E14MT ON STATE AND LOCAL EVALUATIONS. 20 USC

"The Secretary shull submit a comprehensive and detailed report
concerning State and local evaluation results based on data collected
under sections 1019, 1107(a), 120240(4 and 1242(4) to the appro-
priate committees of the Congress on a biennial basis.

"SEC. ROL NATIONAL STUDY ON EFFECT OF PROGRAMS ON CHILDREN. 20 USC 2882.

la) NA11ONAL LONGITUMNAL Sumv.The Secretary shall COn- Contructs

tract with a qualified organization or agency to conduct a national
longitudinal study of eligible children participating in programs
under this chapter. The study shall assess the impact of participa-
tion by such children in chapter 1 programa until they are 18 years
of age. The study shull compare eclucational achievement of those
children with significant participation in chapter 1 programs and
comparable children who did not receive chapter 1 services. Such
study shall consider the correlations between participation in pro-
grams under this chupter and academic achievement, delinquency
rates, truancy, school dropout rates, employment and earnings, and
enrollment in postsecondary education. The study shall be con-
ducted throughout the country in urban, rural, and suburban areas
and shall be of sufficient size and scope to assess and evaluate the
effect of the program in all regions of the Nation.

"(b) Potiow-Ua.The agency or organization with which the
Secretary has entered a contract under subsection (a) shall conduct
a follow-up of the initial survey whkh ehall include a periodic
update on the purticipation und achievement of a representative
group of ellildrea who participuted in the initial study. Such follow-
up shell evuluute the effects of participation until such children are
25 years of uge.

"(c) RLPORT.A final report summarizing the findings of the
study shall be submitted to the appropriute committees of the
Congress not luter time January 1, 1997; an interim report shall be
so submitted nut later Own Junuary 1, 1993.

"SEC. 1163. A traimunTioN OF APPROPRIATIONS.

"There are authorized to be appropriated ;4000,000 for the fiscal
year 1969, $.1,200.0110 for the fiscal year 1990 $4,40( 000 for the fiscal
year 1991, $4300,000 for the fiscal year 1992, and $5,000,000 for the
fiscal year 1993 for currying out sections 1461 and 1462.

Rural areas.
Urban arena
Suburban areas.

20 USC 2883
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"Subpart 5Definitions
"SW. I ill. DEFINITIONS.

"Except as otherwise provided, for purposes of this Act:"(1) The term 'average daily attendance' means attendancedetermined in accordance with State law, except that notwith-standing any other provision of this chapter, where the localeducational agency of the school district in which any childresides makes or contracts to make a tuitioi aayment for thefree public education of such child in a school situated inanother school district, for purposes of this chapter the attend-ance of such child at such school shall be held and considered(A) to be in attendance at a school of the local educationalagency so making or contracting to make such tuition payment,and (II) not to be in attendance at a school of the local edu-cational agency receiving such tuition payment or entitled toreceive such payment under the contract.
"(2) The term 'average per pupil expenditure' means in thecase of a State or the United States, the aggregate currentexpenditures, during the third fiscal year preceding the fiscalyear for which the computation is made (or if satisfactory datafor that year are not available at the time of computation, thenduring the most recent preceding fiscal year for which satisfac-tory data are available), of all local educational agencies in theState, or in the United States (which for the purposes of thissubsection means ..he 50 States, and the District of Columbia),as the case may be, plus any direct current expenditures by theState for operation of such agencies (without regard to thesource of funds from which either of such expenditures aremade), divided by the aggregate number of children in averagedaily Attendance to whom such agencies provided free publiceducation during such preceding year.

"(3) The term 'community-based organization' means a pri-vate nonprofit organization which is representative of a commu-nity or significant segments of a community and which provideseducational or related services to individuals in the community."(4) The term 'construction' includes the preparation of draw-ings and specifications for school facilities; erecting, building,acquiring, altering,remodeling. improving, or extending schoolfacilities; and the inspection and supervision of the constructionof school facilities.
"6) The term 'county' means those divisiors of a State uti-lized by the Secretary of Commerce in compiling and reportingdata regarding counties.
"(8) The term 'current expenditures' means expenditures forfree public education, including expenditures for administra-tion, instruction, attendance, and health services, pupiltransportation sc:vices, operation and maintenance of plant,fixed charges, and net expenditures to cover deficits for foodservices and student body activities, but not including expendi-tures for community services, capitai outlay, and debt service,or any expenditures made from funds granted under this chap-ter, chapter 2 of this title, or chapter 1 or 2 of the Education

Consolidation and Improvement Act of 1981.
"r7) The term 'effective schoots programs' means school.based

programs that may encompass preschool through secondary
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school levels and that have the objective of (A) promoting
school-level planning, instructional improvement, and staff
development, (B) increasing the academic achievement levels of
all children and, particularly, educationally deprived children,
and (C) achieving as ongoing conditions in the school the fol-
lowing factors identified through effective school research as
distinguishing effective from ineffective schools

"(i) strong and effective administrative and instructional
leadership that creates consensus on instructional goals
and organizational capacity for instructional problem
solving;

"flit emphasis on the acquisition of bazic and higher order
skills;

"(iii) a safe and orderly school enviroament that allows
teachers and pupils to focus their energies on academic
achievement;

"(iv) a climate of expectations that all children can learn
under appropriate conditions; and

"(v) continuous assessment of st- 'ents and programs to
evaluate the effects of instruction.

"(8) The term 'elementary schocl' means a day or residential
school which provides elementary education, as determined
under State law.

"(9) The term 'equipment' includes machinery, utilities, and
building equipment and any necessary enclosures or structures
to house them, and includes all other items necessary for the
functioning of a particular facility as a facility for the provision
of educational services, including items such as instructional
equipment and necessary furniture, printed, published, and
audio-visual instructional materials, and books, periodicals,
documents, and other related materials.

"(10) The term 'institution of higher education' has the mean-
ing given that term in section 1201(a) of the Higher Education
Act of 1965.

"(11) The term 'free public education' means education which
is provided at public expense, under public supervision and
direction, and without tuition charge, and which is provided as
elementary or secondary school education in the applicable
State, except that such term does not include any education
provided beyond grade 12.

"(12) The term 'local educational agency' means a public
board of education or other public authority legally constituted
within a State for either administrative control or direction of,
or to perform a service function for, public elementary or
secondary schools in a city, county, township, school district, or
other political subdivision of a State, or such combination of
school districts or counties as are recognized in a State as an
acia :nistrative agency for its public elementary or secondary
schools. Such term includes any other public institution or
agency huving administrative control and direction of a public
elementary or secondary school.

"(13) The terr 'more advanced skills' means skills including
reasoning, analysis, interpretation, problem-solving, and
decisionmaking as they relate to the particular subjects in
which instruction is provided under programs supported by this
chapter.

.4 Q
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"(14) The term 'parent' includes a legal guardian or other
person standing in loco parentis.

"(15) The term 'parent advisory council' means a body com-
posed primarily of members who are parents of children served
by the programs or projects assisted under this chapter and who
are elected by such parents, in order to advise the State or local
educational agency in the planning, implementation, and
evaluation of programs under this chapter.

116) The term 'prciject area' means a school attendance area
having a high concentration of children from low-income fami-
lies which, without regard to the locality of the project itself, is
designated as an area from which children are to be selected to
participate in a program or project assisted under this chapter.

' (17) The terms 'pupil services personnel' and 'pupil services'
mean school counselors, school social workers, school psycholo-
gists,, and other que.151f.A professional personnel involved in
providing saseurart, diagnosis, counseling, educational, thera-
peutic, and other necassary services as part of a comprehensive
program to meet student needs, and the services provided by
such individuals.

118) The term 'school attendance area' means in relation to a
particular school, the geographical area in which the children
who are normally servzd by that school zeside.

119) The term 'school facilities' means classrooms and related
facilities (including initial equipment) for free public education
and interests in land (including site, grading, and improve-
ments) on which such facilitiee are conatructed, except that
such term does not include those gymnasiums and similar
facilities intended primarily for exhiblUons for which admission
is to be charged to the general public.

"(20) The teim 'Secretary' means the United States Secretary
of Education.

121) The term 'secondary school' means a day or residential
school which provides secondary education, as determined
under State law, except that it does not include any education
provided beyond grade 12.

"(22) The term 'State' means a State, the Commonwealth of
Puerto Rico, Guam, the District of Columbia, American Samoa,
the Virgin Islands, the Northern Mariana Islands, or the Trust
Territory of the Pacific Islands.

"(23) The term 'State educational agency' means the officer or
agency primarily responsible for the State supervision of public
elementary and secondary schools.

"Subpart 6Miscellaneous Provisions

-SEC. 1191. TRANSITION PROVISIONS.

"(a) REGULATIONS.All orders, determinations, rules, regulations,
permits, grants, and contracts, which have been issued by the
&cretary under chapter 1 of the Education Consolidation and
Improvement Act of 1981 and title I of this Act (as in effect on the
date before The effective date of the Augustus F. Hawkins-Robert T.
Stafford Elementary and Secondary School Improvement Amend-
ments of 1988). or which are issued under such Acts on or before the
effective date of the Augustus F. Hawkins-Robert T. Stafford Ele-
mentary and Secondary S'chool Improvement Amendments of 1988
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hall continue in effect until modified or revoked by the Secretary,
ty a court of competent jurisdiction, or by operation of law.

"(b) Erescr ott PENmNa Paocsannins.The provisions of this
hapter shall not affect administrative or judicial proceedings pend-
ng on the effective date of this section under chapter 1 of the
lducation Consolidation and Improvement Act of 1981 or this title.

"(c) TRANSITION.With respect to the period beginning on July 1,
988, and ending June 30, 1989, no recipient of funds under this
hapter, or chapter 2 of this title, or under chapter 1 or 2 of the
Cducation Consolidation and Improvement Act of 1981 shall be held
o have expended such funds in violation of the requirements of this
Set or of such Act if such funds are expended either in accordance
vith this Act or such Act.
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the implementation of a bypass?
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200.84 How does an LEA report the results
of student achievement to the SEA?

Evaluation by an SEA

=0.85 What technical standards does an
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20047 How does an SEA aggregate LEA
student achievement data for inclusion in
its evaluation?
-

Allowable and Nonallowable Costs

200.88 For what evaluation activities mac
an LEA or SEA use funds available
under this part?

200.89 For what evaluation activities mai
an LEA or SEA not use funds at ailable
under this part?

Authonty: 20 U.S.C. 2.701-2731. 2821-283P.
2851-2854. 2891-2901. unless (Atomise mted
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Subpart AGeneral
§ 200.1 What Is the Chapter 1 Program in
Local Educadonal Agencies?

(a) Under the Chapter 1 Program in
Local Educational Agencies (LEAs)
referred to in this part as the Chapter 1
LEA Programthe Secretary Provides
Federal Rearcial assistance for projects
desigaed to meet the epecial educational
needs of

(1) Educationally deprived children in
LEM:

(2) Children in load institutions for
neglected or delinquent children.
including children in local correctional
institutions: and

(3) Educationally deprived Indian
children under section 1005(d) of the
Act

(b)(1) The purpose of assistance under
this part is to improve the educabonal
opportunities of educationally deprived
children by helping these children

(i) Succeed in the regular prugram of
the LEA:

(U) Attain grade4evel proficiency: and
(iii) Improve achievement in basic end

more advanced eidils.
(2) The purpose is accomplished

through means such as supplemental
education programs. schoolwide
programs. and the increased
involvement of parents in their
children's education.
(Authority: 20 U.S.C. len)

§ 200.2 WIN la eligible far a grant?
The Secretary provides hinds under

the Chapter 1 LEA Program to
(a) States, through their respective

State educational agencies (SEAM; and
(b) The Secretary of the Interior far

Indian children referred to in
§ 200.1(a)(3).

(Author4ty:20 vac 2711-2712)

2004 Wheitiffhcfbee foe a immigrant?
(a) General rule. (1) Except as

provided in paragraph (dj of this section.
an LEA that qualifies under paragraph
(b) or (c) of this section is eligible for a
subgrant under the chapter 1 LEA
Program.

(2) An SEA provides two types of
subgrantsbasic grants and
concentration grantsto qualifying
LEM.

(b) Basic grants. An LEA is eligible for
a basic grant if

(1) There are at least 10 children
counted under section 1005(c) of the Act
in the school district of the LEA: or

(2) Satisfactory data on a school
district basis are not available but the
school district served by the LEA is
located, in whole or in part. in a county
in which there are at least 10 children
counted under section 1005(c) of the Act.

(c) Concentration grants. (1) An LEA
: s eligible for a concentration grant if

(1) The LEA is eligible for a basic grant
under paragraph (b) of this section:

(ii) The school district of the LEA is
located, in whole or in part in a county
in which the number of children counted
under secdon1035(c) of the Act in the
school districts of LEAs in the county in
the preceding fiscal year exceeds

(A) 0.500; or
(8) 15 percent of the total number of

children aged 5 to 17. inclusive, in the
school districts of LEM ixt the county in
the preceding fiscal year: and

(iii) The number of children counted
for purposes of § 200.23 or § 200.24 in
the preceding fiscal year in the school
district of the LEA exceeds

(A) 8.500; or
(B) 15 percent of the total number of

children aged 5 to 17, inclusive in the
school district of the LEA in the
preceding fiscal year.

(2) An LEA that does not qualify for a
concentraton grant under paragraph
(c)(1) of this section may receive a
concentration grant under § 200.25(b).

(d) Exception. This section does not
apply to Guam. American Samoa. the
Virgin Islands. the Northern Mariana
islands. Palau. the Federated States of
Micronesia. the Republic of the Marshall
Islands. and the Secretary if the
Interior.
(Authonty: :et U.S.C. 2711-2712)

§ 200.4 What kind of activities may an LEA
conduct?

(a) Under the Chapter 1 LEA Program.
an LEA may conduct only projecte that
are designed to provide supplemental
services to meet the special educational
needs of educationally deprived
children at the preschooL elemente-ey.
and secondary school levels.

(b) An LEA is encouraged to
(1) Develop programs to assist

participating children to improve
achievement in basic and more
advanced skills: and

(2) Consider year-round services and
activities. including intensive summer
school programs.

(c) Authorized activities to meet the
spacial educational needs of
educationally deprived children
include

(1) acquisition of equipment and
instructional materials:

(2) Acquisition of books and school
library resources:

(3) Employment of special
instructional personnel. school
counselors, and other pupil services
personnel:

(4) Employment and training of
education aides:

(5) Payments to teachers of amounts
in excess of regular salary schedules as
a bonus for service in schools serving
project areas:

(6) Training ot teachers, librarians.
other instructional and pupil services
personnel. and, as appropriate, early
childhood education professionals:

(7) Construction, if necessary. of
schcol fecilitietn

(8) Parental involvement activities:
(9) Planning for and evaluation of

Chapter 1 projects: and
(10) Other allowable activities.
(d)(1) With the approval of the SEA.

an LEA may use up to and including five
percent of the funds the LEA receives
under §§ 200.22 through 200.28 for
innovation projects to promote quality
in the Chapter 1 LEA Program.

(2) [unawake projects may include
only the following:

(i) Notwithstanding § 200.31(a). the
continuation of services to children who
received Chapter 1 services in any
preceding year for a period sufficient to
maintain progress made during the
period of their parecipa Son in the
program.

(ii) Notwitketanding § 200.31(c)(1). the
provi eon of continued services, for a
peria.1 not to exceed two additional
years, to children partidpating in a
Chapter 1 project who are transferred to
ineligible-areas or schools as part of a
desegregation plan.

(lii) Incentive payments to schools
that have demonstrated significant
progress and success in attaining the
goals of this part.

(iv) Training of teachers paid with
funds under this part and teachers and
librarians paid with other funds with
respect to the special educational needs
of eligible children and integation of
activities under this part into regular
classroom programs.

(v) Programs to encourage innovahve
eoproaches to parental involvement or

wards to or expansion of exemplary
parental involvement programs.

(vi) Encouraging the involvement at
community and private sector resources
(including fiscal resources) in meeting
the needs of eligible chilaren.

(vii) Assistance by LEAs of schools
identified uader § 760.35(6).

(3) Except as provided in paragraph
(f1).(2) (I)-(ii) of this section. the
requirements of this part apply to
innovation projects conducted tinder
this section.
(Authority: 20 U.S.C. r211

§ 200.5 What regulations( apply to the
ampler 1 LEA Program?

The fallowing regulations appl!, to the
Chapter 1 LEA Program:
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(a) The Education Department
General Administrative Regulations
(EDGAR) as follows:

(1) 34 CFR Part 78 (State-Administered
Pr OcarrIS) as follows:

(i) Subpart A (General), except for
§ 76.3 (ED general grant regulations
apply to these progtams).

(ii) Sections 76.125 through 76.137
(Consolidated Grant Applications for
Insular Areas).

(iii) Section 76.401 (Disapproval of an
applicationopportunity for a hearing).

(iv) Subpart F (What Conditions Must
Be Mat by the State and Its
Subgrantees?), except for the following
section=

(A) Sections 7e.580-76.581
(Coordination).

(B) Sections 78450 through 76.882
(Participation of Students Enrolled in
Private Schools).

(C) Section 76.884 (Day care services).
(D) Section 76.890 (Energy

conservation awareness).
(v) Subpart G (whet Are the

Administrative Responsibilities of the
State and Its Subgrantees?), except for
the following sections:

(A) Sections 76.770 through 76.772
(State Administrative Responsibilities).

(B) Section 76.786 (A State shall adopt
complaint procedures).

(C) Section 76.781 (Minimum
complaint procedures).

(D) Section 75.782 (An organization or
individual may file a complaint).

(vi) Subpart H (What Procedures Does
the Secretary Use to Get Compliance?).

(2) 34 CFR Part 77 (Definitions that
Apply to Department Regulations).

(3) 34 CFP. Part 78 (Education Appeal
Board).

(4) 34 CFR Part 80 (Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments), unless a State
formally adopts its own written fiscal
and administrative requirements for
expending and accounting for all funds
received by SEAs and LEAs under this
part. These requirements must be
available for Federal inspection and
must

(i) Be sufficiently specific to ensure
that funds received under this part are
used in compliance with all applicable
statutory and regulatory provisions:

(ii) Ensure that funds received under
this part are only spent for reasonable
ard r.ecessary costs of operating
programs under this part: and

(iii) Ensure that funds received under
this part are not used for general
expenses required to carry out other
respor.sibillt,es of State or local
governrr.ents.

(5) 34 CFR Part 81 (General Edacat.on
Prcv:sions ActEnforcement).

(b) The regulations in this Part 200.
(Authonty: 21 U.S.C. 2831(a))

§20'1.8 What definitions apply to the
Chspter 1 LEA Program?

(a) Definitions in the Elementary and
Secondary Education Act. The following
terms used in this part ars defined in
sectl in 1471 of the Act
Average daily attendance
Construction
County
Effective schools programs
Elementary school
Equipment
Free public education
Local educational agency (LEA)
More advanced skills
Parent advisory council
Project area
Pupil serViCes
Pupil services personnel
School facilities
Secondary school
Secretary
State
State educational agency (SEA)

(b) Definitions in EDGAR. The
following terms used in this part are
defined in 34 CFR 77.1:
Acquisition
Application
Department
EDGAR
GEM
Great
Minor remodeling
Personal property
Private
Project
Public
Real property
Subgrant
Supplies

(c) Other definitions. The following
definitions also apply to this part

"Act- means the Elementary and
Secondary Education Act of 1985, as
amended (ESEA).

"Aggregate performance" means
educational achievement of children
participating in programs under this
part, aggregated for a school as a whole,
measured in accordance with the
national evaluation standards in
Subpart H.

"Chapter 1" means Chapter 1 of Title I
of the Act.

"Children" means persons
(1) Up to age 21 who are entitled to a

free public education through grade 12:
Or

(2) Who are of preschool age.
"Desired outcomes"
(I) Means an LEA's goals to improve

:he educational opportunities of
educationally deprived children to help
those children-

2 4

(i) Succeed in the regular educational
program of the LEA:

(ii) Attain grade-level proficiency: and
(iii) Improve achievement in basic and

more advanced skills:
(2) At a minimum, must be expressed

in terms of aggregate performance in
accordance with § 230.38(b)(1)(ii).

(3) May also be expressed in terms of
other indicators such as

(i) Improved student performance
measured by criterion-referenced tests:

(ii) Lower dropout rates:
(iii) Improved attendance: and
(iv) Fewer retentions in grades.
"ECIA" means the Education

Consolidation and Improvement Act of
1981.

"Educationally deprived children"
means children whose educational
attainment is below the level that is
appropriate for children of their age.

"Fiscal year" means the Federal fiscal
yeara period beginning on October 1
and ending on the following September
30or another12-month period
normally used by the SEA for
recordkeeping.

"Institution for delinquent children"
means, as determined by the SEA. a
public or private residential facility that
is operated primarily for the care of
children who have been determined to
be delinquent or in need of supervision.

"Institution for neglected children"
means, as determined by the SEA. a
public or private residential facility
other than a foster homethat is
operated primarily for the care of
children who have been committed to
the institutionor voluntarily placed in
the institution under applicable State
lawbecause of the abandonment by.
neglect by, or death of parents.

"Parent." (1) The term includes a legal
guardian or other person standing in
loco parentis.

(2) "In loco parentis" means a person
acting in place of a parent or legal
guardian, and may include a person
such as a grandparent. stepparent. aunt.
uncle, older sibling, or other person
either

(i) With whom a child lives: or
(ii) Who has ten designated by a

parent or legal uardian to act in place
of the parent or legal guardian regarding
all 'aspects of the child's education.

"Preschool children" means children
who are

(1) Below the age or grade level at
which the LEA provides a free public
education: Ind

(2) Of th age or grade level at wh.ch
they can b mat from an organized
instructior al program provided in a
school or o.her educational setting.
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"School attendance area." (1) This

term means, in relation to a particular
public school, the geographic area in
which the children who are normally
served by that school reside.

(2) If a child's school attendance area
cannot be determined on a geographic
basis. the child is considered to be in the
school attendance area of the school to
which the child is assigned or would be
assigned if the child were not attending
a private school or another public school
an a voluntary basis.
(Authodty: 20 U .S.0 2231(a). 2891)

§§ 200.7-2003 (Reservedl

Subpart 8How Con a State Apply
for and Receive a Grant?

§ 200.10 What assurances must a State
submit to receive a grant?

(a) A State that wishes to receive
funds under this part for projects
designed to meet the special educational
needs of educationally deprived
children shull submit to the Secretary,
through its SEA, assurances that the
SEA

(1) Will meet the requi. .ents in
section 435(b) (2) and (5) of the General
Education Provisions Act (GEPA)
relating to fiscal control and ftuid
accounting procedures;

(2) Will carry out the activities in
§ 200.35 (evaluation) and §§ 200.37-
200.38 (school program improvement);

(3) Has an file a progeam improvement
plan that meets the requirements of
§ 200.37(a); and

(4) Will ensure that its LEAs comply
with all applicable statutory and
regulatory tequirements.

(b) The assurances submitted under
paragraph (a) of this section remain in
effect for the duration of the SEAS,
participation in the Chapter 1 LEA
Program.
(Authonty: 20 U.S.0 2722(a))

§1 200.11-200.11 (Rvesrvedi

Subpart CRow Does an LEA Apply
for and Receive a Suhgrant?

§ 200.20 How does an LEA apply for a
subgrant?

(a) Contents of an application. An
LEA may receive a subgrant under this
part for any fiscal year if the LEA has on
file with the SEA an application that
contains the following:

(1) A description of the procedures to
be used to conduct an annual
asoessment of educational needs that
meets the requirements of § 200.31(b).

(2) A rank ordering of eligible school
attendance areas, including the
identification of project areas and the
basis for the selection of' each project
area.

(3) A description of the Chapter 1
project to be conducted, including a
budget of proposed expenditures fcr
services to public and private school
children for the initial project year.

(4) A description of
(i) The desired outcomes for children

participating in the Chapter 1 project, in
terms of basic and more advanced skills
that all children are expected to master,
that will be a basis for evaluating the
project under § 200.35; and

(ii) How the LEA will measure
substantial progress toward meeting the
desired outcomes.

(5) A description of the services to be
provided to

(i) Eligible children enrolled in private
elementary and secondary schools to
ensure equita'ole participation of those
children in accordance with §§ 200...50-
200.55: and

(ii) Children in local institutions for
neglected or delinquent children.
including children in local correctional
institutions.

(8) A description of any innovation
projects the LEA proposes to conduct.

(7) Data showing that the LEA has
maintained fiscal effort in accordance
with § 200.41 if those data are not
otherwiee available to the SEA.

(8) If appropriate, the assurance
concerning comparability of services in
i 200.43(c)(1X0.

(9) The assurances required under
section 430(b) (2) and (3) of CEPA
relating to fiscal control and fund
accounting procedures.

(10)(i) Assurances that the LEA's
Chapter 1 projects

(A) Are of sufficient size, scope, and
quality to give reasonable promise of
substantial progress toward meeting the
special educational needs of the
children being served;

(B) Are designed and impketented in
consultation with teachers (including
early childhood professionals, pupil
services personneL and librarians, if
appropriate):

(C) Provide for parental involvement
in accordance with § 200.34:

(D) Provide for the allocation of time
and resources for frequent and regular
coordination between Chapter 1 staff
and the regular staff to ensure that both
the Chapter 1 and regular instructional
programs meet the special educational
needs of children participating in
programs under this part: and

(E) Provide maximum coordination
between Chapter 1 services and services
provided to address children's
handicapping conditions or limited
English proficiency; and

(ii) With the least possible paperwork
and burden. additional information an

255

SEA finds necessary to ensure
compliance with these assurances.

(b) Development and approval of
application An application must be

(1) Developed in consultation with
parents and teacher% and

(2) Approved by the SEA under
§ 200.21.

(c) Frequency of submission. (1) An
LEA shall submit to the SEA an
application prior to each project period.

(2) A project period may cover a
period of not mare than three years.

(d) Annual updating of information in
the application. An LEA shall annually
update its application by submitting to
the SEA

(1) Information an eligible school
attendance areas and the selection of
project areas required in paragraph
(a)(2) of this section;

(2) Data showing that the LEA has
maintained rtscal effort in accordance
with § 200.41 if those data are not
otherwise available to the SEA: and

(3) A budget of proposed expenditures
for eervices to public and private school
children under this part for the project
year.

(e)Furthe, updating of information in
tho applicado,.. If there are substantial
changes in the number or needs of the
children to be served or the services to
be provided. an LEA shall submit a
description of the changes to the SEA.
(Authority: 20 U.S.C. 2721(b). 7722 (S)-(c),
V= V= (a). (c). ZZIO(c))

§ 200.21 Under what conditions does an
SEA approve an LEA's application?

(a) Standards for approval. An SEA
shall approve an LEA's application for a
subgrant if

(1) The application meets the
reauirernents in § 200.20: and

(2) The SEA determines that the
LEA

(1) Maintained fiscal effort in
accordance with § 200.41; or

(ii) Has modified its application to
take into account its reduced allocation
if the LEA failed to maintain effort.

(b) Effect of SEA approval. SEA
approval of an application under
paragraph (a) of this section does not
relieve the LEA of its responsibility to
comply with all applicable requirements.
(Audiontr 20 U.S.C. 2722. 2728(o))

Allocation of Basic Grants

§ 200.22 How doe* an SEA allocate funds
tor basic grants to an LEA?

(a) if the Secretary determines the
amount of funds that each LEA in a
State is eligible to receive under sc.:thin
1005(11)(2)(A) of the Act. an SEA shall
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allocate that amount to each LEA within
the State.

(b) If the Secretary determines county
aggregate amounts under section
1005(a)(2)(B) of the Act. the SEA shall
allocate those county aggregate amounts
to LEAs in accordance with §§ 20023-4-
230.24.

(Authority: 20 U.S.C. 2711(a))

200.23 How does an SEA allocate county
aggregate amounts?

Except as provided in 200.24. an
SEA shall allocate county eggregate
amounts to LEAs as follows:

(a) Allocations based on children in
local institutions for neglected or
delinquent children. (1)(i) Except as
provided in paragraphs (a)(2), (3). and
(4) of this section the SEA shall first
allocate to a particular LEA that portion.
if any. of the county aggregate amount
that is based on tha total number of
children aged 3 to 17, inclusive. in the
LEA's school district whe resided in a
local institution for neglected or
delidquent childrenand were not
counted under Subpart 3 of Part D of
Chapter I (programs for neglected or
delinquent children operated by State
agencies)for at least 30 consecutive
days, at least one day of which was in
the month of October of the preceding
fiscal year.

(1l) For the purpose of this section. the
SEA shall consider children who are in
local correctional institutions to be
residing in institutions for delinquent
children.

(2) If the SEA determines that the LEA
is unable or unwilling to provide for the
special educational needs of the
children referred to in paragraph (a)(1)
of this section. the SEA shall

(i) Reduce the LEA's allocation by the
amoent that is based on those children.
including any concentration grant funds
generated by those children: and

(ii) Assign that portion of the LEA's
allocation to

(A) The SEA if the SEA assumes
educational responsibility for those
children: or

(B) Another State agency or LEA that
agrees to assume educationel
responsibility for those children.

(3) If no public agency is willing to
assume educational responsibility for
the children referred to in paragraph
(a)(1) of this section. the SEA may not
reallocate to any other LEA that portion
of the LEA's allocation that is based on
those children.

(4) if a local institution for neglected
or delinquent children closes and the
children are transferred to an insetution
in the school district of another LEA. the
SEA shall adjust the allocations of the
two LEAs to reflect the transfer.

(b) Allocations based on the
distribusion of children from low-income
families(1) General rrzle. (i) After
following the procedures in paragraph
(a) of this section, the SIA shall allocate
the remaining county aggi agate amount
of LEAs in the county on fee basis of the
best available data on the limber of
children from low-income families in the
school districts of those LEA&

(ii) The SEA shall determine the
number of children from low-income
families in the school districts of the
LEAs in the county by mem the same
measure of low-income throughout the
State.

(iii) In accordance with section
1403W of the Act. an LEA's allocation
under naragraphs (a) and (b)(1)(i) of this
section may not be less than 85 percent
of the allocation it received for the.
previous fiscal year.

(2) Special circumstances. The SEA
shall adjust the allocations it makes
under paragraph (b)(1) of this section to
reflect the following special
circumstance=

(i)LEels in more than one county If a
school district of an LEA overlaps a
county boundary. the SEA shall make.
on a proportionate basis, a separate
allocation to the LEA from the county
aggregate amount for each couoty in
which the school district of the LEA Li
located provided the aggregate number
of children from low-income families in
the LEA is 10 or more.

(ii) LEAs serving children from
another LEA. If an LEA serves a
substantial number of children within
the same geographic area as another
LEA. the SEA may adjust the allocations
between the LEAs in a manner the SEA
determines will best carry out the
purposes of Chapter 1.

(iii) Changes in LEAs. If an LEA's
school district is merged or
consolidated, or a portion of the district
is transferred to another LEA. the SEA
muy

(A) Adjust the allocations for the
affected LEAs to reflect the number of
children from lowencome families for
whom each LEA is providing a free
public educattom or

(B) Perma an LEA that has submitted
an approved application to carry out the
preect. by itself or in cooperation with
another LEA, during the remainder of
the fiscal year.

efizumum allocation. The SEA is
not reqiured to allocate to an LEA a
basic grant of funds under ails part
generated by fewer than 10 children.
(Authorsty: 20 U.S.C. 2711. M22-28=1

§ 200.24 Ars there exceptions to how an
SEA allocitea county aggregate amounts?

(a) In any State In whie' a large
number of LEAs overlap county
boundaries, the SEA may apply to the
Secretary for authority to make
allocatioas directly to LEAs without
regard to counties.

(b) If an SEA allocates directly to
LEAs under paragraph (a) of this
section. the SEA shall use the same
factors contained in section 1005(c) of
the Act to determine the LEM
allocations as the Secretary used to
compute county aggregate amounts
under section 1005(a)(2)(B) of the Act.

(c) An LEA dissatisfied with the
determination by the SEA under this
section may appeal directly to the
Secretary for a final determination.
(Authority: zo U.S.0 2711)

Allocation of Concentration Grants

§ 200.25 How doss an SA atloc na
concentraken grants to an LEA?

(a) General rule. (1) Except as
provided in paragra0 (b) of this section.
an SEA shall allocate ,.. countys
concentration grant funds only to
LEAs

(i) Whose school districts lie, in whole
or in part, within the country: and

(it) That meet the eligibility criteria in
§ 200.3(c)(1).

(2) In allocating concentration grant
funds under paragraph (a) of this
section. the SEA shall distribute the
funds to each LEA that is eligible to
receive those funds in proportion to the
current number of reildren counted for
purposes of § 200.23 or § 200.24 in the
school district of eaeh LEA compared to
the current number of those children in
the school districts of all LEAs that are
eligible for concentration grants in the
county.

(b) Exceptions. (1)(i) An SEA may
reserve not more than 2 percent of the
amount of concentration grant funds it
receives to make direct payments to
LEAs that meet the criteria in
§ 200.3(c)(1) (i) and (iii) but are located
in counties that are not eligible under

200.3(c)(1)(ii).
(Ii) If an SEA plans to reserve

concentration grant funds under
payggraph (b)(1)(i) of this section. the
SEA. before allocating any
concentration grant funde under
paragraph (a) or (b1 (2)-(3) of this
section. shall

(A) Determine tviuth LE.s located in
ineligible counties are eligible to receive
concentration grant funds:

(9) Determine the appropriate amount
to 1,e reserved:
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(C) Proportionately reduce the unount
dvailable for concentration grants for
eligible counties or LEAs to provide the
reserved amount:

(D) Rank order the LEAs eligible for
concentration grant funds that aro
located in ineligible counties according
to the number or percentage of children
counted for purposes of § 200.23 or

200.24 in the preceding fiscal year in
each LEA:

(E) Select, in rank order. those LEAs
that the SEA plans to provide
concentration grant funds: and

(F) Distribute the reserved funds
among the selected LEA, in proportion
to the current number of children
counted for purposes of I 20023 er

Z00.24 in the school district of each
LEA compared to the current number of
those children in all the school districts
of the selected LEAs.

(2) In a county in which no LEA meets
the eligibility criteria in § 200.3(c)(1)(iii),
an SEA shall

(1) Identify those LEAs in which either
the number or percentage of children .

counted for purposes of I 200.23 or
200.24 in the preceding ftsral year

exceeds the average numb.r or
percentage of those chil&en in the
county: and

Oil Allocate concentratLur gent funds
for the county among the LEAs
identified in paragraph (b)(2)(1) of tnis
section in proportion to the current
number of children counted far proposes

§ 200.23 or 1 20024 in the school
district of each LEA compared to the
current number of thosirchildrea to ad
the school districts of those LEAe.

(3) In a State that receives a minimum
concentration grant under seetion
1008(a)(1)(B) of the Act, the SEA shall

(I) Allocate concentration gent funds
among LEAs In the State in a=ordanca
with the provisions in paragraphs (a)
and (b) of this sectiom or

(it) Without regard to the counties In
which the LEAs are located--

(A) Identify those LEAs in which
either the number or percentage of
children counted for purposir of § 200.23
or § 200.24 in the preceding fiscal year
exceeda the averags number or
percentage of those children in the
State: end

(B) Allocate concentration grant funds
among the LEAs identified in paragraph
(b)(3)(11)(A) of this section in proportion
to the current number of childrtn
counted for purposes of § 200.23 or
§ 200.24 in the school district of each
LEA compared to the current number of
those children in all the school districts
of all LEAs so identified.

(ci Use of concentratzon grant funds.
(1) An LEA that receives concentration
grant funds under this section shall use

those funds to carry out activities
described in its approved project
aplication under § 200.20.

(2) The LEA is not required to account
for concentration grant funds separately
from basic grant funds.
(Authority: a) U.S.C. V12)

Reallocation

§200.26 How does an SEA reelocate
funds?

(a) An SEA shall reallocate, on a
timely basis. excess Chapter 1 funds
provided under 11 200-22-200-25

(1) From an LEA that
(i) Is not participating in the Chapter 1

LEA Program;
(H) Has had its allocation reduced

because it failed to meet the
maintenance of effort requirements in
§ 200.41;

(111) Has carryover funds that exceed
the percentage limitation in § 200.48: or

(iv) Has excess funds for other
reasons: or

(2) That the SEA has recovered after
determining that an LEA has failed to
spend funds received under this part in
accordance with applicable law.

(b)(1) An SEA may reallo.:ate excess
Chapter 1 funds referred to in paragraph
(a) of this section only to LEAs with the
greatest aeed for those funds because of
inequities in. or mitigating hardships
caused by1 application of the allocation
formula in section 1005 of the Act.

(2) Factors that may cause inequities
in the formula include

(i) An increase since the most recent
decennial census. caused by population
shifts or changing econcmic cenditions,
in the number of children from low-
income families.

(Li) Caseload data Lured in the
allocation formula that are not
representative of the number of
neglected or delinquent children ir local
institutions: and

(ill) Other circumstances in whicL the
statutory formula fails to reflect
accurately the number or percentage of
low-income children.

(c) The SEA shall develop proceaures
for reallocating excess Chapter 1 funds
provided under 11 200.22-200.25 that
include the followine three steps:

(1) A determination of which LEAs are
eligible to receive additional funds as
indicated by the presence of factors
such as those in paragraph (b)(2) of this
section. An LEA'S eligibility must be
based on inequity caused by the
allocation formula.

(2) From among the eligible LEAs, a
determination of which LEAs have the
greatest need for funds. The SEA may
consider such factors as-

0 1-",

(i) The degree of increase in the
number or percentage of children from
low-income families: and

(ii) An LEA's need for additional
funds to provide Chapter 1 services to
address the unmet needs of eligible
Caapter 1 children.

(3) An establishment of timelines for
reallocation.

(d)(1) An SEA may reallocate excess
funds only during the Federal fiscal year
for which the funds were appropriated
or during the succeeding Federal fiscal
year.

(2) Reallocation does not extend the
period during which the excess funds
are available for obligation.
(Authority: 20 U.S.C. 1225(b). 23=(b). 28321b11

§§ 200.27-200.21 (Reserved)
Subpart DWhat Project
Requirements Apply to the Chapter 1
LEA Program?

200.30 How does an LEA sefect school
attendance areas to be project areas?

(a) General rule. (1) Except as
provided in paragraphs (b) and (d) of
this section. an LEA that receives
Chapter 1 funds under this part shall
conduct Chapter 1 projects in school
attendance areas that have high
concentrations of children from low-
income families.

(2)(1) An LEA shall identify a school
attendance area with a high
coneentration of children from low-
income families as an eligible school
attendance area if

(A) The percentage of children from
low-income families in that school
attendance area is at least as high as the
percentage of children from low-income
families in the LEA as a whole: or

(B) The number of children from low-
income families in that school
attendance area is at least equal to the
average number of children from low-
incr.= families per school attendance
area in the LEA as a whole.

(ii) in identifying eligible areas. the
LEA may use a combination of the
methods in paragraph (a)(2)(i) of this
section. except !hat the total number of
eligible school attendance areas may
not exceed the number the LEA would
have identified as eligible if it had lised
only one of the methods.

(iii) If an LEA ranks its school
attendam.e areas by grade span
groupings under paragraph (a)(3)(t)(A) of
this section. the LEA shall determine the
percentage or average number uf
children from low-income families in !he
LEA as a whole for each grade span
grouping.

(3) if fund available under this part
are insufficient to provide programs and
projects for all educationally deprived
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children in eligible school attendance
areas. an LEA shall

(i) Annuaily rank its eligible school
attendance areas from highest to lowest
according to relative degree of
concentration of children from low-
income families. The LEA may rank its
school attendance areas

(A) By grade span groupings: or
(B) For the entire LEA: and
(ii) Based on the needs of

educationally deprived children
identified under § 200.31(b) and the
resources necessary to meet those
needs, determine in rank order the
number of eligible school attendance
areas to be served.

(4) An LEA may carry out a Chapter 1
program or project iv an eligible school
attendance area only if it carries out a
Chapter 1 program or project in all other
eligible school attendance areas that are
ranked higher under paragraph (a)(3) of
this section.

(b) Special rules. Notwithstanding
paragraph (a) of this section. an LEA
may identify and rank eligible school
attendance areas as follows:

(1) An LEA may designate as eligible
and serv' all school attendance areae
within a grade span grouping or in the
entire LEA if the percentage of children
from low-income families in each school
attendance area is not more than five
percentage points above or five
percentage poe As below the average
percentage of ehildren from low-income
families within a grade span grouping or
within the entire LEA.

(2)(i) If the expenditure requirements
in paragraph (b)(2)(ii) of this section are
met. an LEA may designate as eligible
any school attendance areas in which at
least 25 percent of the children are from
low-income families.

(ii)(A) Except as provided in
paragraph (b)(2)(ii)(B) of this section. an
LEA may use the provision in paragraph
(b)(2)(i) of this section only if. in each
school attendance area of the LEA in
which Chapter 1 projects were carried
out during the preceding year, the
aggregate per pupd expenditures of
funds available under this part are funds
from a State program that meets the
requirements of section 7018(d)(1)(B) of
the Act in the current lical year equal
or exceed the eggregate ger pupil
expenditures from those sources in the
preceding fiscal year. provided that each
school attendance area qualifies for the
amount under the reeuirements in
3 200.33.

(B) An LEA may expend in the current
fiscal year in particular school
attendance areas less than the aggregate
per pupil amount required under
paragraph (b)(2)(ii)[A) of this section if
the LEA determine. under § 200.33 that

fewer resources are needed to meet the
needs of children selected for
participation in those attendance areas.

(3)(i) An LEA may designate a school
that serves an ineligible school
attendance area or serves more than one
school attendance area as an eligible
school if the proportion of children from
low-income families in average daily
attendance in that school is
substantially equal to the proportion of
children from low-income families in an
eligible school attendance area.

(ii) lf an LEA designates a school as
eligible under paragraph (b)(3)(i) of this
sectioa. the LEA shall

(A) Determine that the school
complies with the school attendance
area requirements in paragraph (a) of
this seCtiOn; and

(B) At its discretion. apply the special
rules for identifying and ranking eligible
school attendance areas in paragraph
(b) of this section to the schooL

(4) With the approval of the SEA. an
LEA may designate as eligible and serve
a school attendance area with a
substantially higher number or
percentage of educationally deprived
children before school attendance areas
with higher concentrations of children
from low-income families if

(i) The LEA does not serve more
school attendance areas than could
otherwise be served:and

(ii) The SEA determines that the
selection of school attendance areas
under paragraph (b)(4) of this section
will not substantially impair the delivery
of services to educationally deprived
children from low-income families in
project areas served by the LEA.

(5)(i) An LEA may continue to provide
for cne year Chapter I services in a
school attendance area that is not
eligible or is eligible but not ;elected
under paragraph (a) of this section if
tlitit school attendance area was eligible
and selected under the standards in
paragraph (a) of this section in the
immediately preceding year.

(ii) A school attendance area that
continues to be served under paragraph
(b)(5)(i) of this section may take the
place of the lowest ranked but otherwise
eligible school attendance area.

(8) With the approval of the SEA. an
LEA may skip eligible school attendance
areas that have higher proportions or
numbers of children from low-income
families if the children in those
attendance areas are receiving, from
non-Federal funds, services of the same
nature and scope as would otherwise be
provided under Chapter 1, except that
the LEA shall

(i) Determine the number of children
in private elementary and secondary
schools to receive Chapter 1 services

without regard to non-Federal
compensatory education funds used to
serve eligible children in public
elementary end secondary schools: and

(ie Identify children in private schoois
to receive Chapter 1 services in
accordance with the requirements in
paragraphs (a) and (b) (1)-(5) of this
section.

(c) For puiposes of paragraphs (a) arid
(b) of this section. an LEA, on the basis
of the best available data on children
from low-income families, shall annuaily
select and use the same measure of low
incomewhich may be a zomposite of
several indicatorsto identify and rank
eligible school attendance arees within
a grade span grouping or for t.e entire
LEA.

(d) Examptions. An LEA does not
have to comply with the requirements in
this section but shall crmply with the
requirements in § 200.31 if the LEAhas

(1) A total enrollment of fewer than
1.000 children: or

(2) No more than one school
attendance area at each grade span.
(Authority: M il.S.C. Z723 (e)-{b))

§ 200.31 How does an LEA identify and
select childran to participate?

(a) General rule. Except as provided
in paragraph (c) of this section and
§ 200.3e. an LFA shall use funds
available under this part only for
educationally deprived children.
identified under paragraph (b) of this
section as having the greatest need fur
special aesistance. in school attendance
areas or schools selected under § 200.20.

(b) Annual a ssessment of educational
needs. An LEA that receives funds
under this part shall annually assess
educational needs under this part as
follows:

(1) Identify educationally deprived
children. as defined in I 200.6(c), in all
eligible school attendance areas,
including educationally deprived
children in private schools.

(2) On the basis of information
obtained under paragraph (b)(1) of this
section. including information
concerning educationally deprived
children in pri 'ate senoces, identify the
general instruceonal areas and grade
levels on which the program will focus.
Instructional areas and grade levels may
varY among and within school
attendance ,reas if the needs
assessment data support those
variations.

(3) Establish educationally related
objective criteria, which mclude written
or oral testing instruments, for each
grade level and instructional arca to
select educationally deprived children
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for participation in the Chapter 1
project.

(4) Uniformly apply the criteria
required in paragraph (b)(3) of this
section to particuiar grade levels
throughout the LEA.

(5) Select for services those
educathntally deprived children who
have the greatest need for special
assistance.

(6) Determine
(i) The special educational needs of

participating children with sufficient
specificity to ensure concentration on
those needs: and

(ii) The resources such as personnel,
instructional materials, and library
resources necessary to meet those
special educational needs.

(c) Special rules. In selecting children
to participate in Chapter 1. an LEA may
implement the following provisions:

(1) An LEA may use funds available
under this part during the current school
year to continue to serve educationally
deprived children who begin
participation in a Chapter 1 project hut
who. in the UMe school year, are
transferred to a echool attendance area
or a school not receiving funds under
this part.

(2) An LEA may skip educationally
deprived children in greatest need of
special assistance if those children are
receiving, from non-Federal sources,
services of the same nature and scope
as would otherwise be provided under
Chapter 1.

(3) An LEA may use funds available
under this part to serve, for a maximum
of two additional years. children who
were identified in the previous year as
being in greatest need for special
assistance and who continue to be
educationally deprived but are no longer
in greatest need of special assistance.

(4) An LEA shall . -insider as eligible
and may serve children who. at any time
in the previous two years, received
services under the Chapter 1 Program
for Neglected or Delinquent Children.

(5)(i) An LEA may identify as eligible
and serve under this part children
receiving services to overcome
handicapping conditions or limited
English proficiency if these children

(A) Have needs stemming from
educational deprivation and not needs
related solely to their handicapping
conditions or limited English
proficiency; and

(B) Are selected on the same basis as
other children identified as eligible for
and selected to receive services under
paragraph (b) of this section.

(ii) In identifying and selecting limited
English proficient children for
participation in the Chapter 1 LEA
Program, an LEA shall.

(A) For children with sufficient
English language praficieery. use tests
written in the Engliith language. with or
without bilingual assistancm or

(B) For children whose lack of English
language proficiency precludes valid
assessment in the English language, use
factors such as teacher evaluation of
student performance, language
dominance tests in combination with
other meuurts, or other indicators that
may be used separately, as a composite
score. or as a composite with weighting,
to select children on a basis other than
English language deficiency.

(til) An LEA may not use funds
available under this part to provide
services that are required by Federal.
Stet& or kscal law to overcome
children's handicapping conditions or
limited English proficiency.
(Authority: M U.S.C. 2724)

200.32 What ire the eke, scope, and
quality requirements of a protect?

An LEA shall use funds avelable
under this part for a project t!nit is of
sufficient size, scope, and eaality to give
reasonable promise of substantial
progress toward meeOng the srecial
educational needs of le children being
eerved.
(Authority: M U.S.C. 27=(c)(1))

200.33 How does an LIA allocate
resources tts prising mess and sehoeis?

(a) Except as provided in paragraph
(b) of this section. an LEA shall allocate
resources available under this part
among project areas and schools on the
basis of

(1) The number and needs of children
selected for participation under '1 20031:

(2) The degree of educational
deprivation of these children; and

(3) The services to be provided.
(b) For the sole purpose of allocating

resources available under this part
among project areas and schools under
paragraph (a) of this section. an LEA
may continue to count, for two
additional years. children in those areas
and schools who

(1) Received Chapter 1 services in the
preceding school yean but

(2) Are no longer eligible for services
because of improved academic
achievement attributable to the Chapter
I services.
(Auth,..rtty 20 U.S.C. 273(c))

200.34 How does an LEA Involve
parents?

(a) General rule. (I) An LEA may
receive funds under this part only if it
implements programs, activities, and
procedures for the involvement of
parents of particfrsting public and
private school chilaren. This

2 1*-

involvement must Include, but is not
limited to. parent input into the
planning. design. and implementation of
the Chapter 1 LEA Program.

(2)(i) The activities and procedures
required under paragraph (a)(1) of this
section must be planned and
implemented with the meaningful
consultation of parents of participating
children.

(U) The consultation required in
paragraph (a)(2)(i) of this section and in
other sections in this part must be
organized. systematic, ongoing.
informed, and timely in relation to
decisions about the program.

(3) The activities and procedures for
the involvement of parents ra-aa: be of
sufficient size, scope, and quality to give
reasonable promise of sulistantial
progress toward achievinj/ the goals
under paragraph (b) of thi.s section.

(b) Goals of parental invokement. To
meet the requirements in paragaph (a)
of this section. an LEA shall, in
coordination with parents of
participating children. develop
programs. activities, and procedures
that have the following goals:

(1) To inform parents of participating
children of the

(i) Reasons their children are
participating in the program; and

(11) Specific instructional objectives
and methods of the program.

(2) To support the efforts of parents,
including training parents. to the
maximum extent practicable. to

(i) Work with their children in the
home to attain the instructional
objectives of the program; and

(ii) Understand the program
requirements.

(3) To train parents. teachers. and
principals to build a partnership
between home and school.

(4) To train teachers, principals. ar.d
other staff members involved in the
Chapter 1 LEA Program to work
effectively with the parents of
participating children.

(5) To consult with parents. La an
ongoing basis, concerning the mann,r
which the school and parents can work
better together to achieve the program's
objectives.

(6) To provide a comprehensive range
of opportunities for parents to become
informed, in a timely way, about how
the program will be designed. operated.
and evaluated. allowing opporturnues
for parental participation. so that
parents and educators can work
together to achieve the program's
objectives.

(7) To ensure opportunities, to the
extent practicable, for the cull
participation of parents who lack



21.754 Federal. Register. / Vol. 54, No. 96 / Friday, May V, / Rules and Rep: ations

literacy skills or whose native language
is not English.

(c) Specific requirements. An LEA
shall implement the following activities:

(1)(i) Develop written policies, after
consultation with and review by
parents. to ensure that parents are
involved in the planning. design. and
implementation of the Chapter 1 LEA
Program. The written policies must
provide for timely response to
reconunendations by parents.

(ii) Make the policies available to
parents of participating children.

(2) Convene an annual meeting, to
which all parents of participating
children must be invited, to explain the
programs and activities provided with
funds available under this part. The
annual meeting may he districtwide or
at the building level so long as all
parents of participating children are
provided the opportunity to attend.

(3)(i) Provide parents of participating
children with reports on their children's
progress.

(ii) To the extent prectical, conduct a
parent-teacher conference with the
parents of each participating child to
discuss the child's progress. placement
and methods the parents can use to
complement the child's instruction.

(iii) Make education personnel under
the Chapter 1 LEA Program. including
pupil services personnel. readily
accessible to parents.

(iv) Permit parents of participating
children to observe Chapter 1 LEA
Program activities.

(4) Provide opportunities for regular
meetings of parents to formulate
parental input into the program. if
parents of participating children so
desire.

(5) Provide parents of participating
children with timely information about
the program.

(6) Make parents aware of parental
involvement requirements and other
relevant pnw 4sions of the program.

(7) ProvAti reasonable support for
parental involvement activities as
parents, ...tay request

(8) Coordinate. to the extent possible.
parental involvement activities with
programs funded under the Adult
Education Act.

(9) To the extent practicable. provide
information. programs. and activities for
parents under this section in a language
and form that the parents understand.

(di Assessment a the parental
mvnlrement program. An LEA shad
annually assess, through constutation
with parents. the effectiveness of the
parer.tal involvement program and
determine what action needs to be
taken. if any, to increase parental
p:;:t4Lipation.

(e) Allowable activities and costs.
Chapter 1 activities that an LEA may
support with funds available under !..is
part to meet the requirements a; ens
section include the following

(1) Regular parent conferences.
(2) Parent resource centers.
(3) Parent training programs, including

reasonable and necessary expenditures
associated with parents' attendance at
training sessions.

(4) Hiring, training and utilization of
parent involvement liaison workers.

(5) Reporting to parents on children's
prowess.

(0) Training and support of personnel.
including pupil services personnel. to
work with parerna, coordinate parent
activities, and make home contacts.

(7) Use of parents as classroom
volunteers, tutors, and aides.

(8) Provision of school-to-home
complementary curriculum and
materials.

(9) Provision of assistance in
implementing home-based education
activities that reinforce classroom
instruction and student motivation.

(10) Provision of timely information on
the Chapter 1 LEA Program, including
program plans and evaluations.

(11) Solicitation of parents'
suggestions in the planning,
development, and operation of the
Program-

(12) Provision of timely responses to
parent recommendations.

(13) Parent advisory councils.
(14) Other activities designed to enlist

the support and participation of parents
in the instruction of their children.
(Authority: zo U.S.C. 7:7204 2731(a KM)

f 200.35 What we the requirements tar
evaluating and repordng pranni results?

(a) LE.4 era' lotions. (1)(1) An LEA
shall evaluate, at least once every three
years. the effectiveness of its Chapter 1
projects. in terms of basic and more
advanced skills that ail children are
expected to master. on the basis of

(A) The desired outcomes described
in the LEA's applicatioru and

(B) Except for Chapter 1 children in
preschool. kindergarten, and first grade.
student achievement, aggregated for the
LEA as a whole. in accordance with the
national standards in Subpart H.

(ii) in aCcordance with 200.1(b)(1)
(statement of purpose) and

203.2.1(a)(10)(ii(D) (coordination with
the regular program). the LEA shall
incl,:de in its evaluation a review of
Chapter 1 participating children's
progress in the regular program of the
LEA. This review may be based on
teacher judgments. grades. retention
rates. and other appropriate indicators
of success.

6 0

(2)(1) The LEA shall determine
whether improved performance cf
Chapter 1 participating children is
sustained over a period of more than 12
months.

(it) To make this determination. an
LEA shall assess performance of the
same children for at least two
consecutive 12-month periods, provided
these children continue to be enrolled in
schools of the LEA.

Example An LEA provides Chapter 1
sitrvices during the 1989-90 school year. The
LEA :.-isaseres the gains made by
participating children on a sprinetesting cycle
(spring of 1989. 1990). To detemune whether
improved performance is sustained over a
period of more than 12 months. the LEA
measures performance again in the spring of
1V11.

(3) The LEA shall report its evaluation
results to the SEA at least once during
each three-y.atr application cycle.

(h) SEA evaluations. (1) An SEA shall
evaluate, at least every two years. the
Chapter 1 prugrams in the State on the
basis of the local evaluations conducted
under paragraph (a) of this section and
sections 1107. 1202(a)(6). and 1242(d) of
the Act

(2) The SEA shall inform its LEAs. in
advance, of the specific data that will be
aeeded a, how the data may be
collected.

(3) The SEA shall
(I) By a date established by the

Secretary, submit its evaluation to the
Secretary; and

(if) Make public the results of the
evaluation.

(c) Annual pefformanoe report (1) An
SEA shall annually

(i) Collect data spezified in section
1019 of the Act and by the Secretary in
the SEA's annual performance report:
and

(ii) Submit those data to the Secretary.
(2) An LEA shall provide to the SEA

any data needed by the SEA to complete
its annual performance report.
(Authority: 20 U.S.C. 1221e-ta. 2701i ht. =2
(b). (c)(5). 2729. 2025. 28521

§ 200.38 What are the requi-ements for
senootwies projects?

(a) Eligibility for a schoolwide
prefect An LEA may conduct a Chapter
1 project to upgrade the entire
educational program in a school if the
following requirerr.ents are met:

(1) The school serves an eligible
attendance area or is an eligible school
in accordance with § 200.30.

(2) For the first year of the ihree-!, ear
project period the LEA determines, using
the same measure of low Income used to
identify arui rank school attendance
areas under j 200.30(rj ,hat at least 75
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percent af ;he children residing in the
school attendance :77,4 ar enrolled in
the school are from law-incame families.

(3) The LEA develops a plan far the
school that

(i) Meets tha requirements In
paragraph (b) af this sectiam and

(ii) Has been approved by the SEA.
(4) The LEA meets the fiscal

requirements in paragraph (c) af this
section.

(b) Required plan. The plan required
under paragraph (a)(3) of this section
must

(1) Provide far a comprehensive
assessment of the educational needs af
all students in the schaoL particularly
the special needs af educationally
deprived childrem

(2) Establish goals to
(I) Meet the special needs of all

students: and
(ii) Ensure that educationally deprived

children are
(A) Served effectively; and
(B) Demonstrate performance gains

that are comparable to the performance
gains af other students:

(3) Describe the instructional program.
pupil services, and procedures ta be
used to implement the goals of the
schaalwide projec4

(4) Describe the specific uses of funds
available under this part .4 the
schaalwide project

(3) If appropriate, describe how the
school will move to implement an
effective schools program as defined in
section un af the Act

(8) Be developed with the involvement
af individuals who will be engaged in
carrying out the plan. Including

(i) Parents;
(ii) Teachers:
(iii) Librarians;
(iv) Education aides:
(v) Pupil sereices personnel;
(vi) Administrator!: and
(vii) If the plan relates to a secondary

school. students:
(7) Provide far consultation among the

individuals listed in paragraph (b)(8) of
this section concerning the

(i) Educational prcgress af all students
in the schach and

(ii) Development and implementation
of the accountability measures required
in paragraph (f) af this section:

(8) Provide far appropriate training of
parents af children ta be served,
teachers, librarians, and other
instructional. administrative, and pupil
services personnel to enable these
'ndividuals to carry out the plan: and

(9) Include procedures far measuring
progress under paragraph (f) af this
section and a descnptian of the
measures ta be used.

(c) Fiscal requirements. An LEA that
uses funds available under this part ta
conduct a schaalwide project shall meet
the fallowing fiscal requirements:

(1)(i) In an LEA with ane ar mare
schaalwide projects and ane ar mare
celier schools serving project areas, the
LEA shall provide far each schaalwide
project an amount af funds made
available under this part that, far each
educaffanally deprived child. equals ar
exceeds the amount af funds made
available under this part that the LEA
provides far each educatianegy
deprived child served in other project
schools. In determining the number af
educationally deprived children in a
schaolwide project the LEA shall use
either af the following;

(A) The number af children in the
schaalwide project below the highest
ranked child served in other project
schools in the LEA.

(B) All children meeting the defiritian
af "educationally deprived children" in

200.8(c).
(ii) The LEA shall allocate to a

schoolwide project an amount af funds
made available under this part that is
sufficient ta ensure that the project is of
sufficient size, scope, and quality to give
reasonable promise of substantiel
progress toward meeting the special
educational needs of the educationally
deprived children served.

(2)(i) Except as provided In paragraph
(c)(2)(ii) of this section, dieting each
fiscal year in which a schoalwide
project is carried out. the LEA shall, in
each schaalwide project, spend per cbild
an amount of State and local funds
excluding amounts spent under a
compensatory program as defined in

200.43(0(1) and special supplementary
State and local funds required under
Chapter 1 of the ECIA far each child In a
schaolwide project who was nat
educationally deprivedthat is at least
equal to the amount af State and local
funds the LEA spent per child in that
school during the preceding fiscal year.

(ii) The LEA shall include far each
fiscal year the cast af services far Staie
and local programs under § 200.45(a)(2)
only in proportion to the number af
children served by these programs in the
school in the year far which the
determinations are made.

(3) The LEA shall ensure that funds
made available under this pa. t far a
schaalwide project only supplement.
and ta the extent practical, increase the
level af funds that would, in the absence
af funds under this part. be made
available from nan-Federal sources for
the school.

(4) The LEA balI comply with the
comparability requirements in Z00.43.

(5) Notwithstanding paragraph (d)(2)
af this section, the LEA shell keep
records to document the expenditure cf
funds made available under this part in
a schaalwide project.

(d) Effect of selection for a
schoolwide project. (1) The SEA shail
approve the plan of the LE.4 for a
schoolwide project far a period of three
years if the plan meets the requirements
in paragraphs (b) and (c) of this section.

(2) Far each school that has a
schoolwide project plan approved by the
SEA. the LEA is not required to

(1) ComPTY with any Chapter 1
requirements prohibiting the
commingling of funds available under
this part with funds available far regular
programs in arder ta show that Chapter
1 funds benefit only educationally
deprived children:

(ii) Identify particular children as
eligible to participate in the schaolwide
project. but shall identify educationally
deprived children far the purpose af
paragraphs (b), (c), and (f) af this
section: and

(iii) Demonstrate that the particular
services paid far with Chapter 1 funds
supplement the cervices regularly
provided in thet schaaL

(e) Use of funds, In addition to the
activities included in § 200.4. the LEA
may use funds made available under
this part in schoolwide projects far

(1) Planning and implementing
effective schools programs; and

(2) Other activities ta improve the
instructional program and pupil services
in the school such as

(i) Reducing class size:
(ii) Training staff and parents: and
(iii) Implementing extended-day

programs.
(f) Accountability requirements. (l)

Except as provided in paragraph (f)(2) af
this section, in arder ta continue a
schoolwide project. an LEA must be
able ta demonstrate after three years far
each school prticipating in a
schaolwide project that

(i) The achievement gains uf
educationally deprived.children in the
school exceed the average achievement
gains af comparable participating
Chapter 1 children in the LEA as a
whole; ar

(ii)-The achievement gains of
educationally deprived children in the
school exceed the average achiee ement
gains af comparable educationally
deprived children in that school in the
three fiscal years prior ta the start of tho
schoalwide protect.

(21 Far a secondary school, if
achievement levels aver the three-year
scnaalwide protect pero .. as compared
with the three-year period immetfiatel!.
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preceding the echo olwide project do not
decline, demonstrntion of lower dropout
rates. inaeased retention rates. or
increased graduaton rates are
acceptable in lieu of increased
achievement.

(3) If the SEA determines that a
schooIwide project meets the
requirements in paragraph (1) (1) or (2)
of this section at the end of the three-
year period provided in paragraph (d)(1)
of this section. the SEA shall allow the
LEA to road= the schoolwide project
for an additional three years.

(4)(i) For the purpose of paragraph (f)
(1) and (2) of this section. the LEA shall
annually collect achievement and other
annsment data for each school
participating in a schoolwide project.

(ii) The LEA shall make the results of
the annual collection of achievement
and other assessment data available to
parents. the public, and the W.A.

(5) The program improvement
requirements in §§ 200.37-Z00.38 apply
to schoclwide projects under this
section.

(g) Pardcipation of children enrolled
in private schools. In determiniag which
private school children residing in the
school attendance area of a school
j.erticipating in a schoolwide project are
elktible for Chapter 2 services, the LEA
sha:1 apply which ever method it
selected under paragraph (c)(1)(1) (A) or
(B) oi this section.
(Authri 2D 1.1.S.C. V25. =cf. 2730-2731)

§ 200:11 Whet are on SEA's
respo :Wanes for program Improvement?

(a) SEA program improvement plan.
(I) An SEA shell develop, in
consu:tatton with the cmmnittee of
practininers under § 200.70(e), a plan to
ensure hoplementation of the provisions
of paragraph (b) of this section and
§ 200.38.

(2) The SEk.'s plan must contain, but
is not limited ta, the followinc

(i) The objective measures and
standards the STA and LEA.s will use to
assess aggregate performance and
substantial gegen toward meeting
desired outcomes. The SEA may
establish standards to be included in the
plan to impreve the educational
opportunities of educationally deprived
children by helping those children
succeed in the regular program. attain
grade-level proficiency, and improve
achievement in basic and more
advanced skills.

(ill The means the SEA will use to
develop a joint plan with an LEA that
has identified. under § 200.38(b). a
school in need of program improvement
to attain satisfactory student progress.

(iii) In accordance with § 2.00.3e4b)(6),
the timetable for developing and
implementing a joint plan with an LEA.

(iv) The program improvement
assistance to be providui to a school
identified under 200.313(b)(8), which
may include. but is not limited to

(A) Training and retraining personnel:
(B) Developing curricula that have

shown promise in similar schoolx
(C) Replicating promising practices in

effective schools models:
(D) Improving coordination between

programs assisted under Chapter 1 and
the regular school program: and

(E) Develaping innovadve strategies
to enhance parental involvement.

(3) The SEA si. ill
(i) Disseminate its plan to all LEAs

and other State agencies that receive
funds under Chapter t and

(ii) Make the plan available at the
SEA for inspection by the Secretary.

M The SEA mey amend its plan, if
necessary, after =siltation with the
committee of practitioners.

(b) SEA assistance to LEAs. (1)(i) If
funds are appropriated for the
implementation of school improvement
programs under section 1405 of the Act.
an SEA shall fully implement the
program improvement acties
described in this section end § 200.38.

(ii) If funds are not appramiated under
section 1441: zil tha Act the SEA shall at
a minimum

(A) With the least possible paperwork
and burden, follow the progress cd any
school identified by an LEA under
I 230-38414(1):

(B) Develop implement with LEAs
joint plans far program ingeovetrent
under 200.38(b)(6):

(C) Ensure that program improvement
assistance is provided to each school
identified under 200.38(b)(6): and

(D) Conduct other program
improvement activities to the met=
practicable.

(2) An LEA may apply to the SEA for
program in,:trrivernent a.ssistaace funds
appropri.ited under zection 1405 of the
*la
lAuthontr =a =1 (c)-(d). (g)-{i).
2825. 2351(b)).

§ 200.3$ Whst are an LEA's
responetttatfee tor program Involvement?

(a) Local review. For each project
schooL an LEA shall

(1)(i) Conduct an annual review of the
effecti. eness of its Chapter I project in
imnroving student performance as
meesured by aggregate performance and
the desired outcomes descnbed in the
LEA', application: and

(ii) Make the results of the review
available to teachers, parents of
participating children, and other

appropriate parties. including principals
of schools attended by Chapter 1
children:

(2) Determine whether improved
performance is sustained over a period
of more than 12 months as required by
§ 200.313(b)(8)(iv)(C): and

(3) Use the results of the review and
the LEA's evaluation under section 1019
of the Act in program improvement
efforts required by paragraph (b) of this
section.

(b) School program improve.ment. (I)
Except as provided in paragraph (b)(4)
of this section. an LEA shall implement
the requirements in paragraph (b)(2) of
this section with respect to each school
that

(i) Does not show substantial progress
toward meeting the desired outcomes
described in the LEA's application: or

(ii)(A) Shows no improvement or a
decline in aggregate performance of
participating children for a 12-month
period. No improvement or a decline in
aggregate performance occurs if
participating children. in tha aggregate.
in the school faii to make gains beyond
that which they would be expected to
make in the absence of the additional
help the program provided.

(B)(1) Unless the conditions in
paragraph (b){1)(i1)(B)(2) of this section
exist the LEA is only required to
&termini, the aggregate performance of
a school in the instructional area that is
the primary focus of the Chapter 1 LEA
Program in that school.

(2) If the Chapter 1 LEA Program in
that school addresses two or more
instructional areas with relatively equd:
emphasis. the LEA shall determine
aggregate performance in each area.

(2) For each =Fool identified under
paragraph (b)(2) of this secdon. the LEA
shall develop and implement. in
coordination with the school, a plan for
program improvement that

(i) Des=bes hoiv the LEA will
identify and modify Chapter 1 progra ins
for each school and its participating
children under this section:

(ii) incorporates those program
changes that have the greatest
likelihood of improving the performance
of educationally deprived children.
including

(A) A description of educational
strategies designed to achieve the LEA's
desired outcomes or otherwise to
improve the performance and meet the
needs of participating children:

(B) A description of the resources, and
how those resources will be applied. to
carry out the strategtes selected.
including, as appropnate

( 2) Qualified personnel:
(2) Inservice training:

2 C 2
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(3) Curriculum materials:
(4) Equipment
(5) Physical facilities:
(6) Technical assistance
(7) Alternative curriculum that has

show. promise in similar schools:
(8) Improving coordination between

the Chapter 1 LEA Program and the
regular school program:

(9) Evaluation of parental
involvement

(10) Appropriate inservice training for
Chapter 1 staff and other staff who
teach participating children: and

(11) Other measures selected by the
LEA.

(3) The LEA shall
(i) Submit the plan to the local school

board and the SEA: and
(ii) Make the plan available to parents

of participating children in the school.
(4) The LEA is not required to
(1) Develoo a school improvement plan

for a school that served 10 or fewer
children for the entire school year: or

(ii) Complete and implements school
improvement plan under development if
date became available during plan
development or prior to plan
implementation that demonstrate that
there has been a gain in aggregate
performance and that substantial
progress haa been made toward meeting
the desired outcomes.

(5)(1) The LEA sLall develop a timeline
for implanientation af each school's
plan, taking into consideration the
degree of change needed, the nature of
tbe changes, and other relevant factors.

51)(A) The plan must be fully
implemented as soon as possible but no
later than the beginning of the second
school year after the school year during
which the school did not show
substantial progress toward meeting the
LEA's desired outcomes or showed no
improvement or a decline in aggregate
performance of participating children.

(B) If full implementation of the plan
requires the maximum time allowed
under paragraph (b)(5)(ii)(A) of this
section. the LEA shall implement
portions of the plan as soon as possible

Exempla An LEA determines that a schooL
during the 1988,113 school year. has shown a
decline in aggregate performance. The LEA
must develop and fully implement a school
improvement plan in that schcol as soon as
possible but not later than September 1990.
For example. if the necessety changes can be
accomplished quickly, such as purchasing
readily available material, or equipment. the
LEA would be able to implement its plan by
September 1839. Oa the othe- 12n0. ii the
needed changes require a mplete redesigr.
of the LEA's project. the Ls.A might not be
able to implement the plan fully before
September 1990.1n this case. the LEA must
implement portions of the plan as soon as
possible. For example. the LEA develops and

implements a staff training program during
the 1089-90 school year in preparation for full
trnpiementation of the plan in September
1990.

(8)(i) IL after the LEA's plan has been
in effect for one full school year, the
school is still identified as needing
improvement under paragraph (b)(1) of
this section. the LEA shall, with the
SEA, develop and implement a joint
plan for program improvement in the
school.

(ii) The joint plan must
(A) Be developed and implemented in

consultation with school staff and
parents of participating children and

(B) Be approved by both the SEA and
LEA before the plan may be
implemented.

(iii)(A) The joint plan must be fully
implemented as soon as possible but no
later than the beginning of the second
school year after the full school year
during which the LEA's plan under
paragraph (b)(2)-(5) of this section was
in effect.

(B) If full implementation of the joint
plan requires the maximum time
allowed under paragraph (b)(8)(iii)(A) of
this section. the SEA and LEA shall
implement portions of the plan as soon
as possible.

(iv)If the SEA finds that, after the
joint plan has been in effect for one full
school year, a school continues to need
improvement under paragraph (b)(1) of
this section. tIto SEA, with the LEA.
shall

(A) Review the plan:
(B) Make revisions that are designed

to improve performance: and
(C) Condi= to review and revise the

joint plan each consecutive year until
improved performance is sustained over
a period of more than 12 month,.

(v) Nothing in this section or § 200.37
shall be construed to give the SEA any
authority concernine the educational
program of an LEA that does not
otherwise exist under State law.

Example 8oth the LEA and SEA should
follow the progress of the LEA's school
improvement plan during the first full school
year of implementation. In the example
follow..-4 paragraph (bl(5) oi this section. if a
plait is implemented by September 19e9.

school year 198840 would be the first full
school year. flatter on* full year of
Implementation (school year 1989-90). the
LEA deb:mines that the school still has no:
impr ad. the L8A must develop and fully
implement a joint program improvement plan
.vith the SEA before the beginning of the
second school year following the full school
year the LEA's plan was in effect. Thus. In
this example, the joint plan would have to be
developed and fully implemented by the
beginning of the 1991-92 school year. lf the
maximum time is needed, portions of the Nint
vian mast be implemented as soon as

263

possible. Far example. if full implementation
cannot be acccrnpusiled until the beginn....12
of the 1971-92 school year. the LEA melt i2e
required to implement a staff usinir.g
program during the 1=-91 school year
preparation for full implementation of the
joint plan in school year 1091-92.

For an LEA that in unable to imoternent
fully the school improvement plan until
Septembr 1990. school year 1990-91 would be
the first full school year. If after one full year
of implementation (school year 1990-91). the
LEA determines that the school still has not
improved. the LEA must develop and folly
implement a joint program improvement plan
with the SEA before the begimung of the
second echool year following the full schoui
year the LEA's plan was in effect. Thus in
this example. the joint plan would have to be
developed and fully ma:plea:sewed by the
beginning of the 1992-93 school year. If the
maximum time is needed, portions of the join:
plan must be implemented as soon as
possible. For example. if full implementation
cannot be accomplished unit' the beginning
of the 1992-133 school year. the LEA might be
required to implement a staff taming
program during the 1991-92 school year in
preparation for full implementation of tne
joint plan in school year 1932-93.

(c) Local conditions. (1) The LEA and
the SEA. in performing their
responsibilities under this section. siwil
take into consideration

(i) Tha mobility of the student
population:

(ii) The extent of educational
deprivation among participating
children that may negatively affect
improvement efforts:

(iii) The difficulties involved ia
dealing with older children in Chapter
programs Le secondary schools:

(iv) Whether indicators other than
improved achievement demonstrate me
positive effects on participating cin.di%,n
of Chapter 1 activities: and

(v) Whether a change in the re..-iv.s.
cycle under section 1019 ot the Art or
paragraph (a)(1) of this section or in :re
measurement insntment used or othe:
measure-related phenomena has
rendered results invalid or unreiiaoie for
a particular year.

(2) The local conditions in paragrinn
(i4(1) of this secnon may be considerec..
as appropriate. at ney point in the
program improvement process. inch.d.r.o,
the following:

(1) Determining the extent of srvices
needed to meet desired outcomes ;r. the
LEA's application.

(ii) Allocating resoirces to st.hu..,:s
(in) Deterrointag how substanti 11

progress toward meeting desirrd
outcomes will he measured.

(iv) Identif...mg a school in neeu
progrdm improvement under para;-,Th
(W(1) of this sertion.
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(v) Identifying a school that continues
to need program improvement under
paragraph (b)(6) of this section.

(d) Student program improvement. On
the basis of the evaluation under section
1019 of the Act and local reviews under
paragraph (a) of this section. an LEA
shall

(1) Identify all students who have
been served far a school year and

(i) Have not shown substantial
progess toward meeting the desired
outcomes established far participating
children wader § 200.20(a)(4); or

(ii) Whose performance show no
improvement or a decline:

(2) Consider modifications in the
LEA's Chapter 1 project to serve those
students better:

(3) Conduct a thorough essessment of
the educational needs of children who
remain in the LEA's Chapter 1 project
after two consecutive yearu of
participation and

(i) Have not shown substantial
progrw.s toward meeting the desired
outcomes established for participating
children under I 200.210)(4): or

(ill Whose performance shows no
improvement or a decline: and

(4) If appropriate. use the results of
that needs assessment to modify the
Chapter 1 project to meet the children's
needs.

(e) Private school children. Program
improvement and student imirovement
activities undee this section must
include participating children in private
schools in accordance with section 1017
of the Act.

(f) Effective date. An LEA shall begin
identifying schools and students in need
of program improvement based an
information gathered before at during
the 1983-89 school year.

(it) Technical assistance centers. In
carrying out the progsam improvement
and student improvement activities
under this section. an LEA and SEA
shall utilize the resources of the regional
technical assistance centers and
appropriate regional sural assistance
programa established under section 1456
of the Act to the full extent those
resources are available.
(Authority: 20 U.S.C. 2731)

§ 200.30 How many personnel be assigned
non-duct:sr 1 duties-7

(a) An LEA may assign public school
personnel paid entirely with funds
available under this part to limited
supervisory duties that may provide
same benefit to children not
participating in the Chapter 1 projectif

(1) Similary situated personnel at the
same school site. who are riot paid with

funds available under this part. are
assigned these duties: and

(2) The time spent by Chapter 1
personnel an these duties does not
exceed the least of the fallowing

(1) The proportion of total work time
that similary situated non-Chapter 1
personnel at the same school site spend
performing these duties.

(ii) One pen ad per day.
(iii) Sixty minutes per day.
(b) The amount of llme referred to in

paragraph (a)(2) of this secdon may be
calculated on a daily. weekly. monthly.
or annual basis.

(c) The duties in paragraph (a) of this
section need not be limited to classroom
instruction and may include, but are not
limited to. the fallowing

(1) Supervision of hails, playgrounds.
lunthrooms, study halls, bus loading and
uni-lading. and homerooms.

(2) Participation as a member of a
school or district curriculum committee.

(3) Participation in the selection of
regular curriculum materials and
suppliss.
(Authority: at u.s.c. 2253(a))

Subpart EWhat Rscal Requirements
Apply to the Chapter 1 LEA Program?

§ 20040 Whet le the prohibition against
tiling funds under this part to provide
general aid?

An LEA may use funds available
under this pert only for projects that are
designed and implemented to meet the
special educational needs of
educationally deprived children whoare

(a) Identified and selected in
accordance with § 200.31; and

(b) Included in the LEA's application
that has been approved by the SEA.
(Authority: 20 U.S.C. 2721(a), 2722(b). 2024)

§ 230.41 What maintenance of effort
requirennims apply to this program?

(a) (1) Basic standard. Except as
provided in § 200.42, and LEA may
receive its full allocation of funds under
this part if the SEA finds that either the
combined fiscal effort per student or the
aggregate expenditures of State and
local funds with respect to the provision
of free public eduction in the LEA far the
preceding f.4cal year was not lease than
90 percent of the combined fiscal effort
per student or the aggregate
expenditures far the second preceding
fiscal year.

(2) Meaning of "preceding fiscal
year Far purposes of determining
maintenance of effort. the "preceding
fiscal year" is the Federal fiscal year or
the 12-manth fiscal period mast
commonly used in a State far official
reporting purposes prior to the beginning

2 c; 4

of the Federal fiscal year in which funds
are available.

Example:For funds first made available on
July 1. 1989. if a State is using the Federal
fiscal year. the "preceding fiscal year" is
Federal fiscal year 1988 (which began on
October 1. 1987) and the "second preceding
fiscal year" is Federal fiscal year 1987 (which
began on October 1. 1984 If* State is using
a fiscal year that begins on July 1. 19M. the
"preceding fiscal year" is the 12-month period
ending on June 30. 1988 and the "second
preceding fiscal year" is the period ending on
June 30. 1987.

(3) Expenditures(i) To be
considered In determining an LEA's
compliance with tha maintenance of
effort requirement. the SEA shall
considez the LEA's expenditures from
State and local funds far free public
education. These include expenditures
for administration, instruction.
attendance, health services, pupil
transsortation. plant operation and
maintenance, fixed charges. and net
expenditures to cover deficits for food
services and student body activities.

(ii) Not to be considered The SEA
shall not consider the fallowing
expenditures in determining an LEA's
compliance with the maintenance of
effort requirement

(A) Any expenditures far msnimunity
services, capital outlay, or debt service.

(B) Any expenditures made from
funds provided under Chapter 1 and
Chapter 2 of Title I of the Act or Caupter
1 and Chapter 2 of the ECIA.

(b) Failure to mentain effort. (1) If an
LEA fails to maintain effort and a
waiver under § 200.42 is not granted. the
SEA shall reduce the LEA's allocation of
funds under this part in the exact
proportion by which the LEA fails to
meet 90 percent of both the combined
fiscal effort per student and aggregate
expenditures (using the measure mast
favorable to the LEA) far the second
preceding fiscal year.

(2) In detemining maintenance of
effort for the fiscal year immediately
fallowing the fiscai year in which the
LEA failed to maintain effort. the SEA
shall consider the LEA's fiscal effort far
the second preceding fist al year to be
no less than 90 percent Of the combined
fiscal effort per student or aggregate
expenditures tusing the measure most
favorable to the LEA) for the third
preciding fiscal year.

Example: In Federal fiscal year 1990. an
LEA fails to maintain effort because :ts fiscal
effort in the preceding fiscal year (1988) la
less than 90 percent of ite fiscal effort in the
second preceding fiscal year (1967). In
assessing whether the LEA maintained effort
during the next fiscal year (1991). the SEA
may consider the LEA s expenditures for the
second preceding fiscal year (1988) (the year
that caused the LEA s fadure to maintain
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effort) to be no less than 90 persent of the
LEK. expenditures in the prior fiscal year
(1987),

(Authotity: 20 U.S.C.2728(a)(4(2))

I 200.42 Under what crametences may
an SEA waive the maintenance of effort
requirement?

(a) (1) An SEA may waive. for one
&al yen only, the maintenance of
effort requirement in Z30.41 if the SEA
determines that a waiver would be
equitable due to exceptional or
uncontrollable circumstances. These
circumstances include but are not
limited to the followinc

(i) A natural (Haute,.
(ii) A preciptioss and unforeseen

decline in the financial resources of the
LEA.

(2) An SEA may not consider tax
initiatives or referenda to be exceptional
or =controllable circumstances.

(b) (1) if the SEA grants a waiver
under peragraph (a) of this section. the
SEA shall not reduce the amount of
funds available under this part the LEA
is otherwise entitled to receive.

(2) In determining maintenance of
effort foe the fiscal year immediately
following the fiscal year for which the
waive-was granted. the SEA shall
consider the LEA's fiscal effoet for the
second preceding fiscal year to be no
less than 90 percent of the combined
fiscal effort per student or aggregate
expenditures (using the measure mast
favorable to tho LEA) foe the third
preceding fiscal year.

Examples In Federal fiscal year 1930. and
LEA seems :waiver became its fiscal effert
in the preceding year (1988) is less than 90
percent of its fiscal effort in the second
preceding fiscal year (1987) due to
exceptiosal c ancoonellable circumstances.
In waning whether the LEA maintained
effort during the next fiscal year (MI). the
SEA may consider the LEK: expenditures for
the second preceding fiscal year (1908) (the
year fez which the LEA needed a waiver) to
be no leu than 90percent of the LEA's
expenditures in the prior fiscal yet. (1987).
(Authority: 20 U.S.C.2728(n)(331

20043 Whit comperairilny of services
requirements apply to this program?

(a) Except as provided in paragraph
lb) of this section ant:WM.45. ar LEA
may receive funds under this part only
IL on a districtwide or grade span
basis.

(1) The LEA uses State and local
funds to provide services in project
areas that, taken as a whole. are at least
comparable to serviwe being proveied
in school attendance areas that are not
receiving funds under this part or

(2) In the event the LEA selects all its
school attendance areas as project
areas. the LEA uses State and local

funds to provide aervices that, taken as
a whole, are substantially comparable in
each project area.

(b) An LEA with not m Ire than mte
school attendance area fir each grade
span is not required to meet the
comparability requirements in
paragraph (a) of this sectice.

(c)(1) An LEA shall bar considered to
have met the comparability
requirements in paagreph (a) of this
section if it either

(i) Files with the SEA a written
assurance that it has established and
implemented

(A) A dislektwide salary schedule
(B) A policy to ensare equivalence

among schools in teachers.
administrators, and an:ciliary pereotmeh
and

(C) A policy to ecsure equivalence
among schools in the provision of
curriculum mateles and instructional
suppliee or

(ii) Establishes and implements other
measures for detennining compliance
such as the followinv

(A) Compares the average number of
student, per instructional staff in each
project school with the average number
of students per inatructional stiff in
schools not participating in programs
under this put A project school is
comparable if its average doee not
exceed 110 percent of the average of
schools not participating in programs
under this part.

(B) Compares the average
instructional staff salary expencreure
per student in each project school with
the average instructional staff salary
expenditure per student in schools not
pardcipating in programs under this
part. A project school is comparable if
its average is at least 90 percent of the
average of schools not participating in
programs under this part.

(2) in determining compliance with
paragraph (a) of this section. and LEA
does not need to consider =predictable
changes in student enrollment or
pereormel assignments that occur after
the beginning of a school year.

(d)(1) An LEA shall develop written
procedures to ensure compliance with
paragaph (a) of this sectien.

(2) The written procedures must
include a process for dem nitrating that
State and local funds are used to
provtde services in project areas that
are at least comparable to the servIces
provided with State and ;ocal funds in
school attendance areas that are not
receiving servim with funds under this
part.

(e) An LEA shall maintain atmual
records documenting compliance with
paragraph (a) of this section.

2 8 5

(f)(1) Th2 SEA shall monitor each
LE/Vs compliance with the
comparability requirements.

(2) If an LEA is found not to be in
compliance with the comparability
requirements. the amount to be Wthheld
or repaid is the amount or percentage by
which the LEA failed to e.omply with the
measures established under paragraph
(c) of this section.
(Authonty 20 U.S.C. 2'28(c), (d))

200.44 Whet suppiernen t. not supplant
requirement applies to Mkt progrien?

(a) Except as provided in
200.45(a)(1). and LEA may use funds

available under this part only to
supplement and, to the practicable,
increase the level of non-Federal funds
that would, in the absence of funds
under this part, be made available for
the education of pupils participating in
Chapter 1 projects, and in no case may
funds available under th:s part be used
to supplant those non-Federal funds.

(b) To meet the requirement in
paragraph (a) of this section. an LEA is
not required to provide services under
this part through use of a particular
insult:ethane method or in a particular
instructional setting.

(Authority: 20 U.S.C.272Z(b). (dB

4200.45 Haw may an LEA exclude special
State and total funds from comparendny
and suppiement, not supple/ft
d Istarninations?

(a) General rule. (1) For the purpose of
determining compliance with the
comparability requirements in 4200.43
and the supplement. not supplant
requirement in 4 200.44. an LEA may
exclude State and local funds spent in
carrying out the following types of
programs

(i) Special State programs designed to
meet the educational needs of
educationally deprived children.
in-luding compensatory education for
educationally deprived children. that tne
Secretary has determined in advance
under paragraph (bi of this section meet
the requirements in section 1018
(d)(1)(13] of the Act.

(ii) Special local programs designed to
meet in the educational needs of
educationally deprived children.
including compensatory education for
educationally deprived children, that the
SEA has determined in advance under
paragraph (c) of this section meet the
requirements in section 1018(d)(1(13) JI
the Act.

(2) Fur the pii.spose of determining
compliance with the comparability
requirements in 4 200.43 only. an LEA
may also exclace State and local ft:nri4
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spent in carrying out the follbwing types
of programs:

(i) Bilingual education for children of
limited English proficiency.

(ii) Special education for handicapped
children.

(Hi) State phase-in progams that the
Secretary has determined in advance
under paragraph (b) of this section meet
the requirements in section 1018(d)(2)(B)
of the Act.

(b) Secretarial determination
regarding State programs. (1) In order
for an LEA to exclude State and local
funds spent on State programs under
paragraphs (a)(1)(i) and (2)(iii) of this
section. an SEA shall request the
Secretary to make an advance
determination of whether

(i) A special State program under
paragraph (a)(1)(i) of this section meets
the requirements in section 1018(d)(1)(B)
of the Act or

(ii) A state phasc-in program under
paragraph (a)(2)(iii) of this section meets
the requirements in section 1018(d)(2)(B)
of the Act.

(2) Befcre making a determination. the
Secretary requires the SEA to submit
copies of the State law and
implementing rules, regulations. orders.
guidelines, and interpretations that the
Secretary may need to make the
determination.

(3) The Secretary makes the
determination in writing and includes
the reasons for the determination.

(4) If there is any material change in
the pertinent State law affecting the
program. the SEA shall submit those
changee to the Seaetary.

(c) SEA JeterminatIon regarding local
programs. (.) In order for an LEA to
exclude Stete and local funds spent on a
speeal loeal program under paragraph
(a1(1;fiP, of this section. the LEA shall
-eat, est the SEA to make an advance
determination of whether that program
meets the requirements in section
1018(d)(1)(B) cf the Act.

(2) Befcre rnakIne a determination. the
SEA shall :eau:re :no LEA to submit
copies cf the iccal :eie and
impiementing rules. regulations.
guidelines, and interpretations that the
SEA may need to make the
determination.

(3) The SEA shall mat s the
determination in wrier.g and include the
reaons for its determination.

4) If there is any material change in
the oertment local requirements
affecting the program. the LEA snail
submit those changes to the SSA.

(eiehorty: 20 U.S.0 272S tol. (L).

§ 200.44 What Is the maximum amount of
funds an LEA may carry over?

(a) Limitation on carryover. The
amount of funds allocated to an LEA
under I§ 2.00.22-20:125 that remains
available for obligelion for one
additional year under section 412(b) of
CEPA is limited to

(1) No more than 25 percent of the
funds allocated to the LEA from the
Federal fiscal year 1989 appropriation
(allocated to the LEA for the period July
1. 1989-September 30. 19S0); and

(2) No more than 15 percent of the
funds allocated to the LEA from the
Federal fiscal year 1990 appropriation
(allocated to the LEA for the period July
1. 1990-September 30. 1991) and each
subsequent year's appropriation.

(b) Exceptions. (1) The percentage
limitations in paragraph (a) of tials
section do not apply to an LEA that
receives less than 550.000 under
§§ 200.22-200.25 for any fiscal year.

(2) An SEA may grant an LEA a
waiver of the percentage limitations in
paregraph (a) of this section if

(1) The SEA determines, on a one-time
basis, that the LEA's request far the
waiver is reasonable and necessary: or

(ii) A supplemental Chapter 1
appropriation becomes available for
obligafeen in any fiscal year.
(Autnonty: Z832(b). 1223(b))

§ 200.47 What Is the prohibition against
considering payments under this part in
determining Stets aid?

A State may not take into
consideration payments under this part
in determining

(a) The eligibility of an LEA for State
aid: or

(b) The amount of State aid to be paid
to an LEA for free public education.
(Authcntr 20 USC. 28541

§§ 200.45-200.49 (firfterverd)

Subpart r---What Requirements
Govern Participation in the Chapter.'
LEA Program of Educationally
Deprived Childr-n In Private Schools?

General

§ 200.50 what are an LEA'S
responsunildes tor providing Chapter 1
:ernes* to children in pnyats schools?

(a) (1) An LEA shall provide to
educationally deprivisd children. who
reside in a project area of the LEA and
who are enrolled in private elementary
and secondary schools. special
educational services and arrangements
as will ensure those children's
participation on an equitable basis in
accordance with the requirements in
§1 200.50 through 200.55 and section
1017 of the Act.

(2) The LEA shall provide the
opportunity to participate in a manner
tnat is consistent with the numeer and
speciai educational needs of the
educationally deprieed children in
private schools.

(3) The LEA shall exercise
administrative direction and control
over funds and property made available
under this part that benefit
educationally deprived children in
private schools.

(4) (i) Services to children enrolled in
private schools must be provided by
employees of a public agency or through
contract by the public agency with a
person. an association. agency, or
corporation who or which, in the
provision of those services, is
independent of the private school and of
any religious organization.

(ii) This employment or contract must
be under the control and supervision of
the public agency.

(b) (1) if an LEA allegedly fails to
provide for the equitable participation of
children in private schools, a parent.
teacher, or other concerned individual
or organization may file a complaint
with the Secretary.

(2) For the purpose of this secnon. a
complaint is a signed. written statement.
including documentary evidence.
alleging that an LEA has failed to meet
its obligation under section 1017(a) of
the Act to provide equitable services to
children enrolled in private schools.

(3) The Secretary investigates a
camplaint and issues a letter of finding
within 120 days after receipt of me
ccmplaint.
(Authontr 20 U.S.C. 27= (a). (bit

§ 200.51 What ars the requirements tor
consultation with pnvate wises officials?

(a) An LEA shall consWt with
apprcpriate private school officials

(1) Dur:ng all phases of the design and
develcpment of the LEA's Chapter 1
project, including consideration of

(i) Which children will receive
services:

(hi How the children's needs will be
Rip:Haled:

(id) What services wid be oifered.
(iv) How and where the services will

be provide& and
(v) flaw the project will be evaluated.

and
(2)-Before the LEA makes any

decision that affects the opportunities of
eligible private school children to
participate in the LEA's Chapter
project.

;b) The LE.A snail give private school
officials a genuine opportunity to
express their views regarding each
matter subject to the consultation
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requirement in paragraph (a) of this
section.
(Authoritl: 20 U.S.C. 2727(a))

§ 200.52 What factors does an LEA use in
determining equitable participadoer7

(a) Equal expenditures. (1)
Expenditures of funds made available
uader this part for educational services
and arrangements for educationally
deprived children in private schools
must be equal (taking into account the
number of children to be served and the
special education needs of such
children) to expenditures of funds made
available under this part for children
enrolled in the public schools of me
LEA.

(2) Before determining equal
expenditures under paragraph (a)(1) of
this section. an LEA shall pay for
reasonable and necessary
administrative costs of providing
services to public and private school
children, including special capital
expenses defined in § 200.57(a)(2). from
the MA's whole allocation of funds
under this part.

(b) Services on an equitable basis. (1)
The Chapter 1 services that an LEA
prevides for educationally deprived
children in private schools must be
equitable (in relation to the services
provided to public school children) and
must be of sufficient eize. scope. and
quality to give reeaonabls promise of
substantial progress toward meeting the
special educational needs of the private
school children to be served.

(2) Services are equitable if the LEA
(i) Assesses. addresses. and evaluates

the specific needs and educational
progress of eligible private school
children on the same basis as public
school childrem

(ill Provides. in the aggregate.
approximately the same amount of
instructional time and material,: far each
private school child as it provides far
each public school child:

(iii) Expends equal amounts on
services for public and private school
chadren in accordance with paragraph
(a) of this sectiom and

(iv) Provides private school children
with an opportunity to participate that is
equitable to the opportunity provided to
public school children.
(Authority: 20 U.S.C. 27=M

§ 200.53 What are the requirements to
unsure that funds do not benefit a privets
schoor7

(a) An LEA shall use funds ander this
part to provide services that
supp:ernent. and in no case supplant. the
level of services that would. in the
absence of Chapter 1 services, be

available to participating children in
private schools.

(b) An LEA shall use funds under this
part to meet the special educational
needs of participating children in a
private schooL but not for

(1) The needs of the private school: or
(2) The general needs of children in

the private schooL
(Authority:20 U.S.C. 2727(4 2728(b))

§ 200.54 What are the requiremants
eafiellming scluipment and surpass tor Me
benefit of private school (Mildew?

(a) To meet the requirements of
section 1017 of the Act, a public agency
must keep title to and exercise
=naming administrative control of all
equipment and supplies that the LEA
acquires with funde under this part for
the benefit cf educationally deprived
children in private schools.

(b) The public agency may place
equipment and supplies in a private
school for the period of hme needed for
the program.

(c) The public agency shall ensure that
the equipment or supplies placed in a
private school

(1) Are used only for Chapter 1
purpose= and

(2) Can be removed from the private
school without remodeling the private
school facility.

(d) The public agency shall remove
equiPment or supplies froze a private
school if

(1) The equipment or supplies are no
longer needed for Chapter 1 mane= or

(2) Removal ts necessary to avoid
unauthorized use of the equipment or
supplies fee other than Chapter 1
purposes.

(e) For the purpose of this section. the
term "public agency" includes the LEA.
(Authority: 20 U.S.C. 2727(a))

*200.55 Way beide be used for
constructim of privets school facilities?

No funds under this part May be used
for repairs, minor remodeling, or
construction of private echoed facilities.
(Authority: 20 U.S.C. 2721a))

Capital Expenses

§ 200.55 How dose a Slate receive
payment for capital expenses?

(a) From the amount appropriated for
capital expenses under section 10171d)
of the Act. the Secretary pays a State an
amount that bears the same ratio to the
amount appropriated as the number of
private school children in the State whn
were served under Chapter 1 of the
ECIA during the period July 1. 1984
through June 30. 1385 bears to the total
number of private school children
served durIng that period in ail States.
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(b) The Secretary reallocates funds
not used by a State for purposes of
§ 200.57 among other States an the basis
of need.
(Authority: 20 U.S.C. 2727(d))

§ 200.57 How doss an LEA receive a
payment for capital expenses?

(a) (1) An LEA may apply to the SEA
for a payment to cover capital expenses
that the LEA, in providing equitable
Chapter 1 services to eligible children in
private schools

(i) Has paid from funds provided
under Chapter 1 of the ECLA since My
1. 1985:

(ii) Is currently paying from funds
provided under this path or

(iii) Would incur because of an
expected increase in the number or
pertentage of private school children to
be served.

(2) -Capital expenses- means only
expenditures for noninstrucnonal goods
and servir.es that are incurred as a result
of implementation of alternative
delivery systems to comply with the
requirements of Agellar v. FAIfon. These
expenditures

(i) Include
(A) The purchase, lease. and

renovation of reel and personal property
(including but not limited to mobile
educational units and leasing of rental
sites or space);

(B) Insurance and maintenance costs:
(C) Transportation: and
(D) Other comparable goods and

'services: and
(ii) Do not include the purchase of

instructional equipment such as
computers.

(b) The LEA's application for
payments under this section must
contain

(1) The amount. by fiscal year, of
capital expenses paid from funds under
this part and Chapter 1 of the ECIA
since July 1. 1985:

(2) The nature of the capital expsnses:
(3) An assurance that the LEA wiil use

payments received under this set.tion in
accordance with § 200.58:

(4) An assurance that the LEA has
consulted with appropnate private
school officials in preparation of its
application:

(5) If appropriate, informatiun
sufficient to support antic pated
increases in the number or percernage uf
private school children to be served: irti

Any other information the SEA
may need to make a deterrrunaton of
ru ed under paragraph ic) of 'his secttor.

,c) An SE.1 shall distribute funds ,t
I eceives under § 200.56 to LEAs thdt
.ipply on the has.s of need. In
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determining need. the SEAS all
establish criteria such as the following:

(1)(i) The extent to which payments
under this section would be used by an
LEA to increase the number of
percentage of private school children
served: or

(ii) The extent to which an LEA is
providing Chapter 1 services to at lease
the same number of percentage of
private school children the LEA served
during the period July 1. 1984 through
June 30. 1985.

(2) The degree to which the quality of
services an LEA is providing or would
provide to private school children
equals or exceeds the quality of services
provided during the period July 1. 1984
through June 30. 1985.

(3) The percentage of funds the LEA
has paid for capital expenses in relation
to its basic Chapter 1 grant.

(Authority:20 U.S.C. 2727(d))

§200.50 How does an LEA use payments
for capital expenses?

(a) An LEA shall use payments
received under § 200.57 for the
following:

(1) To provide Chapter 1 services to
benefit, to the extent possible. the public
and private school children who were or
are adversely affected by the LEA's
expendituxes for capital expenses.

(2) To cover capital expenses the LEA
is incurring or will incur to maintain or
increase the number of percentage of
private school children being served.

(b) The LEA may not take the
payments received under § 200.57 into
account in meeting the requirements in
§ 200.52.

(c) The LEA shall account separately
for payments receive under § 200.57.

(Authority:20 U.S.C. 2727 (a). (d))

§2oo.s, (Reserved)

Bypass

§ 200.60 What general requirements
govern the Implementation at a bypass?

(a) The Secretary implement_ a
bypass in accordance with the
procedures in 34 CFR 78.870 through
76.677 if

(1) An LEA is prohibited by law from
providing Chapter 1 services for private
school children on an equitable basis; or

() The Secretary determines.
following a complaint or an
investigation, that an LEA has
substantially failed to provide for the
participation on an equitable basis of
private school children.

(b) If the Secretary implements a
bypass. the Secretary

(1) Waives the LEA's responsibility
for providing Chapter 1 services for

private school children and arranges to
provide ihe required services:

(2) Consults with appropriate public
and private school officials: and

(3) Deducts the costs of the services,
including any administrative costs. from
the appropriate allocalions of funds
provided under this part to the affecteL.
LEA and SEA.

(c) Pending the final resolution of an
investigation or a complaint that could
result in a bypass action. the Secretary
may withhold from the allocation of the
affected LEA or SEA the amount the
Secretary estimates is necessary to pay
the cost of the services referred to in
paragraph (b) of this section.

(Authority: 20 U.S.0 2727(b))

§§ 200.61-200.69 (Reserved)

Subpart GWhat Are Other State
Responsibilities tor the Chapter 1 LEA
Program?

§ 200.70 Does a State have authortty to
Issue State regulations for the Chapter 1
LEA Program?

(a)(1) Except as provided in paragraph
(b) of this section. Chapter 1 does not
preempt prohibit or encourage State
rules, regulations, or policies issued
pursuant to State law.

(2) If a State issues rules, regalations.
or policies. they may not be inconsistent
with the provisions of the following:

(i) The Chapter 1 statute.
(ii) The r gulations in this part.
(iii) Otht t applicable Federal statutes

and regula ions.
(b) A St te may not issue rules,

regulation i, or policies that limit LEAs'
decisions affecting funds received under
this part egarding

(1) Gr /de levels to be served:
(2) ileic skill areas to be addressed:
(3) Listructional settings, materials, or

teaching techniques to be used:
(4) instructional staff to be employed.

so long as the staff meets State
certification and licensing requirements
for educettion personnel: or

(5) Other essential support services.
(c) Nothing in paragraph (b) of this

settion limits an SEA's
(1) Responsibility to work jointly with

an LEA in suggesting various activities
and approaches for program
improvement under §§ 200.37-200.38:

(2) Authority to review and approve
an LEA's application including
determining that the activities in the
application are supported by the LEA's
needs assessment: or

(3) Responsibility to ensure that an
LEA uses funds under this part in
accordance with all applicable
requirements.

(d) The State shall identify any State
rule. regulatton. or policy relating to the

2f:8

administration and operation of Chapter
1 programs funded under this part.
including those based on State
interpretalion of any Federal law.
regulation. or guideline, as a State-
imposed requirement.

(e)(1)(i) Except as provided in
paragraph (e)(1) (ii) and (iii) of this
section. if a State issues major rules or
regulations relating to the
administration or operation of programs
'unded under this part. the State shall
convene a State committee of
practitioners to review before publishing
any major proposed or final rule or
regulation.

(ii) In an emergency situation is which
a major rale or regulation must be
issued within a very limited time to
assist LEAs with the operation of
programs under this part, the State

(A) May issue the regulation without
consulting the committee of
practitioners; but

(B) Shall immediately thereafter
convene the State committee of
practitioners to review the emergency
rule or regulation prior to issuance in
final form.

(iii) The State shall ensure that die
committee of practitioners reVews non-
major rules or regulations bef ere
publication.

(2) If a State does not issue rules or
regulations relating to the
adminiatration or operation cf programs
under this part but issues policies that
the SEA and LEAs are required to
follow, the State must comply with the
requirements in this section for issuing
rules and regulations.

(3)(i) The committee of practitioners
must include

(A) Admiaisuators:
(B) Teachers:
(C) Parents:
(D) Members of local boards of

education: and
(E) Representatives of private school

children.
(ii) A majority of the committee must

be rep ..entatives of LEAs.
(iii) Members of the commetee must

be knowledgeable about the Chapter 1
LEA Program.

(4) SEAs are encouraged to request
from appropriate organizations
recommendations for membership on
the committee.

(Authonty: 20 U.S.C. 26.111

§ 200.71 How may State personnel pay
with funds available uncter this part be
assigned to State programs?

(a) As provided in paragraph (b) of
this section. an SEA may used funds
received under § 200.72fal to pay the
salary costs for any employee assigned
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to programs funded under this part and
special State programs that meet the
requirement, of 4 200.45(8)(!) (i) and (2).

(b) Except as provided in paragraph
(c) of this section. salary costs are
allowable charges to funds received
under 1 200.72(a) if the following
conditions are met

(1) An employee's auignments are
related to the SEA's atbninistrative.
training, and technical assistance
responsibilities under the programs.

(2) The SEA maintains
contemporaneous time distribution
records reflecting the actual amount of
time the employee spends on the
programs.

(3) The time distribution records are
signed by the employee's superrisor.

(4) Actual costs are charged to the
programs on the basis a the employee's
time distribution records.

(c) If an employe* is assigned
administrative, training, and technical
assistance duties that Jointly benefit
programs funded under this part and
special State programs that meet Mil
requirements of 1 200.45 (a)(1)(11 and
(a)(2), costs may be ch',*ged to the
programs on a basis other than the time
spent on each of ths programs. provided
charges are equitably distributed among
funding sources.

Xxasopka Aeonployse spends three hears
developing& muted foe LEAste ass ta
improve parent participation in ceemensetory
programs supported with fends under this
part and under a State componsetory
education proven'. Since only one manual Is
produced. the employee le losable to divide
the wawa ems spent on each program.
Therefore. the LEA may prorate costs. for
example. ta each program on the basis of the
proportion of funds allocated for each of the
programs benefiting from the manual.

(Authority: 211 U.S.C. MAW)

i 200.72 What funds ere available for an
SEA to awry eet its restionsiblinfee?

(a) Funds for State administration. (1)
Except for programs under Part C of
Chapter 1 and as provided in paragraph
(a)(2) of this section. an SEA. shall use
funds receiveti under section 1404(a) of
the Act for the proper and efficient
performance of its duties under Chapter
1.

(2) The SEA may not use more than 13
percent of the fonds referred to in
paragraph (a)(1) bf this section for
indirect costa.

(1.;', _Thnds for implementing school
improvement pvgrams. (1) An SEA
shall use funds made available under
section 1405 of the Act far direct
educational services in schools
implementing program improvement
plans under 4 200.38(b)

(2) Parents of paetid2ating childryi.
school staff. the LEA, and the SEA shall

. ..... ....

jointly agree to the selection of
providers of technical assistance and
the best use of funds available imder
paragraph (b)(1) of this section. which
may include assistance from

(i) An institution of higher education
(ii) A federally supported educational

laboratory or center:
(iii) State personnel with expertise in

educational improvement
(la) Locally. State. or nationally based

consultants: and
(v) Other providers of Mt specific

services required by a school's program
improvement plan.

(3) The SEA.may not use the funds
referred to in paragraph (b)(1) of this
section for Slate administration.
(Authority: 20 U.S.C.I824. 2620

Complaint Procedures of the SEA

4 200.73 What ccemleint prom-Alec shall
an SEA adopt?

An SEA shall adopt written procedure
for:

(a) Receiving and resolving any
complaint that tha SEA or an LEA is
violating a Federal statute ar regulations
that apply to the Chapter 1 LEA
Progrann

(b) Reviewing an appeal from a
decision of an LEA. with respect to a
complaint and

(c) Conducting an independent an-site
investigation of a complaint if the SEA
determines that an on-sita investigation
is necessary.
(Authority: mU.S.C. 2831(a))

4 200.74 What we the minimum comptaint
procedures?

An SEA shall include the following in
its complaint procedure=

(a) A time limit of 60 calendar days
after the SEA receives a complaint

(1) If necessary, fi: zany out an
independent an-site investigation: and

(2) To resolve tha complaint.
(b) An extension of the time limit

under parag aph (a) of this section only
if exception LI circumstances exist with
respect to a particular complaint.

(c) The Nght to request the Secretary
to revie.... the final decision of the SEA.
(Authoi ay: 20 U.S.C.2831(a))

4 200.75 How does an orgardasdon or
individual Me $ ceemtake?

An organization or individual may file
a written signed complaint with an SEA.
The complaint must includm

(a) A statement that the SEA ar an
LEA has violated a requirement of a
Federal statute or regulations that apply
to the Chapter 1 LEA Program: and

(h) The facts on which the statement
is based.
(Authority: 20 U.S.C. 2331(e1)

0
,... C 9

§§ 200.78-20019 (Reserved)

Subpart HWhat Are the National
Evaluation Standarzft?

Evaluation by an LEA

4 200.80 How does and LEA evaluate
student acttieveritenr.

(a) An LEA shall evaluate student
achievement under 4 200.35(a)(1)(iil as
follows:

(1)(i) The LEA shall assess
(A) The Chapter 1 participants'

achievement in reading. mathematics.
and language arts, not including projects
designed to teach English to limited
English speaking children. in grades 2
through 12. as appropriate, after
receivtng Chapter 1 services: compared
to

(B) An estimate of what their
achievement would have been in the
absence of Chapter 1 services.

(ii) In assessing achievement in
language arts. and LEA may use tests
designed to measure language arts or
reading. Lf a reading test is used. the
LEA shall assess achievement in both
basic and more advanced skills.

(2) With regard to more advanced
skills, the LEA shall assess the progress
of Chapter 1 participants as measuredby

(1) (A) The "comprehension or
equivalent score of a nationally normed
reading test and

(B) The "problems and applications"
or equivalent score of a nationally
normed mathematics test: or

(ii) A test without national norms if
(A) It is the instrument used for other

required achievement reporting under
this part

(B) It provides an appropriate
"comprehension" and "problems and
applications" scar= and.

(C) The LEA meets the conditions in
4 zoo.agbm.

(b)(1) The LEA shall measure student
achievement under paragraph (a) of this
section aver a period of approximately
12 months.

(2)(i) Except as provided in paragraoh
(b)(2)(ii) of this aection. the LEA shati
report on either a spring-to-spring
testing interval or a iall-to-fall testing
interval.

(ii) An LEA that measured
achievement on a fall-spring testing
interval during the 1988-89 school year
may continue to do so for one additional
year only (the 1989-90 school year) if the
SEA determines that implementation of
the annual cycle in 1989-90 would
impose a substantial hardship on the
LEA.

E.ample: An LEA uses the results of a pre.
test administered in September 14811 anti 1
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post-test admin;stered in May 1989 to
measure and report on the achievement of
children participating in projects under this
part during the 1988-89 school year. The SEA
determines that it would be a substantial
hardship for the LEA to measure and report
on children's achievement for the 1989-90
school year on either a spring n-spring or
fall-to-fall testiag interval. Therefore. the LEA
may continue to report on particir tins
children's achievement on a fall-spring
testing iaterval for the 1999-90 school year.
However. the LEA must report on
participating children's achievement in
school year 199041 using either: pre-tests
adminiatd during the fall of 1990 and post-
tests administered during the fall of1991: or
pre-tests administered during the spring of
1990 and post-testa administered during the
spring of 1991.

(c)(1) At least once during the three-
year evaluation period required under
§ 200.35(a), the LEA shall collect
additional information to determine
whether student achievement gains are
sustained over a period of more than 12
months (see § 200.35(a)(2)).

(2) The LEA shall report this .
information on either a spring-spring-
spring testing interval or a fall-fall-fall
testing intervaL

(d) In estimating expected
performance under paragraph (a;(1)(ii)
of this section and elsewhere in this
subpart the LEA shall use the
performance of children in a norm
sample developed locally, by the SEA.
or by a test publisher.

(e) Any test instrument used by the
LEA under this subpart must be the
current edition or the immediately
previous edition.
(Authority: 20 U.S.C. ="a(a). (c), 2835)

§ 200.31 What technical standards does
an LEA appty in evaluating student
achievement?

An LEA shall ensure that its
procedures for evaluating the
achievemeat of children in programs
under this part are consistent with the
following technical standards:

(a) Representativeness of evaluation
findings.

(b) Reliability and validity of
evaluation instruments and procedui es.

(c) Valid assessment of achievemen:
gains.

(d) Quality control mechanisms to
minimi;e error in evaluation procedures.
(Authority: ZI U.S.C. 2729(a). 71335)

§ 200.82 Whi t procedures does an LEA
as* In evaluating student achievement?

Unless it is using approved alternative
.rocedures under § 200.83. an LEA shall

use the following procedures to evaluate
student achievement in each Chapter 1
project funded under this part that
provides instructional services in

reading, language arts, or mathematics
in grades 2 through 12 during the regular
school year

(a) The LEA shall administer a pretest
and a posttest separated by
approximately 12 months.

(b) The LEA may use a test with or
without national norms as follows:

(1) If the LEA uses a test with national
norms. the LEA shall administer the test
within the appropriate range of the test
publisher's norming dates.

(2) If the LEA uses a test without
national norms. the LEA shall adhere to
technical requirements for equating this
test with a nationally normed test as
specified by the Title I Evaluation and
Reporting System or other valid methods
accepted by the Secretary.
(Authority: 20 U.S.C. 2729(a). 2835)

§ 200.33 What alternative procedures may
an LEA use?

(a) An LEA may use alternative
procedures to those in § 280.82 for
evaluating student achievement if.
before using the alternative procedures.
the LEA obtains the approval of. first
the SEA and, then. the Secretary.

(b) In order for the SEA and the
Secretary to approve alternative
procedures. the LEA shall demonstrate
that the procedures

(1) Yield a valid and reliable measureof
(i) The Chapter 1 children's

performance in reading, language arts.
or mathematics; and

(ii) The children's expected
performance: and

(2) Produce results that can be
expressed in the common reporting
scale established by the Secretary for
SEA reporting.

(Authority:20 U.S.C. 2729(a), 2835)

§ 200.114 How does an LEA report the
results ot student achievement to the SEA?

(a)(1) In reporting the results of
student achievement evaluated under
§§ 200.80-200.83, an LEA shall use

(i) The common reporting scale
established by the Secretary for SE.d'
reporting: or

(ii) Another form of local reporting
approved by the SEA.

(2) If the SEA approves another form
of reporting. the LEA shall include
sufficient information to enable the SEA
to convert the achievement results to the
common reporting scale.

(b) Unless requested by the SEA. the
LEA is not required to include ;n its
evaivation report the results of the long-
term evaluation required under
§ 200.80(c).

(Authority...10 1.: S C. 2729(a) 2835)

Evaluation by An SEA

§ 200.95 What technical standards does
an SEA us* In conducting its evaivation?

In conducting its evaluation under
§ 200.35(b), an SEA shall use technical
standards that are commensurate with
and appropriately reinforce those
required of LEAs in § 200.81.
(Authority: 20 U.S.0 2729(b). 2835)

§ 200.38 What requirements govern an
SEA sampling plan?

(a) If the SEA wishes to use sampling
in its evaluation of programs conducted
under this pert, the SEA shall submit. for
prior approval by the Secretary, a
proposed sampling plan designed to
ensure that evaluations will be
conducted in a representative sample of
its LEAs in any school year.

(b) The Secretary approves a sampling
plan that will provide reliable and
representative data under this subpart.

(c) (1) The SEA shall reew its
sampling plan at least once every three
years.

(2) If. based on this review or other
circumstances. the sampling plan
requires changes. the SEA shall request
reapproval of the plan by the Secretary.
(Authority: 20 U.S.0 2835)

*200.37 How does an SEA aggregate LEA
student achievement data tor inciuslon in
its evaivation?

(a) An SEA shall include, for all LEAs
or a sample of LEAs if a sampling plan
has been approved by the Setzetary, the
following information in its evaluation:

(1) A statewide average of student
achievement gains resulting from
participation in Chapter 1 projects under
this part reported for

(i) Each participating grade level from
2 through 12: and

(ii) Each of the following subjects:
reading, mathematics, and language
arts.

(2) A statewide avera8e of progress
students are making in more advanced
skills, separately for reading and
mathematics.

(3) Additional data specified by the
Secretary.

(4) If applicable
(i) The number of students excluded

from the evaluation because of
erroneeus or missing data: and

(ii) The reasons for the Exclusion.
(b) The SEA shall
(1) Report student dcluevement gains

on either a spring-to-spring or fall-to-fall
basis; and

(2) Express each statewide average
achievement gain in the common
reporting scale established b1 the
Secretary.
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(Authority 7,0 U.S.C. 2720(b).2835)

Allowable and Nonallawable Casts

§ 200.55 For what evaluation activities
may an LEA or SEA use funds available
under this part?

(a) An LEA or SEA may use funds
made available under this part far any
of the following evaluation activities:

(1) Identifying speciao strengths and
weaknesses of a project.

(2) Determining the :.esults of a
project.

(3) Disseminatizig the results of
Chapter 1 evaluations.

(b) In addition to the. requirement
concerning the supplementary nature of
funds available under this part in
§ 200.44 and other mks governing the
allawability of Chaptcr 1 expenditures.
the provisions of paragraph (c) of this
section apply to ike use of funds
available under this part to support the
purchase. administration, scaring, and
analysis of evaluation instruments.

(c) Except for cases in which data
meeting these needs are already
uvailable, the LEA or SEA may use
funds available under this part far any
of the following:

(1) Testiag Chapter 1 participants far
evaluation purposes only.

(2) In order to permit the LEA or SEA
to convert its evaluation results to the
common scale. administering a
nationally normed test to all, or a
representative sample oE the Chapter 1
participants if the LEA or SEA has used
a test without national norms far
evaluation purposes.

(3) Testing an appropriate number of
children no longer receiving Chapter 1
services to determine whether

achievement gains are sustained aver a
period of mare than 12 months (see
I 200.35(3)(2)).

(Authority =1 U.S.C. 2721(a). 2728(b). 27(a).
2835)

200.89 For what evaluation activities
may an LEA or SEA not use funds available
under this part?

An LEA or SEA may not use funds
available under this part far any of the
fallowing evaluation activities:

(a) General districtwir or statewide
testing programs.

(b) Establishing laca. Jr State norms.
(c) Development of tests to meet the

standards in this subpart.
(Authonty 20 U.S.C. 2721(a). 2728(b))
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General Education Provisions Act '

8.10rIT TITLE; APPLICABILITY; DEFINITIONS; APPROPRIATIONS

SEC. 400. (a) This title may be cited as the "General Education
Provisions Act."

(b) Except where otherwise specified, the provisions of this title
shall apply to any program for which an administrative head of an
education agency has administrative responsibility as provided by
law or by delegation of authority pursuant to law.

(cX1) For the eurposes of this title, the term
(A) "applicable program" means any program to which this

title is, under the terms of subsection (b), applicable;
(B) "applicable statute" means

(i) the Act or the title, part or section of an Act, as the
case may be, which authorizes the appropriation for an ap-
plicable program;

(ii) this title; and
(iii) any other statute which under its terms expressly

control& the administration of an applicable program;
(C)2 "Assistant Secretary" means the Assistant Secretary or

Health, Education, and Welfare for Education;
(D)3 "Commissioner" means the Commissioner of Education;
(F) "Director" means the Director of the National Institute

of Education; and
IF14 "Secretary" means the Secretary of Health, Education,

and Welfaro.
(2) Nothing in this title shall be construed to affect the applica-

bility of the Civil Rights Act of 1964 to any program subject to the
provisions of this title.

131 No Act making appropriations to curry out un applicable pro-
gram shall be considered an appiicable statute.

(d) Except as otherwise limited in this title, there are authorized
to be appropriated for any fiscal year such sums us may be neces-
sary to carry out the provisiona of this title.

(OW The aggregate of the appropriations to the agencies in the
Education Division and to the Office of Assistant Secretary for any
fiscal year shall not eezceed the limitations set forth for that fiscal
year in subparagraph (2).

(2)(A, Except us is provided in subparagraph (B), the appropria-
tions to which paragraph (1) applies

(i) shall nut exceed $7,500,000,000 for the fiscal year ending
June 30, 1975, $8,000,000,000 for the fiscal yew ending June 30,

'The Ctnetul Edu. mom Provision Act was enacttd 1111 Wit, IV of Puhlic law 90-247
1 he orgunualumul 1111311Pa made by the Department of Klutution Reorganization Act, P1.

911 99. are oleo 'minuted in this teal
111w Oak e uf Aneaatont Secretary of 11 E W fur Edutation was It ri ))))) wird by the Depart

went of EduLution Reorganization Act, approved tkt 17, 1979, P L 95 99, sec 503, 93 Stat 690
lAsoistant secretary'a (thulium. transferred to Secretary of Elute by sec 301 of that Actl

'The Education Division of 1! W itncluding the unite of Commissioner of Educution1 walk
terminated by Me Ikpariment of Education Reorganization ALI, approved Oct It 1979. P 1. 96
101, awc firEl 91810 d'utoutioatoner's function. tranaferred to Settctory of Education by sec
301 of Mut Atli

All prey ggg him limo, of the Setretury ul 11 E W provohd for ill 11w lit:mend Education Pro-
,I,1011 vilrpoid other Edo( wtion related statute, were tfunaler nut to the Seciniary of
blutation by lb. p of Education Reurgumml .... Att, uppioved Ott 17. 1979, PI. 96-
lig set 101 'If Slid 1.1'

Olt
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1976, and $9.000,000,000 for the fiscal year ending June 30,
1977; u»d

60 shall not exceed such amounts as may be authorized by
the luw and limited by this subparagraph.

(11) The limitations set forth h subparagraph (A) shall notapply.
if) to uncontrollable expenditures under obligations created

under tuna B of title IV of the Higher Edacation Act of 1965,
parts C and D of title VII of suck Act, and the Emergency In-
sured Student Loan Act of 1969; and

till to any other expenditure under an obligatien determined
by the Commissioner pursuant to, or in accordance with, law
to be an uncontrollable expenditure of the Office of Education.

12u 11 S 12.n) Eaucivd Jan. 2, 1968. P 1. 90-247, sec 401, 81 Stat. 814: amended
fkt 16. 1558, Pt. 9o-576, sec Salta), 82 Sud 1094: amended April 13, 1970. P L. 91-
2:10, bec 401not2), Hi Slid 164: renumbered June 23, 1972, P L. 92-3t8. sec :WI(uI),
86 Stat 328. amended August 21 1vi4, P I. 93-380, see. 6051-:411. 88 &at 8.81. 662;
bee also general reference Oct It 1979, P I. 96-88, seal SO), 5d3. 93 Sat 611-679,
590

CONTROL OF PAPERWORK

SEC 400A taxlitA1 In order to eliminate excessive detail and un-
necessary and redundant informution requests and to achieve the
collection of information in the most efficient and effective passible
manner, the Secretary shall coordinate the collection of informa-
tion and data ucquisitioned activities of all Federal agencies, (i)
whenever the respondents are primarily educational agencies or in-
stitutions, or tii) whenever the purpose cf such activities is to re-
quest information needed for the management of, or the formula-
tion of, policy related to Federal education programs or research or
evaluation studies related to the implementation of Federal educa-
tion p: og rains

There is hereby established a Federal Education Data Acqui-
sition Council, to consist of members appointed by the Secretary
who shall represent the public and the major agencies which col-
lect und use education data, including one representative aach of
the Olfice of Management and Budget and of the Office of Federal
Statistical Policy and Standards The members representing the
public may be appointed for not more than three years. The Coun-
cil shell advise and assist the Secretary with respect to the im-
provement, development, and comdination of Federal education in-
formation and data acquisition activities, and shall review the poli-
cies. practices, and procedures established by the Secretary. The
Council shall meet regularly during the year and shall be headed
by an individual lima an agency which has expertise in data collec-
tion but which midertakes no major data collection of education
data

121 Mir the purposes of this section, the term
IA1 "intim mation". has the meaning given it by section 3502

el tale II, United State Code,
ill) "Federal agency" has the meaning given it by section

the battle title; and
-edsieutional agency oi institution" means any public or

pi wale agency or institutioa tittering education programs

33

(3sA) The Secretary shall review and coordinate all collection ofinformation and data acquisition activities described in pat alp aphOs A / of this subsection, in accordance with procedures apploved bythe Federal Education Data Acquisition Council. Such pi oceduresshall be designed in order to enable the Secretary to determine
whether proposed collection of information and data acquisition ac-tivities are excessive in detail, unnecessary, redundant, inefkctive,
er excessively costly, and, if so, to advise the heads of the relevaiFederal agencies.

(11) No collection of information or data acquisition activity sub-ject ia sucb procedures shaP be subject to any other review, coordi-nation, or approval procadure outside of the relevant Federal
agency, except as required by this subsection and by the Director ofthe Office of Management and Budget under the rules and regula-tions established pursuant to chapter 35 of title 44, United StatesCode. If a requirement for information is submitted put suant tothis Act for review, the timetable for the Director's uppi oval estab-lished in section 3507 of the Paperwork Reduction Act ol 19H0 shallcommence on the date the request is submitted, and no independ-ent submission to the Director shall be required under such Act.IC) The procedures established by the Secretary shall include areview of plans for evalualions and for research when such plansare in their preliminary th ;es, in order to give advice to the heads
of Federal ugencies regarding the data acquisition aspects of suchplans.

IbX11 The Secretary shall assist each Federal agency in perform-ing the review and coordination required by this section and shallrequire of each agency a plan for each collection of information
and data acquisition activity, which shall include

(A) u detailed justification of how information once collectedwill be used;
Olt the methods of analysis which will be applied to suchda t
(C) the timetable for the dissemination of the collected data;and
(UI an estimate of the costs and man-hours required by eacheducational agency or institution to complete the request and

an estimate of casts to Federal agencies to collect, process, andmullyze the information, based upon previous experience withaimilar data or upon a sample of respondents.
(?) mi performing the review and coordination required by thissect , the Secretary shall assure that

IA) no information or data will be requested el any educe-
tMnal agency or institution unless that requeet has been ap-proved and publicly announced by the February IS immediate-ly preceding the beginning of the new school year, unless thereIs an went need for this information or a very unusual cir-
cumstance exists regaiding it:

(III sampling techniques, instead of universal iesponses, willbe used wherever possible. special consok allot, beinggiven to the Widen being placed ution sum II sChmil districts,colleges, td Whet educational agencies ana institutions; and(-quest lin inha illation or data will be apptoved if
such intormat ion or data exist in the same or a sinulai tom in in
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the automated indexing system required to be developed pursu-
ant to subsection tc1).

(3) Each educational agency or institution subject to a request
under the collection of information and data acquisition activity
and their representative organizations shall have an opportunity.
during a thirty-day period, to comment to the Secretary on the col-
lection of information and data acquisition activity. The exact data
instruments for each proposed activity shall be available to the
public upon request during this comment period.

(4) No changes may be made in the plans for the acquisition of
that information or data, except changes required as a result of the
review described in this section, after such plans have been finally
approved under this section, unless the changed plans go through
the same approval process.

(5) The Secretary may waive the requirements of this section for
individual research and evaluation studies which are not designat-
ed for individual project monitoring or review, provided that

(A) the study shall be of a nonrecurring nature;
031 any educational agency or institution may choose wheth-

er or not to participate, and that any such decision shall not be
used by any Federal agency for purposea of individual project
moni' oring or funding decisions;

(C) the man-hours necessary for educational agencies and in-
stitutions to respond to requests for information or data shall
not be excessive, and the requests shall not be exceesive in
detail, unnecessary, redundant, ineffective, or excessively
costly; and

(D) the Federal agency requesting information or data has
announced the plans for the sty iv in the Federal Register.

The Secretary shall inform the releiant agency or institution con-
cerning the waiver decision within thirty clays following such an
announcement, or the study shall be deemed waived and -nay pro-ceed. Any study waived under the provisions of this subsection
shall be subject to no other review than that of the agency request-
ing bformation or data feom educational agencies or institutions.

(6) Nothing in this section shall be contrrued to interfere with
the enforcement of the arovisione of the Civil Rights Act of 1964 or
any other nondiscrimination provision of Federal law.

(c) The Secretary shall, insofar as practicable, and in accordance
with the provisions of this Act, provide educational egencies and
institutions and other Federal agencies, pursuant to the requite-
ment of section 406(fx2XA), with summaries of information collect-ed and the data acquired by Federal agencies, unless Be.. data
were acquired on a confidential basis.

(ti) The Secretary shail, insofar as practicable
ti) develop standard definitions and terms; consistent, wher-

ever possible, with those established by the Office of Federal
Statistical Poli' y and Standards, Department of Commerce, to
be used by all Federal agencies in dealing with education-relat-
ed information and data acquisition requests;

(2) develop an eutomated indexing system lor cataloging all
available data,

establish uniform reporting dates among Federal agencies
for the information and data acquisition required after review
under this section;

215
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(4) publish annually a listing of education data requests, by
Federal agency, and for the programs administered in the Edu-
cation Division, publish a listing annually of each such pro-
gram with its appropriation and with the data burden result-
ing from each such program; and

(5) require the Federal agency proposing the collection of in .
formation or data acquisition activity to identify in its data in-
strument the legislative authority specifically requiring suchcollection, if any, and require the responding educational
agency or institution to make the same identification if it inturn collecte sm.!! information or data from other agencies or
individuals.

teX11 Subject to the provisions of paragraph 121, the Secretary
shall develop, in consultation with Federal and State agencies and
local educational agencies, procedures whereby educational agen-
cies and institutions are permitted to submit information required
under any Federal educational program to a single Federal or
State educational agency.

(2) Any procedures developed under paragraph (1) shall be con-sidered regulations for the purpose of section 431 and shall be sub-
mitted subject to disapproval in accordance with section 431(e) of
this Act for a period of not to exceed 60 days computed in accord-ance with such section.

(3) The Secretary shall submit a report to the Congress not less
than once every three years, describine the implementation of this
section. Such report shall contain recommendations for revisions toFederal laws which the Secretary finds are imposing undue bur-
dens on educational agencies and institutions, and such recommen-dations shall not be subject to any review by any Federal agencyoutside the Department.

(f)(1) The Secretary is authorized to make grants from sums ap-propriated pursuant to this subsection to State educational agen-cies, including State agencies responsible for postsecondary educe-Jon, for the development or improvement of education manage-ment information systems.
(2) Any State education agency is eli4ible for a grant of funds

under this subsec"on subject to the following conditions:
(A) The age, , 'y agrees to use such funds for the development

or improvement of its management information system andagrees to coordinate all data collection for Federal programs
administered by the agency through such a system.

(11) The agency agrees to provide funds to local educational
agencies and institutions of higher education for the develop-ment or improvement of management information syatemswhen such grants are deemed necessary by the State educa-tional agency.

(C) The Stele agency agrees to take specific steps, in coopera-tion with the Secretary and with local educational agencies orinstitutions of higher education in the State, as appropriate, toeliminate excessive detail and unnecessary and redundant in-formation requests within the State and to achieve the collec-tion of information in the most efficient and effective possible
manner so as to avoid imposing undue burdens on local educa-tional agencies or institutions of higher education

(iv For the purpose of carrying out this subsectior.1
4. t.)
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(1) there are authorized to be appropriated for salaries and
expenses $600,000 for fiscal year 1979, $1,000,000 for ftscal year
1980, and $1,200,000 for each of the two succeeding fiscal years;

(2) there are authorized to be appropriated for grants under
subsections (f) (I) and (2) the sums of $5,000,000 for fiscal year
1979, $25,000,000 for fiscal year 1980, and $50,000,000 for each
of the two succeeding fiscal years; and

(3) the sums appropriated accordir.g to paragraphs (1) and (2)
shall be appropriated as separate line items.

(20 U SC 1221-3) Enacted Nov. 1, 1918. P1. 95-561, sec 1212tb). 92 Stat. 2338-
2341: amended Aug 6. 1979, P L. 96-46. sec. 4(a). 94 Stet 342 (effective Oct. 1. 1978)
amended by reference Oct 17. 1979, PL. 96-88. r,ec 301, 93 Stat. 677; amended EL_
II. 1980, P L.. 96-511. See 4(a). 94 Stat. 2826.

PART A-EDUCATION DIVISION OF THE DEPARTMENT OF HE4LTH,
EDUCATION, AND WELFARE1

THE EDUCATION DIVISION

SEC 401 (a) There shall be, within the Department of Health,
Education, .nd Welfare, an Education Division, r:omposed of the
agencies listed in subsection (b), which L.:11111 be headed by the As-
sistant Secretary.

(b)(1) The Education Division shall be composed of the following
agencies:

(A) The Office of Education; and
(B) The National lnstitu 2 of Education

(21 In the Office of the Assistant Secretary there shall be a Na-
tional Center for Education Statistics.

(20 USC 122Ha)) Enacted June 23, 1972, P L 92-318, sec- 301(aX2). 86 Stet 327,
amended August 21. 1974. P L 93-380, sec. 504(a). 88 Slat 561.

ASSISTANT SECRETARY FOR EDUCATION 2

SEC. 402. (a) There shall be in the Department of Heakh, Educa-
tion, and Welfare an Assistant Secretary for Education, who shall
be appointed by the President by and with the advice and consent
of the Senate The Assistant Secretary for Education shall be r-nni
pensated at the rate sr,fcified for level IV of the Executive Sched-
ule under section 5315 of title 5, United State.; Code.

(b) The Absistant Sccretary shall be the ptincipal officer in the
Department to whorl, the Secretary shall assign responsibility for
the direction and supervision of the Education Division.

O USC :221W Ei, icteci June 23, 1972. P I. 92-318. sec 301(as2). 86 Stet 327.
untended August 21, 1974, P L 41-380, itec 5011aX2XA), 88 Slat 660

bdoeation Division of the Ikpartment of Health. Llut.attun. and Welfare was terminal
rd the Dr p4rtruent of Education Reorganisation Act approved Oct 17, Itno. P1 96-88 sec
!Ali i Stilt 690 The pre. ... fun, toms of the Education Division were transferred to the Sec
wary of Education by aec 401 bf that Act 193 &at CM Sections 431-103 of the General Educe
tion Pros Isom* Act in effect let the time of enactment uf P 1 96-88, are printed here for kips!.

hAbloory pu r pubes
111,, OlTict of Assistant Secretary of Health. Edutation. and Weliare frr Education was ter

initiated by the Pr ydrImen1 of Education Reorgsnizetion Act. Improved act 17, 1919, P L 96 98.Stt G90 The prevnicia funchone o( the Aisainunt Secretary for Education were
tranoteried to the Seuetary of Eclueation by etc 301 of that Act 193 Stat 611)
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THE ,,,FFICE OF EDUCATION 1

SEC. 403. (a) There shall be an Office of Education (hereimilter in
this section referred to as the "Office") which shall be the primary
agency of the Federal Government responsible for the administra-
tion of programs of financial assistance to educational agencies, in-
stitutions, and organizations. 'the Office shall have such responsi.
bilities and authorities as may be vested in the Commissioner by
law or delegated to the Commissilner in accordance with law.

(b) The Office shall be headed b; the Commissioner of Education
who shall be appointed by the PresNent, by and with the advice
and consent of the Senate, and who shtal be subject to the direction
and supervision of the Secretary.

(cX1) The Office shall, consistent with such u,innization thereof
which is provided by law, be divided into bureaus, and such bu-
reaus shall be divided into divisions as the Commissioner deter-
mines appropriate

(2XA) There shall be regional offices of the Office established in
such places as the Commissioner, after consultation with the As-
sistant Secretary, shall determine. Such regional offices iall carry
outsuch functions as are specified in subparagraph 113).

(B) The regional offices &sail serve as centers for the dissemina-
tion of information about the activities of the agencies in the Edu-
cation Division and provide technical assistance to State and local
educat.onal agencies, institutions of higher education, and other
educational agencies, institutions, and organizations and to individ-
uals and other groups having an interest in Federal education ac-
tivities.

(C) The Commissioner shall not delegate to any employee in any
regional office any function which was not carried out, in accord-
ance with regulations effective prior to June 1, 1973, by employees
in such offices unless the delegation of such function to employees
in regional offices is expressly authorized by law enacted after the
enactment of the Education Amendments of 1974.2

(3) The Commissioner shall submit to the Committee en Labor
and Public Welfare of the Senate and the Committee on Education
and Labor of the House of Representatives not later than February
1 of each year a report on the personnel needs and assignments of
the Office. Sue ,::sort shall include a description ( A) of the
manner in which :he °lice is organized and the persor nel of the
Office are assigned to the various functions of that agency and (11)
of personnel needs of that agency in order to enable it to carry out
it :. functions, as authorized by law.

(d)(1) There shall be, in du. Office of Education, an Mo. of Non-
Public Education to insure the maximum potential pat ticip!ioti of
nonpublic school students in all Federal educational program: for
which such children are eligible.

(2) The Office shall be headed by the Deputy Commissioner for
Non-Public Education, who shall be appointed by the Commission-
er.

'The thine of Education was ternallatad by the Department of Eitio atioa licargamAillon A. I.approved (kt F7. 1979. 1 I. 94) 118. zee 50:1, Stut Wal The pre v iiiii of the IMO of
Education were Ilial.Arrtd to (he Smrttury of Edueution by arc Jut a ttim ,%e t tê I t.aat 071

S. lifhltbl of i' I. 91 :1140 pro* ides that the provisions of I attoo set forth in IIs ub,, twohandl be lei rouctive to June I. 1973
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(20 USC. 1221c1 Enacted Juno 23. 1972, PL 92-318, sec. 301(eX2), 88 Stat. 327;
amended August 21, 1974, P.L 93-380. see. 503tal. 88 Stat. 660, 661; amended Octo-
ber 12. 1976, P.L. 94-482, see. 409(a), $0 Stat. 2233; amended Nov. 1, 1978, PL. 95-
581, sec. 1241. 92 Stat. 2351.

FUND FOR THE IMPROVEMENT OF POSTSECONDARY EDUCATION

Ss.c. 404. (Repealed by aection 1001(c) of the Education Amend-
ments of 1980 (94 Stat. 1491). Section 1001(a) of such Amendments
reenacted the Fund for the Improvement of Poetsecondary Educa-
tion as title X of the Higher Education Act of 19651

NATIONAL INSTITUTE OF EDUCATION

Six. 405. (aX1) The Congress hereby declares it to be the policy of
the United States to provide to every person an equal opportunity
to receive an education of high quality regardless of his race, color,
religion, sex, age, handicap, national origin, or social class. Al-
though the American educational system has pursued this objec-
tive, it has not yet attained that objectiv- Inequalities of opportu-
nity to receive high quality education remain pronounced. To
achieve quality will require far more dependable knowledge about
the processes of learning and education than now exists or can be
expected from present research and experimentation in this field.
While the direction of the education system remains primarily the
responsibility of State and local governments the Federal Govern-
ment has a clear responsibility to provide leadership in the conduct
and support of scientific inquiry into the educational process.

(2) The Congress further declares it to be the policy of the United
States to

(i) help to solve or to alleviate the problems of, and promote
the reform and renewal of American edumtion;

(ii) advance the practice of education, as an art, science, and
profession;

(iii) strengthen the acientific and technological foundatiorts of
education; and

(iv) build an effective educational research and development
system.

(bX1) In order to carry out the policy set forth in subsection (a),
there is estabiished the National Institute of Education (herein-
after referred to as the "Institute") which shall consist of a Nation-
al Council on Educational Research (referred to in this section as
the "Council") and a Director of the Institute (hereinafter referred
to as the "Director"). The Institute shall have only such authority
as may be vested therein by this section.

(2) The Institute shall, in accordance with the provisions of this
section, seek to improve education in the United States through
concentrating 'he resources of the Institute on the following priori-
ty research and development needs

(A) improvement in student achievement in the basic educa-
tional skills, including reading and mathematics;

(13) overcoming problems of finance, productivity, and man-
agement in educational institutions;

(C) improving the ability of schools to meet their responsibil-
ities to provide equal educational opportunities for students of

39

limited English-speaking ability, women, and students who are
socially, economically, or educationally disadvantaged;

ID) preparation of youths and adults for entering and pro-
gressing in careers;

(E) overcoming the special problems of the nontraditional
student, including the older student (with special consideration
for students ovee age 45) and the part-time student, and the in-
stitution which tha student attends;

(F) encouraging the study of languages and cultures and ad-
dressing both national and international education concerns;
and

(G) improved dissemination of the results of, and knowledge
gained from, educational research and development, including
assistance to educational agencies and institutions in the appli-
cation of such results and knowledge.
In carrying out this paragraph, the Institute shall give atten-
tion to the needs of early adolescents and the schools which
serve them.

(cXl) The Council shall consist of fifteen members appointed by
the President, by and with the advice and consent of the Senate,
the Director, and such other ex officio members who are officers of
the United States as the President may designate. A mujority of
the members of the Council (including ex officio members) shall
constitute a quorum. The Chairman of the Council shall he desig-
nated from among its appointed members by the President. Ex offi-
cio merrbers shall not have a vote on the Council. The members of
the Council shall be appointed so that the Council shall be broadly
representative of the general public;- of the education professions,
inctudtig practitioners and researchers; and of the various fields of
education, including preschool, elementary and secondary, postsec-
ondary, continuing, vocational, special, and compensatory educa-
tion.

(2) The term of office of the members of the Council (other than
ex officio members) shall be three years, except th (A) the mem-
bers first taking office shall serve as designated by the President,
five for terms of three years, five for terms of two years, and five
for terms of one year, (B) any member appointed to fill a vacancy
shall serve for the remainder of the term for which his predecessor
was appointed, and (C) the term of office of each memNer shall
expire on September .10 of the year in whkh such term would oth-
erwise expire, unless a successor to such member has not been ap-
pointed and confirmed by the Senate by such date, in which case
such member shall continue to serve until a successor has been ap-
pointed and confirmed. Any appointed member who has been a
member of the Council for six consecutive years shall thereafter be
ineligible for appointment to the Council during the two-year
period following the expiration of such sixth year.

(3) The Council shall
(A) establish general policies for, and review the conduct of,the institute;
(11) advise the Assistant Secretary a.id the Director of the In-

stitute on development of programs to be carried out by the In-stitute;
(C) present to the Assistant Secretary and the Director such

reconiinendations as it may deem appropriate for the strength-
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ening of educational research, the improvement of methods of
collecting and disseminating the findings of educational re-
search and of insuring the implementation of educational re-
newal and reform based upon the findings of educational re-
search;

(D) conduct such studies as may be necessary to fulfill its
functions under this section;

(E) prepare an annual report to the Assistant Secretary on
the current status and needs of educational research in the
United States;

IF) submit an annual report to the President on the activi-
ties of the Institute, and on education and educational research
in general, (i) which shall include such reccmmendations and
comments as the Council may deem aapeopriate, and (ii) shall
be submitted to the Congress not later than March 31 of each
year; and

(C) meet at the call of the Chairman, except that it shall
meet (D at least four times during each fiscal year, or (ii) when-
ever one-third of the members request in writing that a meet-
ing be held.

The Director shall make available to the Council such information
and assistance as may be necesaary to enable the Council to carry
out its functions. The Council may employ, without the approval of
the Director, without regard to the provisions of title 5, United
States Code, governing appointments in the competitive service,
and without regard to the proviaions of chapter 51 and subchapter
111 of chapter 63 of such title relating to classification and General
Schedule pay rates, not to exceed seven technical and professional
employees, as the Council deems necessary to carry out its func-
tions.

Wall The Director of the Institute shall be appointed by the
President, by and with the advice and consent of the Senate. The
Directer shall be compensated at the rate provided for level V of
the Executive Schedule under section 6316 of title 5, United States
Code, and shall perform such duties and exercise such powers and
authorities as the Council, subject to the general supervision of the
Assistant Secretary, may prescribe. The Director shah be responsi-
ble to the Assistant Secretary and shall report to the Secretary
through the Assistant Secretary and not to or through any ewer
ofhces of the Department of Health, Education, and Welfare. The
Director shall not delegate any of his functions to any other officer
who is not directly responsible to him.

(2) There shall be a Deputy Director of the Institute (referred to
in this section as the "Deputy Director") who shall be appointed by
the President and shall serve at the pleasure of the President. The
Deputy Director shall be compensated at the rate provided for
grade 18 of the General Schedule eet forth in section 6332 of title 5,
United States Code, and shall act for the Director during the ab-
sence or disability of the Director and exercise such powers and au-
thorities as the Director may prescribe. The position created by
this paragraph shall be in addition to the number of positions
placed in grade 18 of the General Schedule under section 5108 of
title 5, United States Code.

(exi) In order to carry out the objectives of the Institute, the Di-
rector is authorized, through the Institute, to conduct educaticaal
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research; collect and disseminate the findings of educational re-
search; train individuals in educational research; assist and foster
such research; collection, dissemination, or training through grant,
or technical assistance to, or jointly financed cooperative arrange-
ments with, public or private organizations, institutions, agencies,
or individuals; promote the coordination of such research and re-
search support within the Federal Government; and may construct
or provide (by grant or otherwise) for such facilities as he deter-
mines may be required to accomplish such purposes. As used in
this subsection, the term "educational research" includes research
(basic and applied), planning, surveys, evaluations, investigations,
experiments, developments, and demonstrations in the field of edu-
cation (including career education).

(2) Funds appropriated pursuant to subsection (b) for any fiscal
year may be expended on projects and activities to disseminate (A)
information on the results of educational research and develop-
ment; and (B) other educational information. Projects and activities
funded under this paragraph may include cooperative and jointly
funded arrangements for such dWemination utilizing individuals
who may be designated as "Education Extension Agents." Employ-
ment opportunities at the local level which are generated and
funded through projects and activities carried out under the pre-
ceding sentence of this paragraph shall be made available to resi-
dents of the area to be served, if any such residents are qualified
for, and apply for, such employment.

(3) The Director may establish and maintain research fellowships
in the Institute, with such stipends and allowances, including
travel and subsistence expenses, as the Director may deem neces-
sary to procure the assistance of highly qualified research fellows
from the United States and abroad.

(4) Not less than 90 per centum of the funds appropriated pursu-
ant to subsection (h) for any fiscal year shall be expended to carry
out this section through grants or contracts with qualified public or
private agencies and individuals.

(5) The Director may appoint, for terms not to exceed three
years, without regard to the provisions of title 5 of the United
States Code governing appointment in the competitive service and
may compensate without regard to the provisions of chapter 51 and
subchapter III of chapter 53 of such title relating to classification
and General Schedule pay rates, such technical or profassional ent-
ployees of the Institute as he deems necessary to racoinplish its
functions and also appoint and compensate without regard to such
provisions not to exceed one-fifth of the number of full-time, regu-
lar technical or professional employees of the Institute.

Mil) In carrying out the functions of the Institute under this sec-
tion , the Director shall, in accordance with the provisions of this
subsection, make grants to, and enter into contracts with

(A) regional educational laboratories established by public
agencies or private nonprofit organizations; and

(13) research and development centers established by institu-
tions of higher education or by interstate agencies established
by compact which operate subsidiary bodies established to con-
duct postsecondary educational research and development.

(2) No grants shall be made and no contract entered into under
this subsection unless-
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(A) proposals lin assistance under this subsection are solicit-
ed from regional educational laboratories and research and de-
ve(opment centers by the Director;

(B).proposals for such assistance are developed by the region-
al educational laboratories and the research and development
centers in consultation with the Director;

(C) proposals are submitted in an application, containing or
accompanied by such information as is essential to carry out
the provisions of this section, including assurances that the
laboratory or center involved will

ti) be responsible for the conduct of the research and de-
velopment activities;

(ii) prepare L. long-range plan relating to the conduct of
such research attd development activities;

(hi) insure that information developed as a result of such
research and development activities, including new educa-
tional methods, practices, techniques, and products, be dis-
seminated;

(iv) provide technical assistance to appropriate ,educa-
tional agencies and institutions; and

(v) to the extent pracCIable, protride training for individ-
uals, emphasizing training opportunities for women and
members of minority groups, in the use of new educational
methods, practices, techniques, and prcducts developed in
connection with such activities; and

(D) the Director determines that the proposed activities will
be consistent with the education research and development
program and dissemination activities which are being conduct-
ed by the Institute.

131 No regional educational laboratory or research and develop-
ment center receiving assistance under this subsection shall by
reason of the receipt of such assistance be ineligible to receive any
other assistance from the Institute authorized by law.

There is established within the Institute a Federal Council
on Educational Research and Development (hereinafter in this sub-
section referred to as the "Federal Council").

(2) The Federal Council shall be composed of representatives of
Federal agencies engaged in research and development relating to
education, and shall include, but not be itmited to, a representative
designated by the Secretary of Defense, a representative designated
by the Secretary of Lebo!, the Director oi -he National Institutes of
Education, the Director of the National Institute of Health, the Di-
rector of the National Science Foundation, the Director of the
Office of Child Development of the Department of Health, Educa-
tion, and We lfai e, and the Commissioner of Education.

ch The President shall designate the Director of the Institute to
he the Chairma» ol the Federal Council

11 The President shall appoint additional representatives of Fed-
eral agencies and may alter the membeiship of the Federal Council
limn time to tune as he considers necessary to meet changes in
Fetleial programs or in the organization of the executive branch of
t he Fedet al Go% et mem

151 The Pedei al Council shall--
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(A) advise, and consult with, the Director of the Institutewith respect to major problems arising in connection with car-rying out the purposes cf the Institute;
(B) promote coordination between the programs and activi-ties of the Institute and related programs and activities ofother Federal agencies, including the joint support of activitiesto the ext,.int such support is appropriate;
(C) make an annual report to the Congress and the President

on the status of educational research and development in theUnited States, including (1) a catalog of federally cssisted pro-grams in educational research and development; (h) a report ofthe most significant findings of such research and develop-ment; and (iii) recommendations with respect to the manner inwhich such Federal research and development efforts may beimproved; and
(1)) make recommendations to the Congress and the Presi-dent with respect to effective means for the dissemination

throughout the United States of information relating to educa-tional research and development, and carry out an assessmentof existing efforts used by Federal agencies for the dissemina-tion of such information.
(WO) In conducting educational research under subsection (e)which deals with specific education programs or the target popula-tions of such programs, the Director shall consult with the appro-priate administrators of such programs within appropriate Federalagencies.
121 The head of any Federal agency which conducts educationalresearch or provides financial assistance for such research shallconsult with the Director with respect to the design of programs ofsuch research.
(i) Where funds are advanced for a single project by more thanone Federa agency for the purposes of this section, NationalInstitute of Education may act for all in administering titn funds

advanced.
(j)(1) There are authorized to be appropriated to carry out theprovisions of this section $120,000,000 for fiscal year 1981,$130,(810,000 for fiscal year 1932, $145,000,000 for fiscal year 1983,$180,000,000 for fiscal year 1984, and $175,000,000 for fiscal year

198'5(21 Sums so appropriated shall, notwithstanding any other provi-sion ol law unless enacted in express limitation of this subsection,remain available for the purposes of this subsection unless expend-ed
thu I) In addition to other responsibilities of the Institute underthis section, the Institute shall carry out, by grant to or cooperativeagreenwnt (subject to the provisions of the Federal Grant and Co-operative Agteentent Act of 1977) with a nonprofit education orga-nizatum, a National Assessment of Educational Progress whichshall have as a primary purpose the assessment of the performanceof children and young adults in the basic skills of reading, mathe-mattes, and cammunication. Such a National Assessment shall

(Al collect and report at least once every five years data as-sessing the performance of students nt various age or gradeh.vels in each of the arcas of reading, writing, and mathemat-
ICS;

0
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ill) report petiodically data on changes in knowledge and
skills of such students over a period of time;

ie) conduct spcial assessments of other educational areas, as
tlw need kw additional tuitional information arises;

iD) provide technical assistance to State educational agencies
and to local educational agencies on the use of National As-
sessment objectives, primarily pertaining to the basic skills of
reading, mathematics, and communication, and on making
comparisons of such assessments with the national profile and
change data developed by the National Assessment; and

iE) with respect to each State which voluntarily participates
in accordance with paragraph (5), provide for a statement of in-
formation collected by the National Assessment for each such
State

(2)1A) The education organization through which the Institute
carries out the National Assessment shall be responsible for overall
management of the National Assessment. Such organization shall
delegate authority to design and supervise the conduct of the Na-
tional Asdessment to an Assessment Policy Committee established
by such organization. The Assessment Policy Committ 6... shall be
conaposed of-

tit five members appointed by the education organization of
whom two members shall be representatives of business and
industry and three members shall be representatives of the
general public, and

iij twelle membets appointed by the education organization
from the categories of membership specified in subparagraph

(13) Members oi the Assessment Policy Committee appointed in
accordance with division lit) of subparagraph (A) shall be-

one chid State school officer;
hi) two State legislators;
.iii) two school district superintendents;
tiv) one chairman of a State board of education;
(v) one chairman of a local school board;
iv one Governor of a State; and
(viii four lass-room teachers.

WI The Directoi A the Institute shall serve as an ex officio
member of tlw Assessment Policy Committee. The Dirador shall
also appoint a member of the National Council on Ec!ucation Re-
seinili to seice as a nonvoting member of the Assessment Policy
( 'ommit tee

if)) Members appointed in accordance with divisions (i) and (h) of
subpaiagraph IA) shall be appointed for terms of three years,
excupt that ii) in the case of members appointed for fiscal year
PIN, one thud of the membership shall be appointed for terms of
one pat eat h aml one third shall be appointed for terms of two
yea's each, and ii ppointnwnts to fill vacancies shall be for such
tei ws as remain unexpited No member skill be appointed to serve
min: than tvo ciaisecutive L)rms.

131 'nu. Assssment Policy Committee established by paragraph
121 shall la. I esponsible foi the design of the National Assessuient,
including the sale( of the learning areas to be assessed, the de-
vilopment and se)) if goal statements and assessment items,
the ith`,essment nietkatology. the form 1.nd cantent of the reporting

9,(7?
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and dissemination of assessment resuks, and studies to evaluate
and improve the form and utilization of the National Assessment.
The appropriateness of all cognitive, background, and attitude
items developed us part of the National Assessment shall bc the re-
sponsibility of the Assessment Policy Committee. Such items shall
be subject to review by the Department of Education and the Office
of Management and Budget for a single period of not more than 60
days.

(4) Each learning area assessment shall have goal statements de-
vised through. a national consensus approach, providing for active
participation of teachcrs, curriculum specialists, subject matter spe-
cialists, local school administrators, parents, and concerned mem-
bers of the general public. All items selected for use in the assess-
ment shall be reviewed to exclude items which might reflect racial,
sex, cultural, or regional bias.

15) Participation in the National Assessment by State and kcal
educational agencies selected as part of a sample of such agencies
shall be voluntary.

(6) The Director of the Institute shall provide for a review of the
National Assessment at least once every three years. This review
shall provide an opportunity for public comment on the conduct
and usefulness of National A.ssessment and shall result in a report
to the Congress and the Nation on the findings and recommen-
dations, if any, stemn..ng from the review.

(7) There are authorized to be appropriated $8,000,000 for r.scal
year 1985, and $10,800A0 for each succeeding fiscal year ending
prior to October 1, 1989, to carry out the provisions of this subsec-
tion.

(1) For purposes of this section, the terms "United States" and
"State" include the District of Columbia and Puerto Rico.

t20 U SC 1221ei Enacted June 23, 1972, PI. 92-318, sec 301(aS2I, 86 Stat 328.
:1:12, amended August 21. 1974, P.L. 93-380, sec. 502410(2011, 88 Shit 560; untended
October 12, 1976, PI, 94-482. sec. 403, 90 Stat. 2127, 2228, 2229. 2230, amended Nov
I. 197X, P I. 95-561. sec 1242. 92 Stat. 2352, 2353; see also genera! reference Oct 17,
1979, P I, 96-118. sec 301, 93 Slat 677; amended Oct. 3, 1980, P L 96-374. sec. 1311-
1314. 91 Stat 1498, 1499; amended Oct. 19. 1984. P.L 98-511, secs 7021a), 703. 704(a),
101 Stat 2405, 2406

NATIONAL CENTER FOR EDUCATION STATISTICS

SEC 406 la) There is established, within the Office of the Assist-
ant Se.2retary, a National Center for Education Statistics (hereafter
in this section rekreed to as the "(enter"). The Center shall be
headed by an Administrator who shall be appointed by the Assist-
ant Secretary in accordance with the provisions of title 5, United
States Code, relating to appointments in the competitive service.

(b) The purpose of the Center shall be to collect and disseminate
statistics and other data related to education in the United States
and in other nations. The Center shun-

t!) collect, collate, I Ad, from thne to time, rerrt 11tH and
compkte statistics on the conditions of education in the United
St Hies;

(21 conduct and publish reports on specialized analyses of the.
meaning and significance of such stat:stics;

(31 assist State and local educational agencies, including
State agencies responsible for postsecondary education, in im-

r's 11
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proving and automating their statistical and data collection ac-tivities;
(4) review and report on educational activities in fareigncountries; and
(5) conduct a continuing survey of institutions of higher edu-cation and local educational agencies to determine the demandfor, and the availability of, qualified teachers and administra-tive personnel, especially in critical areas within educationwhich are developing or are likely to develop, and assess theextent to which programs administered in the Education Divi-sion are helping to meet the needs identified as a result ofsuch continuing survey.

(cKi ) There shall be an Advisory Council on Education Statisticswhich shall be composed of 7 members appointed by the Secretaryand such ex officio members as are listed in subparagraph (2). Not
more than 4 of the appointed members of the Council may be mem-bers of the same political party.

(2) The ex officio members ef the Council shall be
(A) the Commissioner of Education,
(B) the Director of the National Institute of Education,
(C) the Director of the Census, and
( DI the Commissioner of Labor Statistics.

(3) Appointed members of the Council shall serve for terms of 3years, as determined by the Secretary, except that in the case ofinitially appointed members of the Council, they shall serve forshorter terms to the extent necessary that the terms of office of notmore than 3 members expire in the same calendar year.141 The Assistant Secretary shall serve as the non-voting presid-ing officer of the Council.
(5)(A) The Council shall meet at the call ef the presiding officer,except that it shall meet

i) at least four times during each calendar year; and(ii) in addition, whenever three voting members request inwriting that the presiding officer call a meeting.
di) Six members of the Council shall constitute a quorum of theCounci I
(6) The provisions of section 448(b) of part D of this title shall notapply to the Council established under this subsection.tii The Council shall review general policies for the operation ofthe Center and shall be responsible for establishing standards toinsure that statistics and analyses disseminated by the Center areof high quality and are not subject to political influence.
tdmIl The Assistant Secretary shall, not later than June I of eachyear, submit to the Congress an annual report which

; 11) contains a description of the activities of the Centerdaring the then current fiscal year and a projection of its ac .tivities during the succeeding fiscal year;
!III sets forth estimates of the cost of the projected activities

lor such succeeding fiscal year;
IC) includes a statistical report of. the condition of education

in the United States during the two pi eceding fiscal years anda pi ajection, (al the three succeeding fiscal years, of estimatedstatistics related to education in the United States; andI Di clearly hos hnth areas of ea ideal need for additional
qualified education lief wallet in local education agencies and,
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after discussion and review by the Advisory Council on Educa-
tion Statistics, identifies priorities within projected areas of
need, and includes recommendations of the Council with re-
spect to the most effective manner in which the Nation andthe Federal Government may address such needs.

(2) The Center shall develop and enforce standards designed toprotect the confidentiality of persons in the collection, reporting,
and publication of data under this section. This subparagraph shall
not be construed to protect the confidentiality of information about
institutions, organizations, and agencies receiving grants from or
having contracts with the Federal Government.

(e) In order to carry out the objectives of the Center, the Assist-
ant Secretary is authorized, either directly or by grant or contract,
to carry out the purposes set forth in subsection (b), and for that
purpose the Assistant Secretary is authorized to make grants to,
and contracts with public and private institutions, agencies, organi-zations and individuals.

(6(1XA) The Center is authorized to furnish transcripts or copies
of tables and other statistical records of the Office of Education,
the Assistant Secretary, and the National Institute ef Education to,
and to make special statistical compilations and surveys for, State
or local officials, public and private organizations, or individuals.
The Center shall furnish such special statistical compilations and
surveys as the Committees on Labor and Human Resources and on
Appropriations of the Senate and the Committees on Education
and Labor and on Appropriations of the House of Representatives
may request. Such statistical compilations and surv^.vs, other than
those carried out pursuant to the preceding sente.tce, shall be
made subject to the payment of the actual or estimated cost of such
work. In the case of nonprofit organizations or agencies, the Assist-
ant Secretary may engage in joint statistical projects, the cost ofwhich shall be shared equitably as determined by the Assistant
Secretary: Provided, That the purposes of such projects are other-
wise auth,orized by law.

(B) All furals received in payment for work or services enumer-
ated under subparagraph (A) shall Se deposited in a separate ac-
count which may be used to pay directly the costs of such work or
services, to repay appropriations which initially bore all or part ofsuch costs, or to refund excess sums when necessary.

(2)(A) The Center shall participate with other Federal agencies
having a need for educational data in forming a consortium for the
purpose of providing direct joint access with such agencies to all
educadonal data received by the Center through automated data
processing. The Library of Congress, General Accounting Office,and the Committees on Labor and Human Resources and Appro-
priations of the Senate and the Committees on Education d
Labor and Appropriations of the House of Representatives
for the purposes of this subparagraph, be considered Federal , a-cies.

(B) Ti,e Center shall, in accordance with regulations published
for the purpose of this paragraph, provide all hiterested parties, in-
cluding public and private agencies and individuals, direa access to
data collected hy the Center for purposes of research and acquiring
statistical Information.
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(3i The Commissioner and the National Institute of Education
are directed to cooperate with the Center and make such records
and data available to the Center as may be necessary to enable the
Center to carry out its fuactions under this subsection.

igitli The amount available for salaries and expenses of the
Center shall not exceed $5,000,000 for the fiscal year ending June
30, 1975, $10,000,000 for the fiscal year ending June 30, 1976, and
$14,000,000 for each of the fiscal years ending prior to October 1,
1989

(2) The amount available for grants and contracts by the Assist-
ant Secretary under sabsection (e) shall not exceed $10,000,000 for
fiscal year 1985, $12,000,000 for fiscal year 1986, $14,000.000 for
fiscal year 1087, $16,000,000 for fiscal year 1988, and $18,000,000 fur
fiscal year 1989.

Sums appropriated for activities and expenses of the Center
which are not limited by paragraph (2) of this subsection shall be
appropriated apart from appropriations which are so limited, as
separate line items.

(hlt1) In addition to its other responsibilities, the National Center
for Education Statistics shall, in consultation with the Department
of Education, collect uniform data from the States on financing of
elementary and serandarY education. Each State receiving funds
under the Elementary and Secondary Education Act of 1965 shall
cooperate with the National Center in this effort.

12xAt The National Center shall: in consultation with the Depart-
ment of Education, publish by no later than September 30, 1979,
and by no later than September 30 of each second fiscal year there-
after, a composite profile of each State showing the degree to which
each has achieved evalization of resources for elementary and sec-
ondary education among the school districts within the State. A
summary of these profiles shall show this equalization among the
States

ILO In compiling the profiles required by this paragraph, the Na-
tional Center shall list ihe degree of equalization both within and
among the States according to the following standards:

the disparity in enlenditures among school districts;
(ii) the disparity frail wealth neutrality; and
(di) such other measures as the National Center considers

appropriate, including a cpnsideration of price differentials and
pupil-teacher ratios.

13) There are authorizeq to be appropriated such sums as may be
necessary for any fiscal year to asaist the National Center in carry-
ing out its responsibilities under this subsection.

hi For purposes of this section, the terms "United States" and
"State" include the District of Columbia and Puerta Rico.

In II SC 1221e-0 Enacted August 21, 1974. Pt. 93-80, sec 501(a), 88 Slat 559,
1:.8. ono (Hied Apr.I 21. 1976. P I. 94-273, sec 1211r, 90 Slat 378, amended Octoher

191. Pt. 94 352. sec 401(ck 90 Slat 2226. sec 4116, 90 Stat 2211, 22:12, sec
"mop 'm Slat 2238, amended Nov I, 1978, P I. 95-561, secs 1201. 1212011, Ici.
121 h.., 42 Stu! 2113, 23.11. 2:rix. 2:141, 2:153, See alts0 general reference Oct 17. 1979,

1 ii. . s,-c mi. 93 Slat 077, umended Oct 19, 1954. P L 98-511, secs 702thi,
70,11,k 95 Sidi 2106
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RESPONSIBILITY' OF STATES TO FURNISH INFORMATION

SEC. 40M. (a) The Commissioner shall require that each State
submit to him, within ninety days after the end ofany fiscal year,
a report on the uses of Federal funds in that State under any appli-
cable program for which the State is responsible for administra-
tion. Such report shall-

(1) list all grants and contracts made under such program to
the local educational agencies and other public and private
agencies and institutions within such State during such year;

(2) include the total amount of funds available to the State
under each such program for such fiscal year and specify from
which appropriation Act or Acts these funds were available;
and

GO be made readily available by the State to iocal education-
al agencies and other public and private agencies and institu-
tions within the State, and to the public.

0)1 On or before March 31 of each year, the Commissioner shall
submit to the Committee on Labor and Human Resources of the
Senate and to the Committee en Education and Labor of the House
of Representatives an analysis of these reports and a compilation of
statistical data derived therefrom.

(20 U SC 123211 Enacted August 21, 1974, FL 93-380, sec. 5121n), 88 Stat. 573;
amended April 21. 1976, P.L 94-213, sec. 17. 90 Stat. 379; amended October 12. I976,
P I.. 94-482, sec 50010(2). (1)(3), 90 Stat. 2237; redesignated Nov 1, 1978. PL. 95-561.
sec 12311ue21, 92 Stat. 2342 see also general reference Oct. 17. 1979. P.L. 96-88, sec
301, 93 Stut 617; amended December 8, 1983, P.L. 97-211, sec. 18, 97 Stat 1417.

AUTHORIZATION OF APPROPRIATIONS FOR SCIENCE EDUCATION
PROGRAMS

SEC. 406A. There is authorized to be appropriated to the Secre-
tary of Education for fiscal year 1981-

( l) $2,500,000 for the purpose of carrying out the Pre-College
Science Teacher Training program, and

(2) $5,000,000 for the purpose of carrying out the Minority
Institutions Science Improvement program transferred to the
Secretary from the National Science Foundation by section 304
of the Department of Education Organization Act.

12(1 U SC 1221e-Iai Enacted October 3, 1980, P L 96-374, sec 1303, 94 Stat. 1497

RULES FOR EDUCATION Oil ICERS OF THE UNITED STATES

Sci. 407. (a) For the purposes of this section, the term "education
officer of the United States" means any person appointed by the
President pursuant to this pact, except members of commissions,
councils, and boards.

tbf Each education officer of the United States shall serve at the
pleasure of the President.

Ic No education officer of the United States shall engage in any
other business, vocation, or employment while serving in the posi-
tion to which he is appointed; nor may he, except with the express
approval of the President in writing, hold any office in, or act in
any capacity for, or have any financial interest in, any organiza-
tion, agency, or institution to which an agency in the Education Di-

2 9 0
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vision males a grant or with which any such agency makes a con-
tract or any other financial arrangement.

(l) No pinson shall hold, or act for, more than one position as an
edneation officer of the United States for more than a 30 day
pel

L:0 LI S C 1.:21e-21 Enacted August 21, 1974, 1'1 9:1-380. sec. 502taxh. 88 Slat

GENERAL AUTHORITY OF ADMINISTRATIVE HEADS OF EDUCATION
AGENCIES

Si.c 408. (a) Each administrative head of an education agency, in
order to carry out functions otherwise vested in him by law or by
delegation of authority pursuant to law, is, subject to limitations as
may be otherwise imposed by law, authorized-

(1) to make, promulgate, issue, rescind, and amend rules and
regulations governing the manner of operation of, and govern-
ing the applicable programs administered by the agency of
which he is head;

(2) in accordance with those provisions of title 5, United
States Code, rolating to the appointment and compensation of
personnel and subject to such limitations as are imposed in
this part, to appoint and compensate such personnel as may be
necessary to enable such agency to carry out its functions;

(3) to accept unconditionel gifts or donations of services,
money, or property (real, personal. or mixed; tangible or intan-
gible),

(4) without regard for section 3648 of the Revised Statutes of
the United States (31 U.S.C. 529), to enter into and perform
such contracts, leases, cooperative agreements, or other trans-
actions as may be necessary for the conduct of such agency;

Cu with funds expressly appropriated for such purpose, to
construct such facilities as may be necessary to carry out func-
tiens vested in him or in the agency of which he is head, and
to acquire and dispose of property; and

(61 to use the services of other Federal agencies and reim-
burse such agencies for such services.

thi The administrative head of an education agency shall ensure
that, in contracting under The authority of this section far the serv-
ices of independent persons in the competitive review of grant ap-
plications, all such persons are qualified, by education and experi-
ence, to perform such services. The qualifications of such persons
and the terms of such contracts, other than information which
identify such person, shall be readily made available to the public.

Any administrative head of an education agency is, subject to
ally other limitations on delegations of authority provided by law.
authorized to delegate any of his functions under this section to an
officer or employee ol that agency.

oh For the purposes of this title, the term "adnunisti alive head
of ,10 education agency means the Commissioner and the Directoi
of the National Institute of Education To the extent that the AS
sistant Sec; etary ia directly responsible for the administration of a
pi ogram and to the extent that the Assistant Secretary is respon
ble for the suclie4vision of the National Center for Education Stutis-
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tics, the Assistant Secretary shall, for such purposes, be considered
within the meaning of such term.

(20 US C. 1221e-3) Enacted August 21, 1974, P L. 93-380, sec. 502(a)(1). 88 Salt
559, 560; amended Nov 1, 1978, P I.. 95-561, secs. 1243(b), tcl, 1244, 92 Stat 2353, bee
also general reference Oct 17, 1979, P.1-. 96-88, sec 301, 93 Stat 677

EDUCATION IMPACT STATEMENT

Sec. 409. Notwithstanding any other provision of law. no regula-
tion affecting any institution of higher education in the United
States, promulgated on or after the date of enactment of this Act,
shall hc.come effective unless such ezency causes to be published in
the Federal Register a copy of such proposed regulation together
wit'i an educational impact assessment statement which shall de-
termine whether any information required to be transmitted under
such regulation is already being gathered by or is available from
any other agency or authority ot the United States. Notwithstand-
ing the exception provided under section 553(b) of title 5, United
States Code, such statement shall be based upon the record estab-
lished under the provisions of section 553 of title 5, United States
Code, compiled during the rulemaking proceeding regarding such
regulation.

(20 US C. 1221e-4) Enacted October 3, 1980, P.L. 96-374, 1306, 94 Slat 1498.

PART B-APPROPRIATIONS AND EVALUATIONS

Subpart 1-Appropriations

ADVANCE FUNDING

See. 411. To the end of affording the responsible State, local, and
Federal officers concerned adequate notice of available Federal fi-
nancial assistance for education, appropriations for grants, con-
tracts, or other payments under any applicable program are au-
thorized to be included in the appropriation Act for the fiscal year
preceding the fiscal year for whtch they are available for obliga-
tion. In order to effect a transition to this method of timing appro-
priation action, the preceding sentence shall apply notwithstanding
that its initial application under such program will result in the
enactment in the same yeai (whether In the same appropriation
Act or otherwise) of two separate appropriations, one for the then
current fiscal year and one for the succeeding fiscal year.

:211 LI S t' 122.11 Enact _tt Jan 2, 1968, P L. 90-247. sec 403, 81 Stut 814, uniendrd
Alail 13, 1970, P 1. 92 210. sec 401(aX4), 84 Stilt 165, renumbered June 2.1, 1972,
P 1. 92 318, sec 31111w.1). 86 Stat 326, redesignated August 21, 1974, it 1. 9.1 :010.
bIJt 506ias 1 SO. /48 Slat 562

A vAll A011 1TY Of APPROPRIATIONS ON ACADEMIC OK SCIlool. `MAR BASIS

Sir 412 ta) Appropriations for any fiscal year for grants loans,
contracts, or other payments to educational agencies or institutions
under any applicable program may, in accordance with regulations
of the Secretary, be made available for expenditure by the agency
or institution concerned on the basis of an academic or school year
differing from such fiscal year.
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(b) Notwithstanding any other provision of law, unless enacted in
specific limitation of the provisions of this subsection, any funds
hum appropriations to carry out any programs to which this title
is applicable during any fiscal year which are not obligated and ex-
pended by educational agencies or institutions prior to the begin-
ning of the fiscal year succeeding the fiscal year for which such
funds were appropriated shall remain available for obligation and
expenditure by such agencies and institutions during such succeed-
mg fiscal year

Any fun& under any applicable program which, pursuant to
paragiaph Ill, are available for obligation and expenditure in the
year succeeding the fiscal year for which they were appropriated
shall be obligated and expended in accordance with

(Ai the Federal statutory and regulatory provisions relating
to such program which are in effect for such succeeding fiscal
year, and

ill) any program plan or application submitted by such edu-
cational agencies or institutions for such program for such suc-
ceeding fiscal year.

id) II any funds appropriated to carry out any applicable program
are not obligated pursuant to a spending plan submitted in accord-
ance with section 3679(dX2) of the Revised Statutes and become
available for obligation after the institution of a judicH proceeding
seeking the release cf such funds, then such funds shall be avail-
able for obligation and expenditure until the end of the fiscal year
which begins after the termination of such judicial proceeding.

SC 1225e Emkted Jan. 2, 1968, P L 90-247. sec 405, 81 Slat 815, amended
April I I 19711. P L 91-230, sec 4010a (5). (71, (8). 134 Slat 165, renumbe.ed June 23.
1972. l'I. 92-318. sec 301mas II, 86 Stat 326, redesignated and amended. August 21,
197 I. P 1. 93 3/61 bee 5961a1111, 88 Stat 562. 563, amended April 21, 1976, P t.
273. s&.' ii 1 ''rat 376 , amended Sept. 24, 1977. P 1. 95-112, sec 6, 91 Slat 912.
jmendt,I ':uv I, Pt. 95-561, sec 1245, 92 Stut 2354

AVAILABILITY OF APPROPRIATIONS

SEC 413 Notwithstanding any other provision of law, unless ex-
plebs!) in limitation of the provisions of this title, funds appropri-
at, ii for a»y fiscal year to carry out any of the programs to whit ti
this tale is applicable shall remain available for obligation and ex
penditure until the end of such fiscal year.

Enatica Oa 16, 1968, P I. 90 576, :WC 311144. 132 Slat 1041.
onu mh,1 \lad 13 1979, p t. 91 2:10, sec, 401iatai. 84 StJt 166, renumbruvil Julie

I. 1.171 P I 'I.! 31" sec dolias II, 86 Stat 328, amended August 21, 1974 P I. !II
1s1) -41104,2k 88 Slat !III!

CONTINGENT EXTENSION OF PRO(IRAMS

C 414 ' (a) Unless the Congress in the regular session which
ehtis prior to the beginning of the terminal fiscal year

tIm of the authorization of appropriations for an applicable
program, or

I2.) of the duration of an applicable program;

bVoi1,1, 127 id Purl II ol (III, ill a l' I. 94 482 1)11P/Idl. (1/IIUVIS

lion II I ol Georr..1 At I. niLaisit 4,,Ittifi
gsi ..1.1,11. hhall Jppl$ Ilte Relugrei. %,1 .,/ I.o ....% irg .4.9.1111 Id 1114111,10 il.nosIdett p Ion COSA ompipool putlanr fur Nil".

Ott lo 111, o IOW/. 10
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either
(A) has passed or has formally rejected legislation which

would have the effect of extending the authorization or dura-
tion (as the case may be) of that program; or

(II) by action of either the House of Representatives or the
Senate, approves a resolution stating that the provisions of this
section shall no longer apply to such program;

such authorization or duration is hereby automatically extended
for

fil two additional fiscal years for any applicable program au-
thorized to be included in the Appropriation Act for the fiscal
year preceding the fiscal year for which appropriations are
available for obligation, or

(ii) one additional fiscal year for any other applicable pro-
gram

The amount appropriated for each additional year shall not exceed
the amount which the Congress could, under the terms of the law
for which the appropriation is made, have appropriated for such
program during such terminal year.

(WU) For the purposes of clause (A) of subseqion (a), the Con-
gress shall not have been deemed to have passed legislation unless
such legislation becomes law.

(2) In any case where the Commissioner is required under an ap-
plicable statute to carry out certain acts or make certain determi-
nations which are necesaary for the continuation of an applicable
program, if such acts or determinations are required during the
terminal year of such program, such acts and determinations shall
be required during any fiscal year in which that part of subsection
(a) which follows clause (B) thereof is in operation.

1211 I1SC 1226M Enacted Augutt 21. 1:174, P 1.. 93-380, Sec 596(uX2), 88 Stat 563;
amended Of:tuber 3, 1980, P I.. 86-374, cesz. 1301, 94 Stat. 1496; see also general refer-
ence Oct 17, 1979, P L. 9648. %sc. 301, 93 Stat. 677.

PAYMENTS

SEt: 415. Payments pursuant to grants or contracts under any
applicable program may be made in installments, and in advance
or by way of reimbursement, with necessary adjustments on ac-
count of overpayments or underpayments, as the Commissioner
may determine.

m20 11SC 1232d1 Enacted April 13, 1970, P L. 91-230, sec 4111,uX10). 84 Smat 170,
renumbered June 23, 1972, PI 92-318. sec 301(aX1), 86 Stut 326, redesignated Nov
I. 1978. I' I. 95-561, 1.ec, 1231(aX1), 92 Stat. 2342, amended by general reference Oct
17. 1979, P 1. 96-88. St: 301, 93 Stat. 677

Subpart 2Planning and Evaluation of Federal Education
Activities

PROGRAM PLANNING AND EVALUATIOE;

SEC 1 Ili Sums appropriated pursuant to section 400(d) may in-
clude for any fiscal year for which appropriations are otherwise au-
thorized under ally applicable program not to exceed $25,000,000
which shall be available to the Secretary, in accordance with regu-
lations pt escribed by him, for expenses, including grants, contracts,



54

or other payments, for (1) planning for the succeeding year for any
such progri in, and (2) evaluation of such programs.

20 LI S 1221ibt Endoed August 21. 1974, P L 93-380. sec 501itaX3KCI, 88 Stat
584

ANNUAL EVALUATION REl'ORTS

SEV 417 tat Not later than December 31 of each year, the Secre-
tary shall transmit to the Committee on Education and Labor of
the House of Representatives and the Committee on Labor and
Human Resources of the Senate an annual evaluation report which
evaluates the effectiveness of applicable programs (including com-
pliance with provisions of law requiring the maintenance of non-
Federal expenditures for the purposes of such applicable programs)
in achieving their legislated pexposes together with recornmenda-
tions relating to such programs for the improvement of such pro-
grams which will result in greater effectiveness in achieving such
purposes. In the case of any evaluation report evaluating specific
programs and projects, such report shall

(A) set forth goals and specific objectives in qualitative and
quantitative terms for all programs and projects assisted under
the applicable program concerned and relate those goals and
objectives to the purposes of such program;

(B) contain information on the progress being made during
the previous fiscal year toward the achievement of such goals
and objectives;

IC) describe the cost and benefits of the applicable p:ogram
being evaluated during the previous fiscal year and identify
which sectors of the public receive the benefits of such pro-
gram and bear the costs of such program;

ID) contain plans for implementing corrective action and rec-
ommendations for new or amended legislation where warrant-
ed;

tEl contain a listing identifying the principal analyses and
studies supporting the major conclusions and recommendations
in the report; and

iF) be prepared in concise summary form with necessary de-
tailed data and appendices, including tabulations of available
data to indicate the effectiveness of the jarograms and projects
by the sex, race, and 'age of its beneficiaries.

(2)' Repealed.
tie Each evaluation report submitted pursuant to subsection (a)

shall contain (1) a brief description of each contract or grant for
evaluation of any program (whether or not such contract or grant
was made under section 416) any part of the performance of which
occurred dining the preceding year, (2) the eame of the firm ol in-
dividual who lb to carry out the evaluation, and (3) the amount to
be paid under the contract or grant.

1211 Li S (' 122..ci Eihst till August 21, 1971, p I. 93-910. sec 511fitas:Ixt'l, 88 Slat
1.4. amended Nm. I, 197s, Pl. !Ad, 121041, 11,1, 92 Stat 2354, amended Aug

1.. 14171, P I 'a. II. MA 11111. 91 Sia1 112 lel Iective O.( I, 19781. amended Ottuber :I.
19811 P I. 'II. ,r ,Lt 1'911 91 Shit 1197, amehtled (ktuber 19. 1981, P I. 98 511.

WI, 7115, Int Si4i 21118

12, I/1 1* I NMI 117..1. NAN ro .11.11 Aug li, 1979 1' 1. .11, 11.. let 11111 9 1 Nu{ IL:
.1 thuln, 11.1 I Prins
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RENEWAL EVALUATION REPORTS

SEc. 418. (a) In the case of any applicable program for which
(1) the authorization of appropriations expires; or
(2) the time during which payments or grants are to be made

expires;
not later than one year prior to the date of such expiration, the
Assistant Secretary shall submit to the Cemmittee on Education
and Labor of the House of Representatives and the Committee on
Labor and Human Resources of the Senate a comprehery!ve eval-
uation report on such program.

(b) Any comprehensive evaluation report submitted pursuant to
subsection (a) shall contain

(1) a history of the program concerned, including
(A) a history of authorizations of appropriations, budget

requests, appropriations, and expenditures (including,
where applicable, State and local expenditures) for such
programs;

(B) a history of legislative recommendations with respect
to such program made by the President and the disposition
of such recommendations, and

(C) a hlstory of legislative changes made in applicable
statutes with respect to such program;

(2) assuming a continuation of such program, recommenda-
tions for imprwements (including legislative changes and fund-
ing levels) in such program with a view toward achieving the
legislative purposes of such program;

(3) a compilation and summary of ail evaluations of such pro-
gram; and

(4) a recommendation with respect to whether such program
should be continued, and the date of its expiration, and the
reasons for such recommendations.

(20 u "C 1226d1 Enacted August 21, 1974, P.L. 93-380, sec. 506(a13XC), 88 Stat.
564, 565, umended Nov. 1, 1978, Pl. 95-561, sec. 1246(c), 92 Stat 2354; see also gen-
eral reference Oct 17, 1979, P.L 96-88, see. WM, 93 Stat. 677.

EVALUATION BY THE COMPTROLLER GENERAL

SEC. 419. (a) The Comptroller General of the United States shall
review, audit, and evaluate any Federal education program upon
request by a committee of the Congress having jurisdiction of tne
statute authorizing such program or, to the extent personnel are
available, upon request by a member of such committee. Upon such
request, he shall (1) conduct studies of statutes and regulations gov-
erning such program; (2) review the policies and practices of Feder-
al agencies administering such program; (3) review the evaluation
procedures adopted by such agencies carrying out e leh program;
and (4) evaluate particular projects or programs. Tht., .miptroller
General shall compile such data as are necessary to carry out the
preceding functions and shall report to the Congress at such times
as he deems appropriate his findings with respect to such program
and his recommendations for such modifications in vcisting laws,
regulations, procedures and practices as will in his judgment. best
serve to carry out effectively and without duplication the policies
set forth in education legislation relative to such program.

0 e
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(b) In carrying out his responsibilities as provided in subsection
la). the Comptroller General shall give particular attention to the
practice of Federal agencies of contracting with private firms, orga-
nirations, and individuals for the provision of a wide range of stud .ies and services (such as personnel recruitment and training, pro-
gram evaluation, and program administration) with respect to F'ed-
eral education programs, and shall report to the heads of the agen-
cies concerned and to the Congress his findings with respect to the
necessity for such contracts and their effectiveness in serving the
objectives established in education legislation.

(c) In addition to the sums authorized to be appropriated under
section 4001c1), there are authorized to be appropriated such sums
as may be necessary to carry out the purposes of this section.

120 U S C 12271 Enacted June 23, 1972, PI 92-318, sec. 304, 86 Stat. 333.

PROHIBITION AGAINST USE OF APPROPRIATED FUNDS FOR BUSING

SEc 420. No funds appropriated for the purpose of carrying out
any applicable program may be used for the transportation of stu-
dents or teachers (or for the purchase of equipment for such trans-
portation) in order to overcome racial imbalance in any school orschool system, or for the transportation of students or teachers (or
for the purchase of equipment for such transportation) in order tocarry out a plan of racial desegregation of any school or school
system, except for funds appropriated pursuant to title I of the Act
of September 30, 1950 (Public Law 874, 81st Congress), but not in-
cluding any portion of such fundl as are attributable to children
counted under subparagraph (C) of section 3(dX2) or section
403(1)(c) of that Act.

t20 US C. 12281 Enacted August 21, 1914, P.L. 93-380, see. 252, 99 Slat 519

PAhT CGENERAL REQUIREMENTS AND CONDITIONS CONCERNING
THE OPERATION AND ADMINISTRATION OF EDUCAnON PROGRAMS;
GENERAL AUTHORITY OF THE COMMISSIONER OF EDUCATION

APPLICABILITY

SEc 421. provisi.ons of this part (except as otherwise provid-
ed) shall apply to any program for which the Commissioner has ad-
min'strative responsibility, as specified by law or by delegation of
auth)rity pursuant to law.

(zo u SC 1230, Enacted August 21, 1974, P L 93-380, sec 507taL 88 Stut 565,
Jinen led October 12. 1976, P 1 94-482, sec. 404(a), 90 Stet 2230, see also general
refers nco Ott 11. 1979. P L. 96-88, sec. 301, 93 Stat 677

SUBPART 1GENERAL AUTHORMl

ADMINISTRATION OF EDUCATION PROGRAMS

SEC 42IA. (a) The Commissioner is authorized to delegate any of
Ins functions under any applicable program, except the making of
regulations and the approval of State plans, to any officer or eni-
ployee of the .':ffice of Education.

lb) In administering any applicable program, the Commissioner
is authorized to utilize the services and facilities of any agency 01
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the Federal Government and of any other public or nonprofit
agency or institution in accordance with appropriate agreements,
and to pay for such services either in advance or by way of reim-
bursement, as may be agreed upon.

(c)) (1)(A) Except in the case of a law which
(i) authorizes appropriations for carrying out, or controls the

adniinistration of, an applicable program, or
Oil is enacted in express limitation of the provisions of this

paragraph,
no provision of any law shall be construed to authorize the consoli-
dation of any applicable program with any other program. Where
the provisions of law governing the administration of an applicable
program permit the packaging or consolidation of applications for
grants or contracts to attain simplicity or effectiveness of adininis-
tration, nothing in this subparagraph shall be deemed to interfere
with such packaging or consolidation.

(B) No provision of any law which authorizes an appropriation
for carrying out, or controls the administration of, an applicable
program shall be construed to authorize the consolidation of any
such program with any other program unless provision for such a
consolidation is expressly made thereby.

(C) For the purposes of this subsection, the term "consolidation"
means any agreement, arrangement, or the other procedure which
results in

(i) the commingling of funds derived from one appropriation
with those derived from another appropriation,

Iii) the transfer of funds derived from an appropriation to
the use of an activity not authorized by the law authorizing
such appropriation,

WO the use of practices or procedures which have the effect
of requiring, or providing for, the approval of an application
for funds derived from different appropriationa according to
any criteria other than those for which provision is made
(either expressly or implicitly) in the law which authorizes the
appropriation of such funds, or this title, or

(iv) as a matter of policy the making of a grant or contract
involving the use of hinds derived from one appropriation de-
pendent upon the :eceipt of a grant or contract involving the
use of fuods derived from another appropriation.

(2XA) No requirement or condition imposed by a law authorizing
appropriations for carrying out any applicable program, or control-
ling the administration thereof, shall be waived or modified, unless
such a waiver or modification is expressly authorized by such law
or by a provision of thia title or by a law expressly limiting the ap-
plicability of this parag:-.141.

(B) There shall be no limitation on the use of funds appropriated
to carry out any applicable program other than limitations Un-
posed by the law authorizing the appropriation or a law controlling
the administration of such program; nor shall any funds appropri-
ated to carry out an applicable program be allotted, apportioned,

ISek.nuil 310,1 01 I. 92-318 provides as follows
"le The pit_wiemint 01 bee Imo 421(c) of the General Education Provisions Act shall Ite effective

term the date of maiment uf tide Act No provision of any law wlkh is inconsistent with such
aeettusi Mel tthall lw effective 'tor &hen anysuch provision control to the extent of such incon
tauten, y, ujul, 114 1111111 u low Is enacted after the dule of enactment of this Act "
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allocated, or othel wise distributed in any manner or by any
method different from that specified i.a the law authorizing the ap-
propriation.

Cl) No person holding office in the executive branch of the Gov-
erment shall exercise any authority which would authorize or
effect any activity prohibited by paragraph (1) or (2).

141 The transfer of any responsibility, authority, power, duty, or
obligation subject to this title, from the Commissioner to any other
officer in the executive branch of the Government, shall not affect
the applicability of this title with respect to any applicable pro-
gram.

nfl) u s C 12311 Enacted Apol 13, 1970, P1 91-230, sec 401(2)110). 84 Slat 166:
tenumbered Juke 23. 1972 1'1. 92-318, biec 301(aXIL 86 Stat. 321; amended June 23,1972, P I 92-3I14. /46 Stat. 332. 333; heading of sec 421 redesignated June
2.1. 1972. P I. 92-:IIM. bee 3924b1. 86 Stat. 333; redesignated August 21, 1)74, P I. 93-
:180. bee failul, 88 Slut :.55, see alsa general reference Oct. 17, 1979. P L 96-88.
301, 93 Slut 677

COLLECTION AND DISSEMINATION OF INFORMATION

SEC. 422. (a) The Commissioner shell
(1) prepare and disseminate to State and local educational

agencies and institutions information concerning applicable
programs and cooperate with other Federal officials who ad-
minister programs affecting education in disseminating infor-
mation concerning such programs;

(2) inform the public on federally supported education pro-
grams;

l3) collect data and information on applicable programs for
the purpose of obtaining objective measurements of the effec-
tiveness of such programs in achieving their purposes; and

(4) prepare and publish an annual report (to be referred to as
"the fommissioner's annual report") on (A) the condition of
education in the Nation, (8) developments in the administra-
tion, utilization, and impact of applicable programs, (C) results
of investigations and activities by the Office of Education, and
(D) such facts and recommendations as will serve the purpose
for which the Office of Education is established (as set forth in
section 403 of this Asa

On The Commissioner's annual report shall be submitted to the
Congress not later than June 30 of each calendar year. The Com-
(nthhioner's annual report shall be made available to State and
local educatimial agencies and other appropriate agencies and insti-
tutions and to the general public.

lc) The Commissioner is authorized to enter into contracts with
public or private agencies, organizations, groups, or individuals to
carry out the provisions of this section.

u S C 12:110 Eadaed April LI, 1970, P t. 91-230. sec 46 ttaX Stat 166,
renumbered June 1072, P I. 92-318. aCC :MI milli. 86 Slat :126, amended June 23.
1972, pl. 92 3111, bet: alittbelslit. 86 Stat 3:11, amended OLtober 13, 1976, P 1 91-
02. MI` 409161, 911 Stal 2233, see also general reference Oct 17, 1979. P 96-118,
sec .101. 93 Stut 1,77

CATA OF FEDERAL EDUCATION ASSISTANCE PROGRAMS

SEC 423 The Commissioner shall prepare and make available in
such form at; he dims appropriate a catalog of all Federal educe-

2 F:$ 9
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lion assistance programs whether or not such programs are admin-
istered by him. The catalog shall

(1) identify each such program, and include the name of the
program, the authorizing statute, the specific Federal adinii.ist-ering officials, and a brief description of such program;

(2) set forth the availability of benefits and eligibility restric-tions in each such program;
(3) set forth the budget requests for each such program, past

appropriations, obligations Incurred, and pertinent financial
information indicating (A) the size of each such program for se-lected fiscal years, and (B) any funds remaining available;

(4) set forth the prerequisites, including the cost to the recip-
ient of receiving assistance under each such program, and any
duties required of the recipient after receiving benefits;

(51 identify appropriate officials, in Washington, District of
Columbia, as well as in each State and locality (if applicable),
to whom application or reference for information for each such
program may be made;

((1) set forth the application proceduree;
(7) contain a detailed index designed to assiat the potential

beneficiary in identifying all education assistance programs re-lated to a particular need or category of potential beneficiaries;
(8) contain such other program information and data as tl.eCommissioner deems necessary or desirable in order to assist

the potential progra... beneficiary to understand and take ad-
vantage of each Federal education assistance program; and

(9) be transmitted to Congress with the C,ommissioner'sannual report.
120 U SC 12:11b1 Enacted April 13, 19'10, P.L. 91-230, sec. 4011aX101. 84 Slut 167,renumbered June 23, 1972, P L. 92-318, sec. 301(aX1), 86 Stat 326. see also generalrefereme (kt 17, 1979, P1 96-88, sec. 301, 93 Stat. 677.

COMPILATION OF ASSISTED INNOVATIVE PROJECTS

Scc 424. The Assistant Secretary shall publish annually a compi-lation of all innovative projects assisted under programs adminis-tered in the Education Division, including title Ill and part C oftitle IV of the Elementary and Secondary Education Act of 1965, in
any year funds are used to carry out such programs. Such compila-tion shall be indexed according to subject, descriptive terms, andlocations.

(20 U SC 12316-11 Enacted August 21, 197., P.L 93-380, sec 508(u), 88 Stet 565.
566, sze also general reference Oct. 17, 1979, P L. 96-88, sec 301, 93 Slat 677

REVIEW OF APPLICATIONS

SEC. 425 (a) In the case of any applicable program under which
financial assistance is provided to (or through) a State educationa !
agency to be expended in accordance with a State plan approved by
the Commissioner, and in the case of the program provided for intitle I of the Elementary and Secondary Education Act of 1965, anyapplicant or recipient aggrieved by the final action of the State
educational agency, and alleging a violation nf State or Federal
hiw, rules, regulations, or guidelines govern..-.; the applicable pro-
gram, in (1) disapproving or failing to appro its application or

ogram in whole or part, (2) failing to provide funds in amounts in

30(1
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accord with the requirements of laws and regulations, (3) ordering,in accordance with a final State audit resolution determination,
the repayment of misspent or misapplied Federal funds, or (4) ter-minating further assistance for an approved program, may withinthirty days request a hearing. Within thirty days after it receivessuch a request, the State educational agency shall hold a hearingon the record and shall review such final action. No later than tendays after the hearing the State educational agency shall issue itswritten ruling, including reasons therefor. If it determines suchfinal action was contrary to Federal or State law, or the rules, reg-ulations, and guidelines, governing such applicable program it shallrescind such final action.

(b) Any applicant or recipient aggrieved by the failure of a Stateeducational agency to rescind its final action after a review undersuch subsection (a) may appeal such action to the Commissioner.
An appeal under this subsection may be taken only if notice ofsuch appeal is filed with the Commisaioner within twenty daysafter the applicant or recipient has been notified by the State edu-cational agency of the results of its review under subsection (a). if,on such appeal, the Commissioner determines the final action ofthe State educational agency was contrary to Federal law, or therules, regulations, and guidelines governing the applicable pro-gram, he shall issue an crder to the State educational agency pre-scribing appropriate action to be taken by such agency. On suchappeal, findings of fact of the State educational agency, if support-ed by substantial evidence! shall be final. The Commissioner may
also issue such interim orders to State educational agencies as hemay deem necesaary and appropriate pending appeal or review.(c) Each State educational agency shall make available at reason-able times and places to each applicant or recipient under a pro-gram to which this section applies all records of such agency per-taining to any review or appeal such applicant or recipient is con-ducting under this section, including records of other applicants.(d) If any State educational agency fails or refuses to complywith any provision of this section, or with any order of the Com-
missioner under subsection (b), the Commissioner shall forthwith
terminate all assistance to the State educational agency under theapplicable program affected.

120 U S C 1231b-2) Enacted August 21, 1974, P L. 93-380, sec. 50&al, 68 Stet 566,see also general reference Oct. 17, 1979, PL. 96-88, sec. 301, 93 Stat 677.

TECHNICAL ASSISTANCE

SEC 426 la) For the purpose of carrying out more effectively Fed-eral education programs, the Commissioner is authorized, upon re-quest, to provide advice, counsel, and tecanical assistance to Stateeducational agencies, institutions of higher education, and, withthe approval of the appropriate State educational agency, elemen-tary and secondary schools
(1) in determining benefits available to them under Federal

law;
(2) in preparing applications for, and meeting requirementsof applicable programs;
(3) in order to enhance the quality, inert. -e the depth, or

broaden the scope of a,:ivities under applicable programs; and
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(4) in order to encourage simplification of applications, re-
ports, evaluations, and other administrative procedures.

(b) The Commissioner shall permit local educational agencies to
use organized and systematic approaches in determining cost allo-
cation, collection, measurement, and reporting under any applica-
ble program, if he determines (1) that the use of such approaches
will not in any manner lessen the effectiveness and impact of such
program in achieving purposes for which it is intended, (2) that the
agency will use such procedures as will insure adequate evaluation
of each of the programs involved, and (3) that such approaches are
consistent with criteria prescribed by the Comptroller General of
the United States for the purposes of audit. For the purpose of this
subsection a cost is allocable to a particular cost objective to the
extent of relative benefits received by such objective.

(c) In awarding contracts and grants for the development of cur-
ricula or instructional materials, the Commissioner and the Direc-
tor of the National Institute of Education shall

(1) encourage applicants to assure that suca curdcula or in-
structional materials will he developed in a manner conducive
to dissemination through continuing consuaations with pub-
lishers, personnel of State and local educational agencies,
teachers, administrators, community representatives, and
other individuals experienced in such dissemination;

(2) permit applicants to include provision for reasonable con-
sultation fees or planning costs; and

(3) insure that grants to public agencies and nonprofit pri-
vate organizations and contracts with public agencies and
private organizations for publication and dissemination of cur-
ricula or instructional materials, or both, are awarded competi-
tively to such agencies and organizations which provide assur-
ances that the curricula and instructional materials will reach
the target populations for which they were developed.

(d) The Commissioner's annual report shall contain a statement
of the Commissioner's activities under this section.

120 U SC 12310 Enacted Aprd 13, 1970, P.L. 91-230, sec. 401(aX10), 84 Stat 167;
renumbered June 23, 1972, P.L 92418, sec. &MOM 86 Stat. 326; redesignated
Aug. n 21, 1974, P L 93-380, sec. 508110, 88 Stat. 565; amended Nov. 1, 1978, P 1. '15-
NI, sec 12 Of. 92 Stat 2354, 2355; see also general reference Oct. 17, 1979, P L. 96-
88, sec 301, 93 Stat. 677.

EQUALIZATION ASSISTANCE

SEC. 426A. (a) The Commissioner is authorized from the sums ap-
propriated pursuant to subsection (d) to make grants to States to
assist in developing and implementing plans to revise their systems
of financing elementary and aecondary education in order to
achieve a greater equalization of resources among school districts.
Any State desiring to receive such a grant shall (1) submit an ap-
piication approved by the State legislature for such funds, (2) pro-
vide that S'tate funds will match the Federal funds on a dollar for
dollar basis, and (3) sly w how these efforts build upon the knowl-
edge gained through the plans developed pursuant to section 842 of
the Education Amendments of 1974.

(b) The Comniissioner is authorized, from sums appropriated pur-
suant to subsection 1d), (I) to develop and disseminate models and
materials usef.d to the States in planning and implementing revi-
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sions of their scLool financing systems, and (2) to establish tempo-rary national and regional training centers to assist those involvedin school finance in providing the level of expertise needed by theStates in revising their financing systems.
(c) The Commissioner shall (1) designate a unit within the Officeof Education to serve as a national dissemination center for infor-mation on the States' efforts to achieve a greater equalization ofresources for elementary and secondary education, and (2) developan analysis of what I as been learned through the use of fundsavailable under sectioit 842 of' the Education Amendments of 1974and disseminate the results of this analysis.
Id) There are hereby authorized to be appropriated $4,000,000 foreach of the fiscal years ending prior to September 30, 1983, for thepurposes of this section.

120 U SC 123 Ic-11 Enacted Nov. 1. 1078, P.L. 95-661, sec. 1292, 92 Stat. 2334; seealso general reference Oct. 12, twie. PL. es-ga, sec. 301,93 Stat. 677.

PARENTAL INVOLVEMENT AND DISSEMINATION

SEC. 427. In the case of any applicable program in which theCommissioner determines that plarental participation at the Stateor local level would increase the effectiveness of the program inachieving its purposes, he shall promulgate regulations with re-spect to such program setting forth criteria designed to encouragesuch participation. If the oram for which such determinationprovides for payments to educational agencies, applicationsfor such payments shall
(1) set forth such policies and procedures as will ensure thatprograms and projects assisted under the application havebeen planned and developed, and will be operated, in consulta-tion with, and with the mvolvement of parents of, the childrento be served by such programs and projects;(2) be submitted with assurance that such parents have hadan opportunity to present their views with respect to the appli-cation; and
(3) set forth policies and procedures for adequate dissemina-tion of program plans and evaluations to such parents and thepublic

120 U S C 1231d1 Enamed Ajril 13. 1970, P I.. 91-230, sec. 4011111040, 84 Stat. 168:renumbered June 23, 1972, PL. 92-319, sec 301(011). 86 Stat 326; redesignatedAugust 21, 197= . P L 93-380, sec. 508(a), 88 Stat. 565;
see also general reference Oct17, 1979. P L 96-88. sec 301, 93 Stat. 677.

USE OF FUNDS WITHHELD FOR FAILURE TO COMPLY WITH OTHER
PROVIsIONS OF FEDERAL LAW

SEc 428. At any time that the Commissioner establishes an enti-tlement, or makes an allotment, or reallotment to any State, nodesany applicable program, he shall reduce such entitlement, allot-ment, or reallotinent by such amount SS he determines it wouldhave been reduced, had the data on which the entitlement, allot-ment, or reallotment is based excluded all data relating to localeducational agencies of the State which on the date of the Commis-sioner's action are ineligible to receive the Federal financial assist-ance involved because of a failure to comply with title VI of theCivil Rights Art of 1964 Any appropriated funds which will not be
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paid to a State as a result of the preceding sentence may be usedby the Commissioner for grants to local educational agencies ofthat State in accordance with section 405 of the Civil Rights Act of1964.

f20 U SC 1231e1 Enacted April 13, 1970, P L. 91-230, sec 41311a810), 84 Stut 168,renumber.xl June 23. 1972, P 1.. 92-318, sec. 301(01), 86 Stat. 326; redesignatedAugust 21, 1974, P.1.. 93-380. sec 5081aL 88 Stat. 665; see also general reference Oct17, 1979, P L. 16-88, sec. 301, 93 Stat. 677.

AUTHORIZATION TO FURNISH INFORMATION

SEC. 429. The Commissioner is authorized to transfer transcriptsor copies of other records of the Office of Education to State andlocal officials, public and private organizations, and individuals.129 1.1SC 12310 Enacted April 13, 1970, P.L. 91-230, sec. 40HaKI111, 84 Stut 168,renumbered June 23, 1972. PI. 92-318, sec. 30liax I), 86 Stat. 3°6, amended August21, 1974. 1' L 93-380. see. 511(lid. 138 Stat. 558: redesignated Aug .st 21, 1974, 1'1. 93-380. sec. 54.18tut 88 Slat 565; see also general ri ference Oct. 17, 1979, P L. 96-88. sec:101, 93 Stat 677.

SUBPART 2AutsimsrasTmti: REcatossistrers AND LIMITATIONS

APPLICATIONS

Sec. 430. (a) Notwithstanding any other provision of law, unlessexpressly in limitation of the provisions of this section, the Com-missioner is authorized to provide for the submission of applica-tions for assistance effective for three fiscal years under any appli-cable program with whatever amendments to such applicationsbeing required as the Commissioner determines essential.(b) The Commissioner shall, insofar as is practicable, establishuniform dates during the year for the submission of applicationsunder all applicable programa and for the approval of such applica-tions.
(c) The Commissioner shall, insofar as is practicable, develop andrequire the use of

t 1) a common application for grants to local educationalag-- :ies in applicable programs aolministered by State educa-tional agencies in which the funds are distributed to such lqcalagencies pursuant to some objective formula, and P...; eh applica-tion shall be used as the single application for as many ofthese programs as is practicable;
(2) a common application for grants to local educationalagencies ill applicab!e programs administered by State educa-tional agencies in which the funds are distributed to such localagencies on a competitive or discretionary basis, and such ap-plication shall be used as the single application for as many ofsuch programs as is practicable; and
(3) a common application for grants to local educationalag, Ws in applicable programs which are directly adminis-tend by the Commissioner, and such application shall be usedas the single application for as many of these programs as ispracticable.

izo 11 se 1231g1 Enucted Nuv 1, 197%. 1' I.9.'-561, bee 1213, 92 Stat 2312. seerelei cute (kt 17, 1979.1'1. 96-88 ete 301. 93 Slut 677
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REGULATIONS: REQUIREMENTS ANC ENFORCEMENT

SEC 431 (a.XD For the purpose of this section, the term "reu1a-
(ion" means any rules, regulations, guidelines, interpret'dions,
orders, or requirements of general applicability prescribed by the
Commissioner.

(2) Regulations issued by the Department of 11ea lth, Education,
and Welfare or the Office of Education, or by any official of such
agencies, in connection with, or affecting, the administration of any
applicable program shall contain immediately following each sub-
stantive provision of such regulation,, citations to the paiticular
section or sections of statutory law or other legal authority upon
which such provision is based.

(bX1) No proposed regulation prescribed for the administration of
any applicable program may take effect until thirty days after it is
published in the Federal Register.

t2XA) During the thirty-day period prior to the date upon which
such regulation is to be effective, the Commissioner shall, in ac-
cordance with the provisions of section 553, of title 5, United States
Code, offer any interested party an opportunity to make comment
upon, and tak.e exception to, such standard, rule, regulation, or
general requirement and shall reconsider anY such standard, rule,
regulation, or general requirement upon which comment is made
or to which exception is taken.

(13) If the Commissioner determines that the thirty-day require-
ment in paragraph (Id will cause undue delay in the implementa-
tion of a regulation, thereby causing extreme hardship for the in-
tended beneficiaries of an applicable program, he shall notify the
Committee on Education and Labor of the House of Representa-
tives and the Committee on Labor and Human Resources of the
Senate. If neither committee disagrees with the determination of
the Commissioner within 10 days after such notice, the Commis-
sioner may waive such requirement with respect to such regula-
tion.

tcl All such regulations shall be uniformly applied and enforced
throughout the fifty States.

(dx11 Concurrently with the publication in the Federal Register
of any final regulation (except expected family contribution sched-
ule and any amendments thereto promulgated pursuant to sec-
tions 42fitaX2) (D) and (E) and 982(a) (I) and (2) of the Higher Edu-
cation Act of 1965) of general applicability as required in subsec-
tion (b) of this section, such final regulation shall be transmitted to
the Speaker of the Ilouse of Representatives and the President of
the Senate Such final regulation shall become effective not less
than forty-five days after such transmission unless the Congress
shall, by concurrent resolution, find that the final regulation is in-
consistent with the Act from which it derives its authority, and dis-
approve such final regulation in whole or in part. Failure of the
Congress to adopt such a concurrent resolution with respect to any
such final regulation prescribed under any such Act, shall not rep.
resent, with respect to such final regulation, an approval or finding
01 consistency with the Act from which it derives its authority for
any purpose, nor shall such failme to adopt a concurrent resolu
lion be construed as evidence of an approval or finding of consist.
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ency necessary to establish a prima facie case, or an inkrence or
presumption, in any judicial proceeding.

(2) The forty-five day period specified in paragraph (1) shall be
deemed to run without interruption except during perimis when
either House is in adjournment sine die, in adjournment subject to
the call of the Chair, or in adjournment to a day certain for a
period of more than four consecutive days. In any such period of
adjournment, the forty-five days shall continue to run, but if such
period of adjournment is thirty calendar days, or less, the forty-five
day period shall not be deemed to have elapsed earlier than ten
days after the end of such adjournment. In any period of adjourn-
ment which lasts more than thirty days, the forty-five day period
shall be deemed to have elapsed after thirty calendar days has
elapsed, unless, during those thirty calendar days, either the Com-
mittee on Education an I..sbor of the House of ftepresentatives, or
the Committee on Labor and Human Resources of the Senate, or
both, shall have directed its chairman, in accordance with said
committee's rules, and the rules of that House, to transmit to the
appropriate department or agency head a formal statement of ob-
jection to the final regulation. Such letter shall suspend the effec-
tive date of the final regulation until not less then twenty days
after the end of such adjournment., during which the Congress may
enact the concurrent resolution provided for in this subsection. In
no event shall the final regulation go into effect until the forty-five
day period shall have elapsed, as provided for in this subsection, for
both Houses of the Congress.1

le) Whenever a concurrent resolution of disapproval is enacted by
the Congress under the provisions of this section, the agency which
issued such regulation may thereafter issue a modified regulation
to govern the same or substantially identical circumstances, but
shall, in publishing such modification in the Federal Register and
submitting it to the Speaker of the House of Representatives and
the President of the Senate, indicate how the modification differs
from the final regulation earlier disapproved, and how the agency
believes the modification dispo..es of the findings by the Congress
in the concurrent resolution of disapproval.

(1) For the purposes of subsections (d) and (e) of -his section, ac-
tivities under sections 404, 905, and 906 of this title, and under title
IX of the Education Amendments of 1972 shall be deemed to be ap-
placable programs.

4;1 Not later than sixty days after the enactment of any prrt of
any Act affecting the aLministration of any applicable program,
the Conanaissomer skill submit to the Committee on Education and
Labor 01 the I loitm of Representatives and the Committee on Labor
and Human Resoura:es of the Senate a schedule in accordance with
which the Commissioner has planned to promulgate final regula-
tions iniplNlienting such Act or part of such Act. Such schedule.
shall provide that all such final regulations shall be promulgated
within one hundred :and eighty days after the submission of such
schedule Except as is provided in the following sentence, all such
final tegulatIons shall be promulgated in accordance with such

' tool hi I l' I I I I. tutu Igl'11CY T1L111111.11 Nov11,10114 At It providi that
11/1 111111 1111 .11 Ill, III i iii, 1;1.11Vt111 E11111.11 Puts/atom Act shall not ul* s.ote to

d.
I.,1,1"11, dim A%

I.Iv I au AI. 111o1111 1/1 U3:0411111, 1.,111.1) hy the Optimum r of PAWL Winn to implement the
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schedule. If the ('ommissioner finds that, due to circumstances un-
fineseen at the time of the submission of any such schedule, he
cannot comply with a schedule submitted pursuant to this subsec-
tion, he shall notify such committees of such findings and submit a
new schedule If both such committees notify the Commissioner of
their approval of such new schedule, such final regulations shall be
promuIgated in accordance with such new schedule.

(20 U S C 12.12i Enatted April 13, 1970. P L 91-230. sec. 401(aX10). 84 Stat 169;
renumbered June 23. 1972. P L. 92-318, sec Mal), 86 Stat 326; amended August
21. 1974. p 1. 93-386, bec 509(al, 88 Stat 566, 568, amended November 29, 1975. P L
9) 142, hee 7. 89 Stat 796. amended October 12. 1976. P L. 94-482, sec. 405, 90 Stat
2. II. amended Oet 3, 1980, Pt. 96474, sec 1302, 94 Stat. 1497; ar.ended August
13. 1981. f' 1. 97 -35. hec 5331aX3/, 95 Stat 453; see ulso general reference Oct 17.
1979, P L 96-88. sec 301, 93 Stat. 677.

MAINTENANCE OF IMPORT DETERMINATION

SEC 431A (Repealed by P.L 98- 511, sec. 109, 98 Stat. .1

PROHIBITION AGAINST FEDERAL CONTROL O' EDUCATION

Sec 432. No provision of any applicable program shall be con-
strued to authorize any department, agency, officer, or employee of
the United States to exercise any direction, supervision, or control
over the curriculum, program of instruction, administration, or
personnel of any educational institution, school, or school system,
or over the selection of library resources, textbooks, or other print-
ed or published instructional materials by any educational institu-
tion or school system, or to require the assignment or transporta-
tion of students or teachers in order to overcome racial imbalance.

(20 U S C 1232a) Enacted April 13, 1970. P L 91-230, sec 401(at 10). 84 Stat 169,
re numbered Juke 23. 1972. P L 92-318, sec 301(uX1). 86 Stat 326, amended June 23.
14(2 P I. 92-318, sec 7171b). l36 Stat. 369, amended October 12, 1976, P L. 94-482,

set 111111o. 'JO Stat 2230

LABOR STANDARDS

Si.c 433 Except for emergency relief under section 7 of the Act
of September 30, 1950 (Public Law 874, Eighty-first Congress), all
laborers and mechanics employed by contractors or subcontractors
on all construction and minor remodeling projects assisted under
any applicable program shall be paid wages at rates not less than
those prevailing on similar construction and minor remodeling in
the locality as determined by the Secretary of Labor in accordance
with the Davis-Bacon Act, as amended (40 U.S.C. 276a-275a-5)
The Secretary of Labor shall have, with respect to the labor stand-
ards speufied in this section, the authority and f nctions set forth
in Ileorganiintion Plan Numbered 14 of 1950 and section 2 of the
Act of June 13, 1934, as amended (40 U.S.C. 276c)

oi LI S Ulu Enacted April 13. 1970. P I. 91-230. sec 4Oliut 10t, 84 Stat 169,
renumbrrtAl .1,1111. 21. 1972, P L 92-318, sec 30ItaX 11, 86 Stat 326
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Subpart 3Administration of Education Programs and Projects by
States and Local Educational Agencies

STATE EDUCATIONAL AGENCY MONITORING AND ENFORCEMENT

SEC. 434. (a) In the case of any applicable program in which Fed-
eral funds are made available to local agencies in a State through
or under the supervision of a State board or agency, the Commis-
sioner may require the State to submit a plan for monitoring com-
pliance by local agencies with Federal requirements under such
program and for enforcement by the State of such zequirements.
'The Commissioner may require such plan ta provide

(1) for periodic visits by State personnel of programs admin-
istered by local agencies to determine whether such programs
are being conducted in accordance with such requirements;

(2) for periodic audits of expenditures under such programs
by auditors of the State or other auditors not. under the con-
trol, direction, or supervision of the local educational agency;
and

(3) that the State investigate and resolve all complaints re-
ceived by the State, or referred, to the State by the Commis-
sioner relating to the administration of such programs.

(b) In order to enforce the Federal requirements under any appli-
cable program the State may

(1) withhold approval, in whole or in part, of the application
of a local agency for funds under the program until the State
is satisfied that such requirements will be met; except that the
State shall not finalfy disapprove such an application unless
the State provides the local agency an opportunity for a hear-
ing before an impartial hearing officer and such officer deter-
mines that there has been a substantial failure by the local
agency to comply with any of such requi.ements;

(2) suspend payments to any local agency, in whole or in
part, under the program if the State has reason to believe that
the local agency has failed substantially to comply with any of
such requirements, except that (A) the State shall not suspend
such payments until fifteen days after the State provides the
local agency an opportunity to show cause why such action
should not be taken and (B) no such suspension shall continue
in effect longer than sixty days unless the State within such
period provides the notice for a hearing required under para-
graph (3) of this subsection;

(3) withhold payments, in whole or in part, under any such
program if the State finds, after reasonable notice and opportu-
nity for a hearing before an impartial hearing officer, that the
local agency has failed substantially to comply with any of
such requirements.

Any withholding of payments under paragraph (3) of this subsec-
tion shall continue until the State is satisfied that there is no
longer a failure to comply substantially with any of such require-
ments

120 11 S C 1232c1 Enacted Apr 13, 1970, P L 91-230. sec. 401(a), 84 Stat 169; re-
designated June 23, 1972, P I. 92-318, secs 3011aX IL 501, 86 Slut 326, 345, amended
Aug 21. 1971, l' I. 93-380, sec 510, 88 Stat 568, 571, amended Oct 12, 1976, P I.
91 182, sec 50111e1), 91) Slat 2237; redesignated and amended Nov 1, 1978, P 1. 95-

leteS
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561, bet: 1231(as31. 1E2 Stut 2342, 2343, see also general reference Oct. 17. 1979, P L96-148, see 301, 93 Stat 677

SINGLE STATE APPLICATION

Sec. 435. (a) In the case of any State which applies, contracts, orsubmits a plan, for participation in any applicable program in
which Federal funds are made available for assistance to local edu-
cational agencies through, or under the supervision of, the State
educational 4genCy Of that State, such State shall submit (subject,
in the case of programs under titles I and IV of the Elementary
and Secondary Education Act of 1965, to the provisions of title V of
such Act) to the Commissioner a general application containing the
assurances set forth in subsection (b). Such application may be sub-
mitted jointly for all programs covered by the application, or it
may be submitted separately for each such program or for groups
of programs. Each application submitted under this section must be
approved by each official, agency, board, or other entity within the
State which, under State law, is primarily responsible for supervi-
sion of the activities conducted under each program covered by the
application.

(13) An application submitted under subsection (a) shall set forth
assurances, satisfactory to the Commissioner-

0) that each program will be administered in accordance
with all applicable statutes, regulations, program plans, and
applicat ions;

12) that the control of funds provided under each program
and title to property acquired with program funds will be in a
public agency, or in a nonprofit private agency, institution, or
organization if the statute authorizing the program provides
for grants to such entities, and that the public agency or non-
profit private agency, institution, or organization will adminis-
ter such funds and property;

(3) that the State will adopt and use proper methods of ad-
ministering each applicable program, including

(A) monitannv of agencies, institutions, and organiza-
tions responsible for carrying out each program, and the
enforcement of any obligations imposed on those ageazies,
institutions, and organizations under law,

(B) providing technical assistance, where necessary, to
such agencies, institutions, and organizations,

(C) encouraging the adoption of promising or innovative
educational techniques by such agencies, institutions, and
organizations,

(D) the dissemination throughout the State of informa-
tion on program requirements and successful practices,
and

(E) the correction of deficiencies in program operations
that are identified through monitoring or evaluation;

14) that the State will evaluate the effectiveness of covered
programs in meeting thek statutory objectives, at such inter-
vals (not less often than once every three years) and in accord-
ance with such procedures as the Commissioner may prescribe
by regulation, and that the State will cooperate in carrying out
any evaluation of each program conducted by or for the Secre-
tary or other Federal official;
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(5) that the State will use fiscal control and fund accounting
procedures that will ensure proper disbursement of, and ac-
counting for, Federal funds paid to the State under each pro-
grmn;

16) that the State will make reports to the Commissioner (in-
eluding reports on the results of evaluations required under
paragraph 14)) as may reasonably be necessary to enable the
Commissioner to perform his duties under each program, and
that the State will maintain such records, in accordance with
the requirements of section 937 of this Act, and afford access to
the records as the Commissioner may find necessary to carry
out his duties;

17) that the State will provide reasonable opportunities for
the participation by local agencies, representatives of the class
of individuals affected by each program and other interested
institutions, organizations, and individuals in the planning for
and operation of each program, including the following:

(A) the State will consult with relevant advisory commit-
tees, local agencies, interest groups, and experienced pro-
fessionals in the development of program plans required
by statute;

(B) the State will publish each proposed plan, in a
manner that will ensure circulation throughout the State,
at least sixty days prior to the date on which the plan is
submitted to the Commissioner or on which the plan be-
comes effective, whichever occurs earlier, with an opportu-
nity for public comments on such plan to be accepted for
at least thirty days;

(C) the State will hold public hearings on the proposed
plans if required by the Commissioner by regulation; and

(D) the State will provide an opportunity for interested
agencies, organizations, and individuals to suggest im-
provements in the administration of the program and to
allege that there has been a failure by any entity to
comply with applicable statutes and regulations; Lied

(8) that none of the funds expended under any applicable
program will be used to acquire equipment (including comput-
er software) in any instance in which such acquisition results
in a direct financial benefit to any organization representing
the interests of the purchasing entity or its employees or any
affiliate of such an organization.

1c) Each general application submitted under this section shall
remain in effect for the duration of any program it covers. The
Commissioner shall not require the resubmission or amendment of
that application unless required by changes in Federal or State law
or by uther significant changes in the circumstances affecting an
assurance ici that application.

t20 II SC 1232d1 Enacted Nov I. 1978, PI 95-561, sec 12:11(0131, 92 Slut 2343-
2315 dormer ht.c 4:15 redetognated as ti e C 4151 See also general reference Ocl 17.
1979, P I. ;16 HH, ec 301, 93 Slat 677; amended (kt. 19, 1984, P L 98-511, sec

71161u1. 9 3 Slid 2406

SINGLE LOCAL EDUCATIONAL. AGENCY APP1.ICATION

Six. Each local educational agency which participates in
an applicable program under which Federal funds are made avail-
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able to such agency through a State agency or board shall submitto such agency or board a general application containing the assur-ances set forth in subsection (b). That application shaft cover theparticipation by that local education agency in all such programs.(b) rile general application submitted by a local educationalagency under subsection (a) shall set forth assurances(1) that the local educational agency will administer eachprogram covered by the application in Pccordance with all ap-plicable statutes, regulations, program plans, and applications;(2) that the control of funds provided to the local educationalagency under each program and title to property acquired withthose funds, will be in a public agency and that a publicagency will administer those fundsimd property;(3) that the local educational aaency will nse fiscal controland fund accounting procedures that will ensure proper dis-bursement of, and accounting for, Federal funds paid to thatagency under each program;
(4) that the local educational agency will make reports to theState agency or board and to the Commissioner as may reason-ably be necessary to enable the State agency or board and theCommissioner to perform their duties and that the local educa-tional agency will maintain such records, Including the recordsrequired under section 437, and provide access to those records,as the State agency or board or the Commissioner deem neces-sary to perform their duties;(5) that the local educational agency will provide reasonableopportunities for the participation by teaalers, parents, andother interested agencies, organizations, and individuals in theplanning for and operation of each program;(6) that any application, evaluation, periodic program plan orreport relating to each program will he made readily availableto parents and other members of the general public;(7) that in the case of any project involving construction(A) the project is not inconsistent with overall Stateplans for the 'onatruction of school facilities, and(B) in developing plans for construction, due consider-ation will be given to excellence of architecture and designand to compliance with standards prescribed by the Secre-tary under section 604 of the Rehabilitation Act 'of 1973 inorder to ensure that facilities constructed with the use ofFederal funds are accessible to and usable by handicappedindividuals;

(8) that the local educational agency has adopted effectiveprocedures for acquiring and disseminating to teachers and ad-ministrators participating in each program significant informa-tion from educational research, demonstrations, and similarprojects, and for adopting, where appropriate, promising educa-tional practices developed through such projects; and(9) that none of the funds expended under any applicableprogram will be used to acquire equipment (including comput-er software) in any instance in whicla such acquisition resultsin a direct financial benefit to any organization representingthe interests of the purchasing entity or its employees or anyaffiliate of such an organization.
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(c) A general application submitted under this section shallremain in effect for the duration of the programs it covers. TheState agencies or boards administering the programs covered by
the application shall not require the submission or amendment of
such application unless required by changes in Federal or Statelaw or by other significant change in the circumstances affecting
an assurance in such application.

120 tI SC 1232e1 Enacted Apr 13, 1970, P 1... 91-230, sec. 401101101, 84 Stat 110,redesignated June 23, 1912, P 1.. 92-318. sec. 30111011), 86 Stat 326; amended Nov I.1978, P I. 95416 L sec. 12311031, 92 Stat. 2345, 2346; amended Oct. 17, 1919, 1' L 96-88, sec 301, 93 Stat 677; amended Oct. 19, 1984, P.L. 98-611, sec. 706(b), 98 Stat 2401.

Subpart 4Records; Privacy; Limitation on Withholding Federal
Funds

RE.CORDS

SEC. 437. (a) Each recipient of Teederal funds under any applica-ble program through any grant, subgrant, contract, subcontract,loan, or other arrangement (other than procurement contracts
awarded by an administrative head of an educational agency) shall
keep records which fully disclose the amount and disposition by therecipient of those funds, the total cost of the activity for which the
funds are used, the share of that cost provided from other sources,and such other records as will facilitate an effective audit. 'Ishe re-cipient shall maintain such records for five years after the comple-
tion of the activity for which the funds are used.

(b) The Secretary and the Comptroller General of the UnitedStates, or any of their duly authorized representatives, shall have
access, for the purpose of audit examination, to any records of arecipient which may be related, or pertinent to, the grants, sub-
grants, contracts, subcontracts, loans, or other arrangements to
which reference is made in subsection (a), or which may relate tothe compliance of the recipient with any requirement of an appli-cable program.

120 U S C 12:126 Enacted Nov. I, 1978, PI, 95-561, sec. 123110, 92 Stat 2346flamer sec 4:17 redesignated as sec. 406M

PROTECTION OF THE RIGHTS AND PRIVACY OF PARENTS AND STUDENTS

SEe 438 (all I KA) No funds shall be made available under any ap-plicable proll. to any educational agency or institution whichhas a policy 0: denying, or which effectively prevents, the parentsof students who are or have been in attendance at a school of such
agency or at such institution, as the case may be, the right to in-
apect and review the educational records of their children. If any
material or document in the education record of a student includes
information on mole than one student, the parents of one of such
students shall have the right to inspect and review only such partof such material or document as relates to such stuaent or to beinformed of the specific information contained in such part of suchmaterial Each educational agency or institution shall establish ap-
propriate procedures for the granting of a request by parents for
acceas to the education records of their children within a reusona-

hi, M.( son mo bv cited ea the "Family Educational INtas snd Privacy Act of 1914

1
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ble period of time, but in no case more than forty-five days after
the request has been made.

(B) The first sentence of subparagraph (A) shall not operate tomake available to students in institutions of postsecondary educa-tion the following materials:
(i) financial records of the parents of the student or any in-formation contained therein;
(ii) confidential letters and statements of recommendation,

which were placed in the education records prior to January 1,1975, if such letters or statements are not used for purposesother than those for which they were specifically intended;
(iii) if the student has signed a wriver of the student's rightof access under this subsection in accordance with subpara-graph (C), confidential recommendations

(1) respecting admission to any educational agency or in-stitution,
(11) respecting an application for employment, and
(111) respecting the receipt of an honor or honorary rec-ognition.

(C) A student or a person applying for admission may waive hisright of access to confidential statements described in clause (iii) ofsulaparagraph (B), except that such waiver shall apply to recom-mendations only if (I) the student is, upon request, notified of thenames of all persons making confidential recommendations and (ii)such recommendations are used solely for the purposes for which
they were specifically intended. Such weilvers may not be requiredas a condition for admission to, receipt of financial aid from, or re-ceipt of any other services or benefits from such agency or institu-tion.

f2t No funds shall be made available under any applicable pro-gram to any educational agency or institution unless the parents ofstudents who are or have been in attendance at a school of suchagency or at such institution are provided an opportunity for ahearing by such agency or institution, in accordance with regula-tions af the Secretary, to challenge the content of such student'seducational records, in order to insure that the records are not in-accurate, misleading, or othe-wise in violation of the privacy orother rights of students, and to provide an opportunity for the cor-rection or deletion of any Such inaccurate, misleading, or otherwiseinappropriate data contained therein and to insert into suchrecords a written explanation of the parents respecting the contentof such records.
(3) For the purposes of this section the term "educational agencyor institution means any public ol private agency or institutionwhich is the recipient of funds under any applicable program.14) (A) For the purposes of this section, the term "education

records" means, except as may be provided other.vise in subpara-graph (B), those records, files, documents, and other materials,which
(i) contain information directly related to a student; and
(11) are maintained by an educational agency or institution,or by a person acting for such agency or institution.thi The term "education records" does not include
d) recotds of instructional, supervisory, and administrativepersonnel and educational personnel ancillary thereto which
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are in the sole possession of the maker thereof and which are
not accessible or revealed to any other person except a substi-
tute;

(ii) if the personnel of a law enforcement unit do not have
access to education records uncle:. subsection (b)(1), the records
and documents of such law enfoicement unit which (I), ate
kept apart from records described in subparagraph (A), (11) are
maintained solely for law enforcement purposes, and are
not made available to persons other than law enforcement offi-
cials of the same jurisdiction;

(Hi) in the case of peNons who are employed by an educa-
tional agency or institution but who are not in attendance at
such agency or institution, records made and maintained in
the normal course of business which relate exclusively to such
person in that person's capacity as an employee and are not
available for use for any other purpose; or

(iv) records on a student who is eighteen years of age or
older, or is attending an Institution of postsecondary education,
which are made or maintained by a physician, psychiatrist,
psychologist, or other recognized professional er paraprofes-
sional actinq in his professional or paraprofessional capacity,
or assisting in that capacity, and which are made, maintained,
or used only in connection with the provision of treatment to
the student, and are not available to anyone other than per-
sons providingsuch treatment; except that such records can be
personally reviewed by a physician or other appropriate profes-
sional of the student's choice.

(5) (A) For the purposes of this section the term "directory infor-
mation" relating to a student includes the following: the student's
name, address, telephone listing, date and place of birth, tnajos
field of study, participation in officially recognized activities and
sports, weight and height of members of athletic teams, dates of at-
tendance, degrees and awards received, and the most recent previ-
ous educational agency or institution attended by the student.

(11) Any educational agency or institution making public directo-
ry inlornmtion shall give publi, notice of the categories of informa-
tion which it has designated as such information with respect to
each student attending the institution or agency and shall allow a
reasonable period of time after such notice has been given for a
parent to inform the institution or agency that eny or all of the
tam mation designated should not be released without the parent's
prior consent.

doffl No funds shalt be made available under any applicable pro-
w:1m to any educational agency or institution which has a policy
ot piactice of permitting the release of education records (or per-
sonally identifiable information contained therein other than direc-
tory information, as defined in paragraph (5) of subsection (a)) of
students without the written consent of their parents to any indi-
vidual, agency., or organization, other than to the following

(A) ether school officials, including teachers within the edu-
cational institution or local educational agency, who have been
(Met mined by such agency or institution to have legitimate
ed ova t amid interests;

flit officials of other schools or school systems in which the
student seeks or intends to enroll, upon condition that the stu-

344I
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dent's parents be notified of the transfer, receive a copy of the
record if desired, and have an opportunity for a hearing to
challenge the content of the record;

(C) authorized representatives of (1) the Comptroller General
of the United States, (ii) the Secretary, (Hi) an administrative
head of an education agency (us defined in section 408(c)), or
(iv) State educational authorities, under the conditions set
forth in paragraph (3) of this subsection;

(Di in connection with a student's application for, or receipt
of, financial aid;

.E) State and local officials or authorities to whom such in-
formation is specifically required to be rep_orted or disclosed
pursuant to State statute adopted prior to November 19, 1974;

(F) organizations conducting studiea for, .or on behalf of, edu-
cational agencies or institutions for the purpose of developing,
validating, or administering predictive tests, administering stu-
dent aid programs, and improving instruction, if such studies
are conducted in sach a manner as will not permit the person-
al identification of students and their parents by persons other
than representatives of such organizations and such informa-
tion will be destroyed when no longer needed for the purpose
for which it is conducted;

(G) accrediting organizations in order to carry out their ac-
crediting functions;

(11) parents of a dependent student of such parents, as de-
fined in section 152 of the Internal Revenue Code of 1954; and

di subject to regulations of the Secretary, in connection with
an emergency, appropriate persons if the knowledge of such in-
formation is necessary to protect the health or safety of the
student or other persons.

Nothing in clause (E) of this paragraph shall prevent a State from
further limiting the number or type of State or local officials who
will continue to have access thereunder.

(2) No funds shall be made available under any applicable pro-
gram to any educational agency or institution which has a policy
or practice of releasing, or providing access to, any personally iden-
tifiable information in education records other than directory infor-
mation, or as is permitted under paragraph (1) of this subsection.

(A) there is written consent from the student's parents speci-
fying records to be released, the reasons for such release, and
to whom, and with a copy of the records to be released to the
student's parents and the student if desired by the parents. or

(B) such information is furnished in compliance with judicial
order, or pursuant to any lawfully issued subpoena, upon con-
dition that parents and the students ore notified of all such
ordecs or subpoenas in advance of the con.oliance therewith by
the educational institution or agency.

(3) Nothing contained in this section shall preclude authorized
representatives of (A) the Comptroller General of the United
States, Ili) the Secretary, (C) an administrative head of an educa-
tion agency or (I)) State educational authorities from having access
to student or othei records which may be necesaary in connection
with the audit and evaluation of Federally-supported education

' Appatria error unlem - si Iii probloWy uppvnr in place of air iwriod
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program, or in connection with the enforcement of the Federallegal requirements which relate to such erograms: Provided, That
except when collection of personally identifiable information is spe-cifically authorized by Federal law, any data collected by such offi-cials shall be protected in a manner which will not permit the per-sonal identification of students and their parents by other thanthose officials, and such personally identifiable data shall be de-stroyed when no longer needed for such audit, evaluation, and en-forcement of Federal legal requirements.

(4XA) Each educational agency or institution shall maintain arecord, kept with the educatton records of each student, which willindicate all individuals (other than those specified in paragraph (1)(A) of this subsection), agencies, or organizations which have re-quested or obtained access to a student's education records main-tained by such educational agency or institution, and which will in-dicate specifically the legitimate interest that each such person,agency, or organization has in obtaining this information. Suchrecord of access shall be available only to parents, to the school of-ficial and his assistants who are responsible for the custody of suchrecords, and to persons or organizations authorized in, and underthe conditions of, clauses (A) and (C) of paragraph (1) as a means ofauditing the operation of thest=.
(B) With respect to this au 'on, personal information shallonly be transferred to a third party on the condition that such

party will not permit any other party to have access to such infor-mation without the written consent of the parents of the student.
(5) Nothing in this section shall be construed to prohibit Stateand local educational officials from having access to student orother records which may be necessay in connection with the auditand evaluation of any federally or State supported education pro-gram or in connection with the enforcement of the Federal legal

requirements which relate to any such program, subject to the con-ditions specified in the proviso In paragraph (3).(c) The Secretary shall adopt appropriate regulations to protectthe rights of privacy of student,' and their families in connectionwith any surveys or data-gathering activities conducted, assisted, orauthorized by the Secretary or an administrative head of an educa-tion agency. Regulations established under this subsection shall in-clude provisions controlling the use, dissemination, and protectionof such data. No survey or data-gathering activities shall be con-ducted by the Secretary, or an administrative head of an educationagency under an applicable program, unless such activities are au-thorized by law.
(d) For the purposes of this section, whenever a student has at-tained eighteen years of age, or is attending an institution of post-

secondary education the permission or consent required of and therights accorded to the parents of the student shall th;reafter onlybe reqnired of and accorded to the student.
(e) llo funds shall be made available under any applicable pro-gram to any educational agency or institution unless such agency

or institution informs the parents of students, or the students, ifthey are eighteen years of age or older, or are attending an institu-tion of postsecondary education, of the rights accorded them by thissection.
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ill The Secretary, or an administrative head of an education
agency, shall take appropriate actions to enforce provisions of thilz
section and to deal with violations of this section, according to the
provisions of this Act, except that action to terminate assistance
may be taken only if the Secretary finds there has been a failure to
comply with the provisions of this section, and he has determined
that compliance cannot be secured by voluntary means.

tg) The Secretary shall establish or designate an office and
review board within the Department of Health, Education, and
Welfare for the purpose of investigating, processing, reviewing, and
adjudicating violations of the provisions of this section and com-
plaints which may be filed concernin* alleged violations of this sec-
tion. Except for the conduct of hearings, none of the functions of
the Secretary under this section shall be carried out in any of the
regional offices of such Department.

12o USU 1232g1 Enacted August 21. 1974, PL. 93-330, sec. 513(s), 88 Stat. 571,
571, amended December 31, 1974, P.L. 93-568, sec. 2, 88 Stat. 1858, 1860; amended
Aug t;, 1979. P L 96-46, sec. 4(c) 93 &at. 312; see also general reference Oct 17.

1979. P L 95-88, sec 301, 93 Stat. 677.

PROTECTION OF PUPIL RIGHTS

SEC. 439. (a) All instructional material, including teacher's manu-
als, films, tapes, or other supplementary instructional material
which will be used in connection with any research or experimen-
tation program or project shall be available for inspection by the
parents or guardians of the children engaged in such program or
project For the purpose of this section "research or experimenta-
tion program or project" means any program or project in any ap-
plicable program designed to explore or develop new or unproven
teaching methods or techniques.

tb) No student shall be reguired, as part of any applicable pro-
gram, to submit to psychiatric examination, testing, or treatment,
or psychological examination, testing, or treatment, in which the
primary purpose is to reveal information concerning:

l I polit ical affiliations;
(2) mental and psychological problems potentially embarrass-

ing to the student or his family;
(3) sex behavior and attitudes;
(4) illegal, anti-social, self-incriminating and demeaning be-

hav ,r;
Co critical appraisals of other individuals with whom re-

spondents have close family relationships;
(6) legally recognized privileged and analogous relationships,

such as those of lawyers, physicians, and ministers; or
(7) income (other than that required by law to determine eli-

gibility for participation in a program or for rece, /ing financial
assistance tinder such program), without the prior consent of
the student tif the student is an adult or emancipated minor),
or in the ease of unemancipated minor, without the prior writ-
ten cialsent of the parent
tl N 1.1..!iti EMI( i I d August 21. 1971. P I. 93 AM. seC M Ilu I. KK 574.

..... s& d Nu. I I.I7/4 I' I. !WC 1250, 92 Sidi 2355. 2356
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LIMITATION ON WITHHOLDING OF FEDERAL FUNDS

SEC. 440. (a) Except as provided in section 438(bX1XD) of this Act,
the refusal of a State or local educational agency or institution of
higher education, community college, school, agency offering a pre-
school program, or other educational institution to provide person-
ally identifiable data on students or their families, as a part of any
applicable program, to any Federal office, agency, department, or
other third party, on the grounds that it constitutes a violation of
the right to privacy and confidentiality of students or their par-
ents, shall not constitute sufficient grounds for the suspension or
termination of Federal assistance. Such a refusal shall also not con-
stitute sufficient grounds for a denial of, a refusal to consider, or a
delay in the consideration of, funding for such a recipient in suc-
ceeding fiscal years. In the case of any dispute arising under this
section, reasonable notice and opportunity for a hearing shall be af-
forded the applicant.

(b) The extension of Federal financial assistance Ze a local educa-
tional agency may not be limited, deferred, terminated by the
Secretary on the ground of noncompliance with title VI of the Civil
Rights Act of 1964 or any other nondiscrimination provision of Fed-
eral law unless such agency is accorded the right of due process of
law, which shall include

(1) at least 30 days prior written: notice of deferral to the
agency, setting forth the particular prwram or programs
which the Secretary finds to be operated in noncompliance
with a specific provision of Federal law;

(2) the opportunity for a hearing on the record before a duly
appointed administrative law judge within a 60-day period
(unless such period is extended by mutual consent of the Secre-
tary and such agency) from the commencement of any defer-
ral;

(3) the conclusion.of such hearinu and the rendering of a de-
cision on the merits by the administrative law judge within a
period not to exceed 90 days from the commencement of such
hearing, unless the judge finds by a decision that such hearing
cannot be concluded or such decision cannot be rendered
within such period, in which case such judge may extend such
period for not to exceed 60 additional dEiys;

(4) the limitation of any deferral of Federal financial assist-
ance which may be imposed by the Secretary to a period not to
exceed 15 days after the rendering of such decision unless
there has been an express finding on such record that such
agency has failed to comply with any such nondiscrimination
provision of Federal law; and

(5) procedures, which shall be established by the Secretary,
to ensure the availability of sufficient funds, without regard to
any fiscal year limitations, to comply with the decision of such
judge.

(c) It shall be unlawful for the Secretary to defer or limit any
Federai financial assistance on the basis of any failure to comply
with the imposition of quotas (or any other numerical requirements
which have the effect of imposing quotas) on the student admission
practices of an institution of higher education or community col-
lege receiving Federal financial assistance.
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120 1.) S C 1232o Enoded August 21, 1974, P I. 93-360, sec 515(a1, 88 Stat 574;
amended October 12. 1971i, P L 94-482, secs 407, 408, 96 Stat 223?. 2233

PART D-ADVIISORY COUNCILS

DEFINITIONS

SEC. 441. As used in this part, the term-
(1 "advisory council means any committee, board, commis-

sion, council, or other similar group (A) established or orga-
nized pursuant to any applicable statute, or (B) estatAished
under the authority of section 442; but such term does not in-
clude State advisory councils or commissions established pursu-
ant to any such statute;

(2) "statutory advisory council" means an advisory council
established by, or pursuant to, statute to advise and make rec-
ommendations with respect to the administration or improve-
ment of an applicable program or othPr related matter;

(3) "nonstatutory advisory council" means an advisory coun-
cil which is (A) established under the authority of section 442,
or (13) established to advise and make recommendations with
respect to the approval of applications for grants or contracts
as required by statute;

(4) "Presidential advisory council" means a statutory adviso-
ry council, the members of whieh are appointed by the Presi-
dent;

15) "Secretarial advisory council" means a statutory advisory
council, the members of which are appointed by the Secretary;

161"Commissioner's advisory council" means a statutory ad-
visory count.il, the members of which are appointed by the
Commissioner;

(7) "applicable statute" means any statute (or title, part, or
section thereof) which authorizes an applicable program or
controls the administration of any such program.

t,to u s C 1210 Enacted April 13, 1970, P L 91-230, sec. 401(8410), St Stat 170,
renumbered June 23. 1972, PL 92-318, sec. 30l(aX11, 86 Sint 326; see also general
reference Oct 17, 1979, P L. 96-88, sec. 301, 93 Slat 677.

AUTHORIZATION F'OR NECESSARY ADVISORY COUNCILS

SEC 442 tat The Commissioner is authorized to create, and ap-
point the members of, such advisory councils as he determines in
wi lung to be necessary to advise him with respect to-

t 1 ) the organization .of the Office of Education and Its con-
duct in the administration of applicable programs;

(2) reionunendations for legislation regarding education pro-
grams and the means by which the educational needs of the
Nation may be met; and

(:1) special problems and areas of special interest in educa-
tion

lin Emil dvism y council created under the authority of snbsec-
t (a) shall terminate not later than one year from the date of its

'liii, 14 41,. I.a liit unit 14110.110,1a ell Of liii. 1' 44444 11144311.111 Wet V, III I WI.* de
b 11.1 1.) 11 ittvattim la "I l'aut.st Ittorgunazattun Au I, uppt toed Oct 17. 1979, 1' I. !H. 8/1,

Nt.d 07,1.90,3
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creation unless the Commissioner determines in writing not more
than thirty days prior to the expiration of such one year that its
existence for an additional period, not to exceed one year, is neces-
sary in order to complete the recommendation!. et teports for
which it was created.

(c) The Commissioner shall include in his report submitted pur-
suant to section 448 a statement on all advisory councils created or
extended under the authority of this section and their activities.

(20 U.S C. 1233a1 Enacted April 13, 1970, P.L. 91-230, sec. 401(aX10), 84 Stat. 171;
renumbered June 23, 1972, P.L. 92-318, sec. 301(aX1), 86 Slat. 326; see also general
reference Oct. 17, 1979, P.L. 96-88, sec. 301,93 Stat. 677.

MEMBERSHIP AND REPORTS OF STAVUTORY ADVISORY COUNCILS

SEC. 443. (a) Notwithstanding any other provision of law unless
expressly in limitation of the provisions of this section, each statu-
tory advisory council-

(1) shall be composed of the number of members provided by
statute who may be appointed, without regard to the provi-
sions of title 5, United States Code, governing appointment in
the competitive service, and shall serve for terms of not to
exceed three years, which in the case of initial members, shall
be staggered; and

(2) shall make an annual report of its activities, findings and
recommendations to the Congress not later than March 31 of
each calendar year, which shall be submitted with the Com-
missioner's annual report.

The Commissioner shall twit ssrve as a member of any such adviso-
ry council.

(b) Members of Presidential advisnry councils shall continue to
eerve, regardless of any other provision of law limiting their terms,
until the President appoints other members to fill their positions.

(20 U S C. 1233W Eaacted April 18, 1970,,P.L. 91-2S0, sec. 4016010/, 84 Stat. 171;
renumbered June 23, 1972, P.L. 92-312 sac. 301(aX1), 86 Stat. 326: amended August
21, 1974, PI. 93-380, sec. 61641, 88 Stat. 675; amended October 12, 1976, P.L 94-
482, sec 411, 90 Stat. 2234; sea also moral reference Oct. 17, 1979, PL. 96-88, sec.
301, 93 Stat 677.

COMPENSATION OP MEMBERS OP ADVISORY COUNCILS

Sec. 444. Members of all advisory councils to which this part is
applicable who are not in the regular full-time employ of the
United States shall, while attending meetings or conferences of the
advisory council or otherwise engaged in the business of the adviso-
ry council, be entitled to receive compensation at a rate fixed by
the Commissioner, but not exceeding the rate specified at the time
of such service for grade GS-18 in section 5332 t. title 5, United
States Code, including traveltime, and while so serving on the busi-
ness of the advisory council away from their homes or regular
places of business, they may be allowed travel expenses, including
per diem in lieu of subsistence, as authorized by section 5703 of
title 5, United States Code, for persons employed intermittently in
the Government service.

tat u sc.: 1233d Enacted April 13, 1970, P 1. 91-230, sec 401(a41(0, 84 Stat. 17 i;
renumbered June 23, 1972, P L 92-18, sec 301(101), 86 Stat. 326, see also general
reference Oct P. 1979, P.L. 96-88, sec. 301, 93 Stat. 677
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PROFESSIONAL, TECHNV3A1., AND CLERICAL STAFF; TECHNICAL
ASSISTANCE

SEC 445 (a) Presidential advisory councils are authorized to ap-
point, without regard to the provisions of title 5, United States
('ode, governing appointments in the competitive service, or other-
wise obtain the services of, such professional, technical, and cleri-
cal personnel as may be necessary to enable them to carry out
their functions, as prescribed by law.

th) 'Tne Assistant Secretary shall engage such personnel and
technical assistance as may be required to permit Secretarial and
Assistant Secretary's advisory councils to carry out their function
as prescribed by law.

(c) Subject to regulations of the Assistant Secretary, Presidential
advisory councils are authorized to procure temporary and inter-
mittent services of such personnel as are necessary to the extent
authorized by section 3109 of title 5, United States Code, but at
rates not to exceed the rate specified at the time of such service for
grade GS-18 in section 5332 of such title.

(d) No employee of an advisory council, appointed and compen-
sated pursuant to this section, shall be compensated at a rate in
excess of that which such employee would receive if such employee
were appointed subject to the appropriate provisions of title 5,
United States Code, regarding appointments to, and compensation
with respect te, the competitive service, except that-

(I) executive directors of Presidential advisory councils shall
be coml3ensated at the rate specified for employees placed in
grade GS-18 of the General Schedule set forth in section 5332
of such title 5;

(2) executive directors of all other statutory advisory councils
shall be conipensated at the rate provided for employees in
grade 15 of such General Schedule; and

(3) in accordance with regulations promulgated by the Assist-
ant Secretary, other Employees of advisory councils shall be
compensated at such rates as may be necessary to enable such
advisory councils to accomplish their purposes.

e2o u s C 12:1.1d1 Enacted April .13, 1970, P 1. 91-230, sec. 40111111101, 84 Stut 171,
renumbered June 23. 1972, P1. 92-318, sec 301Iax It, 86 Stat 326, amended August
21, 1971. P L 93-3130, sec 517tal, 88 Stat. 575; see also general reference Oct 17,
197'J. P L 96-88. sec 301, 93 Stat. 677.

rdEE7ING13 OF ADVISORY COUNCILS

SEC 4Iti (a; Each statutory advisory council shall meet at the
call of the chairman thereof but not less than two times each year
Nonstatutory advisory councils shall meet in accordance with regu-
lations promulgated by the Commissioner.

OA Minutes of each meeting of each advisory council shall be
kept and s' II contain a record of the persons present, a descrip.
tion of Mutters discussed and conclusions reached, and copies of all
reports received, issued, or approved by the advisory council. The
accu ntcy of all minutes shall be certified to by the chairman of the
advisory council

.211 I IS (' 121ki En.mted April 13, 1970. P I. 91 230, hec 4011uX101, 84 Slut 172,
renumbered dom. 21, 1972, P L 92-318, s,i 301110111, 85 Slut 326, Bee also general
(dui' LIII e 17 09. P I. 911 88, sec :MI, 93 sut 6n
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AUIHTING AND REVIEW OF ADVISORY COUNCIL ACTIVITIES

Sec. 447. (a) Each statutory advisory council shall be subject to
such general regulations as the Commissioner may promulgate re-
specting the governance of statutory advisory councils and shall
keep such records of its activities as will fully disclose the disposi-
tion of any funds which may be at its disposal and the nature and
extent of its activities in carrying out its functions

tb) The Comptroller General of the United States, or any of his
duly authorized representatives, shall have access, for the purpose
of audit and examination, to any books, documents, papers, and
records of each advisory council which is subject to the operation of
this part.

(20 U SC 12331) Enacted April 13, 1970, P.L. 91-230, sec. 401(aN110, 84 Stet 172,
renumbered June 23, 1972, P.L. 92-318, sec. 801(aX1), 86 Stat 326; amended August
I. 1974, P L 92-380, sec. 611(b), 88 Stat. 676; see also general reference Oct 17,

1979, P L 96-88, sec. 301, 93 Stat. 677.

REPORT EY THE COMM18810HILE OF EDUCATION

Sec. 448. (a) Not later than June 30 of each calendar year after
1970, the Commissioner shall submit as a part of the Commission-
er's annaal report, a report on the activities of the advisory coun-
cils which are subject to this part to the Committee on Labor and
Human Resources of the Senate and the Committee on Education
and Labor of the House of Representatives. Such report shall con-
tain, at least, a list of all such advisory councils, the names and
affiliations of their members, a deicription of the function of each
advisory council, and a statement of the dates of the meetings of
each such advisory council.

(13) If the Commissioner determines that a statutory advisory
council is not needed or that the functions of two or more statutory
advisory councils should be combined, he shall include in the
report a recommendation that such advisory council be abolished
or that such functions be combined. Unless there is an objection to
such action by either the Senate or the House of Representatives
within ninety days after the submission of such report, the Com-
missioner is authorized to abolish such advisory council or combine
the functions of two or more advisory councils as recommended in
such report

120 U SC 12330 Enacted April 13, 1970, P.L 91-230, sec. 401IaXIM, 84 Stat 172;
renumbered June 23, 1972, P L. 92-318, sec 301(aX1), 86 Stat 326, amended June 16,
1977, P1. 95-43, sec 1(4 91 Stat 219; see also general reference Oct 17, 1979, P.L.
9II-88. vc MU, 93 Slat 677.

RELATION TO OTHER LAWS

SEC 449 (a) No provision of any law establishing, authorizing the
estabhshment of, or controlling the operation of, an advisory coun-
cil which is not consistent with the provisions of this part shall
apply to any advisory council to which this part applies.

(1)) The provisions of subsections (e) and (f) of section 10 of the
F'ederal Advisory Committee Act shall not apply to Presidential ad-
visory councils (as defined in section 441).

u SC 1233111 Enucted August 21, 1974, P L 93-380, sec 51840. 88 Stut 575
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PART DGENERAL EDUCATION PROVISIONS Acr

SEC. MI. ENFORCEMENT UNDER THE GENERAL EDUCATION PROVI-
SIONS Aar.

(a) AMENDMENT TO PART E or GEPA.--Part E of the Gener&
Education Provisions Act ia amended to read as follows:

"PART EENFORCEMENT

"SEC. 151. OFFICE OF ADMINISTRATIVE LAW JUDGES. Eatublishrrent.
20 USC 1234.

"(a) The Secretary shall establish in the Department of Education
an Office of Administrative Law Judges (hereinafter in this part
referred to as the 'Office') which shall conduct

"(I) recovery of funds hearings pursuant to eection 452 of this
Act,

"(2) withholding hearings pursuant to section 465 of this Act,
"(3) cease and desist hearings pursuant to section 466 of this

Act, and
"(4) other proceedings designated by the Secretary.

"(b) The administrative law judges (hereinafter 'judges') of the
Office shall be appointed by the Secretary ir accordance with
section 3105 of title 5, United States Code.

"(c) The judges shall be officers or employees of the Department.
The judges shall meet the requirements imposed for administrative
law judges pursuant to section 3106 of title 5, United States Code. In
chooeing among equally qualified candidates for such positions the
Secretary shall give favorable consideration to the candidates'
experience in State or local educational agencies and their knowl-
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edge of the workings of Federal education programs in such agen-cies. The Secretary shall designate one of the judges of the Office tobe the chief judge.
"(d) For the purposes of conducting hearings described in subsec-tion (a), the chief judge shall assign a judge to each case or clam of

cases. A judge shall be disqualified in any case in which the judge
has a substantial interest, has been of counsel, is or has been amaterial witness, or is so related to or connected with any party orthe party's attorney as to make it improper for the judge to beassigned to the case.

"(e) The judge shall review and may require that evidence be
taken on the sufficiency of the preliminary departmcital deter-mination as set forth in section 452.

Regvistiona "(Al) The proceedings of the Office shall be conducted accordingto such rules as the Secretary shall prescribe by regulation inconformance with the roles relating to hearings in title 5, United
States Code, eections 554 b56, and 557.

"(2) The provisions of title 5, United States Code, section 504,
relating to costa and fees of parties, shall apply to the proceedingsbefore the Department.

"(gX1) In order to securo a fair, expeditious, and economical
resolution of cases and where the judge determines that the discov-ered Information is likely to elicit relevant information with respectto an issue in the case, is not sought primarily for the purposes of
delay or harassment, and w, ald serve the ends of justice, Lie judgemay order a party to

"( A) produce relevant documents;
"(II) answer written interrogatories that inquire into relevantmatters; and
"(C) have depositions taken.

The judge shall set a time limit of 90 days on the discovery period.
The judge may extend this period for good caese shown. At therequest of any party, the judge may establish a specific schedule for
the conduct of discovery.

"(2) In order to carry out the provisions of subsections (1)(1) and(g)( 1), the judge is authorized to issue subpoenas and apply to the
appropriate court of the United Staten for enforcement of a sub-poena. The court may ess:orce the subpoena as if it pertained to a
proceeding before that court.

"(h) The Secretary shall establish a process for the voluntarymediation of disputes pending before the Office. The mediator shalibe agreed to by all parties involved in mediation and shall beindependent of the parties to the dispute. In the mediation of
disputes the Secretaro shall consider mitigatine circumstances andproportion of harm pursuant to section 451 In s ccordance with rule
408 of the Federal Rules of Evidence, evIdence of conduct or state-ments made in compromise negotiationa shall not be edmissible in
proceedings before the Office. Mediation shall be limited tc 120 dap,except that the mediator may grant extensions of such period."II) The Secretary shall employ, assign, or transfer sufficient
professional personnel, including judges of the Office, to ensure that
all matters brought before the Office mey be dealt with in a timelymanner

211 USU rain
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**SEC 152 !MOWERY OF FUNDS.

"W(l) Whenever the Secretary determines thrt a recipient of agrant or cooperative agreement under an applicable program must
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return funds because the recipient has made an expenditure of
funds that is not allowable under that grant or cooperative agree-
ment, or has otherwise failed to discharge its obligation to account
groperly for funds under the grant or cooperative agreement, the
Secretary shall give the recipient written notice of a preliminary
departmental decision and notify the recipient of its right to have
that decision reviewed by the Office and of its right to request
mediation.

"(2) In a preliminary departmental decision, the Secretary shall
have the burden of statieg a prima facie case for the recovery of
funds. The facts to serve as the basis of the preliminary depart- Reports
mental decision may come from an audit report, an investigative
report, a monitoring report, or other evidence. The amount of funds
to be recovered shall be determined on the basis of section 45.1.

"(3) For the purpose of paragraph (2), failure by a recipient to Records
maintain records required by law, or to allow the Secretary access to
such records, shall constitute a prima facie case.

"(bX1) A recipient that has received written notice of a prelimi-
nary departmental decision and that desires to have such decision
reviewed by the Office shall submit to the Office an application for
review not later than 30 days after receipt of notice of the prelimi-
nary departmental decision. The application shall be in the form
and contain the information specified by the Office. As expeditiously
as possible. the Office shall return to the Secretary for such action
as the Secretary considers appropriate any preliminary depart-
mental decision which the Office determines does not meet the
requirementa of subsection (a)(2).

"(2) In cases where the preliminary departmental decision re.
questa a recovery of funds from a State recipient, that State recipi-
ent may not recover funds from an affected local educational agency
unless that State recipient has

"(A) transmitted a copy of the preliminary departmental
decisior to any affected subrecipient within 10 days of the date
that the &Me recipient in a State administered program
received such written notice; and

"(B) consulted with each affected subrecipient to determine
whether the State recipient should submit an application for
review under paragraph (1).

"(3) In any proceeding before the Office under this section, the
burden shall be upon the recipient to demonstrate that it should not
be required to return the amount of funds for which recovery is
sought in the preliminary departmental decision under subsection
(a).

"(c) A hearing shall be set 90 days after receipt of a request for
review of a preliminary depar:mental decision by the Office, except
that such 90-day require:nent may be waived at the discretion of the
judge for good cause.

"(d) Upon review of a decision of the Office by the Secretary, the
findings of fact by the Office, if supported by substantial evidence,
shall he conclusive. However, the Secretary, for good cause shown,
may remand the case to the Office to take further evidence, and the
Offic' may thereupon make new or modified findings of fact and
may modify its previous action. Such new or modified findings of
fact shall likewise be conclusive if supported by substantial
evidence

3 2 5
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"(e) Penile. to the proceeding shall have 30 days to file a petition
for review ef a decision of the administrative law judges with the
Office of thr Secretary.

"((X1) If a recipient submits a timely application for review of a
preliminary departmental decision, the Smretary shall take no
collection action untg the decision of the Office upholding the
preliminary Department decision in w)ele or in part becomes final
agency action under subsection (g).

"(2) If a recipient files a timeev petition for judicial review under
section 458, the Secretary shall take no collection action until
judicial review is comp!etee.

"(3) The filing of an application for review under paragraph (1) or
a petition for judicial revkw under paragraph (2) shall not affect the
authority ei the Secretary to tate any other ativerse action under
this part against the recipient.

"(g) A decision of the Office regarding the review of a preliminary
departmental decision shall become final agency action 60 days after
the recipient receives written notice of the decision unless the
Secretary either

"(1) modifies or *eta aside the decision, in whole or in part, in
which case the decision of the Secretary shall become final
agency action when the recipient receive.; written notice of the
Secretary's action, or

"(2) remands the decision to the Office.
"(h) The Secretary shall publish decisions that have become final

agency action under subsection (g) in the Federal Register or in
another appropriate publication within 60 days.

"(i) The amount of a preliminary departmental decision under
subsection (a) for which review has not been requested in accordance
with subsection (b), and the amount sustained by a decision of the
Office or the Secretary which becomes final agency action under
subsection fg), may be collected by the Secretary in accordance with
chapter 37 of title 31, United States Code.

"(jX1) Notwithstanding any other provision of law, the Secretary
may, subject to the notice requirements of paragraph (2), com-
promise any preliminary departmental decision under thie section
which does not exceed the amount agreed to be returned by more
than $200,000, if the Secretary determines that (A) the collection of
any or all or the amount thereof would not be practical or in the
public interest, and (B) the practice which resulted in the prelimi-
nary departmental decision has been corrected and will rot recur.

"a1 Not leas than 45 days prior to the exercise of the authority to
compromise a preliminary departmental decision pursuant to para-
graph (1), the Secretary shall publish in the Federal Register a
notice of intention to do so. The notice shall provide interested
persons an opportunity to comment on any proposed action under
this subsection through the submission of written data, views, or
arguments.

"(k) No recipient under an applicable program shall be liable to
return funds which were expended in a manner not authorized by
law more than 5 years before the recipient received written notice of
a preliminary departmental decibion.

"(I) No interest shall be charged aricing from a claim during the
adininistrative review of the preliminary departmental decismn
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'SEC 463. MEASURE OF RECOVERY. 20 USC 1224b

"(aX1) A recipient determined to have made an unallowable
expenditure, or to have otherwise failed to discharge its refiponsibil-
ity to account properly for funds, shall be required to return funds
in an amount that is proportionate to the extent of the harm its
violation caused to an identifiable Federal interest associated with
the program under which the recipient received the award. Such
amount shall be reduced in whole or in part by an amount that is
proportionate to the extent the mitigating circumstances caused the
violation.

"(2) For the purpose of paragraph (1), an identifiable Federal
interest includes, but is not limited to, serving only eligible bene-
ficiaries; providing only authorized services or benefits; complying
with expenditure requirements and conditions (such as set-aside,
excess coat, maintenance of effort, comparability, supplement-not-
supplant, and matching requirements); preserving the integrity of
planning, application, recordkeeping, aad reporting requirements;
and maintaining accountability for the use of funds.

"(bX1) When a State r local educational agency ia determined to
have made an unallowtble expenditure, or to have otherwise failed
to discharge its responsibility to account properly for funds, and
mitigating circumstances exist, as described in paragraph (2), the
judge shall reduce such amount by an amount that is proportionate
to the extent the mitigating circumstances caused the violation.
Furthermore, the judge is authorized to determine that no recovery
is justified when mitigating circumstances warrant. The burden of
demonstrating the existence of mitigating circumstances shall be
upon the State or local educational agency.

"(2) For the purpose of paragraph (I), mitigating circumstances
exist only when it would be unjust to compel the recovery of funds
because the State or local educational agency

"(A) actually and reabonably relied upon erroneous written
guidance provided by the Department;

"(B) made an expenditure or engaged in a practice after
"(i) the State or local educational agency submitted to the

Secretary, in good faith, a written request for guidance with
respect to the expenditure or practice at issue, and

"(ii) a Department official did not respond within 90 days
of receipt by the Department of such request; or

"(C) actually and reasonably relied upon a judicial decree
issued to the recipient.

"(3) A written request for guidance as described in paragraph (2)
sent by certified mail (return receipt requested) shall be conclusive
proof of receipt by the Department.

"(4) if the Secretary responds to a written request for guidance
described in paragrepn (2XB) more than 90 days after its receipt, the
State or local educational agency that submitted the request shall
comply with the guidance received at the earliest practicable time.

"(5) In order to demonstrate the existence of the mitigating
circumstances described in paragraph (2XB), the State or local edu-
cational agency shall demonstrate that

"(A) the written request for guidance accurately described the
proposed expenditure or practice and included the facts nec-
eesary for e determination of its legality; and

"(B) the written request for guidance contained a certification
by the chief legal officer of the State educational agency that

Moil
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such officer had examined the proposed expenditure or practice
and believed the proposed expenditure or practice was permis-
sible under then applicable State and Federal law; and

"(C) the State or local educational agency reasonably believed
that the proposed expenditure or practice was permissible
under then applicable State and Federal law.

"(6) The Secretary shall disseminate to State educational agencies
responses to written requests for guidance, described in paragraph
(5), that reflect significant interpretations of applicable law orpolicy

"(c) The Secretary shall periodically review the written requests
for guidance submitted under this section to determine the need fornew or supplementary regulatory or other guidance utr,erapplicable programs.

"SEC. 454. REMEDIES FOR EXISTING VIOLATIONS.

"(a) Whenever the Secretary has reason to believe that any
recipient of funds under any applicable program is failing to comply
substantially with any requirement of law applicable to such funds,the Secretary may

"(1) withhold further payments under that program, as
authorized by section 455;

"(2) issue a complaint to compel compliance through a ceaseand desist order of the Office, as authorized by section 456;
"(3) enter into a compliance agreement with a recipient to

bring it into compliance, as authorized by section 457; or
"ell take any other action authorized by law with respect tothe recipient.

"lb) Any action, or failure to take action, by the Secretary under
this section shall not preclude the Secretary from seeking a recovery
of funds under section 452.

"SEC. 455. WITIIIIIILDING.

"(a) In accordance with eection 454, the Secretary may withholdfrom a recipient, in whole or in part, further payments (including
payments for administrative costs) under an applicable program.

"(b) Before withholding payments, the Secretary shall notify therecipient, in writing, of
"(1) the intent to withhold payments;
"(2) the factual and legal basis for the Secretary's belief that

the recipient ha's failed to comply substantially with a require-ment .f law; and
"(3) an opportunity for a hearing to be held on a date at least30 days after the notification has been sent to the recipient.

"tc) The hearing shall be held before the Office and shall be
conducted in accordance with the rules prescribed pursuant to
subsections (f) and (g) of section 451 of this Act.

"(d) Pending the outcome of any hearing under this section, the
Secretary may suspend payments to a recipient, suspend the author-
ity of the recipient to obligate Federal unds, or both, after such
recipient has been given reasonable notice and an opportunity to
show cause why future payments or authority to obligate Federal
funds should not be stipended.

"(e) Upon review of a decision of the Office by thG Secretary, the
findings of fact by the Office, if supported by substantial evidence,
shall be conclusive. However, the Secretary, for good cause shown,
may remand the case to the Office to take further evidence, and the
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iffice may thereu eon make new or modified findings of fact and
lay modify its previous action. Seth new or modified findings of
act shall likewise be conclusive if supported by substantial
vidence.

, "(f) The decision of the Office in any hearing under this section
;hall became final agency action 60 days after the recipient receives
written notice of the decision unless the Secretary either

"(I) modifies or sets aside the decision, in whole or in part, in
which case ihe decision of the Secretary shall become final
agency action when the recipient receives written notice af the
Secretary's action; or

"(2) remands the decision of the Office.

"SEC 454. CEASE AND DESIST ORDERS.

"(a) In accordance with section 454, the Secretary may issue to a
r cipient under an applicable program a complaint which

"(1) describes the factual and legal basis for the Secretary's
belief that the recipient is failing to comply substantially with a
requirement of law; and

"(2) contains a notice of a hearing to be held before the Office
on a date at least 30 days after the service of the complaint.

"(b) The recipient upon which a complaint has been served shall
have the right to appear before the Office on the date specified and
to show cause why an order should not be entered by the Office
requiring the recipient to cease and desist from the violation of law
charged in the complaint.

"(c) The testimony in any hearing held under this section shall be
reduced to writing and filed with the Office. If upon that hearing the
Office is of the opinion that the recipient is in violation of any
requirement of law as charged in the complaint, the Office shall--

"(1) make a report in writing stating its findings of fact; and etepoes
"(2) issue to the recipient an order requiring the recipient to

cease and desist from the practice, policy, or procedure which
resulted in the violation.

"(d} The report and order of the Office under this section shall
become the final agency action when the recipient receives the
report and order.

"(e) The Secretary may enforce a final order of the Office urder
this section which becomes final agency action by

"(1) withholding from the recipient any portion of the amount
payable to it, including the amount payable for administrative
costs, under the applicable program; or

"(2) certifying the facts to the Attorney General who shall
cat te an appropriate proceeding to be brought for the enforce-
ment of the order.

"SEC. 457. COMPLIANCE ACHEEMENTS.

"(a) In accordance with section 454, the Secretary may enter into
a compliance agreement with a recipient tinder an applicable pro-
gram The purpose of any complidnce agreement under this section
shall be te ing the recipient into full compliance with the ap-
plicable requirements of law as soon as feasible and not to excuse or
remedy past violations of such requirements.

"(b)( l) Before entering into a compliance agreement with a recipi .
ent, the Secretary shall hold a hearing at which the recipient,
affected students and parents or their representatives, and other
interested parties ale invited to ihirticipute. The recipient shall have

20 UW 12:34e
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the burden of persuading the Secretary that fun compliance with
the applicable requirements of law is not feasible until a future date.

12) If the Secretary determines, on the basis of all the evidence
presented, that full compliance is genuinely not feasible until a
future date, the Secretary shall make written findings to that effect
and shall publish those findings, along with the substance of any
compliance agreement, in the Federal Register.

"(c) A compliance agreement under this section shall contain
"(:) an expiratian date not later than 3 years from the date of

the written findings under subsection (bX2), by which the recipi-
ent shall be in full compliance with the applicable requirements
of law, and

"(2) those terms and conditions with which the recipient must
comply until it is in full compliance.

"td) If a recipient fails to comply with the terms and conditions of
a compliance agreement under this section, the Secretary may
consider that compliance agreement to be no longer in effect, and
the Secretary may take any action authorized by law with respect to
the recipient.

"SEC. 458. JUDICIAL REVIEW.

"ta) Any recipient of funds under an applicable program that
would be adversely affected by a final agency action under section
452, 455, or 956 of this Act, and any State entitled to receive funds
under a program described in section 435(a) of this title whose
application has been disapproved by the Secretary, shall be entitled
to judicial review of such action in accordance with the provisions of
this section. The Secretary may not take any actionon the basis of a
final agency action until judicial review is completed.

"(b) A recipient that desires judicial review of an action described
in subsection (a) shall, within 60 days of that action, file with the
United States Court of Appeals for the circuit in which that
recipient is located, a petition for review of such action. A copy of
the petition shall be transmitted by the clerk of the court to the
Secretary The Secretary shall file in the court the record of the
proceechngs on which the action was based, as provided in section
2112 of t; le 28, United States Code.

-lc) The findings of fact by the Office, if supported by substantial
evidence, shall be conclusive; but the court, for good cause shown,
may remand the case to the Office to take further evidence, and the
Ofiice may make new or modified findings of fact and may modify
us previous action, and shall certify to the court the record of the
further proceedings. Such new or modified findings of fact shall
likewise be conclusive if supported by substantial evidence.

"tell The court shall have jurisdiction to affirm the action of the
Office or the Secretary or te set. it aside, in whole or in part. The
judgment of tne court shalt be subject to review by the Supreme
Court of the United States upon certiorari or certification as pro-
vided in section 1254 of title 28, United States Code.

ust: or nEcOVEM-.0 FUNDS

-tai Whenever the Secretary recovers funds paid to a recipient
under a grunt or cooperative agreement made ander an applicable
prograin because the recipient made an expenditure of funds that
was ra,t allowable, or otherwise failed to discharge its responsibility
to ccount properly for funds, the Secretary may consider those
funds to be additicnal funds available for that program and may
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rrange to repay to the recipient affected by that action an amount
ot to exceed 75 percent uf the recovered funds if the Secretary
etermines that

"(I) the practices or procedures of the recipient that rulted
in the violation of law have been corrected, and that the recipi-
ent is in all other respects in compliance with the requirements
of that program;

"(2) the recipient has submitted to the Secretary a plan for
the use of those funds pursuant to the requirements of that
program and, to the extent possible, for the benefit of the
pcpulation that was affected by the failure to comply or by the
misuse of funds that resulted in the recovery;and

"(3) the use of those funds in accordance with that plan would
serve to achieve the purposes of the program under which the
funds were originally paid.

"(3) Any payments by the Secretary under this section shall be
subject to such other terms and conditions as the Secretary consid-
ers necessary to accomplish the purposes of the affected programs,
including

"(1) the submission of periodic reports on the use of funds
provided under this section; and

"(2) consultation by the recipient with students, parents, or
representatives of the population that. will benefit from the
payments.

"(c) Notwithstanding any other provisions of lam, the funds made
available under this section shall remain available for expenditure
for a period of time deemed reasonable by the Secretary, but in no
case to exceed more than 3 fiscal years following the fiscal year in
which final agency action under section 4521e) is taken.

"(d) At least 30 days prior to entering into an arrangement under
this section, the Secretary shall publish in the Federal Register a
notice of intent to enter into such an arrangement and the terms
and conditions under which payments will be made. Interested
persons shall have an opportunity for at least 30 days to submit
comments to the Secretary regarding the proposed arrangement.

"SEC. 460. DEFINITIONS

"For purposes of this part:
"(I) The term 'recipient' means a recipient of a grant or

cooperative agreement under an applicable program.
"(2) The term 'applicable program' excludes programs au-

thorized by the Higher Education Act of 1965 and assistance
programs provided under the Act of September 30, 1950 (Public
Law 874, 81st congress), and the Act of September 23, 1950
(Public Law 815, 81st Congress) "

(b) EFFECTIVE DATES
(1) Except as provided in paragraph (2), the amendments

made by this section shall be effective 180 duys after the date of
enactment ot this Act

(2) The amendments made by this part shall not apply to any
case in which the lecipient, prior to the effective date of this
part, received a written notice that such recipient must return
funds to the Department.

(C/ CONFONMINt. AMENDMENTS Section 435ta) of the General
Education Provisions Act is amended by striking "titles I and IV" 20 USC I2J2d

and all that follows (hrough "such Act)" and inserting "chapter 1

Federal
Segiater.
publication.

20 USC I234i

20 USC I234
note

330 I:I:3 I_
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102 STAT. 358 PUBLIC LAW 100-297APR. 28, 1988

and chapter 2 of title 1 of the Elementary and Secondary Education
Act of 1965r.
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§ 761

Subpart A-General

RLGULATIONS THAT APPLY TO STATE-
ADMINISTERED PROGRAM

a 76.i Programs to which Pan 76 applies.

(a) 'he regulations in Part 78 apply
to each State-administered program of
the Department.

(b) If a State formula grant program
does not have implementing regula-
nom. the Secretary Implements the
program under the authorizing statute
and, to the extent consistent with the
authorizing statute, under the General
Education Provisions Act and the reg-
ulations In this part. For the purposes
of this part, the term "State formula
grant program" means a program
whose authorizing statute or Imple-
nienting regulations provide a formula
for allocating program funds among
eligible States.

(ci The regulations in Part 76 do not
apply to the programs authorized
under Chapter I and Chapter 2 of the
Educatlon Consolidation and Improve-
nient Act of 1981.

(Authority 20 U S C 1221e-3(a)(1), 2831(a).
and 3474)

145 FR 22517. Apr 3, 1980 Redesignated at
45 Fit 77368. Nov 21. 1980, and amended at
45 FR 84059. Dec 22. 1980. 47 FR 52354,
Not 19 1982. 50 FR 29330. July 18. 1985. 50
FR 32564. Aug 13, 1985. 50 FR 43545. Oct
25, 1985, 51 FR 35583. Oct. 6, 1988, 52 FR
27804. July 24. 1987. 54 FR 21776. May 19,
19891

9 76 2 Exceptions in program regulations
to Part 76.

If a prograni has regulations that
are not consistent with Part 76, the
implementing regulations for that pro-
gram identify lhe sectIons of Pall 76
that do nOl apply.

Authorn y 20 Li S C 1221e-3( a 1 ), 2831(a))

145 lit 22517, Apr 3. 1980 Redesignated at
45 Pit 77368. Not 21. 1980. and amended at
54 FR 21776. May 19. 19891

9 76 J ED general grant regulations apply
to therm priigrams

The ED general grant regulations In
34 CPh Part 4 apply lu the programs
covertd by this part To find subjects
cut t red under 34 CPR Part 74, took in

") 6

34 CFR Subtitle A (11-1-",9 Edition)

the table of contents at the beginning
of 34 CFR Part '14.

(Authority. 20 U S C. 1221e-3(a)(1))

ELIGIBILITY FOR A GRANT OR SUBGRANT

ti76.50 Statutes determine digibility and
whether subareas ere made.

(a) Under a program covered by this
part, the Secretary makes a grant:

(1 ) To the State agency designated
by the authorizing statute tor the pro-
gram, or

(2) To the State agency designated
by the State In accordance with the
authorizing statute.

(b) The authorizing statute deter-
mines the extent to which a State
may:

(1) Use grant funds directly; and
(2) Make subgrants to eligible appli-

cants.
(c) The regulations In Part 76 on

subgrants apply to a program only lf
subgrimts are authorized under that
program.

(d) The authorizing statute deter-
mines the eligibility of an applicant
tor a subgrant.

(Authority: 20 U S C 1221e-3(a)(1), 2831(a))

145 PR 22517. Apr. 3. 1980 Redesignated at
45 PR 77368, Nov. 21. 1980, and amended at
52 FR 27804. July 24, 1987, 54 FR 21776.
May 19. 19891

CNOSS IILFERENCL See 34 CFR 'Part 74.
Snlmart E--Watver of Single State Agency
Requirements.

76 51 A State distributes funds by for-
mula ur competition.

If a program statute authorizes a
Slate to make subgrants, the statute.

lai Requires the State to use a for-
mula to distribute funds;

(b) Gives the State discretion to
select subgrantces through a competi-
tion among the applicants or through
some other procedure; or

(c) Allows some combination of
these procedures.

(Authorny 20 U S C 1221e 3ia)(1). 2831(a))

(45 PI( 22517. Apr 3 1980 Redesignated at
45 Pit 77368, Nov 21, 1980, and amended at
54 Plt 217'16, May 19. 10891
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Subpad 11-How a State Applies for
a Grant

STATE PLANS AND APPLICATIONS

74.100 Effect of this subpart.

This subpart establishes general re-
quirements that a State must meet to
apply tor a grant under a program cov-
ered by this part. Additional require-
ments are In the authorizing statute
and the implementing regulations tor
the program.

(Authority 20 LI S C 1221e-3(a)(1))

(52 FR Wham July 24. laa7)

1174.101 The generid State application.

A State that makes subgrants to
local educational agencies under a pro-
gram subject to this part shall have on
file with the Secretary a general appll-
cation that meets the requirements of
Section 435 of the General Education
Provisions Aet.

(Authority 20 U S C 1232d)

(52 FR 27804.July 24, 19871

I/ 76.102 Definition of "State plan" fur
Part 76.

As used In this part, "State plan"
means any of the following docu-
ments:

(a) Compensatory educatton. The
application tuuter Si:ction 162 of Title
I of the Elementary and Secondary
Education Act.

(b) lthgront eh:Mien. The applica-
tion untie, Sectiona 141 143 of the Ele-
mentary and Secondary Education
Act.

(c) Bastc skills The a2reement
under Title 11 B of the Elementary
and Secondary Education Act.

(d) Ltbrary resources The State plan
under Title 11 of the Elementary and
Secondary Education Act (as in effect
on Sept. 1978).

te) Innovative projects, Gutdance
and Counseling. The State plan muter
Title III of th, Elementary and Sec-
ondary e:dtieation Act (us in effect on
Sept. 30, 1978)

(f) Edueational Improvement, Re .
sources, and Support The State plan
under Title IV of tlie Elentettlary and
Secondat y Education Act,

§76.102

(g) State eaacational agencies. The
State plan under Title V-B of the Ele-
mentary anc: Secondary Education
Act.

(h) State educational agencies. The
application under Title V-A of the Ele-
mentary and Secondary Education Act
(as in effect September 30, 1978)

(I) Communtly schools The &att.
plan under Title VIII of the Elementa-
ry and Secondary Education Act..

(I) Gifted and talented children The
application under Section 904(0)(1) of
Title IX of the Elementary and Sec-
ondary Education Act.

(k) Academic subjects. The Slate
plan under Title III-A of the National
Defense Education Act.

(I) Handicapped children. The State
plan under Part B of the Education of
the Handicapped Act.

(m) Handicapped children. The ap-
plication under Section 619 of the
Education of the Handicapped Act.

(n) Vocational education. The
annual program plan and the annual
accountability report under Part A of
Title I of the Vocational Education
AcL

(0) Career educatron. The State plan
under Section 7 of the Career Educa-
tion Incentive Act.

(p) Adult education. The State plan
under the Adult Education Act.

(q) Communtly servtces The State
plan under Title I of the lligher Edu-
cation Act.

(r) State student incentive grants.
The application under Section 415C of
the Higher Education Act.

(s) Educational informatton renters.
The State plan under Section 4188 of
the Higher Education Act.

(t) Incentwe grants for State student
(znanctal aststance training The ap-
plication under Section 493C of the
Higher Education Act.

(u) Pothecondary commissions. The
application tor intrastate planning
under Section 1203(a) of the Higher
Education Act.

(v) labranes. The basic State plan a
long-range program, and an annual
program under the Library Services
and Conatructien Act.

(w) State equahzatton The aptAica-
lion tinder Section 842 of the Educa-
tion Atnendrnents of 1974.
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§ 76.103

(x) Client Assistance Program. The
written request for assistance under
section 11.4 of the Rehabilitation Act
of 1973. as amended.

iy) Removal of Architectural Ear-
ners to the Handicapped. The applica-
tion under Section 607 of the Educa-
tion of the Handicapped Act.

(.1 Emergency hnmigrant Educa-
tion The application under the Emer-
gency Immigrant Education Program.

(aa ) Math-science programs The
State application under Section 209 of
Title II of the Education for Economic
Security Act.

ibb) Programs that do not have regu-
lations. If a State-administered pro-
gram does not have inq.(ementing reg-
ulations, the documents that the au-
thor.hing statute for the program re-
quires a State to submit to receive a
g rant.

(cc) Carl D. Perkins Scholarship Pro-
gram. The application under Section
563 of the Higher Education Act.

Authority. 20 USC 1221e-3(a)(1))
(45 FR 2251'1. Apr 3. 1980 Redesignated at
45 Fit 77368, Nos 21. 1980. and amended at
45 FR 84060. Dec 22. 1980. 50 FR 9962. Mar.
12. 1985, 50 FR 29330. July 18. 1985, 60 FR
32564. Aug 13. 1985. 50 PR 33188. Aug. 16.
1985. 50 FR 43546, Oct 25. 1985: 51 FR
35563. Oct 6. 1986, 52 FR 27804, July 24.
19811

76 103 Three-year State plans.

(a) Beginning no later than fiscal
year 1981. each State plan will be ef-
fective for a period of three fiscal
years, unless the program regulations
provide fur a longer effective period.

(b) If the Secretary deterridnes that
the three-year State plans 'under a
program should be submitted by the
States on a staggered schedule. the
Secretary may require groups of
States to submit or resubmit their
plans in different years.

lc) This section does not apply to:
( I) The annual accountability report

under Part A of Title I of the Voce..
Lionel Education Act;

(2) The annual programs under the
Library Services and Construction Act,

(3) The application under Sections
141-143 of the Elementary and Sec.
ondary Edt .:ation Act, and

sl
ea* 4.4 Ly

34 UR Subtitle A (11-149 Edition)

(4) The State application under Sec-
tion 209 of Titie II of the Education
for Economic Security Act.

(d) A State may submit an annual
State plan under the Vocational Edu-
cation Act. It a State submits an
annual plan under that program, this
section does not apply to that plan.

Non Thls section is based on provision
in the General Education Provisions Act
(GEPA). Section 427 of the Department of
Education Organization Act (DEOA). 20
LI S C. 3487, provides that except to the
extent inconsistent with the DEOA. the
GEPA "shall apply to functions transferred
by this Act to the extent applicable on the
day preceding the effectin date of this
Act Although ztandardized nomenclature
is used In this section to reflect the creation
of the Department of Education, there is no
intent to extend the coverage of the UEPA
beyond that authorized under Section 427
07 other applicable law.

(Authority: 20 U.S.C. 1231g(a))

(45 FR 22517, Apr. 3, 1980. Redesignated at
45 FR 77388, Nov. 21, 1980. and amenJed at
45 111 88298, Dec. 30, 1960: 60 FR 43645,
Oct. 25. 1915)

76.104 A State shall Include certain cer-
tifications In its State plan.

(a) A State shall include the follow-
ing certifications in each State plan:

(1) That the plan is submitted by
the State agency that is eligible to
submit the plan.

(2) That the State agency has au-
thority under State Law to perform
the functions of the State under the
program.

(3) That the State legally may carry
out each provision of the plan.

(4) That all provisions of the plan
are consistent with State law.

(5) That a State officer, specified by
title in the certification, has authority
under State law to receive, hold, and
disburse Federal funds made available
under the plan.

(6) That the State officer who sub-
mits the plan, specified by title in the
certification, has authority to submit
the Plan.

(7) That the agency that submits the
plan has adopted or otherwise formal-
ly approved the plan.

(a) That the plan is the basis for
State operation and administration of
the program.

216

Office of the Secretory, Education

!Authority. 20 U S.C. 1221e 3(a)( I ))

176.106 State documents are public Infos-
nustsun.

A State shall make the following
documents available for public inspec-
tion:

(a) All State plans and related offi-
cial materials.

(b) All approved subarant
lions.

(c) All documents thst the Secretary
transmits to the State regarding a pro-
gram.
(Authority. 20 US C 1221c 3(a)( I))

CONSOLIDATED GRANT APPLICATIONS FOR
INSULAR ARLAS

Aurnoutry Title V. Pub. I. 95 134. 91
Stat. 1159 (48 U S C 146Uo

GPM No and nate* ol (govern

64 334 P0194 I.Lowy &Arco. SW.. (wo) Plootam

64 035 161441944 Loopeorton

§ 76.125

I 76.125 What I. the purpose of there reg-
ulations?

(a) Sections 76.125 through 76.137 of
this part contain requirements for the
submission of an application by an In-
sular Area for the consolidation of two
or more grants under the programs
listed in paragraph (c) of this section.

(b) For the purpose of II§ 76.125-
76.137 of this part the term "Insular
Area" means the Virgin Islands,
Guam, American Samoa, the Trust
Territory of the Pacific Islands, or the
Commonwealth of the Northern Mari-
ana Islands.

(c) The Secretary may make an
annual consolidated grant to assist an
Insular Area In carrying out one or
more of the following programs.

Aumonongto914.600

library Picxyams
- -

Duo 1 Ic4ary 54101C.411 and Constioc6on Ad (20
U SC 351-354)

194 Ilk lexsty SeniColl anti Constioc6on Ac4 (20
U SC 355.4556-2)

P01111AC0144aly Etke.41.441 Prevents

64 001 GlatIlb kr Coosuocbon H.4.041514ocuon, 619:1
01 Un044(.4941osto .1/4.440.T.I. 4440.4.4

64 046 Ed., AIWA 1)10499c6 Pluv.In4

64 135 A49 to t &no (u.so
64 176 Ca1 0 P.A... SCI141Wah4. Plo94449

Vocsoonal

64 002 ACkal1 Li6%.a41.111 -SIlw 9.9n4.9414903 Plo-
94494

640411 Vocat49,9 Lalut.abon- tiwfiC (*area lo
States

84 049 Vast...A.41 - -.x.suon -Consumed LW
11oroomai044) ak9...bon

114 050 Vocational EckAatren huguire 'swore
moot sod Stollft.s

64 052 Voca000tal kdor-awin Siegel Plogoorns 1G
the DasaOnintageo

84 053 Vocatgrese ducation Slall AchlbOry

84 121 Vocationel ..ucrboo- Sulu Ptintwg Cd
Ensksa6on

64 009 Ployiwtli I. I 110444104 11.444.k4444eLl Ctwi
drti wl Slake OptowlvJ 10 544ry"..11.4 SCI.401.

84 021 Itaiwkaiv.1 ...I SOW Po0
egi1111 51.1n Co.) hot)...

1919 VII, Pan E 04 Ins Hsgnel Eaocatan Act (f0
U S C 11326-113264)

Titaa 1 Pan 8 01 V* Wm E.6.Cal0f1 Act (20 U S C
10)1-1019)

Second Marna Act ol 1890 (7 U SC 322 and 323)
10440/ Pot C ol Ins t4,hw Education Ac1 (20 U SC

11194.111941-11)
_

and Adost Educelson Proglerns

AdO
-

Educabon Acl (94copt) Socuons 309. 316 and
3111)(20 U 1201 el soo)

Inla I. Pot A ol the Vocabonal Educstron Act (20
U SC 2301 2380)

Inks I. Pan A. 544c6on 150 ol Ins Vocalsonel Educe
Lon Act (20 U SC 2380)

191. 1, Pail A Sec6on 130-136 01 Owl Vocauonat
Eciouuon Act (20 U SC 2350-2356)

Ws I. Put A Socison 140 ol the Vocational Educe
bOel Aci (20 USC 2370)

14119 I. P441 A, Sucbon 105 ol Vie Voca9onal Edu,a
bon Act (20 U SC 2305)

11091 Pan A SuGlaOln 102 *Ad 111 01 Ow Vocalson
pucahon. Ac1520 U SC 2.102 4.1,2 2311!

lot IN Ihoxicappod Rooms

1

Secbon 554(a)(2148) ol Quota 1 ol the Educaton
Conso14414on Imploroment Act ol 1881 (20
USC 3803 and 20USC 2711 2172)

I 6 dociltKin 01 ItandrcaVood Act Pal 13 (except Suction
I 619) (20 USC 1411-1418, 1420)
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(Authority 20 USC 1221e-34a74 2831(al,
and 3474)
(47 FR 17421. Apr 22. 1982. as amended at
50 FR 29430. July 18. 1985. 50 FR 32504.
Aug 13. 1985. Su FR 43545. Oct 25, 1985: 51
FR 35583. Oct 6. 1986. 54 FR 21776. )4ay 19.
19891

4 76 126 What r -batons apply to the
Lonsultdd tt applications tor in.
sular birek4

The following regulations apply to
those pi ograms 6:^luded in a consoli-
dated grant.

tat The regulations in H 76.125
through 76.137. and

(hi The regulations that apply to
each spvcific program included In s.
consolidated grant for which funds are
used

(AtIllturtty 48 U S C 1469a)Q04
147 FR 17421. Apr 22 19821

76.127 What id the purpose of a consoll.
dated grant?

An Insular Area may apply for a
consolidated grant for two or more of
the programs listed in 76 I25(c). This
procedure is intended to.

Sunplify the application and re-
porting procedures that would other-
wise apply tor each of the programs
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Included in the consolidated grant;
and

(b) Provide the Insular Area with
flexibility in allocating the funds
under the consolidated grant to
achieve any of the purposes to be
served by the programs that are con-
solidated.
tAnthority: MI US C 148904:104
147 Fit 17421. Apr 22. 19921

V 76.128 What is a consolidated grant?
A consolidated grant Is a grant to an

Insular Area for any two or more of
the program.s listed in 76.125(c). The
amount of the consolidated grant is
the sum of the allocations thp Insular
Area receives under each of the pro-
grams included in the consolidated
giant if there had been no consolida-
tion.

Example Assume the Virgin islands aP-
pites foi a consolidated grant that includes
programs under the Adult Education Act.
Vocal tonal Education Act. and Chapter 1 of
the Education Consolidation and improve
mein ALI if the Virgin islands' allocation
uhdcr the formula (or each of these three
programs is 8150,000. the total consolidated
grant to the Virgin islands would be
$45u.1100

lAlutlwluty 48 U S C 1441.14)(404
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(47 PR 17421. Apr. 22. 19821

174.124 How dues a consolidated grant
work?

(a) An Insular Area shall u.:e the
funds it receives under a conselidated
grant to carry out. In its Jurisdiction.
one or more of the programs included
in the grant.

Example. Auume that Guam applies for a
consolldated grant under the Vocational
Education Act. the Handicapped Preschool
and School Programwincentive Grants, and
the Adult Education Act and that the sum
of the allocations under these programs ts
$700.000. Guam 'nay choose to allocate this
8700.000 among all 31 the programs author-
ized under the thr'..e programs Alternative-
ly. It may cho..se to allocate the entire
$100.000 to one 1.11( two of the programs. fur
example. the Adult Educatiou Act Program.

(b) An Insular Area shall comply
with the statutory and regulatory re-
quirements that apply to each pro-
gram under which funds from the con-
solidated grant are expended.

Example. Assume that American Samoa
uses part cd the hinds under a consolidated
grant for the State program under the
Adult Education Act. American Samoa nced
not submit to the Secretary a State plan
that requires policies and procedures to
assure all students equal access to adult
education programs However. In carrying
out the program. Artlyricall Samoa must
meet and be able to demonstrate compliance
with this equal ittrUb.h reWiarrilietit
(Authority. 48 U S C 1469a) Q04
(42 FR 17421, Apr 22. 19821

11 16.130 How are conaohdated grants
made?

(a) The Secretary annually makes a
single cOnsoh.L.ted grant to each Insu-
lar Area tlhat meets the reuulrementa
of ft 76 125 through Id 137 und each
program mutter which the grant funds
are to be used and administered.

(b1 1.'he Secretary may decide that
one or inure prcgrams cannot be in-
cluded in 11.. c msolidated grant if the
Secretary dAermines that thc Insular
Area failed to Int-et Liu- program objec-
tives stated in ils plan lor the previous
fiscal year ill wliiciu it cm rh.d out the
programs

(c) Undo a voitsulitlatcil grant, an
Insular Area may Use a single advisory
council for ally or .111 tui I lie programs
that requit e nit ads [miry t. tttt tell.

§ 76.131

(d) Although Pub. L. 95-134 authori-
ales the Secretary to consolidate grant
funds that the Department awards to
an Insular Area, It does not confer eli-
gibility for any grant funds. The eligi-
bility of a particular Insular Area to
receive grant funds under a Federal
education program ls determined
under the statute and regulations for
that program.
(Authority: 411 U.S.C. 141191)Q04
(4' FR 17421. Apr. 22. 19821

1 14.131 How does an insular area apply
fur a consolidated grant?

(a) An Insular Area that desires to
apply for a grant consolidating two or
more programs listed in f 76.125(c)
shall submit to the Secretary an appli-
cation that:

(1) Contains the assurances in
f 76.132: and

(2) Meets the application require-
ments in paragraph (c) of this section.

(b) The submission of an application
that contains these requirements and
assurances takes the place of a sepa-
rate State plan or other similar docu,
ment required by thls part or by the
authorizing statutes and regulations
for programs included in the consoli-
dated grant.

(c) An Insular Area shall Include in
Its consolidated grant application a
program plan that:

(1) Contains a list of the programs in
f 76.125(c) to be included In the con-
solidated grant;

(2) Describes the program or pro-
grams in f 76.125(c) under which the
consolidated grant funds will be used
and administered;

(3) Describes the goals, objectives,
activities, and the means of evaluating
program outcomes for the programs
for which the Insular Area will use the
funds received under the consolidated
grant during the fiscal year for which
it submits the application. Including
needs of the population that will be
met by the consolidation of funds; and

(4) Contains a budget that Includes a
description of the allocation of funds-
including any anticipated carryover
funds of the program in the consoli-
dated grant from the preceding year-
among 4.11e programs to be included in
the c mst.Pdated grant.
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(Approsed by the Of nce of Management
and Budget under control number 1880
051.0

Ant horny 48 US C 1469a)

147 Fat 17421. Apr 22. 1982. as amended at
1-11 49143. Dee 6.19881

9 76 i.13 What assurances must be in a
consolidated grant apphcanon?

(a) An Insular Area shall include in
its consolidated grant application as-
surances to the Secretary that it will:

(11 Follow policies and use adminis-
trante pracnces that will insure that
non Federal funds will not be sup-
planted by Federal funds made avail-
able under the authority of the pro-
grams in the consolidated grant:

(2) Comply with ale requirements
(except those relating to the submis-
s.un of Stale plans or similar docu-
ments; in the authorizing statutes and
iiii1.1en)enting regulations for the pro-
grants under which funds are to be
used and administered. (except re-
quirements for matching funds);

(3) Provide for proper and efficient
administration of funds in accordance
v.itli the authorizing statutes and im-
plementing regulations for those pro-
grams under which funds are to be
used and administered;

(4) Provide for fiscal control and
fund accounting procedures to assure
pruner disbursement of. and account-
ing for, Federal funds received under
the consolidated grant;

(6) Submit an annual report to the
Secretary containing information cov-
ering the program(s) for which the
grant is used and administered. includ-
ing financial and program 'perform-
ance Information required under 34
CFR Part 74. Subparts 1 and J:

161 Provide that funds received
under the consolidated grant will be
under control of. and that Lille to
property acquired with these funds
a ill be. in, a public agency. .nslilution.
or organization The public agency
shall adininister these funds and prop.
erty.

Keep records. including a copy of
the State Plan or application docu-
ment under which funds are to be
spent. which show how the funds re
celved tinder the consolidated grant
have been spent

342
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(a) Adopt and use methods of moni-
luring and providing technical assist-
ance to any agencies, organizations, or
institutions that carry out the pro-
grams under the consolidated grant
and enforce any obligations imposed
on them under the applicable sLatutes
and regulations

(9) Evaluate e effectiveness of
these programs in meeting Lhe pur-
poses and objectives in the authorizing
statutes under which program funds
are uSed and administered;

(10) Conduct evaluations of these
programs at intervals . nd in accord-
ance with ptocedures the Secretary
may prescribe; and

(11) Provide appropriate opportuni-
ties for participation by local agencies,
representatives of the groups affected
by the programs, and other interested
institutions, organizations, and indi-
viduals in planning and operating the
programs.

(b) These assurances remain in
effect for the duration of the pro-
grams they cover.
(Authority. 48 U S C. 1469a)Q04
147 FR 17421. Apr. 22, 19821

976.133 What is the reallocation author-
ity?

(a) After an Insular Area receiveS a
consolidated grant, it maY reallocate
the funds in a manner different from
the allocation dereribed in its consoli-
dated grant application. However, the
funds cannot be used for purposes
that are not authorized under the pro-
grams in the consolidated grant under
winch funds are to be used and admin-
istered.

(b) If an Insular Area decides to re-
allocate the funds it receives under a
consolidated grant, it shall notify the
Secretary by amending its origina) ap-
plication to include an update of the
information required under 9 76.131.
(Authority 48 1J S C 1409mQ04
147 Fit 17421. Apr 22. 19821

78.131 What is the relationship between
consididuted and non-consaliduted
grunts?

(a) An Insular Area may request
that any number of programs in
§ 76.125(c) be included in its consoli-
dated grant und may apply separately
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for assistance tinder any other pro-
grams listed in § 76 125(e) for which it
is eligible.

(b) Those progranis that an Insular
Area decides to exclude from consoli-
dationfur which IL lutist submit sepa-
rate plans or applications- are imple-
mented in accordance with the appli-
cable program statutes and regula-
tiot.s. The excluded programs are not
subject to tile provisions for allocation
of funds among progrunts in a consoli-
dated grant..

(Authority: 48 11 S C 14495 )Q04
147 FR 17421. Apr '22. 19621

9 76.135 Are there any requirements for
matching funds?

The Secretary waives all require-
ments for attaching hinds for those
programs that are consolidated by an
Insular Area in a consolidated grant
application.
(Authority. 48 U S C 1469a)(404
147 FR 17421. Apr. 22. 19621

76.134 Under what programs may con-
solidated grunt funds be spent?

Insular Areas may only use and ad-
minister funds under programs listed
in 9 76.125icit 1 during a fiscal year
for which the Insular Area is entitled
to receive! funds under an appropria-
tion for that program.
(Authority 48 11 S C Mud Q04
147 PR 17421. Apr 22. 191321

9 76.137 How muy carryover funds be used
under the consolidated grunt applica-
iiun?

Any funds under any applicable pro-
gram which ale available for obliga-
tion and expenditure in Lhe year suc-
ceeding Lhe fiscal year for which they
are appropriated must be obligated
and expended in accordance with Me
consolidated grunt application submit-
ted by the Insular Area for that pro.
gram It the succeeding fiscal year
(Authority *.to ti at I z:818). 48 lid C
1489a)

AAILIIDIALti is

Cluass tiLt aitatm a Set .3-4 CFR Putt
Subpart I, Vrogra iiiiii Chunges and
Budget Revlauna, Q04
147 PR 11421. Apr 22, 39621

§ 76.201

0 76.140 Amendments to u Slate plan.

(a) If the Secretary determines that
an amendment, to a State plan is es-
sential during the effective period of
the plan, the State shall make the
amendment.

(b) A State shall also amend a State
plan if there is a significant and rele-
vant, change in:

(1) The information or the assur-
ances i. the plan;

(2) The edrniastrallon or operation
of the plan; or

(3) The organization, policies, or op-
erations of the State agency that re-
ceived the grant. If the change materi-
ally affects the information or assur-
ar s in the plan.
(Authority: 20 US C 12'21e-3(an1).
1231g(a))

9 76.141 An amendment requires the same
procedures as the document being
amended.

If a State amends a State plan under
976.140, the State shall nse the same
procedures as those IL must use to pre-
pare and submit a State plan.

(Authority: 20 U S.0 1221e-3(aHl))

9 76.142 An amendment is approved on
ale same basis ass the document being
amended.

The Secretary uzes the same proce-
dures to approve an amendment Lo a
State plan--or any other document a
State submitsas the Secretary uses
Lo approve the original document.

(Authority: 20 U.S C. 1221e-3(anl))

Subpart CHow a Grant Is Made to
a State

APPROVAL OR DISAPPROVAL IST TIIE
SECRLTARY

076.201 A Slate plan must meet all statu-
tory and regulatory requirements.

The Secretary approves a State plan
if it meets the requirem-ntz.- 3f the
Federal statutes and regulaltons that
apply to the plan.

(Authority 20 U.S C. 1221e slat( n
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9 76.202 Opportunny for a hearing before
a Stair plan is disapproved.

The Secretary may disapprove a
State plan only after:

(a) Notifying the State;
(b) Offering the State a reasonable

opportunity for a hearing; and
Cc) Holding the hearing. If requested

by the State.

(Authority 20 USC t221e-3LaXl

9 76 235 The runticcion of grant award.
(a) To make a grant to a State. the

Secretary tattes and sends to the SU' .!
a notification of grant award.

(b) The notification of grant award
tellS the amount of the grant and pro-
ides other Information about the

graut.

Authority 20 U S C 1221e-3(an III

AM.MTMENTS AND REALM:M.1E2M OT
GRANT FUNDS

9 76 260 Allotments are made under pro-
gram statute or regulations.

(a) The Secretary allots program
funds to a State in accordance with
the authorizing statute or auplement-
mg regulation.s for the program.

(b) Any reallotment to other States
will be made by the Secretary In ac-
cordance with the authorlzing statute
or huplementing regulations for that
program

(Authority 20 U S C 3474(1))

(50 Fit 29330.July 18. 1985)

9 76 261 Reallotted funds are part of a
Slate's grant.

Funds that a State receives as a
result of a reallotment are part of the
State's grant (or the appropriate fiscal
year However, the Secretary does not
constder d reallotment in determining
the maximum or minimum amount toaim State is entitled for a follow-
nig (is( al year

I A £U..IIy 2tJ U S ( 1221i. jt aoln
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Subpar! 0How To Apply I. tho
State for a Subarea!

T76.300 Contact the State for procedures
to follow.

An applicant for a subgrant can find
out the procedures it must tollow by
contacting the State agency that ad-
ministers the program.
(Authority: 20 U.S.C. 1221e-3(a)(1))

Caoss-srazasncs. See Subparts E and CI of
this part for the general responsibilities of
the State regarding applIcaUons for sub-
grants

7w.:1`) laical educational agency general
application.

A local educaUonal agency that ap-
plies for a subgrant under a program
subject to this part alail have on file
with the State a general application
that. meets the requirements of Sec-
tion 4:36 of the General Education Pro-
visions Act.
(Approved by the Office of )ganagement
and Budget under control number 1880-
0513)

(Authority: 20 U.S.C. t2324)
152 FR 27804, July 24. 1987; 53 FR 49143,
Dec. 8. 19881

74.302 The notice to the subgrantee.

A State shall notify a subgrantee in
writing of:

(a) The amount of the subgrant;
(b) The period during which the sub-

grantee may obligate the funds; and
(c) The Federal requirements that

apply to the subgrant.
(Approted by the Office of Managemebt
and Budget under control number 1880-
0513)

(Authority 20 U C )221e-3(2.)U))
145 FR 22517. Apr. 3. 1080 Redesignated at
45 Fit 77388. Nov 21. 1980. and amended at
53 Fit .4143. Dec 6. 19883

it 76 303 Joint applications and projects.
(a) Two or more eligible parties may

submit a joint application for a sub-
grant

(to if the State must use a formula
to distribute subgrant funds (see
76 51). the State may not make a

subgrant that exceeds the slim of the
entitlements of the separate suberan
lerb
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(c1 If tite State funds the %pplica
tion. each stittgrantee shall

(1) Carry out the acts% ti tea that the
subgrantee agreed to carry out: and

(2) Use the hinds in actordance with
Federal requIrements.

(d) Each subgrantee shall use an ac-
counting system that pin mits idettlift.
cation of the costs paid for under its
subgrant.

(Authority. 20 U C 1221e 3tax 1 »

76.304 Subgruntee Ault make mbgrant
application available to the pul lic.

A subgranter shall make any appli-
cation. evaluation, pertudic program
plan, or report relating to each pro-
gram available for public inspection.
(Authority. 20 U S C 122 te 3tax h. 1232e)

6 76.305 Amendment* to applications

If a subgrantee makes a significant
amendment to its application. the sub-
grantee Shall use the same procedures
RS those it musl use to submit an ap-
plication.
(AuthOrtty 2011 S C 1221e at AN »

CROSS-RLYLIst Ng t Sri. 34 CFR Para 74.
Subpart 1.- Progr.monatic Changea and
Budget Revisiolts

Subpart EHow a Suhgrant is Mods
to on Applicant

76.100 Slide wort-awe+ for reviewing an
apphealom

A State that i rim vs an application
fOr a subgrant shall take the following
steps:

(r) Remea) The State shall review
the appl'cation

(b) Approval mil Wrote,» programs-
The State Nhal I approve an application

(1) The appla ation is submitted by
an applicant t hat Is entitled to receive
a subgrant under the program. and

(2) The applicant miii t ts the require-
mentS Of the Federal statutes and rug-
u/aLlOns that amity to the program

(c) Appan al discretionary pro
grams The Sid» rimy approve an ap-
plication if

( i I The application
an eligible applu ant molt r a program
In which the Slate hws the discretion
to select. aithgt.itilvi s.

§ 76.40)

(2) The applicant meets the require-
ments of the Federal statutes and reg-
ulations that apply to the program;
and

(3) The Slate determines that the
project- should be funded under the
authorizing statute and implementing
regulations for the program.

(d) Disapprovalentitlement and
discretionary programs. If an applica-
tion does not meet the requirements
of Lite Federal statutes and regitla-
Lions that apply to a program. the
State shall not. approve the applica-
Lion.

(Authority: 20 US 1221e HmmO 10

76.101 Visapproval of an application
opportunity (or a bearing.

(a) State agenck hearing before dis-
approval. Under the following pro-
grams the State agency that. adminis-
ters the program shall provide an ap-
plication with notice and an opportu-
nity fur a hearing before it. may disap-
prove the application:

(1) Chapter I 1-;.ogram in Local Edu-
cational Agencies.

(2) Grants to State Agencies for Pro-
grams To Meet the Spital Education-
al Needs of Children in Institutions
for Neglected or Delimvient Cluldren.

13) Supplementary Centers and
Services, Guidance, Counseling, and
Testing Programs.

(4) Strengthening Instruction in
Acadennc Subjects in Public Schools

(5) btate.operated Programs for
Handicapped ChIldren.

(6) Assistance LO Slates for Educa-
tion of Handicapped Children.

(7) State Vocational Education Pro-
grams.

(8) State Grants for Strengthening
the Skills of Teachers and Instruction
in Mathematics, Science, Foreign Lan-
guages, and Computer Learning and
(nr Increasing the Access of All Stu-
dents to That Instruction.

(b) Other programshearings not re-
quired. Under other programs covered
by tins part, a Stale agencyother
than a State edi cational agencyis
not required to provide an opportudity
for a hearing regarding the agency's
disapproval of an application.

(c) If an applicant for a subgrant al-
leges that any of the following actions
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of a State educational agency violates
a State or Federal statute or regula-
tion. Liic State educatic^al agency and
the applicant shall use the procedures
111 paragraph (d) of tins section.

(1 ) Disapproval of or failure to ap-
prove the application or project in
whale or in part

(2) Pailure to provide funds in
anionms in accordance with the re-
gain. ments of statutes and regula-
tions.

(d) Slate educational agency hearing
proi-edures. li If the applicant applied
under a program listed in paragraph
(a) of this section. the State educa-
tional agency shall provide an oppor-
tunity for a hearing before the agency
disapproves the application.

(2) If the applicant applied under a
program not listed in paragraph (a) of
this section. 'he State educational
agency shall provide an opportunity
for a hearing either before or after the
agency disapproves the application.

(3) The applicant shall request the
hearing within 30 days of the action of
the State educational agency.

(4 1) Alithin 30 days after it receives
a request. the State educational
agency shall hold a hearing on the
record and shall review its action.

(II) No later than 10 days after the
hearing the agency shall Issue its we.
ten ruling. Including findings of Ike(
and reasons for the ruling.

nil) If the agency determines that Ito
action was contrary to State or Feder-
al statutes or regulations that govern
the applicable program, the agency
shall rescind its action.

(5) If the State educational agency
dots not rescind its final action alter a
review under this paragraph, the ap-
plicant may appeal to the Secretary.
The applicant shall file a notice of the
appeal with the Secretary within 20
days after the applicant has been noti-
fied by the State educational agency
of the results of the agency's review If
supported by subi.tantial evidence.
findings of fact of the State edu- Mon-
et agency are final

(6)(1) The Secretary may also Issue
interim orders to State educational
agencies as he or she may deckle are
necessary and appropriate pending
appeal or review
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(11) If the Secretary determines that
the action of the State educational
agency was contrary to Federal stat-
utes or regulations that. govern the ap-
plicable program, the Secretary issues

nrcler that requires the State edu-
cal-mal agency to take appropriate
action.

(7) Each State educational agency
shall make available at reasonable
times and places to each applicant all
records of the agency pertaining to
any review or appeal the applicant Is
conducting under this section, includ-
inp records of other applicants.

.8) If a State educational agency
does not comply with any provision of
this section, or with any order of the
Secretary under this section, the Sec-
retary immediately terminates all as-
sistance to the State educational
agency under the applicable program.

(ei Other State agency hearing Proce-
dures. State agencies that are required
to provide a hearing under paragraph
(a) of this sectionother than State
educational agenciesare not required
to use the procedures in paragraph id)
of this section.

NOTE This section ts hued on a provision
in the General Education Provisions Act
(GEPA). Section 427 of the Department of
Education OrgartiraUon Act (DE0A). 20
U.S C 3487. provides that except to the
extent inconsistent with the DEOA. the
GEPA "shall apply to funcUons tratuferred
by this Aet to the extent applicable on the
day preceding the effective date of this
Act " Although standardized nomenclature
Ls used in this secUon to reflect the creation
of the Department of Education, there Is no
intent to extend the coverage of the GEPA
beyond that authorlzed under Section 427
or other applicable law.
(Authority. 20 U S C. 1221e-3(ah 1231b-2.
2831(a))

145 FR 22517. Apr 3. 1980 Redesignated at
45 FR 77388. Nov. 21. 1980, and amended at
45 1'R 88228. Dec 30. 1980. 50 FR 43545.
Oct 25. 1985, 52 FR 27805. July 24, 1987. 54
FR 21775 and 21278. May 19. 19891
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Subpart f What Conditions Must Se
Met by the State and its Sub-
grantees?

NONDISCRIMINATION

I76.504 Federal statutes and regulations
on nondiscrimination.

A State and a subgrantee shall
comply with the following statutes
and regulations:

S.opect Siam. Rasasabon

Ccurnaneaon Cei mu hau vi c Ulm 1.1 34 CFR Pso
balm dem. hyhus Au ut 1064 103
=doom na6onat (45 USC 2axx1
On00 Innaaan 20000-4(

Dwartanaaon on my law IX oi m. 34 CFR Pan
16u4 o sax EaxaLon 106

AmondmentS Of
0)72 pousc
1661-16631

Cksanana0on on Ow Suct.on 504 cd Un 34 cari Pan
beta 01 Nola* Rwle.440aco Act 104

oi 19/3 (29 U S C
14)

Ilacnnananc0 IN, 494 45 Cf R P4a
Saw deco lAwaeldwatan ACI VO

(42 ust: 0101 .4
I

(Authority. 20 UC 1221e maul). 2831(a))

ALLOWABLE Costs

76420 General cost prindpke.
Subpart Q of 34 CFR Part 74 refer-

ences the general cost principles that
apply to grants, subgrants, and cost.
type contracts under grants and sub-
grants.
(Authority. 20 U S C 1221e maul). 2831(a))

Caass-agnautrt. See 34 CPR Part 74,
Subpart G Matthew or Cost Sharing.

74.632 Use of funds fur religion prohibit-
ed.

(a) No State or subgrantee may use
Its grant or subarea to pay h 2.ny of
the following.

(1) Religious worship. Instruction, or
proselytization.

(2) Equipment or supplies to be used
for any of the activitis specified in
paragraph (au I ) of this section.

(3) Construction. remodling. repair,
operation, or maintenance of any facil-
ity or part of a facility to be used for
any of the activities specified in para-
graph (a)(1) j1 this section

§ 76.561

(s. An activity of school or depart-
men). of divinity.

(b) As used in this section. "school or
department of divinity" means an in-
stitution or a component of an institu-
tion whose program is specifically for
the education of students to:

(I) Prepare them to enter into a reli-
gious vocation; or

(2) Prepare them to Leach theologi-
cal subjects.
(Authority: 20 U.S.C. 1221e-3(a)(1). 2831(a))

176433 Acquistion of real property; con-
struction.

No State or subgrantee may use its
grant or subgrant for acquisition of
real property or for construction
unless specifically permitted by the
authorizing statute or implementing
regulations for (he program.
(Authority: 20 U S.C. 1221e-3(a)(1), 2831(a))

78.5.18 Use of tuition and fees restrkted,
No State or subgrantee may count

tuition and fees collected from stu-
dents toward meeting matching. cost
sharing, or maintenance of effort. re-
quirements of a program.
(Authority: 20 U.S.C. 1221e-3(a)(1). 2831(a»

INDIRECT Cost RATES

76.544) General Indirect coat rates; excep-
tiOna.

(a) Appendices C-F to 34 CFR Part
74 include:

(1) A description of the difference
between direct and Indirect costs; and

(2) The principles for determining
the geneml indirect cost rate that a
State or subgrantee may use under
ROI= programs.

(`)) Section 76 562 provides restric-
tions on Indirect cost. rates under cer-
tain programs.
(Authority. 20 U.S.C. 1221e-301HD. 2831(a))

27E581 Approval of indirect cost rates.
(a) The Secretary approves an indi-

rect cost, rate for a State agency and
for a subgrantee other than a local
educational agency. For the purposes
of this section. the term "local educa-
tional agency" does not include a
State agency.
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(b) Each State educational agency.
on (he basis of a plan approved by the
Secretary, shall approve an indirect
cost rate for each lacal educational
agency that requests a to do so.

(c) Each indirect cost rate must be
approved annually.

(Authority 20 U S C 122Ie 3(a)( ). 2831(a))

9 76.563 Restricted indirect cost ratepro-
grunts covered.

A State and a subgrantee shall use a
restricted indirect cost rate. computed
under 34 CFR '15 564-'15 568. for each
program that has a statutory require-
ment not to use Federal funds to sup-
plant non-Federal funds These pro-
grams include the following:
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(Authority: 20 US C 1221e-3(a/41), 2831(a))
145 FR 22517, Apr. 3. 1980. Redesignated at
45 FR 77368, Nov. 21, 1980, and amended at
50 FR 43545. Oat. 25, 1985; 53 FR 27805.
July 24, 19873

COORDINATION

76.5d0 Coordination with other acthi-

(a) A State and a subgrantee shall.
to the extent possible, coordinate each
of its projects with other activities
that are in the same geographic area
served by the project. and that serve
similar purposes and target groups.

(b) A State and a subgrantee whose
project includes activities to improve
the ba.sic skills of children. youth, or
adults shall, to the extent possible. co-
ordinate its project with other basic
skills activities that are in the same
geographic area served by the project.

(c) For the purposes of this section.
"basic skills" means reading, mathe-
matics, and effective communication,
both written and oral.

(d) The State or subgrantee shall
continue its coordination during the
period that it carries out the project.
(Autliority 20 U S C 1221e-3(a)( I), 2890)

9 76 581 Methods of coordination.

Depending on the objectives and re-
quirements of a project, a grantee
shall use one or more of the following
methods of coordination:

(a) Planning the project with organi-
zations and individuals who have simi-
lar objectives or concerns.

(to Sharing information, facilities,
staff, services, or other resources.

(c) Engaging in joint activities such
as instruction, needs assessment eval-
uation. monitoring, technical assist-
ance, or staff training.

(d) Using the grant or subgrant
funds so a.s not to duplicate or coun-
teract the effects of funds used under
other programs

tel Using the grant or subgrant
fund:, to increase the impact of funds
made available under other programs
(Authority 20 USC 1221e 3ian 1))
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EVALUATION

76.5P11 Federal evaluationcooperation
by a grantee.

A grantee snail cooperate in any
evaluation of the program by the Sec.
retary.
(Authority. 20 11S C. 1226z. 1231a. 2831(a),
3474)

145 PR 86298. Dec 30. 19801

76.592 Federal evaluationsatisfying re-
quirement for Slate or subgrantee eval-
uation.

If a State or a suhgrantee cooperates
in a Federal evaluation of a program.
the Secretary may determine that the
State or subgrantee meets the evalua-
tion requirements of the program.
(Authority. 20 US C. 1220e, 1231a)

CONSTRUCTION

CROSS-REYER5NCL See 34 CPR Part 74.
Subpart PProeur..ment Standards

0 76.600 Where to find construction reps-
(onions.

(a) A State or a subgrantee that re-
quests program funds for construction,
or whose grant or subgrant includes
funds for construction, shall comply
with the rules on comma:Lion that
apply to applicants and grantees
under 34 CFR. 75 600-'15.615.

(b) The State shall perform the
unctions that the Secretary performs

under 75 602 (Preservation of his-
toric sites) and 75 605 (Approval of
drawings and speeifical ions) of thls
title.

(c) The State shall provide to the
Secretary tiw in(ormation required
under 34 CFR 75.602(a) (Preservation
of historic sites)
(Authority 20 USC 1221t. .MA)( ), 2831(a»
(45 FR 22511. Apr S. 1980 Redesignated at
45 PR 77368. No 21. 1980 and amended at
45 PR 66298 1h 3U. 19801

PARTICIPAT10ti STUIONT5 ENROLLED
IN PHI VAT th 110015

76.850 Pri% Me Infanta,. inlyitnne
gg 76 651-76

(a) Under som prow ams. the au-
thorizing statute rennin s that a Slate
and Its sUtjrL IlL L.5 pi W. 1de lur partict

§ 76.652

nation by students enrolled in private
schools. Sections 76.651-'16.662 apply
to those programs and provide rules
for that participation. These sections
do not affect the authority of the
State or a subgrantee to enter into a
contract with a private party.

(b) If any other rules for participa-
tion of students enrolled in private
schools apply under a particular pro-
gram, they are In the authorizing stat-
ute or Implementing regulations for
that program.
(Authority: 20 U.S.C. 1221e-3(a)(1)).

Non: Some program statntes authorize
the Secretaryunder certain circum-
gances -to provide benefits directly to pri-
vate school students These "bypass- prowl-
alonswhere they applyare implemented
In the individual program regulations.

76.651 Respunsibility of a Slate and a
subgrantte.

(a)(1) A subgrantee shall provide
students enrolled in private schools
with a genuine opportunity for equita-
ble participation In accordance with
the requirements in 76.652-76.662
and in the authorizing statute and im-
plementing regulations for a program.

(2) The zubgrantee shall provide
that opportunity to participate in a
manner that is consistent with the
number of eligible private school stu-
dents and their needs.

(3) The subgrantee shall maintain
continuing adminlstrative direction
and control over funds and property
that benefit students enrolled in pia-
vate schools.

(b)(1) A State shall ensure that each
subgrantee complies with the require-
ments In 06.651-76.662.

(2) If a State carries out a project di-
rectly. IL shall comply with these re-
quirennints as if it were a subgrantee.
(Authority. 20 U S C 1221e-3(a)(1))

0 76 652 Consultation with representative('
of private school atudents

(a) An applicant for a subgrant shall
consult with appropriate representa-
Ewes uf studenta enrolled In private
schools during all phases of the devel-
opment and design of the project cov-
ered by the application, including con-
sideration olr:
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(Li Which children will receive bene-
fits under the project;

(2) How the children's needs will be
identified;

(3) What benefits will be provided;
:4) How the benefits will be provid-

ed, and
(5) How the project will be evaluat-

id
(b) A subgrantee shall consult with

appropriate representatives of stu-
dents enrolled in private schools
before the subgrantee makes any deci-
sion that affects the opportunities of
those students to participate in the
project.

(e1 The applicant or subgrantee shall
give the appropriate representatives a
genuine opportunity to express their
views regarding each matter subject to
the consultation requirements in this
section.

(Authority 20 USC 1221e-3(a)(1) )

0 76.653 Neat. number of student& and
types uf Nen ICes.

A subgrantee shall determine the
following matters on a basis compara-
ble to that used by the subgrantee in
proviling for participation of public
school students:

(a) The needs of student soiled In
private schools.

(3) The number of those students
who will participate in a project.

(c) The benefits that the silbgraritee
will provide under the program to
(hose students
(Authority 20 U S C 1221e-3(a)(1»

76 651 Benefits fur prhate sctwul ttu-
dents

(a) Comparable benefits. The pro-
gram benefits that a subgrantee pro-
vides fur students enrolled in private
schools must be comparable in quality,
scope. and opportunity for participa-
tion to the program benefits that the
subgrantee provides for students en-
rolleo in public schools

(b) Same Benefits. If a subgrantee
uses (unds under a program for public
stitoul students in a particular attend-
ance area, or grade or age level, the
subgrantee shall insure equitable op-
portunities for participation by stu
dents enrolled in private schools who:

350
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(Ii Have the same needs as the
public school students to be served;
and

(2) Are in that group, attendance
area, or age or grade level.

(e) Different benefits. If the needs of
students enrolled In private schools
are different from the needs of stu-
dents enrolled In public schools, a sub-
grantee shall provide program benefits
for the private school students that
are different from the benefits the
subgrantee provides for the public
school students.
Authority. 20 USC 1221e-3(a)(1))

I 76.655 Level of expenditures for students
enrolled in private schools.

(a) Subject to paragraph, (b) of this
section, a subgrantee shall spend the
same average amount of program
funds on:

(1) A student enrolled in a private
school who receives benefits under the
program; and

(2) A student enrolled in a public
school who receives benefits under the
program.

(hi The subgrantee shall spend a dif-
ferent average amount on program
benefits for students enrolled In pri-
vate schools If the average cost of
meeting the needs of those students is
different from the average cost of
meeting the needs of students enrolled
in public schools.

(Authority 20 U.S.C. 1221e-3(aHln

76 656 Information in an application fur
a subgrant.

An applicant for a subgrant shall in-
clude the following information in its
application:

(al A description of how the appli-
cant will meet the Federal require-
ments for participation of students en-
rolled in private schools.

(b) The number of students enrolled
in private schools who have been iden-
tified as eligible to benefits under the
program.

(e) The number of students enrolled
in private schools who will receive ben-
efits under the program.

(d) The basis the applicant used to
select the students.
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(el The manner and extent to which
the applfrant complied with f 76.652
(consultation).

(f) The places and times that the
students will receive benefits under
the program.

(g) The differences, :f any, between
the program benefits tile applicant
will provide to public and private
school students. and tile reasons for
the differences.
(Authority: 20 U S C. 1221e Maul))

174.657 Separate classes prohibited.
A subgrantee may not use program

funds for classes thas are organized
separately on the basis of school en-
rollment or religion of the students if:

(a) The classes are at the same site;
and

(b) The classes include students en-
rolled In public schools and students
enrolled in private schools.
(Authority 20 U S C 1221e-3(a)(1))

176.658 Funds nut tu benefit a private
school.

(a) A subgrantee may not use pro-
gram funds to finance the existing
level of instruction in a private school
or to otherwise benefit the private
school.

(b) The subgrantee shall use pro-
gram fr Ids to meet the specific needs
of stud Ills enrolled ut private schools.
rather

(1) The needs of a private school; or
(2) The general needs of the stu-

dents enrolled in a private school.
(Authority 20 US C. 1221v 3ta1(tli

76.659 Ilse of public school personnel.
A subgrantee may use program

funds to make public personnel mail-
able in other than public facilities;

(a) To the extent necessary tO pro-
vide equitable progriun benefits de-
signed for students enrolled in a pri-
vate school; and

(b) If those benefits are not normal-
ly provided by the private school.
(Authority 20 USC 122Ie Multi))

76.660 Use of private school personnel.
A subgrantee may use program

funds to pay for the st rvices of an em-
ployee of a private school if.

§ 76.670

(a) The employee performs the serv-
ices outside of his or her regular hours
of duty; and

(b) The employee performs the serv-
ices under public supervision and con-
trol.
(Authority: 20 U S.C. 1221e 3(a)(

76.661 Equipment and supplies.
(a) Under some program statutes, a

public agency must keep title to and
exercise continuing administrative
control of all equipment and supplies
that the subgrantee acquires with pro-
gram funds. This public agency is usu-
ally the subgrantee.

(b) The subgrantee may place equip-
ment and supplies in a private school
for the period of time needed for the
project.

(c) The subgrantee shall insure that
the equipment or supplies placed in a
private school:

(1) Are used only for the purposes of
the project; and

(2) Can be removed from the private
school without remodeling the private
school facilities.

(d) Tho subgrantee shall remove
equipment or supplies from a private
school if:

(1) The equipment or supplies are no
longer needed for the purposes of the
project; or

(2) Removal Is necessary to avoid use
of the equipment of supplies for other
than project purposes.
(Authority. 20 U S.C. 1221e-3(a)(1)1

76142 Construction.
A subgrantee shall insure that pro-

gram funds are not used for the con-
struction of private school facilities.
(Authority: 20 U,S C. 1221e-3(a)(1)I

OTHER REQUIREMENTS FOR CERTAIN
PROGRAMS

Caoss SLV1.10.11CL See 34 CFR Part 74.
Subpart C-13(nidIng and Insurance, and 34
CFR 74.t44 -Inventions and patents,

PROCEDURES FOR BYPASS

576.670 Applicability.
The regulations In la 76.671 through

76.677 apply to the following programs
under which the Secretary is author-
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lzed to waive

34 CFR Subtitle A (11-149 Edition)

the requirements for pro- viding services to private school chil-
dren and to implement a bypass:

CF DA numoor ancl name ol poiyam

84 OW Chapter I hogram n local Edocaoonal
&one.'

64 151 State WV LOCal PeilMato0 10.Edu
(.4143.4111114)10v0014111

54 164 mamornatcs and SCI4OCIIECisC41441

Oa 450 Staid end local Plograms

&Phonon') statute

Char:der I. Toe 1, Elamentary and Secondary Educe
Lon Ad ol 1965, es amended (20 US C 2701 SI
'4"7)

Chsolsr 2. Loa 1, Elamenlary and Secondary Educe
eon Act ol 0965. as amended (20 USC 2911
2952. 2971-2976)

Idle 11 Pan A Elementary and Secondary Educeoon
Act ce 1965 as amended 120 U SC 2641-29931

Pan 8 Drug FIO Schools and Commode's ol
1968 ,20 USC 3191-3197)

(Authority 20 U S C. 2727(b), 2972(d)-(e),
299thc), 3223(c))

154 FR 21775. May 19. 19891

76 671 tit ice by the Secretary.

(a) Before taking any final action to
implement a bypass under a program
listed in 1 76 570, the Secretary pro-
vides the aftected grantee and sub-
grantee, If appropriate, with written
notice

(h) In the written notice, the Secre-
Lary

(1 ) gtates the reasons for the pto-
posed bypass in sufficient detail to
allow the grantee and subgrantee to
respond,

( 2i Cites the requirement that is the
basis for the alleged failure to comply;
and

(3) Advises the grantee and subgr..z-
tee that they

(I) Have at least 45 days aftcr,recekr.
ing written notice to submit writ
ten objections to the proposed bypass,
and

May request in writing the op-
portunity for a hearing to show cause

hy the bypass should not be imple-
mented

'I lie Secretary sends the notice to
the grantee and subgrantee by certi-
fied mail with return receipt request
ed

Authority 2U S C 2727(b)(4)(A),
1). 2(004c) 322:tic»

(54 Flt 21775 May 19 19891

3 5 2

Onp4ment

regulations
Tdle 34

CFR Pan

200

264

204

None

76.672 Bypass procedures.

Section. '16.673 through 76.676 con-
tain the procedures that the Secretary
uses in conductinv show cause hear-
ing. The hearing officer may modify
the procedures for a particular case if
all parties agree the modification Is
appropriate.
(Authority: 20 U.f) c. 2727(b)(4)(A),
2972(h )(1), 2990(c), 3223(c))

(54 PR 21778, May 19, 19891

76 673 Appointment and functions of a
hearing officer.

(a) If a grantee or subgrantee re-
quests a hearing to show cause why
the Secretary should not implement a
bypass, the Secretary appoints a hear-
ing officer and notifies approprlaPc
representatives of the affected privatt,
school children that they may partici-
pate in Lhe hearing.

(b) The hearing officer has no au-
thority to require or conduct discovery
or to rule on the validity of any stat-
ute or regulation.

(c) The hearing officer notifies the
grante% subgrantee, and representa-
tives of the private 'Aim()) Clinuren os
the Lime and place of the hearing

(Authority 20 U SC. 2727(b04 )(A),
2972(111( I). 2990(c). 322,uc))

154 PR 21776. May 19. 19891

76 674 Hearing procedures.

(a) The following procedures ape ly
to a Lliow cause hearing regardiug
'delimitation of a bypass.
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(I) The hearing officer arranges for
a transcript to be taken.

(2) The grantee, subgrantee, and
representatives of the private school
children each may

(I) Be represented by legal counsel:
and

(II) Submit oral or written evidence
and arguments at the hearing.

(b) Within 10 days after the hearing,
the hearing of Beer

(1) Indicates that a decision will be
issued on the basis of the existing
record; or

(2) Requests further information
from the grantee, subgrantee, repre-
sentatives of the private school chil-
dren, or Department officials.
(Authority: 20 U.S C. 2727(b)(4)( A),
2972(h)(1). 2990(c), 3223(c))

154 FR 21778, May 19, 19891

1 78.675 Posthearing procedures.

(a) (1) Within 120 days after the
record of a show cause hearing is
closed, the hearing officer issues a
written decision on whether a bypass
should be implemented.

(2) The hearing officer sends copies
of the decision to the grantee, sub-
grantee, representatives of the private
school children, and the Secretary.

(b) Within 30 days after receiving
the hearing officer's decision, the
grantee, subgrantee, and representa-
tives of the private school children
may each submit to the Secretary
written comments on the decision.

(c) The Secretary may adopL, re-
verse, modify, or remand the hearing
officer's decision.
(Authority 20 US C 2727(b)(4)(A),
2972(h)(1). 2990(c), 3223(0)

154 FR 21776. May 10. Mtn

76.676 Judicial review of u bypass
ectiini.

If a gm ante(' or subgrantee is dissatis-
fied with the Secretary's final action
after a proceeding under 14 76.672
through 76 675. it may, within 60 days
after receiving notice of that action,
file a petu.oli for review with the
United States Court of Appeals for the
circuit in which the State is located
(Authority 21i ii S 2727(b04 )(WAD).
2972(10(2) (4). 21.190(c), 2223(0)

§ 76.684

(54 FR 21778, May 19. 19891

76.877 Continuation of a bypass.

The Secretary continues a bypass
until the Secretary determines that
the grantee or subgrantee will meet.
the requirements for providing serv-
ices to private school children.

(Authority: 20 U.S.C. 2727(b)(3)(D), 2972(t),
1221e-3(aX1))

(54 FR 21776, May 19. 19891

1176.681 Protection of human research
subjects.

If a State or a subgrantee uses a
human subject in a research project,
Lhe State or subgrantee shall protect.
the person from physical, psychologi-
cal, or social injury resulting from the
project..

(Authority: 20 U.S.C. 1221e-3(a)(1), 2831(a))

Caoss-aerracacs. See 34 CFR Part 48
Protection of Human Research Subjects.

1176.682 Treatment of animals.

If a State or a subgrantee uses an
animal in a project, the State c.r sub-
grantee shall provide the animal with
proper care and humane treatment in
accordance with the Anima! Welfare
Act of 1970.

(Authority. Pub. L 89-544, as amended)

76.683 Health or safety standards for fa-
cilities.

A State and a subgrantee shall
comply with any Federal health or
safety requirements that apply to the
facilities that the State or subgrantee
uses for a project.

(Authority: 20 U.S C. 1221e-3(a)(1), 2831(a))

I 76.684 Day care services.

(a) If a Star,e or a subgrantee uses
program funds to provide any day care
services, the State or subgrantee shall
comply with the day care require-
ments in 45 CFR Part 71 of this title.

(b) The Secretary may waive this re-
quirement by publication of a notice
in the Ft:DUCAL REGI.TER,

(Authority 20 U C 1221e 3(a)(1))
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76 690 1:nergy conservation awareness

To t he extent that it is consistent
with the statute and regulations for
any program. the subgrantee shall
consider incorporating into as pro
gram a component on energy aware-
ness Tills component may include
study of the problems. solutions. and
.dternatives relating to the Nation's
energy crisis

Authorit) 42 Li S C 8373(b). E 0 No

145 Fit 58014, Aug 29 1080 iti designated
at 45 loit TI468. Nu% 21. 19801

Subpart GWhat Are the Adminis-
trative Responsibilit:.-i of the
Stale and Its Subaranteea

GENERAL ADMINISTRATIVE
REsPoNsibILITIES

9 76 le() rompliance with statutes. regula-
tions. State plan. and applications.

A State and a subgrantee shall
comply with the State plan and appli-
cable statutes, egulations. and ap-
proved applications, and shall use Fed-
c'ral funds in accordance with those
statutes, regulations, plan, and appli-
cations

(Authority 20 U S C 1221e 3iUii, 28311an

976 701 ihe State or xubgninire adminni-
tera or aupervotea each project

A State or a subgrantee shall direct-
ly administer or supervise the adminis-
t rat ton of each project

iAlithority 20 U C 1221e hisit 1 283001

9 76 702 hacal control and fund account-
ing procedures

A State and a subgrantee shall use
fiscal control and fund accounting pro-
cedures that Insure proper disburse-
ment of and accounting for Federal
f unds

(Authority S C 122It .118.111i, 2831ean

Cl4OsS lil.nart4LI Ste 44 CM Part '14.

Subpart Li Cash Deposuorits. Subpalt ff
Standards lid Grant( t and Subgrantee and
Subarbi0H. F111411( lal Mantis, moil Systems.
and Subpart K (iiant and Subgrant Pay
ment Reouirciatims

r) 4t

34 CFR Subtitle A (II-1-89 Edition)

9 76.703 When a State may begin to obli-
gate funds.

(a) A State may not begin to obligate
funds under a program until the later
of the following two datev

(I) The date that the State plan is
mailed or hand delivered to the Secre-
tary in substantially approvable form.

(2) The date that the funds are first
available for obligation by the Secre-
tary.

(b) (I) The State must show one of
the following as proof of mailing:

(I) A legibly dated U.S. Postal Serv-
ice postmark.

(ti) A legible mail receipt with the
date of mailing stamped by the U.S.
Postai Service.

(iii) A dated shipping label, invoice,
or receipt from a commercial carrier.

(iv) Any other proof of mailing ac-
ceptable to the Secretary.

(2) lf a State plan is mailed through
the U.S. Postal Service, the Secretary
does noL accept either of the following
as proof of mailing:

(1) A private metered postmark.
(II) A inail receipt that is not dated

by the U.S. Postal Service.

Non.. The US Postal Service does not
uniformly provide a dated postmark. flefore
relying on this method. a State should
elm k Vitil its local Post of lice.

(c) After determining Li`at a State
plan is in substantially approvable
form, the Secretary informs the State
of the date on which it could begin to
obligat funds. Reimbursement tor
those obligations Is subject to final ap-
proval of the State plan.
(Authority 20 U S C 1221e 3%aitl). 28311an

9 76 701 When certain subgrantees may
begin to obligate funds.

(a) 1( the authorizing statute for a
program requires a State to make sub
grants on the basis of a formula (see

76 5). the State may not authorize an
applicant for a Stiligrant to obligate
funds until tile later of the following
two dates

(Ii The date that. the State may
begun to obligate funds under 7b 703.
or

(2) The date that the applicant sub-
mits its application to the State ill
substantially approvable form
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(b) ftenabursenient for obligations
under paragraph (a) of this section is
subject, to final approval of the appli-
cation.

(c) If the authorizing statute for a
program gives the State discretion to
select subgrantees. the State may not
authorize an applicant tor a subgrant
to obligate funds mail the subgrant is
made However. the State may ap-
prove pre-agreenleid Costs ill accord-
ance wall the cosi principles that are
appended to 34 CFR Part 74 (Appendi-
ces C-F).
(Authority 20 U S C 1221e Nunn, 2831(an

76.705 Funda muy be obligated during a
-carryover period."

(a) If a State or a subgrantee does
not obligate all of its grant t... sub-
grant funds by the -nd of the fiscal
year for which C. ogress appropriated
the funds. it. !nay obligate the remain-
ing funds donna. a carryover period of
one additional II a.al year.

(b) The Statt. shall return to the
Federal Government any carryover
funds not obligated by the end of the
carryover period by the State and its
subgrantces.

NoTA '1 Ills section is based on a provision
In the Gen. ral Education Provisions Act
(GEPAI Section 427 of the Department of
Educa Organization Act (DE0A), 20
U S C 3487. provides that except to tile
extent iniiiirosient U liii the DEOA. the
CEPA shall apply ii, functions transferred
by this AI t in the talent applicable on the
day pref.( Moe the LI fective date of this
Act Alil ..... gli stundurdiced nomenclature
is used in this St'ellilll to reflect lite creation
of the Demo inn tit of Education. there Is no
intent to overage of the GEPA
beyond that militia i,, d under Section 427
or oilitr Amin( stilt 1.tw

(Authority ti S C 12254 UN

145 Flt 22511. Apr .1 1980 Redesignated at
45 Pit T1 not, Nov 21. MO. und amended at
15 lit HO2Uti hi,, 40. 19901

ib 'NM ()litigations made during n carry-
out r pi nod Oft NtIlijC4'1 to t orrent atut

I., solution,. and upplieut ... a.
A SI ati nd a subgrantee shall use

can yuver 1 lin& in accortiaiwe with.
(a) Thy lortieral statutes and regula-

tions that apply to the program and
arc in elite t tot the carryover period.
and

§ 76.7(4

(b) Any State plan, or applicatloi
for a subgrant, that the State or sub
grantee is required to submit. for tilt.
carryover period.

Non.: This section is based on a In ovisioli
In the General Education Provisions Act
it...EPA) Section 427 of the Department oi
Education Organization Act tI4LOAL 20
U SC 3487. provides that eXetill In thi
extent inconsistent with the DEOA. tilt
GEPA -shall apply to functions transience
by this Act to the extent applicable on th.
day preceding the effective date of till
Act" Although standardized :minenciaturi
is used in this section to reflect tile creatio:
of the Department of Education. there Is n
intent to extend tile coverage of the GEN
beyond that authorized under Section 42'
or other applicable law.

( Authority: 20 U S C. 3225(b))

145 FR 22517. Apr 3, 1980 Redesignated a
45 P.-. 17388. Nov. 21. 1980. and amended a
45 FR 8o2t. 3. Dec. 30, 19801

976.707 When obligations are made.

The following table shows when r
State or a subgrantee makes obliga
Lions for various kinds of property anc
services.

11 1/14. oblvabort OS 101 It.. otAipoon 01 macto--------
114 /-44ion 04 t1 No On VHS dile on whoch th4

netal p/Opony Slaty 01 ikAviantuo mak/n
bind.%) vr011.0 COMM

MOM SO 84..siul 114 plop
arty

{0) PsICIOnal Wv1Cas Cy on y, ow 1.0,KAls as pee
omployee 01 MI Slate 01 locnAod
cutvoudoo

(CI POssonsi.1 Asevvcos by
Galli/X(4N tste i not ital
mployo o/ tn. Stale of
4uOtyant

P40u010c ol w015
ott. nun pww041 swv
ICes

(am Ktc otAty twvocos

(I) ,isol
(u) flunls/ 011.11.3 POliots41

PoPny
ihi A pie egowornont cost

Owl 4,11 ployety /4430000
Slala uncllut

coat onn4.4phn oppond.
tot C F to 45 CIII Pail
/ 4

On tn.) 011 un raucti
Sono ot ukulantua mike
e tandav wnllon COMint.
nastil 10 Oblaan lii son
Klt

On Ow chow co wt.c. VA
Stain no ukontota rnskit

Ouidaky wnl:on Contrnt
mad to otAtun II.. st015

Whoa lit. Stile Ot utvan
nom ItA SSW SOIVIC01

%/Mon tn. 10.,4 1.5.0
Yawn 11. Slat. so4/1111

Soo 00106 Ito Iwopolly
On thy liii it.y tel :no sub

()gaol (wood

(Authority 20 U s C l'221e 311(1(1 ). 283 kit))
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§ 76.720

IteRORTS

elloss Act eHeNek. See 34 CFR Part 74.
Subpart 1 Filiant !al Reporting Require.
nunts and Subpart J Monitoring and Re-
porting of Program Performance

76 720 Financial and performance re.
ports by a Stale

(a) This section applies to a State's
reports required under 34 CFR Part.
74. Subparts I (financial reporting)
and J (performance reporting).

(b) A state shall submit these re-
ports annually, unless the Serretary
allows less frequent reporting

(c) However, the Secretary may,
under 34 CPR 74 7 (SpPciul grant or
subgranl conditions) or 34 CPR
74 72(e) (Grantee accoun, mg systems),
require a State to report more fre-
quently than annually.
iAupruked by the Office of Management
and Budget under control number 1880-
05131

(Authority 20 U SC. 1221e-3(a)(1).
283h a ii

145 FR 2.:517 Apr 3 1980 Rein signated at
45 Pit 7736g 1,10l 21 1960 and amended at
5J FR 49143 lac b 19881

A 76 7. 6, subgruniee niukes reports re-
quired 11) the State

A State may require a subgrantee LO

furnish reports t hat the State needs to
carry out its responsibilities under the
program

Au( hun() 20 U S C 1221e 3(i. 1) 28311a»

Hee (MOS

t'lloss het ekatiet. See 34 CFR Part 74.
Subpar( I) Reu liliun Slid Acet,a Require-

hts for ilitords

9 76 TM Records relined tu grant funds
A Stale and a subgrantee shall keep

r« urds that fully show
,di Thl amount uf funds midi r the

grant Lir subgrant,
lov. the State or subgranier uses

tin tooth
ht total ct,4t uf the prop ( t.

iii *1 in ',hare ol that (pit provided
loan Olin I sourei., and

(e, Otto r r tords to LAI ililali an if
III tne audit

tA.I1 ny tin (411,1 of Mana:0 mem
ai.d limbo und, ontrt,I hunIM r 1880
0513.

) Eli

34 CR Subtitle A (11-1-39 Edition)

(Authority 20 U SC 12321)

145 FR 22517. Apr 3. 1980 Redesignated at
45 FR 77368. Nov. 21, 1980, and amended at
53 PR 49143. Dec 6, 19881

76.731 Records related tu compliance.

A Slate and a subgrantee shall keep
records to show its compliance with
program requirements.

(Authority 20 U.SC 1221e-3(a)(1). 2831(a))

76.734 Record retention period.

Unless a longer period is required
under 34 CPR Part 74, a State and a
subgrantee shall retain records for five
years after completion of the activity
for which they use grant. or subgrant
funds.

Note This section Is based on a provision
In the General EducaLion Provisions Act
(GEPAI Sec'iOn 427 of the Department of
Education Organization Act (DEOA), 20
USC 3487, provides that except to the
extent inconsistent with the DEOA. the
GEPA shall apply to functions transferred
by this Au t to the extent applicable on the
day pni I ding the effective date of this
Act Although standardized nomenclature
is used in this section to refkct the creation
of the In torment of Education, there is nu
intent to t tend the cueerage of the GEPA
beyond th3t authomed under Section 127
or other applu able law

(Authorit) 20 U S C 12321(a»

(45 FR 22517. Apr J. 1980 Redesignated at
45 Fit 77368, Nov 21. 1980. and amended at
45 1."'. l)a49o. Dec 30. 19801

CROSS 4LIAlieNC.i. See 34 CFR 74 21
Length of n nntion pi nod, and 71 22 Start
ing date of retention period

PRIVACY

9 76 7 io Protection uf and accessibility to
student records

Mom records On present ur pa.,t ski
dents art, st11444t tu the reqUitenittits
Of St ( lion 438 of GEP and its imph
mewing It gulatiuns tinder 34 CFR
Part IS( awn 438 is the Fainily
Edit( ai unial Rights and Privacy Act of
lii74 I
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USE Or FUNDS by STATES AND
SIMORANT65.5

76.760 Akre than one program may
assist u single activity.

A State or a subgrantee may use
funds under more than one program
to support dif ferent parts of the same
project if the State or subgrantee
meets the following conditions:

(a) The State or subgrantee complies
with the requirements of each pro-
gram with respect to the part of the
project assisted with funds under that
program.

(b) The State or subgrantee has an
accounting system that cmnits identi-
fication of the costs paid for under
each program

(Authority 20 U C 1221e-3(al(
2831(..),

76.761 rederul funds may pay 100 per-
cent uf cu-it

A State or a subgiantee may use pro-
gram funds to pay up to 100 percent of
the cost of a project if*

(a) The State or subgrantee is not
required to match the funds; and

(b) Thy project can be assisted under
the authorrzing statute and imple-
menting regulations for the program
(Authority 20 U S C 1221e. Sian 1). 2831(a))

STATC ADMINISTRATIVE
ResPolis1811.1riet,

CROSS Re3 Latin L. See .14 CPR Part 74,
Subpart K Grant and Subgtant Payment
Requiretnen4s

76 770 A Stine shall perform certain
duties with respect to the applications
fur subgrunis

With respect to each program that
authorizes subgrants. u State shall
perform thi following duties and any
other duties required by statute or
regulations

(a) minute information regard-
ing the availability of I unds tinder
each program

(b) velop pro( edures for appli
cants to follow in «until( ting and sub
milting applo atoms for subgrants

(c) Pr wide application foi ins
RD Assist Appin aids in applying for

funds

§76.772

(e) Review applications and, within
the limits of available funds, award
subgrants.

(f) Notify each applicant as to
whether It will receive a subgrant

(g) Not act in any manner that pre-
vents eligible applicants f roils applying
under the program.

(Authority. 20 USC 1221e-3taRI). 2831(an

76.771 A State shall encourage eligible
applicants to apply.

(a) Each State shall make a reasona-
ble effort to encourage eligible appli-
cants to apply for subgrants.

(b) The State shall inform eligible
applicants of:

(1) The availability of subgrants:
(2) The objectives of eaen program:
(3) The objectives of the State plan

for each program;
(4) The assistance the State provides

to an applicant in completing and sub-
mitting an application; and

(5) The procedures the State uses to
select applications for funding.
(Approved b; the (Mice 01 ManageMent
and Budget u. nder control number 1880-
0513)

(Authority 20 U.S I222c 3(axl»
(45 FR 22517. Apr. 3. 1980 Redesignated at
45 FR 77368, Nov 2:. 1030. and amended at
53 FR 49143. Dec 6, 1988)

9 76.772 Other responsibili'ies uf the
State.

(a) A State shall:
(1) Provide technical assistance to

prospective appl' :ants and slbgrant-
ees;

(2) Assist in the evaluation of proj-
ects;

(3) Develop and use procedures to
moniter each project, and

(4) Develop procedures. issue rules.
or take whatever action may be neces-
sary to properly administer eaco pro-
gram and to avoid Illegal, imprtiC.mt,
wasteful, or extravagant use of ful.ds
by the State or a subgrantee.

(b) This beCtlon applies to the pro-
gram under Tale IV of the Elementa-
ry and Secondary Education Act
unless administrative funds fur that
program are appropriated tinder Title
V-A of that Act.
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§ 76.760

(c) Thts section dues not apply to
the program under Title I of the Ele-
mentary and Secondary Education
Act

.Authority 20 US C 1221e-3(10(1u
145 F12 2..517. Apr 3. 1980 Redesignated at
45 FR 77368. Nov 21. 1980 as amended at
52 FR 27805.July 24, 19871

CUL:PLAINT Pitoctsmars Ole TUE STATE

la leo A State shall adopt complaint
proalcdurea.

(a: A State shall adopt written pro-
cedures for

itt Reeen ing and resolving any COM-
plaint that the State or a subgrantee
is violating a Federal statute or regula-
tions that apply to a program.

121 Ret lea Ing an appeal from a deci-
sion of a subgrantce with respect to a
complaint. and

(3, Conducting an Independent on-
sit e investigatton of a complaint if the
State determines that an on-site inves-
tigation is necessary.

(1), Sections 76 780-76 782 apply to
the program under Tule IV of the Ele-
mentary and Secondary Education Act
unless adm:nistrative funds for that
program are appropriated under Title
V-A of that. Act

(c) Sections '16 780-76 782 do not
apply to the program under Tule I of
the Elementary and Secondary Educa
non Act
lApprol,ed by thr Officr of Mana...ement
and Budget undcr co-- .1 number 1880-
0513i

Caoas 10.11011tIlt Sre I lti 1 Programs to
wnich Part 'Id applies

lAuthorit y 20 U S C 1221e 3ian 1
(45 F 22511. Apr 3 18813 Redesignated at
45 R 11368 Nov 21 1580 and amended at
53 FR 4v, 43 Dec 8 19881

9 76 731 Minimum complain) prucedures
A State shall include the 101,-,wing

in Its complaint procedures
(a, A time limit of 60 calendar days

after the State receives a complaint
(lilt necessary, to carry out an Inde-

pendent on site Investigation. and
t2iTi resolve the complaint
I b) An extension of the time limit

under paragraph (a) of this section
only If ex( eptional circumstances exist
with respect to a particular complaint

9

3.4 CPR Subtitle A (11-149 Edition)

(c) The right to request the Secre.
Lary to review the final decision of the
Stale.
(Approved by the Office of Management
and )Jiniget under -ontrol number 1830-
0513)

(Authority 20 U S C 1221e-3(a)(

(45 Fit 22517. Apr 3. 1980 Redesignated at
45 FR 77368. Nog 21. 1980. and amended at
53 FR s.;143. Dec. 6, 1988)

9 76.782 An organuation or individual
min file a complaint.

An organization or individual ma:,
file a written signed complaint with a
State. The complaint rmist Include.

(ar A statement that the State or a
subgrantee has violated a requirement
of a Federal statute or regulations
that apply to a program; and

(b) The facts on which the state.
ment Is based.

(Authority 20 U S C 1221e-3(a)(1))

976.783 State educational agency action-
subgrantee's opportunity for a bearing.

(a) A subgrahtee may request a hear-
ing if it alleges that any of the follow-
ing actions by the State educa,lonal
agency violated a State or Federal
statute or regulation:

( Ordering, In accordance with a
final State audit resolution determina-
tion, the repayment of misspent or
mtsapplied Federal funds. or

(2i Terminating further assistance
for an approved project.

(hi The procedures In 401(0(2)-
(7) apply to any request for a hearing
under this section.

NUT! rhis .vection is based on a provision
in tin General Education Provisions Act
IGEPA) Section 427 of the Department of
Education Organization Aci (DROAI 20
U s C 3481 provides that except to t.le
extent Inconsistent with the OE0A the
GEFA shall apply to functions transferred
by tl is Act to the extent applicable on the
day eceding the effective date of tills
Act Although standaidized nomenclature

d iii this section to reflect the creation
of the Oepartrnent of Edmittlial, there is nu
intent to extend the coverage ol the (,EPA
beyond that nut horlatil under Section 421
or atilt r ai,p1st able law

ilnitholli) nth S C
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(45 FR 22511. Apr 3. 1980 Redesignated at
45 PH. 77368 Nov 21. 1980 and amended at
45 PR 88296, Dec 30. 19801

Subpart H-What Procsclures Does
the Secretary Use to Get Compli-
ance?

CaoSS simuiancE. See 34 CFR Part 14,
Subpart M Ciraht and Subgrant Closeout.
SUspension..nol Termination

*16.900 Waiver of regulations prohibited.
(a) No official, agent, or employee of

ED may waive any regulation that ap-
plies to a Department program unless
the regulation specifically provide
that it may be waived

Om No act or failure to act by an of-
ficial, agent, or employee of ED can
affect the authortty of the Secretary
to enforce regulations.
(Authority 43 De.: Comp Gen 31(1963))

17C.901 Education Appeul Hoard

(a) The Education Appeal Board. es-
tablished tinder Part 5 of GEPA. has
the following functions:

(1) Audit isi4-al hearings under See.
lion 452 of GEPA.

(2) Withholding and termination
hearings under Section 453 of GEPA.

(3) Cease and desist hearings under
Section 453 of GEPA

(4) Any other proceeding designated
by the Secretary

(b) The regulations for the Educa-
tion Appeal Board are in 34 CPR Part

(Authority 20 (1 S C 12341

*76.902 Judicial review
After a hearing by the Secretary, a

State is usually entitled-generally by
the statutt that required the hear-
ing-to tudtemal review of the Secre-
tary's :lei isluti.
(Authority 20 tIN C 1221e 3tOl, 263tign

11 18 910 Cooperation with audit*.
A grantee ur subgrantee shall coop-

erate with the Set retary and the
Comptrullcr General of the United
States or any of their authorized rep
resentative, in the conduct of audits
authorized tiy Federal law This coop-
eration ha hales ii(Xes4 without unrea-
sonable re.ArietIons to records and per-

§ 77.1

sonnel of the grantee or subgrantee
for the purpose of obtaining relevant
information.
(Authority. 5 USC Appendix 3, Sections
4(aXI). 4(tullnA), and &ant). 20 U SC.
1221e-3(a)(D. 12320

(54 FR 21776. May 19. 19891

PART 77-DEEINITIONS THAT APPLY
TO DEPARTMENT REGULATIONS

OM Definitions that apply to all Depart-
ment programs.

(a) (Reserved)
(b) Unless a statute or regulation

provides otherwise, the following deli-
nttions in Part 74 o: this title apply to
the regulations In Title 34 of the Code
of Federal Regulations. The section of
Part '14 that. containS the definition Is
given in parentheses

"Budget"(74.104)
"Contract" (includes definition of

"Subcontract.") (74.3)
"EQuipment"(74.132)
"Federally recognized Indian tribal

government"(74 3)
"Grant"(74.3)
"Grantee" (74.3)
"Local government" (74.3)
"Personal property"(74.132)
"Real properly"(74.132)
"Recipient" (14.3)
"Suogrant" (74.3)
"Subgrantee" (74 3)
"Supplies"(74.132)
(c) Unless a statute or regulation

provides otherwise, the following defi-
nitions also apply to the regulations In
thLs

"Acquisition" means taking owner.

ship of property, re,:eivIng the proper-
ty as a gift, enterl g Into a lease-pur-
chase arrangement, or leasing the
property. The term Includes process-
ing, delivery, and installation of prop-
erty.

"Applicant" means a party request-
ing a grant or subgrant under a pro-
gram of the Department

'Application" means a request for a
grant or subgrant under a program of
the Department

-Award" means an amount of funds
Lhat Lhe Department provides under a
grant or contract.
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77.1

od' means au Ii terva.
e f in., . !in I a project in nod 1:
dn. atii 1,1641.11) purpose:.

1. int.an De
panto. i.t . Id..taiiul

110.. t I lust urea( of Ma: uen.
ri u., tht An: Ott Duet lot I list-

:, lit i Must um St rvices ni an of
o. t i j,1 t ol the lusii.iitt- oi
M ust t, . t ri ut-s acting for tlit Diree.
lot iii t .1 th lenation of alit horny.

Dirt. of tio National Institute of
f . nit the Director of the

of Education or an
1.111itr,i moloyet of the National In-
.lituo I.ducation acting for the Di-
t riot r a delegation of authority.

.t ens tlit U.S Department o
Ldneetnit.

ED(' i" meens the Education De-
;haulm lit General Administrative Reg-
ulations (34 CFR Parts 74. 75. 76. 77,
and 78)

Elt in. otary st hoot" means a day or
re. side otial school that provides ele
nit oleic education. es determined

r btete law
faLdities means one or more

at rt.. ort s in one or more locations,
al vcar" means the Federal

iiatdI )t-41 -e period beginning on Oc-
tober I and ending on the followIng
Septtmoer 30

L3Le,1" means The General Educa-
tion Fro% isions Act

-Grunt period' means the period for
whit_li funds have been awarded

Local t duce (tonal aventli" means
(a) A public board of education or

other public authority legally consti-
tuted within a for either admin.
Istrance (ontrol of or direction of, or
to pt Hum serc U e f unctions for.
public t lementary or secondary
schools in

II) A ity, county, township, school
district -r other political subdivision
of a its.te. or

(2, Sm Ii combination of sthool dis-
tricts or c ounties a State rccognizes as
an administrant e agency for its public
elementary or Secondary schools, or

tbi Arty other public institution or
age'lC I hat has administrative control
and dire c lion of a public elementary
or secsattlai y school

(c) As IlNi d in .14 (FR Parts 400, 408,
525, 520 and 527 vocationel ducatkm
programs), tile it rni also it.cludes any

6 1)

34 CFR Subtitlo A (11-1-119 Edition)

oiliel public institution or agency that
has administrative contiol and direc.
lion of le vocational education pro-
gran.

"Minor remodeling" means rn lor al-
teration:. In a previously con pieced
building The Lerm also includes the
extension of utility lines, such as
water and electricity, from points
beyond the ccnfines of the space in
which the minor remodeling is under-
taken but within the confines of the
preciously completed building_ The
term does not Include building con-
struction. stuctural alterations to
huildings, building maintenanc-t, or re-
pairs.

"Nonprofit." as applied to an ajency.
organization, or institution, means
that it is owned and operated by one
or more corporations or associations
whose net earnings do not benefit, and
cannot lawfully benefit. any private
shareholder or entity

"Nonpublic," as applied to an
agency, organization, or institution,
means that the agency, organization.
or Institution is nonprofit and is not
under Federal or public supervision or
control

"Preschool" means the educational
level from a child's birth to the time
al which the State provides elementa-
ry education.

"Private." aS applied to an agency.
organization, or institution, means
that it is not under Federal or public
supervision or control

"Project" means the activity de-
szribed in an application

"Project period" means the period
for which the appropriate official of
the Department approves a project

"Public," as applied to an agency, or
ganizatlon. or institution, means that
the anency, organization, or institu-
tion i under the administrative super-
vision or control of a government
other than the Federal Government

"Secoadary school" means a daF or
result filial school that provides sec
ondary education as determined under
State /au In the absence of State law.
the Sec retary niay determine, with re
spect to Lhat State, whether the term
includcs education beyond the twelfth
grade

retary" means the Seeretary of
the I), i.ert meld. of Education or an 01
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tidal or employee of the Department
acting for the Secretary under a dele-
gation of authority.

"Service function." with respect to a
local educational agency:

(a) Means an cducatir nal service
Ow is performed by a legal entity
such as an intermediate agency:

(I) (I) Whose junscitetion does not
extend to the whole State: and

(ID That is authorized to provide
consultative, advisory, or educational
services to public elementary or sec-
ondary schools: or

(2) That has regula!,ory functions
over agencies haying administrative
cOntrol or direction of public elemen-
tary or secondary schools.

(b) The term does not Include a serv-
ice that is performed by a cultural or
educational resource.

"Slate" means any of the 50 States,
the Commonwealth of Plierto Rico.
the District of Columbia. Guam,
American Samoa. the Virgin Islands,
the Northern Mariana Islands, or the
Trust Territory of the Panific Islands.

"Slate educational agency" means
the State board of education or other
agency or officer primarily responsible
for the supervision of public elementa-
ry and secondary schools In a State. In
the absence of this officer or agency,
It Is an officer or agency designated by
the Governor or Stale law.

"Work of arl" means an item that is
incorporated into facilities primarily
because of its aesthetic value.
(Authority 20 USC 1221c 21a)(1), 2831(a).
and 3474)

(45 Fil 22529, Apr 3. l980 as amended at 45
FR 37442 June 3 1680 Redesignated at 45
FR 77368. Nem 21, 1980 And amended at 45
FR 86298 Dec 30 1980 54 FR 21778 May
19, 19891
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Subpart AGeneral

C 78 1 Purpose

These regulations contain rules for
the conduct of pro..e.dings before the
Education Appeal Board which was es-
tablished in accordance with Section
451 of the General Education Provi-
sion Act
(Authority 20 US C 1234 (al and ie»

b 78 2 Jurisdiction
The Board has jurisdiction to
is Ri iew fit.al rutiit determina-

tions concerning any applicable pro-
gram (Set- § '18 3 (Definii.z.nsi for Lhe
di (Milton of itn applr able program

(b, Conduct. withholding or ten-hi-a-
tom hearings d by Departmci
of Education (ED, ficials iii connec
lion with any auplii able program (See

0T) 4

78.3 We/pillions) for the definition
of an applicable program.).

(c) Conduct cease and desist proceed-
ings initiated by authodzed ED offi-
cials in connection with any applicable
program (See §.18.3 (Definitions) for
the definition of an applicable pro-
gram.)

(a) Conduct hearings. in connection
with an applicable program (Sec ; 78.3
(Definitums) tor the definition of an
applicable program), which involve;

(1) A determination that a grani is
void;

(2) The disapproval of a recipient's
written request for permission to incur
an expenditure during the term of a
grant.; or

(3) A determination made by an au-
thorized ED official with respect Lo
cost allocation plans negotiated with
State and local units of government.
and indirect cost rates, computer.
fringe benefit, and other special rates
negotiated with institutions of postsec-
ondary education. State and local goy-
ernment agencies, hospitals, and other
nonprofit institutions (except for de-
terminations which are the subject of
an appeal filed by the grantee to the
Grant Services Contract Appeal Board
or to the Armed Services Board of
Contract Appeals regarding a contract
with the Department); and

(e) Conduct other proceedings as
designated by the Secretary of Educe
lion (the Secretary) in the FV_ titAL
REGISTan

(Authority 20 US C 1234ia). 2832tb1l

(46 Fft 27405. May 18, 1981, as amended at
54 FR '21770. Dec 19. 19891

0 78 3 Definitions.

"Appellant" means an SEA or other
recipient that requests

(a) A review oi a final audit determi
nation.

(b) A witholding or termination
hearing. or

(C/ A hearing regarding a matter de
scribed in § 78 2(d) (Jurisdk lion)

"Appheable program" means any
program administered by an author
lzed ED official except the following
student financ:al assistance programs
autlwrized by Title IV. and goverm d
by regulations promulgated under Sec
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tion 487, of the Higher Education Act
of 1965, lib amended

(a) National Direct Student Loan
Program.

(b) College Work-Study Program.
(c) Pell Grant Program. formerly

known as Lhe Bithic Educational Op-
portainily Grant. Program

(d) Supplemental Educational Op-
portunity Grant Program.

(e) Guaranteed Student Loan Pro-
gram.

(f) Parent Loans for Undergraduate
St.idents Program.

(g) State Student incentive Grant
Program.

"Authorized ED of ficial" means'
(a) The Secretary; or
(b) A person employed by ED who

has been designated to act under the
Secretary's authority.

"Board" means the Education
Appeal Board of ED.

"Board Chairperson" means the
Board member designated by the Sec-
retary to serve as adinumtrative offi-
cer of the Board

"Cease and desist." means lo discon-
tinue a prohibited practice or initiate
a required in actiee.

"Final audit determination" means a
written notice issued by en authorized
ED official disallowing expenditures
made by a recipient.

''Hea:ing" means any review pro-
ceeding conducted by the Board. A
hearing may include a conference, a
review of written submissions, an oral
argument, or a full ividentiary hear-
ing.

"Panel" means an Education Appeal
Board Panel (See § 78 5, (Panels))

"P.,nel Chairperson" means Lhe
person designated by the Board Chair-
person to serve as Lite presiding officer
of a Panel

"Party" means
(a) Time re( ipient requesting or ap-

pearin t d hearing tinder tiles( regu-
lations,

(b) The authorized El) official who
Issued

(1) Tin lit,a1 audit determination
being appeal, tl. the notice of an intent
to withhold or terminate (minds, ur the
cease and dt- nNt comniaipt. or

(2) Any 01 her determination that. is
Llie aubjet t of a pro( t venlig before Lite

§ 78.5

Board (See § '78.2(d) (Jurisdiction) for
a list of these determinations.); and

(c) Any person, group, or agency
that files an acceptable application to
intervene (See f'18.43 (Intervention)).

"Recipient" means the named party
or entity that initially receiveS Federal
funds under an ED grant or coopera-
tive agreement. For example, for a
Slate-administered program conducted
under Title 1 of the Elementary and
Secondary Education Act. of 1965. 11S
amended, the SEA is the recipient.
This definition does not extend to pro-
curement contracts.

"Suspension" means temporarily
stopping payment of Federal funds to
a recipient and stopping the recipi-
ent's authority to charge costs to a
program pending the outcome of a
withholding or termination hearing.

"Termination" means ending the
payment of Federal funds to a recipi-
ent and ending the recipient's author-
ity to charge costs to a program before
the recipient's authority to charge
costs to a program expires.

"Withholding" means slopping pay-
ment of Federal funds to a recipient
and stopping the recipient's authority
to charge costs to a program, for the
period of Lime the recipient is in viola-
tion of a requirement.
(Authority: 20 US C. 1234 (a) and (e))

148 FR 27305, May 18, 1981, as amended at
54 FR 21778. Dec. 19. 19891

0 78.4 Board membership.

The Bo, rd consists of 15 to 30 mem-
bers. Not more than one-third of the
Board members may be employees of
ED.

(Authority 20 US C 1234(c))

Tit 5 Panels.

(a) (1) For each proceeding before
the Board, the Board Chairperson se-
lects a Panel, consisting of at least.
three -imbers of Lhe Board, and des-
ignates one of he Panel members as
Panel Chairperson.

(2) The Board Chairperson may des-
ignate the entire Board to sit as a
Panel for any case or class of cases

(b) A majority of Lhe members of a
Panel must be members of the Board
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who are not full time employees of Lhe
Federal Government

(c) No Board member who is a parLy
to. or has had any responalbillty for
the particular matter assigned to a
Panel, may serve on that Panel.
(Authority 20 US.0 1234 (a). (d), and (e))

1178.6 Eligibility fur review.
Ite.ew 'Ander these regulations Is

available to a recipient that receives a
written notice (rom an authorized ED
official of

(a) A final audit determination;
lb, An intent to withhold or termi-

nal
(ci A cease and desist complaint;
id) A determination that a grant is

void.
(e) The disapproval of a recipient's

a rill en request far permissian to Incur
an expenditure during the term of a
grant.

(f ) A determination with respect to
cost allocation plans negotiated with
State and local units of government.
and indirect cost rates, computer,
fringe benefits, an other special rates
negotiated with institutions of postsec-
ondary education, State and local gov-
ernment agencies, hospitals, and other
nonprofit institutions (except for de-
li nninationa which -a the subject of
an appeal filed by the grantee to the
Grant Services Contract Appeal Board
or to the Armed Services Board of
Contract Appeals regarding a contract
%lin the Department), or

(g) Any other proceeding designated
by t he Secretary
Authority 20 U SC 1224 ia) and 1ei. 20

U S C 2822113»

De FR 21305. May 18. 1981 as amended at
54 Plt '21116 Dec 19, 19891

47n 7 Eihutation of remedies
Di) If a recipient reel lees a written

notice referred to in § '18 6 (Engibilily
for rebleivi and brings a lawsuit tO
chalk hge that notice. the recipient

faded to exhaust administrative
1,11,1 this and the Seer; to y may move
lor daaiii.adi of the lattuit on that
Lama

(hi if tio Panel a_ssugni d Le hear an
dppe al finds that there. are ho issues 1;1

appeal itluji the Baard's )tirisdic
twit. liii Pala I may, at thi IA qui st of

364

a party or Panel member, issue a deci-
sion or order to that. effect (See Sub-
part FDecisions and Orders).
(Authority 20 U S C 1234 and 1234(d))

Subpart Bfinal Audit Determination

WRITTEN NOTICE

1178.11 Written nonce of a final audit de-
termination,

(a) An authorized ED official may
isaue a written notice of a final audit
determination to a recipient in connec-
tion with an applicable program (See

'18 3 for the definition of applicable
program.)

(b) In the written notice, the author-
laed ED of ficial:

( I) Lists the disallowed experditures
made by the recipient;

(2) Indicates the reasons for the
final audit determination in sufficient
detail to allow the recipient to re-
spondfor example, by referring to
the relevant parts of a separate docu-
ment. such as an audit. report; and

(3) Advises the recipient that it must
repay the disallowed expenditures to
ED or, within 30 calendar days of its
receipt of the written notice, request a
review by the Board of the final audit
determinat ion

(c) The autlionaed ED official sends
the written notice to the recipient by
certified mail with return receipt re-
quested
tAlithoilly 20 U SC 1234 uu and (e).
1234at a»

97s 12 Review of the written notice
(a) The Board Chairperson reviews

the written notice of the final audit
determination after an application for
review is received (See 78 13 (Filing
un application for reuiew)i to insure
that the written notice x.mets the re
quirt nients of 5'18 11(b) ( Written
notice of u final audit delenninunon)

it)) if the Board Chairperson decides
that the written notict dm.. not meet
Ili( requirements u: 9 '18 11(b) ( Writ
tilt non( e of a final audit delermina
liana the Board Cluorperson returi .
tia determination to the official who

al( (I it so that the determination
Imo, la prom rly modified
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(c) If the official makes the appro-
(date modificatiuns and the rec:pient
Ashes to pursue its appeal to the
Ward, the recipient shall amend Rs
pplication for review within 30 calen-
ar days of the date IL receives the
sodification
authority. 20 U SC 1234 (a) and (e),
2341a(b))

APPLICATION YOU Review

78.13 Filing an application for review.
(a) An appellant seeking review of a

!nal audit delerminat UM by the
Ward shall file a written application

or review with the Board Chairper-
on.
(b) The appellant shall attach a

opy of th e. written notice of a final
udit determination to the application
3r review, and shall, to the satisfac-
.on of the Board Chairperson.
(I) Identify the !balms and facts In
ispute; and
(2) State the appellant's position, to-

ether with the pertineet facts and
!.8.SOnS supporting that position.
(c) The appellant shall file Lhe appli
ation for review no later than 30 cal-
ndar days after the date it receives
le written notice of the final audit
etermination.
Authority 20 U sC 1224 (a) and (e),
134a(b))

78.14 Acceptance of the application fur
revtew.

(a) If the Board Chairperson decides
hat an application fur review satisfies
ie requirementa of 5 '18 13 (Filing un
palmation for repteuo, the Board
hairperson lasues a notice et the ae
..iptance of the application to the ap-
chant and the anthoriaed ED official
ho issued the mail audit determina-

(b) The Board Chairperson pub
shes a notice uf acceptance of the ap.
lication iii t lit' PUit.ItAl Rk.GIY1 Eft
rior to the si hut duhng of initial pro-
2edlnigs
(C) If an uet eptable application Is
led, the 11(tard Cl iai liii rson refers
le appeal to a Panel, arranges for the
;heduling of initial proc( edings, and
nwards to the Panel anti parties an
alai hearing record that iiieludea
( I The final audit tit ti i mutation,

§ 78.21

(2) The F.splicatIon for review. and
(3) Other relevant documents, auch

as audit reports.
(Authority. 20 U.S C. 1234 (a) and (e).
1234a(b))

1 78.15 Rejection of the application fur
review.

(a) If the Board Chairperson deter-
mines that an applicaticn for review
does noi, satisfy the requirements of
;78.13 (Filing an application for
review), the Board Chairperson re-
turns the application to the appellant.
together with the reasons for the re-
jection, by certified mail with retuan
receipt requested.

(b) The appellant has 20 calendar
days after the date it receives the
notice of rejection to file an accepta-
ble application.

(c) If an application for review is re-
jected twice. ED may take appropriate
administrative action to collect the ex-
penditures disallowed in the final
audit. determination.
(Authority. 20 U.S.C. 1234 (a) and (e).
1234a(b))

B1311MIN Or PROOP

78.16 Burden of proof.
The appellant shall present its case

first and hits the burden of proving
the allowability of the expenditures
&Allowed in the final audit determi-
nation.
(Authority: 20 taS C. 1234 (a) and (e).
1234a(b))

Subpart CWithholding, Termination,
Voiding, and Other Cost Deter-
minations

Warrran NOTIcE

78 21 Written notice of an intent to
ittlhold ur terminate funda vuid a

grant, or of other cuut determinationa
(a) An authorized ED official may

lasue a written notice to a recipient
under ialy applicable program (See
5 '18.3 (Definitions) for the definition
of applicable program) of:

(1) An intent to withhold or termi-
nate funds. or

(2) A determination, as described in
paragraphs (d) through (f ) of 5 78 6
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(Eligibility for review) that a grant is
void. that a request to incur an ex-
pendit tire during the term of a grant is
denied, or a determination with re-
spect to cost allocation plans, indirect
ctht rates, or other special rates

(b) In the written notice, the author-
ized ED official:

(1) In the case of an intent to with-
hold or terminate funds, states the
facts that indicate the recipient failed
to comply substantially with a require-
nient that applies to the funds,

(2) In the case of a dete.nitnation
that a grant is void, that an expendi-
Lure may not be incurred, or a deter-
mination with respect to cost alloca-
tion plans, indirect cost rates, or other
special rates. states the reasons for the
determination,

3 Cites the requirement that is the
basis for the alleged failure to comply
or for 'lie determination. and

(4) At vises the recipient that it may
request a hearing before the Board.

(c, The authorized ED of ficial sends
the written notice to the recipient by
certified mail with return receipt re-
quested
(Authority 20 US C 1234 (a) and (e),
123th(a) and (b»

FR 23305. May 18, 1981. as amended at
54 :It 2IT16, Dec 19. 19891

APPLICATION FOR a WANING

75 22 Filing an application fur a hear-
ing.

(a) An appellant seeking a withhold-
ing or termination hearing, or a hear-
ing regarding a determmation de-
scribed in paragraphs (d) through (f)
of 78 6 (Eligibility for reuietu),'sliall
file a written application with the
Board Chairperson nut later than 30
calendar days after the date it receives
the written notice

(b) In the application for a hearing,
tile appellant shall attach a copy of
the written notice and shall, to the
satisfaction of the Board Chinrperson.

( I) Identify the issues and facts in
dispute. and

(2) State the appellant s position, to-
gether with the pertinent facts and
reasons supporting that position.
(Authority 20 Li S.2 1231 (a) and (e),
12346( 6))

6

148 Fit 27305. May 18, 1981, as amended at
54 FR 21777. Dec. 19, 19891

78.23 Acceptance of the application.

(a) If the appellant files an applica-
tion that meets the requirements of

78 22 (Filing an application for a
heanno, the Board Chairperson
issues a notice of the acceptance of
the application to the appellant and to
the authorized ED official who issued
the notice of the intent to withhold or
terminate, or the determination that
is the subject of the appeal.

(b) The Board Chaim, son pub-
lishes a notice of acceptan f the ap-
plication in the FEDER REGISTER.
prior to the scheduling t., initial pro-
ceedings.

(c) If the appellant files an accepta-
ble application, the Board Chairper-
son refers the appeal to a Panel, ar-
ranges for the scheduling of a hearing,
and forwards to the Panel and the par-
ties an initial hearing record that in-
eludes:

(1) The written notice;
(2) The application for a hearing;

and
(3) Other relevant doeunients.

(Authority 30 U SC 1234 (a) and (e),
1234brin)

0 78 24 Rejection of the application.

(a) If the Board Chairperson deter-
mines that an application for a hear-
ing does not satisfy the requirements
of f 78 22 (Filing an application for a
hearing), Lhe Board Chairperson re-
turns the application to the appellant,
together with the reasons for the re-
jection, by certified mall with return
receipt reci...ted.

(13) The appellant has 20 calendar
days after the date IL receives the
notir r- of rejection to file an accepta-
ble application.

(e) if an application is rejected twice,
ED takes appropriate administrative
action to withhold or terminate funds,
or to enforce the fitial delertnination
in question,
(Aisilionly 20 U S C 1234 (a) and (e).
12441,11)))
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878.25 Written notice of an intent to sus-
pend funds.

(a) An authorized ED official may
Issue to the recipient u written notice
of an intent to suspend funds during
the course of tile withholding or ter-
mination hearing.

(b) In the written notice, the author-
ized ED official:

(1) Indicates the reasons for the sus-
pension; and

(2) Advises the recipient that the
suspension becomes effective 10 calen-
dar days after the date the recipient
receives the written notice, unless
within those 10 calendar days the re-
cipient requests an opportunity to
show cause why payments should not
be suspended.

(c) The authorized ED official sends
the written notice to the recipient by
certified mail with return receipt re-
quested.
(Authority. 20 USC 1234 (a) 4nd (e),
12345(c))

78.26 Regatta ru show cause.

A recipient s,.elting an opportunity
to show cause wk.:: payments should
not be suspended shail submit a writ-
ten request for a show cause hearing
to the authorized ED official who
issued the written notice.
(Authority 20 U SC. 1234 (a) and (e),
1234b(c))

1 78.27 Show cause hearing.

(a) If a show cause hearing is re-
quested, the authorized ED official:

(1) Notifies the recipient of the time
and place for the hearing. and

(2) Desianates a person to condoct
the show cause hearing. The designee
does not have to be a member of the
Board but may not be a party to, or
have had any responsibility fur, the
matter before the Board

(b) At the show cause hearing, the
designee Conshkrs inalliTs such as.

(1) The necessity for Ili( suspension
of payments,

(2) Possible factual errors in the
written notice of the ilitent tO with.
hold or terminate,

(3) The nature of the violation
charged in the written notice of the
intent to withhold or terniinate, and

§78.31

(0 Hardship resulting from the sus
pemsion.
(Authority: 20 U S C. (234 ta) and (e),
1234b(c))

0 78.25 Decision.

(a) The designee who conducts the
show cause hearing:

(1) Decides whether there should be
a suspension during the course of the
withholding or termination hearing;

(2) Issues a written decision which
includes a statement of findings;

(3) Submits the decision to the
Board Chairperson; and

(4) Sends a copy of '-ne decision to
the recipient by certified mall with
return receipt requested.

(b) The designee's decision Is effec-
tive on receipt by the recipient and is
not subject to review by Lite Secretary.

(c) The Board Chairperson retains
the designee's decision as part of the
record of the withholding or termina-
tion hearing.
(Authority* 20 U S C. 1234 (a) and ,^).
l'234b(c))

Subpart DCoase and Desist

WRITTEN NOTICE

78.31 %Hien notice of cease and
desist cumplaInt.

(a) An authorized ED official may
issue a written notice of a cease and
desist complaint to a recipient receiv-
ing funds under an applicable program
(See f 78.3 (Definitions) for the defini-
tion of an applicable program.). The
cease and desist proce...dAmr may be
used as an alternative to a withlionung
or termIcation hearing.

(b) In the written notice, the au-
thorized ED official:

(1) States the facts that indicate the
recipient failed to comply substantial-
ly with a requirement that applies to
the funds;

(2) Cites the requirement that is the
basis for the alleged failure to comply,
and

(3) Gives notice of a hearing that Ls
to be held at least 30 calendar days
after the date the recipient receives
the written notice.

(c) The authorized ED official sends
the written notice to the recipient by
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tvrillard mail with return receipt re
quested
t Aniliorit t 20 tJ S C (a, and
1234tta »

0 78 32 Right to appear at the cease and
desist hearing.

The rec totem has the right to
ppear at the (Tube and desist hearing,

..;.hich is held before a Panel of the
Board on the date specified in the
complaint
tAtutioral 20 USC 1231 tai and (eh
1234,1b»

9 la 41 opportuno) io show Liaise
At the hearing the recipieirt shall

hate the oppot unity to present rea-
sons a hy a cease and desist orch r
should not be issued by the Board
based on the violation of law stated in
the cemplamt
Atahntas 20 US C 1n4 (u) and ier.

1234, tbi

OHDLIt

;ri 41 Vb rotten report and order

if. after the hi ming. the Panel de-
cides that the reelpit lit has violated a
legal requirement as stated In the
complaint. the Panel

(at Makes a written report stating its
findings of fact, and

lb) issues a (ra.be and di hist order
(See § 78 85 (The ceue und desist
rt purl anti order ))
I A ail hor11) 20 11 SC 12.14 tat and lei.
12.140. u

Subpart EPractice and Procedure

Gant HAL Itutas

9 7i ii .ppticabihii s.f do, subpart
'1 his subpart applies tally to proceed

irigs bi fort the Board
,Authoriii 20 1.1 S C 1224.4 )1

75 12 4plictshilay of other luau and
reglauthins

a) Si lions 554, 556 and 557 of the
Administrative Prot( dun M t (5

S C i apply to proci( dings before
the board atilt respect to

( r The receipt of oral or u nth n les
tilnony.
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(2, Notice of the issues to be consid-
ered.

(3, 'Flit- right to counsel:
/ Intervention of third parties: and

(5) Transcripts of proceedings.
(b) Except es provided in paragraph

(c), other pre.,isions Of the Adminis.
trative Proceduie Act and the Federal
Rules of Civil Procedure do not apply
to proceed ngs before the Board.

(Authority Sec 451(e) of GEPA, 20 USC
1234te))

146 FR 27305, May 18. 198:. an amended at
47 PR 52354, Nov. 19, 1982. 54 FR 21777,
Dec 19.19891

78.43 Inter-remain.

(a) A per: 5n, group, or agency with
an interest in and having relevant in-
formation about a case before the
Board m5y file with the Board Chair-
person an application to intervene.

(b) The application to intervene
shall contain.

(11 A statement of the applicant's in-
terest. and

(2i A summary of the relevant infor-
mation

(c) (1) If the application ts filed
befnre a case is assigned to a Panel,
the Board Chairperson decides wheth-
er approval of the application to inter-
vene will aid the Panel in Its disposi-
tion of the case.

(21 If the application is filed after
the Board Chairperson has assigned
the case to a Panel, the Panel decides
whet lier approval of the application to
inter velar will aid the Panel in its dis-
position of the case

(d) The Board Chairperson notifies
the applu ant seeking to intervene and
the other parties of the approval or
disapproval of the application to inter
vene

let If an application to Intervene is
approved, the intervenor becomes a
party IAJ t he proceedings

r If an application to intervene is
disapproved, the applicant may submit
to tit, Board Chairperson an amended
applii at too 10 liat Rt lie
A11(114.1'11) A/ tI S C 12.14u.),

AM ii Represenothati by counsel

Part it s may be rt presents d by 01111

Lel
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(Authority 20 11SC 1214.111

9 78.45 Filing a dueumt
(a) AII appla mit shall file with the

Boud Cliturperson one copy 01 an ap-
plication for review or to intervene

(b) Once a Panel has been assigned,
parties shall

(11 File with the Board Chairperson
five Co:iies of all written motions,
briefsIncluding cited materials that
are not readily availableme: other
documen!s, ano

(2) Prot hie a copy to each of the
Other parties to the proceedings

(c) Parties lutve 25 calendar days
from the date ot receipt of any motion
to file a response %kith the Board
Chairperson, unh-5:, the Panel Chair-
person grants an extension for a good
reason.

(d) The date of filing is the date the
document is postmarked or hand-deliv-
ered to the Office of the Board Chair-
person. If a scheduled I ig dale
occurs on a Sal urday. Sunday, or Fed-
eral holiday, the next business day is
the date of tiling
(Authority 20 u s C 12.14te»

9 78 46 Asailtibilay of &visitant
The Buarii Citattia tson maintains

the files of tin. Board The decisions of
the Board ate available to the public
on request and with payment of repro-
duction costs.
(Authority 20 tl S C 12 Int I)

78.47 Conmitainat
No pally shall romminicate with

the Panel or Board Chairperson on
mat' e:s under review, except minor
procerfural matters, link ss all parties
to the case are- given

(a) 1 tinily and adequate notice of
the communication, and

(b) Reasonable opportunity to re-
spond

(Authority 20 tI S C 1224u u

0 78 IS Timis. fro.
(a) Tlit 110.0 Chan in I soli
(1) At 1 magi lot t lit pit pm-lanai of a

transcript 01 t Itt .11

I 21 Its lams 111e orit,lital 1 i.tit.i i ipt
purt of 11 la It t old ta 110 11t ai itig, and

111 r rrr

§ 78.61

(3) Provides one copy of tile tran
script to each party and Panel
member.

(b) Additional copies of the tran-
script are available on request and
with payment of the reproduction fee.
(Authority 20 U S C 1234ten

ti 78.49 Subpoenas

(a) The Panel docrs not havi author-
ity to issue subpoenas

(b) The Panel may ask a party to
provide for oral or written examina-
tion one or more available witnesses
who have knowledge about the mutter
under review
(Annually 20 U S C 1234e0

9 78 50 Exchange of informatian.
There Is no discovery as conducted

under the Federal Rules of Clvil Pro-
cedure, but the parties are encouraged
to exchange relevant documents and
int ormation.
(Authority 20 U S C 1234te»

ti 78.51 Evidence

The Panel accepts any evidence that
it finds Is relevant and material to the
proceedings. Parties may object lo evi-
dence they consider to be irri levant,
immaterial, or unduly repetitious
(Authority 20 U C 1234te»

78 52 Panel &comma.

Decisions of the Panel arc made by
majority of the Panel inembers
(Authority 20 OS C 1234tt II

78.53 Intermediate resit a
The parties may not file co iiiii tents

with the Secretary regarding mutters
under review on any rulings of a Panel
until the Panel Ints reached its deci-
sion (See § 78 81 (The Puiter (h-et-
slim)
(Authority 29 tJ S C 1234e0

PAULI. l'ilocaan/ril.s

0 78 61 A6thority und reaponsdnlints of
Panels

(a) The Panel may regulate the
course of prot ceilings and the conduct
of the parties during the to oceedings
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The Panel takes ail steps necessary to
conduct a fair and impartial proceed-
ing, to avoid delay. and to maintain
order. including the following:

1) The Panel may hold conferences
or other types of appropriate proceed-
ings to clarify. siinplify. or define the
issues or to consider other matters
that may aid in the disposition of an
appeal

(2) The Panel may require parties to
state their positions and to provide an
or part of the evidence in writing.

(3) The Panel may require parties to
present testimony through affidavits
and to conduct crossexamination
through interrogatories.

(4) The panel may direct the parties
to excly.nge relevant documents or in-
formie.on and lists of witne%ses, and
to send copies to the Panel.

(5) The Panel may receive, rule on.
exclude, or hmit evidence at any stage
of I'm proceedings.

(6) The Panel may rule on motions
and other issues at any stage of the
prOCeet. ligs

(7) Although hearings are open to
the general pablic. the Panel may es-
tablish reasonable rules for public at-
tendance and media coverage of the
proceedings.

(8) The Panel may examiv wit-
nesses

(9) The Panel may set reasonable
time limits for submiat n of written
documents.

(10) The Panel may end an appeal
and issue a decision against a party if

;cr,y does not meet the time
limits set by the Panel or otherwise
delays the Panel

(b) The Panel may interpret applica-
ble statutes and regulations butmay
not. waive them or rule on their validi-
ty.
(Authority 20 U S C 1234(e))

4 78 62 Conferences

(a ) The Board Chairperson may
schedule a prehearmg conference of
the Panel members and plinks

(b) A Panel member or parts- may re-
quest a conference of the Panel mem-
ber:, and parties except In the case of a
show :Luise pr.iceeding The Panel
Chairperson decides whether confer-
ence Is necessary

3 70

(c) At a prehearing or other confer-
ence the Panel and the parties maY
consider subJects such as:

(I) Narrowing and clarifying issues;
(2) Assisting the parties in reaching

agreements and stipulations:
(3) Clarifying the positions of the

parties.
(4) Presenting Lila direct case of the

pude:: in writing, in whole or in part..
or conducting an oral argument or evi-
dentiary hearing;

(5) Setting dates for the exchange of
written documents, the receipt of com-
ments from the parties on the need
for an oral argument or evidentiary
hearing, and further proceedings
before the Panel; and

(6) Requesting the names of wit-
nesses each party wishes to present at
an evidentiary hearing and estimates
of time for each presentation.

(d) AL a prehearing or other confer-
ence the parties shall be prepared to
respond to the subjects listed in para-
graph (c) of this section.

(e) Following a preheaxing or other
conference the Panel may Issue a writ-
ten statement describing the issues
raised, the action taken, and the stipu-
lations and agreements reached by the
parties.
(Authority. 20 U.S C. 1334(e))

PRESStirarloN CI CASS

1178.71 Writun submission normally re-
quired.

The parties shall pruent their posi-
ions through briefa and the submis-

sion of other documenti; but may re-
quest an oral argument or evidentiary
hearing. The Panel shall determine
whethe: an oral aricurnent or eviden-
tiary heatiog is needed Lo clarify the
position of the parties.
(Authority 20 U.S C. 234(e))

g 78.12 Notice of an Gra/ argument or evi-
dentiary hru.ing.

If the Panel decides that an oral ar-
gument or evidentiary hearing Is nec-
essary, the Paliel Chairperson sends
written notice of this decision to an
parties. The notice aLaLeb the time and
place of the proceeding and the Issues
to e considered. The notice may be
published in the 14`t.OLHAL irtk.(abTt.0

248

OM* oF the Secretary, Education

upon the rcquest. of a party or Panel
member
(Authority. 20 U S C I23410)

78.73 Conduct of S bearing.
A hearing is generally conducted by

all the Panel members, but, if circum-
stances require, a hearing may In con-
ducted by one or more Panel members.
All the Panel members shall partici-
pate in the Panel's decision.
(At...earity. 20 U C 12341..ti

Subpad FDedsion and Orders
num. AUDIT DETERIAINAilONS, WITH-

HOLDINGS. TARMINATIONS, AND
OTIILR DETEEMINATIDNS

N NISI The Panes dethion.
The Panel issues a decision in the

appeal from the final audlt determina-
tion, or the intent to withhold or ter-
minate funds, or other determinations
that are the subject of the proceed-
ings. The Board Chairperson submits
the Panel's decision Lo the Secretary
and sends a copy to each party by cer-
titled mail with return receipt request-
ed.

(Authority 20 11S C 1234 (a). and (e),
1234a(d). 1234bitin

78.82 Opportunity to comment on the
Panel's decision.

(a) Initial comments and recommen-
dahons. Each party has the oppul tu-
nity to fik comments and recommen-
dations on the Pan-I's decision with
the Board Cliairper.. within 15 cal-
endar days of the date the party re-
ceives the Panel's decision.

(b) Responsuie comments and recom-
mendations The Board Chairperson
sends a copy of a party's initial com-
ments and recommendations to each
of toe other parties by cerdfied mall
with return receipt requested. Each
party may file respon.tive comments
and recomini ndations with the Board
Chairperson within .1:11eil lays of the
clat.:. the pus ty rt eciea i he initial com-
ments and re:corium :Mations.

(c) Board Chaim( rson forwards
the parties' initial aii I responsive com
ments (lir Panel's th cision to the
Secretary

§ 78.85

(Authority* 20 U S C 12$4 (a) and (e).
1234a(cD, 1234b(cM

V 78143 The Secretury'a decision.

(a) The Panel's decision becomes the
final decision of the Secretary 60 cal-
endar days after the date the recipient
receives the Panes decision, unless
the Secretary, for good cause shown,
modifies or sets aside the Panel's deci-
sion.

(b) If the Secretary modifies or sets
aside the Panel's decision within the
60 days, the Secretary issues a decision
that:

(I) Inchides a statement of the rea-
sons for this action: and

(2) Becomes the Secretary's final de-
cision 80 calendar days after It is
issued.

(c) The Board Chairperson sends a
copy of the Secretary's final decision
and statement of reasons, or a notice
that the Panel's decision has become
the Secretary's final decision, to the
panel and to each of the parties.

(d) The final decision of the Secre-
tars is the final decision of the De-
partment.
(Authority. 20 U SC 1234 (a) ad (e.,
1234a(cli, 1234b(d). 1234d)

78.44 collection.
If the final decision of the Secretary

sustains the final audit determination,
the intent to withhold or terminate
funds or other determination, ED
takes immediate steps to collect the
debt. withhold or terminate funds, or
to effect the determination that was
the subject. of the Board proceedings.
(Authority. 20 U S C. 1234 (a) and (e).
1234a(e). 1234b)

CEASE AND DESIST

78.85 The cease and desist report and
order.

(a) if the Panel issues a cease and
desist report and order (described In

78.34 ( Written r port and order)), the
Board Chairper:,on sends the report.
and order to the recipient by certified
mail with tetti.n receipt requested.

(b) The order becomes final 80 calen-
dar days after the dale the order is re-
ceived by the recipent. The order is
not ,aibject to review by the Secretary.
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(Authorit y 2t) Ii S C 1234 (a) and (e).
12.34c4d). 1234,11

0 78 rs6 Enforcement.
(a) If the Panel issues a cease and

desist report and urder, the recipient
shall take homediate steps to comply
with the order.

(b) if. after a reasonable period of
tune. the Secretary determines that
the ria iment has not complied with
the etas' and desist order, the Secre-
tary mal

Withhuld funds payable to Lhe
recipient under the affected program.
tin luding hinds payable fur adminis-
tratae eusts. wIthoUt any further pro-
ia (-dings la fore the Board, or

ay the fact,, of the matter to
the Attorney Ge-cral for enforcement
through appropriate proceedings.

A111110(11 21) Ii S C 1234 tat and (e),
17.3a,e»

:3ART 79INTERGOVERN.AENTAL
REVIEW OF DEPARTMENT OF EDU-
CATION PROGRAMS AND ACTIVI-
TIES

Sec
19 I W hal Is the pilost of these regula-

tions"
79 2 What definitions apply to these regu.

iations'
15 3 What programs and 4.40Ittes of the

Department are subject to these result
tiural

79 4 V. hat are the SeeWary's general re
sponNilaili its under h.t Order'

5 %hat is the S. ,retars s obligation
liI1 r.sput ic, (- .-rki interagency co

onlii4at ions,
79 o What procedures apply to the selec-

nu:. of programs and ache Ities under
hies, ri gulatie4is,

79 7 how dues the Secretary comnwmcate
Kill. A..11 e and local of litials tom (Amity
thr s programs and activl
114.

'198 III/111 l.s 1.111 S.iretary prw.tde stateS
o.poortunity to cornm.nt on proposed

144n r.,l .1Z..11slAlif I
lb 9 114A, do4N the S., r.t:.;), re relic and

r4 .14.1.4 10 ( ffffff
'lb lb hoe( do,. the Stir, tory mak,- ellor1.4

10 ai 1/1011.011.111. 11111.rron rimu utal tub
11 r11

II V. Ind are Ii,, 544 r4 lams hne:alums
in mi. I Ibll 41110111011..'

34 CFR Subtitle A (11-149 Edition)

Sec
79 12 liow may a state simplify. consoli-

date, ur substitute federally required
state plans?

79 13 liteservedl
AUTUsitITY 31 11 S C 8506. 42 11 S C 3334.

and E 0 12312, unless otherwise noted
Smarts 48 FR 29166, June 24. 1983. unless

-it Itemise noted

1179 1 What is the purpose of these regula-
tions?

(a) The regulations in this Part im-
plement Executive Order 12372,
"Intergovernmental Review of Federal
Programs." isaued July 14, 1982 and
amended on April 8, 1983. These regu-
lationa also implement applicable pro-
visions of Sectton 401 of the Intergov-
ernmental Cooperation Act. of 19178
and Section 209 of the Demonstratian
Cities and Metropolitan Devel3pment
Act of 1966.

(b) These regulations are intended
to foster an intergovernmental part-
nership and a strengthened Federal.
ism by relying on state processes and
on state, areawide, regional, and local
coordination (or review of proposed
federal financial assistance.

(c) These regulations are intended to
aid Lhe internal management of the
Department, r.nd ere net intended ta.
create any right or benefit enforceable
at law by a party against the Depart-
ment or its of (leers.

5 0 .2372)

11792 What (4.:1:7:::::na opc'r to these reit.
Ulattona?

"Department" means the U.S. De-
partment of Education.

"Order" means Executive Order
12372. issued July 14. 1982. amended
April 8. 1963, and titled "Intergovern-
mental Review of Federal Programs "

"Secretary- means Lhe Secretary of
the U S Department of Education or
an official cr employee of the Depart-
merit at tang for the Secretary under a
delegation of authority

"State' means any of the 50 states,
the Di Aria of Columbia. the Com-
moloct -kith of Puerto Rico. the Cum
monwi dint of the N ,, Mariana
Islands. Guam, American Sanwa, lite
U S Virgin falands, or the Tried Tirri-
tot y of the Pacific 1-,lands
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(Authority 50 12372)

179.3 What programs eine activities of the
Department are suluect tu these regula-
tions?

(a) The Secretary pubhshes In the
FI:DERAL ftaalsTLH a hat of the Depart-
ment's programs and activities that
are subject to these regulations and
identifies which of these are subject to
the requirements of section 209 of the
Demonstration Cities and Metropoll.
tan Development Act.

(b) If a program or activity of the
Department that prwides Federal fi-
nancial aasistance do, not have im-
plementing regulations, the regula-
tions in this part apply to that pro-
grarn or activity.

(c) The following program.. and ac-
tivities are excluded from coverage
under this part:

(1) Proposed legislation
(2) Regolation and budget formula-

tion.
(3) National security matters.
(0 Procurement_
(5) Direct payments lo individuals.
(8) Financial traaafers for which the

Department has no funding discretion
or direct authority to approve specific
sites or projects (e g., block grants
under Chapter 2 of the Education
Consolidator. and Improvement Act
of 1981).

(7) Research and development na-
tional in scope

(8) Assistance ta federally recog.
nized Indian tribes

in addition to the programs and
activities excluded in ia.-.0raph (c) of
this section, 1 uit S cre.ary naNy only
exclude a Fed-ral filianotal east-Lance
program or activity from coverage
under tins part if the program or ac .
tivity acaa not directly affect State or
local governments

(Authority k:
148 FR 291_66. J11111 :;4 1983 a. amended at
51 FR 20824, .144144 S. 198141

79 Will11 or, lilt S. 1 11 1110'11 general re-
spunsibililit I Untie, 1111 I)(111 r/

(a) The* hi III Gay 14144( tiles 0000101
hales 101 on ion ity elected of f I
dials of iho r tato dna local goyern
merits tli,iI wnuld providt nonbal-
eral heat'. tot. 111 t 14.41 444401d L. direct

§ 79.5

ly affected by, proposed federal finan-
cial aasistance from the Department.

(b) If a state adopts a proceas under
the Order to review and coordinate
proposed federal financial assistance.
the Secretary, to the extent permilted

bylal Uw:tI ses Lhe state process to deter-
mine official views of slate and local
elected officials;

(2) Communicates with state and
local elected officials as early in a pro-
gram planning cycle as is reasonably
feasible to explain specific plans and

littt3irsMakes efforts to accommodate
state and local elected official's con-
cerns with proposed federal financial
assistance that are ci imunicated
through the state process;

(4) Alloas Lhe states to simplify and
consolidate existing federally required
state plan submissions;

(5) Where state planning and budg-
eting systems are sufficient and where
permitted by law, encourages the sub-
stitution of state plans for federally
required state plans;

(6) Seeks Lhe coordination of views
of affected state and local elected offi-
cials in one state with those of an-
other state when proposed federal fi-
nancial assistance has an impact on
interstate metropolitan urban centers
or other interstate areas; and

(7) Support.s state and local govern-
ments by discouraging the reauthor-
ization or creation of any planning or-
ganization which is federally funded,
which has a limited put pose, and
which is noL adequately rer resentative
of, or accountable to, state or local
ciccted of f icials.
(Authority E 0. 12372, Sec 2)

079.5 What Is the Secrelary'r ubligulinn
with respect to federal tigency cu.
ordination?

The Secretary, to the maxim.un
extent practicable, consults with and
seeks advice from all other substan-
tially affected federal departments
and agencies lo an effort to aasure full
coordination between bath agencies
and the Departmeni regarding pro-
grams and activities covered under
these regulations
(Anthority 5 12372)
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§ 79.6

79 6 What procedures apple to the meter.
tom of programs and activities unclei
tLese regulistions?

tut A state may select any program
or actinity pubhshed tn the 14:DERAL
iitulsTaH in accordance with § 79 3 for
interguternmental review under these
rt. gulat ions Each state, before select-
nig programs and activities, shall con-
sult with local elected officials.

(b) Each state that adopts a process
shall notify the Secretary of the De-
partment's programs and activities se-
lected (or that process.

ter A state may notify the Secretary
of changes in its selections al any
time For t ach change, the state shall
submit to the Secretary an assurance
that t II state has consulted with local
elected officials regarding the change.
The De Aartnient may establish dead
lutes ahtelt states are reqnired to
Iniorm the Secretary of changes In
their program selections

(d) The Secret- ry uses a state's prOe.
eSJ 1LS soon as feasible, depending on
titan idual programs and activities.
after the Secretary is notified of its se-
lections
(Auttiori.y 0 12372, sec 2)

797 M. does the Secretary communi-
cate v,ith state rend local anemia coo-
curling the Department's programs
and actuates?

(a) (Reserved)
(b) (1) The Secret9-y Provides notice

to directly af fected state, areawtde, re-
gional, and local entitles in a state of
proposed federal financial assistance
if

II) The state has not adopted a pjoc-
isa r the Ord.-r, Or

(u) The al-sistance involves a pro-
gram or activity not selected for the
stan proccas

t 2, This notice may be made by pub-
lication in the FLULKAL Raciaten or
ot her means which the Secretary de-
termine appropriate
Authorit L 0 12.02, Sii, 2)

does the herr, tar) provide
sluice en opportunity to comment on
proposed federal financial assistance?

Ito Ex( lit in unusual elfelltIlSt
t Ile Sit ri hay givis SI ale taut es.si.s or
Iliriilly fle et eti State . at I awlde.

34 CFR Subtitle A (a 1-149 Edition)

&nal, and local officials and enti-
ties -

(1) At. leazi. 30 days to comment on
proposed Federal financial assistance
in the form of noncompeting continu-
ation awards: and

(2) AL least 80 days to comment on
proposed FAcral financial assistance
other than noncompeling continu-
ation awards.

(b) The Secretary establishes a date
for mailing or hand-delivering com-
ments under paragraph (a) of this se--
tion using one of the following two
prczedures:

(I) If the comnents relate to ,on-
Linuation award applications, the Sec-
retary notifies each applicant and
each State Single Point of Contact
(SPOC) of the date by which SPOC
comments should be submitted.

(2) If the conunents relate to appli-
cations for new grants. the Secretary
establishes the date in a notice pub-
lished in Lhe FEDgRAL REGISTF.R.

(C) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with
the Department have been dele.ctted.

(d) Applicants for programs and ac-
tivities subject to Section 204 ol Lhe
Demonstration Cities and Metromii-
tan Act shall allcw areawide agencies a
60-day opportunity for review and
comment.

(Authority E 0 12372. Sec Zi
(48 FR 29166, June 24, 1a83, as amended It
51 FR 20825, June 9. 1988)

79 9 llow duels the Seet:tary receive and
respond to comments?

(a) The Secretary follows the proce-
dure in § 79 10 if:

(1) A state office or official is desig-
nated to act as a single point of con-
tact between a state process and all
federal agencies, and

(2) 'I hat office or official transmits a
State process recommendation, and
utentifie s it as such, for a program se
limed under § 79

lb1 I h The single point of contact is
nut oliligated Lo Li unsmil comments
(rom -.tale, areawkle, regional, or ha al
offu tals and entities if there is no
state process recommendation

(2) If a state process recommer ul
:ime is transmitted by a single point of

25 2
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contact., all comments from state.
areawide, regional, and local officials
and entitles that diffei from IL mostalso be trananitted.

(c) If a state has not established a
process, or la unable to submit, a slate
p ocess recommendalloc, state,
areawide, regional, and '.real officials
and entities may subinit comments 1.0
the Department.

(cli If a program or activity is not se-
lected for a state process, stale,
areawide. regional, and local officia:.
and entitles may submit comments to
the Department. In addition. If a state
process recommendation for a nonse-
lected program or activity Is transmit-
ted to the Department by the single
point of Contact. the Secretary follows
the procedures of f 79.10.

(e) The Secretary considers com-
mentS which do not constitute a state
Process recommendation submitted
under these regulations -and for which
the SecreLary Is not required lo apply
the procedures of § 79.10 of this Part.
If those comments are provided by a
single polnL el contact, or directly to
Lhe Department by a commenting
pRrty.

(Authority 5 ) 12.02, Ste 21
148 FR 2918a Juni. 24.. lui0, us amended at
51 FR 20825, lune it MIA

179.10 Huts does the Secretary make ef-
forts to Accommodate intergovernmen-
tal conic um?

(a) If a state process provides a state
process recommendation to the De-
partment through its single point of
contact, the Secretary either.

(I) Accepts the reumunendaLion:
(2) Reaches a mutually agreeable so-

lution with Lhe state process. or
(3) Provides Lhe single point 3! con-

tact with a written explanation of Lhe
decision In such form us the Secretary
deems appropriate The Secretary may
also supplement Lhe: written explana-
tion by previdnig the explanation tothe single point of e ontact by tele-
phone, other telecom lllll nicatam, or
other means

(b) Ill any r xplanation under pars
graph (0(3) of this sec hull, the Se he
Lary informs the single point of con-
tact that.

(1 ) The Dena it inent will lint imple-
ment its deehltIll for at le u..,L ten days

§ 79.12

after the single point ef contact re-
ceives Lhe explanat)on; or

(2) The Secretary has reviewed the
decision and determined that, because
of unusual circumstances, the waiting
period of at least Len days L not feasi-
ble.

(ci For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact. Is presumed to have received writ-
ten notific-Lion 5 days after the date
of mailing of Lhe notification.
(Authority. E.O. 12372. Sec 2)

79.11 What are the Secreierry's obliga-
tions In interstate situations?

(a) The Secretary is responsible for:
(I) Identifying proposed federal fi-

nancial assistance that has an Impact
on interstate areaS:

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which sant the
Department's program or activity.

(3) Making efforts to identify and
notify the affected state. areawide, re-
gional, and local officials and entities
in those states that have not adopted
a process under the Order or do not,
select the Department's program or
activity:

(4) Responding under I 79.10 if the
Secretary receives a recommendation
lrom a designated areawide agency
transmitted by a single point of con-
tact, in cases in which the review, co-
ordination, and communicaticri with
Lhe Department have been delegated.

(b) In an interstate situation subject
to this section, the Secretary uses the
procedures um f 79 10 if a state process
provides a state process re -onimenda-
Lion to the Department through a
single point of contact.

(Authority £0 12372, Sec 2(e)1

0 79.11 How muy a state simplify. consoli-
date, ur substitute federally required
Elate ph-a?

(a) As used in this section:
(1) "Simplify" means that a state

may develop its own format. t house ha
own submission date, and select the
planning period for a state plan.

(2) "Consolidate" means that a slate
may meet statutory and regulatory re-
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quirements by combining two or more
plans into une document and that the
stale call seleet the format, submission
dale. and planning period for the con-
solidated plan

(3) Substitute" means that. a state
may use a plan or other document
that it has developed for Its own pur-
poses to meet Federal requirements.

(b) If not Inconsistent with law, a
slate may decIde to try to simplify,
consolidate, or substitute federally re-
quired stale plans without prior ap-
proval by the Secretary.

(c) The Secretary reviews each state
plan that a state has simplified, con-
solidated, or substituted and accepts
the plan only if Its contents meet fed-
eral requirements.
(Authority. E 0 12372. sec. 2)

1 79.13 ilteservedi

PART 80UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS
AND COOPERATIVE AGREEMENTS
TO STATE AND LOCAL GOVERN-
MENTS

Subpar, AGnerel
Sec
80 1 Porpose ar.d scope of this g.art
80 2 Scope ol subpart
80 3 Definitions
80 4 Applicability
80 5 Mkt t on other issuances
80 b AddHlOrts ;and excepliona

Su. sod 11Pre-Aword itsquiroments

au 10 Forms ot applying !or grants
80 11 Slate ple,ts
80 12 Special grant or saturant conditions

fur high risk' grantees

Subpart CPost-Aword Requirements

FINAACIAL ADMINISTRATION

80 20 Standards tor financial management
systeins

80 21 1'0 ment
80 22 Allowable costs
80 23 Pi r loci of availability ot funds
80 24 matching or cost sharing
80 25 Program Income
an :Ha Nun Federal audit.

CDANGes 141(.1.1 kT1 AHD SIII,AWARDS

tm n1 I luaiie.
co I I It, ,al pram rly
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80 32 Equipment
80 33 Supplies.
80 34 Copyrights
80 35 Subawards to debarred and suspend-

ed parties
80 36 Procurement.
80.37 Sta,gritrits

Heronry, Rtcosos Reuxtton. MID
Enroitcruariz

80 40 Monitoring and reporting program
performance.

80 41 Financial reporting.
80 42 Retention and access requirements

'or records.
80 43 Enforcement
80.44 Termination for convenienez.

Suispert 13After-41ia-Citsst Ravitswants

80 10 Closeout,
80 51 Later disallowances arid adjustments
8062 Collections of amounts due.

Subpart 1-8etittassee)S lassarv.dl

An'iNDIX TO PAST aoAuDIT fliguIRMOLLITS
FOR STAIR AIM LOCAL GOVERWILT.HTS

AUTHORITY: 20 U.B.C. 3474; OMB Circular
A-102. unless otherwise noted.

Bouncy 53 FR 8071 and 8087, Mar. 11,
1988, unless otherwise noted.

Subpart AGanaral
II 80 1 Purpose and scope of this part

This part establishes uniform ad-
ministrative rules for Federal grants
and cooperative agreements and
subawards to Slate, local and Indian
tribal governments.
(Authority. 20 USC 3474, OMB Circular
A-102)

30 2 Scope of subpart.

This subpart contains general niles
pertaining to this part and procedures
for control of exceptions from this
part.
(Authority 20 U S C 3474, OMB Circular
A-102)

80 3 Definitiona.
As used In this part.
"Accrued expenditures" mean the

churgt s Incurred by the grantee
during a given period requiring the
provision ef funds for (i ) (..loods and
other :aligible propi rty r.:eeived. (2)
services perforlin d oiployces, eon
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tractors sungrantees, subcontractors,
and other payees, and (3) other
amounts becoming owed under pro-
grams for which no current services or
performance Is required, such as annu-
ities. insurance clauns, and other bene-
fit peyments.

"Accrued income" means the sum of.
(1) Earnings dunng a given period
from services perfor nied by the grant-
ee and goods and other tangIble prop-
erty delivered to purchasers, and (2)
amounts beconmig owed to the grant-
ee for winch no current services or
performance is required by the grant-
ee.

"Acquisition cost" of an itcm of pur-
chased equipment means the net in-
voice unit price of tin property Mclud-
trig the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it
was acquired. Other charges such as
the cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee's regular ae.
counting practices.

"Administrative" requirements
Mean those matters cominon to grants
In general, such as financial manage-
ment, kinds and frequency of reports.
and retentIon of records. These are
distinguished from "programmatic"
requirements, winch concern noteiers
that can be treated only on a progiam-
by-program oi grant by-grant basis,
such as kin& of ari ivities that can be
supported by grants under a particular
program

"AiDurding agency" means (là with
respect to a gi alit, the Federal agency,
and (2) with respect to a subgrant, the
party that awarded the subgrann.

"Cash contributions" means the
grantee's cash outlay, including the
outlay ol money contributed to the
grantee or sulignintee by other public
agencies and institutions, and private
organizallow, and Individuals. When
au1horized by Federal legislation, Fed-
erel funds Ill civet/ iroin othei assist-
ance agn mu ills may be consIdered as
yralitee or s111)14TAIII rt. cash contribu-
tions

"Contra( I" ineuns tem ept as used in
the di tiiiiiiiie, for "ordril" anti sub-

§ 80.3

grant" in this sectIon and except
where qualified by "Federal") u pro-
curement contract under a grant or
subgrant, and Ineans a procurement
subcontract under a contract.

"Cost sharing or mulching" means
the value of the third party in-kind
contrIbutIons and the portion of the
costs of a federally assIsted project or
program not borne by the Federal
Government

"Cost-type contract" means a con-
tract or subcontract under a grant in
winch the contractor or subcontractor
is paid on the basis of the costs It
incurs, with or without a fee

"Equipment" means tanglbie, nonex-
pendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 rn more
per unit. A grantee may use its own
definition of equipment provided that
such definItion would at least Include
all equipment defined above.

"Expenditure report" means: (1) For
naneonstruction grants, the SF-289
"Financial Status Report" (or other
equivalent report); (2) for construction
grants, the SF-271 "Outlay Report
and Request for Reimbursement" (or
other equivalent report).

"Federally recognized Indian tribal
government" means the governing
body or a governmental agency of any
Indian tribe, band, nation, or other or-
ganized group or community (Includ-
ing any Native village as defined in
section 3 of the Alaska Native Claims
Settlement Act, 85 Slat 688) certifled
by the Secretary of the Interior as eli-
gible for the spe6al programs and
services provided by him through the
But eau of Indian Affairs.

"Government' means e State or
local government or a fPderally reeug-
n'aed Indian tribal governmei.t.

'Grant" means an award of finan-
cial assistance, including cooperative
agreements, In the font, of money, or
property in lieu of money, by the Fed-
eral Government to an eligible grant-
ee. The term does not include techni-
cal assistance which provides services
instead of money, or other assistance
in the form of revenue sharnig, loans,
loan guarantees, interest subsalies, In-
surance, or direct appropriations Also,
the term does not Include assIstance,
such I LS a fellowship or othor lump
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sum award, which the grantee is not
required to account for

Grantee" means the government to
w Inch a grant is awarded and which is
at-countable for the use of the funds
provided The grantee is the entire
legal enttty even if only a particular
component of the entity Is designated
in the grant award document.

-Local government" means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
tinder the United States Housing Act
of 1937) school district, special district,
intrastate district, conlnal of govern-
ments (whether or not imafrporated as
a nonprofit corporation under state
law), any other regional or interstate
got ernrnent entity, or any agency or
inatrumentality of a local government.

-Obligations" means the amounts of
orders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during ^,iven
period that will require payment by
the grantee during the same or a
future period

-OMB- means the Lnited States
Of fice of Management and Budget.

Outlays" (expenditures) mean
charges made to the project or pro.
gram They may be reported on a cash
or accrual basis. For reports prepared
on a cash basis, t allays are the sum of
actual cash disbursement for direct
charges for goods and services, the
amount of indirect expense incurred,
the vitale of Unkind contributions ap-
plied and the amount of cash ad-
ances a.'d payments made 'o contrite-

Lois and subgrantees. For teports pre-
pared on an accrued expenditure basis,
outlays are the sum of actual cash 'dis-
bursements, the amount of indirect
expense incurred, the value of inkind
contributions applied, and the new in-
cr atse (or decrease) In the amounts
owed by the grantee for goods and
other property received, for services
performed by employees, contractors,
subgrantees, subcontractors, and other
payees, and other amounts becoming
owed under programs for which no
current services or performance are re-
quired. ..an:h a.s annuities. insutance
claims, and othet benefit payments

"Percentage of completion method"
refers to a system under whielt pay-

menta are made for construction work
according to the percentage of comple-
tion of the work, rather than to the
grantee's cost incurred.

"Prior approval" means documenta .
tion evidencing consent prior to incur-
ring specific coat.

"Real property" means land, includ-
ing land improvements, structures and
appurtenances thereto, excluding mov-
able machinery and equipment.

"Share", when referring to the
awarding agency's portion of real
property, equipment or supplies,
means the same percentage as the
awarding agency's portion of the ac-
quiring party's total costs under the
grant to which the acquisition casts
under the grant to which the acquisi-
tion cost of the property was charged.
Only costs are to be countednot the
value of third-party in-kind contribu-
tions.

"State- means any of the several
States of the United States, the Dts.
trict of Columbia, the Commonwealth
of Puerto Rico, any territory or pos-
session of the United States, cr any
agency or instrumentality of a State
exclusive of local governments. The
term does not include any public and
Indian housing agency under United
States Housing Act of 1937.

(1) The definition of "State" in this
section Ls used for the purptam of de-
termining the scope of Part 80 regula-
tions. Some program regulations con-
tain different definitions for -State"
based on program etatute eligibility re-
quirerents.

"Subgrant" means an award of fi-
nancial assistance in the form of
money, or property In lieu of money,
made under a grant by a grantee to an
eligible subgrantee. The term includes
financial assistance when provided by
ontractual legal agreement, but does

not Include procurement purchases,
nor does it include any form of assist-
ance which Ls excluded from the defi-
nition of "grant" In this part.

"Suburantee" means the government
or other legal entity to which a sub-
grant is awarded and which is account-
able to the grantee for the use of the
funds provided.

"Supplies" means all tangible per-
aonal property other than "equip
men(' us defined In this part
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"Suspension" means depending on
the context, either (1) temporary
withdrawal of the authority to obli .
gate grant tunas pending corrective
action by the grantee or subgrantee or
a decision to terminate the grant, or
(2) an action taken by a suspending of-
ficial in accordance with agency regu-
lations implementing E.O. 12599 to im .
mediately exclude a person from Par-
ticipating in grant transactions for a
period, pending completion of an in-
vestigation and such legal or debar-
ment proceedings as may ensue.

"Termination" means permanent.
withdrawal of the authority to obli-
gate previously.awarded grant funds
before that authority would otherwise
expire. It also means the voluntary re-
linquishment of that authority by the
grantee or subgrantee, "Termination"
does not incluue. (1) Withdrawal of
funds awarded on the basis of the
grantee's underestimate of the unobli-
gated balance in a prior period; (2)
Withdrawal of the unobligated bal-
ance as of the expiration of a grant;
(3) Refusal to extend a grant or award
additional funds, to make a competing
or noncompeting continuation, renew-
al, extension, or supplemental award;
or (4) voiding of a grant upon determi-
nation that the award was obtained
fraudulently, or was otherwise illegal
or invalid from inception.

"Terms of a grant or subgrant" mean
all requirements of the grant or sub-
grant, whether In statute, regulations,
or the award de-ument.

"Third party in kin.i contributions"
mean property or services which bene-
fit a federally assisted prcject or pro-
gram and winch are t ontributed by
non.Federal third parties without
charge to the grantee, or a cost-type
contractor tinder the giant agreement.

"Ilnluoidated obligations" tor re-
ports prepared on a cash basis mean
the amount of obligations incurred by
the grantee that has not been paid.
For reports prepared on an accrued
expenditure Imais, they tepresenl the
amount of obligations mewled by the
Grantee for which an outlay has not
been recorded

"Unobliguled balam t"' means the
portion of the funds autlioriLed by the
Federal agent y iii at I 11LN not been obli
gated by the grant. e and Is deter-

§ (10.4

mined by deducting the cumulative ob-
ligations from the cumulative funds
authorized.

(Authority 20 US C 34)4, OMB Circulat
A-102)

153 FR 3071 and 8087, Mar 11. 1388, as
amended at 53 FR 8072, Mar 11. 19881

§ 80.4 Appikability.
ia General. Subparts A through 13

of this part. apply to all grants and
subgrants to governments, except
where inconsistent with Federal stat-
utes or with regulations authorized in
accordance with the exception provi-
sion of 1 80.8, or:

(1) Grants and subgrants to State
and local institutions of higher educe.
tion or State and local hospitals.

(21 The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services;
Alcohol, Drug Abuse, and Mental
Health Services; Maternal and Child
Health Services; Social Services; (ow-
Income Home Energy Assistance;
States' Program of Community Devel-
opment Block Grants for Small Cities;
and Elementary and Secondary Educa-
tion other than programs adminis-
tered by the Secretary of Education
under Title V, Subtitle D, Chapter 2,
Section 583the Secretary's discre-
tionary grant program) fuld Titles I-
III of the Job Training P.'Irtnership
Act of 198?. and under the Public
Health Services Act ISection 1921), Al-
cohol and Drug Abnse Treatment and
Rehabilitation Block Croat and Part
C of Title V. Mental Health Service
for the Homeles Block Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(1: Aid to Needy Families with De-
pendent Children (Title IV-A of the
Act, not Including the Work incentive
Progratn (WIN) authorized by section
402(a)l9(G): illS grants for WIN arc
subject to this part);

(il) Child Support Enforcement and
Establishment of Paternity (Title IV-
D of the Act),

(iii) Foster Care anti Adoption As-
sistance (Title IV-E of the Ad);
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(Iv) Aid to the .9.ged, Blind, and Dis-
abled (Titles I. X. XIV. and XVI-
AABD of the Act), and

(v) Medical Assistance (Medicaid)
(Title XIX of the Act) not including
the State Medicaid Fraud Control pro-
el am authorized bl section
1903(s)(6)(13).

(4) Entie..ment grants under the fol-
lowaig programs of The National
Sehool Lunch Act.

(1) School Lunch (section 4 of Lhe
Act).

(11) Commodity Assistance (section 6
of the Act).

(m) Special Meal Assistance (section
II of the Act).

(tv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (sec.
(1w: 13 of the Act).

(5) Entitlement grants under the fol .
lowing programs of The Child Hari.
tam Act of 1966

(i) Special Milk (section 3 of the
Act), and

(hi School Br2akfast (section 4 of
the Act)

(6) Entitlement grants for Stale Ad-
nunistrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act)

(7) A grant for an experimental.
pilot, or demons' ration project that. Is
also supported by a grant listed in
paragraph (a)(3) of this section.

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U S.C. 1522(e)) and
subsecti tn 501(a) of the Refugee Edu-
cation As istance Act. of 1980 (Pub. L.
96-422, 94 Stat for cash a.ssist .
mice, medIcat alance, and supple .
tnemal security Mcome benefits to ref-
ugees and entrants and the adminis.
trative eosts of providing the assist.
awe arid benefits.

(9) Willits to local education agen
cies under 20 U S C. 236 through 241-
1( a), and 242 through 244 (portions of
the Impact Aid program), except for
20 US C 238(d)12)(c) and 240(f) (Enti
t lement Increase f or Handicapped
Children). and

(10) Payments under tht Veterans
Administration's State Home Per
Diem Prugram (18 U S.0 641(a))

Entitlement programs Entitle-
ment programs enumerated above in

?, 8
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80.4(a) (3) through (8) are subject to
Subpart E.
(Authority 20 U.S C. 3414: OMB Circular
A-102)

0 80.5 Effect on other issuance*.
All other grants administration pro-

visions of codified program regula.
Hons, program manuals. handbooks
and other nonregulatory materials
which are inconsistent. with this part
are superseded, except to the extent
they are required by statute, or au .
thorized in accordance with the excep-
tion proviston in 80.6.

(Authority 20 U SC 3414: 01413 Circular
A-102)

0 80.6 Additions and exceptions.

(a) For classes of grants and grant-
ees subject to this part. Federal agen-
cies may not impose additional admin.
istrative requirements except in codi-
fied regulations published in the 0: -
MAL REGIs1121.

(b) Exceptions for classes of grants
or grantees may be authorized only by
the Secretary after consultation with
OMB.

(c) Exceptions on a case.by-case
basis and for aubgrantees may be au .
thorized by the affected Federal agen-
cies.

(Authority 20 U SC. 3414. 0M13 Circular
A-102)

(53 FR 80'11 and 8081. Mar U. 1988, as
amended at 53 FR 11012, Mar 11. 19881

Subpart SPre-Award Requirsmante

9 80.10 Forms tor applying for grants.
(a) Scope. (1 his section prescribes

forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a governrmnt)
in applying for grants. This section is
not applicable, however, to tormula
grant programs wnich do not require
applicants to apply for funds on a
project basis

(2) This sealon applies only to appli-
cations tu Federal agencies for grants.
and is not required to be applied by
grantees in dealing with applicants for
subgrants However, grant.ees are en
couruged to avoid more detailed or
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burdensome application requirements
for subgrants.

(b) Authorized forms and instruc-
tions for governmental organizations.
(1) In applying for grants, applicants
shall only use standard application
forms or those prescribed by the
granting agency with the approval of
OMB under the Pape Reduction
Act of 1980,

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica.
Lions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the pro-
grams, functions, or nctivities that will
be used to plan, budget, and evaluate
the work under a grant. Other supple-
mentary instructlovs may be issued
only with the approval of OMB lo the
extent required under the Paperwork
Reduction Act of 1980. For stand-
ard form, except the SF-424 i. csheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is riot needed.

(4) When a grantee applies for addi-tional fui uCli u a emetinuation
or supplemental award) or amends a
previously submitted appncation, only
the affected pages need be submitted.
Previously submitted pages with infeo.-
mation that is still current need not be
resubmitted.
(Approved la no Otti f Maaagement
and Budget arid, r eoutrol handier 1830-
(1511)

(Authority 20 ti C 3414. uMLI Circular
A-:02)
(53 FR 80'11 and MINI. Min 11, 1988, as
amended al 53 Fit 49143, i) t. 19881

(I 80.11 State plinth.

(a) Scope 'rile statutes (Ck sonic PrO
grants rcquiti States to submit. plans
before reed ivine erants Under regula-
tions hi1l/11111f nting Eam olive Order
12372. "Intergovernmental Review of
Federal Prognons." State:. are allowed
to simplify, coasolidate and substitu.e
plans. This sf.l.tion contains additional
provisions for plans that Ale subjeLL to
regulations infpitilif Mina the Execu-
tive ordi..

(b) Regain »id nh A need meet
only Fedei,d ailinirostr alive or pro

§ 80.12

grammatic requirements for a Plan
that are in statutes or codified regula-
tions.

(c) Assurances In each Ow the
State will include an assurance that
the State shall comply with all appli.
cable Federal statutes and regulations
in effeet with respect to the periods
for which It receives grant funding.
For this assurance and other assur-
ances required in Lhe plan. the State
may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi.
Mons.

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend
a plan whenever necessary to reflect:
(1) New or revised Federal statutes or
regulations or (2) a material change in
any State law, organization, policy. or
State agency operation. The State will
obtain approval for the amendment
and its effective dale but need submit,
for approval only the amended por-
tions of the plan.
(Authority. 20 U SC 34'14, OMR Circuiar
A-102)

1180.12 Spechil grant or subgruitt condi-
dom. for "high-risk" grantees.

(a) A grantee or snbgrantee maY be
considered "high risk" if an awarding
agency determines that a grantee or
subgrantee:

( I) Has a history of unsatisfactory
performance. or

(2) Is not financially stable, or
(3) ila.s a management system which

does not meet the management stand-
ards ha forth in this part. or

(4) lia.s nol conformed to terms and
conditiona of previous awards, or

(5) Is otherwise not responsible, and
if the awarding agency determines
that an award will be made, special
conditions and/or restrictions shall
correspond to the high risk condition
and shall be included In the award.

(b) Special conditions or restrictions
may nielude'

(I) Payment on a reimborseincnt
basis,
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(21 Withholding authority to pro
et-ed to the next phase until receipt of
cealenee of acceptable performance
within a given funding period,

(3) Requiring additional, more de-
tailed financial reports,

(41 Additional project monitoring;
(5) Requiring the grante or sabgran-

tee to obtain technical or management
asbistallce, or

(6) Establishing additional prior ap-
pros ak

(e) If an awarding agency decides to
impose such conditiona. the awarding
official will notify the grantee or sub-
grantee as early as possible-, in writing.
of

(11 The nature of the special condi-
tions/rush ictions.

(2) The- reason(s) for imposing Lhem;
(3) The corrective actions which

must be taken before they will be re-
moved and the time allowed for com-
pleting the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed

Aiithurny 20 U S C 3474. OMB Circular
A 102i

Subpart CPost-Awcrd Requiremen)s

FINANCIM ADMINISTRATION

0 8920 Standar& fur financial manage-
ment s)stems.

(a) A State muse expand and tec-
ount for grant Itinds in accordance

with S, ate laws and procedures for ex-
pending and accounting for its own
fund.s Fiscal control and accounting
procedures of the State, as well 9,,s its
subgrantees and cost-type contractors,
must be sufficient to.

(I) Permit preparation of reports re-
quired by this part and the statutes
au) homing the grant, and

(2) Permit the tracing of funds Lo a
level of expenditures adequate to es-
tabhsh that such funds have not been
used in violation of the restrictions
and prohibitions of applicable stat-
Utta

4b, The financial management sys
tuna of other grantees and subgran
leLs must meet the following stand
ards

( I) Financial reporting Accurate,
current. and complete dist insure of

34 CFR Subtitle A (11-149 Edition)

Lhe financial results of financially as-
sisted activities must be made in ac-
cordance with the financial reporting
requirements of the grant or subgrant.

(2) Accounttng records. Grantees
and subgranLees must maintain
records which adequately identify the
source and application of funds pro-
vided for financially-assisted activities.
These records must contain informa-
tion pertaining to grant or subgrant
awards and authorizations, obliga-
tions, tirwaligated balances, assets, li-
abilities, outlays or expenditures, and
inconw.

(3) //denial controf. Effective con-
trol and accountability must be main-
tained for all grant and subgrant cash,
real and personal property, and other
assets. Grantees and sulagrantees must
adequately safeguard all such proper-
ty and must assure that it Is used
solely for authorized purposes.

(4) Budget control. Actual expenoi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data. including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required,
estimates based on available documen-
tation will he accepted whenever possi-
ble.

(5) Allowable cost. Applicable OMB
cost principles, agency program regu-
lations, and the terms of grant and
subgrant agreements will be followed
in ditermining the reasonableness. al.
lowability. and allocability of costs.

(8) Source documentation. Account-
ing records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and sub-
grant award documents, etc.

(7) Cush management. Procedures
for minimizing the time elapsing be-
tween the transfer of funds from the

S Treasury and disbursement by
grante-es and subgrantees nnist be (oi-
Iowa al whenever advance payment pro-
eedur. , ale used. Grantees milltst stab-
fish tea:amiable procedures lo ensure
the re teipt of reports un subgrantees'
cash imiances and cash disbursements
in sof (wit lit time to enable them to
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prepare complete and accurate cash
transactions reports to ilie awarding
agency. advances art- made by
letter-of-credit or eh-Moine transfer
of funds nit ihotia, the grantee must
make dm itwilowits ms close- as possible
to the time 01 mailing disbursements.
Grantees must monitor cash draw-
downs by their subgialiteea to assure
that they coillorm subatantially to the
same stalidaida of that'll; and amount
as apply to advances to the grantees

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance se, part of a
preaward review or at any time subse-
quent to award.
(Approved M the Office of Management
and Budgei under control number 1880-
0517)

(Authortty '20 U SC 34'14, OMR Circular
A-102)

(53 PR 8071 and 8087. Mar 11, 1988. as
amended at 52 FR 49143, i)ve 8, 19881

480.21 Paymeni

(a) Scope Tins set Lam prescribes the
basic standard and the methods under
which a Pedin al agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors

(b) Basle standard. Methods and
procedures for payment shall mini-
mize the lime elapsing beim en Lhe
transfer of fiends and thsblirsement by
the grantee or subgramee. in accord-
ance with Treasury regulations at 31
CFR Part 205

(c) Advil He (natal A and silbgran-
tees shall be paid in advance, provided
they maintain or demonstrate the will-
ingness and ability to maintain proce-
dures to minunize the time elapsing
between the transfer of the funds and
their disbursement by the grantee or
subgrantee

(d) Reimbursement Reimbursement
shall ue the pm eferred method when
the requirements in paragraph (c) of
this section are not met Grantees and
subgrantees may also be paid by reim-
bursement tor any construction grant.
Ekcept as otherwise spec Wed in regu-
lation, Pedal ul agencli s shall not use
the percentage of completion method
to pay consti tu grants The grant-
ee or subgrantec may Ilse that method
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to pay its construction contractor, and
if it does, the awarding agency's pay-
ments to Lhe grantee or subgruntee
will be based on the grantee's or sub-
grantee's rxtual rate of disbursement.

(e) Worl:Ing capital advances. If a
grantee cannot meet the criteria for
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reini-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee's dis-
bursing cycle. Thereafter, the award-
ing agency shall reimburse the grantee
for its actual cash disbursements. The
working capital advance method of
payment shall not be use-i by grantees
or subgranlets if the reason for using
such method is the unwillingness or
inability of the grantee to provide
timely advance:. to the subgratelee to
meet the subgrantee's actual cash dis-
bursements.

(I) Effect of program income, re-
funds, and awl recoveries on pay-
ment. (1) Grantees and subgrantees
shall disburse repayments to and in
terest earned on a revolving fund
before requesting additional cash pay-
mer Is for the same activity.

(2) Except as provided in paragraph
(()(ilo( this section, grantees and sub-
grantees shall disburse program
income. rebates, refunds, contract set-
tlements. aud.t recoveries and interest
earned on such funds before reepiest-
ins additional cash payments.

(g) Withholding payments. (I)
Unless otherwise reqiiired by Fe leral
statute, awarding agencies shall not
withhold payments for proper charges
incurred by grantees or subgrantees
unless

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(11) The grantee or subgrr is In-
debted to the United States

(2) Cash withheld for ...tore to
comply with grant award condition,
but without suspension of the grant,
shall be released to the grantee apon
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subsequent compliance. When a grant
is suspended. payment adjustments
will be made in accordance with
I 80 43(c)

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or subgran-
tees from payment to contractors to
assure satisfactory completion of
work Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the
rrithlield funds to the contractors or
to escrow accounts established to
assure satisfactory completion of
work.

(h) Cash depositories. (I) Consistent
with the national goal of expanding
tiw opportunities for minority busi-
ness enterprises. grantees and sub-
grantees are encouraged to use minori-
ty banks (a bank which Ls owned at
least 50 percent by minority group
members). A list of minority owned
banks can be obtained from the Mi-
nority Business Development Agency.
Department of Commerce. Wa.shing-
ton. DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when requireu by Federal-State agree-
ment

Interest earned on advances.
Except for interest earned on advances
of funds txempt under the Intergov-
ernmental Cooperation Act (31 U.S.C.
6501 et seq ) and the Indian Self-De-
termination Act (23 U.S C. 450). grant-
ees and subgrantees shall promptly.
but at lea.st q arterly, remit -uerest
earned un adiances to the Aderal
agency. The grantee or subtrantee
may keep interest amoums up o,$100
per year for admmistrative expenses.
( Authority 20 U S C 3474. OMB Circular
A-102)

0 ist) 22 Allowable costs.

(a) Limitation on us.' of funds.
Grant funds may be used only for

(1) The allowable costs of the grant
et:b. subgrantets and cog type contrac
tors. including allowable costa in the
form of payments to fixed price con
tractors. and

(2, Reasonable fees or profit to cost
type it t.trar tors but nut any fee or
profit t or (Aim increment above al
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lowable costs) to the grantee or sub-
grantee.

(b) For each kind of organization.
there is a set of Federal principles for
determining allowable costs. For the
costs of a State, local, or Indian tribal
govertunent. the Secretary applies the
cost principles in OMB Circular A-87,
as amended on June 9. 1987.

Ihr Costs of a User* prwszsples

Stsaa local or Inaan 4E41
90veMiT411

PeNal non4X14 onpn241.001
whim man an (1) voluAus
of Nylve sClue.44C4. (2)
hOstatai Of 0) Of Plaaboa
Aurus OMR COWIN A-
122 as rot subsea to MO
OMAN

EauCiabOnal 8131.1010A11-

iorlichl orparaziacn aria
nu S tsupul aul IA Ol
unuton name] In ORM
Cdaso A-s22 u not wo-
od so asa1cscau

MIR Cacao A-47

0148 CatUal A-122

0148 &OA& A-2I
44 CFR Pan 31 Conua

Coq Pnnopos and emu-
tem. ca ursium ONO 116-
03u114110 444u1sels
conpy var% cosi princuu
4444004 So MA Gularal
Kiang

(Authority: 20 U.S.C. 3474. OMB Circular
A-102)

153 FR 8071 and 8087. Mar. U. 1988. u
amended at 53 FR 8072. Mar. 11. 19881

88023 Period of availability of funds.
(a) Clew:rat Where a ftinding period

Ls specified, a grantee may charge to
the award only costs resulting from
obligations of the funding period
unless carryover of unobligated bal-
ances is permitted. in which case the
carryover balances may be charged for
costs resulting from obligations of the
subaequent funding period.

(b) Liquidation of obhgations A
grantee must liquidate all obligations
incurred under the award not. later
than 90 days after the end of the
funding periad (or as specified
program regulation) to coincide witn
the mibinission of the annual Finan-
cial Status Report (SF-20). The Fed-
eral Agency may extend this deadline
al the request ol tlw grantee
(AiilhorRy 20 U S C 3474. OMB Cir ular
A 1021
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180.24 Matching or cost shoring.
(a) Ba.uc rule: Costs and contribu-

tions acceptable. With the qualifica-
tions and exceptions listed in para-
graph (b) of this section, a matching
or cost sharing requirement may be
satisfied by either or both of the fol-
lowing:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment- This include.s allowable costs
borne by non-Federal grants or by
others cash donations from non-Feder-
al third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost. sharing or matching
requirements applies.

(b) Qualifications and exceptions
(1) Costs borne by other Federal grant
agreements. Except. as provided by
Federal statute, a cost sharing or
matching requirement may not. be met
by costs borne by another Federal
grant. This prohibition docs not apply
to income earned by a grantct or sub-
grantee from a contract awarded
under another Federal grant.

(2) General revenue sharing. For the
purpose of this section, general reve-
nue sharing funds distributed under
31 U.S.C. 6702 are not considered Fed-
eral grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing re-
quirements. Neither costs nor the
values of third party in-kind contribu-
tions may count towards aat'sfying a
cost sharing or matching requirement
of a grant agreement if they have
been or will be counted towards satis-
fying a cost sharing or matching re-
quirement of anotht:r Federal grant
agreement. a Federal procurement
contract, or uny othcr award of Feder-
al funds.

(4 ) financed by program
income Coats financed by program
income. as defined in 80.25, vhall not.
count 1.uwarcis satisfying a cost sharing
or matting)), rcotairt Iii. nt unless they
are exiat Its rinatLd in the terms
of the asscaanct, agreement (This use
of gericrul prog. am Ilroltle 14 de
scribed hi § lin 25(g)

(5) Servwes or propt-rty financed by
Income al Itcd by unfractors. Con-
tractor.. wider u grant may earn
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income from the activities carried out
under the contrad. In addition to the
amounts earned from the party award-
ing the contract. No costs of services
or property supported by this income
may count toward satisfying a cost.
sharing or matching requirement
unless other provisions of the grant
agreement expressly permit this kind
of income to be used to meet. the re-
quirement.

(6) Records. Costs and third party
in-kind contributions counting towards
satisfying a cost sharing or matching
requirement. must be verifiable from
the records of grantees and subgrantee
or coat-type contractors. These records
must show how the value placed on
third party in.kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of reg-
ular personnel costs.

(7) Special standards for third party
in-kind contributions. (l) Third party
in-kind contributions count towards
satisfying a cost sharing or matching
requirement only where, If the party
receiving the contributions were to
pay for them, the payments would be
allowable costs.

(U) Some third party in-kind contri-
butions are goods and services that, If
the grantee, subgrantee, or contractor
receiving the contribution had to pay
for them, the payments would have
been an indirect costs. Costs sharing
or matching credit for such. contribu-
tions shall be given only if the grant-
ee. subgrantee, or contractor has es-
tablished. along with Its regular indi-
rect cost. rate, a special rate for allo-
cating to individual projects or pro-
grams the va:ue of the contributions.

(ill) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only If it re-
sults in:

(A) An increase in the services or
property providcd under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(Iv) The values placed on third party
in-kind contributions for Cost haring
or matching purposes will conform to
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the rules in the succeeding sections of
this part If a third party m-kind con-
tribittion is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

tel Valuation of donated services
Volunteer sermees. Unpaid services

provided to a grantee or subgrantee by
Inds% iduals will be valued at rates con-
sistent anti those ordinarily paid for
similar work in the grantee's or sub-
grant( t**s organization. If the grantee
er subgratitee does noL have employ-
ees performing similar work, the rates
will be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In
either case, a reasonable amount for
fringe benefits may be Included in the
valuation.

4 ) Employees of other organiza-
tions When an employer other than a
grantee. subgrantee. or cost type con-
tractor furnishes free of charge the
services of an employee in the employ-
ee's normal line of work, the services
will be valued at the employee's regu-
lar rate of pay exclusive of the em-
ployee's fringe benefits and overhead
costs if the services are in a different
Ime of work, paragraph (OW of this
section applies.

(di Valuation of third party donated
supplies and loaned equipment or
space If a te.trel party donates sup-
plies, the contribution will be valued
at the market value of the supplies al
the time of donation

(21 It a third party donates the use
of equipment or space in a building
but retains title, the contribution will
be valued al the fair rental rale of the
equipment or space

vet Valuation of third party donated
equipment, buildings, and land If ^
third party donates equipment, build-
ings. or land. 4nd Lille passes to a
grantee or subgrantee, the treatment
of the donated property will depend
upon the purpose of the grant or sub
grant, as f ollows.

(11 A a urds for capital ezpenditures
if the purpose of the grant or sub-
grant is to assist the grantee or sub-
grantee an the acquisition of properly,
the market value of that prop.a '1( al
the lune of donation may he counted
as call sharing or matching.

as 0 u
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(2) Other awards. If assisting in the
acquisition of properly is not. the pur-
pose of the grant or subgrant, para-
grapim (eH2) (I) and (II) of this section
apply:

(I) If approval is obtained from the
awarding agency, the market value at
the Lune of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant. the terms of
the giant agreement may require that
the approval be obtained from the
Federal agency as well as the grantee.
In all cases, the approval may be given
only if a purchase of the equipment or
rental of the land would be approved
as an allowable direct cost. If any part
of the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost-sharing or matching.

(ID If approval is not obtained tinder
paragraph (e)(2)(1) of this section. no
amount may be counted for donated
land, and only iepreciation or use al-
lowancea may be counted for donated
equipment and buildings. The depre-
ciation or use allowances-for this prop-
erly are not treated as third party in-
kind contributions. Instead, they are
treated as costs incurred by the grant-

.ee or subgrantee. They are computed
and allocated (usually as indirect
costs) in accordance with the cost
principles specified in 180.22, In the
same way as depreciation or use allow-
ances for purchased equipment and
buildings. The amount of depreciation
or use allowances for donated equip-
ment and buildings is based on the
properly's market value at. the Lime it
was donated.

(ft Valuation of grantee or subgrun-
lee donated real property for construe-
hon/acquisitton. If a grantee or sub-
grantee donates real properly for a
construction or facilities acquisition
project, the current market value of
that property may be counted as cost
sharing or matching. If any part of
the donated property was acquired
with Federal funds, only the non-fed-
eral share of the property may be
counted as cost sharing or matching

(g) Appraisal of real property. In
some caSes under paragraphs (d), lei
and (f ) of this section. IL will be neees-
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sary to establish the market value of
land or a building or the fair rental
rate of land or of space In a building.
In these cases. the Federal agency
may require the market value or fair
rental value be set by an independent
appraiser, and that the value or rate
be certified by tile grantee. This re-
quirement will aiso be imposed by the
grantee on subgrantees.
(Approved by the Office of Management
and Budget under Control IlUnItttr 1880-
05171

(Authority: 20 U SC 3474: OMB Circular
A-IO2;

153 FR 8071 awl gun, Mar. 11. 1988. as
amended at 5.1 11: 49143. flee 8. 10881

V A.25 Program income.
(a) General. Grantees are encour-

aged to earn income to defray pro-
gram costs Program income includes
income from fees fur services per-
formed, from the use or rental of real
or personal properly acquired with
grant funds, from the sale of commod-
ities or items fabricated under a grant
agreement, and from payments of
principal and interest on loans made
with grant funds. Except as otherwlSe
provided in regulations of the Federal
agency. program income does not in-
clude interest on grant funds, rebates,
credits, discounts, refunds, etc. and in-
terest earned on any of them.

(b) Definition of program income.
Program income means gross income
received by the grantee or subgrantee
directly generated by a grant support-
ed activity, or earned only as a result
of the grant agreement during the
grant period "During the grant
period" is the time between the effec-
tive dale of the award and the ending
date of the award reflected in the final
financial report.

(c) Cost of generating program
income. If authorized by Federal regu-
lations or the gitutt agreemeal. costs
incident to tin- generation of program
income may be deducted from gross
income to determine prog.am Income.

(di Governmental revenues. Taxes.
special aNsessments, levies, fines, and
other such revenues raised by a grant-
ee or subgrantee are not program
income wileav the revenues are specifi-
cally identified in the grant agreement
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or Federal agency regulallens as pro-
grant income.

(e) Rcyalties. Income frotn royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is Program
income only if the revenues a specif-
ically identified in the grant agree-
ment or Federal agency regulations as
program income. (See § 80.34.)

(f) Property. Proceeds from the sale
of real property or equipment will be
handled in accordance with the re-
quirem-nts of 41 80.31 and 80.32.

(g) Use of progzam income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
tween income earned by the grantee
and income earned Ir. subgrantees and
between the sou ves, kinds, or
amounts of income. When Federe
agencies authorize the alternatives in
paragraphs (g) (I) and (3) of thls sec-
tion, program imome in excess of any
limits stipulated shall also be deducted
from outlays.

(1) Deduction. Ordinarily program
income shall be deducted from total
allowable costs to determine the net
allowable costs. Program income shall
be used for current costs uniefs the
Federal agency authorizes otherwise.
Program income which the grantee
did not anticipate at the time of the
award shall be used to reduce the Fed-
eral agency and grantee contributions
rather than to increase the funds com-
mitted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(3) Cost sharing or matching. When
authorized, program income may be
used to meet the cost sharing or
matching requirement of the grant
agreement. The amount of the Federal
grant award remains the same.

(hi Income alter thc award period.
There are no Federal requIrementS
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goverunig the clisposition of program
income earned after the end of the
award period until the ending
date of the final financial report, see
paragraph (a) of this section), unless
the terms of the agreement or the
Federal agency regulations provide
otherwise.

(Authority 20 U SC. 3474. OMB Circular
A-102)

80.26 Nuraedeial audit.
(a) Basic rule. Grantees and sub-

grantees are responsible for obtaining
auchta in accordance with the Single
Audit Act of 1984 (31 U.SC. '1501-7)
and Federal agency implementing reg-
ulations The audits shall be made by
an independent auditor in accordance
with generally accepted government
auditing standards covering financial
and compliance audits.

(b) Subgrantees. State or local gov-
ernmenta. as thoae terms are defined
for purposes of the Single Audit Act.
that receive Federal financial assist-
ance and provide $25,000 or more of it
in a fiscal year to a subgrantee shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether
subgrantees covered by OMB Circular
A-110. "Uniform Requirements for
Grants and Other Agreements with
Institutions of Higher Education. Hos-
pitals and Other Nonprofit Organiza-
tions" have met the aucht require.
nient Commercial contractors (private
iurprofit and private and governmen-
tal organizations) providing goods and
s. Paces to State and local govern-
ments are not required to have' a
single audit performed. State and local
govenments should use their own pro-
( edures to ensure that the coatractor
has complied with laws and regula-
tions affeeting the expenditure of Fed-
e-al funda.

(2. Determine whether the subgran-
tee spent Federal assistance funds pro-
vided In accordance with applicable
laws and regulations. This may be ac-
eumplished by reviewing an audit of
tne sub..rarace made in accordance
with the Act. Circular A-110. or
through other means (e.g.. program
rev iews, if the subgr(totee has nut had
such an audit,
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(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations:

(4) Consider whether subgrantee
audits necessitate adjustment of the
grantee's own records; and

(5) Require each subgrantee to
permit independent auditors to have
access to tbe records and financial
statements.

(c) Auditor selection. In arranging
for audit services, 80.38 shall be fol-
lowed.

(Authority: zo 118.C. 3474. OMB Circular
A-102)

Nom. The requirements fcr non-Federal
audits are -ontained in the Appendix to
Part 80Audit Requirements for State and
Local Governments.

(53 FR 8071 and 8087. Mar. 11. 1988, as
amended lit 53 FR 8072. Mar. 11. 1988)

CHANGES. PROPERTY. AND SUBAV/ARDS

180.30 Changes.
(a) General. Grantees and subgran-

tees are permitted to rebudget within
the approved direct cost budget to
meet unanticipated requirements and
may make limited program changes to
the approved project. However, unless
waived by the awarding agency. cer-
tain types of post-award changes in
budgets and projects shall require the
prior written approva; of the awarding
agency.

(b) Relation fo cost principles. The
applicable cost principles (see 80 22)
contain requirements for prior approv-
al of certain types of costs. Except
where waived. those requirements
apply to all grants and bubo ants even
if paragraphs (c) through a) of this
section do not

(c) 13udget changes(1) Noncon-
struction projects. Except as stated in
other regulations or an award docu
ment. grantees or subgrantees shall
obtain the prior approval of the
awarding agency whenever any of the
following hanges is anticipated undi r
a non«mstruction award.

(i) Any revision which would result
in the in ed for additional funding

(ii) Unit ss waived by the awarding
agency. cumulative transfers among
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direct cost categories, or. if applicable,
among separately budgeted programs.
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
Cy's share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees Lo other expense
categ odes).

(2) Construction provcts. Grantees
and subgrantees shall obtain prior
written approval tor any budget revi-
sion which would result in the need
for additional funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding tor both
construction and nonconstruction ac-
tivities, the grantee or subgrantee
MIA obtain prior written approval
from the awarding agency before
making any fund or budget transfer
from nonconstruction to construction
or vice versa.

(d) Programmatic changes. Grantees
or subgrantees must obtain the prior
approval of the awarding agency
whenever any of the following actions
is anticipated:

(1) Any revision of the scope or ob-
jectives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of
availability of funds.

(3) Changes in key persons In casea
where specified in an application or a
grant award. lii research projects, a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

(4) Uncle; nonconstruction projects.
contracting out, subgranting (lf au-
thorized bY law) or otherwise obtain-
ing the services of a thad party to per-
form activities which are zentral to
the purposes of the award. This ap-
proval requirement is iii addition to
the approval requireinuits of II 80.38
but does not apply to thi procurement
of equipment. supplies, and general
support services

(e) Additimial prior approval re
quirements. Thi awarding, agency may
not require prior approval tor any
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budget revision which is not described
in Paragraph (c) of this section.

(f) Requesting prior approval. .1) A
request for prior approval of any
budget. revision will be in the same
budget formal the grantee used in its
application and shall be accompanied
by a narrative justification for the
proposed revision.

(2) A request for a prior approval
under the applicable Federal cost prin-
ciples (see I 80.22) may be made by
letter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the re-
quest In writing. A grantee will not ap-
prove any budget. or project revision
which is inconsistent with the purpose
or terms and conditions of the Federal
grant to the grantee. If the revision,
requested by the subgrantee would
result In a change to the grantee's ap-
proved project which requires Federal
prior approval, the grantee will obtain
the Federal agency's approval before
approving the subgrantee's request.
(Approved by the Office of Managemmt
and Budget under control number 1880-
0517)

(Anthority: 20 U.S C 3474: OMB Circular
A- 102)

153 FR 8071 and 80, 7. Mar. II. 1988. as
amended at 53 FR 491 3, Dec. 8, 19880

4 8,0.31 Real property.

(a) Tale, Subject to the obligations
and condlUons set forth in this sec-
tion, title to real property acquired
under a grant or subgrant will vest
upon acquisition in the grantee or sub-
grantee respectively.

(b) Use Except as otherwise provid-
ed by Federal statutes, real property
will be used for the originally author-
ized purposes as long as needed for
tnat purposes, and the grantee or sub
grantee shall not dispose of or encum-
ber Ha title or other interests.

(c) Disposition. When real property
is no longer needed for the originally
authorized purpose, the grantee or
subgrantee will request disposition in-
structions from the awarding agency.
The instructions will provide for one
of the following alternatives:
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Ill hetention of tine. Retain title
atter c anpensatIng the awarding
agency. The amount paid to the
awarding agency will be computed by
applying the awarding agency's per-
centage of participation in the cost of
the original purchase to the fair
market value of the property. Howev-
er. in those situations where a grantee
or subgrantee is disposing of real prop-
erty acquired with grant funds and ac-
wring replacement real property
under the same program, the net pro-
ceeds from the disposition may be
used as an offset to the cost ol the re-
placement property.

(2i Sale of property. Sell the proper-
ty and compensate the awarding
agency The amount due to the award-
ing agency will be calculated by apply-
ing the awarding agency's percentage
of participation in the cost of the
original purchase to the proceeds of
tile sale after deduction of any actual
and reaaonable selling and fixing-up
expenses. If the grant is still active,
the net proceeds from sale may be
offset against the original cost of the
properly When a grantee or subgran-
tee is directed to sell property, sales
prucedures shall be followed that pro-
vide for competition to the extent
practicable and result in the highest
possible return.

(3) Transfer of title. Transfer title to
the awarding agency or to a third-
patty designated/approved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount calcu-
lated by applying the grantee or sub-
grantee's percentage of participation
in the purchase of the real property to
the current fair market value of. the
proper t y.

(di The provisions of paragraph (c)
of this section do not apply to disaster
easistance under 20 U S.C. 241-1(b)-(e)
and the construction provisions of the
Impact. Aid Program. 20 US C. 631-
647

(Authority 20 U SC. 3474, OMB Circular
A 102i

153 Flt 8071 and 8087, Mar 11. 1988, as
amended at 53 FR 8072. Mar it. 19631

11 8032 Equipment.
(ai Title ..iubject to the obligations

and comitions set forth in this sec.
Moo, title tu equipment acquired under

3 9 0

34 UR Subtitle A (114-69 Edition)

a grant or subgrant will vest upon ac-
quisition in the grantee or subgrantee
respectively.

(b) States. A State will use, manage.
and dispose of equipment. acquired
under a grant by the State in accord-
ance with State laws and procedures.
Other grantees and subgrantees will
follow paragraphs (c) through (e) of
this section.

(c) Use. (1) Equipment shall be used
by the grantee or subgrantee in the
program or project, for which it was
acquired as long as needed, whether or
not the project or program continues
to be supported by Federal funds.
When no longer needed for the origi-
nal program or project, the equipment
may be used in other activities cur-
rently or previously supported by a
Federal agency.

(2) The grantee or subgrantee shall
also make equipment available for use
on other projects or programs current-
ly or previously supported by the Fed-
eral Government. providing such use
will not interfere with the work on the
projects or program for which it was
originally acquired. First preference
for other use shall be given to other
programs or projects supported by the
awarding agency. Wer tees should be
considered If appropriate.

(31 Notwithstanding the encourage-
ment in 1 80.25(a) to earn program
income. the grantee or subgrantee
must not use equipment acquired with
grant funds to provide services for a
fee to compete unfairly with private
companies that provide equivalent
services, unless specifically permitted
or contemplated by Federal statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost or
the replacement property, subject to
the approval of the awarding agency.

(d) Management requirements. Pro-
cedures fur managing equipment (in-
cluding replacement equIpmen;),
whether acquired in whole or in part
with grant. funds, until disposition
lakes place will, as a minimum, meet
the fellowing requirements:

(1) Property records intl.t be main-
tained that include a description of
the property. a serial number or other
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identification number, the source of
property, who holds title, the acquisi-
Lan date, and cost, of the property,
percentage of Federal participation Inthe cost of tile property, the location,
use and condition of the property, and
any ultimate disposition data includ-
ing the date of disposal and sale price
of the property.

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the properly records at
least once every two years,

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
properly. Any loss, damage, or theftshall la investigated.

(4) Adequate maintenance proce-
dures must be developed to keep the
property in good condition.

(5) If the grantee or subgrantee is
authorized or required to sell the
property, proper sales procedures
must be established to ensure the
highest. possible return.

(e) Disposition. When original or re-
placement equipment acquired undera grant or subgrant is no longer
needed for the original prc,ect or pro-
gram or for other activities currently
or previously supported by a Federal
agency, disposition of the equipment
will be made as follows:

(1) Items of equipment with a cur-
rent per-unit fair market value of less
than $5,000 may be retained, sold or
otherwise disposed of with no further
obligation to th- awarding agency.

(2) Items of equipment with a cur-
rent. per unit fair market value in
exceas of $5.000 may be retained orsold and the awarding agency shall
have a right tu aa amount calculatedby multiplying the current market
value or proceeds from stile by the
awarding agency's share of the equip-ment.

(3) In cases where a grantee or sub-
grantee fails to take appropriate dispo-
sition actions, the awarding agencymay direct the grantee or subgrantee
to take excess and disposition actions.

(f) Federal equtpment. In the event. a
grantee or subgrantee is provided fed-
erally-owned equipment:

(1) Title will fellIktilu vested in the
Federal Government..

§ 80.33

(2) Grantees or subgrantees will
manage the equipment in accordance
with Federal agency rules and proce-
dures, and submit an annual inventorylisting.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request. disposition instruction; from
the Federal agency.

(g) Right to transfer title. The Peder-
al awarding agency may reserve the
right to transfer title to the Federal
Government or a third part named by
the awarding agency when such athird party is otherwise eligible under
existing statutes. Such transfers shall
be subject to the following standaids:

(1) The property shall be identified
in the grant or otherwise made known
to the grantee in writing.

(2) The Federal awarding agencyshall issue disposition instruction
within 120 calendar days after the end
of tne Federal support of the project
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructiors within the 120
calendar-day period the grantee shallfollow 4 80.32e).

(3) When title to equipment is trans-
ferred, the grantee shall be paid an
amount calculated by applying the
permntage of participation ln the pur-
chase to the current fair market valueof the property.

(h) The provisions of paragraphs (c),
(d), (e), and (g) of this section do not
apply to disaster assistance undcr 20
U.S.C. 241-1(b)-(c) and the canstruc-
tion provisions of the Impact Aid Pro-
gram, 20 U.S.C. 831-647.
(Approved by the Office of Managementand Budget under control number 1880-
(3517)

(Authority: 20 U.S C 3474; OMB CircularA-102)

163 FR 8071 and 8087, Mar. II. 1988. c.s
amended at 63 FR 8072, Mar. 11. 1988; 53
FR 49143, Dec. 8, 1988]

1180.33 Supplies.

(a) Tine. Title to supplies acquired
under a grant or subgran -all vest,
upon acquisition, In the k, atee or
subgrantee respectively.

(b) Disposition. If thcre is a residual
inventory of unused supplies exceed-ing $5,000 in total aggregate fair
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no rkei %.,',ie i pon termination or
complt holt of the award. and if the
,iipplit ah Lot needed for any other
federail% .I-punsored programs or
inttiech tilt grantee or subgrantee
shall «iiiii4 nsate the awarding agency
for ON st.ari-

Autlo hi) .:0 USC 3414. 0MB Circular
A 10'.:1

9 au.3( t i.p)rigtoa.
The Ft deral awarding agency re-

ser% e:- a royalty-free. nonexclusive.
Anti ir-- vocable license to reproduce,
publho or othenvise use, and to au-
t littrizt others to use. for Federal Gov-
, num at I...rposes.

t a i I,, topyright in any work devel-
oped took r a grant. subgrant. or con-
t r.tet wafer a grant or subgrant; and

th) Am rights of copyright to which
a gi mace. subgrantee or a contractor
purchase:, ownership with grant sup-
port
Ataborm 20 US C 3114. OMB Circular
A 102.

ti so 35 Subowardo lu debarred and sus-
pen& d portico.

Grantees and subgrantees must not
make any award or permit any award
isubgrant or contract) at any tier to
am party which is debarred or sus-
pt-nded or is otherwise excluded from
or ineligible for participation in Feder-
al assistance programs under Execu-
tive Order 12549. "Debarment and
Sitapension "
. Authority U U S C 3474. OMB Circular
A 1021

9 Nu 36 Procurement
la) Shrls When procuring property

and still cs under a grant, a State will
!taloa Cie saute policies and proce-
dures it I at s fur procurements from its
non Fedi ral funds. The State will
ellallre Ault every purchase order or
other contract Includes any cla.ses re
(mired by Federal statutes and execu-
In e orders and their Implementing
regulations Other grantees and sub-
grantees w111 follow paragraphs (b)
through fii in this section.

It» Procurement standards. (1 )
Grantees and si bgrantees w:II use
their own proce ment procedures
which reflect applicable State and

° ° 2

local laws and regulations, provided
that the procurements conform to ap-
plicable Federal law and the standards
identified in this section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards
of conduct governing the performance
of their employees engaged in the
award and administration of contracts.
No employee, officer or agent of the
grantee or subgrantee shall participate
in selection, or in the award or admin-
istration of a contract supported by
Federal funds if a conflict of interest,
real or apparent. would be involved.
Such a conflict would arise when:

(I) The employee, officer or agent.
(ii) Any member of his immediate

family.
(111) His or her partner, or
(iv) An orgazation which employs.

or is about to employ, any of the
ahove. has a financial or other interest
in the firm selected for award. The
grantee's or subgrantee's officers, em-
ployees or agents will neither solicit.
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or Parties
to subagreervints. Grantee and sub-
grantees may set minimum rules
where the financial interest is hot sub-
stantial or the gift Is an unsolicited
item of nominal intrinsic value. To the
extent permitted by State or local law
or regulations, such standards or con-
duct will provide for penalties, sanc-
tions. or other disciplinary actions for
violations of such standards by the
grantee's and subgrantee's officers,
employees, or agents, or by contrac
tors or their agents The awarding
agency may in reguletion provide addi-
tional prohibitions relative to real. ap
parent, ur potential conflicts of inter
est.

(4) Grantee and subgrantee proce-
dures will provide for ii review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items
Consideration should be given to con-
solidating or breaking out procure
mutts to obtain a more economical
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purchase. Where appropriate, an anal-
ysis will be made of lease versw pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and
efficiency, grantees and subgrantees
are encouraged to enter into State and
local intergovernmental agreements
for procuremen., or use of common
goods and services.

(6) Grantees and subgrantees are en-
couraged to use Federal excess and
surplus property in lieu of purchasing
new equipment and property when-
ever such use Is feasible and reduces
project costs.

(7) Grantees and subgrantees are en .
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a systemat-
ic and creative anayisis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the abillty to per-
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and floancial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records cinli Include but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement. selection of contract
type, contractor selection or rejection,
and the basis fur the contract price.

(10) Grantees and subgrantecs will
olthnetilne und material type contracts

(I) After a deternmottion that no
other contract Is suitable. and

011 If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(II) (Irani ct's und subgrantees alone
will be responsible, in accordance with
good administrative practice and
sound busim :s judgment. for the set-
tlement of ull contra( tual and admin-

§80.36

Istrative issues arising out of procure-
ments. These issues Include, but are
not limited to source evaluation, pro-
tests. disputes, and claims. These
standards do not relieve the grantee or
subgrantee of any contractual respon-
sibilities under its contracts. Federal
agencies will not substitute their Judg-
ment for that of the grantee or sub-
grantee unless the matter is primarily

Federal concern. Violations of law
will be referred to the local, State, or
Federal authority having proper juris-
diction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the
protest to the awarding agency. A pro-
testor must. exhaust all administrative
remedies with the grantee and sub-
g rantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be
limited to:

(I) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the Jurisdiction of State
or local authorities) and

(II) Violations of the grantee's or
subgrantee's protest procedures for
failure to review a complaint or pro-
test. Protests received by the Federal
agency other than those specified
above will be referred to the grantee
or subgrantee.

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
ot *80.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(I) Placing unreasonable require-
ments on firms in order tor them to
qualify to do business,

(II) Requiring unnecessary experi-
ence and excessive bonding,

(III) Noncompetitive pricing practices
between firms or between affiliated
companies,

(Iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a "brand name"
product instead of allowing "an equal"
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product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

MI) Any arbitrary action In the pro-
curement process.

(2) Grantees and subgrantees win
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed inState or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Feder-
al statutes expressly mandate or en-
comm.- geographic preference. Noth-
ing in this section preempts State li-
censing laws. When contracting for ar-
chitecturai and engineering (A/E)
bervIceb. geographic location may be a
LIVCIIUJI criteria provided its applica-

tion leaves an appropriate number of
qualified firms, given the nature and
bize of the project, to compete for the
contract.

(3) Grantees will have written selec-
tion procedures for procurement
transactions. These procedures will
ensure that all solicitations:

(1) Incorporate a clear and accorate
description of the techrucal require-
ment.s for the Inmerial, product, or
service to be procured. Such descrip-
lion shall not, in competitive procure-
ments, contain features whieh unduly
ristrict competition The description
hid./ include a statement of the quali-
tative nature of the material. product
or service to be procured, and when
ncessary. shall set forth those mini-
mum essential characteristizs and
standards to winch it must conform if
it is to satisfy its intended use. De-
tailed product. specifications should be
avoided if at all Possible When it is
impractical or uneconomicsi to make a
clear aed accurate description Li; the
technical requirements. a "brand
name or equal- description may be
used as a means to define the perform-
ance or other salient require:nents of a
procurement. The specific features of
the named brand which must. be met
by offerors shall be clearly stated; and

tin Identify all requirements which
the offerors must fulfill ano all other
factors to be used in evaluating WM or
proposals

Grantees and subjrantees ilII
ensure that all prequalified lists of
persons, firma or produLts which are
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used in acquiring goods and services
are current, and include enough quali-
fied sources to ensure maximum open
and free competition. Also, grantees
and subgrantees will not preclude po-
tential bidders from qualifying during
the solicitation :icriod.

(d) Methods of procurement to be fol-
lowed(1) Procurement by small pur-
chase procedures. Small purchase pro-
cedores are those relatively simple and
informal procurement methods for se-
curing services, supplies, or other
property that do not cost more than
$25,000 in the aggregate. If small pur-
chase procurements are used, price or
rate quotations will be obtained from
an adequate number of qualified
sources.

(2) Procurement by sealed bids
(formal advertising). Bids are publicly
solicited and a firm-fixed-price con-
tract (lump sum or unit price) is
awa:ded to the responsible bidder
whose bid, conforming with all the
material terms and conditions ot the
invitation for bida is the lowest in
prae. The sealed bid method is the
preferred method for procuring con
btruction, if the conditions in

80 361d(2)(1) apply.
(I) In order for sealed bidding to be

feasible, the following conditions
Shutild be present.:

t A) A complete, adequate, and realis-
tic specification or purchase descrip-
tion is available;

(131 Two or more responsible bidders
are willing and able to compete eike-
lively for the business; and

Ci The procurement. lends itself to
a firm fixed price contract and the se-
lection of the successful bidder can be
made principally on the basis of price.

If sealed bit..., are used, the fol-
lowing requirements apply:

(Ai The invitation for bids will be
publicly advertised and bids shsil be
solicited from an adequate nurnber of
known suppliers, providing them suffi-
dent Lime prior to the dale set for
opemng the bids;

(i) The invitation for bids, which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the
bidder to properly respond.
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(C) AU bids will be publicly opened
at the time and place prescribed In the
hvitation for bids;

) A firm fixedprice contract
award will be made in writing to the
lowest responsive and responsible
bidder. Where specified in bidding doc-
uments, factors such as discounts.
transportation cost. and life cycle
costs shall be considered in determin-
ing which bid is lowest. Payment dis-
counts win only be used to determine
the low bid when prior experience in-
dicates that such discounts are usually
taken advantage of; and

(E) Any or an bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive pro-
posals. The technique of competitive
proposals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when condi-
tions are not. appropriate for the use
of sealed bids. If this method is used,
the following requirements apply:

(i) Requests for proposals will be
publicized and identify all evaluation
factors and their relative importance
Any response to publicized requests
for proposals shall be honored to the
maximum extent pi-wilco);

(ii) Proposals will be solicited from
an adequate number of qualified
tiources;

(Ili) Grantees and subgrantees will
have a method for conducting techni-
cal evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made lo the re-
sponsible firm whose proposal is most
advantageous to 1.1n.: program, with
price and other foctors considered, and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualificatiom-based procurement
of architectural/engineering (A/E)
professional si raids whereby competi-
tors' qualifications are evaluated and
the most. modified conmetitor it- select-
ed, subjeet to in gotiation of fair and
reasonable ethilli/CIINACIU11 The
method, win U mil. nol used as a
selection factor, tam only be used in
procurement. of A/E inuiessional serv-
ices. It monot be used to purchase
other tys.es of servk es tinoieh A/E

OW36

finns are a potential source to perform
the proposed effort.

(4) Procurement by noncompetitive
proposals is procurement through so-
licitation of a proposal from only one
source, or after solicitation of
number of sources, competition is de-
termined inadequate.

(i) Procurement. by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures. sealed Wds
or competitive proposals and one of
the following circumstances applies;

(A) The Item is available only from a
single source;

(B) The public exigency or emergen-
cy for the requirement. will not permit
a delay resulting from competitive so-
licitation.

(C) The awarding agency authorizes
noncompetlUve proposals; or

(D) After solicitation of a number of
sources, competition Is determined in-
adequate.

(II) Cost. analysis, i.e., verifying the
proposed cost. data, the projections of
the data, and the eva:uation of ;he
specific elements of costs and profit, Ls
required.

(III) Grantees and subgrantees may
be required to submit the proposed
procurement to the awarding agency
for pre-award review In accordance
with paragraph (g) of this section.

(e) Contracting with small and mi-
nority firms. women's business enter-
prise and labor surplus area firms. (I)
The grantee and subgrantee will take
ail necessary af(irmative steps to
asaure that minority firms, women's
bualness enterprises, and labor surplus
area firms are used when possibis.

(2) Affirmative steps shall include:
(i) Placing qualified small and mi-

nority businesses and women's busi-
ness enterprises on solicitation lists;

(II) Assuring that small and minority
businesses, and women's business en-
terprises are solicited whenever they
are potential sources;

(ill) Dividing total requirements,
when economically feasible, Into
smaller tasks or quantities to permit.
maximum participation by small and
minority business, and women's busi-
ness enterprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
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encourage participation by small and
mmority business, and women's busi-
ness enterprises.

tv Using the services and risistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce: an

(vi) Requiring the prime contractor,
if subcontracts ere to be let, Lo take
the affirmauve steps listed in para-
graphs (e)(2) (I) through (v) of this
sectien.

( f ) oonfrael cost and price. (1)
Grantees and subgrantecs must per-
form a cost or price analysis in connec-
llUlt with every procurement action in-
cludnig contract modificauons. The
method and degree of analysis is de-
pendent on the facts surrounding the
particular procurement situation, but
as a starting pomt, grantees musL
make independent estimates before re-
ceivmg buts or proposals. A cost analy-
sis must be performed when the of-
feror is required to submit Lhe ele-
ments of Ins estimated cost, e.g., under
professional. consulting. and architec-
tural engineermg services contracts. A
cost analysis will be necesLary when
adequate pnce competition is lacking,
and fur sok source procurements, in-
cluding cuntrad modifications or
change orders. unlet,s price resonable-
cress can be established on the basis of
a catalog or market pnce of a commer-
cial product sold in substantial quanta-

to the geniral public or based on
pricis set by law or regulation A price
ailaisis will be used m all other in-
stances to deterinine the reasonable-
ness uf the proposed contract price.

(2) Grantees and subgrantees will
negotiate profit as a separate element
of the price :or each contract in which
t here lb nu price competition and in all
eases where cost analysis is performed.
To isiablish a fair and rea.sonable
profit. consideration will be given to
the complexity of the aurk to be per
formic'. the risk borne by the contrac-
tor. the contractor s investment, the
amount of uItuiiL ratUi, the quality
of its record of past performance, and
industry profit rates in the surround-
mg geographical area for similar work.

43) Costs or imees based Un istunat-
fur CAME. ci.Lib uncle. grants will

be ullov.abic only to the exti ZIL that
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costs incurred or cost estimates includ-
ed in negotiated prices are consistent
wiLh Federal cost prindpies (see

80.22). On ntees may reference their
own cosL prindples that comply with
Lhe applicable Federal cost principles.

(4) The cost plus a percentage of
cost and percentage of construction
cost methods of contracting shall not.
be used.

(g) Awarding agency review. (1)
Grantees and subgrantees must make
available, upon request of Lhe award-
ing agency, technical specifications on
proposed procurements where the
awarding agency belleues such review
is needed Lo ensure that the item and!
or service spedfled is the one being
proposed for purchase. This review
generally will take place prior Lo the
Lime th specification is incorporated
into a solicitation documenL However.
if the grantee or subgrantee desires to
have the review accomplished after a
solication has been developed, the
awarding agency may still review the
specifications. with such review usual-
ly limited to the technical aspects of
the proposed purchase.

(2) Grantees and subgrantees must
on request make available for award-
ing agency pre-award review procure-
ment documents, such as requests for
proposals or invitations for bids, inde-
pen(ient cost estimates, etc., when:

(1) A grantee's or subgrantee's pro-
iureinent procedures or operation fails
to tumply with the procurement
standards in this sedton; or

(H) The procurement is expected to
exceed $25,000 and is Lo be awarded
without competition or oniy one bid or
offer is received in response to a solici-
tation, or

(hp The procurement, which k ex-
pelted to exceed $25,000, specific. a
"brand name" produet, or

(iv) The proposed award over $25.000
tu be awarded Lo other than the ap

part tit low bidder under a scald! bid
procurement; or

v A proposed centract modify Alton
clialaa. I he scope of a contrait ur in
cri the contrail. amouni by more
than $25.000.

(a) A grantee ur subgrantee ll be
exa mot frum the pre award review in
thirakracth (g)(2) of this becttun if the
av.al ding agency tn. _mimes that its
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procurement systems comply with the
standards of this section.

(1) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency ta
determine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party conLracts are awarded on a regu-
lar basis..

(ii) A grantee or subgrantee may
aelf-certify its procurement. system.
Such self-certification shall not limit
the awarding agency's right to survey
the system. Under a self-certification
procedure, awarding agencies may
wish to rely on wntten assurances
from the grantee or subgrantee that. it
is complying with these standards. A
grantee or subgrantee will cite specific
procedures, regulations. standards,
etc., as being in compliance with these
requirements and have its system
available for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subconstract-, exceeding
$100.000. Lhe awarding agency may
accept the boncitng policy and require-
ments of the grantee or subgrantee
provided the awarding agency has
made a determination that the award-
ing agency's interest is adequately pro-
tected. If such a determination has
not been made, the mmiraum require-
ments shall be as follows.

(1) A bid guurantee from each bidder
equivalent to Jive peru.nl of the bid
price. The "bid guarantee" shall con-
sist of a firm commitment such as a
bid bond. crtified elicck. or other ne-
gotiable instrument at companyuig a
bid as assurance that the bidder will,
upon acceptance of his bid. execute
:loch contractual nib ttb may Le
required within the time bprcified.

(21 A performance bond on the part
of the contriator for 100 mri.c.i.t of the
contract price A "performanee bond"
is one executed in c unlit ction with a
cantract to secure fulfillment uf all
Lhe contractor's oblikatitais under
such contract

(3) A payrient bond on the part of
/he contrac;or /or 100 ill T.( cut of the
contract pnei A is.> cm lit bond" is
one executed in coma:Won with a con-
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tract to assure paymenL as required by
law of all persons supplying labor and
material in the execution of the work
provided for in Lhe contract.

(I) Contract provisions. A grantee's
and subs/v./awes contracts must con-
tain provisions In paragraph (0 of this
section. Federal agencies are permit-
ted to require changes, remedies,
changed conditions, access and records
retention, suspension of work, and
other clauses approved by the Office
of Procurement Policy.

a) Administrative, contractual', or
legal remedies in instances where con-
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate
(Contracts other than small pur-
chases).

(2) Termination for cause and for
convenience by Lhe grantee or sub-
grantee including the manner by
which it will be effected and the basis
for settlement (All contracts in excess
of $10,000).

(3) Compliance with Executive
Order 11246 of September 24, 1965 en-
titled "Equal Employment Opportuni-
ty," as amended by Executive Order
11315 of October 13, 1967 and as sup-
plemented in Department of Labor
regulations (41 CFR Chapter 60) (All
construction contracts awarded in
excess of $10,000 by grantees and their
contractors or subgrantees).

(4) Compliance with the Copeland
"Anti-Kickback" AcL (18 U.S.0 874) as
supplemented in Department of Labor
regulations (29 CFR Part 3) (All con-
tracts and subgrants for cc,nstruction
or repair).

(5) Compliance with the Davis-
Bacon Act (40 U.S.C. 276a Lo a-7) as
supplemented by Department of Labor
regulations (29 CFR ParL 5) (Construe
lion contracts in excess ot $2.000
awarded by grantees and subgrantees
when required by Federal grant pro-
gram legislation).

(6) Compliance with sections 103 and
107 of Lhe ConLracL Work Hours and
Safety Standards Act (40 U.S.C. 327-
330) as supplemented by Department
of Labor regulations (29 CFR Part 5).
(Construition contracts awarded by
grantee.. and subgrantees in excess of
$2,000, and in excess of ;2.500 for
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other cont rac Ls which involve the em-
ployment of mechanics or laborers)

(71 Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Noace of awarding agency re-
quirements and regulations pertaining
to patent rights with respect to any
discovery or iavention Mach alines or
is developed In the course of or mder
such contract.

(9) Awarding agency require nents
and regulations pertaining to copy-
rightr and rights in data.

(101 wefts by the grantee. the sub-
grantee, the Federal grantor agency.
the Comptroller General of the
United States, or any of their duly au-
thorized representatives to any books.
documents, papers, and records of the
contractor which are directly perti-
nent to that specific contract for the
purpose of making audit, examination.
excerpt& and transcriptions.

III) Retention of all required
records for three years after grantees
or subgrantees make final payments
and all other pending matters are
closed.

021 Compliance with all applicable
standard.s. orders, or requirements
nailed under section 306 of the Clear
Air Act (42 U.S.C. 18S7(11)). section 508
of the Clean Water Act (33 U.S.C.
1368). Executive Order 11738, and En-
vironmen' 31 Protection Agency regula-
tions (40 CFR Part 15) (Contracts,
subcontracts, and subgrants of
amounts in excess of $100,000).

(131 Mandatory standards and poli-
cies relating to energy efficiency
which are contained In the state
energy conservation plan issued in
compliance with the Energy Policy
and Conservation Ar t (Pub. L.. 94-163).
Approvt d by the Cr lice of Management

and Budget under control numbLr 1880-
(151)

Alah ,rity 2(1 U SC 3414. 0M14 Circular
A K2)
153 FR 8071 and 8881. mar I I. 1988, as
amendvd Itt 53 FR 49143, Dtt b. 19881

23t) 37 SuLgrants.

Slates States shall follow slate
law and procedures when awarding
and administrring subgrants (whether
on 4 cost reimburseincia or fixed
aniount tasis) of financial assistance

to local and Indian tribal govern-
ments States shall.

(I) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) 'exisure that a provision for com-
pliance with 80.42 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same S and a r ds of timing and
amount that apply to cash advances
by F'ederal agencies.

(b) All other grantees. MI Other
grantees shall follow the provisions of
this part which ue applicable to
awarding agencies when awarding and
admmistering subgrants (whether on a
coat reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. Grant-
ees Alan:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant In-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations: and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(c) Exceptions. By their own terms.
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1 ) Section 30.10;
(2) Section 80.11;
(3) The letter-of-credit procedure:

specified in Treasury Regulations at
31 CPR Part 205, cited in 80.21; and

(41 Section 80.50.

(Authority 20 1,1 SC 3474, OMB Circular
A 102)

IZEpoRTS. RECORDS. RE-TENTION, AND
ENEORCEMENT

9710 II) Monitoring and reporting program
rformuncr.

( ) Ahmitoring bv grantees Grantees
are responsible for managing the dill/.
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to-day operations 01 gram. and sub.
grant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activi-
ty.

(b) Noneonstructron performance re-
ports. The Federal agency may. If it
decides that performance information
available from subsequent apaacations
=tains sufficient Information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or terms-
aation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final
Financial Status Report.

(1) Grantees shall submit annual
performance reports unless the award-
ing agency requires quarterly or semi-
annual reports. However, performance
reports will not be required more fre-
quently that, quarterly. Annual re-
ports shall be due 90 days after the
grant year, quarterly br semi annual
i'eports shall be due 30 days after the
reporting period. The final perform-
ance report will be due 90 days after
the expiration or termination of grant
support. If a justified request is sub-
mitted by a grantee. the Federal
agency may extend the due date for
any performance report. Additionally,
requirements for unnecesaary per-
formance reports may be waived by
the Federal agency.

(2) Performance reports will contain,
for each grant, brie: lorrnatIon on
the following:

(I) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the
output. or the project can be quanti-
fied, a ccniptitation of the cost lax
unit of output may Le required if that.
information will be useful

(11) The reasons for slippage if estab-
lished objectives were not met

(ill) Additional pertinent Informa-
tion including, when appropriate, anal-
ysis and explanatian of cost overruns
or high unit costs.

(3) Grantees will not be required to
submit more than tin original and two
cctes of performunec report

§110.40

(4) Grantees taill adhere to the
standards in this section in prescribing
performance reporting requirements
for subgrantees.

(c) Construction performance re-
ports. For the most part, on-site tech-
nical inspections and certified percent-
age-of-completion data are relied on
heavily by Federal agencies to monitor
progress under construction grants
ane subgrants. The Federal agency
win require additional formal perform-
ance reports only when considered
necessary, and never more frequently
than quarterly.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates wh' I have
significant Implct upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
Federal agency as soon as the follow-
ing types of conditions become anown:

(1) Problems, delays, or adve:se con-
ditions which will materially 1z...raft
the ability to meet the objective of the
awud. This disclosure must Include a
statement of the action taken, or con-
templated, and any assistance needed
to resolve the situation.

(2) Favorable developments which
enable meeting time schedules and ob-
jectives sooner or at less cost. than an-
ticipated or producing more beneficial
results than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

(1) Waivers, extensions. (1) Federal
agencies may waive any performance
report required by thi: part if not.
needed.

(2) The grantee may waive any per-
formance report from a subgr:..ace
wt2n not needed. The grante,t may
extend the due date for any perroem-
ance report from a subgrantee if the
grantee will gin be able to meet its
performance reporting obligations to
the Federal agency.
(Approved by the Office ot Management
and Budget under control number 1880
0517)

(Authority: 20 U S C 3474, OMB Circular
A 102)

153 FR 8071 and 8087, Mar II. 1988. as
amended at 53 FR 40143, Dec 8, 19881
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60.11 Fins:wild reporting.
(a) General (1! Except as provided

In paragraphs (a) (2) and (5) of this
section. grantees will use only the
forms specified in paragraphs (a)
through (e) of this section, and such
supplementary or other forms as may
from Lime lo time be authorized by
OME for:

(r) Submitting financial reports to
Federal agencies, or

tiD Requesting advances or reim-
bursements when tellers of credit are
not used.

(2) Grantees need not apply the
forms prescriber! AA. this section in
dealing with their subgrantees. How-
ever. grantees shall not Impose more
burdensome requirements on subgran-
tees.

(3) Grantees shall follow all applica-
ble standard and supplemental Feder-
al agency instructions approved by
OMB lo the extend required under the
Paperwork Reduction Act of 1980 for
uae in connection with forms specifiect
in paragraphs (b) through (e) of this
section. Federal agencies may issue
substantive supplementary instruc-
tions only Kith the approval of OMB.
Federal agencies may shade out or in-
struct the grantee lo disregard any
line item that the Federal agency
finds unnecessary for its decisianmak-
ing purposes

(4) Grantees will not be required Lo
submit more than the original and two
copies of forms required under this
part.

(5) Federal agencies may provide
computer outputs to grantees lo expe-
dite or contribute to the eccuracy of
reporting Federal agencies may
accept the required infonnalion from
grantees in machine usable formal or
computer printouts instead of pre-
scribed forms.

(8) Federal agencies may waive any
report required by this section if nut
needed

(7) Federal agencies may extend the
due date of any financial report upon
recelung a justified request from
grantee.

(b) Financial Status Report-0)
Form. Grantees will use Standard
Form 269 or 269A. Financial Status
Report. to noon Ole status of funds
for all noncui aruction grants and for
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construction grants when required in
accordance with I 80.41(en2)(iii).

(2) Accountnig bans. Each grantee
will report program outlays an 1 pro-
gram Income on a cash or accrue I basis
as prescribed by the awarding a gency.
If the Federal agency requires a ticrual
information and the grantee s ac-
counting records are not normally
kept on le accurst basis, the grantee
shall not, be required to convert Rs ac-
counting system but shall develop
such accrual information through and
analysis of the documentation on
hand.

(3) Frequency. The Federal agency
may prescribe the frequency of the
report. for each project. or program.
However, the report will not be re-
quired more frequently than quarter-
ly. If the Federal agency does not.
specify the frequency of the report., It
will be submitted annually. A final
report will be required upon expira-
tion or termination of grant support.

(4) Due dale. When reports are re-
quired on a quarterly or semiannual
basis. they will be due 30 days after
the reporting period. When required
on an annual ba.sis. they will be due 90
days after the grant. year. Final re-
ports will be due 90 days after the ex-
piration or termination of grant. sup-
port.

(c) Federal cash Transactions
Report(1) Form. (i) For grants paid
by leiter or credit.. Treasury check ad-
vances or electronic transfer of funds.
the grantee will submit. the Standard
Form 272, Federal Cash Transactions
Report, and when necessary. its con-
tinuation sheet.. Standard Form 272a.
unlea.s the terms ol the award exempt
the grantee from this requireinenl.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The formal
of the report may be adapted as ap-
propriate when reporting is to be ac-
compitshed with Die assistance of
automatic data pros essing equipment
provided that tlie information to be
submitted is not. changed in bubslance

(2) Forecasts of Federal cash require.
ments Forecasts of Federal caali re-
quirements may be required in the
'Remarks- section of the report..
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Cuan in /ninth 01 suf./tint:11e,-
When cuHI,h red netew,:tly and tara
We by the Federal lig* ney, grantees
may be required U report the amount
of cash advances lr exees.s c.f Ulm
days' needs in the hands of their sub
grantees or contractors imo to provun
short. narrative explanations of actions
taken by the grantee to reduce the
excess balances.

(4) Frequency and due date. Gram.
eera must. submit, the report. no later
than 15 working days following the
end of each quarter. However, where
an advance either by letter of credit or
electronic transfei of funds Ls author-
ized at an annualized rule of one mil-
lion dollars or more. the Federal
agency may require t)ie report to In
submitted within 15 working days fog-
lowing the end of each month.

(d) Request for advance or reim-
bursemenl(1)Advance payments. Re-
quests for Treasury check advanci
paymenLs will be submitted on Stand
ard Form 27u. Request for Advance or
Rehnburaernent. (This form will not
be used for drawdowns under a leter
of credit.. electronic funds transfer or
when Treasury check advance pay-
ments are made to the grantee auto-
matically on a predetermined basis.)

(2) Reimbursements. Requests for re-
imbursement under nonconstniction
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)( h of this section.)

(3) The frequency for submitting
payment requests is treated In
11130.41(b)(3).

(e) Outlay report and request for re-
imbursement for construction pro-
granu. (1) Grants that support con-
struction activities paid by retmbune
merit method Requests lur reimburse
ment under construction grants will be
submitted on Standard Form 271,
Outlay Report. and Request. for Reim-
bursement for Construction Programs.
Federal agencies may, however, pre-
scribe the Request for Advance or Re-
imbursement. form. specified in

80 4I(d). instead of this form.
(ii) The frequency for submitting re-

:mbursernent requesta is treated in
I 80 41(bR3).

(2) Grants that support construction
activities paid by letter of credit. elec

116 I/ too III
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&Wile funds tsansji r to Treasurg
check advance (i Whet, a construc-
tion grant e pan I y Ii Der of credit.
electronic twirls Danater or Treasury
check advances iln runlet wit:
report. its nuilu-n. to Federal
agency ',maw Sialarair Form 27,
Outlay Report. anc: Request II I Reim-
bursement- lor Con:inlet ion P ograrns.
The Federal agerws wit won& any
necessary specia: in:Aria-1km llowev-
er. frequency and du( dun- shall be
governed by f 80.4) and vh.

(ii) When a construe-0a grant, is
paid by Treasurs check advances
based on periodic requesb. from the
grantee, thr advances %via lw request-
ed on the form speedier. iii § 80.41(d).

(ili) The Federal agency may substi-
tute the Financial Status Reaort spec-
ified in I 80 41(t.) for Lim Outlay
Report and Request for Reimburse-
ment for Construction Programs.

( 3 ) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest. for Reimburseinent. for Con-
struction Programs shall be governed
by I 80.41(b)(2).
(Approved by the ()ince of Management
and Budaet under control number 1820-
0517)

(Authority: 20 USC. 3474. OMB Circular
A-102)

153 FR 8071 and 8087. Mar 11. 198b.
amended at 53 FR 48143. Dec 6.19881

V 80.42 Retention and access requirements
for records.

(a) Apphcabilay. (1) This section ap-
plies to all financial and programmatic
records. supporting docunwnts. statis-
tical records, and other records of
grantees or subgrantees which are:

(i) Required to be maintained by the
terms of this part, program regula-
tions or the grant. agreement, or

(ii) Otherwise reasonably considered
az pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in

e8rt a36oin 1kin).ds of contracts, see

(b) Length cif retention penod. (I)
Except as otherwise provided, records
must be retained for three years from
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the starting date specified in para-
graph (c) of this section.

(2) If any litigation, claim, negotia-
tion, audit oe other action involving
the records has been started before
we expiration of the 3-year period.
the records must be retained until
completion of the action and resolu-
tion )1' all issues which arise from it.
or unil the end of the regular 3-year
period, whichever is later.

(3) To avoid duplicate recordkeep-
log, awarding agencies may make spe-
cial arrangements with grantees and
subgrantees to retain any records
which are continuously needed for
joint use The awarding agency will re-
quest transfer of records to its custody
when it determines that the records
possess long-term retention value.
When the records are transferred to
or maintained by the Federal agency,
the 3-year retention requirement is
not applicable to the grantee or sub-
grantee.

(4) A recipient that receives funds
under a program subject to 20 U.S C.
1232f (section 437 of the General Edu-
cation Provisions Act) shall retain
records for a minimum of five years
after the starting date specified in
paragraph (ci of this section.

( c) Starting date cd retention
period( I) General. When grant. sup-
port Is continued or renewed at. annual
or other intervals, the retention period
for the records of each funding period
starts on the day the grantee or sub-
grantee submits to the awarding
agency its single or last expenditure
report for that period. However. If
grant support Ls continued or renewed
quarterly, the retention period for
each year's records starts on the day
the grantee submits its- expenditure
report for the last quarter of the Fed-
eral fiscal year. In all other cases. the
retention period starts on the day the
grantee submits its final expenditure
report If an expenditure report has
been waived, the letention period
starts on the day the report would
have been due

(2) Real properly and equipment
records The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.
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(3) Records for income transactions
after grant or subgrant support. In
some cases grantees must report.
income after the period of grant. sup-
port. Where there is such a require-
ment, the retention period for the
records pertaining to the earning of
the income starts from the end of the
granteea fiscal year in which the
income is earned.

CC Indirect cost rqte proposals, cost
allocations plans, etc. This paragraph
applies to the following types of docu-
ments, and their supporting records:
indirect cost. rate computations or pro-
posals, cast allocation plans, and any
similar accounting c.;mputations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(I) If _submitted for negotiation. If
the proposal, plan, or other compute-
Lien is required to be submitted to the
Federal Government (or to the grant-
ee) to form the basis for negotiation of
the rate, then the 3-year retention
period for its supporting records starts
from the date of such submission.

(II) If not submitted for negotiation.
If the proposal, plan, or other compu-
tation is not required to be submitted
to the Federal Government (or to the
grantee) for negotiation purposes,
then the 3-year retention period for
the proposal plan, or computation and
its supporting records starts from end
of the fiscal year (or other accounting
period) covered by the proposal, plan,
or other computation.

(d) Substitution cd microfilm. Copies
made by microfilming, photocopying.
or similar methous may be substituted
for the original records.

(e) Access to recordsa) Records of
grantees and subgrantees The award-
ing agency and the Comptroller Gen-
eral of the United States, or any of
their authorizea representatives, shall
have the right of access to any perti-
nent books, documeids, papers, or
other records of grantees and subgran-
Lees which are pertinent to the grant,
in order to make audits, examinations,
excerpts, and transcripts.

(2) Expiration of right of access. The
rights of access in this section must
not be limited to the required reten-
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tion period but shall last as long as the
records are retained.

(f) Restrictions on public access.
The Federal Freedom of Information
Act (5 U.S.C. 552) does not apply to
records Unless required by Federal.
State, or local law, grantees and sub-
grantees are not required to permit
public access to their records.
(Approved by the Office of Management.
and Budget. under contro: number 1880
051'1)

(Authority: 20 U S C 3474. OMB Circular
A-102)

153 FR 8071 and 8057. Kir 11, 1988, as
amende..1 at 53 FR 80'12, Msr IL 1988. 53
FR 49143. Dec 8, 19881

9 so..13 Enforcement.

(a) Remedies for noncompliance. If a
grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award.
or els"where, the awarding agency
may Late one or more of the following
actions, as appropriate in the circum-
stances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or
more severe enforcement action by thc
awarding agency,

(2) Disallow (that Is, deny both use
of funds and matching credit for) all
or part of the cost of the activity or
action not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee's or subgrantee's program.

(4) Withhold further awards for the
program. or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an
enforcement action, the awarding
agency will provide the grantee or sub-
grantee an opportunity for such hear-
ing. appeal, or othei administrative
proceeding to which the grantee or
subgrantee is entitled under any stat-
ute or regulation applicable to the
action involved.

(c) Effects of suspen-lon and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
tile grantee or subgrantee during a
suspensle. or after termination of an

§ 10.44

award are not allowable unless the
awarding agency expressly authorizes
them In the notice of suspension or
termination or subsequently. Other
grantee or subgrantee costs during
ste-pension or after termination whi(1.
are necessary and not reasonabiy
avoidable are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the ef-
fective date of suspension or termina-
tion, are not in anticipation of it, and.
In the case of a termination, are non-
cancellable, and.

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
Lakes effect.

(d) Relationship to debarment and
suspension. The enforcement remedies
identified in this section, including
suspension and termination. do not
preclude grantee or subgrantee from
being subject to "Debarment and Sus-
pension" under E.O. 12549 (see
§ 80.35).

(Authority. 20 U S C 34'14. OMB Circular
A 102)

9 80.41 Termination for convenience.

Except. as provided in § 80 43 awards
may be terminated In whole or in part
only as folicws:

(a) By the awarding agency with the
consent of the grantee or subgrantee
in which case the two parties shall
agree upon the termination condi-
tions, including the effective date and
in the case of partial termination, the
portion to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the
awarding agency, setting forth the
reasons for such termination, the ef-
fective date, and in the case of partial
t-rmination, the portion to be termi-
nated. However, If. In the case of a
partial termination, the awarding
agency determines that the remaining
portion of the award will not accom-
plish the purposes for which the
award was made, the awarding agency
may terminate the award in its entire-
ty tinder either § 80.43 or paragraph
(a) of this section.
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(Authority 20 U S C. 3474; OMB Circular
A-102)

Subpart DAlter-the-Grant
Requirements

89.50 Cluseut.
(a General. The Federal agency will

clost out the award when it deter.
mines that all applicable administra-
tive actions and all required work of
the grant has been completed.

(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re .
quired as a condition of the grant.
Upon request by the grantee. Federal
agencies may extend this timeframe.
These may include but are not limited
to*

(1) Final performance or progress
report

(2) Financial Status Report (SF 269)
or Outlay Report and Request for Re-
imbursement for Construction Pro-
grams (SF-271)(as applicable?.

(3) Final request for payment (SF-
270) (if applicable).

( 4) int ention disclosure (if applica-
ble)

(5) Federally owned property report
In accordance v. ith 9 80.32(1), a grant-
ee must submit an inventory of all fed-
erally owned property (as distinct
from properly acquired with grant
fonds) for which it is accountable and
request disposition instru_tions from
the Federal agency of property no
lodger needed

(c) Cosi adjustment. The Federal
.44ciicy will within 90 days after re-
Len.' of reports in paragraph au of
tilts section, make upward or down-
% ard adjustments to the allowable
masts

(d) Cash adjustments ) The Feder
al agency will make prompt payment

grantee for allowable reimburs-
able costs.

(2) The grantee must immediately
refund to the Federal agency any bal.
ance of unobligated (unencumbered)
cash advanced that is not authorized
to be retained for use on other grants
I Approved by the Oi.ice of Management
and Budget wider control nomber 1880
051'h
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(Authority: 20 U-8C 3474, OMB Circular
A-102)

153 FR 8071 and 8087, Mar II, 1988, as
amended at 53 FR 4914:3. Dec. 8, 19881

11 80.51 Later disallowances and adjust-
ments.

The closeout of a grant does not
affect:

(a) The Federal agency's right to dis-
allow costa and recover funds on the
basis of a later audit or other review:

(b) The grantee's obligation to
return any funds due as a result of
later refunds, corrections, or other
transactions;

(c) Records retention as required in
80.42:
(d) Property management require-

ment.s in 94 80.31 and 80 32; and
(e) Audit requirements in 1 80.28.

(Authority: 20 U S.0 3474: OMB Circular
A-102)

I 80.52 Collection of amounts due.

(a) Any funds paid to a grantee in
excess of the amount to which the
grantee ts finally determined to be en-
titled under the terms of the award
constitute a debt lo the Federal Gov-
ernment. If not paid within a reasona-
ble period after demand. the Federal
agency may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.
(b) Except where otherwise provided

by statutes or regulations, the Federal
agency will charge interest on an over-
due debt In accordance with the Fed-
eral Claims ennui-lion Standards (4
CFR Ch. II). The date train which in-
terest is computed is not extended by
litigation or the filing of any form of
appeal

Subpart EEntitlement Ift.servedl

APPENDIX TO PART 80AuDIT RLCIOIRE-
MENTS VOA STATE AND LOCAL OOVERN
MENTS

1 Purpose This appendix in issued pursu
ant to the Single Audit Act of 1964. Pub I.
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98-502 It establiahes audit requirements for
State aad local governments that receive
Federal aid, and defines F'ederal responsibil
ities for implementing and monitoring those
requirements

2 Policy The Single Audit Act requires
the following:

a. State or local governments that receive
1;100.000 or more a year In Federal financial
alstance shall have an audit made in ac-
cordance with this appendix

b. State or local governments that receive
between $25.000 and $100.000 a year shall
have an audit made In accordance with this
appendix, or in accordance with Federal
laws and regulations governing the pro
grams they participate in.

c State or local governments that receive
less than $25,000 a year shall be exempt
from compliance with the Act and other
Federal audit requirements 'These State
and local governments shall be governed by
audit requiremenLs prescribed by Stith er
local laa ur regulvtion.

d Nothing in this paragraph exempts
State or local governments from maintain-
ing records of Federal finalioal assistance
or from providing access to such records to
Federal agencies, us provided for in Federal
law. including 34 CPR Part 74.

3. Definitions For the purposes of this ap
pendia the following definitions from the
Single Audit Act apply:

a. "Cognizant agency" nicans the Federal
agency assign, 0 by the Office of Manage
moat and Rudgi t to carry out the responsi
bilities described in paragraph 9 of this ap-
pendix

b Federal financial asaistance" means as
sistance providid by a Federal agency in the
form of giants, contracts, cooperative agree.
ments, loans. :min guarantees, property. In
terest subsuni.s. insurance, or direct ap(iro
priations, but does nut include direct Feder
al cash u.b.,Wasit t to indit iduals It includi,
wards feel it, d tly bum Federal U0-11
Ms, or naltri illy throm,h other Unita tit
State And hit gmt float ii ,

c Federal hgem y" Inc, thi same meaning
as thi trim act hey" lii at 1100 55111) ot
Title S. 1111111rd Slates Codt

u in i ally incepted ci c llllll ling pi lie
has thi meaning specified in tin gen

enilly accepted goveriunclit alluding :Amid
ards

e "Generally het rpted government audit
ing standard.," moms thy Manila ath
A with id (au .'nunent Organi-ohona,
proms, Activities. and Fain developi d
by the Cuinli,r0lIvr Oeneral. dated Ft tau
ary '27. 1981

"Independent auditor"
( .1 A Matt or lueal go" i (uncut auditor

who meet., the independi me standard.,
spy( d(ed iii i mat fatty ace, iii iii gust:num iit
auditing standards. or
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(2) A public accountant who meets such
independence standards

g. "Internal controls" means the plan of
organization and methods und procedures
adopted by management to ensure that:

(1) Resources use is consistent with laws,
regulations, and policies,

"I) Resources are safeiplarded against
waste, loss, and misuse. and

(3) Reliable data are Obtained, main.
taMed, fairly disclosed in reports.

h. "Indian tribe" means any Indian tribe.
band , nations, or other organized group or
community, Including any Alaskan Native
village or regional or village corporations (as
defined in, or established tinder, the Alas.
kan Native Claims Settlement Act) that LI
recognized by the United States as eligible
for the special programs and services provid
ed by the United States to Indians because
of their status as Indians

I. 'local government" means any Unit of
local government within a Stale, including a
county, a borough, municipality, city, town.
township, parish, local public alit hority. spe
dal district. school district. Intrastate dis
trict, council of governmenta. and any other
instrumentality of local government.

"Major Federal Aasistam e Program." as
defined by Pub. L. 98-502. is described in
the Attachment to tills appendix

k "Public acconntants" means those Indi-
viduals who meet the qualification stand.
urds included in generally accepted govern.
ment 'auditing standards for personnel per.
terming government audits

I. "State" means any State of the United
States. the District of Columbia, the Com.
nionwealth of Puerto Rico. the Virgin Is-
lands, Guam. American Samoa. the Com-
monwealth of the Northern Mariana Is.
lands, and the Trust Territory of the Pacific
Islands. any Instrumentality thereof, and
any multi-State, regional. or interstate
entity that has government functions and
any Indian tribe

in "Subrecipient" means any persor Of
government department, agent y, or estab-
lish 'ill that receiver. Foto al financial as-
..e...ince to curry out a program through a
Slate Of local governini nt, but dues not In-
elude an individual that is a beneficiary of
such u program A silbreenuesit may also be
a direct recipient of Federal financial assist-
ance

4 Scope of audit The Single Audit Act
provides that.

a The audit shall be made by un hide.
pendent auditor In accordaiii i with general-
ly accepted government auditing standards
covering financial and compliance audits.

b The audit shall cover the entire oper
ations of a State or lot ul government or, at
the option a that government, it may cover
departments, agencies or I siabilshments
that received, expended. or otherwise ad
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ministered Fe .eral financial asaistance
during the year However. il a State or bond
government receives $25.0003 or more in
General Revenue Sharing Funds in a fiscal
year. it shall have an audit of ita entire op-
erations A series of audits of individual de
pada ents. agelcies, and establishments fur
the sa ftacal year may be considered a
single audit

c Public hospitals and public calleges and
111% ersit les may be excluded from Slate and

al audits and the teginrements of this ap-
pendix Ihniever. It uch entitles are ex
eluded, audits of these entitles shall be
made in an ordanre unit statutory require
meats and the provisions of 34 CPR Part 74.

d The auditor shall determine whether
Ii The finaucial statements of the guv

eminent, di partment, agency or establish
1111'111 pre.scili fairly its finsncial position
and the results ul its financial operations in
accordance aitli generally accepted account-
ing principles.

(2) The organization has internal account-
ing and other control systems to provide
reasonable assurance that it Is managing
Federal financial assistance programs in
cumpliance unit aPpikable laws and regula-
nuns. and

(3) The organization has complied with
laws and regulations that may have materi
al effect on us financial statements and on
each major Federal assistance program.

5 Frequency of audit Audits shall be
made annually unless the State or local gov-
ernment has. by January I, 1987, constitu-
tiunal or statutory requirement for less fre-
quent audits For those governments. the
cognizant agency shall permit biennial
audita, cot erIng both years. II the govern-
ment so requests it shall also honor re-
quests fur biennial audits by governments
that has e an adnimistrative policy calling
for audits less frequent than annual, but
only for fiscal years beginning t fore Janu-
ary 1.1987

6 Internal control and compliance re
tines The Single Audit Act requires that
tile independent auditor determine and
report on whether the organization has in
terrial control systems to provide reasonable
assurance that it is managing Federal assist
alice programs in eumpliance with apPlica
bie taus and n Nutations

a Intermit Conifut review In order to pro
ide this assurance the auditor must make a

study and evaluation of internal control sYs
ulna used in administering Federal &sant
knee programs The study and evaination
must be made whether or not the auditor
intends to place reliance on such systems
As part of this review, the auditor shall

(1) Test whet er these internal control
systems are hinciluning in accordance with
prescritad procedures
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12) Examine the recipient's system far
monitoring subreciplents and obtaining and
acting on subreciplent audit reports

b. Compliance rentew. The law also re
quires the auditor to determine whaiier the
organization has complied with laws and
regulations that may have a material effect
on eath major Federal assistance program.

(I) In order to determine which major
programs are to be tested for compliance,
State and local governments shall identify
in their accounts all Federal funds received
and expended and tit_ programs under
which they were received. This shall include
funds received directly from Federal &gen-
des and through other State and local gov-
eminent:.

(2) The review mist include the selection
and testi ig of a n presentative number of
charges from each .naJor Federal assistance
program The selectim and testing of trans-
actions shall be baae4 on the auditor's pro-
fesslonal judgment considering such factors
as the amount or expeditures for the pro-
gram and the individual awards; the new-
ness of the program or changes in ita condi-
tions; prior experience with the program.
particularly as revealed in audits and other
evaluations le g.. Inspections, program re-
views/. the extent to which the program is
carried out through aubrecipients; the
extent to which the program contrarta for
goods or services: the level to which the pro-
gram la already subject to program reviews
or other forma of Independent oversight;
the adequacy of the controls for ensuring
compliance: the expectation of adherenft or
lack of adherence to the applicable laws and
regulations: and the potential impact of ad-
verse findings.

(a) In making the test of transactions, the
auditor shall determine whether:
The amounts reported as expenditures

were tor allowable services, and
The records show that those who received

services services or benefits were eligible
to receive them.
(b) In addition to transaction testing, the

auditor shall determine whether
Matclung requirements, levels of effort

and earmarking limit ationa were met,
Federal financial reports and claims (or

advanceg and reimbursement.% contain in-
formation that is suppurted by the books
end records from which WV basic financial
statements have been prepared, and

Amounts claimed or used fur matching
were determined in accordance with 34
CF'R Part 74, Appendix C "Principles for
Determining Costs Applicable to Grants
and Contracts with Slate and Local Gov-
enunents," and 31 CFR Part 74, Subpart
0, "Cost Sharing or Matching "
(c) The principal compliance requirements

of the largest Federal *FA programs may be
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ascertained by referring to the Compliance
Supplement fur Single Audtls of Mute and
Local (loyernasents. issued by OMB and
available from the Guvernment Printing
Office For Ukase programs nut covered in
the Comphance Supplement, the auditor
may ascertain compliance requirements by
researching the statues, regulations, and
agreements gut ernmg individual programa.

(3) Transaction-. related in tither Federal
assistance programs that are aelected In
connection with examinations of financial
statements and evaluations of Internal con-
trols shall be tested for compliance with
Federal laws and regulatimis that apply to
such transactiona

Subreemplents State or local govern.
nienia that receive Federal financial assist-
ance and provide 425.000 nr inure of IL in a
fiscal year to a stibreciith.nt

a determine whether State or local subre-
ciplenti have met the audit requiremenia of
this appendix and whether subreennents
covered by 34 CFR Part '74 have met the re
quirementa of that part.

b. determine whether the subrecipient
Id Federal assistance 1 Is provided in

a_cordance with applicable laws and regula-
tions. This may be accomplished by review-
ing xn audd of the subreopient made in ar-
cordance wdli this appendix. 34 CFR Part
'74, or through other 111c/ills cc g , program
reviews) if tile subreelpient has not yet liad
such an audit,

c ensure that appropriate corrective
action ls taken within six minitha atter re-
ceipt of the audit report iii instant cs of nun
compliance with Federal laws and regtilli-

tiodits,consider whether subreciplent audits
necessitate adltiatinent of the recipient's
own records. and

e require each subrociplent to permit in-
dependent auditors to have access to the
records and financial statements as neces-
sary to comply with tins appendix.

8 Relation to other autlmf requirements.
The Single Audit Act provides that an audit
made Itt accordance with this appendix shall
be in lieu of any (Manila: or financial com-
pliance audit required tinder individual Fed
eral assiatance programs. To the extent that
a single audit provides Federal agencies
with Information and assurances they need
to carry out their overall responsibilities,
they shall rely 1110111 and use such informa
Hon However. a Federal agency shall make
a, Y additional mania which are necessary to
curry out Its responsibilities tinder Federal
law and regulation Any additional Federal
audit effort shall he planned and carried out

a way as to avoid duplication.
a The provisions of this appendix do nut

limit the authurIty of Federal agencies to
make, or contract fur audits and evaluations
of Federal financial assistance programs,
nor do they limit the authority of any Fed-
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erai agency Inspector General or other Fed-
cral audit official.

b The provisions of this appendix do not
authorize any State or local government or
subreciplent thereof to constrain Pederal
agenclos, in any m .r. (ruin currying out
additional audits.

c. A Federal agency that makes or con-
tract: for audits in addition to the audits
mach, by recipients puistiant to this annex].
Ws shall, consistent with other applicable
laws and regulations. arrange for funding
the cost of such additional audits. Such ad-
ditional audits include economy and effi-
ciency audits, program results audits, and
program evaluations

9. Cognizant agency respoissibilthes. The
Single Audit Act provides for cognizant Fed-
eral agencies to oversee the unplementation
o( this appendix.

a The Office of Management and Blidget
will assign cognizant agenci, 5 for States and
their subdivlsiona and larger local govern-
ments and their subdivisions Other Federal
agencies may participate with an assigned
cognizant agency, in order to (Midi the cog-
nizant responsibilities Smaller governments
not assigned a cognizant agency will be
under the general oversight of the Federal
agency that provides them the most funds
whether directly m indirectly.

b A cognizant agency shall have the fol-
lowing reaponsibilities.

(I) Ensure that audits are made and re-
puns are received in a timely manner and in
accordance with the requirements of this
appendix.

(2) Provide technical advice and liaison to
State and local governments and independ-
ent auditors.

(3) Obtain or make quality control reviews
ol aelected audits made by non-Federal
audit organizations, and provide the results,
when appropriate, to other interested raga-
ntcatiotts.

(41 Promptly inform other affected Feder-
al agencies and appropriate Federal law en-
forcement of Semis of any reported illegal
acts or irregularities They should also
infcrin State or local law enforcement sad
prosecuting authorities, if nut advised by
the recipient, or any violation of law within
their jurisdiction.

(5) Advise the recipient of audits that
have been found not to have met the re-
quirements set forth in this appendix. In
such instances, the recipient will be expect-
ed to work with the auditor lo take correc-
tive action. If corrective action is not taken,
the cognizant agency shall notify the redid-
ent and Federal awarding agencies of the
facts and make recommendations for follow-
up action. Major inadequacies or repetitive
substandard performance of Independent
auditors shall be referred to appropriate
professional bodies for disciplinary action.
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(15) Coordinate. to the extent practicabk.
audits made by or for Federal agenda that
are in addition to the audits made pursuant
lo this appendix. so that the additional
audits build upon such audits.

(7) ..verbee the resolution of audit find.
Inga that affect the programa of more than
one agency

10 Mega: acts or irregularities. It the
auditor becon.r.e *mare of illegal acts or
other irregularities, prompt notice shall be
given to recipient management officials
above the level of involvement. (See also
paragraph 11(a)(3) below for the auditor's
reporting responsibilities.) The recipient. In
turn, shall promptly notify the cognizant
agency of the illegal acts or irregularities
and of proposed and actual actions. If any
Illegal acts and irregularities include such
matters as conflicts of interest. falsification
of records or reports. and mluppropriationa
of funds or other assets

II Audit Reports Audit reports must be
prepared at the completion of the audit. Re
purls Serve many needs of State and local
governments as well es meeting the require-
ments of the Single Audit Act.

a The audit report shall state thet the
audit was made In accordance with the pro.
visions of this appendlx The report shall be
made up of at least:

(l) Tile auditor's report on flnantial state.
ments and on a schedule of Federal t
ance. the financial statements: and a ached.
ule of Federal assistance. showing the total
expenditures for each Federal assistance
program as identified in the Catalog of Fed
erai Domestic Assistance. Federal programs
or emu that have not been assigned a
catalog number shall be identified under
the caption "other Federal assistance."

(21 The auditor's report on the study and
evaluation of internal control systems must
Identify the organtzatIon's significant inter-
nal accounting controls. and those controls
designed to provide reasonable assurance
that Federal progrems are being managed
in complience with laws and regulations It
must a1s) identify the controls that were
evaluated, the controls 'hat ,were not evidu
at ed. and the inaterlal weaknesses Identified
a.s a ri stilt of the evaluation

131 rw auditor's report on compliance
containing

A htate(rant a( positive assurance with re
slim a thou. sterna tested for compilinue.
likindU. (01111illente with law and revile
Mks pertaining to financial tenons and

for advancra and reimbursements.
-Negative usuratict un thrue items mit

t ested,
- A bunimary u all ilutances of noncompli

An identliketion of total amounts ques
med. if aby for each Federal assistance

liward, Ii result of noncompliance
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b. The three parts of the audit report may
be bound into a single report, or presented
at the same time u separate documents.

c. All fraud abuse, or illegal acts or Wks-
Uons 01 such acts, Including all questioned
costs found as the result of these seta that
audkors become aware of, should .usrmally
be covered in a separate written report sub-
rnitted in accordance with paragraph 111.

d. In addlUon to the audit report, the re-
cipient shall provide comments on the find .
trigs and recommendations in the report, in-
dud nt a p1an for corrective action taken or
planned and comments on the status of cor-
rective action taken on prior findings. LI cor-
recUve acUon Is not necessary, a statement
describing the reason it Ls not should axiom-
pany the audit report.

e. The reports thall be made available by
the State or local government. for public In-
spection within 30 days after the completion
of the audit.

f. In accordance with generally accepted
government. audit standards, reports shall
be submitted by the auditor to the organiza-
tion audited and to thoce requirine or ar-
ranging for the audit. In addition, the recip-
lent shall submit copies of the reports to
each Federal department or agency that.
provided Federal assistance funds to the re-
cipient. SubrecIplenla shall submit copies to
recipients that provided them Federal as-
sistance funds. The reports shall be sent
within 30 days after the completion of the
audit, but no :eta than one year alter the
end of the audit period unleu longer
period Ls agreed to with the cognizant
agency.

g. Recipients of more then $100.000 in
Federal fun& shall submit one copy of the
sudit report within 30 dAys after Issuance to
a central clearinghouse to be designMed by
the Office of Management and Budget. The
clearinghouse will keep completed audits on
Me and follow up with State and local gov .
ernments that have no: submitted required
audit reports.

h. Reelpienta shall keep audit reports on
file for three years from their issuance.

12. Audit Resolution. Ai. provided in para-
graph 9. the cognizant agency shall be re.
sponsible for monitoring the resolution of
audit findings that affect the Koolau of
more than one Federui Agency Resolution
of findings that relate to the programs of a
single Federal agency will be the responsi.
billty of the reOpknt and that agency. Al.
temate arrangements may be made on a
case bycase basis by agreement annong the
agencies concerned

Resolution shall be made within six
montha after receipt of the report by the
Federal departmenbs And agencies Correc.
tive action should proceed as rapidly as pos
sibie

286

Office of the Stcrbtury, Educution

13 Audit w (rApilper% is ad r. i,ml% Work
papers and reports shall Is' ri Loned for
minimum of thril yi ars Itum the date of
the audit retain, unleah the auditor is nun
fied in writm by tin. cou,lizant agency to
extent the retention period Audit wurk
papers shall bc mude avullabli upon retiner.1
to the cognizant %kr ut y tt n deiMinee or
the Ocnera1 Accomdmit Of lice, at the coin
pletion of the audit

14 Audi( Costs The cost of audits made in
accordance with titt provIslon., of this ap-
pendix are allowable charges tu Federal as-
sistance programs

a. The charges may be considered a direct
coat or an allocated indirect cost, deter
mined in accordance with the provisions of
34 CFR Part 74, Appendix C. 'Principles for
Determining Coats Applicalth to Grants and
Contracts with State and laical Govern
merits '

b ()enmity. the percentage of costs
charged LO Federal assistance programs fur

single audit altall mit exceed the percent
age that Federal funds expended represent
of total funds expended by the recipient
during the fiscal year. Tne percentage may
be exceeded, however. if appropriate docu-
mentation demonstrates higher acLual cost

I& Sanctions. The Sinek Audit Act pro
vides kat RO coat tray be charged to Feder-
al allistance programa for audits required
by the Act that are not made in accordance
with this appendix In cue, of continued In-
ability or unwillingness to huve a proper
audit. Federal agencies must conaider other
appropriate sanctions including.
Withholding irercentage of asalatance

payments until the audit is completed sat-
isfactorily.

Withholding ur disallowing overhead
custs. and

Suspending the Fl deral assistance agree-
ment until the audit Is made
16 Auditor Selection 1si arranging for

audit services State and local goverrunents
shall follow the procuremnt mandards pre
Ealbed by 34 CFR Part 74. Sidman P. "Pro
curernent Standards The standards pro
vide that while recipients are encouraged to
enter Into intergovermental agreements for
audit and other aervieea. amalyala 'Mould be
made to determine whether it would be
more economical to purchase the services
from private firms In instances where use
of such Intergovernmental agrtententa ere
rewired by State atatutes (e audit wry
ices) these statutes will take precedence.

17 Soiall und Minority Audit Firms
Small bildlt (Irina end audtt firms owned
and controlled by sudally and nuitutnically
disadvantage d iniiiiiduals shall have the
maximum ;mirth uble opportunity to par-
ticipate In commas awarded to IufU1 the
requirements of this appendix lieciplenta
of Federai assistance iiII lake the follow
ing ateps to further this goal
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Asaure that small Rutin loin:, IOW .111(111
lirma owned and emu rolled by ma luny And
economically disadvantaged 111dIbli111146 are
lib,t1L0 the fullest eat enl pract

b. Make Info -nation on fortheia iii op.
portunities aviiible and arrange time
frames for the audit so as to encourege and
IacIlitate participation by smelt it.allt firms
and audit fines owned and controlled by $o.
daily snd economically disadvantaged incli.
viduals.

c Consider in the contract process wheth.
: rms compeUng L'or larger Intend

to subcontract with small auult firms snd
audit (inns owned and controlled by socially
and economically disadvantaged Individuals.

d Encourage contracting with small audit
(Inns or audit firms owned and controlled
by socially and economically disadvantaged
individuals which have trsditionally audited
government program and, In such caus
where this Ls not poulble, 11.Sbilre that these
firms are given consideration fur audit sub
contracting opportunities.

e. Encourage contracting with consort!.
ums of small audit firm u des-ribed
paragraph (a) above when a contract La too
large for an Individual small audit firm or
audit firm owned and controlled by socially
and economically disadvantaged Individnals

f. Use the services and assistance, as ap-
propriate. of such organizations u the
Small Business Administration. In the solidi
tation and utilization of small audit (inns or
audit firm owned smd controlled by socially
end economkally diaadvantaged Individuals.

ATTACHMENT TO APel.NDIE

Definihon of Major Program us
Provided in Pub. L 96-502

"Major Federal Assistance Program." for
State and local governments having Federal
assistance expenditures between $100.000
and $100.000,000. means any program for
which Federal expenditures during the ap-
plicable year exceed the larger of $300.000,
or 1 percent of such total expenditures.

Where total expenditures of Federal as.
bistance exceed 1100.000.000. the following
criteria apply.

Iota ..bondolises *I FoSobI linsoc.41
41,b4larK lot aiS wombs

14014 than B4 1461. W411

S100 mdhon
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$3 balub
$4 1.1bOn
$b WWI
$6 babOn
Orel si babon
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150 FR 37358. Sept 13. 1985. Redesignated
at 53 FR 8072. Mar. I I. 19881

PA IT 111GENERAL EDUCATION
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Subpart AGeneral Previsions

181.1 Purpose.

The regulations In this part govern
the enforcement of legal requirements
under applicable programs adminis-
tered by the Department of Education
and Implement Part. E of the General
EducaUon Provisions Act (GEPA).
(Authority: 20 U.S.C. 1221e-3(aX1
1234(181). 3474(a))

11 81.2 Definitions.
The following definitions apply to

the terms used in thts part:
"Administrative Law Judge" ( ALI)

means a judge appointed by the Secre-
tary in accordance with section 451 (b)
and (c) of GEPA.

"Applicable program" means any
program for which the Secretary of
Education has administrative responsi-
bility, except a program authorizedby

(a) The Higher Education Act of
1965, as amended:

(b) The Act of September 30. 1950
(Pub. L 874, 81st Congress), as amend-
ed; or

(0 The Act of September 23, 1950
(Pub. L. 815. 81st Congress). as amend-
ed.

"Department" means the United
States Department of Education.

"Disallowance decision" means the
decision of an authorized Departmen-
tal official that a recipient must
return funds becatise it made an ex-
penditure of funds that was not allow-
able or otherwise failed to discharge
its obligation to account properly for
funds. Such a decision. referred to as a
"preliminary departmental decision"
in section 452 of GEPA. Is subject to
review by the Office of Administrative
Law Judges.

"Party" means either of the follow-
ing:

(a) A recipient that appeals a deci-
sion.

(b) An author izz'd Departmental of-
ficial who issues a anislon that is ap-
pealed.

"Recipient" means th recipient of a
grant or cooperative agreement under
an applicable program.

"Secretary" means the United States
Secretary of Education.
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(Authority: 20 U S.C. 1221e-3(aX 1); 1234 (IA
(c). and ((XI): 1234a(aX 1): 12341: 3474(a))

81.3 Jurisdiction of the Office of Admin-
istrative Law Judges.

(a) The Office of Administrative
Law Judges (OALD established under
section 451(a) of GEPA has jurisdic-
tion to conduct the following proceed-
ings concerning an applicable pro-
gram:

(1) Hearings for recovery of funds.
(2) Withholding hearings.
(3) Cease and desist hearings.
(13' The OALJ also has jurisdiction

to conduct other proceedings designat-
ed by the Secretary. If a proceeding or
class of proceedings is so designated.
the Department publishes a notice of
the designation in the FEDERAL REGIS-
TER.

uthority: 5 U S C 551. 20 U S C 1234(a))

9 81.4 Membership and assignment to
cases.

(a) The Secretary appoints Adminis-
trative Law Jtidges as members of the
OAL).

(b) The Secretary appoints one of
the members of the OALJ to be the
chief judge. The chief judge is respon-
sible for the efficient and effective ad .
ministration of the OAL.J.

(c) The chief judge assigns an ALJ
to each case or class of cases within
thc jurisdiction of the OALJ.
(Authority: 20 U.S C. 1221e-3M/41% 1234 (b)
and (e). 3474(a))

81.5 Authority and responsibility of an
Administrative Law Judge.

(a) An ALI assigned to a case con
ducts s hearing on the record. The
ALI regulates the course of the pro.
feedings and the conduct of the par.
des to ensure a fair, expeditious, and
economical resolution of the case in
accordance with applicable law.

(5) An ALI Is bound by all applicable
statutes and regulations and may nei-
ther waive limn nor rule them invalid.

(et An ALI is disqualified in any case
in which the ALJ has a substantial in-
terest, has been of counsel, is or has
Leen a material witness, or is so relat-
ed to or connected with any party or
the party's attorney as to make tl. im

§111.7

proper for the ALJ to be assigned to
the case.

(d)(1) An ALI may disqualify him-
self or herself at. any lime on the basis
of the standards in paragraph (c) of
this section.

(2) A party may file a motion to (Hs-
que.fy an ALI under the standards in
paragraph (c) of this section. A motion
to disqualify must be accompanied by
an affidavit that meets the require-
ments of 5 U.S.C. 556(b). Upon the
filing of such a motion and affidavit.
the ALJ decides the disqualification
matter before proceeding further with
the case.
I Authority: 5 MSC 556( b). 20 U S.C. 1221e-
3(atal); 1234(d). WM. and (gal). 347400)

11 81.4 Hearing on the record.
(a) A hearing on the record is a proc-

ess for the orderly presentation of evi-
dence and arguments by the parties.

(b) Except as otherwise provided in
this part or in a notice of designation
under 81.3(b), an ALI conducts the
hearing entirely on the basis of briefs
and other written submissions unless

(1) The ALI determines, after re-
viewing all appropriate submissions,
that an evidentiary hearing is needed
to resolve a material factual Issue in
dispute; or

(2) The ALJ deter, nes. after re-
viewing all appropriate submissions,
that oral argument is needed to clarify
the issues In the ease.

(c) At a party's request, the ALI
shall confer with the parties in person
or by conference telephone call before
determining whether an evidentiary
hearing or an oral argument is needed.
(Authority: 5 U.B.C. 556(d). 20 U.S C. 1221e-
3(ax 1 ). 1234(111(1), 3474410)

0 81.7 Non-party participation.
(a) A person or organization, other

than a party, that wishes to partici-
pate in a cage shall file an application
to participate with the ALI assigned
to the case. The application must

(1) Identify the case In which par-
ticipation is sought;

(2) State how the applicant's inter-
est relates to the case;

(3) State how the applicant's partici-
pation would ald In the disposition of
the case; and
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(4) State how the applicant seeks to
partAcipate.

(b) The ALI may permit an appli.
cant to participate If the ALI deter-
mines that the applicant's participa.
Lion

(1) Will aid in the disposition of the
case;

(2) Will not unduly delay the pro.
ceedings. and

(3) Will not prejudice the adjudica-
tion of the parties' rights.

(e) If the ALI permits an applicant
to participate. the ALI permits the ap-
plicant to file briefs.

(d) (1) In addition to the participa-
tion described in paragraph (c) of this
section. the ALJ may permit the appli.
cant to participate in any or all of the
following ways:

(i) Submit documentary evidence.
(in Par(icipate in an evidentiary

hearing afforded the parties.
(m) Parucipate in an oral argument

afforded the parties.
12) The ALJ may place appropriate

limits on an applicant's participation
to ensure the efficient conduct of the
proceedings.

(e) A non-party participant shall
comply with the requirements for par-
ties in § 81 11 and § 81 12.
(Authority 20 11 S C 1221c 3tait
1234(iii IL 3474(a»

ii 81 8 Representation.

A party to. or other participant ill. a
case may be represented by counsel.

(Authority 20 U S C 1221e-3taa
yawn 34741a»

0819 !met. in of proceedings.

(a) An ALI may hold conferences of
the parties in person or by conference
telephone call

(I» Any conference, hearing, argu-
ment. or other proceeding at. which
the parties are required to appear ill
person is held in the Wa.shington. DC
metropolitan area unless the ALJ de
termines that the convenience and ne-
cessity of the parties or their repre-
sentatives re .luirts that it be held else
where

I Aid!. auy 5 11 ( 554(bi. 20 U S C !Lilt
12341f)(1) 3474(a»
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1 81.10 Ex parte comaiunicanosta.

A party to. or other participant In, a
case may not communicate with an
AL.J on any fact in issue In the case or
on any matter relevant to the merits
of the case unless the parties are given
notice and an opportunity to partici-
pate.

(Authorior: 5 U.8 C. 554(c181). 551(d81)(A);
20 US C. 1221.2-3(011). l'234tf 3474(aD

0 8L11 Motions.

(a) To obtain an order or a ruling
from an AU, a party shall make a
motion to the ALI.

(b) Except for a request for an ex-
tension of time, a motion must -be
made in writing unless the parties
apPear in person or participate ln a
conference telephone call. The ALI
may require a party to reduce an oral
motion to writing.

(c) If a party files a motion, the
Party shall serve copy of the motion
on the other party on the hang date
by hand-delivery or by mail.

(d) Except for a request for an ex-
tension of time, the ALT may not
grant a party's written motion without
the consent of the other party unless
the other party has had at least 21
days from the date of service of the
motion to respond. However, the AL/
may deny a motion without awaiting a
response.

(e) The date of service of a motion is
determined by the standards for deter-
mining a filing date in § 81 12(d).

(Authority 20 US C 1221e-3(a)(1).
1234M(1), 3474(an

0 81.12 Filing requirements.

(a) Any written submission to an
ALI or the OALJ under this part must
be flied by hand-delivery or by mail.

(b) If a party files a brief or other
document with an ALI or the OALJ.
the party shall serve a copy of the
filed material on the other party on
the filing date by hand-dehvery or by
mail.

(c) Any written submission to an
ALI or the OALI must be accompa-
nied by a statenicnt certifying the
date that the filed material waS filed
ir.d served on the other oarty.
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(d) (1) The filing date for a written
submission to an ALI or the OALI Is
either

(I) The date of hand-delivery; or
(II) The date of mailing.
(2) If a scheduled filing date falls on

a Saturday, Sunday. or Federal holi-
day, the filing deadline is the next
business day.

(Authority. 20 U.S C 1221e-3(a)(1).
1234(h( 3414ta0

*81.13 Mediation.

(a) Voluntary mediation is available
for proceedings that are pending
before the OALJ.

(b) A mediator must be independent
of, and agreed to by. the parties to the
case.

(cf A party may request mediation
by filing a motion with the AL) as-
signed to the case. The OALJ arranges
for a mediator if the parties to the
case agree to mediation.

(d) A party may terminate mediation
at any time. Mediation is limited Lo
120 days unless the mealator informs
the ALJ that

(1) The parties are likely to resolve
some or all of the dispute. and

(2) An extension of time will facili-
tate an agreement.

(e) The ALI stays the proceedings
during mediation

(f) (1) Evidence of conduct or state-
ments made during mediatIon is not
admissible in any proceeding under
this part however. eeidence that is
otherwise disco% t table may not be VX-
Chided mere: y because it was present-
ed during iih;011a1

(2) A inediatui may not dtselose, in
any proceeding under this part. tutor
mation acquit( d as a part of his or her
of (metal mediatioil duties that relates
to any fat t in ismie in the case or any
matter relevant to the nit rits of the
case

(Authority 11 S C 1221e 3(a1t Ii.
12.14110

81 11 hetliemern itegulltat

(a) If tin patties to a ....LW Mr .1 Jona
motion requesting a stay of the pro
ceedings for `,1 t tit int.111 negotiatiohs or
the approt a .1 5( Elk int itt dip
mull. I lit A1.1 grants the stay

§ 81.16

(b) Evidence of conduct or state-
ments made during settlement negoti-
ations is not admissible in any pro-
ceeding under this part. However, evi.
denee that is otherwise discoverable
may not, be excluded merely because it
was presented during settlement nego-
tiations.

(c) The parties may not disclose the
contents of settlement negotiations to
the ALI. If the parties enter Into a set-
tlement agreement and file a joint
motion to dismiss the case. the ALI
grants the motion.
(Authority: 20 U SC. 554(cut). 20 U S.C.
1221e-3(aHl). 1234(I)(1). 3474(a))

81.15 Evidence.

(a) The Federal Rules of Evidence
do not apply to proceedings under this
part. However, the ALJ accepts only
evidence that ls

(1) Relevant:
(2) Material;
(3) Not unduly repetitions. and
(4) Not inadmissible under 481.13 or

181.14.
(b) The ALI may take official notice

of facts that are generally known or
capable of accurate and ready determi-
nation by resort to sources whose ac-
curacy cannot reasonably be ques.
tioned.
tAuthority: 5 U S C 556 (di and (e), 20
11 S C. 1221e-3(011i. 1234(1)(11..1474(01

81.16 Discovery.

(a) The parties to a case are encour-
aged to exchange relevani documents
anti information voluntarily.

(b) The ALI. at a party's request.
may order compulsory discovery de.
scribed in paragraph (c) of this section
if the ALJ determines that

( I ) The order is necessary to secure a
fair, expeditious, and economical reso-
lution of the case:

(2) The discovery requested is likely
to elicit relevant informatton with re-
spect to an issue In the case.

(3) The discovery request was not
made primarily for the purposes of
delay or harassment. and

(4) The order would serve the ends
of justice.

(e) If a compulsory dist overy Is per-
inis.,Ible under paragraph tb) of this
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sectio . the ALJ may order a party to
do one or inure of the following:

(1) Make relevant documents avail
able for Inspection and copying by the
patty making the request.

(2) Answer written Interrogatories
that inquire into relevant matters.

(3) Have depositions taken.
(d) Tile AiJ may issue a subpoena to

enforce an order described in this sec-
tion and may apply to the appropriate
court of the United States to enforce
the subpoena

(e) The Alai may not compel the dis-
covery of information that is legally
privileged

(f) (1) The limits the period fur
discovery to not inure than 90 days but
may grant an extension for guud
cause.

(2) At a party's request, the ALI
may set a specific schedule for discov-
ery
%Authority 29 U S C 1234(11(1) and tan

81.17 Pritileges
The privilege of a person or govern-

mental organization not to produce
documents or provide information in a
proceeding under this part is governed
by the principles of cammon law as in-
terpreted by the courts of the United
States.
(Authority 20 U S C I221e-3(ail 1 ),
1234(1a 1 ). 34141a»

9 81 18 The record
t a) The A1.3 arranges (or any eviden-

tiary hearing or oral argument to be
recorded and transcribed and the tran-
script made available to Lhe parties
upon request at no charge.

lb) The record of a hearing on the
record consists of

( 1 ) All papers filed in the proceed-
ing.

(2) Documentary evidence admitted
by the ALJ.

(3 ) The transcript uf any evidentiary
hearing or on argument.. and

( 4) Rulings. orders, and subpoenas
lasued by the Alai
I/tuat(lra) 5 US ( )))-) 557(c), 20 I/ a U
1221.. 31a0 I, 1244111,1). 3474(a)i

0 81.1 egoista and trey of parties.

The Equal A«.css tu Justice Act. 5
U S C 504, applies by its terms to pro

4 4

ceedings under this part. Regulations
under that statute are in 34 CFR Part
21.

(Authority: 20 U.S C. 1221e-3(1()(ft 1234(t).
3414(a))

Subpart IIHearings for Recovery of
Funds

9 81.2t) Basta fur recovery of funds.
(a) Subject to the provisions of

a 81.21. an authorized Department:4
official requires a recipient to return
funds to the Department if

(1) The recipient made an unallow-
able expenditure of funds under a
grant or cooperative agreement; or

(2) The recipient otherwise failed to
discharge its obligation to account
properly for funds under a grant or co-
operative agreement.

(b) MI authorized Departmental off-
cial may base a decision to require a
recipient tO return funds upon an
audit report, an investigative report, a
monitoring report, or any other evi-
dence.

(Authority. 20 U.S.C. 1234a(a) (1) and (2))

81.21 Meaaure of recovery.

A recipient that made an unallow-
able expenditure or otherwise failed to
discharge its obligation to account
properly for funds shall return an
amount that

(a) Meets the standards for propor-
tionality In a 81.22;

(b) In the ca.bc uf a State or local
cduaational agency, excludes any
amount attributable to mitigating cir-
cumstances under the standards In
I 81.23; and

(c) Excludes any amount expended
in a manner not authorized by law
more than five years before the recipi-
ent received the notice uf a disallow-
ance decision under 81 24.
(Authority. 20 11S C 1221c-3(a)(1),
1234(1)(1). 12348.(9). 12340 (4) Lind (b),
3474(a))

154 Fit 19512, may 5. 1989. 54 Fit 21822,
May 19. 19891

b 81.22 Proportionality
(a)( 1) A recipient that made an unal-

lowable expenditure or otherwise
failed to account properly for funds
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shall return un amount that Is propor-
tional tu the extent of the liarm its
violation cansed to an idennitable Fed-
eral intereat associated with the pro-
gram under which it received the
grant or cooperative agreement.

(2) An identifiable Federal interest
under paragraph (m(1) of this section
includes, but is nut limited to, the
lowicig

(1) Serving unly eligible beneficiaries.
(ii) Providing only authorized serv-

ices or benefits.
(iil) Complying with expenditure re-

quirements and conditions, such (lb
set-aalde. execs:, cost.. maintenance uf
effort, comparability, supplement-nut-
supplant, and matching requirements.

(iv) Preserving the integrity of plan-
ning. application, recordkeeping. and
reporting requirements.

(v) Maintaining accountability for
the use uf hinds.

(b) The appendix to this part con-
tains examples that illustrate how the
standards for proportionality apply.
The examples present hypothetical
cases and du not represent Interpreta-
Liana uf any actual program statute or
regulation.
(Aut horny 20 U S C 1221e 3(a)( 1 ).
1234(11(11. 124410m and 34741a1)

81.23 Mitigating eircumalancea.
(a) A recipient that is a State or

local educational agency and that has
made an unallowable expenditure or
otherwise failed tu account properly
for funds is not required to return any
amount that is attributable to the
mitigating cucumstanees described in
paragraph (1», (c), ur (d) uf this sec-
tion.

(b) Mitigating circumstances exist if
it would be in wait to compel the re-
covery of funds because the recipient's
violation waa caused by erroneous
written guidance from the depart-
ment To prove mitigating circum-
stances uncle r this paragraph. the re-
cipient ahall 'MAT that

( 1 ) The guidance was provided in re-
sponse to a specific written request
from the recipient that was submitted
to the tiepin twilt at the address pro
aided hy mita e published in the FED-
ERA1 lianisri it under this section;

(2) The guidance wit.% provided by a
Department al official authorized tu

§ 81.23

provide the guidance, as described by
that notice,

(3) The recipient actually relied cal
he guidance as Lhe basis for LlIe coo-

duet that constituted the violation:

alc1(4) The recipient's reliance on the
guidance was reasonable.

(c) Mitigating circumstances egist if
it would be unjust to compel the re-
covery of funds because the recipient's
violation was caused by Lhe Depart-
ment's failure to provide timely guid-
ance. To prove mitigating circum-
stances under this paragraph, the re-
cipient shall prove !atta

in The recipient in good faith sub.
milted a written request for guidance
with respect tu time it-gains( of a pro-
posed expenditure or practice:

(2) The request was submit led to the
Department at. the address provided
by notice publishedinTe FEDERAL
REGISTLR under this

(3) The request
(i) Accurately described the pro-

posed expenditure or practice, and
(ii) included the facts necessary for

the Department's determination of Its
legality;

(4) The request contained the certifi-
cation of the chief legal of ficer of the
appropriate State educational agency
that the of Hoer

(I) Examined the proposed expendi-
ture or practice: and

(0) Believed it was permissible under
State and Federal law applicable at
the time of the certification;

(5) The recipient reasonably believed
the proposed expenditure or practice
was permissible under State and Fed-
eral law applicable at the Lime it sub-
nutted the request to the Department:

(6) No Departmental official author-
ized to provide the requested guidance
responded to tile request within 90
days of its receipt by the Department:
and

(I) The recipient made the proposed
expenditure or engaged in the pro-
posed practice after the expiration of
the 90-day period.

(d) Mitigating circumstances exist If
it would be unjust to compel the re-
covery of funds because the recipient's
violation was caused hy Um recipient's
conmliance with a judicial decree from
a court of competent jurisdiction. To
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prove mitigating circumstances under
this paragraph, the remplent shall
prove that

(1 ) The recipient was legally bound
by the decree;

(2) The recipient actually relied on
the decree when it engaged in the con-
duct that constituted the violation;
and

(3) The recipient's reliance on the
decree was reasonable.

(e) If a Departmental official au-
thorized to provide the requested guid-
ance responds to a request described In
paragraph (c) of this section more
than 90 days after its receipt, the re-
cipient that made the request shall
comply with the guidance at the earli-
est practicable time.
Authority; 20 U.S C. 1221e-3w( ) t

1234tfx1). 1234b4yi. 3474(a))

$1.21 Notice of a dieidlowance decision.

(a) If an authorized Departmental
official decides that a recipient must
return funds under 81.20, the official
gives the recipient written notice of a
disallowance decision. The of tidal
sends the notice by certified mail,
return receipt requested, or other
means that ensure proof af receipt.

(b) (1) The netice must state prima
facie case for the recovery of funds.

( 2) For the purpose of this section. a
prima facie case is a statement c the
law and the facts that. unless rebut-
ted, is sufficient to sustain the conclu-
sion drawn In the notice. The facts
may be Sel out in the notice or in a
document that is identified in the
notice and available to the recipient.

(3) A statement that the recipient
failed to maintain reeonia required by,
law or failed to allow an authorized
representative of the Secretary access
to those records constitutes a prima
facie case for the recovery of the
Lin& al fected

(11 if the rec plent failed to maintain
iecords, thc statement must briefly dt:-
scribe the types of records that were
not maintained identify the rec-
orditeeping requirement that was vio.
lated

111) If the recipient failed to ellow
access .o records, the statement must
briefly describe the recipient's actions
that constituted the failure and identi-

fy the access requirement that. was
violated.

(c) The notice must inform the re-
cipient that it may

(1) Obtain a review of the disallow-
ance decision by the OALJ; and

(2) Request mediation under 81.13.
(d) The notice must describe
(1) The time available to apply for a

review of the disallowance decision;
and

(2) The procedure for filing an appli-
cation for review.
(Authority: 20 U.S C. 1221e-31aX1
1234(f)(1). 1234a(a). 3474(a))

11 81.25 Reduction of claims.
The Secretary or an authorized De-

partmental official as appropriate
may, after the issuance of a diaillow-
ance decision, reduce the amount of a
claim established under this subpartby

(a) Redetermining the claim on the
basis of the proper application of the
law, including the standards for the
measure of recovery under 81.21, to
the facts;

(b) Compromising the claim under
the Federal Claims Collection Stand-
ards in 1CFR Part 103; or

(c) Compromising the claim under
181.28. 1 applicab:e.
(Authority: 20 U S C. 1221e-3(aX 1).
1234(1 )(1). 1234a(P, 3474(a); 31 U.S.C. 3711)

0 81.23 Compromise of clahns under Gen-
eral Educatice Previsions Act.

(a) The Secretary or an authorized
Departmental official as appropriate
may compromise a claim established
under this subpart without following
the procedures in 4 CFR Part 103 if

(I ) (1) The Amount of the claim does
hot exceed $200,000; or

(ii) The difference between the
amount of the claim and the amount
agreed to be returned does not exceed
$200.000; and

(2) The Secretary or the official de-
termines that.

(I) The collection of the amount by
which the claim is reduced under the
compromise would not be practical or
in the public interest: and

(II) The practice that resulted in the
disallowance decision has been correct-
ed and will not. recur.
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(b) Not. less than 45 days before com-
promising a claim under this section.
the Department publishes a notice in
the neEltAL REGISTER stating

(1) The intention to compromise the
claim; and

(2) That interested persons may
comment on the proposed compro-
mise.

(Authority. 20 u.S C. 1221e-3(a)( 1).
1234(1 HI). 1234a(h, 3474(a))

V 81.27 Applicatiun for review of a Mani.
knvance decision.

(a) If a recipient wishes to obtain
review of a disallowance decision, the
recipient shall file a written applica-
tion for review with the OALJ.

(b) A recipient shall file an applica-
tion for review not later than SO days
after the date it receives the notice of
a disallowance decision. Upon receipt
of a copy of the filed material, the au-
thorized Departmental official who
made the disallowance decision pro-
vides the AI.) with a copy of any docu-
ment identified in the notice under

81.24(b)(2).
(c) An apnlication for review must

contain
(1) A copy of the disallowance deci-

sion of which review is sought;
(2) A statement certifying the date

the recipient received the notice of
that decision;

(3) A short and plain statement of
the disputed issues of law and fact, the
recipient's position with respect to
these issues, and the disallowed funds
the recipient contends need not be re-
turned: and

(4) A statLment of the facts and the
reasons that buppor I. the recipient's
position.

(d) The A1J who considers a timely
application fur review that substaii
tinily complies with Ow requirements
of paragraph (e) of this section may
permit the rvennent to supplement or
amend the apilhethion with respect to
issues that wr timely raised. Any re-
quirement to ram n fun& that is not
timely apiraled becomes the final de.
ciston of the Department..

(Authority 40 U S C 1221e 3ta)(1).
1224(tal), 1214alb(l)..1424(an

§ 81.29

V 81.28 Consideration of un application
for review.

(a) The ALJ assigned to the case
under 1 81.4 considers an application
for review of a disallowance decision.

(b) The ALI decides whether the
notice of a disallowance decision meets
the requirements of 1 81.24, as provid-
ed by section 451(e) of GEPA.

(1) II the notice does not meet those
requirements, the AM

(I) Returns the notice, as expedi-
tiously as possible, to the authorized
Departmental official who made the
disallowance decision;

(ll) Gives the official the reasons
why the notice does not meet the re-
quirements of 1 81.24; and

(iii) Informs the recipient of the
Al...rz decision by certified mail, return
receipt requested.

(2) An authorized Departmental offi-
cial may modify and reissue a notice
that an ALIreturns.

(c) If the notice of a disallowance de-
cision meets the requirements of
1 31.24, the ALI decides whether the
application for review meets the re-
quirements of 81.27.

(1) If the application including any
supplements or amendments under
1 81.27(d). does not meet those re-
quirements. the disallowance decision
becomes the final dedsion of the De-
partment.

(2) If the application meets thoae re-
quirements, the AW

(I) Informs the recipient and the au-
thorized Departmental official that
the ()ALI has accepted Jurisdiction of
the case; and

(II) Schedules a hearing on the
record.

(3) The ALT informs the recipient, of
the disposition of its application for
review by certified mall return receipt
requested. If the ALJ decides that the
application does not meet the require-
ments of 1 81.27, the ALJ informs the
recipient of the reasons for the deci-
sion.
(Authority: 20 U S C 1221e 3n1X1), 1234(e)
and lin 1 1. 1234a(b). 3474(a))

81.29 Subrinsidon of evidence.

(a) The ALJ schedules the submis-
sion of the evidence, whether oral or
documentary, to occur within 90 days
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§ 81.30

of the OA. J's receipt of an acceptable
application for review under 181.27.

(b) The AU may waive the 90-day
requirement for good cause.

4Aill homy 5 US C 556(d). 20 US C 1221e-
./1.11( 11.1239(1)t1). 12345te), 3474(a))

a 8i.JU Burden of proof.
1 f the OAL1 accepts jurisdiction of a

case under § 81 26, the recipient shall
present its case first and shall have
the burden of proving that, the recipi-
ent is not required to return the
amount of funds I hat the disallowance
decision requires Lo be returned be-
i'ausc

tui An expenditure identified in the
disallowance decision as unallowable
vitw allowable.

(b) The recipient discharged its obli-
gation to account properly for the
funds.

(el The amount required to be re-
turned dues not meet the standards
fur proportionality in § 81.22,

odo The amount required Lo be re-
turned includes an amount attributa-
ble lo mitigating circumstances under
the standards in § 81.23, or

(e) The amount required to be re-
turned includes an amount expended
in a manner not authorized by law
Inure than five years before the recipi-
ent received the notice of the disallow-
ance decision

Authority 20 U S C 1221e-3(a)(1),
(234(101i. 1234a( bii.11. 12.14btha 1 I, 3474(a))

61.31 linnet decision
(a) The AU makes an initial deci-

sion based on the record
(b) The initial decision includes the

AL.J's findings of fact, conclusions of
law, and reasoning on all material
issues

(c) On (he day the AU makes the
initial decision, the AL1

(1) Sends the Initial decision lo the
Secretary. and

(2) Sends the initial decision lo each
of the part, s by hand delivery or by
certified niml, return receipt request-
ed

di For I he purpose of this part. "Ini
tial deetsicO" includes an ALFs modi-
fied decision after the Secretary's
remand of a ('a.se

418
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(Authority 5 U S C. 557to. 20 11S C 1221e
3(0(1). 1239(()(1).3474(a))

981.32 Pennon fur review of an initial de-
cision.

(a) If a party wishes to obtain the
Secretary's review Of Lhe initial deci-
sion of an AU, the party files a peti-
tion for review with the OALJ, which
sends Lhe petition to the Secretary.

(b) A party shall file a petition for
review not later Lhan 30 days after the
date it receives the initial decision.
The party shall file its petition by
hand-delivery or by overnight or ex-
press mail.
(c) If a party files a petition for

review, the party shall :xi ve a copy of
the petition on the other party on the
filing dale by hand-delivery or by
overnight or express mail.

(d) A petition for review must con-
tain

(I) The identity of Lhe initial deci-
sion of which review Is sought. and

(2) A statement of Me reasons as-
serted by the party for af firming Lhe
initial decision, modifying IL, or setting
it aside In whole or in part.

e) (1) A party may respond to a pe-
tition for review by filing a statement
of its Views On the ISSUes raised in the
petition with the OAL1 not later Lhan
15 days after the date it receives the
petition. The OALJ sends the state-
ment lo the Secretary.

(2) A party shall serve a copy of its
statement of views on the other party
on the filing date by hand.delivery or
by overnight or express mail.
(Authority 20 t1 S C 1221e- 3(ait 1 l,
1234d)(1).1234a(e). 3474ian

159 FR 19512. May S. 1989. 51 FR 21726.
May 19, 19891

9 81.33 Review by the Secretary.

(a) The Secretary reviews the initial
decision of an AL1 on the petition of a
party under § 81.32 An interlocutory
decision of an AL1 is not subject. Lo
review except as a part of a review of
the ALl's initial decision

(b) Thc Secretary's review uf an ini-
tial decision Is blized on Ilse ecord of
the case. the Initial decision, and any
proper submissions of the parties or
other participants in tile case filed
during the review process
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(c) (1) The ALI's findings of fact. If
supported by substantial evidence, ale
conclusive.

(2) The Seeretary, for good cause,
may remand the case to the ALI Lo
Lake further evidence. The AU may
make new or modified findings of fact
and may modify the initial decision.
The new or modified findings, if sup-
ported by substantial evidence, are
conclusive.

(3) A pan y may slot introduce ilog
evidence alter an initial decision
unless Lhe Secretary determines that
extraordinary (-ircumstances Made the
introduction ot lite evidence during
the proceeding before the AL1 impos-
sible. If the Secretary pernilla the in-
troduction Of new evidence. the Secre-
tary renia:ods the case lo Lhe

(d) Tile Secretary, for good cause,
may reniand the case lo the ALI for
further briefing or fo.- clarification or
revision of the initial decision.

(e) (1) If the Secretary modifies or
seLs aside riot initial decision. In whole
or in part. the Secretary's decision in-
cludes a statement of the reasons that
cupport, IL

(21 The Secretary gives a decision lo
modify, remand, or set aside to the
OAL1, whicli sends the decisirin lo
each of the parties by hand-delivery or
by mail. If the deeision is mailed, die
OAL1 sends it certified mail, return
recei requested.

(Authority 5 U S C 557( 20 U S C. 1221e-
3lita Li. 12:4(51(1,. 1234aidi, 3474(5n

154 FR 19512, May 5. 1989. 54 FR 21726.
May Itl, 19891

U 81.31 Final decision of the flepartment.

(al The AL.I's initial decision be
conies die final decision of the Depart-
ment 60 days after the recipient re-
ceives the ALI's uceision unless the
Secretors' nmdilirs. st L. aside, or re-
mands the do umun during the 60-day
period

(b) If the Sees etary modifies or sets
aside Me AIX-, initial decision, the
Secretary's 1.t'l becomes the final
decisitoi of 1114 Department on the
date t Its iii 11)14 lit m Cellyi s the Sucre
too y (let Isitsil

(Aullsoril y ti S C 1221e 3(ait Ii.
123441)( 12,191..1 19'19w)

Port 81, App.

81.35 Collection of claims.
(a) An authorized Departmental of-

ficial collects a claim established
under this subpart by using Lite stand-
ards and procedures in 34 CPR Part
30.

(b) A claim established under this
subpart may be collected

(1 ) 30 days aftel a recipient receives
notice of a disallowance decision if the
recipient fails lo file an acceptable ap-
plication for review under § 81.27; or

(2) On the dale of the final decision
of the Department under § 81.34 if the
recipient obtains review of a disallow-
ance decision.

(c) The Department. Lakes no collec-
tion action pending Judicial review of a
final decision of the Department
under section 458 of GEPA.

(d) If a recipient obtains review of a
disallowance decision under 181.28.
the Dew runent does not collect inter-
est on the claim for the period be-
tween the date of Lhe disallowance de-
cision and die date of the final deci-
sion of the Department under § 81.34.
(Authority: 20 U.S C. 1234(()(1). 1234a((H1)
and (2). W. and 0))

APPENDIX TO PART 81ILLUSTILerlons
Or PRoPoRTIONALIFY

(l) Ineligible beneficiaries A State uses 15
percent. of Its grant to meet the special edu-
calional needs of clilleireo who were migra-
tory, but who have not migrated fOr more
than five years as a Feacrul program statute
requires for eligibility to participate in the
program. Result: Recovery of 15 percent of
the grantall prograni funds spent for the
benefit, of those children. Although the
services were authorized. the childred were
nut eligible to receive them

(2) Ineligible beneficiaries A Federal pro-
gram designed to meet the special educa-
tumid needs of gifted and talented children
requires that st least GO percent of the chil-
dren served 1.t any project MA oe identi-
(ied as gifted or talented A lot al education
al agency (LEA) conducts a prop it in Which

stutlent.s arc identified US gift(41 or talent-
ed and 24 are not The project was designed
and iinpleawnted to meet the special educe..
liolial needs of gifted and talented students.
Itesult The LEA must return five percent
oi the project eOstb The I.EA provicfrd au-
thorized services for a projec i. in which the
'16 target students had to constitute at least
00 percent of the total Ole Inaxinium
lllll eber of nun Largo students permitted
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was 19 Project Costs relating to the remani
mg live students mu *l be returned.

(3) Ineligible bend:manes Same as the
example in paragraph (2), except that only
15 percent of the children were Iderallted as
gdled or talented. On the basis of the low
percentaje of these children and other evl-
dence. the authorized Departmental official
finds that the project as a whole did not ad-
dresi their Special educational needs and
was outslde the purpose of the statute.
Result: The LEA must return Its entire
award The difference between the required
percentage of gifted and talented children
and the percentage actually enrolled N so
substantial that. if consistent watt other
evidence, the official may reasonably con-
t hide the entire grant was misused.

141 Mello:tile benefulanes. Same as the
example in Paragraph (2), except that 60
percent of the children were idendfled as
gilled or talented, and it ts not clear wheth.
er the project was designed or Implemented
to meet the special educational needs of
these children Result. II It is delermlned
that the project was designed and imple-
mented to serve their special educallonal
needs. the LEA must return 26 percent of
the project costs A project that included 60
target children would meet the requIrement
that 80 percent of the children served be
totted and talented if it included no more
than 15 other children. Thus, while the
LEA provided 1'11111os:wed services, only 75
percent of the beneficiaries were authorized
to participate in the project (6O target chil-
dren and 15 others) If the authorized De-
partmental officsal, alter examining all Me
relevant (wets, determines that the project
was not designed sera implemented to serve
(he special educationist needs of gifted or
talented students. the LEA must return its

award because it dad not provlde seri/
acts Nut horued by the statute.

.5) Unauthorized act,. the; An LEA Uses
1.8 pert ent ul its grant under Federal pro
loam that authorizes activities only to meet
the special educational needs of education
ally deprived children to pay for health
o /Altos that are available to all children ni
the LEA All the children who mse the Fed
eralh (undid health scrvices happen to be
edit. anomaly di Prived. and thus eligible to
I's is ne program sen lets Result: Recovery

tih percent of tile gran( all program
hinds spent for tile health services Al
though tile children were eligible to recent
program beryl. Ls, the health services Wert
unreletcd to a uncial emit-into:NI need and,
tlicrefure, nut am hcrized by law.

tot .set aside requirement A State Uses 22
percent of its grant fur one fiscal year under

Fidcral adult titivation program to pro
v ide prograius ul corneal, no to is certificah
of graduaiiun Num a set undary school 'I lit
adiiit tilill anon pr zrials statute result ts
those prod/at:is in (.o node than 20 perceni

4 2

34 CR Subtitle A (1-1-39 Edition)

of the Slate's gram. Result. Two percent of
the Slate's grant must be returned Al-
though all 22 percent of the funds support-
ed adult educatIon, the Slate had no ate
thority to spend more than 20 percent on
secondary school equivalency programs

(7) Set-aside requirement. A State uses
eight percent of Its basic State grant under
a Federal vocational education program to
Pay for ave excess cost of vocational educe-
Lion services and activille.s for handicapped
InclivIduals. The program statute requires a
Stale to use ten percent of its baste State
sant for this Purpose. Result The State
must return two percent of its basic State
grant, regardless of how it was used. Se-
rause the State was required to spend that
two percent on servlces and activities; for
handlcapped Indlviduals and did not do so.
IL diverted those funds Irons their Intended
purposes, and the Federal interest was
harmed to that extent.

flit Excess cost requirement. An LEA uses
funds reserved for the disadvantaged under

Federal vocatIonal education program LO
pay for the cost of the same vocational edu-
cation services It provides to noredisadvart-
taged individuals. The program statute re-
quires that funds reserved for the disadvan-
taged must be used lo pay only for the sup-
pleinental or additional CUSLI of vocational
education services that are not provided to
other individuals and that are required for
disadvantaged Individuals to participate in
vocational education. Result: Ail the funds
spent on Die disadvantaged must be re-
turned. Although the funds were spent to
serve the diaadvantaged. the funds were
available to pay for only the supplemental
or additional costs of providing services to
the disadvantaged

(9) Maintenance-of-effort requirement. An
I.EA participates in a Federal program In
fiscal year 1988 that requires ai to maintain
its expenditures from noll Federui sources
fur program purposes to receive its hall al-
lotinent. The progrem statute reolitres that
non-Federal funds expended in tin. first pre-
ceding fiscal year must be at least 90 per
cent of non Federal funds exnendi d In the
second preceding fiscal year and provides
for a reduction in grant amount proportion-
al to the shortfall in expenditures No
salver of the requirement is authorized In
Lseal year 1986 the LEA spent $100,000
from nun Federal SOurci a fur program pur
noses. in fiscal year 1987 illy $87,000
Result The LEA must return I/30 r)( its
fiscal year 1988 gram tee .,iiuuuuuili of its
grant that equals the proportion of its
viiortfull (s3,000) to the mount d I. vel of ex

iiditures ($90,000) if, ipvt, ail . tin statute
to.itte maims mince of xpi ittil or.. a i War
Condition of tile LEA's re(
hools cod did hut pros hit tor pi ()purl WWII

1'98
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reduction in the grant award, the LEA
would be required LO return its entire grant

(10) Supplanting Prohibition An LEA
uses funds under a Federal drug education
program to provide drug abuse prevention
counseling lo students ip tile eighth grade
The LEA is required to provide that same
counseling under State law Funds under
the Federal program statute are subject to a
supplement-not nipplant requirement.
Result: All the hands used lo provide the re-
quired counseling to tile eighth-grade sate
dents must be returned. The Federal funds
did not increase the total amount of spend
Ins for program purposes bet ause the coun-
seling would huve been provided with non-
Federal funds if the Federai funds were not
available.

(Il) Matching requiremoir A State re
celves an allotment of $00.0410 fur Ilscui year
1933 tinder a Feilerui adult education pro
gram. ft expends Its full allotment and
411.000 from Its own resources for adult eche
cation Under lite Federal statute, the Fed-
eral share of expenditures for the Slate's
program is au percent. Result: The Slate
must return the unmatched Federal funds.
or 418,000. Expenditure of a 400.000 Federal
allotment required $10,000 in matchsng
State expenditures. $2.000 more than the
State's actual expenditures AL a ratto of
one State dollar tor every nine Federal dui

$18.1300 in Fedcrui funds were un-
matched.

(12) Application requirements In order
receive funds under a Federal program that
supports a wide hinge of activates designed
to Improve the quality of elementary and
secondary (-ducat imv. aim LEA submits an ap
plication to its than. educational agency
(SEA) fur a suberant to carry out sthool
level baste developnient programs The
LEA subniits itt. eradication after ewidaiet
ing an assessment el the needs of Its she
dents in consultation with parents, teachers,
community hailers, and interested members
of the general pundit' Tile Federal program
statute requires the application and consul
Union prncesses The SEA reviews the
LEA's application, deverinines dial the pro
posed programs ure sound mid the symbol
lion is in contolmnce with Federal law, und
approves the application. Atter the I.E. re
eenies the suberunt. it unilaterally deeines
to use 20 percent id the funds tor gifted and
taleutcci elementury SI 11001 SteldentSan Lau
thorized activity under the Federal statute.
However, the I.EA dots mit consult with in-
terested parties lind dues nut amend its ap
plieatlon Result '20 pert.rnt of the LEA's
subgrant must in ri turned 'Flit ILA lied nu
legal eutliority to use Federal funds for pro
grams or to (kith. other than those de
Scribed in its urairoveti upplication, and its
actions with Naos it to '20 in runt of thi
subgrunt not sash mission it m he integrity of
the &web, lawn it, ou 1,ss, bin allsid signal

Part $5

cant harm to other Federal interests assocl-
ated with the program as fulluws: the re-
quired planning process was circumvented
because the LEA did not consult with the
specified local interests: program account.
*ability was impaired because neither the
SEA nor the various local interests that
wcre to be cOnsulted had an opportunity to
review and comment on the merits of the
glfted arid talented program activities, and
tlw ItEA never had to justify dime activities
to them; and fiscal accountubillty was Im-
paired because the SEA and those s., loos
local Interests were, in effect, niisled by the
LEA's unarnended application regarding the
expenditure of Federal funds.

(I's) ;Harmless violation. tinder Federal
prograni, grantee N tequired to establish a
le-member advisory council of affected
teachers, school administrators. parents,
and stvidents lo assist in program desIgn,
monliorlug, and evaluallun Although the
law vequires at least three student members
of the councit, grantee's council contains
onty two. The project is carried out, and nO
damage to the project attributable to the
lack of a third student member can be iden-
tilled. Result: No financial recovery hi re-
quired, although the grantee must take
other appropriate steps to come Into compli.
ante with the law. The grantee's violation
has not measurably harmed a Federal inter-
est assOciated WIth the proerani.

(Authority: 20 U.S.C. I 22Ie -3(aX I),
1234(11(1), 1234b(a). 3474(a)l

(54 1711 19512, May 5, 1989. 54 FR 21822,
May 19, 1989)

PART $5--GOVERNMENTWIDE DE-
BARMENT AND SUSPENSION
(NONPROCUREMENT) AND GOV-
ERNMENTWIDE REQUIREMENTS
FOR DPUG-FREE WORKPLACE
(GRANTS)

Sec
85 100
85 105
85.110
85.115

Subpart AGanacal

Purpose.
Definitions
Coverage.
Policy

Subpart 11Ef1ort al Action

85 200 Debarment or suspension
85 205 Ineligible persons
85 210 Voluntary exclusion
85 '215 Exception provision
85 '220 Continuation of ciivered transac-

tions
85 '225 Failure to adhere to restrictions
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§ 85.100

Sec.

Subpart C-04.5orissard

85 300 General
85 305 Causes for debarment.
85 310 I rocedures
85 311 In estigation and referral.
85 312 Notice of proposed debarment
85 313 Opportunity to contest proposed de

barment
85 314 Debarring official's decision,
85 315 Settlement and voluntary exclusion
85 320 Period ot thbsrment.
85 325 Scope of debarment.

Sohpon15Susponslon

115 IOU Gen al
85 405 Causes for suspension
85 410 Procedures
85 411 Notice of suspeRSIOn
85 412 Oppo.tunity to contest suspension
85 413 Suspending official's dccislon.
85 415 Period of suspension
85 120 Scope of AllApellSi011

Scarpers ERosponsiellillos of OSA,11) sod
fo111c4ents

85 500 GSA rest.mulbilities
85 505 ED re4oclusibility
85 510 Participants' responsibilities

Subpart fDrvg-flos Workplace ilertotreaseis
(Given',

85 600 Purpose
85 505 Definitions
85 610 Cote:lore
85 615 Grounds for suspension of Pay .

ments. suspension ol termination of
grants. or suspension or debarment.

85 620 E.ffect of tiolation
85 625 Exception provons,
85 630 Grantees' responstbUlties.
APPENDIX A To PART 85CtartrIcsTlom Its

GARDING DEBARMENT. SUSPENSION, AND
OTHER RESPONSIVILITY MAMASPm
sow( CEMALD TRANSACTIONS

APPENDIX Et TO PART 85Cerrivicartou
CARDING DESARIIENT. cPENSION, INES!
CIVILITY AND VIJIMPTAxy ExCcusim,
Lows* TIER COVERED TRANSACTIONS

APPENDIX C TO PART 115 -CERTIIIIP4TION
CARDING ORM. FREE WORKPLACE REQUIRS
IALNTS

AUTHORITY EO 12540. Sec 5151-5140 of
the Drug Free Workplace Act of 1988 (Pub
1. 100-690. Tale V Subtitle D 41 U S C
et scot, 20 U SC 3414 1221e 3tital)

Souixt. 53 Fit 19191 and 19204. May 25
10118. unless oh lic (wise noted

40 2
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Subpart AGeneral
115,100 PurpOat.

(a) Executive Order (E.O.) 12549
provides that, to the extent permitted
by law. Executive departments and
age:Ic* er. shall participate in a govern-
meetwide system for nonprocurement
debarment and suspension. A person
who Ls debarred or suspended shall be
excluded from Federal financial and
nonfinancial assistance and benefit.s
under Federal programs and activities.
Except as provided in I 85.200. Debar-
ment or Suspension, 1 85.201. Treat-
ment of Title IV, 11EA participation,
and I 85.215. Exception provision. de-
barment or suspension of participant
in a program by one agency shall have
governmentwide effect.

(b) These regulations implement sec-
tion 3 of Executive Order 12549 and
the guidelines promulgated by the
lffice of Management and Budget
under section 8 of the Executive Order
by:

( 1) Prescribing the programs and ac-
tivities that are covered by the govern-
mentwide system:

(2) Prescribing the governmentwide
criteria and governmentwide minimum
due process procedures that each
agency shall use;

(3) Providing for the listing of de-
barred and suspended participants,
participants declared ineligible (see
definition of "ineligible" in
1 85,105(1)1, and participants who have
vesiunlarily excluded themselves from
Participation in covered transactions

(4) Selling forth the consequences
of a debarment, suspension, determi-
nation of ineligibility, or voluntary ex-
clusion; and

(5) Offering sach other guidance as
necessary for the effective implemcn
tation and administration of the gov-
ernmentwide system.

(c) Although these regulations cover
the listing of ineligible participants
and the effect of such listing, they do
not prescribe policies and procedures
governing deelaratiole, of incliggbility.
(Authority E 0 12549. 20 USE 1082140W
and (Wil). 1094(0(1AM, 3410

153 19191 And 102(14. May 26. 1988 as
amended at 53 PR 19191. May '46. 1988)

3(10
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085.105 Definith(nr.
(a) Adequate evidence. Information

sufficient to support the reasornible
belief that a particular act or omission
has occurred.

(b) Affiliate. Persons are affiliates of
each another If, directly or indirectly,
either one controls or has the power to
control the other, or, a third person
controls or has the power to control
both. Inclicia of control include, butare not limited to: Interlocking man
agement or ownership, Identity of in-
terests among family members, shared
facilities and equipment, common useof employees, or a business entity or-
ganized following the suspension or
debarment of a person which has thesame or similar management, owner-ship, or principal employees as the
suspended, debarred, ineligible. or vol-
untarily excluded person.

(0 Agency. Any executive depart-
ment, military department or defense
agency or other agency of the execu-
tive branch, excluding the Independ-
ent regulatory agencies.

(d) Civil judgmeni. The disposition
of a civil action by any court of compe-
tent Jurisdiction, whether entered byverdict, decision, settlement, stipula-
tion, or otherwise creating a civil li-ability for the wrongful acts com-
plained of: or a final determination ofliability under the Program Fraud
Civil Remedies Act of 1988 (31 U.S.C.
3801-12).

(e) Conviction. A judgment of con-viction 01 a criminal offense by anycourt of competent jurisdiction,
whether entered upon a verdict or a
plea, including a plea of nolo conten.

Debarment. An action Laken by a
ddee(brieaCring official in accordance with
these regulations to exclude a person
from participating in covered transac-
tions. A person so excluded is "de-barred."

(g) Debarring official. An official au-
thorized to impose debarment. The de-
barring official is either:

(1) The agency head. or
(2) All official designated by the

agency head.
(h) Indictment indictment for a

criminal offense. An information or
other filing by emnpeleill authority
charging a criminal offense shall be

§ C5.105

given the same effect KJ an indict-
ment.

(1) Ineligible. Excluded from partici-pation In Federal nonprocurement
programs pursuant to a determination
of ineligibility under statutory, execu-tive order, or reguhttory authority,
other than Executive Order 125,4 andits agency implementing regulations':
for exemple, excluded pursuant to the
Davis-Bacon Act and its implementing
regulations, the equal employment op-
pOrtunity acts and executive orders, or
the environmental protection acts arid
executive orders. A person is Ineligible
where the determination of ineligibil-
ity affects such person's eligibility to
participate in more than one covered
transaction.

(j) Legal proceedings. Any criminal
proceeding or any civil Judicial pro-
ceeding to which the Federal Govern-
ment or a State of local government or
quasi.governmental authority is a
party. The term includes apnea's.. from
such proceedings.

(it) Nonprocurement List. The por-
tion of the List of Parties Excluded
from Federal Procurement or Nonpro-
cerement Programs complied, main-
tained and distributed by the General
Serikes Administration (GSA) con-
taining the natnes and other inferrna-
Lion about persons who have been de-
barred, suspended, or voluntarily ex-
cluded under Executive Order 12549
and these regulations, and those who
have been determined to be ineligible.

(I) Notice. A written communication
served In person or sent by certified
mail, return receipt requested, or its
equivalent, to the last known address
af a Party. its Identified counsel. Its
agent for service of process, or anY
partner, officer, director, owner, or
joint venturer of the party Notice, If
undeliverable, shall be considered to
have been received by the addressee
five days after being properly sent to
the last address known by the agency.

(m) Participant. Any person who
submits a proposal for, enters into, or
reasonably may be expected to enter
into a covered transaction. This term
also includes any person who acts on
behalf of or Is authorized to commit a
participant in a covered transaction as
an agent or representative of anotherparticipant.
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'a5.1 1.

Id i Any iiidividual, tarpons,
am. Ishii . USSOtiation, unit 01

govern... tr wend entity, however
. 1011.11gn govern-

ments 01 1(0 elf n goveriunental mi-
nt s. am international organiza-
tions laleign government owned dn
a at it ie. in putt) or controlled ente
le s. a 1,1 entn les consisting wholly or
partistay til loleign governments/ or
foreign gm erranental entities.

ol Pri.punaerance 41 the evidence.
Proof by information that, compared
with t hai opposing it, leads to the con-
clusion ihat the fact at Moue is more
probabh rue than not.

( Principal. Officer, director.
owner, I. &ruler. key employee, or other
peroon auihin a participant with Pri-
mary management or supervisory re-
sponsibilities; or a person who has a
critical Influence on or substantive
control over a covered transaction,
whether or not employed by the par-
ticipant Persons who have a critical
influence on or substantive control
over a covered transaction are:

(1) Principal investigator&
(q) Proposal A solicited or unsolic-

ited bid, application, request, invita-
tion to consider or similar communica-
tion by or on behalf of a person seek-
ing to participate or to receive a bene-
fit, directly or indirectly, in or under a
covered transaction.

(r1 Respondent. A person against
whom a debarment or suspension
action has been initiated.

(s) Stale. Any of the States of the
United States, the District of Colum-
bia. the Commonwealth of Puerto
Rico. any territory or possession of the
United States, or any atency of a
State. exclusive of institutions of
higher education, hospitals, and units
of local government. A State instru-
mentality will be considered Part of
the State government if it has a writ-
ten determination from a State gov-
ernment that such State considers
that Instrumentality to be an agency
of the State government.

(I) Suspenaing of/1mi An official
authorized to impose suspension. The
suspending off! lai is either:

( I The agency head, or
(2) An officia '. designated by tne

agency head

424

34 CFR &Mill* A (11-149 Edition)

ItI) Suspension. An action taken by a
suspending official in accordance with
these tegulations'that immediately ex-
cludes a person from participating in
covered transactions for a temporary
period, pending completion of an in,
vestigation and such legal, debarment.
or Program Fraud Civil Remedies Act
Proceedings as may ensue. A person so
excluded is "suspended."

(v) Voluntary exclusion or voluntari-
ly excluded. A status of nonparticipa-
lion or limited participation in covered
transactions assumed by a person pur-
suant to the terms of a settlement.

(w) ED. The U.S. Department of
Education.

(Authority: O. 12549; 20 U.8.C. 3474)

153 FR 19191 and 19204, May 26. 1954, sa
amended at 53 PR 19192, May 26. 193$1

I 95.11$ Coverage.
(a) These regulations apply to all

persons who have participated, are
currently participating or may reason-
ably be expected to participate in
transactions under Federal nonprocur-
ement programs. For Purposes of
these regulations such transactions
will be referred to as "covered transac-
tions."

(1) Covered transaction. For par-
poses of these regulations, a covered
transaction is a primary covered trans-
action or a lower tier covered transac-
tion. Covered transactions at any tier
need not involve the transfer of Feder-
al funds.

(I) Primary covered transaction.
Except as noted in paragraph (aX2) of
this section, a primary covered trans-
action is any nonprocurement transac-
tion between an agency and a person,
regardlese of type, including: grants.
cooperat!ve agreements, scholarships.
fellowships, contracts of assistance,
loans, loan guarantees, subsidies, In-
surance. payments for specified use,
donation agreements and any other
nonprocurement transactions between
a Federal agency and a person Pri-
mary covered transactions also inclode
those transactions pceially designated
by the U.S. Depa truent of Housing
and Urban Development in such agen-
cy's regulations governing debarment
and suspension.
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(11) Loeser tier covered transaction. A
lower tier covered transaction in

(A) Any transaction between a Par-
ticipant and a person other than a
procurement contract for goods or
services, regardless of type, under a
primary covered transaction.

(B) Any Procurement contract for
goods or services between a partici-
pant and a person, regardless of type,
expected to equal or exceed the Feder-
al procurement small purchase thresh-
old Racal at 10 U.S.C. 2304(g) and 41
U.S.C. 253(g) (currently $25,000) under
a primary covered transaction.

(C) any procurement contract for
goods x services between a partici-
pant nd a person under a covered
transaction, regardless of amount.
under which that person will have a
critical influence on or substantive
control over that covered transaction.
Such persons are:

CO Principal investigators.
(2) Providers of federally-required

audit services.
(2) Exceptions. The following trans-

actions are not covered:
(1) Statutory entitlements or manda-

tory awards (but not subtler awards
thereunder which are not themselves
mandatory), including deposited funds
insured by rae Federal Government:

(11) Dimes awards to foreign govern-
ments or public international organi-
zations, or transactions with foreign
governments or foreign governmental
entities, public international organtra-
Lions, foreign government owned (in
whole or in part) or controlled enti-
ties, entities consisting wholly or par-
tially of foreign governments or for
eign governmental entities;

(iii) Benefits to an individual as a
personal entitlement without regard
to the individual's present reaponsibil-
ity (but benef .s received in an individ
ual's business capacity are not except-
ed):

(iv) Federal employment,
(v) Transactions pursuant to nation

al or agency recognised emergencm, or
disasters;

(vi) Incidental to Heins derived from
ordinary goy', 11111 IILUI Os ration4,
and

(yid Other transaetions where the
application of these ri gulutions wouid
be prohibited by law

§ 15.115

(b) Relationship to other sections.
'lois section describes the types of
transactions to which a debarment or
suspension under the regulations will
aPPly. Subpart B. "Effect of Action,"
1 85.200, "Debarment or suspension,"
sets forth the consequences of a debar-
ment or suspenalon. Those conse-
quences would obtain only with re-
spect to participants and principals in
the covered transactions and activities
described in 85.110(a). Sections
15.325, "Scope of debarment," and
a5.420, "Scope of suspension," govern
the extent to which a specific partici-
pant or organizational elements of a
participant would be automatically in-
cluded within a debarment or suspen-
sion action, and the conditions under
which affiliates or persons associated
with a participant maY also be
brought within the scope of the
action.

(c) Relationship to Federal procure-
ment activities. Debarment and sus-
pension of Federal procurement con-
tractors and subcontractors under
Federal Procurement contracts are
covered by the Federal AcquIsition
Regulation (PAR), 48 CFR Subpart
9.4.

(Authority: E.G. 12549; 20 US C 3474)

9 65.115 Policy.

(a) In order to Protect the public in-
terest, it is the policy of the Federal
Government to conduct business only
with responsible nelsons. Debarment
and suspension are discretionary ac-
tions that, taken in accordance with
Executive Order 12549 and these regu-
lations, are appropriate means to im-
plement this policy.

(13) Debarment and suspension are
serious actions which shall be used
only In the public interest and for the
Federal Government's protection and
not for purposes of punishment. Agen
cies may impoae debarment or suspen-
sion for the causes and in accordance
with tL.. procedures set for-Is iii these
regulations.

Wben more than one agency has
an interest In the proposed debarment
or snspenslon of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
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to estailish methods and procedures
for coordinatmg their debarment or
sus pe nsi o n act io

'Authority: £0 12549. 20 US.0 3424i

Subpart IIEffect of Adion

85.20 Debarmen t or suspension.

(a) Pnniary covered transactions.
Except to the extent prohibited by law
and subject to 85.201. Treatment of
Title IV, HEA participation, persons
who are debarred or suspended shall
be excluded from primary covered
tran.sactions as either participants or
principals throughout the executive
branch of the Federal Government fcr
the period of their debarment. or sus-
pension. Accordingly. ED shall not
enter into primary covered transac.
Lions with such debarred or suspended
persons during such period, except as
permitted pursuant to j 85.215.

(b) Lower lwr covered transactions
Except to the extent prohibited by law
and subject to 85.210, Treatment of
Tale IV, HEA participation, persons
who have been debarred or suspended
shall be excluded (rem participating as
either participants or principals in all
lower tier covered transaction (sce

85.110(a)(1 ail)) for the period of
their debarment or suspension. Such
persons shall also be excluded from all
contracts to provide federally-required
audit services regardless of contract
amount.

(c) Exceplions. Debarrnern. or sus-
pen.shgt does not affect a cerson's eli-
gibility for:

(1) Statutory entitlements or manda .
tory awards (but not subUer awards
thereunder winch are not themselves
manastory). Including deposited funds
Insured by D4. Federal Government;

(2) Direct awards to foreign govern-
ments or public interntitional organi
zations, or transactio with foreign
governments or foreign governmental
entitles. public mternational organiza
Lions, foreign government owned (In
whole or In part) or controlled entl
ties, and entities consisting wholly or
partially of foreign governments or
foreir:n governmental entities;

(3) Bei efits to an individual as a per
sonal entitlement without regard to
the Individual's present responsibility

6
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(but benefits received In an Individ-
ual's business capacity are not. except-
ed);

(4) Federal employment;
(5) Transactions pursuant to nation-

al or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations:
and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.
(Authority: &O. 12549, 20 U S C. 1082(400)
and (h)(1). 1094(041)(D). 3474)

153 FR 19191 and 10204. May 26. 1988. u
amended at 53 FR 1912. May 26. 19a81

if 85.201 Treatment of Title IV, HEA par-
ticipation.

(aX1.) The debarment of an educa-
tional institution under &O. 12549
pursuant to procedures that comply
with 5 U.S.C. 654-657 (formal adjudi-
cation requirements under the Admin-
istrative Procedures Act) terminates
the institution's eligibility to partici-
pate in any student financial assist-
ance program authorized by Title IV
of the Higher Education Act of 1965.
as amended, for the duration of the
debarment.

(2X1) The suspension of an educa-
tional institution under E.O. 12549
pursuant to procedpres that comply
with 5 654-657 suspends the In-
stitution's eligibility to participate in
any student financial assistance pro-
gram authorized by Title IV of the
Higher Education Act of 1985, as
amended.

(II) The suspension of Title IV as
bility lasts for a period of 80 days, be-
ginning on the date of the suspending
official's decision, except that. It. may
last longer if the institution and the
Secretavy agree to an extension or if
the Se( retary initiates a limitation or
termiration proceeding against the in-
stitution under 34 CFR Part 888. Sub-
part G. prior to the 80th day.

(bill) Except as provided In para-
graph ia) of this section. the debar-
ment, suspension, proposed debar-
ment. or proposed suspension of an
educational institution or lender under

O. 12549 does not affect the eligibil-
ity of the institution or lender to par
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ticipate in any student financial assist-
ance program authorized by Title IV
of the Higher Education Act of 1905,
as amended.

(2)(i) The Secretary initiates a de-
barnient or suspemilon proceeding
under 85.310 or 485.414. respectively,
against an educational institution that
is suspended or debarred undcr E.O.
12549 by ED or another Federal
agency if the procedures used did not
comply with 5 U.S.C. 554.557.

(II) The Secretary conducts an aucht
or program review of any lender that
Is debarred or suspended by ED or an-
other Federal agency, to determine
whether grounds exist for the initi-
ation of a five, limitation, suspension,
or termination action against the
lender under 3f. CFR Part 688, Sub-
part G.
(Authority: EO 12549: 20 U.S C. 1082(aal)
and (hX1). !anim(l x13). 3424)
(53 Flt 19192, May 26, 19991

d 65.205 Indigible person*.
Persons who are ineligible, as de-

fined in 6 85.105(D, are excluded in ac-
cordance with the applicable statuto-
ry, executive order, or regulatory au-
thority.
(Authority. EQ 12549, 20 U. C. 3474)

85.210 Voluntary exclusion.
Persons who accept voluntary exclu-

sions under 85.315 are excluded in
accordance with the terms of thelr set-
tlements. ED shall, and participants
may, contact the original action
agency to ascertain the extent of the
exclusion.

4 Authority. Et) :2549. '20 U 8 C 3474)

9 NS 215 Exception provision.
Ell may grant an exception permit-

ting a debarred, suspended, or volun-
tarily excluded person to participate
in a particular covered transaction
upon a wrItten determination by the
agency head or an autho.-rzed designee
stating the ruason(s) for deviating
from the Presidential policy estab-
lished by Executive Order 12549 and
S 85.200 of this rule However, In ac-
cordance with the President's stated
intention in the Executive Order, ex-
ceptions bhall be granted only Infre-

§35.225

quently. Exception: shall be reported
in accordance with 85.505(a).

(Authority: E.O. 12549, 20 U S C 3470

85.220 Continutdion of covered transac-
tions.

(a) Notwithstanding tile debarment,
suspension, determination of ineligibil-
ity, or voluntary exclusion of any
person by an agency, agencies and Par-
ticipants may continue covered trans-
actions in existence at the time the
person was debarred, suspended, de-
clared ineligible, or voluntarily ex-
cluded. A decision N to the type of
termination action. If any, to be taken
should be made only after thorough
review to ensure the propriety oi the
proposed action.

(b) Except as provided in f 85.201.
Treatment of Title IV, HEA participa-
tion. id 85.216, Exception provision,
the Secretary shall nob and partici-
pants shall not, renew or extend cov-
ered transactions (other than no-cost

extens:nns) with uny person who
ls debarred. suspended, Ineligible or
voluntary excluded.

(Authority: E.O. 12549: 20 U S C. 1082(aX1)
and (h)(1). 1094(cX1XD). 3474)

153 FR 19191 and 19204. May 26. 1988. as
amended at 53 FR 19192. May 26. 19881

6 85.225 Failure to adhere to restrictions.

Except as permitted under S 85.215
or b 85.220 of these regulations. a Par-
ticipant shall not knowingly do busi-
ne.ss under a covered transactlon with
a person who is debarred or suspend-
ed, or with a person who is ineligible
for or voluntarily excluded from that
coveted transaction. Violation of this
restriction may result in disallowance
of costs, annulment. or terniination of
award, issuance of a stop work order,
debarment or suspension. or other
remedies, as appropriate A participant
may rely upon the certification of a
proste.:etive participant in a lower tier
covered transaction that IL and Its
principals are not debarred. suspend-
ed. ineligible, or voluntarily excluded
from the covered transaction (see Ap-
pewits B), unless it knows that. the
certification is erroneous An agency
has the burden of proof that. such par-
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ticipant did knowingly do business
with such a person.
(Authority EO 2549. 20 us C. 3474)

.Subpart CDebannent

ti 85.300 Genersd.

The debarring official may debar a
person for any of the causes in
§ 85 305, using procedures established
in I§85.310 through 85.314. The exist-
ence of a cause for debarment, howev-
er, does not necessarily require that
the person be debarred; the serious-
ness of the person's acts or omissions
and any mitigating factors shall be
considered in making any debarment
decision
I Authority EO 12549. 20 U S.0 3474)

853(15 Causes for debarment.

Debarment may be imposed in ac-
cordance with the provisions of

I 85.300 through 85 314 for:
(a) Conviction of or civil judgment.

for:
(1) Commission of fraud or a crimi

nal offense m connection with obtain.
Ing, attempting to obtain, or perform-
ing a pubhc or private agreement or
transaction.

(2) Violation of Federal or State
antitrust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement.
theft. forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property.
making false claims. or obstruction of
justice; or

(4) Commission of any oth offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present rtsponsi .
bility of a pemon.

(b) Violation of the terms of a pubite
agreement or transaction so serious as
to affect the integrity of an agency
program, such as

(1 willful failure to perform in Ec-
eurdal. c with the terms of one or
more public agreements or transa(
twos,

(2) A history of failure to perform or
of unsatisfat tory performance of one
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or more public agreements or transac-
tions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:
(1) A nonprocurement debarment by

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency 'taken
pursuant to 48 CFR Subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended. Ineligible, or vol-
untarily excluded person, in connec-
tion with a covered transaction, except
as permitted in S 85.215 or 85.220;

(3) Failure to pay a single substan-
tial debt, or a number of outstanding
debts (including disallowed costs and
overpayments. but not including sums
owed the Federal Government under
the Internal Revenue' Code) owed to
any Federal agency or instrumentali-
ty, provided the debt is uncontested by
the debtor or, If contested, provided
that the debtor's legal and administra-
tive remedies have been exhausted;

(4) Violation of a material provision
of a voluntary exclusion agreement
entered into under § 85.315 or of any
settlement of a debarment or suspen-
sion action

(5) Violation of any requirement of
Subpart F of this part, relating to pro-
viding a drug-free workplace, as set
forth in § 85.815 of tins part.

(d) Any other cause of so serious or
compelling a nature that it affects the
present responsibilay of a person
(Authority: E 0 12549, 20 U S C 3474)

153 FR 19191 and 19201 May 28, 1988, as
am-tided at 54 FR. 4950 and 4960. Jan 31.
19891

le 85.310 Procedures.

ED shall process debarment actions
ELS informally as practicable, consistent
with the principles of fundamental
fairness. using the procedures in
§§ 85 311 through 85 319

(Authority E 0 12549. 20 U S C 34'14)

985.3II investigation and referral.

Information concerning the exist-
ence of a euuse for ebarment from
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any source shall be promptly reported,
investigated, and referred, when ap-
propriate, to the debarring official for
consideration. After consideration, the
debarring official may Issue a notice of
proposed debarment.

(Authority: E 0 12549, 20 U S C 3474)

6 85.312 Notice of proposed debarment.

A debarment proceeding shall be ini-
tiated by notice to the respondent ad-
vising:

(a) That debarment is being conski-
ered;

(b) Of the reasons for the proposed
debarment In terms sufficient to put
the respondent on notice of the con-
duct or transaction(s) upon which it ts
based;

(c) Of the cause(s) relied upon under
85.305 for proposing debarment;
(d) Of the provisions of I 95.311

through 85.314, and any other ED
procedures, if applicable, governing
debarment decisionmaking; and

(e) Of the potential effect of a ele-
barment.

(Authority E 0 12540, 20 U S C. 34'14)

6 85 313 Opportunity to contest propoacd
debarment.

(a) SubmI431011 in opposthon.
Within 30 days after receipt oi the
notice of proposed debarment, the re .
spondent may submit, in person, in
writing, or through a renresentative,
information and argument in opposi-
tion to the proposed debarment.

(b) Additional proceedings Cal LO dis-
puted inalenal facts (1) In actions not
based upon a conviction civil judg-
ment, if the debarring uicial finds
that the resp. lent's submission in
opposition raises a genuine dispute
over facts material to the proposed de.
barment, respundenns) shall be af.
forded an opportunity to appear with
a representative, submit documentary
evidence. present witnesses, and con.
front any witness the agency presents.

(2) A camel-Med record of any addi.
tional proceedings shall be made avail-
able at cost to the respondent, upon
request, unless the respondent and the
agency, by mutual agreement, waive
the requirement for a transcript.
(Authority E 0 12549, 20 U S C 3474)

§ 85.314

83.311 Debarring official's dechdon.

(a) No addthonal proceedings neces-
sary. In actions based upon a convic-
tion or civil judgment, or in which
there is no genuine dispute over mate-
rial facts, the debarring official shall
make a decision on the basis of all the
information in the administrative
record, including any submission made
by the respondent. The decision shall
be made within 45 days after receipt
of any information and argument sub-
mitted by the respondent, unless the
debarring official extends this period
for good cause.

(b) AddWonal proceedings neces-
sary,. (1) In actions In which additional
proceedings are necessary to dEter-
mine disputed material facts, written
findings of fact shall be prepared. The
debarring official shall base the deci-
sion on the facts as found, together
with any information and argument
submitted by the respondent and any
other information in the administra-
tive record.

(2) The debarring official may refer
disputed material facts to another of-
ficial for findings of Net. The debar-
ring official may reject any such find-
ings, in whole or in part, only after
specifically determining them to be ar-
bitrary and capricious or clearly erro-
neous.

(3) The debarthig official's decision
be made after the conclusion of

the proceedings with respect to disput-
ed facts.

(c) (1) Standard of proof. In any de-
barment action, the cause for debar-
ment must be established by a prepon-
derance of the evidence. WherE the
proposed debarment is based upon a
conviction or civil judgment. the
standard shell be decmed to have been
met.

(2) 13,:,den of proof. The burden of
proof is on the agency proposing de-
barment.

(d) Noitee of debarnng official's de-
cision. (1) If the debarring official de-
cides to impose debarment, the re-
ibpondent shall be given prompt notice:

(I) Referring to the notice of pro-
posed debarment;

(II) Specifying the reasons for debar-
ment;
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(tlI) Stating the period of debarment.
including ef fective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throwfliout the executive branch of
the P's deral Government unless an
agency head or an authorized designee
makes the determination referred to
in 185.215 or the debarment or sus-
pension Is against

(A) An educational institution under
procedures that do not meet the re-
quirements of 85.201(a); or

(B) A lender participating in the
Title IV. Part B. REA program.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to Impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.
(Authority. E O 12549. 20 U.S C. 1082(au
and (ha 1 ), tomcat HD). 3474)

153 PR 191111 and 19204. May 28, 1988. as
amended at 53 FR 19192. May 28, 19881

8 85315 Settlement and voluntary exclu-
sion.

(a) When in the best interest of the
Government, ED may. at any time.
settle a debarment or suspension
action.

(b) If a participant and the agency
agree to a voluntary exclusion of the
participant such voluntary exclusion
shall be entered on the Nonprocure-
ment List (see Subpart E).
Authority. E 0. 12549. 20 U S C 34741

0 85.314 Procedures fur Title IV, HE?. de-
barments.

(a)( ) If the Secretary debars an
educational institution under E.O.
1 2549, the Secretary uses the follow-
ing procedures in connection with the
debarment to ensure that the debar-
ment also precludes participation
under Title IV of the Higher Educa-
tion Act of 1985. as amended:

(I) The procedures in 1 85.312. Notice
of proposed debarment, and

85 314(d), Notice of debarring offi
c I al's decision.

(II) Instead of the procedures in
1 85 313 and 1 85 .114(a)-(c), the proce
dures in 34 CFR Part 668. Subpart G

34 cm Subtitle A Editko)

(2) An administrative law judge shall
act as the debarring official for pro-
ceeding under this section.

(b) On appeal from a decision debar-
ring an educational institution, the
Secretary Issues a final decision after
all parties have filed their written ma-
terials with the Secretary.

(c) In such a proceeding, In addition
to the findings and conclusions re-
quired by 34 CFR Part 1368, Subpart- 0,
the debarring official, and, on appeal.
the Secretary, determine whether
there exist sufficient grounds for de-
barment as set forth in I 85.305.
(Authority: E 0. 12549; 10 U.S C. 10112(aX 1)
and (hal), 1094(c)(1)(13). 34741

153 FR 19192. May 28.19881

85.320 Perio4 of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s). If a suspension precedes
a debarment. the suspension period
shall be considered in determining the
debarment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of ilubpart F of this part
generally sheu:d not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment tor
violation of the requirements of Sub-
part F of this part (see I 85.305(c)(5)).
the period of debarment shall not
exceed five years.

(b) The debarring official may
extend an existing debarment for an
additional period, if that official deter-
mines that an extension is necessary
to prot,-ct the public interest. Howev-
er, a debarment may not be extended
solely on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures
of II 85.311 through 85.314 shall be
followed to extend the debarment.

(c) The respondr-tt may request the
debarring official to reverse the debar-
ment decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported by
documentation. The debarring official
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may grant such a request for reasons
including, but not limited to:

(I) Newly discovered material evi-
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change In ownership or
management:

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.
(Authority: £ 0. 12549; 20 U.S C. 3474)
153 FR 19191 and 19204. May 28. 1988, as
amended at 54 FR 4950 and 4980. Jan 31.
19891

85.325 Scope of debarment.
(a) Scope in general. (1) Debarment

of a person under these regulations
constitutes debarment of all its divi-
sions and other organizational ele-
ments from all covered transactions,
unless the debarment decision is limit-
ed by Its terms to one or more specifi-
cally identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action "nay in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment andan opportunity to respond (see
II 85.311 through 85.314 ).

(b) Iniptanig conduct. For purposes
of determining the scope of debar-
ment, conduct may be imputed as fol-
lows:

(1) Conduct imputed to participant.
The fraudulent, criminal or other seri-
ously improper conduct of any officer,
director, shareholder, partner, employ-ee, or other individual associated with
a participant may be imputed to the
participant when the conduct occurredin connection with the individual's
performance of duties for or on behalf
of the participant, or with the partici-
pant's knowledge, approval, or acquies-
cence. The participant's acceptance of
the benefits derived front the conduct
shall be evidence of such knowledge.
approval, or acquiescence.

(2) Conduct imputed to indivaduals
associated wath participant The
fraudulent, criminal, or other serious-
ly immoper conduct of a participant
may be imputed I o any officer. three-
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tor, shareholder, partner, employee, or
other individual associated with the
participant who participated in, knew
of, or had reason to know of the par-
ticipant's conduct.

(3) Conduct of one ;lathe:pant im-
puted to other participants in a joint
venture. The fraudulent, criminal, or
other seriously improper conduct of
one participant in a joint venture.
grant pursuant to a joint application,
or similar arrangement may be imput-
ed to other participants if the conduct
occurn.d for or on behalf of the joint
venture, grant pursuant to a joint ap-
plication, oi similar arrangement maY
be imputed to other participants if the
conduct occurred for or on behalf of
the joint venture, grant pursuant to a
joint application, or similar arrange-
ment or with the knowledge, approval,
or acquiescence of these participants.
Acceptance of the benefits derived
from the conduct shall be evidence of
such knowledge, approval, or acquies-
cence.

(Authority: EX). 12599; 20 U S.0 3474)

Subpart DSuipension
85.400 General.

(a) The suspending official may sus-
pend a person for any of the causes in

85.405 using procedures established
in H 85.410 through 86.413.

(b) Suspension is a serious action to
be imposed only when:

(1) There exists adequate evidence
of one or more of the causes set out in
5 85.405, and

(2) Immediate action is necessary to
protect the public interest.

(c) In assessing the adequacy of the
evidence, the agency should consider
how much information is available,
how credible it is given the circum-
stances, whether or not Important al-
legations are corroborated, and what
inferences can reasonably be drawn as
a result. This assessment should in-
clude an examination of basic docu-ments such as grants, cooperative
agreements, loan authorizations, andcontracts.

(Authority: £.0, 12549. 20 U S C. 3474)
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ii 55 405 Causes fur suspension.

(a) Suspension may be imposed in
accordance with the provisions (.:
11 85.400 through 85.413 upon ade
quate evidence:

(1) To suspect the commission of
offense listed in 1 85.305(a): or

(2) That a cause for debarment
unoer 85.305 'nay exist.

(b) Indictment shall constitute ade-
quate evidence for purposes of swim.
sicia actions.

(Auti.ority. EO 12549. 20 U.S.C. 3474)

1185.4Ie Procedures.

(a) Investigation and referral. Infor-
mation concerning the existence of a
cause for suspension from any source
shall be promptly reported, investigat-
ed, and referred, when appropriate, to
the suspending official for consider-
atioa. After consideration, the sus-
pending official may issue a notice of
SusPension

(b) Decisioninaking Process. ED
sha!1 process suspension actions al in-
formally as practicable, consistent
with principles of fundamental fail -
nes.% using the procedures in 11 85.411
through 85.413.

(Authority E 0 12549: 20 U SC. 3474)

It 55.411 Notice of suspension.

When a respondent Is suspended.
notice shall immediately be given:

(a, That suspension has been im-
posed:

Oa) That the suspension is based on
an indictment, conviction, or other
adequate eviden,ce that the respondent
has committed irregularities seriously
reflecting on the propriety of further
Federal Government dealings with the
respondent;

(c) Describing any such irregularities
In terms sufficient to put the respond-
ent on notice without disclosing the
Federal Government's evidence:

id) Of the catese(s) relied upon under
1 85,405 for imposing suspension,

(e) That the suspension Is for a tem-
porary period pending the completion
of sn investigation or ensuing legal,
debarment. or Program Fraud Civil
Remedies Act proceedings:

(fi Of the provisions of 11 85.411
through 85 413 and any other ED pro
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cedures. if applicable, governing sus-
pension decisionmaking: and

(g) Of the effect of the susnension.
(Authority: E.() 12549; 20 U.S C. 3474,

1105.412 Opportunity to contest suspen-
sion.

(a) Submission in opposition.
Within 30 days after receipt of the
notice of suspension, the respondent
may submit, in person, in writing, or
through a representative, inlormation
and ariniment in opposition to the sus-
pension.

(b; Additional proceedings as to siss-
puted material facts. (1) lt the sus-
pending official finds that the re-
spondent's submission in opposition
raises genuine dispute over facts ma
terisl to the suspension, respondenL(L,
shall be afforded an opportunity to
appear with a representative, submit
documentary evidence, present wit-
nesses, and confront any witness the
agency presents, unless:

(i) The action is based on an indict-
ment, conviction or civil judgment, or

(H) A determination is made, on the
basis of Department of Justice advice,
that the substantial interests of the
Federal Government in pending or
contemplated legal proceedings based
on the same facts as the suspension
would be prejudiced.

(2) A transcribed record of any add:
tional proceedings shall be prepared
and made available at cost to the re-
spondent, upon request, uniesa the re .
spondent and the agency, by mutual
agreement, waive the requirement for
a transcript.
(Authority: E.O. 12549; 20 U S C 3474)

85.413 Suspending official's decision,

The st1Spending official may modify
or terminate the suspension (for ex-
ample, see 1 85.320(c) for reasons for
reducing the period or scope of debar-
ment) or may leave it in force. Howev-
er, a decision to modify or terminate
the suspension shall be without preju-
dice to the subsequent imposition of
suspension by any other agency or de-
barment by any agency. The decision
shall be rendered in accordance with
the following provisions
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1 No additional proetednigs neces
Sari.. In actions, based on an indict-
ment, conviction, or civil judgment., in
which there is no genuine dispute over
material facts; or in which additional
proceedings to determine disputed ma-
terial facts have been denied on the
basis of Department of Justice advice,
the suspending official shall make a
decision on the basis of all the infor-
mation In the administrative record,
including any submission made by the
respondent. The decision shall be
made within 95 days after receipt of
any information and argument sub-
mitted by the respondent, unless the
suspending official extends this period
for good cause.

(b) Additional proceedinys neces-
sary. (1) In actions in which additional
proceedings are necessary to deter-
mine disputed material facts, written
findings of fact shall be prepared. The
suspending official shall base the deci-
sion on the facts as found, together
with any information and argument
submitted by the respondent and any
other information in the administra-
tive record.

(2) The suspending official may
refer matters Involving disputed mate-
rial facts to another official for find-
ings of fact. The suspending official
may reject any such findings, in whole
or In part, only after specifically deter-
mining them to be arbitrary or capri-
cious or clearly erroneous.

(c) Notice of suspending official's de-
cision. Prompt written notice of the
suspending official's decision shall be
sent to the respondent.
(Authority. E.0 12549, 20 U S C. 3474)

85.414 Procedures for Title IV, IIEA stir-
pensions under EA). 12549.

(a) Title IV E 0. 12549 suspensions.
(1) If the Secretary suspends an edu-
cations( institution under E.O. 12549,
the Secretary uses the following pro-
cedures in connection with the strapen-
sion to ensure that the suspension also
precludes participation under Title IV
of the Higher Education Act of 1985,
as amended

(I) The procedures in 1 85 411, Notice
of suspension

(10 Instead of the procedures in
11 85.912, 85.913. and 85 415, the proce-
dures in 34 CFR Part 668, Subpart G.

5o
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( 2) An administrative law lUd0e shall
act as the suspending official for pro-
ceeding under this section

(3) In such a proceeding, in addition
Lo the findings and conclusions re-
quired by 34 CFR Part 668, Subpart G,
the suspending official, and, on
appeal, the Secretary, determine
whether there exist sufficient grounds
for suspension under E 0. 12599 as set
forth in 1 85.405.

(b) Continued assistance under Title
IV, HEA. The institution may continue
its participation in the Title IV pro-
grams until the procedures described
in paragraph (a) of this section, except
for those relating to appeals to the
Secretary, have been completed,
unless the Secraary takes an emer-
gency action under 34 CFR Part 688,
Subpart G.
(Anthority: E.O. 12549, 20 U S C 1082(aX1)
and (hul), 1094(0(18AL 3474)

153 FR 19193, May 26. 19861

I 85.415 Period of suspension.

(a) Suspension shall be for a tempo-
rary period pending the completion et
an investigation or ensuing legal, de-
barment, or Program Fraud Civil
Remedies Act proceedings, unless ter-
minated sooner by the suspending of-
fiMal or as provided in paragraph (b)
of this section.

(b) If legal or administrative pro-
ceedings are not initiated within 12
months after the date of the suspen-
sion notice, the suspension shall be
terminated unless an Assistant Attor-
ney General or United States Attor-
ney requests its extension in writing,
in which case it may he extended for
an additional six months. In no event
may a suspension extend beyond 18
months, unless such proceedings have
been initiated within that period.

(c) The suspending official shall
notify the Department of Justice of an
impending termination of a suspen-
sion, at least 30 day. before the 12-
month period expires, to give that De-
partment an opportunity to request an
extension.

(Authority E 0 12549. 20 U S (' 3474)
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D 85.420 Scope of suspension.
The scope of a suspension Is the

same as the scope of a debarment (see
I 85.325). except that the procedures
of 11 85.410 th ough 85.413 shall be
used in imposing a suspension.
(Authority: E O. 12549. 20 U S.C. 3474)

Subpart EResponsibilities of GSA,
ED and Participants

1 85.500 CSA responsibilities.
(a) In accordance with the OMB

guidelines, GSA shall compile, main-
tain, and distribute a list of all persons
who have been debarred, suspended.
or voluntarily excluded ty agencies
under Executive Order 11549 and
these regulations, and those who have
been determined to be ineligible.

(b) At a minimum, this list shall in-
dicate:

(1) The names and addresses oi all
debarred, suspended, ineligible, and
voluntarily excluded persons, in alpha-
betical order, with cross-references
when more than one name is involved
In a single action;

(2) The type of action;
(3) The cause for the action:
(4) The scope of the action;
(5) Any termination date for each

listing, and
(13) The agemy and name and tele-

phone number of the agency point of
contact for the action.
(Authority, E 0 12549. 20 U S.C. 3474)

0 85405 ED responsibilities.
(a) The agency shall provide GSA

with current information concerning
debarments, suspension, determina-
tions of ineligibility, and voluntary ex-
clusions it has taken. Until February
18, 1989, the agency shall also provide
GSA and OMB with information con-
cerning all transactions in which ED
has granted exceptions under 4 85.215
permitting participation by debarred,
suspended, or voluntarily excluded
persons.

(b) Unless an alternative schedule is
agreed to by GSA, the agency snail
advise GSA of the information set
forth In 485.5001b ) and of the excep-
tions granted under 485.215 within
five working days after taking such ac-
tions.
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(c) The agency shall direct inquiries
concerning listed persons to the
agency that took the action.

(d) ED officials shall check the Non-
procurement Llst before entering cov-
ered transactions 1.0 determine wheth-
er a participant in a primary transac-
tion is debarred, suspended, ineligible,
or voluntarily infcluded (Tel. 0).

(e) ED officials shall check the Non-
procurement List before approving
principals or lower tier participants
where agency approval of the princi-
pal or lower tier participant is re-
quired under the terms of the transac-
tion, to determine whether such prin-
cipals or participanta are debarred,
suspended, ineligible, or voluntarily
excluded.
(Authority: E.O. 12544, 20 U.8 C. 3470

1185.510 Participants' responsibilities.
(a) Certification by Participants in

primary covered transaction.s. Each
participant shall bubmit the certifica-
tion in Appendix A to this Part for It
and its princlpais at the time the par'
ticipant submits its proposal in con-
nection with a primary covered trans-
action, except that States need only
complete such certification as to their
principals. Participanta may decide
the method and frequency by which
they determine the eligibility of their
principals. In addition, each partici-
pant may, but is not required to, check
the Nonprocurement List for its prin-
cipals (Tel. 0). Adverse information on
the certification will not necessarily
result in denial of participation. How-
ever, the certification, and any addi-
tional Information pertaininc to the
certification submitted by the partici-
pant, shail be considered in the admin-
istration of covered transactions.

(b) Certification by participants in
lower tier covered transactions. (1)
Each participant shall require partici-
pants in tower tier covered transac-
tions to include the certification in Ap-
pendix B to this Part for it and its
principals in any proposal submitted
in counectiort with such lower tier cov-
ered transactions.

(2) A participant may rely upon the
certification of a prospective partici-
pant in a lower tier covered transac-
tion that it and its principtis are not
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debarred, suspended, ineligible, or vol-
untarily excluded from the co..ered
transaction by any Federal agency,
unless it knows that the certification
is erroneous. Participants may decide
the method and frequency by which
they determine the eligiblity of their
principals. In addition, a participant
May, but is not required to, check the
Nonprocurement List for its principals
and for participants (Tel. //).

(c) Changed circunista.tces regarding
certification. A participant shall pro-
vide immediate written notice to ED if
at any time the participant learns that
ita certification was erroneous when
submitted or has become erroneous by
reason of changed circumstances. Par-
ticipants in lower tier covered transac-
lions shall prow& the same updated
notice to the participant to which it
submitted its proposals.
(Authority: E.O. 12549, 20 U S C. 3474)

Subpart FDrug-Free Workplace
Requiresnents (Grants)

SOURCE 54 FR 4950 and 4980. Jan 31.
1989, unless otherwise noted

1 85.600 Purpose
(a) The purpose of this subpart is to

carry out the Drug-Free Workplace
Act of 1988 by requiring that

(1) A grantee, other than an individ-
ual. shall certify to the agency that it
will provide a drug-free workplace:

(2) A grantee who Is an individual
shall certify to the agency that, as a
condition of the grant, he or she will
not engage in the unlawful manufac-
ture, distribution, dispensing, posses-
sion or use of a controlled substance in
conducting ...ay activity with the
grant.

(b) Requirements implementing the
Drug-Free Workplace Act of 1988 for
contractors with the agency are found
at 48 CFR Subparts 9.4, 23.a, and 52.2.

85.6us Defimti sr.
(a) Except as amended in this sec-

tion, the definitions of I 85.105 apply
to this subpart.

(b) For purposes of this subpart
(1) "Conkrolied substance" means a

controlled substance in schedules I
through V of section 202 of the Coo-
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trolled Substances Act (21 U.S.C. 812),
and as further defined by regulation
at 21 CFR 1300A1 through 1300.15.

(2) "Conviction" means a finding of
guilt (including a plea of nolo conten-
dere) or imposition of sentence, or
both, by any Judicial body charged
with the responsibility to determine
violations of the Federal or State
criminal drug statutes;

(3) "Criminal drug statute" means a
Federal or non-Federal criminal stat-
ute involving the manufecture, distri-
bution, dispensing, use or possession of
any controlled substance;

(4) "Drug-free workplace" means a
site for the performance of work done
in connection with a specific grant at
which employees of the araince are
prohibited from engaging in the un-
lawful manufacture, distribution, dis-
pensing, possession or use of a con-
trolled substance;

(5) "Employee" means the employee
of a grantee directly engaged In the
performance of work pursuer* to the
provisions of the grant;

(8) "Federal agency" or "agency"
means any United States executive de-
partment, military department, gov-
ernment corporation, government con-
trolled corporation, any other estab-
lishment in the executive branch (In-
cluding the Executive Office of the
Presidenta or any independent regula-
tory agency;

(7) "Grant" means an award of fi-
nancial assistance, including a cooper-
ative agreement, in the form of
money, or property in lieu of money,
by a Federal agency directly to a
grantee. The term grant includes
block grant and entitlement grant pro-
grams, whether or not exempted from
coverage under the grants manage-
ment governmentwide regulation
("Uniform Administrative Require-
ments for Grants and Cooperative
Agreements to State and Local Gov-
ernments"). The term does not include
technical assistanze which provides
services instead of money, or other as-
sistance In the form of loans, loan
guarantees, interest subsidies, insur-
ance, or direct appropriations; or any
veterans' benefits to individuals, Lea
any benefit to veterans, their families,
or survivors by virtue of the service of
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a veteran in the Arnic:_i Forces of the
United States;

(8) "Grantee" means a person who
applies for or receives grant directly
fr on a Federal agency:

(g) "Individual" means a natural
person.

g 85 610 Coverage.

(a) This subpart applies to any
grantee of the agency.

(b) This subpart applies to any
grant, except where application of this
subpart would be inconsistent with the
international obligations of the United
States or the laws or regulations of a
foreign government.

(c) The provisions of Subparts A. B.
C, D and E of this part apply to mat-
ters covered by this subpart, except
where specifically modified by this
subpart. In the event of any conflict
between provisions of this subpart and
other provisions of this part, the pro-
visions of this subpart are deemed to
control with respect to the implemen-
tation of drug-free workplace require-
ments concerning grants.

II 85.615 Grounds for suspension of pay-
ments. suspension or termination of
grants. or suspension or debarment.

A grantee shall be deemed in viola-
tion of the requirements of this sub-
part if the agep^y head or his or her
of ficial desigr etermines, in writ-
ing. that

a) The grant . des made a false ccr-
t ificaiton under 1 85.630,

It) The grantee 1.:ss violated the cer-
tification by failing to carry out the
requiraments of subparagraphs
A ltap(g) of the certiflOtion for

grantees other than individuals (Alter-
nate I to Appendix C) or by falling to
carry out the requirements of the eel-
tification for grantees who are individ-
uals (Alternate II to Appendix C); or

(ci Such a number 01 employees of
the ;:rantee have been convicted of
Violations of criminal drug statutes for
violations occurring in the workplace
as to indicate that the grantee has
(ailed to make a good faith effort to
provide a drug-free workplace.

0 85 620 Effect of violation.
(a) In the evei.e of a violation of this

Subpart ItS provided In 85.615, and in

/4 j

34 CM SIAM. A (11-149 Edition);
accordance with applicable law, the
grantee shall be subject to one or
more of the following actions:

(1) Suspension of payments under
the grant;

(2) Suspension or termination of the
grant; and

(3) Suspension or debarment of the
grantee under the provisions of this
part.

(b) UPon Issuance of any final deci-
sion under this part requiring debar-
ment of grantee, the debarred grant-
ee shall be ineligible for award of any
grant from any Federal agency for a
period specified in the decision, not to
exceed five years (see 85.3 20(a)(2) of
this part).

I 85.625 Exception provision.

The agency head may waive with re-
spect to a particular grant, in writing,
a suspension of payments under a
grant, suspension or termination of a
grant, or suspension or debarment of a
grantee if the agency head determines
that. such a waiver would be in the
public interest. This exception author-
ity cannot be delegated to any other
official.

0 85.690 Grantees' responsibilities.

(a) As a prior condit:on of being
awarded a grant, each grantee shall
make the appropriate certification to
the agency, as provided in Appendix C
to this part.

(b) Except as provided in this para-
graph, a grantee shall make the re-
quired certification fc-r each ;rant. A
grantee that is a State may elect to
submit an annual certification to each
Federal agency from which IL obtains
grants in lien of certifications far each
grant during the year covered by the
certification.

(c) Grantees are not required to pro-
vide a certification in order to contin-
ue receiving funds under a grant
awarded before the effective date of
this subpart Or Under a nO cost thne
extenSion Of any grant.
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APPENDIX A To PART 85CERTtricA-
TION REGARDING DEBARMENT, SUS-
PENSION, AHD OTHER RXSPoNSIIHIL-
ITY MATTERSPRIMARY Col/II:RED
TRANSACTIONS

hutructions for Ceritficallon
I. By signing and submitting this propos-

al. the prospective primary participant is
providing the artification set out below.

2. The inability of a person to provide the
certification required below will noL nem-
tartly result In denial of participation in this
covered transaction. The prospective partici-
pant shall submit an explanation of why It
cannot provide the certification set out
below. The cc:WM-Won or explanation will
be considered In a nnection with the depart-
ment or agency's determination whether to
enter into this transaction. However, (allure
of the paapective primary participant to
furnish a certification or an explanation
shall disqualify such person (rom par-Aetna-
Hon In this transaction.

3. The certification In this clause is a ma-
terial representation of fact upon which re-
liance was placed when the department or
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary partiapant knowingly ren-
dered an erroneous certification. in addition
to other remedies available to the Federal
Government. the department or agency
may terminate this transaction for cause of
default

4 The prospective primary participant
shall privide inumdiate waren noth e to
the department or agency to whom this pro-
posal is submitted If at any time the Pro
speettee primary participant learns that its
certification wits el runcous when submitted
or has become erroneous by reason of
changed circumstances

6. The terms wilered transaction." "de
barred." ' suspended." Ineligible." "lower
tier covered a ansaetitm." participant."
"person." -prudicry covered transactitm."
"principal," and 'voluntarily es
eluded," as used in this el.cu..e. have Me
meanings sel out Iti the 1)efinillons and
Coverage sections of the rules linplementmg
F:xecutive Order 12540 Yon may contact
tile department of agency to which this pro
posal is being submitted for SAsIslallee ii ub
Mining a copy of hiuse regulations

6 The pi ospectlide primary mirticip.int
agrees by submitting this proposal
should the propowil -Ilse rill
entered Imo it nut koini, 'ugly cult
into any lower tier envemi transsetion with
a person Who is debarred, suspended, de
dared ineligible. tle excluded
from psi licipat n.m tn this covered tc cow('
lion, unless autlioriz...11 by the depaltnitilt
Or agency emit, ring 1111t1 lids transit( lion

Pt. $5, App. A

7. The prospective primary participant
further agrees by submitting this proposal
that It will include the clause titled "Cain
cation Regarding Debarment. Suspension,
Ineligibility and Voluntary Exclusion
Lower Tier Covered Transaction," provided
by the department or agency entering into
this covered transaction, without modifica-
tion, In all lower tier covered transactions
and in all solicitations for iuwer tier covered
transacUons.

8. A participant in a covered transaction
may rely upon a certification of a prospec-
tive piellelpinl. In a lower tier covered
transaction that IL Is not debarred. suspend-
ed. Ineligible, or voluntarily excluded from
the covered trantaction. unless IL knows
that the certification Ls erroneous A partici-
pant may decide the method and frequency
by which it determines the eligibility of Its
Principals. Each participant may. but is not
irTert eire)d. to. check the Nonprocurement List

9. Nothing contained In the foregoing
shall be construed to require establishment
of a system of records in order to render In
good faith the certification required by this
clause The knowledge and irdormation ot a
participant is not requIred to exceed that
which Is normally possessed by a prudent
person in the ordinary course of busineu
dealings.

10 Except for transactions authorized
under paragraph 6 of these instructions. If a
participant in a covered transaction know-
ingly enters Into a lower tier covered trans-
action with a person who Is suspended. de-
barred. Ineligible, or voluntarily excluded
from participation In this transaction. In ad-
dition to other remedies available to the
Federal Government, the department Or
agency may terminate Lids transaction (or
Cause or default.

Certification Regarding Debarment. Suspen-
51011, and Other Responsibility Matters
Pnmary Covered Transactions
I) The prospective primary participant

certihes to the best of its knowledge and
belief. that IL and its principals.

(a) Are nut presently debarred. suspended,
proposed fur debarment. &clan d ineligible,
or voluntarily excluded from covered trans-
actions by any Federal department or
agency.

(hi !lave not within a three year Period
preceding this proposal been convfrted of or
ii.of a c tvil Judgment rendered agrinst them
for c ummission of fraud or a criminal of.
ft itS, lii c unnect ion with obtaining. attempt-
ing to 111/i Sill, or performing a public (Feder-
al. StAle of local) transaction or contract
under a public transactiun. violation of Fed-
eral or State antitrust statutes or cOrntn1S.
stun of min Lidellient, theft, forgery. brib
ry, fa.sification or destruction of records.
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in-king false statements. Jr receiving stuhat
propertl.

tea Are nut presently indicted for or other
she 4-manually or civilly charged by a gov
erittuental entity (Federal. State or local)
slab c nutnissiun of anY of the offenses enu-
merated in paragraph 41 als) of this milli-
cal iun. and

till Hate not within a three-year periud
preetafmg this applitation/proposal had one
ur more nubile transactiuns (Federal, State
or Icsil terminated for cause or default

12) Where the prospective primary partici-
pant Is unable to certify to any of the Slate
menu in this certification. such prnspective
participant shall attach an explanation to
tills pruposal

AFFERoIR B TO PART 85CERTIFICA-
TION REGARDING DEBARMENT, SUS-
PENSION. IerEi IGIBILTY AND VOLUN-
TARY EXCLIJSIONLowat TIER Cov-
ERED TRANSACTIONS

Instructions for Certification
I. Hy signing ud submitting this propos-

al. the prospective lower tier participant is
pruviding the certilical ion aet out below,

2 The certification in this clause Ls a ma-
terial representation of fact upon which re-
liance. V.2.4 placed when this transaction was
entered into If it is later determined that
the pr. apectue lower tier participant know-
ingly rehdered an erroneous certification. In
addition to other remedies available to the
Federal Onternment. the department ur
agency anti %inch this transaction originat
ud IneY pursio at ailable remedies, including
suspension and/ur debarment.

3 The prospi ctive loser tier participant
ahall prutide immediate aritten notice to
the persun to winch this proposal is submit
I. d If al anY time the prospective lower tier
participant learns that ita certification was
erruneous when submitted ur has become
erroneous by reason of changed ammo
stances

4 The terms covered transaction." "de-
barred," suspended:* ineligible," "lower
ii. r cot I red t ransactiun," "participant.-
pi Nun.' -primary covered transaction "

"prGimsal." Lad "voluntarily ex
I hided:* as used an this clause, have the
lotatungs set out in the Definitions and
Cut (sage sucituns of rules implementing Ent
enutive Order 12549 Yun may contact Ho-
wson to wind, this pruposal is aubnnitt
for assistance in obtaining a copy of those
Ft gulations

5 Tin. itt,2.11t the lower tier participant
agrees by sillininting this proposal that.
should the proposed cove-red transaction tie
uttered into it shall nut knowingly cult

into any lostr tier t orrered transaction with
a purani alio is debarred, suspended lb
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dared ineligible, or voluntarily excluded
from participation In this covered transae.
lion, unless authorized by the department
or agency with which thta transaction origi-
nated.

6. The prospective lower tier participant
further agrees by submitting this proposal
that it will Include this clause titled "Certi-
fication Regarding Debit ent, Suspenaion.
Ineligibility and Voluntary Exclusion
Lower Tier Covered Transactian." without
modification. In all lower tier covered trans-
actions and in all solicitations for lower tier
covered transactions.

7 A participant in a covered transactiost
linty rely upon a certification of a prospec-
tive participant in a lower tier covered
transaction that it is not debarred. suspend-
ed. Ineligible, or voluntarily excluded from
the covered transaction, unless it knows
that the certification is erroneous. A partici-
pant may decide the method and frequency
by which it determines the eligibility of its
principals, Each participant 'nay. but Ls not
required to, cheek the Nonproeurement List
(Tel. I ).

8. Nothing contained in the foregoing
shall be construed to require establishment
of a system of recards ln order to render in
good faith the certification required by this
clause. The knowledge and Information of a
participant is not required to ex :Ted that
which is normally possessed by a prudent
person in the ordinary course of business
dealings.

9. Except for transactions authorized
under paragraph 5 of these instructions. If a
participant in a covered tranaaciion know-
ingly enters Into a lower tier covered trans.
action with person who is auspended. de-
barred. ineligible, or voluntarily excluded
from participation In this transaction. In ad-
dition to other remedies available to the
Federal Government, the department or
agencY with which this tranattetion originat-
ed may pursue available remedies. Including
suspension and/or debarment.

Certification Regarding Debarment. Sawn-
sum. ineligibility and Voluntary Exclu-
sionLower Tier Covered Transactions

(1) The prospective lower tier participant
certifies, by submission of this proposal.
that neither It nor its principals Is presently
debarred, suspended. propuaed for debar
went, declared ineligible. ur vuluntarlly ex-
cluded from participatum in this transac-
tion by any Federal department ur agency

Wnere the proapet live lower tler par-
ticipant is unable to t e rtify tu any of the
attetementa in this eertificatiun. such pro
speeteve partleipant &hal) attach an expiable,
Nun to tilts pcoPesal
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APPENDIX C to Palle 85 CERTIFICA-
TION REGARDING Diutin Puha. WORK-
PLACE REQUIREMENTS

histroandis far Cell 1.1 nut tun

RI signing and/or submittiag this appli
cation or grant agreement, tile grantee Is
providing the certificatiun set out bake/.

2. Tt ceitificatiun set out below is a ma-
teiah of fact upon which re-
liance was placed when the agency deter-
mined to award tile grant if it is later de-
termined that the grantee knuwingly ren-
dered a false certification, or otherwise vie.-
tales the require ments of the Drug-Free
Workplace Act, the agcney. in addition to
any other remedtes availabh to the Federal
Government. may take A( IWO authurized
under the Drug Free Winkpiai i Act

3. For grantees oilier titan individuals. Al-
ternate 1 apphes

4. For grantees who are individuals. Alter-
nate 11 applies

Ce adieu ifrgurding Drug-Free
Workplin e Requirements

Alternate 1

A 'I he grantee certifies that it will pro-
vide* drug-free workplace by

(at Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensmg. ;e0NbcNbloll ur uae of a
controlled subNtalte t is prohibited in the
grantee*a wurkpl.orl and specifying the az-
Nona that will Ia. taken against employees
for violation of site It prohibition,

rtn Establishing a drug free awareness
program to inform i itipleiseea about

( I) The dangt Is of drug abuse in the
workplace.

(2) The grant...s policy ul maintaining a
drug free workplace,

(3) Any available drug comes, ling, reha-
bilitation. and employee reastslanee pro-
grams. and

(4) The penalties that may be imposed
upon employees for drug abuse violations
occurring In the workplace.

(c) Making It a ruquirement tit tt each em-
pleyee to be ellg.tged in the perfurtnam a. of
the grant be linen a copy of tne statemesa
[et/on. ii by paragraph (a).

Nutifying the employee in the state-
ment remitted by paragraph (a) that, as a
condition n: Aopluyinent under the grant.
the empluyee alit

(1 ) Abide by the terms of the statement,
and

(2) Notify the employer of any criminal
&lig statute elltivieFillit for a violation oc
curling In the workplace no later than five
days after such t mean lion.

tei Notifying tlie agency within ten days
after receiving malt e under subparagraph

Part 98

from an employee ur otherwise raceiv-
ing actual notice of such umvit nun.

(1) Taking une of the fu.luwIng actions,
within 30 days of receiving notice under sub-
paragraph (d)(2). with respect to any em-
ployee who is NO Collyiett-d

(I) Taking appropriate personnel action
against such an employee. up to and includ-
ing termination. or

(2) Requiring such empluyee to partici-
pate satisfactorily in a drug abuse- aaaistance
or rehabilitation program approved for such
purposes 'ay a Federal. State. or local
health, law en:orceineat, ur other appropri-
ate agency;

(g) Making a good faith effort to continue
to maintain a drug-free workplaer through
implementation of paragraphs (tt). (b). tea
(d), te) and (f)

B. The grantee shall inaert in the space
provides) below the bitc(s) feu the perform-
ance tac work done in eounection with the
specific grant.

Place of Perfonnant tStreet address,
city, county, state. ap code)

Alternate 11

The grantee certifies that, as a condition
of the grant, he or she will nut engage in
thr unlawful manufacture, distribution, dis-
penaing. possession or use of a controlled
substance in conducting ally Activity with
the grant.

I54 FR 4950 and 4960. Jan 31, 1E1891
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Records (19), (24), (31), (37), (44), (46-49), (61), (62), (73), (78), (101),
(102), (103), (105), (116), (142), (144), (169), (172)

Regression effect (139), (141)
Regular program (34-36), (73), (105), (112), (130-133), (132)
Reliability (75), (121), (138)
Replacement project (106-111)
Reporting requirements (125), (133), (147)
Representative sample (123), (136)

Salary costs (24), (169)
Sampling (129), (133), (134), (136), (139), (142), (148), (164)
School counselors (23)
School social workers (102)
Schoolwide (23), (37), (57-75), (86), (87), (143), (145), (145), (138-160)
Schoolwide project (67-75), (86), (87), (145), (146), (158-160,
Schoolwide project plan (68), (69), (74), (159)
Selection of schools (154)
Selection of students (62), (124)
Single Audit Act (42), (48)
Size, scope, and quality (35), (60), (67), (71)
Special education (36), (37), (64), (73), (113), (117)
Special State or local programs (172)
Spring-spring testing (128), (129)
Spring-to-spring (120), (124), (127)
State administration (15), (165), (167), (168)
State administration funds (15)
State minimum grant (3), (8), (9)
State per pupil ex -diture (1-2)
Statewide allocat! ds (4)
Student achievement (119), (120), (123), (127), (128),
Student program-improvement (136), (137), (149), (161),

(135), (138)
(162)

Student/instructional staff ratios (101-103)
Subgrants (1), (7), (45)

Substantial progress (33), (35), (74), (80), (113), (121), (149-157), (161),
(162), (163)

Substitute teaching (171)
Superviscry duties (169-171)
Supplement, not supplant (72) (99), (103-106), (111), (112), (114-116), (117)
Supplemental appropriation (14)
Suspension (45), (50), (170)
Sustained effects (120) , (128-131) , (135), (143) , (144) , (164)

'lstainea gains (129)

Technical assistance center (TAC) (140)
Teacher judgment (141)
Teachers (23-25), (29), (34-37), (59),

(102), (104), (105), (107-111), (

Technical assistance (39), (140), (164)
Technical standards (75), (135)
T-!melines (20), (21), (103), (152)
Training (23), (25), (29), (37), (69),

(172)

Travel and conference costs (28)
25 percent rule (54), (56), (57)

, (141)

(68), (69), (77), (84), (88), (101),
113), (115), (152), (167), (169), (170)
, (165), (169), (172)

(73), (77-81), (142), (169), t170),

177
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Uses of funds (23), (73), (105)

Validity (75), (121), (137), (139), (147)

Waiver (14), (15), (47), (99), (100)

Year-round services (23)
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