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Calendar No. 424

[ REPORT

101-227

101sT CONGRESS ] SENATE

Ist Session

CHILDREN’S TELEVISION ACT OF 1989

Novemezr 22 (legislative day, NovEMBER 6), 1989.—Ordered to be printed

Mr. HoLLNGS, from the Committee on Commerce, Science, and
Transportation, submitted the following

REPORT
together with

MINORITY VIEWS

{To accompany S. 1992]

The Committee on Commerce, Science, and Transportation,
having considered an original bill (S. 1992) to require the Federal
Communications Commission to ensure that broadcasters provide
children’s television programming that meets the educational and
informational needs of the child audience, and for other purpoces,
having considered the same, reports favorably thereon and recom-
mends that the bill do pass.

PurpOSE OF BILL

The objective of this legislation is to increase the amount of edu-
cational and informational broadcast television programming avail-
able to children and to protect children from overcommercializa-
tion of programming. To achieve those goals, this legislation: (1) es-
tablishes limits on the amount of time that can be devoted to com-
mercials during a children’s television program; (2) requires the
Federal Communicatione Commission (FCC) to consider at the time
of license renewal whether the licensee has provided programming
specificaily designed to meet the educational and informational
needs of pre-school and school-age children; and (3) requires the
FCC to complete a pending inquiry concerning program length
commercials and scrutinize more closely and more exeditiovsly
complaints about program length commercials.

39-010 (§)]




2

THE FCC AND CHILDREN’S TELEVISION

For the past 25 years, Federal policymakers have discussed the
obligations of television broadcasters to provide programming for
children. As far back as 1960, the FCC decided to include children
as one of the groups whose programming needs had to be met by
television broadcasters. See, Report and Statement of Policy Re:
Programming, 20 RR 1901 (1960). Over a decade later, in 1974, the
FCC instituted a “wide ranging inquiry into children’s program-
ming and advertising practices.” See, Children’s Television Report
and Policy Statement, 50 FCC 2d 1, (1974), (1974 Report] affirmed,
Action for Children’s Television v. FCC, 564 F.24 458 D.C. Cir.
1977) [ACT v. FCC]. The FCC received comments from more than
100,000 citizens. In addition, the FCC conducted three days of panel
discussions and three days of oral arguments involving a wide
range of interested parties. The 1974 Report rarrowad its focus to
two issues: limitations on commercial practices; and the need to
provide educational and informational programming,

Commercial Practices.—Based on the evidence received the FCC
concluded that: .

It is a matter of common understanding that, because of
their youch and inexperience, children are far more trust-
ing and vulnerable to commercial “pitches” than adults.
There is, in addition, evidence that children cannot distin-
guish conceptually between programming and advertising;
they do not understand that the purpose of a commercial
is to sell a product.

Id. at 11. See also, Report of the Surgeon General, Television and
Growing Up: The Impact of Televised Violence, Vol. IV at 469, 474
(1970). It was also recognized by the FCC that “[slince children
wach television long before they can read, television provides ad-
vertisers access to a younger and more impressionable age group
than can be reached through any other medium.” Id. at 11 citing
Capital Broadcasting Co. v. Mtchell, 333 F. Supp. 582, 584 (1971),
affd 405 U.S. (1972). In sum, the FCC concluded that “there is a
serious basis for concern ghout overcommercialization on programs
designed for children.” Id. at 12.

On the other hand, the FCC recognized that it could not com-
pletely ban advertising from children’s programming because that
would be both unfair and counter-productive to retrict a station’s
ability to finance programming for children. A complete ban on ad-
vertising could result in a severe reduction in the amount and
quality of children’s programming. In the alternative, the FCC
stated that the industry should separate more clearly programs
and any commercial messages and that certain practices, such as
host-selling and product tie-ins, should be eliminated. Jd. at 15-16.
The FCC also endorsed the industry’s voluntary commercial time
limits (no more than 12 minutes per hour during the week and 9.5
minutes on weekends). Id. at 12-1;3).

Programs Designed for Children.—There is no dispute that broad-
casters have an obligation to “serve all substantial and importang
groups in their communities.” Id. at 5. Not only did the FCC con-
clude that broadcasters’ obligation to serve the public interest in-
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cludes children, “but because of their immaturity and their special
needs children require programming designed specificallv for
them.” Id. The FCC went on to explain that:

Children, like adults, have a variety of different needs and
interests. Most children, however, lack the experience and
intellectual sophistication to enjoy or benefit from much of
the non-entertainment material iroadcast for adults. . ..
In this regard, educational and informational program-
ming for children is of particular importance. . . . the use
of television to further the educational and cultural devel-
opment of America’s ~hildren bears a direct relationship to
the licensee’s obligation under the Communications Act to
operate in the “public interest.”

Id. at 5. Thus, the FCC clearly found that broadcasters have a
“special obligation” to serve children as a ‘‘substantial and impor-
tant” comnunity group. Moreover, the FCC admonished broadcast-
ers that children’s programming should be aired throughout the
weekly schedule, not just on the weekends. Id. at 1. Although the
FCC did not adopt specific rules or regulations implementing its
conclusions, it ezpressly stated that it expected the industry to
take self-regulatcry steps. 1. addition, to monitor children’s pro-
gramming efforts, the FCC revised its renewal form to obtain infor-
mation on commercialization practices and programming designed
to serve children. The FCC also left the Dccket open so that it
could revisit these issues if necessary.

Thz FCC never has received any substantial or reliable evidence
that the rationale and facts underlying its 1974 Report are no
longer valid. On the contrary, five years later, the FCC, through a
Children’s Television Task Force, reviewed this largely voluntary
policy and found that while the commercial time limits were gener-
ally being obeyed, the programming guidelines were not. Children’s
Television Task Force Report, Docket 19142, Vol. IV, (1979) (Task
Force Report). The Task Force found that educational program-
ming has a very positive impact on the development of children,
particularly preschool children, “whose limited reading capacity re-
stricts the range of educational resources available to them.” See,
1984 Report, 96 FCC 2d at 674, n. 68, (Rivera dissent). The Task
Force also found that there was a “substantial unmet demand for
educational programs.” Id. at 668, n. 42 (Rivera dissent).

While the Task Force did find that the amount of children’s pro-
gramming had increased by less than one hour ﬁer week since the
guidelines were instituted, it also concluded that market forces
failed to work to ensure that television programming was respon-
sive to the needs and interests of children, because the ability of
the child audience to influence this advertiser-supported industry
was limited. Id. at Vol. 1, 29-35, 41-44, 76. As a result, it recom-
mended a series of options ranging from simply relying on noncom-
mercial television for children’s programming to adopting manda-
tory requirements.

The FCC received comments on the Task Force’s proposals, and
in 1984 issued a report, Children’s Television Programming and
Advertising Practices, 96 FCC 2d 634 (1984) [1984 R?IPort], Aff'd sub
nom. ACT v. FCC, 756 F.2d 889 (D.C. Cir. 1985). The FCC in its

-
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Report largely ignored the Task Force’s conclusions as well as
those of the 7974 Report. While the FCC argued that the thrust of
this report was to adhere to the general, voluntary obligations in
the 197} Report, it was generally viewed as substantially lessening
the FCC’s concern about children’s television programming. See,
“FCC Strikes the Flag on Children’s TV,” Broadcasting, Jan. 2,
1984 (“the Commission’s action constitutes a watering down of the
policy statement on children’s programming the Commission adopi-
ed in 1974”). The 198} Report concluded that broadcasters should
not have any specific programming requirements or be subject to
any advertising requirements. It only provided that broadcasters
had a “continuing duty . . . to examine the program needs of the
child part of the audience.” 96 FCC 2d at 656. In sum, the #CC ma-
Jority left children to fend for themselves in the open marketplace
o{‘ programming, in direct contradiction of the underlying ration-
ale,

Commissioner Rivera wrote a lengthy dissent in response to this
Report. He stated that the FCC’s decision not to reqtiire program-
ming specifically designed to meet the needs of children.

. . . ignores the substantial body of research confirming
the unique cha-acteristics of the child audience, the utility
of pr~gramming especially designed for children of differ-
ent ages, especially pre-schoolers, and the social benefit de-
rived by children who watch programs designed for them.

Id. at 672-73, . 61 citing Task Force Report, Vol. 5, Wartela, 11-
37, 50; Task Force Report, Vol. 1 at 19-21. Commissioner Rivera
went on to state that the FCC should have adopted a flexible chil-
dren’s programming processing guideline designed to increase the
supply of programs that enhance the education of cnildren and re-
tained it until it is shown that this need can be satis fied without
government intervention.” 96 FCC 2d at 667-68 (Rivers Dissent).

Later the same year, the FC© again adopted a decision weaken-
ing protections for children. With hardly any analysis of the deci-
sion’s effect on children, the FCC eliminated its ove-all quantita-
tive commercial time limits for television licensees. S2e Revision of
Programming and Commercialization Policies, Ascertainment Re-
quirements, and Pr<>5gram Logs for Commercial Television Stations,
98 FCC 2d 1076, 1105 (1984). Despite the findings in the 1974 Report
and the Task Force Report, the FCC concluded that the interests of
children could be best protected by having the masrketplace work,
with virtually no interference by the government. Id. The FCC’s
Justification consisted only of the following:

Elimination of the policy is consistent with [the] Commis-
sion’s general de-emphasis regarding quantitative guide-
lines engendered in the Report and Order. Moreover, the
Commission has consistently noted the importance of ad-
vertising as a support mechanism for the presentation of
chilaren’s programming.
Memorandum Opinion and Order on Reconsideration of the [1984]
Report, 104, FCC 2d 858, 370-71 (footnote omitted),
e 1984 Report was appezled, and in 1987, the U.S. Court of Ap-
peals (D.C. Circuit) ruled that there was no evidence to supnort the
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. .. Viewing Mister Rogers Neighborhood leads to in-

creased prosocial behavior, task persistence and imagina-
tive play. . . . [By watching] Sesame Street . . . preschool
children learned many of the skills and concepts taught on
the program. ... Even a skeptical interpretation of the
data concluded that children learned letter and number
skills from unaided viewing. . . . Viewing at ages 3 and 4
ii:i 1alsssociated with improved vocabulary and prereading
skills.

See, Huston, Wautkins and Kunkel, “Public Policy and Children’s
Television,” American Psychologist, February, 1989.

Children’s educational programming is most effective when it is
designed to focus on particular age groups and address specific
skills. The Wlectric Company was created to teach basic reading
skills to 6 to 11 year-olds who were not reading at their grade level.
“Although designed primarily for viewing in the home, The Elec-
tric Company has been the most widely used television series in
American classrooms.” See, Endowment Report, quoting Testimony
of David Britt, President, Children’s Television Workshop. Studies
done by the Educational Testing Service to determine the effective-
ness of The Electric Company dcinonstrated that children’s reading
skills improved significantly as a result of exposure to the program.
Moreover, the targeted viewers of the show—second graders in the
bottom halif of their reading class—showed greater reading acheive-
ment gains due to viewing The Electric Company than did their
non-target viewer segments. In addition, the study concluded that
minority children benefited as much as non-minority students from
veiwing the program. Ball, S. and G.A. Bogatz, Reading with Tele-
vision: An Evaluation of the Electric Company, Princeton, N.J.,
Educational Testing Service, 1973 (ERIC Document Reproduction
Service No. ED 073 178); Ball, S. et al. Reading with Television: A
follow-up Evaluation of The Electric Company, Princetion, N.J.,
Educational Testing Service, 1974 (ERIC Document Reproduction
Service No. ED 122 798)

More recent shows have been demonstrated to have a similar
impact. 3-2-1 CONTACT is designed to present a wide variety of
scientific concepts to 8 to 12 year-olds (particularly girls and mi-
norities). All of the studies on the impact of the program on chil-
dren have concluded that the students learned and retained many
of the concepts taught on the rogram. Johnston, Jerome and Rich-
ard Luker, The Eriksson Stu y: An Exploratory Study of Viewing
Two Weeks of the Second Season of 3-9-1 CONTACT, Ann Arbor,
‘ll\g)isc?zxigan: Institute for Social Research, University of Michigan,

Square on TV, a new mathematics program on public broadcast-
ing, “has been shown to be a means of stimulating interest and ex-
citement among students in this country.” See, Endowment Report
at 5-6. Although the program has been most effective where view-
ing is encouraged andp incorporated by teachers, even unaided chil-
dren learn from Square One TV. See, Peel, Tina, Alex Rockwell,
Edward Esty, and Kate Gonzer, Square One TV: The Premiere
%g?k Study, New York: Children’s Television Workshop, March,
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Reading Rainbow, targeted to 5-to-8-year-olds, is designed to, and
does, encoura%e children to read. This program works. According to
teachers and librarians, children who watch the program actuall
go to school and the library to request the featured books. In addi-
tion, sales of books featured on the show have increased dramat:-
cally. “Books that would sell 5,000 copies on their own sell 25,000
copies if they are on Reading Rainbow.” Mimi Kayden, Director of
Children’s Marketing for the publisher E.P. Dutton, quoted in
Chen, Milton and Wiliam Marsh, “Myths about Instructional Tele-
vision: A Riposte,” Education Week, May 24, 1989.

Finally, the questions most asked concerning educational pro-
gramming are whether children will watch educational program-
ming without being forced by their parents and whether children
in low-income communities will watch educational programming in
their home at all. The answer to both questions is yes The evi-
dence presented to the Committee demonstrates that “in the 1980’s
children from all socioeconomic groups watch educational program-
ming somewhere in the neighborhood of three to four hours a
week.” See, Endownment Report at p. 6. “Over 11 million adults
and children watch [Sesame Street] in this country today. Nearly
53 percent of the households with children under 12 and with
income under $15,000 tune in.” See, Endownment Report. In 1978,
the Daniel Yankelovich organization tracked the viewership of
Sesame Street in four Black and Hispanic low-income, urban neigh-
borhoods and found that 96 percent of the preschoolers in New
York City’s Bedford-Stuyvesant and East Harlem neighborhoods,
91 percent in the Ckicago neighborhoods, and 97 percent in the
Washington, D.C. neighborhoods watched the series. Yankelovich,
Skelly, & White, Inc., A Trend Report on the Role and Penetration
of Sesame Street in Ghetto Communities, {ctober, 1978.

Today, public television is the primary source of educational chil-
dren’s programming in the United States, broadcasting over 1,200
hours of children’s educational programming for home viewing.
However, our children watch more than just oublic television. Com-
mercial television does provide meritorious ..rogramming designed
to teach pro-social behavior to children, thus demonstrating that it
is possibie for commercial broadcasters to provide this fare. Howev-
er, when viewed as a whole, there is disturbingly little educational
or informational programming on commercial television.

There have been some noteworthy educationally imortant pro-
grams on commercial television, such as Fat Albert and the Cosby
Kids, produced in the 1970's. “That program dealt with many
issues of importance to children such as d+ugs, divorce, friendship,
child abuse, and children understood t! messages in the pro-
gram.” See, Endowment Report. What set that program apart from
the average commercial television program was the fact that the
host (Bill Cosby) would interrupt the program at regular intervals
and review what happened and let the children viewers know what
to look for in the next segment. In other words, the purpose of each
show was rvinforced repeatedly du,x,:m§ the program.

Other examples of worthwhile children’s programs on commer-
cial television that encourage pro-social behavior and informational

rogramming include CBS Television Network’s Pee Wee’s Play-
ouse, a half-hour live action program that includes entertainment

{
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and informational material, and CBS Schoolbreak Specials, which
present original contemporary dramas that educate children about
the conflicts and dilemmas they often confront. The CBS School-
break Specials are part-of a “ﬁead More About It” &oj:ct that
CBS has conducted for many years with the Library of Congress. In
addition, CBS distributes ““Teachers’ Guides” $o thousands of
schools to highlight the instructional value of the Specials.

ABC Television Network’s programming schedule also includes
programs based on books that are designed to encourage reading—
ABC Weekend Specials and its Saturday morning show, Winnie the
Pooh and Friends. Monthly, ABC offers Afterschool Specials, deal-
ing with problems youths face in everyday life. It also offers a
weekday evening show, Life Goes On, which deals with the life of a
retarded child and emphasizes pro-social values.

The NBC Television Network also airs valuable children’s Ero-
gramming. On Saturday mornings it offers The Smurfs, which is
aimed at children ages 2-11 and desggned to enccarage pro-social
behavior, and Saved by the Bell, aimed at high school students, and
addressing typical pro%lems and conflicts faced by teens. NBC, like
the other two networks, also includes a monthiy series, Prime Time
Faxgily Specials, based on books that children are encouraged to
read.

A number of stations produce their own programming designed
to serve the educational and informational needs of children. For
example, WSOC-TV, Charlotte, NC, produces The Great Interga-
lactic Scientific Game Show, which teaches children aged 3-9 basic
scientific concepts. WIJA(TV), Altoona, PA produces Action News
for Kids, a weekly news pro%ram for and by kids.

In addition to concerns about the nature of children’s rogram-
ming, there are concerns about the iimited time devoted to chil-
dren’s fare. Most children’s programming is relegated to a limited
number of time slots: on weekdays, two hours in the morning (7
am—9 am), three in the afternoon (8 pm—6 pm), and on Saturday
morning, five hours (7 am—12 am), for a total 30 available hours
each week. See, Watkins, Bruce, “Improving the Educational and
Informational Television for Children: When the Mazketplace
Fails,” Yale Law & Policy Review, Vol. V, No. 2, S ring/Summer
1987, at 362. While this may seem like a large number of program
hours, each station does not normally fill all of thig time with chil-
dren’s programming. Further, when programs are aired that chil-
dren can watch, they are most often reruns of adult or family
comedy, variety, or dramatic programs. The network owned and af-
filiated stations devote their afternoons to soap operas and adult
talk shows, not children-oriented Frogramming. On an average of
one day a month during the school year, each of the networks will
air an afler-school special. The independent stations tend to offer
programs for children during the week; however, most of their pro-
gramming consists of animated cartoons, often with products asso-
ciated with them.

The networks provide children’s programming on the weekends,
but the overwhelming majority of the programs are entertainment
programs—that is, animated cartoons. The independent offerings
on the weekend tend to consist primarily of reruns of adult situa-
tion comedies and family dramas. Id.
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In sum, despite the FCC’s contention that market forces should
be sufficient to ensure that commercial stations previde education-
al and informational children’s programming, the facts demon-
strate otherwise. The same problems with children’s programming
that the FCC found in 1976 exist today. Market forces have not
worked to increase the educational and informational pr¢ ram-
ming available to children on commercial television.

COMMERCIALIZATION PRACTICES AND CHILDREN’S TELEVISION

Recent studies concerning the impact of commercial matter on
children have reachad the same conclusions as the FCC's 1974
Report and the Task Force Report: young c.iildren have a diificult
time distinguishing commercials from programming. See, Com-
ments of the American Psychological Assceiation in Revision of
Programming and Commercialization Polici.zs, FCC Docket 83-670,
filed Feb. 1988. Specifically, “children under six are generally
unable to recognize the persuasive intent of television commer-
cials. . . . Overall, the weight of the evidence suggests that the
ability to recognize persuasive intent is not developed until about
the age of seven-eight years.” Id. at 7-8.

The FCC’s current policy of not restricting commercials in chil-
dren’s programs is based on the faulty assumption that the market-
place will work to keep the number of commercials during chil-
dren’s programs at a reasonable level. In other words, if the view-
ers feel there is too much commercial matter, they will turn off the
program. However, since young children do not have the cognitive
ability to distinguish commercial matte» from program matter,
they cannot react negatively to overcommercialization of program-
ming.

Moreover, since the FCC has lessened its oversight, it is well doc-
umented. that there has been a significant increase in the amount
of comrnercial matter broadcast during children’s programming
and that there has not been a corresponding increase in the
a}x:;]o&mt of educational or informationul programming broadcast for
children.

According to the National Association of Broadcasters NAB)
Children’s Television Commercialization Survey prepared in 1988,
the average children’s program contains 8:38 minutes of commer-
cial matter per hour. However, the survey also demonstrates that
17.2 percent of the children’s programs broadcast in the largest 20
television markets averaged more than 12 minutes per hour of
commercial matter, and 7.6 percent averaged more than 15 min-
utes gov kour. In the television markets ranked 21-50, 20 percent
of the children’s programs ran more than 12 minutes per hour, and
7.8 percent ran more than 14 minutes per hour. Prior to 1984,
broadcast licensees were required to note each instance that adver-
tising in their children’s programs exceeded the commercial guide-
lines. According to the NAB survey, four years later, nearly one of
every five children’s prcgrams broadcast was averaging more than
12 minutes per hour of commercial matter. Furthermore, according
to a study conducted by Action for Children’s Television in the fall
of 1988, some weekend children’s programming contained at much
as 11-12 minutes per hour of commercial matter, and some stations
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during their weekday children’s programming carried up to 14
minutes per hour of commercial matter.

This increase in commercial matter during weekend children’s
programming is further documented by statistics submitted to Tele-
communications Subcommittee of the House Energy and Commerce
Committee by the three television networks. According to their
data, commercial matter carried during children’s programming on
the weekends has increased significantly since 1984. Prior to 1984,
all three networks reported that the amount of commercial matter
during children’s programming was at or below 9.30 minutes per
hour. Today, two of the networks now report offering as many as
11 minutes of commerical matter during children’s programming
carried on Saturday.

Thus, despite the fact that young children have difficulty distin-
guisking between commercials and programs, it is clear they are
subject to an ever increasing level of commercial matter on over-
the-air Television. Our Nation’s children, who according to the
FCC’s own findings, are most vulnerable to commercial material,
are subjected to increasing amounts of commercial matter. Accord-
ingly, the Committee believes that it is important that we take
steps to afford some protection to our nation’s children through the
reported bill. .

After the Committee ordered this bill reported, a hearing was
held to consider whether to restrict the amount of commerecial time
on children’s programs on cable. At the hearing, evidence was pre-
sented that the same rationale for restricting commercial matter
during children’s programming on over-the-air television applies to
such programming on cable television—most young children are
unable to distinguish commercial matter from program matter,
and they are especially vulnerable to commercial matter, See e.g.,
Testimony of Bruce Watkins, American Psychological Association,
October 18, 1989.

The Committee also heard that there are a number of cable net-
works that carry children’s programs, have advertiser support, and
run commercial material during these rograms, including Arts
and Entertainment (8 min/hr), CNBC (9.5 min/hr), The Discovery
Channel (9 min/hr), Niclelodeon (8 min/hr), The Family Channel
(12 min/hr), Lifetime (12 min/hr), Superstation TBS (95 min/hr),
TNT (9.5 min/hr), and USA Network (12 min/hr). Thus, the majori-
::ly of cable programmers that carry commercial matter during chil-

ren’s programming do not excesd the limits proposed in the re-
ported bill. (12 minutes per hour on ‘weekdays and 19.5 minutes per
hour on weekends). The three programnmers that carry 12 minutes
of commercial matter per hour of children’s programming may be
required to reduce the commercial matter carried on the weekend.
However, none of the cable programmers would be required to
reduce the amount of commercial matter carried on the weekdays.

CONSTITUTICNALITY OF LEGISLATION

The Committee examined closely the constitutionality of this leg-
islation. It determined that imposing reasonable commerci~] time
limits and an affirmative obligation ou licensees to serve the spe-
cial needs of children in no way would violate the Constitution.
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The Supreme Court long has recognized Congress’ authority gener-
ally to regulate broadcasting “in the public interest, convenience
and necessity’’ through the vehicle of the Communication Act of
1934 (the “Act”) and ¥ 7C rules and regulations. In 1969, the Su-
preme Court affirmed ¢ -3t because radio spectrum is not available
to all, broadcast license s have a duty to act as fiduciaries for the
public. Red Lion v. FCC, 395 U.S. 367, 388-389 (1969). A fundamen-
tal part of that duty is the obligation to serve children, who consti-
tute a unique segment of the television audience. The FCC has rec-
ognized the importance of protecting children in both its 1974
Report, 50 FCC 2d 1, and its 1984 Report. The Committee fulBl con-
curs in that assessment. It is clear that this special responsibility of
broadecast licensees towards the child audience encourages speech
to a groun that would not otherwise receive it. Finally, as has been
often stat 1, it is “the right of the viewers and listeners, not the
rigggoof the broadcasters, which is paramount.” Red Lion, 395 U.S.
at X

The Department of Justice, in recent letters to Senator Hollings,
the Chairman of the Committee, has asserted that Red L+ in, “is no
longer good law in view of the technologicel changes in .he broad-
cast media.! Fowever, as set forth in detail in this Committee’s
Report on the Fairness in Broadcasting Act of 1989 (S. Rept. 101~
141), this Committee strongly disagrees with the Departinent of
Justice’s conclusion.

In Red Lion, broadcasters argued, much as critics of the Fairness
Doctrine and other broadcast regulation of broadcasters argue
today, that technological developments since the Nationai Broad-
casting Co. v. United States, 319 U.S. 190 (1943), decision had re-
duced the scarcity of broadcast facilities to the point that the chal-
lenged rules were no longer a permissible attempt to further other
First Amendment values and increase opportunities for speech.
The Court rejected these contentions. The scarcity of spectrum per-
mitting broadcast regulation dees not turn on the absolute number
of broadcast facilities overall or in particular markets, but rather
on whether many more people want to broadcast than there are
avzilable frequencies or channels. The Court observed that “com-
parative hearings between competing a?plicants for broadcast spec-
trum space are by no means a thing of the past.” 395 U.S. at 398.
The Court further leld that “nothing in this record or in our own
research convinces us that the resource is no longer one for wheih
there are more immediate and &())tential uses than can be accom-
modated . . .”. Id. at 399. The Committee believes this conclusion
remains correct. Demand for broadcast frequencies still far exceeds
supply, and goveinmental licensing and regulation is necessary to
resolve competing claims to these frequencies.

The Department of Justice is thus simply wrong in sioughing
aside this allocational scarcity and instead focusing on overall
numbers of broadcast or other electronic outlets, cr comparing
broadcast outlets to the number of daily newspapers. The Depart-
ment of Justice conveniently overlooks the fact that Red Lion was
a radio case, and in 1969 the Court was informed that there were

11

1 See, October 4, 1989 Letters to Senator Hollinfs from Carol T. Crawford, Assistant Attorney
General, concerning S. 1215 and S. 707, respectively.
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6900 radio stations—over four times the number of daily newspa-
pers. The Department of Justice is thus in the position of arguing
that broadcast regulaticn is constitutional at 6900 outlets, but im-
permissibie at 12,000 (today’s number).

The Department of Justice relies heavily upon Miami Herald
Publishing Co. v. Tornillo, 418 U.S. 241 (1974), where the Supreme
Court held that a state statute which provided for a right to re-
spond to newspaper attacks upon candidates for public office was
unconstitutional. But the Department of Justice has again swept
aside the fundamental distinction between the print media and
broadcasting. In broadcasting, the Government first sets aside spec-
trum for broadcasting as against other competing uses, such as
land mobile radio; in allocating spectrum for broadcasting, the Gov-
ernment reasonably determined that the allocation should provide
for the establishment of local outlets and contribute to an informed
citizenry. It follows that the Government can adopt policies and
rules to insure that its allocation of the scarce resource is not un-
dermined—that in broadcasting, the operation does constitute an
effective local and informational outl.t.

Even more important, because of the allocational scarcity dis-
cussed above, the Government must select among competing appli-
cants for available broadcast frequencies, which then prevents ev-
eryone else from using the frequencies. The Government therefore
reasonably and constitutionally determined that *he broadeast li-
censee must act as a trustee or fiduciary for all those in the com-
munity or area kept from use of the frequency by the Government.
As the Supreme Court held in Red Lion, it is the First Amendment
rights of all those excluded by Government licensing that are
‘‘paramount” here. The broadcast scheme, based on the need to
deal soundly with allocational scarcity, thus differs entirely from
the print area, where there is no governmental licensing to prevent
engineering chaos and there is no government exclusion. Where
the Government is bestowing a mass media privilege in a field “in-
herently not open”, it can constitutionally prevent manipulation of
that scarce privilege in the private interest and ensure its disloca-
tion to the public interest. The Supreme Court has consistont]
reaffirmed tfz:e scarcity and public trustee ratinales, while uphold-
ing regulation of broadcasters against First Amendment attack.
Four years after Red Lion, in Columbia Broadcasting System Inc. v.
DNC, 412 U.S. 94 (1973), the Court reiterated the scarcity rationale
for broadcast regulation:

The broadcast media pose unique and special problems not
present in the traditional free speech case. Unlike other
media, broadcast is subject to an inherent physical limita-
tion. Broadcasting frequencies are a scarce resource; they
must be portioned out among applicants.

Id. at 101.

In FCC v. National Citizens Committee for Broadcasting, 436 U.S.
775 (1978), the Court upheld FCC regulations prohibiting cross-own-
ership of newspapers and broadeast stations against First Amend-
ment challenge. While conceding that the regulations were ‘“de-
signec to further the First Amendment goal of achieving diversity
of information”, both broadcasters and newspapers argued that the
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rules violated ‘the First Amendment rights of newspaper owners.
Id. at 795. In response, the Court observed that:

[Tlhe physical limitations of the broadcast spectrum are
well known. Because of problems of interference between
broadcast signals, a finite number of frequencies can be
used productively; this number is far exceeded by the
number of persons wishing to broadcast to the public. In
light of this physical scarcity, government allocation and
regulation of broadcast frequencies are essential as we
heve often recognized. . . . We see nothing in the First
Amendment to prevent the Commission from allocating li-
censes so as to promote the “public interest” in diversifica-
tion of the mass communications media.

Id.

That this still represents the view of the Supreme Court is con-
firmed by its most recent opinion on the subject in CBS, Inc. v.
FCC, 453 U.S. 367 (1981). While NCCB emphasized the scarcity ra-
tionale in upholding broadcast regulation, CBS, Inc., unequivocally
reaffirmed that broadcasters must still be considered public trust-
ees whose licenses are conditioned upon continued service in the
public interest. In CBS, Inc., the Court upheld a limited right of
access of federal candidates to broadecasting facilities established in
47 US.C. 312(a)7). In rejecting the broadcasters’ First Amendment
challenge, the Court cited United Church of Christ and again reaf-
firmed that “a licensee is ‘granted the free and exclusive use of a
limited and valuable part of the public domain; when he accepts
that franchise, it is burdened by enforceable public obligations.’”
453 U.S. at 395, quoting Office of Communications of United
Church of Christ v. FCC, 359 F.2d 997, 1003 (D.C. Cir. 1966) [Urited
Church of Christ v. FCC). The Court recognized that this access sec-
tion of the Act “represents an effort by Congress to ensure an im-
portant resource—the airwaves—will be used in the public inter-
est.” 453 U.S. at 397.

The Court’s holding in CBS, Inc. establishes that the argument of
the Department of Justice is without merit. This legislation im-
poses no unconstitutional conditions on the grant of broadcast li-
censes and upon the exercise of First Amendment rights. As the
Court in CBS, Inc. states, such an argument is simply inapplicable
in the context of broadcasting. Similarly, in FCC v. NCCB, the
Court rejected an argument that the Commission’s cross-ownership
restrictions “unconstitutionally condition[ed] receipt of a broadcast
license upon forfeiture of tge right to publish a newspaper,”
noting, inter alia, that the purpose and effect of the regulations
was “to promote free speech, not to restrict it.” 436 U.S. at 800-
801. The Import of these cases is that the government may properly
impose conditions on the usz of broadcast frequencies, such as the
condition embodied in this Act.

Arguments by opponents of this legislation that the St(xipreme
Court has more recently undermined the constitutional underpin-
nings are misplaced. The Supreme Court consistently has reaf-
firmed that the scarcity of broadcast frequencies—the scarcity rela-
tive to demand for frequencies which permits govermental licens-

ing in the public interest—allows such reasonable regulations.
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Most recently in FCC v. League of Women Voters of Califernia, 468
U.S. 364 (1983), the Court reiterated that:

[TIhe fundamental distinguishing characteristic of ihe new
medium _of broadcasting that, in our view, has required
some adjustment in First Amendment analysis is that
‘blroadcasting frequencies are a scarce resource [that]
must be portioned out among applicants.’

468 US. at 377, quoting Columbia Breadcasting System Inc. v.
Democratic National Committee, 412 U.S. at 101. The notion that a
broadcaster is 2 public trustee similarly has been reaffirmed. In ad-
dition, the Court recognized the “substantial governmental inter-
est” in “insuring adequate and balanced coverage of public issues”
served by the Fairness Doctrine. 468 U.S. at 380.

The Department of Justice, in attacking the scarcity basis of Red
Lion, is arguing that the entire broadecast regulatory scheme in
Title III is unconstitutional—that the broadcaster need not operate
in the public interest or as a public trustee for its community but
rather is free to program ac it pleases, despite the bedrock alloca-
tional scheme. We have shown th:t this drastic overturning of four
decades of Supreme Court precedents in wholly unfounded. The
legislation here involved is integrally involved with operation of a
broadcast station in the public interest and the public trustee obli-
gation. They sre thus constitutional We also note here a further
obstacle to the Department of Justice position. For in its letter, the
Department of Justice makes no effort to address the Supreme
Court decisions recognizing Congressional power to regulate pro-
gramming aimed at children, even where the exercise of such
power over adults would be prohibited by the First Amendment. In
FCC dv. Pacifica Foundation, 438 U.S. 726, 749 (1978), the Court
stated:

We held in Ginsberg v. New York, 390 U.S. 629, that the
government’s interest in the “well-being of its youth” and
in supporting “parents’ claim to authority in their house-
hold” justified the regulation of otherwise protected ex-
pression.

Recognition that children are a unique and special concern of the
State encompasses all media. State action aimed at protecting chil-
dren has repeatedly overcome First-Amendment-premised attacks
whether the regulation concerned was written wviork, cinematogr-
phay, radio or television. Government has a right to “adopt more
stringent controls on communicative materials available to youths
than on those available to adults.” Erznoznik v. Jacksonville, 422,
US. 205, 212; See, Ginsberg v. New York, 390 U.S. 629, 636-41
(1968)- Miller v. California, 413 U.S. 15 (1973). This results from the
fact that “a child . . . is not possessed of that full capacity for indi-
vidual choice which is the presupposition of First Amendment
guarantee.” Ginsberg v. New York, 390 U.S. at 649-650, (Stewart,
d., concurring in result). See also, Renton v. Playtime Theaters, Inc.,
475 U.S. 41 (1586).

More recently, in the 1987 decision in Action for Children’s Tele-
vision v. FCC, 821 F.2d 741, the U.S. Court of Appeals for the D.C.
Circuit acknowledged that “throughout ‘its examination of chil-
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dren’s television, the FCC has been sensitive to the limits imposed
by the First Amendment on its regulatory efforts.” Id. at 731, n.L.
The Court referred to the FCC’s 1974 Report, 50 FCC 2d at 3, citing
Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390; and 96 FCC
2d. 634 652 (1984). The Court continued by stating that “[e]arly on
in its efforts with respect to children’s television, the FCC carefully
emphasized that TaJlthough the unique nature of the broadcasting
medium may justify some differences in the First Amendment
standard applied to it, it is clear that any regulation of program-
ming must be reconciled with free speech consideration.” ACT v.
FCC, 82 F.2d 7141, 744, n.1.

Regulation which particularly limits the amount of commercial
matter broadcast in a progrem at a children’s audience clearly
meets established constitutional standards. Commercial speech is
susceptible to more stringent governmental limits and regulation
because “the Constitution accords a lesser protection to commercial
speech than to other constitutionally guaranteed expression.” Cen-
tral Hudson Ges v. Public Service Commission, 447 U.S. 557, 563
(1980); citing 436 U.S. 447 at 456-7.

Central Hudson set forth a three-prong test for determining the
constitutionality of iimitations on commercial speech. 447 U.S. at
966. Assuming commercial speech concerns lawful activity and is
not misleading, (1) there must be a substantial government interest
served by the restriction; (2) the restriction must directly advance
that Government interest; and (3) the restrictions must ke no more
extensive than necessary to serve that Government interest.

A proposal to limit the quantity of commercial time during chil-
dren’s programming fully meets this three-part test. The “substan-
tial Government interest”’ sought to be protected by such legisla-
tion as well as stated by Judge Starr in ACT v. FCC, 821 F.2d 741,
743, where he pointed out the FCC’s own policy statement that
young children could not distinguish conceptually between pro-
gramming and advertising, and that guidelines on the perraissible
level of commercialization are a recognition of the vulnerzoility of
children to commercial exploitation. This recognition is by nc
means new or unique. It was acknowledged by the industry itself
during the period of self-regulation unde: the National Association
of Broadcasters code. Most importantly, it was ackowledgc.: in the
FCC's 197} Report. Thus, the record, including leading authorities,
establishes that failure to create and maintain proper guidelines
would irresponsibly allow our children to become the captive audi-
ence of advertisers. )

Similarly, the proposed Congressional restriction meets the
second Central Hudson test in that it directly advances a Govern-
ment nterest. The governmental interest in this case, as was recog-
nized in the FCC's 1974 Report, is that children should not be
overly or excessively exposed to commercialization because of their
youth and liited ability to understand advertising concepts. A
proposal which seeks to limit the amount of commercial exposure
is precisely the type of focused givernmental action required by
the second prong of the Central Hi.dson test.

Finally, the proposed Congressional legislation is no more exten-
sive than necessary to serve the affected governmental interest be-
cause it is narrowly focused and specifically limited in application

Q
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to children’s programs. The time limits are manifestly reasc ..able;
indeed, they are generally less stringent than those voluntarily ad-
hered to by broadcasting pursuant to the 7974 Report.

The narrow and relatively nonintrusive nature of this regulation
is underscored by cemparison with restrictions on other types of
commercial advertising. For example, the Supreme Court has vali-
dated prohibitions against the advertising of products or services
such as cigarettes, alcohol, and gambling, which in themselves are
perfectly legal, but which are nevertheless recognized as harmful.
See, Posadas de Puerto Rico Associates v. Tourism Co.,, 108 S.Ct.
2968 (1986); Capitol Broadcasting Co. v. Mitchell, 1333 ¥.Supp. 582
(1971); Oklahoma Telecasters Ass’n v. Crisp, 699 F.2d 490 (10th Cir.
1983), rev'd on other grounds, 467 U.S. 691 (1984). The limits set
forth in this legislation are far less restrictive than the complete
bans on cigarette. alcohol, and gambling advertising which the
courts repeatedly have upheld. Since Congress has determined that
excessive advertising during children’s programming is harmfil,
such advertising certainly can be limited in quantity.

LICENSE RENEWAL

The Committee strongly believes that it is well within the First
Amendment strictures to require the FCC to consider, during the
license renewal process, whether a television lic nsee has provided
programming specificelly designed to serve the educational and in-
formational needs of children in the context of its overall program-
ming. It is now well established that in exchange for “the free and
exclusive use of 2 valuable part of the public domain”, a broadcast-
er can be required to act as a public fiduciary, obligated to serve
the needs and interests of its area. See, Red Lion; United Church of
Christ v. FCC, 707 F.2d 1413 (D.C. Cir. 1983); Office of Communica-
tions of United Church of Christ v. FCC, 359 FCC 2d at 1003. The
Court stuted in Red Lion that the FCC does not violate the First
Amendment by “interesting itself in the kinds of programs broad-
cast by licensee.” Id. See also, FCC v. NCCB, 436 U.S. 775, 799-800
(1978) (“Requiring those who wish to obtain a broadcast license to
demonstrate that such would serve the ‘public interest’ does not re-
strict the speech of those who are denied licenses . . .”). The FCC is
not simply a traffic cop, but rather has the obligation “of determin-
én&ié})xe composition of that traffic”. NBC v. U.S., 319 U.S. 190, 215
1 .

As part of their public nterest obligation, broadcasters can and
indeed must be required to render public service to children. Chil-
dren are the bedrock upon which our society rests. See, Prince v.
Massachusetts, 321 U.S. 158, 168 (1943). As demonstrated elsewhere
in this report, children watch a great deal of television, especially
before they start school, and are greatly influenced by this
medium. Under these circumstances, the broadcaster as a public fi-
duciary must provide programming specifically designed to serve
the informational and educational needs of children.

Significantly, the FCC has so held, and has been affirmed by the
%?élcrtédSZ%S]gM Report, 50 FCC 2d 1, 5-6, aff'd, ACT v. FCC, 564
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The broadcaste:’s public service obligation includes a re-
sponsibility to provide diversified programming designed
to meet the varied needs of the child audiencz. In this
regard, educa:ional or informational programming for chil-
dren is of particular importance. It seems to us that the
cultural development of America’s children bears a direct
relationship to the licensee’s obligation under the Commu-
nications Act to operate in the “public interest.”
The FCC’s 1984 Report, despite its overall weakness, still stressed the
public service obligation of broadcasters and concluded that there
is a duty on each licensee to examine the program needs of the
unique child audience and “to be ready to demonstrate at renewal
time its attention to those needs.” 96 FCC 2d 654. The above statu-
tory provision simply makes clear that the television Yicelisee must
be able to show at renewal that it has rendered public service to
this unique audience.

Such public service obvious!y cannot consist solely of meeting the
entertainment needs of children, any more than it would in the
case of adults. See, FCC v. WNCN Listeners Guild, 450 U.S. 582
(1981) (establishing that entertainment is properly a matter for the
marketplace.) Rather, the prcgramming must also educate or
inform the child. See. 1974 Report, 50 FCC 2d at 5-6. Of course, en-
tertainment progra.aming, including that not specifically designed
for children, can contribute in this respect. See, 1984 Report, 96
FCC 2d at 650. What is critical, as stated by the FCC, is that the
public service needs of this unique audience, so vital to our Na-
tion’s growth, be served.

‘Under Red Lion, there can be no question of the constitutionality
of the provision. In FCC v. League of Women Voters of Calzzomia,
468 U.S. 634, the court did apply a “substantial interest” and “nar-
rowly tailored” test after noting that it traditionally followed a dif-
ferent approach in evaluating First Amendment issues in the
broadcast field. The interest here involved, promotion of the wel-
fare of our children, is indisputably substantial. That is why this
audience is regarded as unique and requiring special attention by
all television licensees. See, 1974 and 1984 Reports. Indeed, it is dif-
ficult 1o think of an interest more substantial than the promotion
of the vrelfare of children who watch so much television and who
rely upon it for much of the information they receive. It is this in-
terest which has justified “channeling” of other constitutionally-
protected vpeech, such as “indecent” programming. See, FCC v. Pa-
cifica Foundation, 438 U.S. 726. The FCC has recently found that
“to promote the content-neutral and significant governmental in-
terest in safeguarding the well-being of the Nation’s youth” is con-
stitutionally permissible, cit/ng Renton v. Playtime Theatres, 106
S.Ct. 925 (1986). Thus, there can be no doubt as to the substantial-
ity of this governmeantal interest.

In addition, the provision here is narrowly and appropriately tai-
lored to accomplish this substantial interest. It does not exclude
any programming that does in fact serve the educational and infor-
mational needs of children; rather the broadcaster has discretion to
meet its public service obligation in the way it deems best suited.
The provision requires that television broadcasters act in the
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al Communications Commission (FCC) to initiate a rulemaking pro-
ceeding to establish the necessary standards. In addition, the FCC
would be required to consider in its review of an application for re-
newal of a teievision broadcast license (1) whether the station has
complied with the time limitatiofs, and (2) whether the station has
served the educational and informational needs of children.

Based on information from the FCC, CBO estimates that the
rulemaking proceeding would cost £out $50,000 in fiscal year 1990.
We expect that the other provisions of the bill would have no sig-
nificant budget impact.

No costs would be incurred by state or local governraents as a
result of enactment of this bill.

If you wish further details on this estimate, we will be pleased to
provide them. The CBO contact is Douglas Criscitello.

Sincerely,
RoBERT D. REISCHAUER,
Director.

REGULATORY IMPACT STATEMENT

In accordance with paragraph 11(b) of Rule XXVI of the Stand-
ing Rules of the Senate, the Committee provides the following eval-
ution of the regulatory impact of the legislation:

NUMBER OF PERSONS COVERED

This legislation requires the FCC to adopt additional regulations
restricting commercial advertising during children’s television pro-
gramming and requiring television stations to provide program-
ming designed for children. As a result, television stations in vhis
country will be subject to some additional regulation. -

ECONOMIC IMPACT

This legislation requires the FCC to adopt rules and regulations
concerning advertising during children’s television programming
and requiring television licensees to provide certain children’s nro-
gramming to be considered by the FCC when licenses are renewed.
The FCC has pending a rulemaking proceeding concerning televi-
sion licensees’ advertising practices, which could be expanded to in-
clude the standards to be considered in renewing licenses. There-
fore},1 t}%ié é)rovision should not create the need for additional staff
at the X

PRIVACY

This legislation will not have any adverse impact on the personal
privacy of the individuals affected.

PAPERWORK

There may be a slight increase in the paperwork requirements of
the I'CC because of the need to establish rules and regulations im-
plementing this legislation.
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SECTION-BY-SECTION
SECTION 1.—SHORT TITLE

This section states that the short title of the bill is the “Chil-
dren’s Television Act of 1989.”

SECTION 2.—FINDINGS

This section enumerates the findings made by Congress concern-
ing children and television:

(1) Television can be an effective and entertaining method of
‘iimparting both educational and informational material to chil-

ren.

(2) Broadcasters have an obligation to serve the public inter-
est and as a part of this obligation have a responsibility to
serve the special needs of children.

() In order to fund the production and acquisition of pro-
%-ramming for children, broadcasters rely on financial support

rom advertisers.

(4) Children require special protection from over-commercial-
ization in television.

(8 Television station operators and licensees must take into
consideration the unique characteristics of the child audiences
when programming their stations.

(6) Accordingly, it is necessary that the FCC take the actions
required by this legislation.

SECTION 3.—STANDARDS FOR THE CHILDREN’S TELEVISION
PROGRAMMING

Subsection (a) of this section requires the FCC to conduct a rule-
making proceeding to prescribe standards for commerical television
broadcast licensees concerning the amount of time devoted to com-
mercial material deving children’s television programming. This
rulemaking proceeding must begin 30 days after enactment of this
legislation and be completed v-ithin 180 days after enactment. In
effect, the Committee is providing the broadcasting community this
time to make adjustments in programming and practices to incor-
porate the advertising requirement imposed by subsection (b).

Subser i~ (b) of this section mandates that the standards estab-
lished r subsection (a) require commercial television broadcast
licenst }imit the duration of advertising ju children’s program-
ming to st more than 10.5 minutes per hour on weekends and not
more than 12 minutes per hour on weekdays. These limits are
somewhat less than the time some broadcasters now devote to com-
mercials during children’s programmirg. These limits are slightly
greater than those voluntary limits established by the FCC from
1974 until they were eliminated in 1984 (9.5 on the weekends and
12 on the weekdays). Further constraints on commercial time
might reduce the revenue available to support the acquisition and
production of new children’s programming. Accordingly, the Com-
mittee determined that it would not be productive to impose lower
limitations on the commercial time while simultaneously increas-
ing broadcasters’ obligations to provide programming for children.
These specific limits reflect an “estimate of the amount of advertis-
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ing time needed to make children’s programming economically
viable.” See, testimony of Bruce Watkins, Senate Commerce Com-
mittee Hearings on Commercial Meatter on Children’s Program-
ming Carried on Cable, October 18, 1989; See also, S. Hrg. 101-221,
at 55 (Testimony of Edward O. Fritts, President, National Associa-
tion of Broadcasters).

The Committee intends that the definiton of ‘“commercial
matter”, as use ir suhsection ‘a), will be consistent with the defini-
tion used by the FCC in its former FCC Form 303. Under Form
303-C, the FCC defined commercia) matter to include commercial
continuity (advertising message of a program sponsor) and commer-
cial announcements (any other advertising message for which a
charge is made, or other consideration received). Speccifically in-
cluded in' the definitions of commercial matter were: ‘“Bonus
spots”; “trade-out spots”; promotional announcements by a com-
mercial television broadcast station for or on behalf of another
commonly owned or controlled broadcast station serving the same
community; and promotional announcements of a future program
where consideration were received for such an announcement or
where such announcement identified the sponsor of the future pro-
gram beyond mention of the sponsor’s name as a integral part of
the title of the program.

The FCC’s former Form 303-C defined the following as not being
commercial announcements: promotional announcements (except
as defined above); station identification announcements for which
no charge was made; mechanical reproduction announceme.its;
public service announcements; announcements made pursuant to
section 73.1212(d) of the FCC’s Rules that materials or services had
been furnished as an inducement to broadcast a political program
involving controversial public issues; and announcements made
pursuant to the local notice requirements of sections 1.580 (pre-
grant), 1.594 (designation for hearing), and 738.1202 (licensee obliga-
tions) of the Rules. For the purposes mentioned above, the FCC de-
fined a Public Service Announcement (PSA) as any announcement
for which no charge was made and which promoted programs, ac-
tivities, or services of Federal, State, or local governments (e.g., re-
cruiting or sales of bonds) or the programs, activities, or services of
nonprofit organizations (e.g., United Givers Fund or Red Cross
blood donations) and other announcements regarded as serving the
community interests, excluding time signals, routine weather an-
nouncerients, and promotional announcements.

The Committee further notes that former FCC Form 303 defined
a program as an indentifiable unit of program material, logged as
such, which was not an announcement as defined above (e.g., if
within a 30 minute entertainment program a station broadcast a
one-minute news and weather report, this news and weather report
was not to be separately logged and classified as a one-minute news
program and the entertainment pertion as a 29 minute program).

As with the FCC’s former application of commercial *ime guide-
lines, the Committee expects the FCC in its enforcement of this sec-
tion to make allowances in its guidelines and regulations for situa-
tions where the violation of the commercial time limits and the
number of hours affected are de minimis. The Committee expects

-
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the FCC to enforce the new time standards in a manner similar to
and consistent with its former processes.

To determine what programming segments will call for the com-
mercial time limits Provided in this section, the FCC should refer
to the definition of “Programs Designed for Children” set forth in
the former FCC Form 303-C. Section 3B(iv) of Form 303 provided
that programs designed for children “include programs originally
produced and broadcast primarily for an audience of children 12
years old and under. This does not include programs originally pro-
duced for a general audience which may nevertheless be signifi-
cantly viewed by children.”

The Committee notes that it has not substantially addressed the
important areas of separation of programming and commercial ma-
terial or host-selling, tie-ins, and other practices which take unfair
advantage of the inability of children to distinguish between pro-
grammiag and commercial content, because these areas are now
covered under the 1974 Report. No change in these policies or ex:
isting law pertinent to those policies is intended or mandated, and
it is the Committee’s strong belief thut the provisions of the bill are
consistent with these policies.

As reflected in section 5 of this Act, the Committee recognizes
that there is a pending controversy before the FCC as to whether
certain types of children’s programming constitute ‘“program
length commercials” or otherwise improperly interweave program-
ming and commercial matter. The Committee has not dealt with
the controversy except to require the FCC to complete its pending
Further Notice of Proposec Rulemaking/Notice of Inquiry, Docket
83-670, (rel. Nov. 7, 1987) within 180 days of enactment of this leg-
islation. The Committee does not intend to affect the regulation of
the controversy by enactment of this legislation.

Subsection (c) of this section provides that after January 1, 1993,
the Commission has the authority (1) to review and evaluate the
standards prescribed under subsection (b) of this section; and (2)
after notice and public comment and receipt of evidence of the
need to modify such standards, to alter such standards to better
serve the public interest.

SECTION 4.—CONSIDERATION OF CHILDREN’S TELEVISION SERVICE IN
BROADCAST LICENSE RENEWAL

This section requires the FCC, when reviewing an application fcr
renewal of a television broadcast license, to consider whether: (1)
the licensee has met the standards required to be prescribed under
section 3 of this Act; and (2) whether the licensee has provided pro-
gramming specifically designed t9 serve the educational and infor-
mational needs of pre-school and school-aged children.

While the renewal standard provision in H.R. 3966 did not speci-
fy that broadcasters must provide programming designed specifical-
ly for children, the House report language and a Senate floor collo-
quy that accompanied that legislation made clear that broadcasters
could not simply meet their programming obligation by putting on
adult oriented shows that children might also watch. See, Cong.
Rec. October 19, 1988 at S. 16861; E. Rept. No. 100-675 at 19. In-
stead, broadcasters had to put on programs specifically designed for
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children. In order to make this requirement clear, the bill reported
by the Committee includes and expands this report language as
statutory language. Under the reported bill, the FCC can still con-
sider general audience programming, but it also must consider
whether the licensee has provided educational and informational
programming that was produced specifically for pre-school and
school-aged children. The appropriate mix is left to the discretion
of the broadcaster.

The Committee believes that it is important to require broadcast-
ers to provide programming specifically designed for pre-schos! and
school-aged children because of the overwhelming evidence that
such programming has the most impact on children’s development.
Both the record in the FCC’s children’s proceedings and the record
in the Senate are replete with evidence that programming aimed
at children of specific ages is far more effective at teaching or in-
forming children. Children, particularly young children, have much
more difficulty following general audience programming. While
they may find it interesting to watch, they do nct learn much from
it

1t.

The Committee does not intend that the FCC interpret this sec-
tion &~ requiring a quantification standard governing the amount
of children’s educational and informational programming that a
broadcast licensee must broadcast to have its license renewed pur-
suant to this section or any section of this legislation.

The Committee believes that a broad range of programming can
be used to meet the standard of service to the child audience re-
quired by this section. the Committee notes that general purpose
programming can have an informative and educationel impact (see,
1984 Report; 96 FCC 669, n. 39) and thus can be relied upon by the
broadcaster as contributing to meeting its obligrtion in this impor-
tant area. General audience programming, however, is not suffi-
cient to meet the special needg of children. If it were, there would
be little reason for this provision, since marketplace forces already
lead to such programming. Bec. 1ge of the important role television
plays, as noted earlier, some additional requirements are neces-
sax:ir. Each broadcaster must demonstrate that it hes served its
child audience with programming which is designed to meet the
unique educational &nd informational needs of children, taking
into_accnunt the special characteristics of various se%ments of the
child population in order to have their license renewed.

The Committee notes that an essential element of this legislation
is that broadcasters, as public trustees, report to the FCC their ef-
forts in this respect and that copies of these reports be maintained
in the stations public files. These veports shall include the pro-
gramming that the licensee believes serves the educational and in-
formational needs of children, a brief description of such program-
ming, and the date and time of presentation.

For purposes of the record-keeping required by this section,
broadcasters may include the information in the quarterly issues
list they presently are required to maintain in their public file, or
maintain separate files and update them unnually. Broadcasters
have the discretion to choose which method to employ. This legisla-
tion does not require the FCC to enforce a new interim filing re-
quirement. Broadcasters, however, must send their children’s tele-
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vision lists contained in the public files to the FCC at the time the
FCC is considering their licenses of renewal. The Committee recog-
nizes that this last requirement distinguishes this material from all
other community issue-oriented programming. That is the Commit-
tee’s explicit intent.

The Committee expects licensees to be in compliance with the
programming standard set forth in this section within one year of
enactment of this legislation. To facilitate compliance with this
Act, the Committee directs the FCC to provide prompt notice of the
requirements of this Act.

SECTION 5.—PROGRAM LENGTH COMMERCIAL MATTER

Subsection (a) of this section requires the FCC to conclude its
Rulemaking/Notice of Inquiry initiated in 1987 on program length
commercials within 180 days of enactment of this legislation. See,
Further Notice of Proposed Rulemaking/Notice of Inquiry, Revi-
sion of Programming and Commercialization Policies, Ascertain-
ment Requirements, and Program Log Requirements MM Docket
No. 83-670, (rel. Nov. 9, 1987). This proceeding was initiated in re-
sponse fo the TS, Court of Anvenls order remanding the FCC’s de-
cisica to eliminaie the commercial time limitations on children’s
programming. In addition, the FCC determined that it was appro-
priate to consider the issue of whether it should adopt any guide-
lines relating to children’s programs associated with specific toys
or other children’s products - d programs that contain signalling
information designed tc irweract with toys. This proceeding has
been pendmg gt *he “CU for two years, and no action has been
taken. In viex ¢ ... concerns raised regavding the issue of pro-
grammmg wiia associated products, the Committee believes that it
1s important for wie FCC to complete 1ts examination of the issue.

Subgsection (b} >f this section amends section 317 of the Act to
add a new subsecti..a (P to requir> the FCC ic crusider the cogni-
tive abilities of child audiences when considering complaints under
section 317 involving a children’s television program. In addition,
the FCC must act on these complaints within 90 days. It has long
been recognized that young children often have difficulty distin-
guishing between commercials and programs. Thus, section 317
complaints involving children’s programs should be reviewed more
carefully than programs aimed at adults, who have the ability to
discern the difference between program and commercial material.

The requirement to take into account the cogritive abilities of
children is intended to ensure that, whenever children’s broadcast
material requires sponsorship identification, such an identification
will be presented in a manner reasonably designed to assist chil-
dren in understanding it. It is recognized that some children, par-
ticularly very young children, may not be able to understand fully
the concept of sponsorship no matter how it is explained. Neverthe-
less, broadcasters are expected to make reasonable efforts to take
into account the cognitive abilities of children in the presentation
of sponsorship identification that is required under section 317.
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RorrcAaLs VotES IN COMMITTEE

In accordance with 1[1)aragraph T(c) of rule XXVI of the Standing
Rules of the Senate, the Committee provides the following descrip-
tion of the record votes during its consideration of S. 1992:

During the debate on S. 1992, Senator Burns oiiered an amend-
ment in the nature of a substitute, which was identical to the text
of S. 707. On a rollcall vote of 12 yeas and 8 nays as follows, the
Burns amendment was defeated:

YEAS—8 NAYS—12
Mr. Danforth Mr. Hollings
Mr. Packwood 1! Mr. Inouye
Mr. Pressier ! Mr. Ford
Mr. Stevens ! Mr. Exon
Mr. Kasten Mr. Gore
Mr. McCain ? Mr. Rockefeller !
Mr. Burns Mr. Bentsen !
Mr. Lott Mr. Kerry

Mr. Breaux

Mz, Bryan

Mr. Robb

Mr. Gorton
! By proxy.

Next Senator Danforth offered an amendment that the FCC rule
on children’s television advertising, required under the bill, be ap-
plied to cable television operators as well as broadcasters. During
the ensuing debate, Senator Danforth agreed to withdraw the
amendment pending a hearing within the Committee to consider
the appropriateness of applix;ing the requirement to both cable tele-
vision and broadcasting. Subject to the agreement that Senate floor
action on the bill would be postponed for a month and that the
hearing and another executive session would be held before then,
the bill was agreed to by voice vote.

CHANGES IN ExisTiNG Law

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new material is printed in italic, ex-
isting law in which no change is proposed is shown in roman):

CCMMUNICATIONS Act oF 1934

Section 317 of That Act
ANNOUNCEMENT WITH RESPECT TO CERTAIN MATTER BROADCAST

Sec. 817.(a) * * *

() through (¢) * * *

() When the Commission receives a complaint alleging a violation
of this section regarding a children’s television program, the Com-
musswon shall act on such complaint within 90 days, and in reach-
ing a decision, it shall take particular account of the cognitive abili-
ties of children.
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MINORITY VIEWS OF MR. BURNS

Last year, Congress overwhelmingly passed a comprehensive
childrc..’s television bill, H.R. 3966, to improve commercial televi-
sion programming. That bill was the product of a great deal of
hard work and negotiations by Members of Congress, the broad-
casting industry, and public interest groups. Before that consensus
was reached, the broadcasting industry had never before acqui-
esced to legislation to regulate children’s television.

That legislation represented such a positive step forward that
this Committee did not deem it necessary to have the bill referred
to it, much less to hold hearings on it. Instead, the bill was held at
the desk, and the Senate agreed to it by voice vote.

The pocket veto of that bill by President Reagan has returned
children’s television legislation to the top of this Committee’s
agenda. S. 707 is identical to last year’s bill. It remains the logical,
sensible, and consensus approach to this issue, and stands the best
chance of avoiding another veto by the executive branch. Unfortu-
nately, the bill rzported by this Committee appears destined to
force us into a game of legislative “chicken” with the House of
Representatives and the administration. The real losers of such a
game, however, are our Nation’s children.

S. 707 would a2ccomplish several important goals. For the first
time, limits on advertising minutes in children’s programming
would Ge established in statute. For the first time, a television Ii-
censee’s obligations to serve the educational and informational
needs of children in its overall programming would be established
in statute. Those obligations would be tied to the renewal or loss of
the station’s license to operate. Finally; the bill would send an un-
mistakable signal to the FCC, broadcasters, and the public about
the impertance of children’s programming.

While S. 707 would achieve those ends, it does so in manner that
reflects the sensitive First Amendment issues that are woven
throughout all programming issues. S. 707 provides broadcasters
with the essential programming flexibility and editorial discretion
that is needed to avoid jeopardizing their constitutional rights.
While the Department of Justice has informed this Committee that
it will recommend a veto of S. 707 if it passes, I am not persuaded
by their reasoning in this instance. S. 707 constitutes the only true
consensus Congress is likely o achieve on children’s television, and
I'would urge the President to sign it into law.

Unlike S. 707, S. 1992 has number of significant flaws. The ma-
jority would ask Congress to gloss over these important issues:

—The bill invites First Amendment challenges because of its de-

tailed intrustions into programming and advertising content.

—The bill ignores the value of family programming and the

learning children acquire from it.
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—The bill ignores the nature of television viewers and video
marketplace. Over-the-air television primarily is a mass
medium. The child audience is relatively small. It is even
smaller when segmented into pre-school and school-aged cate-
gories. The time periods during which these audiences are po-
tential viewers also are limited. These audiences now are
served by the programming on public television—which is age-
specific—and by varied fare offered on numerous commercial
stations that have found these sudiences to be a special niche.
Thus, these audiences already are being served, even if not in
the exact manner in which some children’s television advo-
cates might like. There is no justification for mandating in
statute that every over-the-air station program to those very
limited audiences. Further, given their size, the economics of
the video marketplace do not justify this multiple program-
ming mandate, Licensees will not be able to support the cost of
the programming through their advertising-supported medium.
This will be worsened by the commercial time limits included
in this bill.

—The bill ignores other programming options in the video mar-
ketplace, such as family-oriented and children’s programming
available on cable services and videocasseties. This Committee
is treating aver-the-air broadcasting in a statutory and regula-
tory vacuum.

—The bill does not provide for a ‘“phase-in” of it stringent renew-
al standard. It is not clear that age-specific children’s program-
ming exists in a quantity and quality that will permit licensees
to meet this bill’s mandates. Thus, it may be impossible for
most stations to comply with these new requirements, and
their licenses will be placed in jeopardy.

—The bill may affect the general economic health of the broad-
casting industry by encouraging the shift of advertisers to
ot}giar media not covered by the new requirements, especiaily
cable.

—The bill would impose substantial new record-keeping require-
ments on television licensees.

—The bill will lead to endless litigation over compliance. Because
of the age-specific programming mandates and program length
commercial provisions contained in this legisiation, the FCC In
effect will have to become expert in child development.

—The bill is likely to cause unintentional pre-judging of disputes
on whether programs are program length commercials, be-
cause of its instruction to the FCC to consider the “cognitive
ability” of children. If children, particularly pre-schoolers, are
found to have difficulty discriminating between program and
commercial matter, then any children’s programming that in-
volves a character attached to a product in any other context
may be found to be a program length commercial. This possible
outcome will make it even more difficult for televison licensees
to produce children’s programming and to gain advertiser sup-
port of such programming.
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In short, S. 1992 goes well beyond the appropriate boundaries of
what is needed to promote more and better television for our Na-
tion’s children. As a result, I am unable to support it, and I would
urge the President to veto such legislation if it passes. Instead, 1
will continue to urge my colleagues to support S. 707.

. ConraD BurNs.
O
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